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PREFACE.

AN attempt i1s here made to advance the theory
of a subject of jurisprudence which presents some
very peculiar and some rather subtle features.
“ The whole of the Patent Law,” says the present
Master of the Rolls (Evidence, House of Lords
Committee, 1851), ‘“is exceedingly difficult, par-
ticularly in practice. Nobody I have ever yet
known has been able to arrive at a satisfactory
-definition, precisely to ascertain in any case what
is a new and what is a useful invention. The
cases at law (which are very numerous) give a
sort of rough definition of the matter, but the
judges have found themselves totally at a loss
to do more than decide in each individual case.”
Of these cases a selection is here given (with
some preference to recent decisions, and including
some which are not in the standard reporters),
and used, not so much for authoritative precept,
which, indeed, they often do not furnish, as for
lustration of the principles. These, though few
and simple, occur In combinations infinitely varied
by the special facts, and 1t seemed expedient to

a 2
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condense the account of such general doctrines,
which are applicable to almost every case.

As to legal processes, common to this and
other legal subjects, and possessing a litcrature
of their own, this treatise does not assume to
inform the special practitioner, except ag to the
peculiaritics of this particular right. ;

One word on Patent Law Amendment, for
which some persons seem disposed to substitute
Abolition, forgetting that thcre 18 an instinct of
property, the developments of which it is the
husiness of law to recgulate -— nct to suppress.
There are some notorious cvils, some vexatious
formalitics, and ill-adjusted fees—if they were
removed (and the work of excision in reform is
casy), the system would right itself. The success
of Constructive Legislation is more doubtful, and
superfluous Statute Law always mischicvous.

2, Puamr Covnr, TeMmrLre.
September, 1851,
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ADDENDA.

Page 33, line 5.—Afwer December 31 this part
of the practice will be modified by the 14 & 15 Vict.
¢, 82, and the rules to be issued under 1t.

Page 163.—The fee at the Great Seal 1s 487 17s.

Page 168.—The second form of claim is now repu-
diated by the office.



INTRODUCTION.

-—+—-

Tuere is a subject of legal right which,” not being
referrible to particular places or particular things, is often
called incorporeal, immaterial, metaphysical, or intellectual
property. It, however, really consists in a material quality,
viz., in the resemblance between certain individual sub-
stances or articles, which is isolated into a concrete form,
becoming an independent dominion, overruling the right
to the substantial thing, and which, after being once
actually constituted, may exist (Lord Mansfield, 4 Burr.
2397) in a suspended state, thongh no actual copy of it
be extant. It has a physical fact for its basis; it is not
incapable of possession, but its possession 1s of a subtle
and imponderable nature; it may be stolen through a
window, and carried off by the eye.” The epithet of
“intangible” is correct; it may even be acquired by
description; and absolute secrecy is essential to the
Author’s possession. Accident may lay bare his privacy ;
violence may invade it; fraud may induce him to relax;
but (subject to the difficulty of proving the exclusive
occupation) common law and common equity, based on
common justice, will andeavour to assist him; and an
inventor, without territorial or moveable possession, with-
out a share in the mine or the warehouse, exercises a
right over every ton of metal that is smelted, and taxes
every article in the factory or shop.

In referring, however, to common law, it must not be
supposed that this class of rights is recognised by ancient

B
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jurisprudence ; common law is the expansive element of
justice, and its development in this direction requiresa
little exposition. Worldly superiority, in the early stage
of society, results from persunal skill; a right to his eye
and his arm is all the archer requires; so much of it,
however, as is the product of cultivation, is attainable by
his competitors, and they would make it worth his while
to give them lessons in the art; he would become a
professed teacher, and in this again would rely en his
peculiar skill. But if men are equally good manipulators
in general, the knowledge of some special contrivance .
may turn the seale, as Ulysses, by warming and greasing
a bow, could bend one of unusual power. This would
be so casily communicated, that any single person who
learnt it might pass it on to all the world, and the
inventor rapidly sink to the comnmon level of society.
e might sell the copies, however, of the recipe, as
long as he could pretend that his preparation alone was
genuine; that no one but limself could perform the
requisite incantations. Observe, that as long as this can
be maintained (and it cannot be long), the public are
hampered with superfluity, and the inventor’s ingenuity
18 wasted on devices for concealment. The next expe-
dient is a moral engine; the inventor may bind his cus-
tomer to secrecy, to use the.secret himself, and forbear
from any other use of it, as the purchaser of a ticket for
a theatre is bound not to forge a copy. Every such
contract the law 1s bound to enforce; but from the
obstacles which occur, it 18 far preferable for the State to
enter once for all 1nto a contract with the inventor, who,
obtaining in this way some security of remuneration,
though only for a portien of his natural right, would
become an inventor by trade, while the recurrence of such
transactions, committed in the first instance on the part
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of the public to ministerial discretion, would lead to a
general legal enactment; and this leads to the conside-
ration of the terms of the bargain. Now the pains and
labour of the inventor do not directly enter into the
calculation, which, as in all other cases of price, turr: on
supply and demand. The Patent cause has probably been
injured by putting forward the ground of benevolonce
instead of that of right, and liberality to a man of genius
of reward for his exertions, instead of payment for an
article he has supplied. If the sole supply be m the
hands of an individual, he would rightfully be entitled to
the perpetual ownership of the article: in so far as an
artist or a poet Impresses his own individuality on the
words, or forms, or colours, he may withhold that manu-
script or model from all the world, and for ever. But
there are fields of discovery which any well equipped
traveller may explore, in which all inventors have a
potential right, and then it 18 obviously a fit office for the
State to divide and allot the new province for cultivation:
they are here in a position to treat on terms with the first
inventor; if he reject them, they fall back on the chance
of the next comer—a chance, indeed, they can estimate
but véry imperfectly, As before said, a premium 18 fixed
—I1t may not induce onc man to make the requisite
effort to complete an invention, but it may another.
Watt, for instance, spent half a lifetime, and a princely
fortune, on an invention which micht have been done,
perhaps, by accident, without the stimulus of any patent
at all ;. but suppose this had occurred only ten years after,
who can say what had been the fate of this country put
back ten years in manufacture. It is. difficult even to
approximate to any measure of the period under discussion.
Coke suggests that fourteen years (in a patent) was
selected as the time in which others might (by seven

B 2
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years’ apprenticeship and seven years’ practice as journey-' -
men) acquire the invention; but it was probably arbitrary; . *-

what is more certain is, that a fixed term s too long for

petty inventions, and too short for great ones. Some’

artificial products and works are actually disused and laid -~

aside in o few years; matters of fashion, for instance, and

many departments ot hterature.
It is sometimes urged that such rights are, durmn* their

terms, unlimited monopolies. Monopolies 1;1;1133;:1 of course -

are, and so is every shilling in a man’s pocket; but the

notion of cxgrbitant profits under a patent or copyncrht 18

absurd, not to speak of smugeling, which, at a high profit,
is irrepressible; or of downright legal hostility, at which
even a stout patent trembles. An invention can only
supplant its predecessor by a very moderate charge, and
by the same means avoid encouragement to rival ingenuity
to go round it. With reference to litigation, the patent
has, besides the danger of technical flaws in the mode of

acquiring the right to make head against the current of

thought, which leads the public to make light of accom-
plished difficulties, to argve that what is obvious & posteriore,
must have been easy @& priori. Columbus’s egg ought to
be suspended over the jury-box at a patent trial. The
same difficulty affects patent legislation, when illustrated
by individual instances. A noble debater could see no
ment in the  centrifugal sugar refiner., The idea was
familiar to every housemaid who ever trundled a mop,
and it was casy to put the idea into a hundred shapes.
Lord Grey did not perceive that the familiarity of the
clements showed the originality of the person who made
the combination: who first saw in the old housemaid’s mop
a mode of sifting sugar; and as to the ease of putting it
in shape, it i3 only easy in the same way as was Hamlet’s
rule for playmg the flute. Those who will not be argued
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into a belief -of the pains: of invention, ought in.justice
to try the experiment themselves. Again, in all doubtful
and difficult points, the risk is the inventor's; if he fail,
the public does not deal with him; but not a bit the less
retains his fees. No cure, no pay, is the maxim in one
case, and, no money returned, in the other. (In the
United States, indeed, a portion of the fee is returned.)
Legal miscarriage is fatal to the whole; piracy, before the
completion of the patent, irreparable; and all this rigour
to save the purchaser that little fraction of the cost of the
article which repays the most intellectual of the workmen
employed about it; which adds to the cost of wear and
tear of machinery, a little for the waste of the brain
that contrived it. The cost of a design in calico has becn
stated in evidence as the 1-352nd of the retail price, and to
show how much the manufacturer’s path is smoothed by
the pioneer, Mr. Babbage (Economy of Manufacture) says,
that he reckons a first machine to cost five times as much
as a second.

Sometimes the value of the invention is recognised, but
not the merit of the possessor, who, it 1s eaid, has but
come dexterously in to add the last link to the chain,
while the savans, who made all the discoveries he employs,
go unrewarded. As to this, the public require practical
results; a powerful galvanic apparatus may be™ useless
for want of a connecting wire; the public see that the
hattery, as it stands, is useless, they have no means what-
ever of knowing how hittle it wants to complete it. If
the constructor does know, and neglects it, the field is
open to what the law calls “special occupation;” but, as
before said, he probably does not know how to apply his dis-
covery, or shrinks trom the labour of completing it. Inex-
perienced persons, Mr. Babbage remarks, have little idea
of the patient industry required in the pursuit of inven-
tion, An opponent of patents, at the recent committee,
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spoke of an inventor “stereotyping- his one idea;” and
such mental concentration ae this implies is not easy, nor
yot agreeable. Take the case of effecting consumption of
smoke: practically, no plan has sncceeded; yet the thing
ouglit to be easy, for most fires, at certain statcs of
burning, do not emit any smoke. To climinate this case,
and mnnke it constant, is all that is wanted, and he . been
wanting so long. Science pursued for science’s sake, may
be worthy of some kind of public patronage, but it is not
usually met with in company with the science of art.

Property in general is deemed beneficial, not only with
a view to reward the original acquisition of the subject-
matter for society, the discovery of new tracts, and the
reclamation of old but waste ones, bu® also i1n reference
to the order of society, and the cultivation of its territory,
by avoiding wasteful competition, and assigning every
plot of grouna its steward. Patents certainly are mnot
upheld on this ground, though it is not so certain that
they might not be.

In concluding the view of the legal, or at least legis-
lative part of the subject, it may be recollected that there
1s a jus naturale to fall back upon. No man ever stole an
iden; no man ever disturbed a continued possession of an
idea without a feeling of shame, whatever he might sey to
the contrary. The opponents of the Ornamental Designs
Act justified piracy, but all disclaimed practising it them-
selves, Among scientific and literary men, analogous
cases occur to the patent ones, the cvidence being matter
of dispute, but never the moral principles; and among
respectable tradesmen there is often a ¢ comity” which
supplics the place of positive law.

INVENTIONS AND DESIGNS.

The most important distinction we have to notice is
that of the principle, as opposed to the form. A roof, for
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instance, may be \vamed on.the pnnmple of an arch or g
truss, but there are modifications of these forins, dapendmg
on the wubstance they are made out of; if carpentry,
acute angles will abound; it cast-iron, the angles will
cloge up with curves; the pitch of the roof will vary with
the climate, the mechanical structure being essentially
the same. A picture must be translated into lines for
engraving, into small squares for worsted work, and so
of different sub-varieties of engraving, and of weaving
tapestry, &c. In the above cases, the physical form of the
thing, 7, e., its B!Wmtwn, varies ; but this
docs not always sccompuny - a variation of the logival
‘form,” which may consist in a substitution of material;
us, India rubber for gutta percha; or of movement, as a
cylinder for the block in printing, or indeed of any con-
trivance for another; thus, in Galloway v. Cochrane,
(printed case), of a narrow vent for a weighted valve,
both being intended to impede the escape of steam. By
contemplating & variety of operations or constructions,
more or less similar in respect of what is common to all,
we get their principle, and the different modifications
under which a primary idea can exist, or be carried out,
are 1ts form.,

Every form yields up to study and investigation its
principle, but speculative principles are not always redu-
cible to practical form; a multitude of conditions present
themselves, and few ideas succeed in accomplishing them
throughout. It secms easy for any one who has taste to
design & hundred shapes for a decanter, but some would
be too squat to be seen on a crowded table, others too
tall for safety; the form must be suited for filling and
pouring from, be capable of formation by the glass-blower,
and of finish by the polisher's wheel; must exhibit the
points of beauty which suit a transparent material, and

.-.._H—.n—ﬂi--l-m 1......_...:...\*_,‘_-.‘
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comply. with many. points. of fashion aad gssocistion;.alter
any of the conditions, and the whole must be re-cast. So
ir ‘the superior kirds of machinery, every member is s
specially calculated for its peculiar office as the bone
which enables the geologist to pronounce on the whole
organization of an extinct race. It was said in Crossley
v, Beverly (cited Webs. P. C. 146), that there might be

_innumerable forms of an_invention, but, in fact, beyond a

limit which is soon reached, variation would \make the
principle not-worth employing; and there is always one
best form which supersedes its rivals in the race of ‘competi-
tion; deviation from this is injurious in an increasing ratio.
The determination of this breadth of principle becomes
highly difficult, as the variations exhibit original features
of their own. Thus, iIn Barber’s patent (31 Newton
Lord. Journ. 434), the claim was to press hosiery be-
tween hollow boxes filled with hot water; this was held
not to cover a subsequent invention of revolving rollers
for the same purpose, heated in the same manner. The
continuous action of the latter is certainly far more inge-
nious than the successive application of the old surfaces:
it is the difference between the printing press and the
vrinting machine. But pressing with hot iron was old;
this would throw the weight of the former patent upon
the heating by water; and this was employed by the
defendant, though in a novel form of apparatus, The
principle, according to the nature of the subject, may
inhere in a certain form, or even in the precise angle at
which, for instance, paving stones are arranged, or at
which a diamond will cut glass; it may consist in definite
chemic proportions, or exhibit itself according to the sub-
stances raised, in whatever proportions; but always it
must be referred to a practical standard. Thus, in Heath’s

patent (10 M. & W. 684), the claim was for an applica-~
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tion of carburet of mauganese, whmh ‘a8 -chetmists Wellv- |
know, is a combination of mapganése.aud carbon; butis
practice, o substance and. its separaté elements are by
means known equwalents ; and the use of the latter wag

held to°bé a distinet process.

The most serious condition is commercial merit, the ..

cost at which the article can be produced, or the work
executed; and this often resolves itself into the state of
contemporary art. Printing depends in a high degree on
paper making; the latter on woven rags, and so on; there
is & peculiarity about this condition, that it is a human
limit, not a law of nature. What is impossible at one
peried may be valuable 2 contury after; and, though for-
gotten, the record of the prior inventor may be recover-
able, and, if quite identical, frustrate a subsequent claim
by an independent inventor, as patent law recognises no
cxtinction by disuse.

Only it must be observed, that form and principle, like
genus and species, are relative terms.. An art includes
various styles or orders; a style various patterns (see
Tennant on Copyright), varieties,and sub-varieties. Xach
of these may derive from a main stem, adding a quantum
of originality. An oscillating engine is a form of steam
engine in general, but it has #s principle in reference to
which particular forms may exist. At the present day,

most of the valuable patents are obviously special improve-~

ments, on more general inventions; and such sub-inventions
have been considered as evidence of the value of the
parent stock. The relation between such prior and pos-
terior inventions is divigible into improvements or modifi-
cations of one predecessor; and combination, founded on
parts, or the whole of several. The legal competency of

each of these for patent right was questioned, the former
on Coke’s authority, before Lord Mansfield (Webs. P. C.

‘M‘H-T.i'l- e I )
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51), the latter before Lord Eldon (Webs, P. C. 237);
but both objections were sct aside. Thcere are few 1nven-
tions, in fact, not referrible to soine wider class which 1s
modified, or some elements which are brought together.
As the conception of a principle, and 1its reduction to
practice, are distinct operations, and thcrefore may, in
respect of a single invention, be the work of two indivi-
duals, it becomes mmportant to determine which of them
is to be deemed, or both together, the inventor; or, n
other words, what constitutes the entire act of inventing;
at what point does gpeculation, or experiment, or both,
become invention? It scems clear that the idea must be
sufficiently definite to be communicated to a workman,
engineer, &c., of average capacity, who, from the commu-
nication, can repeat the operation, or reproduce the result ;
and, as he may thus employ others to work off the details
of his principle, 50 may he to furnish him with the mate-
rials for it. Ilc may consult men of science as to all the
existing stores of art, the means it posscsscs of effecting
what he has in view, or even to frame new combinations,
or try new cxperiments in his service (Minter v. Wells,
Webs. P. C. 132 Bloxam v. Elsee, 1 C. & P. 567), s0
long as he only commits to them the clements or portions
of the problem, or the execution of his instructions; not
80, if he merely proposed to them an end to accomplish
as they best might, or if, starting with his own plan, he
relinquished it for theirs. The point to look for is the
moment when, in the cffect of accident or experiment o

Imncge 15 recorrmqed this 1s a ruling elecment m an

-~ AT

invention, on W]JlCh the details are moulded, and the fate

and fortunes of which the details follow.

The classes of subjects of invention which are known
to our law (premising only that it protects neither what
1s immoral 1n its very nature, as a libel, or, what 1s frau-
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dulent towards the purchaser, as a book under a false
pretence of authorship, or an American patent for making
skeins of cotton look larger,—such a defcet, however, not
existing in law till it is proved) arc as follow :—¥irst, what
may bo termed phonetic arts, literature, music, lectures,
the drama; these do not fall within our present plan.
Secondly, wmsthetic art, whether pure, as sculpture and
engraving, or mixed, like the arts of decoration and orna-
ment, and which approximate, or form a frontier towards
the third class, the arts of utility, often sharing with the
Jatter the merit of the same article of manufacture, till
it 18 not easy to say whether the useful or ornamental
qualities preponderate.

The useful inventions are either chemic, including the
employment of new substances or materials, or mechanie,
consisting in novel action or form; in the former, shape
is regarded in the aggregate mass or surface; in the
latter, the form 1s analyzed and identified. In the latter,
the repetition of the model 1s numerie, as a gross of pins;
in a woven fabric, the repetition is quantitative, the units
beine unhecded; and mm a chemical compound they are
unattainable. Some particular inventions have been de-
prived of the usual privileges upon a notion of “public
policy.” “God forbid,” it was said (Sagre v. Moore, 1 L.
361), “that sca charts should not be corrected;” (i e.,
pirated but improved.) Now God forbid the loss of life
by bad geography, or for want of good medicine; but
then the patient or the parish must pay the druggist who
supplies it.  The argument of the interest of the public
was repudiated in Arkweright v. Nightingale (Webs. P, C.
61.) wa"hc} , a contract has been

made with the inventor; the judge and jury are to see it
cxccuted.

There 1s & subjeet of law which, from its commereial
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nature, and the nature of breach it 18 liable to, may con-
veniently be appended to patents and copyright, the mark,
namely, atfixed by tradesmen and others to the goods
made or sold by them. The essential difference 1s, that
the right is only negative. A. has no right to his mark
in itsclf, but he may prevent B. from using it in that

capacity. B. may use what mark he pleases, except any -

mark that then and there denotes A.

_.
. .
. '*2{
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CHAP. 1.
SUBJECT-MATTER.

Tne legal competency, it may be premised, 1s not always
an identical topic with the policy of taking a patent; an
idea may promisce to assume hereafter, by cultivation, a
more valuable shape, or supply a demand which is not at
present extensive; subject in such case to the msk of
anticipation, it may be laid by for a time. Again, for
some-inventions (say artillery) the Government may be the
sole purchaser; indeed, in any case when the art can be
wholly taken up by some particular person or set of
persons, the Inventor's object will be to negotiate with
them, and not the public. Suppose a mode of working
black lead, of which therc was or is only one mine in
Iingland, or where a single establishment, by the magni-
tude of its operation, can distance all competition. The
value of the original lessens, when, as in a marine engine,
special adaptation is required to every vessel that is built:
it 13 high; when, as in a pin or nail, myriads of exact
copies are wanted, or a chemical process is repeated on each
grain of any quantity of material—thus Neilson’s and
Howard’s patents were enormously profitable. Some in-
ventions progress so slowly that the term runs out while
they are in their minority ; though, indeed, the chance of
prolongation 1s to be included in the estimate.

Of course a patent is ncedless where the invention can
be kept a secret, or even where some secret superiority is
supposed by the buyer, and protected by a trade-mark.
The question between a patent and registration we have
clsewhere discussed; the relative cost of those procedures
will be found in the Appendix. What reputation the
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Great Seal may confer on an article, is for the proprietor
to decide: the French Govermment 18 very zealous in
disclaiming any such guarantee of merit.

Next, as to the qualifications for a patent which bave
been authorized, or eecemn likely to be, such questions are
usually viewed in two modes, or are divided into two
classes-—having reference to intrinsic merit, as constituting
a manufacture, and to relative merit, as being new and
not already appropriated by other patentees, or by the
public. .

Secr. 1.—~UTILITY.

The subject of a patent is always in theory an 1nvention,
though the high cost leads very often to the grouping
several different ones (coming, of course, within one broad
\\ title), as pen holders, pencils, seals, and inkstands, under
¢ Instruments for writing and marking.” And the power

of disclaimer has removed the main check on this—namely,
that any one failure used to avoid the whole—any such
defective member may now be amputated : it 1s, however,
possible that the law officers will control this licence.
This is not altogether hke the case, where two integral
inventions are at the same time a new whole—a new grate
and a new climmey, forming together a new stove. And
it is always very material to distinguish the parts of an
invention, in thig sense, from the parts or details which are
employed to effect the invention, and are not in them-
selves subjects of right; they are no part of the principle
of the patent, and should be distinguishable in the terms
of the specification.

The subject-matter is cssentially a manufacture; the
division of Invention :into chemical and mechanical—
product and mode of production, &ec., are immaterial.
Chemical invention is in some degree different from
mechanical—1t lies mostly in assiduous experiment; the
latter may be drawn on paper, or even calculated before
trial. The result of an invention may be new, as new
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woven fabric, or there may be & new means of producing
an old article at leas price; the latter has the advantage of
being at once appreciated by the public, however unwel-
conse to the existing trade, whose machinery it supplants,
or at all events depreciates. The latter class of invention
is posterior in date, it only occurs when the demand for the
article has become extensive. The word ¢ manufacture,”
taken with the words “ working” or “making,” includes
hoth classes (Morgan v. Seaward, 2 M. & W. 544; R. v.
Whecler, 2 B. & Ald. 349), and it will be noticed that the
act says, “ which others shall not use,” i.e. shall not follow
or practice (I do never use it,” Merchant of Venice, viz.,
lending money), the others meaning ¢ traders,” not the
public, who ¢ use” the thing made.

This general doctrine which has been broadly laid down
(Crane v. LPrice, Webs. P. C, 409), is narrowed by some
recent cases which, admitting the competency of a new
machine for an old purpose, reject a new process for a
similar end. Now the common law (Crare v. Price)
speaks of engine and device, and also of trade, art, and
trafique; and the word “art” can hardly mean a new pro-
duct, or a new apparatus: (Boulton v. Bull, 2 H. Bl 492.)
The statute was not meant to restrict the common law on
this point, it was worded to  preclude nice refinements, and
be tor the benefit of trade ” (Poulton v. Bull,2 H. Bl. 482
R. v. Ariacright, Webs. P. C, 71.) Lord Eldon (Hill v.
Thompson, Webs. P. C, 237), and L. C. J. Tindal (Webs.
P. C. 409), evidently bear out the admissibility of a new
process; but in Dobd v. Penn (3 Ex. 427), it was said that
Crane’s patent is only supportable on the ground of a new
iron produced. This indeed suggests a mode of escape, for
a new process rarely gives ezactly the old result, or em-
ploys ezuctly the same apparatus; but it is absurd to be
driven to such distinction, when a broad individuality lies
before you. If abstract theory is to be employed, any
process may be reduced to a machine or substance—the
process of causing effervescence, for instance, might be



(16 )

referred to the substance consisting of acid and alkali at
the point of mutual action, and Cranc’s patent was the
substance of certain fuel and of hot air, which, by
coinciding, formed an apparatus capable of smelting. It
may be remarked, that music, which lies in motion,
an wmsthetic process, is a8 much matter of copyright as
drawing or sculpture; and the tune is the music, not
the symbols of notation. This point i= intimately
connected with the maxim, that a new application of
an old thing, or a double use, as it is sometimes called,
18 no invention—a mere abstract proposition, right or
wrong, as it is cmployed; for it 1s casy to describe any
patent as an ‘“application” of known elements, &ec.,
it is generally stated, with such illustrations, as making
a teapot of silver instend of ecarthenware (Walker v.
Congreve, 29 Rep. Art., 2nd scries), the inventive merit
of which 18 wholly a question of fact. If a wheel 18 used
upon common roads (Losh v. Hague, Webs. P. C.
207), and then railroads are invented, it requires no
invention to transfer the wheel to the latter, always sup-
posing no special difficulty arises to be overcome. Any
ingenuity in so adapting 1t, or in altering the form of a
tcapot to suit it for a new material, 18 an invention in
manufacturing, and a subject for a patent. Coke’s olyjec-
tion (3 Inst. 181) to patenting an addition (which would
include an improvement) is exploded, save in the sense
that you must not add to and then claim the whole.
Illustrations of the quantum of invention will be found
in Mackintosh’s patent (2 Carpm. Rep. P. C. 188);
Newall’s (26 Newton Lond. Journ., C. S, 52); Brunton’s
(4 B. & Ald. 550), which affords a negative and positive in-
stance); Howard’s patent (Carpm. Rep. P. C. 241), which
was scarcely disputed, was for boiling sugar by a process
already employed for boiling liquids.

Lord Abinger’s amusing illustrations (Losk v. Hague,
Webs. P. C. 207) must be taken cautiously. No doubt
there could not be an invention 1n cutting paper with
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scissors after seeing them ubed to cut cloth; a surgeon
would as surely become an inventor, by applying them in
his operations, adding a knob at the point, to prevent their
penetrating adjacent parts; but the presence of any such
new implement or apparatus, or part of one, seems not
alwitys necessary (Hall v. Boot, Webs. P. C. 100), when
of the question was, whether singing with gas flame, instead
oil flame, was an invention, though the court seem to have
relied on some (small) difference in the mechanism. But
the change of process may be material, and the change in
the apparatus trivial. The iliustration of eating peas with
a spoon (Webs. P. C. 208), instead of soup with a spoon,
fails, because eating peas is not a manufacture ; but it
seems by no means certain that there was no ingenuity in
the transfer of idea, and guality of ingenuity 1s not stipu-
lated for by the patent (Soames’ patent, Webs. P. C. 734),
nor indeed are there any means of—any golden scales for,
weighing it. The least thing (Edwards v. Da Costa,
Repertory of P. 1., No. 681) may make the difference
between failure and success. In Soames’ patent (Webs.
P. C. 734) the change was trifling, but it was a step in
the manufacture; in the latter case, a small alteration
changed theory into fact, and a unit of invention may be
multiplied by any amount of commercial value. Besides,
‘““the simplicity of an invention, so far from being an
objection to it, may constitute its great excellence and
value. Indeed, to produce a great result by very simple
means, 18 not unfrequently the peculiar characteristic of
the very highest class of mind” (Justice Story); and see
Gualloway v. Bleaden, Webs. P. C. 525.

Theaddition of the last link ( Cornish v. Keene, Webs. P.C.
508) may decide theright to the whole chain ; but there must
have becen some difficulty to overcome, or why did previous
inventors not complete their work, and anything short of
an entire circuit is to the public utterly unavailing. There
was a beautiful 1dea for preventing the corrosion of copper
sheathing; the galvanic ageuncy, instead of ranging the

C



(18 )

whole surface of the ship’s bottom, was to be sllured to
certain points of zine. Scientifically, this was excellent ;
but, by keeping the copper free of its poisonous coating,
it made & lodgment for barnacles, &c., creating an incon-
venience which led to the entire disusg of the plan. A
very valuable patent was afterwards obtained by slightly
changing the terms of the problem and a modification of
the principle, allowing a slight film of verdigris only to
deter the shellfish: (24 Newton Liond. Journ., C. S. 300.)

Oune of the old cases (R. v. Wheeler, 2 B. & Ald. 350)
held the new employment of a higher temperature to be
abstractedly capable of being a patentable invention, and
it will bc obvious that the result of such an alteration
could not be foreseen. This case is mamntained and illus-
trated by two recent and well-considered decisions, which
may be regarded as accurate exponents of the question as
to amount of invention; and also (as to the first of them), on
the capability of a process to be patented. In Steiner v.
Heald(2 C. & K. 1022; and 17 L. T, 131) it appeared that
a substance called ¢ garancine” had been extracted from
madder; 1t was notoriouq that madder, which was still used
1n a crude state, was not wholly used up in dyeing ; that the
refuse contained some of this extract, or garancine. The
patent was simply for using to this spent madder the same
process which extracted the garancine from the fresh root.
It was held, after much argument, a question of fact
whether this were a manufacture. The case had not the
advantage of prior cfforts failing to discover it, or of the
general process having been long known, and not so ap-
plied; but therc scems to have been only the uncertainty
that the madder passing through the dye-vat, might not
have acquired new properties, so that it was not certain
a priori that the ordinary process would succeed.

In the electric telegraph case (20 L. J.,123, C. B.), one
claim was for the use of intermediate stations and electric
circuits, the feasibility of which an electrician would
hardly have doubted, but which, till experimentally
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verified, was not in the possession of the public. The
case exhibits a wholesome aversion to the argnment, thiat
“ any body might have seen that”; “ 1 always thought so.”

We have spoken of an invention as something not
previously in actual existence; it is essential that
the inventor, however, be actually possessed of it; and
the question of no manufacture often leads to that of
utility, as meaning something solid, an embodied principle:
(Jape v. Pratt, Webs. P. C. 150 ; Morgan v. Seaward,W ebs.
P.C. 185; The Househill Co. v, Neilson, Webs, P. C. 683.)
A scientific truth, a discovery is not even an attempt at a
manufacture, and a theory of art must be realized before
it becomes a marketable commodity.

Utility, again, may be s quality of the result ; the statute
says, any manner of new manufacture; this, though pro-
bably a mere expletive, has perhaps helped a liberal con-
struction of the word, which has been expanded to almost
as wide a range as the term ‘“invention,” or the common
Jaw expressions antecedent to the act, * device,” *“art,”
&c. ; thus, architectural and engineering work, as a railway
or an s«rch, 1s deemed a manufacture. The rules on this

head have been said to be negative; wﬂﬂlﬁl&d@d[ { { { ( { [

apparently, but not anything (pigment, &c.) used to pro-

duce 1t ; there seems, however, to have been in one case
a .ot for a book of designs: (Gidbs v. Cole, 3 P. Wil,
255.) Kinancial schemes and arrangements are also inad-
misstble. Such discoveries as the Overland Route, and the
mode of finding the longitude, though instances of applied
science, cannot convenlently be worked into patents.

It is hardly necessary to cite authority that a negative
rcsult, as preventing fire (Hartley, Webs. P. C. 55), or dis-
pensing with part of a machine or superfluous operation
(Russell v. Cowley, Webs, P. C. 466), may be useful. The
objections of Coke toa patent which throws labouring men
out of work, refer to a part of the statute which is practi-
cally laid aside; and it will be understood that commercial
value is the test of utility; new processes, and the use of
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machinery, often produces an article eomewhat inferior,

but at a saleable price.
The invention must be fransferable, communicable to
others, and capable of general practice. A medical pre-
gcription, for instance, depends for its success on the
judgment of him who employs it, though in =0 far as it
has specific properties, it seems as well suited to patent
richt as a surgical instrument. Liord Abinger’s {Webs.
P. C. 208) illustration of eating peas with a spoon fails
on this point, however novel; it could not at any tfime
have been a manufacture. If used to cram poultry, the
case might he different. His Lordship’s suggested appli-
cation of a bellows to dust picture frames, is a private or
domestic art ; if, indeed, it would clean off an old picture,
it might be a manufacture. Picture cleaning is a pro-
. fession: a fortune might be made by a secure method of it.
/ /[ The degree of utility, like the amount of invention, is

immaterial; any degree is sufficient (unless otherwise
alleged by the specification) (Morgan v. Seaward, Webs.
P. C. 172, 186); or an effect in certain cases only:
(Haworth v. Hardcastle, 1 Bing, N. C. 189.) This obser-
vation, however, applies to the ordinary- or original patent,
the degree of merit being entercd upon by the Privy
Council on application for extension.

It may be remarked, in conclusion, that a patent gene-
rally encloses some actual manufacture ; the contest usually
15, whether it were a new manufacture, and afterwards as
to the extent of territory it circumscribes.

NECT, 2.—~NOVELTY.,

Want of novelty is, perhaps, the most frequently fatal
defect to which a patent is subject; it 18 a stubborn fact,
while the specification, the other point of assault, admits
of being favoured and explained. It affects primarily
invention generally, and it also affects the extent of its.
limit. Is it new at all, and how far 1s it new? Assuming
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the existence of an invention, an art or substance, different
and superior to its known pred.cessor, then was (at the
period of the patent) the inventor not only the sole pos-
sessor of the patent, but the first possessor? It 1s obvious
that this question is closely related to that of the nature
of an invention (see last chapter); the subject-matter, in
one case, being viewed absolutely, and in the other rela-
tively, to what existed before it.

At the outset, it may be distinguished from preceding
inventions, on which it unproves, defines, or modifies, or
which it employs as clements for combination; it may
have an originality of its own, though dependent for 1ts
practical existence on the principle of others., A steam
engine may be the main stem; a peculiar cylinder, though
a mode of working the main idea, hss its own essence and
principle, and may be carried out by other satellite inven-
tions—a particular kind of stuffing-box, for instance.

The next point is, whether the supposed pre-invention
were actually in a patentable state, or merely a theory, or
at leagt an experimeni, The point is one of much nicety
(Cornish v. Keane, Webs. P. C. 519) as to the recognition
of a complete result; an idea might be for a long time
just on the verge of accomplishment, but not actually done
(Bentley v. Fleming, 1 C. & K. 587); a scheme, however
zealously followed, must not ( Carpenter v. Smith, 9 M. & .
300) stand in the way of a perfected invention (Morgan v.
Seaward, Webs. P. C. 188); but if the effect be actually
produced, though unintentionally, and be known to be
attained, but neglected merely because it is not deemed
worth practice, the invention is deemed entire (Hare &
Harford, Webs. P. C, 291.) (The particular case appears
open to comment as a fair illustration of the rule.)

The neglect of an invention is evidence, more or less
effective, of ignorance of the practicability; fhe sale of
articles on the new plan without precaution of secrecy,
Indicates a discontinuance of the pursuit (see Morgan v.
Seaward, Webs, P. C. 195); or at least a relinquishment
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of the form of the idea in the specimens so sold; even an
adherence to the usc of a thing is insufficient, though the
intentional replacement or repetition of it would show a
consciousness of its merit: (see Househill Co. v. Neilson,
Weba. P. C, 692, 704.) But neglect of the most complete
invention is accounted for by commercial difficulties which
might then have existed,—deficient supply of the raw
materml or disinclination on the part of purchaser or of
the trade: (Beatley v. Fleming,1 C. & K. 587.) The actual
existence of a copy, specimen, or model, is the most unex-
ceptionable kind of evidence of antiquity ; but & description
may be sufficient, if clear and correct, as in a treatise
(R. v. Avkwright, Dav., P. C. 129; Hill v. Thompson,
8 Taunt. 382; Soames’ patent, Webs. P, C. 733), or 2
prior specification : ( Cornisk v. Keene, 3 Bing.N. C. 570.)
Publication gives the means of knowledge to the public,
and they cannot be deprived of the right. A specification
18 held publie, though 1t is notorious that the rolls of those
documents are a depth that cannot practically be sounded,
and that the most anxious scrutiny only affords compa-
rative sccurity: (Iivid. Ho. Lo ds, 1851.) A registration,

apart from exercise of the right, seecms not to be publica-

tion ( Wigram v. Brown, 1851, Pollock, C. B.); at least
till the expiry of the term when it may be inspected by
the pnblic. The publicity of a printed book is not abso-
lute. A {oreign book in a prnivate library is not so; a
single copy In the British Museum, probably, would be:
(Re Heurteloup, Webs. P. C. 553.) 1t has been suggested
that 1t 1s difficult to induce inventors to inquire adequately
into the records of the past, but no diligence of theirs can
exhaust the subject; something must be left to rest on the
superficial probability that no one else had done the thing
previously, or, which is the practical point, that no trace
of such prior trial is extant. There is in aid of this the
right of confirmation, which, however, has not been often
employed,

There is a class of cases affecting the quality of the
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knowledge afforded to the public by things really in
existence: thi , the cnse of The Househill Co. v. Neilson
(Webs. P. C. 709) speaks of use in the eye of the public
distinguished from Dollond’s case (2 H. Bl 470), where
the [complete] invention was locked up in & private room.
Some wheels, in Jones v. Pearce, were used in a public road;
while, in Morgan v. Seaward (2 M. & W. 544), the paddles
were sent out packed and covered up. A lock ( Carpenter v.
Smith) wis put on a gate in the high road and considered
to be published, but it does not seem clear how far such
exposure is affected by the intrinsic difficulty of the article,
or what degree of penetration the public are deemed to
exercise. Some stress seems laid (Bentley v. Fleming,
1 C. & K. 587) on the complexity of a machine, and the
brief opportunity certain persons had of seeing as they
passed byit. Asto the case of Carpenterv. Smith (3 M. & W.
300), one would say a lock was not very intelligible, at
least without the opportunity of detaching it. In Hood
v. Zimmer (1 Holt. 78), a broad rule is laid down that no
line could be drawn between matters obvious and such as
almost baffle analysis: there a chemical product had been
openly sold. DBut 1s it certain that the public thereby
require possession of the mode of making it? Surely
such g artificial product is as much sealed from the
public as a new mineral. The successful analysis of 1t
would certainly require mwuch inventive sagacity. The
party retaining the secret could have no claim on the
public, who deal with an invention only on the footing
of the first communication of the sccret to the world. In
a recent case (Hancock v. Somervill, Newton Lond. Journ.
No. 236), a sample of vulcanized india-rubber had been
brought to this country and shown to various persons;
the means of producing it were subsequently invented (by
a party who had seen the specimen), and it was left to the
jury whether the sample of the result published the pro-
cess, It need hardly be stated, that in chemistry, even
when the clements are ascertained, the mode in which
they are combined is debateable.
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Whether as to the article or the process, publication
might occur unintentionally, and exposure to sale would be
equivalent to sclling, so that the sale were for exportation
would be immaterial: (Morgan v. Seaward, 2 M. & W. 544
Carpenter v. Smith, 9 M. & W. 300.) As to confidential
exhibition (see Bentley v. Fleming, 1 C. & K. 587), and as
to confidential sale (AMorgan v. Seaward), the limit of such
confidence would be a question of fact. But actual pub-
lication by the fraud of the confidee would be as fatal as
intentional ¢ dedication” to the public. The whole ques-

. tion of novelty is of a highly circumstantial nature, and

P .--# ¢ . n r *. 2
A // / ~depends on the combined cftect of the facts. Thus it is

doubtful whether the prominent features in Bentley v.

Fleming were confidence, experiment, the complexity of
the machine, or the incompleteness of the previous model.
Asg to general ruies of novelty, it must extend to the
United Kingdom. Brown and Annandale (Webs. P. C.
433) is explicit on this, whatever be the fairness of the
principle announced, and as to including also the colonies,
which, however, has been questioned in the recent com-
mittce on patents.
As to time, 1t scems from the same case that the law
knows of no re-invention of anything, however entirely
- abandoned—recognising no merit in discovery by research,
~ or any acquirement by re-occupation, after any length of
vacancy. Some remarks towards the latter part of the
case, however, may be thought to throw a doubt over

the point.




CHAP. IL.
INVENTION NOT PATENTED.

Tue author’s right to his device is perpetual and absolute,
even when embodied in a drawing, &c.: a creditor has only
a lien on it: (FHesse v. Stevenson, 3 Bos. & P, 565.) By
the common operation of trust and confidence this posaes-
sion may be extended to what is communieated to others
(Smith and Dickinson, 3 B. & P. 630), so far at least as
the party could pay a penalty, and as to restraining the
use by the party of what he was bound to abstain from
( Youatt); and even publication of the fact of the existence
of a thing amounts to an nnproper use (LPrince Albert’s case,
13 Jur. 109); but disclosure of a secret will not be re-
strained ( Hilliams v. Williams, 3 Mer. 157; Canham v.
Jones,2 V. & B. 218); there being no means of ascertaining
that the owner's knowledge was exclusive (see Introduc-
tion.) In Newberry v. James (2 Mer. 449) there was the
additional feature that the sceret had (or ought to have)
been disclosed under a patent.  Apart from the question
of secrecy there may be a contract as to a specific invention
(Youatt v. Winyard, and Williams v. Williams, 1 Jac. & W.
394), just as a man may tie himself up from any trade in
common usc. The damage so sustained might he affected
by an intention to patent (Smith v. Dickinson): and
patent in an incomplete state (Anderson v. Warner, Pat.
Jour. No. 195) is a matter definite enough for a subject
of injunction. _
Memoranda of processes used by a workman, and by
him entered in a book, belong to the employer (Makepeace
v. Jackson, 4 Taunt. 770); whether he would be the
“iventor” of patent law is another matter. A subject-
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matter for a patent, or a provisional registration, is a
matter for agrcement — the inventor undertaking to
endeavour to obtain n patent; to assist in and execute the
specifieation; and to assign the patent, with usual stipula-
tions. [His interest as to an extension is too remote to be
worth providing for. Sometimes the purchaser has an
option, subject to certain trials, apreeing, of course, not to
usc or divulge it in case of rejection. Similar agreements
arc made by a foreigner who 18 unable to solicit in person
with a patent agent or other party who patents the ¢ com-
munication,” and who would be deemed a trustee for the
party entitled : (Zlutchinson v. Leychenne, Chy. 1850 ; Pat.
Jour. 196.) Much caution will of course be exercised in
cverything previous to the patent, even apart from dis-
honesty, and from direct stealing by a stranger. Parties
cimployed about and consulted on & patent easily transfer
to themselves the merit; and evidence of real authorship
is difficult, while, if laid open to the public, the right is
irretrievable.  (See chap., 8, scet. 2, for a caution as to

patents abroad.)



CHAP. 1IL
THE INVENTOR.

Tag right to a design is vested in the proprietor generally,
like property in general; so also of the provisional right
under the act of 1851; but patent right is not wholly
emancipated from the state of a personal concession. The
arant must be to the inventor, whatever obligations he
may already have contracted in reference to the privilege
to be obtained. Xven in extension cases it can hardly be
said that the property is deemed wholly transferred ; and
merit, in the thing severed from its author, is not cordially
recognized.

But from the earliest times that mernt has been admitted
which lies in an importer, who not only brings in hisinven-
tion a commodity of cqual value in utility, but, when
travelling was rare, of equal value 1n exchange, tor his
pains and cost were as great as the home students, and the
obstacles to be overcome as serious. He might be
poisoned ( Sir Thomas Lombe, Webs. P. C. 38) by jealous
foreigners, and require as much precaution as the emis-
sarics who brought the art of printing over for Henry the
Eighth: (Maugham on Copyright, 45.) The Statute of
Monopolics allows inventions, new within the realm, and
seeing that it did not intend expressly to alter the com-
mon law in this respect, 1t was reasonable to construe this
to an approval of importation patents. The nationa! nolicy
of availling curselves of the prolific powers of our scientific
and versatile neighbours 1s obvious, and the number of
importations in fact is considerable; and just as the per-
sonal merit of an importer dwindled by the increased
intercourse with the foreigners, he, on the other hand,
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acquired a vicarlous merit as the agent of the real
inventor. - Such applications for a patent are styled
‘¢ communications from a foreigner residing abroad.” It
scems reasonable to say that an Englishman abroad would
be equally admissible by acent, and that a foreigner being
here should apnly in his own name. That an alien is not
disqualified scems pretty certain (Beard v. Lgerton, 8 C. B.
165), and he may prosecute a scire facias (R. v. Prosser,
11 Beav. 306, but quere (Bloxam v. Elsece, 1 C. & P. 558)
as to a patent in trust for an alicn enemy.

Patents are said to be grantable to an executor, and
several cases have occurred recently of such a grant to a
widow as a “commuuication from her husband.” It is
generally said, however, that the patentec (or one of two
patentces) alone can exccute the specification.

As to persons generally incompetent, there seems no
substantial objection to an ecclesiastic’s holding the privi-
lege, though he ought to exercise it only by lhicensing
others: (Cartwright was a clereyman.) In Hardy's case
(13 Jur. 177) the Privy Council would not give the
inventor a share of profit, and thercfore appointed an
annual rent. It may be presumed that a minor might
patent on similar terms. A patent to an inventrix, 1if
married, would be subject to the marriage law. Mr.
Hindmarsh thinks a corporation incapable; and it 1s
certainly difficult to attribute a conception of an idea to a
body without & soul. They might probably import an
invention, and do often hold one, or obtain 1ts extension.

As to the positive characteristics of aun inventor, the
questions raiged at patent trials are mostly in reality about
the goodness of the invention—the true and first inventor-
ship amounting to the goodness and novelty of the thing.
If the patent had been published by another, the patentce
1s not the first inventor: (Minter v. Wells, 1 Webs. 132;
Forsyth v. Riviere, Webs. P. C. 97.) If not published, he
ig the first inventor so far as the law can ascertain; it can-
not know satisfactorily what progress might have been
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privately made, and cught not to listen to what another
expected or intended to offer to the public. Mere laxity
in the completion of the idea is exactly the reverse of that
forcing process which patents should produce (see Intro-
duction); and a man must not step forward only when a
vival is in the field ; he should make his claim, if he have
one, or he allows others to waste their efforts.

What discretion the law officer exercises on this point
is not very clear; there would be a sort of adjustinent—
sometimes a joint grant. ‘The right at the Great Seal
stage is matter of priority in coming there, and without
reference even to the date of the first application for the
grant, which is all the more necessary as there is nothing
to prevent an unlimited delay in the completion of the
patent. Of course the complete existence of the mnvention
is inseparable from that of priority.

ir ingenuity appear in the result its psychological origin
is not inquired into. It may be claborated by toil and
calculation, or be caught at in a lucky accident or sudden
flash of thought: (ZLiardet v. Johnson, Bull. N. P. 76;
Crane v. Price, Webs. P. C. 411.) Two distinctions
exist between the point of first inventorship and that of
the subject-matter—the novelty of the invention. 1stly.
The party may have invented, but have since given it up
to the public. Here the personal question narrows the
conditions arising from the thing. 2ndly. The thing may
have been new to the public, but not invented by the
patentce; or in case of an imported patent by the foreigner,
&c., in communication with him.  Thus, 1t 1s said to be
fatal (Zennant’s case, Dav. P. (. 429), that sowme one else
had “suggested the idea.” Quere, however, if' suggesting
an idea be the birth of an invention, mere execution of
instructions (JMinter v. Hells) 1s only an auxiliary office,
cven when (Bloxam v. Elsee,1 C. & P, 558) much ingenuity
15 employed in carrying out a plan. So of the expan-
sion and development of the theory or principle of a
machine: (Mangnall v. Benecke, Newton Lond. Jour.
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No. 209.) The exact preponderance of merit between
the conception and execution of the idea 1s difficult to
settle ; the scientific witness will rely on the first, while
a workman employed on a new thing easily fancies himself
the actual accomplisher. Perhaps the materialist is the
safer side to lean to. The operation 1s better evidence of
the project than the latter of satisfactory possession of a
principle. If a practical and speculative mind combine in
making an invention, the authorship micht lie clearly
somewhere betwcen them, but not so as to be easily
apportioned. The original electric telegraph patent was
the result of such co-operation.



CHAP. IV.

PROCEEDINGS TO OBTAIN A PATENT.

Tais subject may be conveniently arranged under six
heads, viz.: 1. The formal procedure to obtain a grant;
and, 2. The nature of the instrument generally, its scope
and extent. 3. The provisional right under the act of
1851. The other three heads refer to the more special
points which call for appropriate adjustment-—the title of
the invention, the provisional and the final specification.
The necessary precedents and lists of fees will be found

in the Appendix.

SECT. I.—~APPLICATION FOR A PATENT.

The procceding to obtain a patent has been brought
before the public repeatedly; it may be sufficient to
repeat the epithet of the president of the Board of Trade,
that 1t was ‘““scandalous.” To save trouble 1t is usually
committed to the charge of a patent agent, who 1s at the
same time consulted on the substantial matters touching
the patent, and in whom both moral and intellectual con-
fidence must be reposed.

1. Caveats may be entered with the Attorney and Solicitor
General (both if either): the fee is small, and renewabie
at the end of a twelvemonth. No right i1s acquired by it
keyond that of having (by courtesy of the office) notice
of any rival invention, which may thus be opposed; but
from the vague titles of patents, this guard is liable to be
¢vaded. The intention is particularly to stop any plunder
of the inventor by his workmen and others; at least, to
stop them from patenting it, for it will not prevent their
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thromng it open to the public. It will also allow of
opposing a rival invention.

The first step in making application is the petition and
cdeclaration, which are left for signature at the Home
Office, and in three or four days may be obtained by the
party. He takes it to the Attorney or Solicitor-General,
having previously endorsed one of those officer’s names (at
his optmn) on the petition. Notices are then sent to any
parties having caveats in that office, and seven clear days
allowed them to cnter opposition. To enter opposition a
fee must be deposited with the clerk of the law officer, and
it then falls to the patentee to obtain a hearing and serve

a notice of seven clear days on the party, which may be
done by post; this being proved in default of the oppo-
nent's appearance entltles to arcport. If the party attend,
the hearing is separate and private, agents or counsel may
be employed and scientific assessors may be called in. If
fraud can be substantiated, the law officer will do justice;
it has been suggested, also, that he will bind over the
pirate not to damage the patentee, but quere as to this.
If the two inventions clash, some compromise is effected ;
but sec the arguments in the last section. The most usunal
case, however, is that the two things are distinct. It
certainly as not been the practice for the law officer,
whether on opposition or of his own motion, In opposed or
unopposed cases, to exercise any discretion except upon
private interests; but a remark of the Attorney-General,
in a recent debate, half intimated a disposition to resume
a power to look into the merits on public grounds. The
petitioner and an opponent, if successful, deposit a provi-
sional outline (see Appendix ;) the report is prepared by the
clerk cither at once, where there 1s no opposition, or when
and 1f the oppesition fail, the report, petition, and decla-
ration are taken to the Home-Office, and thenee the war-
rant may be obtained 1 about a week, and 1s taken to the
Patent Bill Office; caveats may be entered at tlus stage,
but they are specific, 7 e., against proceeding with a par-
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ticular patent, there is a larger deposit required, and
opposition at this stage seldom occurs ; the bearing, if any,
is before the law officer; from this office the bill must go
to the Home Office for the sign manual, and thence to the
Signet Office, the clerk of which transmits it to the Privy
Seal.  Oppositions at this stage are obsolete, and after a
certain amount of delay the applicant obtains the seal bill,
which authorizes the Lord Chancellor to make the grant.
The bill is taken to the Chancery Patent Office, and here
caveats and opposition may be entered; but at this late
period of procedure strong ground must be shown. The
hearing 18 on the commeon law side of the Chancery, and
must be conducted by a solicitor. The patentee petitions
with afiidavits, and the hearing may be private or puble,
according as the opponent may have any private invention
of his own; with reference to the patentee, his interest
may be secured by antedating the patent, as if there had
been no opposition for the mode of procedure (see Re
Cutler, 4 Myl. & Cr. 510); and as to costs (see Re Alcock,
cited 4 Myl. & Cr. 511; R. v. Nickels; 4 Beav, 563,
Ex parte Fox, 1Ves. & Bea. 67.) The patent first arriving
at the Great Seal is entitled to preccdence in right (E'x parte
Dyer, Holroyd on Pat. 59), and (stat. 18 Hen. 6) the
patent must not be dated before the delivery of the seal
bill. Finally the patent is enrolled and delivered to the
patentece. The Scotch and Irish patents also commence at
the Home Office, and thence through the offices at Dublin
and Edinburgh. TFhe Scotch petition is referred to the
law officer of that country who reports to the Home Office,
and the warrant thence goes to the Director of Chancery
and to the keeper of the Great (Scotch) Seal. The Irish
petition is referred through the Lord Lieutenant to the
Irish law officer; on his report, a draft of a Queen’s letter
s sent to London, signed there, sealed with the signet and
returned to the Liord Lieutenant, who draws up a fiant and
affixes the Privy Seal ; thisis forwarded to the clerkof the
Crown, to be passed under the (Irish) Great Seal, the
D
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entire period being five or six weeks, the English patent
being usually obtoined in rather less. 'There is understood
to be little opposition to them, the battle being usually
fought on the Lnglish patent.

For an account of the offices through which the grant
paszes, see the Report of Committee on Signet and Privy
Seal, 1849.

Seer. 2.—Tine LETTERS PATENT,

The importance of this verbose document is considerable;
but 1t 1s enrolled of record, and in the event of loss of the
original an ¢ ~xemplification” or * constat” is obtainable
(stat. 13 Eliz. c¢. 6); even when clearly invalid it can only
be cancelled by the Liord Chancellor under the process of
seire factas., The seals of the three kingdoms are distinet
(Oxford Tniversity v. Richardson, 6 V. 689), and the
cancelling an English patent would not directly affect one
In the other countries.  With reference to its authority, it
may be remarked that in England 1t rests on immemorial
prerogative, qualified by some old statutes on questions of
form (see Appendix), by the Statute of Monopolies and the
recent legislation on the subject. The Union places Ircland
on the same footing, but the Statute of Monopolies does not
cxtend to Scotland ( Thee Househill Co. v. Neilson, W ebs. P.C.
673.) No difference results from this, however, cither in
the practice of granting the patent or its judicial interpre-
tation. The English patent covers the British Islands, &e.,
and the Colonies and Possessions abroad ; the effect of these
last words 18 not satisfactorily known ; it scems that a local
Legislature, if any exist, has a right at least to concur in
the grant, but subject to the Queen’s sanction. The question
1s affected by the historie position of various colonies, and
it 1s difficult to say whether patents can be granted for
India at all. It was intimated in debate that the law
officers were indisposed to continuc the grant of colomal
patent right, The practice of an invention at sea would,
of eourse, he unaftected.
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The term 1s exclusive of the last day (Ledsam v. Russell,
1 Ho. Lords Cas. 687; 16 M. & W. 633.)

The instrument is always the same except as to the titie,
date, and locality ; special provisions and recitals are, how-
ever, sometimes inserted in prolongation patents.

SECT, 3.—~PROVISIONALLY REGISTERED INVENTIONS.

By the recent act, an invention obtains a qualified pro-
tection on the following terms. It must, affer registration
be exposed in the Great Exhibition: the registration
including the deposit of a description satisfactory to the
Attorney-General’s referce. The right is qualified to the
sale of the invention, not the using or working it; it is
cuarded by the penalties of the Designs Acts, and con-
tinues for twelve months, before the expiry of which, viz.,
sometime in 1852, it is possible that patents may be
cheapened by the Legislature.

SEcT. 4—TITLE OF AN INVENTION.

The introduction of the deposit paper has materially
reduced the interest attached to this point. In 1829 (Evid.
Ho. Com., Mr. Farey), a patent ageunt said it took him two
or three days to settle a title. It isstill, however, an index
tothe description, and should inform others who have caveats
whether the patent is likely to interest or injure them:
(Electric Telegraph, 20 L. J. 123, C. B.) But this inspection
the patentee, at all events when applying for his patent,
desires to escape, and he avoids definition by stating only
the result of his process, ‘a mode of weaving,” &c., or by
using general words; thus, a sugar patent escaped the
caveats set to watch it by entitling itself “a mode of
treating vegetable substances.,” It is also an object to
state the parts of a patent, or the various inventions it
covers, so as to look like one invention. Though less
rigidly construed now than formerly, yet it must not be
substantially departed from: (Croll v. Edge, 14 Jur. 553.)
It may be vague in its definition, but must be true in

D 2
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what it does say, and if several inventions are included,
all must be sustained: (Morgan v. Seaward, Webs, P. C,
196.) A mode of “ preparing” malt was held not to corre-
spond to o mode of treating malt after it was made. Ill-
expressed titles huve proved fatal: (Bloxam v. LElsee,
1 C. &P, 558; R. v. Metcalf, 2 Stark. R. 249; Cochrane
v. Smethurst, 1 Stark. R. 105); but the modern cases are
more lenient. An improvement in any single detail
amounts, or may be called an improvement of the whole
or ultimate process: {Sturtz v. Delarue, 5 Russ. 322;
Mangnall v, Benecke, Newton L. J., No. 209.) Of course
the result must not be claimed generally, but by the pro-
cess in question, “a mode of weaving,” ¢ improvements in
weaving,” not to claim weaving by any means. “ Im-
provements,” plural, is allowable, though the alteration be
single (Nickels patent, o Scott, 97), which renders an
older and nearly opposite deciston (Bainbidae v. Wigley,
18 Rep. Arts, 127) unimportant. * Improvements in
carriages” 18 valid for improvements in certain kinds of
carriages : ( Cook v. Pearce, 7 Jur. 499; Neilson v. Harford,
Webs. P, C. 312.) 1In Beard v. Egerton (8 C. B. 165),
there were no less than three inaccuracies in the title, which
however survived. It was “a new or improved method
of obtaining the spontaneous reproduction of all the images
received on the focus of the camera obscura.,” 1. “ New
or improved” was objected to at the trial; 2. The repro-
duction is not spontaneous, but requires washing, &ec., to
bring it out; and 3. It does not give all the images of the
camera, but only stationary ones, and only those seen by
natural light. These points, indeed, are inconsequential,

but not more so than some which, in older cases, were
held fatal.

This is a modern introduction (see the rule in the
Appendix) of a very wholesome character. Some substan-
tial process, definite enough to be committed to writing,
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is essential to enable a man to say ¢ I am possessed of an
invention.” It 18 not clear at present how it will be made
available, whether merely by making it evidence in a sub-
sequent trial, or by requiring the enrolled specification to
conform to it. The intelligibility of the deposit required
under the recent act is secured by special examiners; but
the supervision of all deposits seems to require a respon-
sible officer, as well as the power of disclaimer, which 1s
always intricate, and applies peculiarly to a statement made
in the infancy of the invention, the features of which can
hardly be accurately delineated by anticipation.

SECT. 6.—SPECIFICATION.

We may premnse, with reference to formal rule, that
the period for enrolment is exclusive of the day of the date
of the pat-nt: (Fatson v. Pears, 2 Camp, 294.) It may
be left at the office (by notice and a fee) up to twelve
o'clock at night. If this be exceeded, the invention not
having been divalged, fresh letters patent may be applied
for; if made public, a private act only can remedy the
defect. It 1s usually deferred to the last day of the
period allotted by the proviso, and cannot be left at the
ofice previously, with instructions to enter it there.
A second copy of the drawings, if any, 18 supplied for
enrolment; the other copy and the original document,
which must be signed by the patentce or one of them,
and acknowledged by the rules of the linrolment Qffice,
are returned to him, It was usually considered prudent to
avold publicity until the end of this period, to prevent the
appropriation of anything by any patent still unspecified ;
this, however, under the deposit system, 1s less likely to
occur.

The specification, though based only on the terms of the
letters patent, not on legal authority, and only introduced
in the time of Queen Anne, enters more or less directly
into all the questions that arise on patents,and it is drawn
up by the patentee (with what assistance (see remarks of
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Lord Mansfield, cited Webs. P, C. 54) he may obtain) at
his own risk, and can be but imperfectly rectified after-
wards, Jt is difficult to spcak too strongly of the degree
of attention it requircs. The proviso requires him to de-
scribe and ascertain the nature of his invention, and how
it is to be performed, and it is usual to regard this as
indicating the two functions of the document—-a precise
statement, viz. of the thing, initself; and also in such
details and circumstances as shall put it within reach of
the public.  We shall speak of the material points involved
in these duties of the specification, and add some remarks
on the form and style 1 which 1t should be written to
cffect them.

(a) DNature of the Invention,

The terms of the patent contract must be defined and
recorded, to prevent umntentional trespass, to punigh
wilful transgression, and also to show that the bargain
made with the inventor was a legal one, the prerogative
being neither over excrcised or imposed on. A new trade,
indeed, in carly periods, was matter of notoriety, and the
nice boundaries of rival inventions did not then occur.
When, however, written statement was introduced, it
became neeessary to distinguish between the actual thing
invented and the accessory explanationa,  Failing this
there would be the danger (Macfarlane v. Price, 1 Stark.
19935 Carpenter v. Smith, YWcbs. P, C. 532), first, of sup-
posing everything to be claiuned, and on the other hand,
of supposing the alteration of any of the details to consti-
tute a new combination. In one case the construction
takes in too much to be supported; in the other, too little
to cover evasive variation.

The points, indeed of this part of the instrument, are
correctness and breadth; to state the essential fact clearly,
and to state it comprehensively. In neither respect is any
degree of express definition compulsory. Some of the cazes
( Gibson v. Brand, Webs. P. C. 629) insist on distincuishing
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the new from the old, but it i3 enough if this can be
fairly and rcasonably inferred: (Lukey v. Robson, 2 Jur.
201.) The definition and description may run together
through one set of words, and cvery degree of precision
involves the danger of claiming what cannot be mamntained,
or taking a too emall range which cannot afterwards be
expanded, and a man must have the spirit of prophecy
ahsolutely to foresee what precise direction the course of
development will take (Crossley v. Beverly, 1 Moo, & Mal.
283); but then, in so far as this is well done, it places the
patentee in & more advantageous position. It is here,
probably, that vprofessional cssistance i1s most cffective; the-
vivid perception of a man’s own aftair 1s somewhat opposed
to o general acquaintance with contemporary art, or the
climination ot an abstract principle ; and by veferring the
natent to 1 wrong prineiple, an invention, actually existing
and deseribed in the aeneral portion of the instrument,
mayv be lost (Aey's patent, Webs. P (L 568); too much
lics in the expression in the claim of the point so ascer-
tained: the language being condensed 1s closely considered,
less =urplusage 1s allowed, which in illustrating the mode
of performance 1z rather meritorious, and each word 1+
rather deemed to have a weaning: (see Cutler’s patent,
1 stark, I 3540)  Still there 15 no necessity for thus
extractine the essence: 1it may be diftfused throuch the
description, gathered {rom the general tone, and from
occiastonal allusions: (Manguell v, Beneerey Newton Lond.
Jour.,, No, 2005 Medlpine v. Mangnall, 3 C. 30496, And
an obvious mnprudence 1z overlooked, thus (the same case),
a deseription claimed “all mechanieal means™ of obtaininge
the result, which was taken tor ¢ all snmlar mechanical
means,”

Nothing really i3 eained (or lost) by a verbal gene-
ralization, such as that 1 do not elaim what 15 old,” or
as to extent, “ I claun all varmations of what I have de-
scribed s this 1z merely repeating what the law would
inply, and so where the claim seems about to define, hut
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breaks off at the vital point with a ¢ hereiubefore de-
scribed.”

It will be obaerved that the result attained is not the
essence of the claim, and like the general description need
not be absolutely proved, thus ( Wallington v. Dale, 1851),
where the présatee remarked that his jelly would do for
eleriflying fermented liquors, this was merely a suggestion;
so where (Haworth v. Hardcastle, 1 Bing, N. C. 182) the
utility in effect was alleged as to all cases, and only proved
a3 to some ones.

In Harmar v. Playne (14 V. 130; 11 Last, 101) a
+patentee incorporated a prior patent of his in the de-
scription of a subsequent one, without indicating that
one part of the machine was on a different footing to
the other. This was allowed, but seems open to ques-
tion, and detter avoided.

(b) DMode of Performance.

Trades were originally taught orally ; indecd, it may be
questioned whether, in modern art, the invention be really
learnt from the speeification, and 1t will hardly be thought
that a patentee could, apart from specifying, keep his
practice a secret.  As it is a substitute for oral teaching,
it may be allowed somewhat of oral laxity, at least if
honest intention appear; but Arkwright, it seems, meant to
say Just enough to satisfy the law, which means, to satisty
its letter and evade its spiit,  Any such inteution, as we
have elsewhere said, only coming n aid of the fact of com-
pliance or noncompliance, and the rule (Neilson’s case, W ebs.
P.C.317, 3215 Turner v. Hinter, 1 T. R. 602) of giving
the best account of the thing to the inventor’s knowledge
advantageously referred to the proficiency he ought to
possess. There can be no doubt, however, that some want
of frankness on this head 1s the likeliest source of those
shortcomings that cripple this part of the instrument.
The best mode must be communicated as to phvsical and
to commercial effect.  In Hood v. Zinmer (1 Holt, 58), an
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ingredient was omitted which heightened the intensity of
chemical action. In Savery v. Price (1 R. & M. 1) a
troublesome mode stated of making an ingredient which
might be bought ready prepared at the first druggist’s
shop. Similar inconveniecnce may arice from wanton
obscurity of language, (Ilvid. Ho. Com. 1829) a patentee
mentioned ¢ the purest chemical white lead;” nothing
under such a name was known in the market; a substance
well suited was familiar by the name of ¢ Kremnitz white,”
In Crompton v. Ibbotson (Webs. P. C.83) a certain material
was sanid to be the bdest, the inventor knowing that it was the
only one available. But even apart from such knowledge,
he ought not to mislead the public by intimating what
would lead to fruitless trial.

The specification must be defined with reference to the
existing state of practice—the ordinary kmowledge of those
into whose hands it would be placed to work from. It
micht not be journcymen; in advanced manufacture it
would be the foreman or pattern maker, a person expected
to possess more or less capacity for taking general instrue-
tions. It must be diluted or reduced to that level. It is
not expeeted to teach a ploughman to make a watch:
( Liardet v. Johnson, Bull. N. I’. 76.) The “public” to
whom the instruction is directed may be a special or com-
parative public, but not mecaning, however, the inventive
public who would, on a hint, be able to curry it out.
What constitutes a “competent ” workman (Neilson .
Harford, Webs. 314), 1s a matter of fact, e. g. whether it is
a matter of common knowledee to find a centre from three
points: (Morgan v. Seaward, \Webs. 174.)  In this case
one of the witnesses had been employed on the calculating
engine; it seems questionakle whether a scientific modeller
be an appropriate eriterion. The reader of the description
must use his ordinary understanding; it is not necessary
to mention a crucible in directing fusion, or to msert 2
part of an apparatus which is always attached ( Crossley v.
Beverly, Webs. 110); 1f such a usual thing were to be lef?
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out, that would be matter for mention. He 18 not to he
called on for more than this; he is not to invent (Z. v.
Arkwright, Davies P. C. 61), or rather, the rule that no
experiment must be required, means no more expermment
than is reasonable. It may be accurate enough to say,
“ expose the plate in the camera from 5 to 30 minutes”
Beard'’s patent, 8 C. B. 164), the time varies with locality
and temperature,—it must be left to observation. And
an crror may be obvious and patent on inspection of the
drawing (Newall v. IWebster, 26 Newton L. J., C. 8.), or
the simple perusal of the written description (Beard v.
Lyerton), where the bare statement, taken literally, in-
volved a contradiction.

It may be sugoested, that a man employing, under the
specification, a substance new to his trade miught be
reasonably required to acquaint himselt with ifs pecn-
liavities, as known in other trades. See a question (Mec-
farlane v. Price, 1 Stark. 199) as to an umbrella maker’s
knowledge of annealing. So the art of photography is
not a special occupation—it is open to all the public,
but some tact in manipulation, some idea of chemieal
properties, were fairly to be presumed mn those persons
who took up the pursnit.  Scveral of the points here
alluded, may occur in the same case: (Derosne v. Fairire,
5 Tyr. 3933 Webs, 158.) Thus, when one of the sub-
stances preseribed was shale, and it was recommended to
remove any sulphur from it; this, as Lord Abinger ex-
plained, raises the sufficiency of the instrument under thiee
points of view, The simplest justification would be, that
any ordinary chemist knew how to separate it.  Or if some
shales in the market, containing no sulphur, did not need
the operation, this would show an available mode.  Or
shale, containing sulphur, might do; though not so well
as without it. The evidence did not support cither con-
struction, and the defect was imcurable.

The kind of detail required is aceording to the ease.
Shape may be imporiant MeNwmara v. Hulse, 1 Car. & M.

L
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478), or 1t may be immaterial (Neilson’s patent); and so
of numerical proportions in chemistry, One good 1illus-
tration of a principle is sufficient, witn more or less
indication of the possible variations, as a description of an
intermittent operation, and a suggestion for doing it by
continuous progressive cylhinders; or, if preferable, several
modifications may be given abreast.

(¢) The Form of Specification.

A formal commencement and conclusion is (by usage)
cencrally adopted 5 beyond this, the style and order depend
much on the the taste of the draughtsman, or exigency of
the subject. Thus, the object of the invention may be
stated ; and sometimes a history of prior or allied cfforts;
also, & preliminary notice of the materials or processes to
be spoken of afterwards. The rain account often states
the apparatus first, and the mode of its operation, followed
lastly by the claim.

It 18 to be “ an instrument in writing ;” and in chemicals
words arc often suthicient. Drawings are always cfficient
in mechanical matters; being, however, appendant to and
in aid of the description (Bloxam v. Elser, 1 C. &P, 558;
McFarlane v. Price, 1 Stark..199 5 Newall v. Webster,
26 Newton Lond. [Jour. €. 8.), they may correct an
crror in the latter, or rather an ambiguity (DBloram v.
Elsec); and are usually referred to in the description by
letters, in the allotting which to the different parts some
ingenuity and necatness may be shown; and it is a pity
that sketches cannot be inserted in the text. The prin-
ciple might advantageously be clucidated by a diagran of
its own, or the characteristic features distinguished from
the details by colour, &e. The action of parts should be
made as prominent as possible; by arrows or other symbols.

For brevity sake (the cost in a mechanical patent being
often considerable), and, indeed, to avoid error, which pro-
bably often (Beard's patent,1 C. B. 165) has occurred through
prolixity, an interpretation clause is judicious. If wrong
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at all, however, an error in such definition causes infiiite
mischief’; and, with or without such general explanation,

one sct of expressicns should be adhered to (elegance of
style being here of the least possible value.) Thus the

interchange of “mode” and “method” leads to objection

(Newall, supra); while in (Neilson’s patent, 8 M. & W,

806), a defcctive expression may be rectified by a reference

to other places in which it occurs.

Abstract expressions, which, by the patent cases, have
acquired a quasi legal sense, method, principle, form, &c.,
should be used circumspectly; and the same may be said
of general words, which, if indefinite, are construed and
limited by the antecedents (Young v. Quincy, 29 Newton
Lond. Jour. 44G); but if a class 13 stated, it is not
narrowed by the insertion of an example: thus, alkalies,
and borax in particular; asserts that all alkalics will
do: (Stevens v. Keating, 2 Ex, 772,)

It 1s well to avoid (as 1n legal documents) the chance of
mispunctuation, or il emphasis.  “ A ncw mode of giving
signals, by clectric currents,” &e., might be read as “a
new mode of giving signals, viz., by clectric currents,” &e.
The word “or,” (see Llliott v. Turner, Webs, 224) has led
to as much mischief, perhaps, as any in the dictionary.

The subject of the grant being supposed to be an
invention, is deseribed in 1ts entivety ; and afterwards the
claims stated as deductions fromn a general fact.  In some
of the clectric telegraph patents, separate points were
cnumerated, and then thewr combinations, and these re-
combined.

It need hardly be stated, that the proviso for specifying
must be complied with as to all the invention which the
title scems to include, or (turning the rule m another
direction) the deseription must she # that all the alleged
invention actually existed (Medlpine v. Mangnall, 3 €. BR.
196), and Croll v. Edge (14 Jur. 553), where the title had
been tampered with in reciting, and 1t was legally doubtful
if the specification belonged to that patent.  The effect of
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the alteration here was to exceed the province of the
patent; Felton'’s (3 C. & P.) specification failed by falling
short of 1t; but in either case the invention is not truly
ascertained.

All improvements, however, should be inserted up to
the period allowed to specify (Jones v. Pearce, Webs. 124);
Crossley v. Beverly, 3 C. & K. 513); and, accordingly, it
i3 usually put off till too late for deliberate revision. An
carlier execution might suggest amcliorations in practice,
and it might be rcasonable to test it by setting a man to
work from it, and at lecast reading it to him, and taking
his remarks.

For further illustration of the whole subject, see &
specification ( Zurner v. Winter, 1 T. R. 602), which, as,
according to Mr. Godson, it exhibits every fault that could
well occur, might serve as a text for a treatise on “ How
draw a bad specification.”



CHAP. V.
AMENDMENT AND LEXTENSION OF PATENTS.

Trnr hardships which may be rectified under sections
1, 2, and 4 of Lord Brougham’s Act, and some amend-
ments of 1it, were previously remediable only by Parha-
mentary interposition. A list of applications to the Legis-
lature will be found in Webster’s Patent Cases (Vol. 1.)

The cquity afforded by this act to the inventor applies
partly to the case of an originally hard bargain, as, where
fourteen years was notoriously too little, but yet all that
could be got; and partly to a bargain turning out a hard
one subscquently. So, again, it corrects some errors
which might have been avoided, and some which no care
on the patentee’s part could have prevented.

We shall notice, the prineciple of operation under this
statute; the practice, which 1s either before the Privy
Council or the Inw ofhicers of the Crown; and, lastly, the
common law amendment, independent of the act.

SECT. 1.—~CONFIRMATION.

This portion of the act (sect. 2) has been but little
brought into operation; the cssential points scem to be
that prior existence s rendered innoxious; if not public and
aeneral, and, if not known to the inventor, it 1s, in fact, a
liberal construction of the novelty of the old law, for, in
the case thus described, the public really get a new
possession, as they got a new world from Columbus,
though obscure navigators had preceded him. The con-
dition of ignorance on the patentee’s part must amount to
improbability that he should have known 1t. e can
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hardly be expccted to deny what he alleged at the time of
obtaining the grant. (Compare the chapter on Inventors,
p. 27.)

The public and general use here intended is probably not
that of the ordinary patent law (p. 22), but actual popular
use—notoricty—as was said in Wells case (1 Webs. 554.)
The provisoes secure the rights of others in practical
possession of the subject (Re Card, 12 Jur. 507), and e
fortiori if under a patent (/7ells.) Total abandonment at
the date of the patent, thercfore, seems the necessary
qualification,  The act cannot (Pow, 5 E. F. Moo. 65)
be used torelieve a patent in one kingdom vitiated by prior
uze in another; nor (Lamenaude, P, C. 1850) to an iudis-
creet publication just before the patent; even, probably, if
such disclosure were by hostility or fraud. It scems
(RRe Stead, 1846, Priv. C.) that the patent must be void ;
there must be no other remedy, as by disclaimer, for in-
stance (JFells); though the word *“ confirm ” scems rather
to point to sccuring what might be unsafe.

ITowever, as the jurisdiction was pointedly said to be
discretionary, the case cited may not be rigidly followed.
Lord Wyntord (Vestrupp’s, 1 Webs, . C. 554) secms to
have misconceived the section or confused it with the dis-
claiming scction. The only successful application seems
(Heurtelonp, 1 Webs. . C. 553) to have been as to a pub-
licat’on merely by a foreign work in the British Museum.

Thz privilege is bestowed on the patentee or his assigns;
it is meant, probably, to accompany and he confined to
the legal rght to the patent.

SECT. 2.——]OXTENSION.

This section (4), though cmployed cffectively and in
numcrous cases, i1s not casily developed to a system of
principles, A gencral view of the whole circumstances 1s
taken (Re Galloway, 1 Wcbhs, I’ C. 7745 Re Jones,
1 Webs, 577), and the only rule explicitly lnid down, is
that there must be a strong case. It opens, in fact, that
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question of an estimate of value which the old statute got
rid of Ly a procrustean term of fourtcen years, and com-
mits to it an administrative tribunal, unchecked and unas-
sisted by other terms than that “ upon hearing and inquiring
of the whole matter,” the committee ¢ may report.” There
was, however, the peculiar circumstance that one of the most
active members of the tribunal has been the noble Lord
who has the credit of its legislative creation as a Patent
Court. Its fiat is an act of favour the committee have more
than once sazid, and therefore liable to be affected, to
some slight extent, by the vchemence of the petition.
The trade or rival patents sometimes appear to oppose, and
this judicialises the proceeding, which is often hard fought ;
but the Court’s jealousy for the public interest pretty
well supplies the place of this, and it has been thought
that the unopposed cases fare worst. Oy degrees a kind
of comparative estimate assists the discretion of the court.
‘““In A. D.’s casec we gave seven years; yours i3 weaker,
take five;” thus, in the propeller cases five or six analogous
patents were all placed on an equal footing.

The subject-matter here differs from that already treated,
in being viewed in respect of quantity of merit, not of
whethier any nerit at all; this is presumed to exist in the
old patent; and if primary validity be wanting, is by no
means supplied: the old privilege 18 ertended; 1t may
be good for anything or good for nothing; and the evi-
dence includes matters of commercial statistics which do
not occur in the ordinary patent trials.

The Satellite Act (7 & 8 Vict. ¢. 69) may be 1n some
degrce an authoritative exponent of the former, when 1t
speaks of the inventor’s expenses not being reimbursed by
the original term, and, again, of ¢‘non-remuneration” for
expense and labour in perfecting the invention. This 1s
so far a wrong principle as it looks towards the prime cost
of the article supplied to the public instead of its market
value. The reported cases dwell sometimes on the inven-
tor's menit, and sometimes on that of the invention.
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As to the first, an Importer has less merit (Svames’,
Webs, P. C. 729) supposing no special sacrifice of per-
sonal exertion; he has only the lower order of merit
exhibited by an assignee. Decuniary investment has the
same merit whether made by the inventor or another, and
falls better under our second head; yet commercial skill or
enterprise, which a new trade gives so much scope for, is
a personal quality (In re Wooderoft, Webs. P. C. 724;
Galloway, 10 Jur. 363; Muntz, Priv. C, 1846 ; Simister,
4 Moo. 164; Webs, 721); but 1t must be judicious enter-
prize; auxiliary to a valuable invention, so that we are
brought again to the merit of the thing. An assignee,
again, 18 liable to be told ‘““you have drawn your lot and
must abide the result;” this has occurred with several joint
stock cases, where each man losing little there is no
arqgumentum ad misericordiam, which has certainly aided
some inventors: (Downton, Webs. 565.) Sympathy with
perseverance against ridicule and prejudice or more substan-
tial hostility strikes, and incendiarism, for instance (Russell,
Webs. . C. 473 ; Roberts, Webs. P. C. 571) secems more
leeitimate, to say nothing of a just amount of legal pugna-
city, the want of which has been noticed (Simister.) The
intellectual merit of the inventor, his skill and ingenuity,
refer less really to his general capacity as a man of science
than in the matter discussed, the particular product of his
skill, to which we proceed, remarking, however, that though
it was said to be recasonable for an assignee to represent
all the merit ( Whitehouse, Webs. 473), especially when, as
in Bodmer (Newt. L. J. No. 210) he has suffered severely
atter dealing liberally with the inventor. Yet the inven-
tor’s concurrence 18 advantageous, and there is usually a
willingness to secure him a slice of the concession by a
fixed sum or annuity: (fardy, 13 Jur. 177 ; IThitehouse,
supra.) A patentee or assignee 18 qualified to apply,
and both together, or several such parties: (7 & 8 Viet.
¢. 89, s. 5.)
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SECT. 2.—MERIT OF THE THING.

The mvention muast be, first, original, or there 1s nothing:
for the public to acquire: 1t must be, sccondly, practically
useful, or it 1s not worth their nequiring ; and, thirdly, the
bargain must have been o hard cne to the patentee, or
he has no claim for an extension,

First.—Originality may be present in any appreciable
amount; a link in the chain will do; a step (Sovames, Webs,
729), 1t nced not be a stride.  But the scientific beauty
of a mathematieal principle for instance, breathed nto a
mecchanic construction ( Fooderoft, 10 Jur. 363); the
harmonious subordination of complete machinery, the
combination of remote ideas, or production of unexpeeted
results, can hardly faill to win a full hearing for the
practical merits, even i it were not admitted as an
clement in the determination. Lord Brougham, indeed,
had no gold scales to weigh merit (Hooderoft, supra); but
he might, therefore, allow the more liberally for it (and
see Clalloway, Webs, 725): such points would certainly
sway a Darlinmentary estimate, for which the Privy
Council is a substitute.

Secondly.—Still public utility mwust predominate, and
will be found so to do (Derosne’s patent, bi. I, Moo, 416);
not being, however, exclustvely measured by a commercial
standard, but by its beneficial tendency in advancing, for
instance, the arts of beauty, and diftfusing refined taste by
the multiplication of copies (Baxter, 13 Jur, 393), in the
preservation of human hife from ratlway accidents (Hardi),
by infrangible axles, or from shipwreck by a hghthouse
(Mitchell, 30 Newton Lond. Jour. C. 8.), the only suc-
cessful solution, it was stated, of the problem of stability
in the sea~sand.  Agmn, the national defences may he con-
cerned, as 1n the inferlority of a serew to a paddle-wheel; the
former being, from its position, as much ont of, as the
other 1s in, har’s way.

Improvements, if consequential on the main invention,
are an arcument i tavonr of a patent (Golloway, Webs,
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725); and so the assistance it may render to collateral
arts; thus (Ferkins, 1845, Priv. C.) an invention of hot-
water pipes for warmning would have been impracticable
but for an invention (fussell's) (also an extended patent), of
drawing iron tubes, of suitable length, though such applica-
tion were nowise contemplated at the date of the latter.

But a more weighty fact is the extent of employment,
the number of copies in circulation, or the continued
practice of the operation, the number of hands occupied
about it (Mright, Webs, 5765 Simistcr, Webs., 721), and
its relative success, Ilas it displaced its predecessors?
Non-use, indeed, might be accounted ; the invention might
have come into the world a hittle before 1ts time, before
the public were ready for it, and while 1t wanted long
cultivation to make it ready for them. An inventor was
asked for evidence (Pinkus, 12 Jur, 233), that it was likely
to be used. How far commercial apathy (Xight) or ill-
lnck ( Patterson, 13 Jur. 593) may affcct this question (in
addition to suggesting non-utility) is doubtful; the in-
ventor may be poor, and the capitalist restive. Induigence
has been ehown (Southworth, Webs. 4865 Hardy, 13 Ju.
177); but it may be noticed that, in most countrics,
disuse, or even delay 1n using, is tatal, ipso facto. The
patentee, at his outset, has something which « he believes
will be of great utility,” but which ean hardly be so it he
cannot, an:d others may not, put it in execution.

A high price obtained for an article is evidence of supe-
riority in public estimation, and litigation is evidence of
valuc in the eyes of the infringers; but, compared with
the same article as previously produced, low price is a
merit, and also low profit, as indicating liberal dealing by
the patentee with the purchasers; and such low profit
may explain the absence of litigation.

We may remark that as the patent (the whole) is
extended, anything positively invalid will first be dis-
claimed, but it 18 jmmaterial that the merit of certain
parts is predominant.

E 2
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Secondly.—The arand point, however, 18 one of figures,
ithe “remuncration” of the act, which measures the term
of the extension, and to which the other matters are pre-
paratory. The evidenee on this point (see the next section)
is carcfully ot up, and minutely (perhaps suspiciously)
examined. The data however are often defeetive ;) inventors
arc often poor hook-keepers, and made no provision fourteen
years before for an extension  On the pomnts to which at-
tention should be directed, we may remark—1. Though
low profit may indicate httle utility, and though “due
remuncration” must he such as 1= due to the ment, yet
larce profits mav indicate the closeness of the monopoly,
and viee versa (Le Erard, Webis, 557 5 Downton, \Webs, 565 ;
Quarrdl, Webs, 740); so that the profit, in proportion,
must he loeked to thus: profit of 1.1,000L (Pattinson, 1847)
and 700000 (Wuntz, P'riv. G, 1846), were argued to he
simall fractions of what the publie gained by the mvention,
2. A salary for manarcement, whether to the mventor or
not, may be deducted or allowed (Mitchell), expecinlly
where subordinate parts of the mvention require inge-
nuity and ~cicnee to carry them out, which 1z, as 1t were,
the completion of the inventing process. 3. Lieruces
facihitate the caleulation, when the holder of the patent
works it, 1t 1= destrable to separate the rovalty, or an as-
sumed rovalty, trom the manutacturer (Galluway, WV ebs,
724 more often, however, 1t 12 taken tocetherin the Jump:
(Muntz, Priv. (. 1846.) 4. Iixportation profit 1s caleu-
lated (Hardy, 13 Jur. 177); thoneh not really due to the
patent protection, as well a~ the collateral advantages of
preference 1 the market, trade, reputation, &e. ((Muntz.)
where the patentee had guaranteed his invention to a
very laree extent.  (Strictly speaking, the guarantee for
usinge cood material will sccure it<own reward : but should
be distinguished from m=uring the experiment.) 5. Plant
and maclinerv, &e. have been probably at first expern-
mental in character, and are proportionateiv depreciated.
6. The cost of experiment - of the procuringe the patent or



(53 )

/

patents (sometimes 5007, with a costly specification), and
the subsequent htigation (M hitchouse, Webs, 473), are
items in the account.  DBesides the proportional profits, the
netual sum 15 Jooked at; 70,000/, under almost any cir-
cumstances, and with any amount of' utility, 1s due remu-
neration, 1f not more than due: (Muntz.)—the commitice
did not grudge that, but they would not help the patentee
to more.  Roberts's patent (Webs, 573), a triumph of
mechanizm, and vigorously pushed into notice, had cleared
27,000/ ; the petition refused. Hardy's patent (13 Jur. 177),
93,0000 had been made 1 the last four vears, after being,
till then, unsuccessfuly it was obhserved, m extending 1t,
that there was no precedent case tor such hberahitv,  The
profit of the term (four years) granted gecms to have been
estimated by the committee at 10,0007, for they secured
35,0000 to the mventor as an cquivalent tor a half=share.
This sugerests the point of the peculiar foree in argument,
of an apparent growth of an invention in heightening 1ts
merit, for an extension while lessening the term granted;
contrasting the =tationary exercize of an nvention whieh,
in fourteen vears, has reached itz full stature, with one,
the extent of which keeps still on the increase: whieh, it
mayv also be presumed, by 1ts longer period off gestation,
involved the Tarcer cost at first, and the less chance of
speedy remunceration: (compare the argument, that the
tine=t books, thoze most 1n advance of the aze, are hiable,
by a fixed terma of copyright, to obtain least advantagze.)
A patent should give a man a share, by time, of his own
dizcovery, but the share ought not to be taken out of the
period when 1t 15 unproductive; and this very period very
commonly covers a good half of the ordinary term.  The
same tact, however, justifies the chariness of the extension;;
from three to s1x yearsave given, but then thev are vears of
harvest.  The tourteen yvaos extension (7 & 8 Viet, ¢. 69),
1~ unu=ual; one recorded case waster steam encwe (Farlof
Dundonald, not reported)y: -« other for a pecubiar lizht-
house (Mitehell, Priv. €. 18 'tT), :ld:illlt'il for .‘*IH‘{'E:II Cinels
ceneies) and unhkels frequently to bhe pat m exesution,
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The exiension s subject to occasional ercumbrance
provisions, as alveady mentioned, for the mventor from an
assionee; conditions as to the prices to the public (Hardy);
eratuitons licenee to the Royal Navy, 'The mjustice of
this last was argued, but movain: (Sudth's patent, Rep. Pat.
Inv.,, No. 681.) Conditions are laid down as to heences
(Nowtlacortl), and might be apparently (Baxter, 13 Jun,
393) in favour of upprentices; the former having embar] od
capital; the Iatter may be zaid to have embarked skill,

SECT. 30— DISCLAIMER Ol ALTERATION.

This scetion (1) applies to partial defects 1 the detuls
of the mvention, or in the instrument connected with 1t
and which previously, ift essential, were fatal violations of
the entirety of the contvact, I partwere invalidated, all per-
1shed: the fictitious unity ot the invention already alluded
to, bound, Iike Mezentiug, the dead to the hiving.  “The
subject meludes the question of=—what may be corrected,
who may correet, and the vesult of (intended) correction.

(H) ;\'H!:ijf'(.‘f-ﬂfuﬁf'r.

[Tere acamn the act, with all 1ts verbiace, oives the
scunficst informatien: awd 1t can only be uroed, that the
cencrality of expresston indicates that a broad equitable
power was conferred to relieve acetdent and hardship.

A few leeal deeistons have oceurred by the judees: the
rest rests 1n the practice (not publizshed) of the Crown
law oflicers. The act, allowine diselaimer or alteration of
anyv part off the title or s~pecification, restricts the power
ouly toit= not extending the right s vou may repar or pull
down, but not add another story.  liven this repair night
be pushed toan abusive extent: the crror intended 1s that
of a man meaning to be accurate, and taking far pains to
succced therein ; otherwise he might defer the vital parts
of hi= =pecification for yvears, or, msert on speculation a
dozen mventions, and afterwards throw the cleven blanks
overbon o Arvdibine dependent, any  variation, may
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properly be disclaimed, as an &e., or ““other substances ;7
it being found subsequently that no other one will do. So
a diselaimer in substance might probably be made, by an
alteration of the word for one narrowed and defined.
¢« Coke” for “fuel” would be a disclaimer of wood, coal,
Xe.  But a verbal disclaimer may be illegal, by extending
in reality ; thus, omitting ‘“stone” from * stone coal,” you
widen the claim. A common usge of disclaimer 13 to a
patent tor a certain process, ““and the apparatus, &e.,
therein emplﬂ) cd;” the latter being discarded, the main
principle remains.

In the deseriptive part of the specification, mere crrors

may be rectified, verbal ambiguities cleared up, and
omissions of detail vectified; thus, in (Edwards’s patent,
wep. Pat., No. 680) a mode of pulping petatoes had not
mentioned the peeling them: o matter, indeed, which was
almost nuplied.  The scope of the word ¢ alteration” has
been a good deal canvassed @ diselaimer or alteration
should mean, that 1t was something other than a leaving
out, espeelally as 1t occurred 1 one part of the section,
o osueh dizelaimer, or such alteration.,™ It has Dbeen
suggested that the word ““alteration™ nnght be the joining
the ends made by taking out a diselaimer, and so regu-
lating the sentence: and acain, 1t mieht mean, amend
your letters patent, and make the speeification accord;
dizelnim part of the first, and alter the second.  Notwith-
standing o vemark m (Luwhery vo Burr, 2 Carpi, P. Cl),
and 2 reported refusal of Sir I', Thesicer, A.-Gr,, to allow
an alteration ( Dynner's patent, sce 9 Q. B. 529), it scems
understood that amchoration ot the deseription does not
extend the richt; but this would be qualified when the
claim 1s diffused through the deseription,

A\ frequent and probably legitimate use of the privilege
is, wl the period of specifying, to disclanm part of the title
which 1s then already found 1nexpedient to retain,  The
ainendnient of the provizional specification has hardly come
into operation; 1t would probably take place, togcther
with and on similar prineiples to that eiven by statute.
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As to form, it may vary with the convenience of the
case,  The specification may be re-written, underlining
the omissions anid alterations, or these separately stated,
referring to the parts where they occur; with, if necessary,
n copy of the instrument, as 1t is left by the amendments,
The title of 3ills patent { Repert. Pat, Inv., No. 685) was,
inter alia, for. instruments for marking and writing, ex-
pression referring to scals and to pens.  The former were
omitted from the specification, leaving the title unaltered ;
and 1t was held that the pens ight do duty as marking
instruments, in default of the seals, which had, at the time
of patenting, led to the use of that word. It was also
suggested, that a repudiation of anything by the speei-
fication, would be diselaimer of anything in the title 5 this,
however, must suppose the exceution of the mstrument
as a disclaimer. The act requires a stateinent ot the reason
for a diselaimer, but not (probably omitting it by negleet)
as to the alteration, It is not necessarv (Rubery v. Barrs,
2 Carpm. P. C), but sate and usual to nsert it, and 1t may
he as vague as a recital, or as a preamble to an act. A
sccond disclaimer, viz,, of another part, is obviously within
the principle of the act, and occurred i Bubery's patent,
but guwre whether a disclaimer could be re-disclaimed:
would not the discelaimed portion have become mmmediately
public property; and would not the sccond diselaimer
offend, by extending the right of the relatively original
patent, in which the first disclaimer, for nrrioses of title,
i meorporated 7 As, moreover, a disclanuer once entered
15 not likely to be removed (#nfra), it need hardly be
retnarked that any alteration requires both mature con-
sideration as to the facts which eive rse to 1t, and
vigilance as to its effects on the original documents.

() The Darty disclaiming.

Any person who obtains a patent ‘“as grantee, assionce,
or otherwise,” 1s the party to diselaim : meaning (Russell
v. Ledsam, 1 Ilo. Lords (as, 687, reversing Spilsbury v.
Clough, 2 Q. B. -166) any owner, whether patentee or not.
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The act 7 & 8 Viet. gives the right to an assignee, or to
assignces of the whole—or to the assignee or assignees of
part, with the patentee; itending evidently the concur-
rence of the proprietary of the patent, if more than one
person.  But quere, whether the patentee, after assign-
ment, be entitled; observing that the 7 & 8 Viet. 1s only
permissive, not repealing anything.

Any one prejudicially affected (a licence, for instance)
may opposc; and parties who have infringed may cbtain
conditions of safety (Morgan’s patent, YWebs, 1865 Rubery’s
patent, 2 Carpm. . C.), at all events, as to the past.  In
another case, acquicscence for three years vas held to
destroy the right of diselaimer, on the supposed entry of
the irade mto the use of the patent.  More usually, how-
ever, the law othicer allows the alteration, which 18 at the
risk of the party, while there is, on the other hand, no
appeal from his refusal,

(¢ Lffeet of Disclaimer.

The instrument 1s o be valid and effectual in “ favour”
of the parties entitled (7 &8 Vict.); but the word “favour”
13 probably unmeaning, 1t presumes that the parties care
for their own interest; not that the mstrument would not,
in the other case, operate against thein.

A diselaimer extending the right, or aiming at some-
thing impracticable, would snnply be null, unless it should
ereate a new defect; or except in so far as 1t peints vut a
flaw, or supposed flaw, and leaves :t wnrecnfied.

As to normal and duly executed disclaimers, a question
has arisen as to the period to which its operation refers.
The act (5 & 6 Will. 4, s, 83), makes it part of the original
patent—except as to peunding actions—except as to scire
Sfacias. In Perry v. Skinner (2 M. & W. 471), it was said
that the act should read, ““be deemed and taken from therce-
Sorti” (query, “thenceforth” without the from) so that
the patent remains invalid against previous acts of trespass
(of course, as to what was undisclaimed, it could hardly
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answer touse a right of action on ithe dropped part,) on thie
ground that you must not make a wrong by relation of
what waa then legally, it not morally, richt. Lhis doctrine
has been, however, very deliberately overruled (. v. AL,
1 Pract. Rep. C. P, 695); 1t probably relies on the arcu-
ment that if pending actions, a fortiori pending causes of
action are excluded; and the reply s, such parties have
facilities for opposition, and, morcover, that with regard to
pending actions, there arce costs to be thousht of.  Both
arguments scem questionable, The infringers micht know
nothing at all of the patent, and then the getting notice
of an intended diselaimer is a chanee, though, i proceed-
ings were pemdimg, it would be msisted on by the law
ofticer. And, as to costs, why should not such opposition at
the Attorney-General’s secure them. It 1s =aid that the
opposition before the Attorney-General 1s expressly for
such infringers, but there are other parties who might be
contemplated by the aet, licencees, equuitable owners, &e.
Desides, a party might be allowed toabstain from opposing
the dizelitner, and rely on defeating its efteets. The in-
sertion of *“thenceforth™ 1s saad (K. v. 2l) to make the
proviso as to pending suits insensible. But does not
Derry v Shinaer mean that ¢ thencetorth™ was the meaning
of the provisos that the act may be o read il vou iike to
leave the proviso out. Some @ relation 13 nceessary to
make cood the patent; the mam exeeption provides (on the
nriniciples of jurispradence) for past wrongs: and, surely,
tor all wrongs, sucd or unsued; and then comes the sub-
exception of the seire facias, which 1s o matter of title, not
of remedy,  dee alko Stocker and Warner (1 C, I 148),
which relies on the distinetion between matters of title, and
the rest,  (Theve 1s, 1t may be remarked, a difheulty
(. v. 31l about costs in sedre facias—the proceed: s
well lounded—it beecomes defective on the diselaimer-

the party who undertook to act as public prosceut

lable to co=ts.  Ilis bond, however, o5 to defendant’s
costs, would hardly be put 1 sut, and he might make
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what baveain he conld at oppesing the allowance ot the
dizelaimer.)

A diselanmer, to be evidenee m a pendmg seire fuctas,
need not be specially pleaded (2. v AL 5 1t 1 not part
of the reeord, but of the fact, being incorporated with the
specification.

wier. S.—Proceovune 1Ny I’'nivy CouxciL.

Proceedings tor extension and confirmation take place
before the Judicial Committee of the Privy Couneil,
beine conduct  according  to  their general practice,
exvept as to the speciad statutes and the rules 1ssued
thereupon: and see sonie remarks 1 the first case betore
them:  (JIlS patent, NV ebs, 554.)

[n cxteusions, the first point for attention 1s the period
for application. It will be observed by the rules that the
times of sittings are very limited, and there i1s an appli-
cation required previous to the hearing, which 1s subject
alzo to nterrnptiens and postponements.  An application
six months before expiry (2 & 3 Viet, e. 67) sccures the
petitioner {from unavoidable delay. A later apphication
micht perhaps be indulged and expedited (but sce fie
Fawllner, Newton Liond. Jour, No.o 212): but as vou
anticipate by more than six monihs, vou lese the evalence
which we have =aid 13 s0 materialy of the last part of’ the
patent history.  One case at cighteen moenths previouns
(Muckintosh, Webs, 739), was refused expresslv on that
cround.

Notieces are preseribed m extensions hy the statutes in
confirmations (i nearly 1dentical terms) by the rules, and
there 18 Iittle to add to them. It 1s doubtiul if liceneres
he entitled to notice, 1n one case (Ffewrteleip, Webs,
203.)  Notice (hy post) was ordered to a rival on the
continent,  Where the patentee had no Enelish residence
or place of business (Derosney, 4 1 IY. Moo, 416), notice
wis sabstituted at plrees of the licencee’s husiness, In
confirmation, prior wiringers should have notice.  No
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special notice is required to the Adwmiralty (Smith's
patent, Rep. Pat. Inv., No. 684) or Government who may
have used the invention.

The petition (see precedent; which contains an outling
of the ecasec, and which may pray for fourtcen years,
though any less term be granted), with copies of the
notices and advertisements, are left at the Privy Council
Ofhce, a reference being obtained, of a day to apply to
the committee. This application 1s by counsel as to
notice of it (sce rules), and caveats may be entered up
to and on the day of application.  Nothing has hitherto
turncd on the 1ntice of objections.

The petitioner 1s heard first; he and each opposing
interest may appear by two counsel or in their own
person (Lurl of Dundonald, not reported, who was also
examined); in an opposed case (L%nkus, 12 Jur. 233) the
inconvenicnce of the want of counscel was felt: (see also
DBaater as to opposition In person.) To what extent
private parties can urge general objections to the patent
is doubtful, whether they may urge mjury to a particular
trade they would hardly get costs, as (Downfon, Webs,
567), the Attorncy-General (or his proxy) watches on
behalf of the general public, and also of the Government;
thus, 1n one of the propeller cases, the committee thought
the assent of the solicitor for the Admiralty immaterial.
The law officer having spoken at the close of the opposi-
tion, the petitioner replies, parties withdraw, and, on
being called in again, unless any special terms require to
be first settled (Zlardy, 13 Jur, 177), or a postponement
to obtain better evidence, an Indulgence reluctantly
allowed (Lerkins, not reported), judgment 1s pronounced
at more or less length, and with or without the grounds of
deeision, accompanied by panegyrie or condolence.

The scientific puits of the evidence resembles that
of patent action, specific minute accounts are desired
(Baxter, 13 Jur. 593; Quarridl, Webs, . C. 740;
Swainson, Webs, Po €. 3393, and the balances of cach
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year ( Roberts, Webs, P, C. 573); besides a balance sheet,
the waste book and original memoranda are inquired for:
the bookkeeeper of the latter being called, and the
accountant employed to draw up the former, and the
latter witness asked if he considered the wastebook, &e.,
genuine.  The patentee is sometimes examined (even
before the new Kvidence Act) (Whylock, Priv. C. 1846 ;
Mitchell, Priv. C. 1847.) He must also, in confirmation,
prove his jgnorance as required by the act.  Quere, as to
thispoint, when the patentee 1s dead: (see Wells, Webs. 554.)

As to the matters for cvidence, due proof is required of
the notices and advertisements, and legal proof of the title
of the petitioner: (Galloway, Webs., 725.) Shght evi-
dence suffices of the validity of the patent. If clearly
void it would be rejeeted (Kay, 3 Moo, P. C. C. 24): if
dubious or contested a wrong decision against the petition
would be irreparable.  The novelty and inventorship, and
the specifieation which is produced, the nature and value
of the invention are followed by the financial points, or, in
n casc of confirmation, by whatever may be alleged in
petition.

Costs are taxed by the clerk of the council, being gi /¢,
sometimes to a petitioner (Downton, Derosne) and agamst
him, though the Attorney-(zeneral is present for the public
(Downton) to encourage the pubhe to oppose; so, where
a petition was dropped (Mucinivsh) costs were given to an
opponent. Ividence is not reccived (7Vells) after the
conclusion of a case.

The committee’s report (that is, if any be granted) goes
at the first opportunity to the general Privy Couneil,
whose report 13 delivered to the petitioner.  He is then to
complete the patent 1n the usual manner, the Privy
Council executing the function of the law officer at the
original patent.

The extending letters patent arc a new instrument ; and
a confirmation seems to be so in practice, thongh the
terms of the act are to confinin or grant new letters patent.
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Whatever be the date of sealing, the right conferred in ex-
tension ends within fourteen years from the expiry of the
original; but any period hetween that and the new patent is
included : (Ledsam v. Russell, 1 I1o. Liords Cas. 687.) The
instrument varies little from the old form, unless a pay-
ment 18 sceurced to an inventor, when provisees and recitals
to such effeet are introduced: (Russell, Ilardy.) In the
fo.mer case a deed also was executed, making a threefold
sccurity.

SECT. 5.~—DPROCEEDING IN DISCLAIMING.

The forms are presceribed by the original act, and not
altered by the subscquent ones: (see Appendix.) Caveats
may be entered up tidl the time of the report.  The peti-
tion, deelaration, and speeification 2o to the law ofhicer, as
in the application for a patent. It cither law ofticer have
been concerned in proccedings on the patent, he refers it
to the other; if both are so situated, 1t 1s reterred by
them elsewhere: (see rule and precedents, for the adver-
tiscments and as to power of opposition.) Notice 15 given
of the hearing to oppuuents (by post), and such notice
proved, 1f requisite, at the hearmng, which may be by
counsel, agent, &e., and the parties conironted.

Lecave being granted, the mstrument has to be placed
on recorl in connexion with those affected by it, viz., the
patent and specification; and this proceedimg, 1t scems,
may be, if there be any motive, indefinitely delayed.  The
practice 1s to prepare (Ldward § Da Costa, Rep. Pat., No.
680), the disclaimer in duplicate. 1. A copy on paper for
the proceeding, before the law ofticer, and which reccives
from him a certificate of a fiat. 2. Tlis granted, a parch-
ment duplicate 1s made to receive the fiet.  Both bemng
siened, and the latter acknowledged by the patentee, the
former 1s entered and filed with the patent, the latter
enrolled (as with the specification) in the kKnrolment-oflice
(stat. 12 & 13 Viet. ¢. 109, 5. 15), due marginal reference
beine made to the original documents.

oy
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SECT. 0.—GENERAL POWER OF AMINDMENT.

The amendment at common law includes two kinds of
operation:—1. When an original authority 1s copied in-
correctly, the crror may be rectified (by leave of the
officer in charge) at any period afterwards: (Hedmund, and
other eases, 5 Russ. 445 Webs, G£1,)

9. But defective execution of the instrument itselt
presents more difficulty,  Iiqual authority is requisite to
that origmally employed. Thus, for a defect altered n
lctters patent, the Great Scal is applied (a cold seal) In
fact, it 13 a new letters patent, the bill or warrant being
first obtained out ot Chancery, and all the previous stages
rectified s (Nickels, Webs. 656, and the cases cited there.)
It was an expensive proceeding to reetify a trivial mistake
(the word recovering tor covering) and mno retrospective
cffeet was permtted as to infringement, though the error
was clerteal, and not aftecting the moral mentz. Morcover,
the validity of the altered patent 1s doubtful, for (stat. 18
Hen. 6, ¢. 1) 1t could not be dated before the receipt of
the altered hill, when the mvention was no longer a new
invention.

The disclaimer would be corrected, probably, by the
Master of the Rolls under the law officer’s fiat.

The Master of the Rolls has altered crrors in the spe-
cification, when obviously clerieal (Sharp, and cases cited
there, Webs, 641): wire, for fire; increase, for inverse,
&e.: relving on an mdorsement, as evidence in the event
of a question ansing.  Mr. Tlindmarsh, on general prin-
ciples, objeets to the power so assumed,

Considering the liberal construction applied to patent
doctiments, 1t would often be needless to alter an obvious
mistake; and the statutory provisions above noticed
render the means of the present section less exclusively
available.



CHAP. VL.
THE RIGITT AND ITS ENJOYMENT.

Tii1s, it may be observed, is exercised over the speeial
article only on the oceasion of so applying the invention
and 1roressing its character om it, and subject to its
coriro. uny richt: in the material substancc continue.
The vrentor cendd now prevent the parts of his ma-
chineiy from soiznre by his creditors, he could only
prevent their ewniovyment in a particular way.

An mportation of an article, even from a sister king-
dom, under a patent there, infringes on the right; but
practically, this requires the invention to be recognisable
i the result; some article, not a particular mode of pre-
paring, which 13 protected. And an importation for
private use cannot be taken cogmizance of (Oxford
University v. Richards, 6 V. 689) cven though afterwards
sold along with such party’s general effects.  So of a use
for private amusement, or science: (Jones v. Pearce,
Webs, 125.)

It 1s mmportant to notice, that there are dependent
patents, where a sub-improvement, though exclusive, is
subject to the control of the right to the main stem
(Lox parte fox, 1 V. B. 67; Crane v. Price, \Webs. 412),
the superior patent cannct violate them, though it is only
availlable by 1its leave. It is obviously, however, worth
while for the original to come to terms with a sub-
ivention which developes and improves it.

The right 13 incorporeal. Lord Eldon (£r parte
Granger, Livans Stat. Bank. p. 67) doubted whether the
transfer of the letters patent were decisive of the rigl.s,
when the assignor ceased to practice the art; but this
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would be accounted more easily, by supposing an implied
licence. It has been said, in reference to sub-grants, that
there can be no estates, no sub-infeudation of a patent
(Sweet’s Jarman’s Conveyancing, vol. 7) 3 but quere, as to
the sense i which a patent is personalty. Real property,
which was that common territory regulated by the State,
has come to mean property subject to a particular kind of
descent.  In the latter sense, patents are without it, by
the express terms of this grant,  Dut they are analogous
to it, as being a portion of the - ublic domain of invention;
of that which naturally 1s open to the world to discover,
and the mstrament itzelt was long employed for grants of
lanud, or territoriad privilege.

A patent 1s clearly an assignable thing: transferable
voluntarily, orby act of law ( Duveryier v. Fellow, 10 D, & C.,
829 Jless v. Stevenson, 3 B. & P, 5655 Bloxam v. Llisce,
6 B. & C. 169), and 1s disposed of by sale, for an annuty, or
by mortgage. It it become the property of several persons,
it 1s connon to pnt it m trust, thus facilitating arrange-
nients for sharing the profits, or excreising portions of the
vicht, and without constituting a partnership.  Primarily,
cach owner might use every part to an unlimited extent,
hoth in person and by his licencees; but the patent may be
severed 1n reference to use locally or for particular dis-
tricts : the partics covenanting to keep within those limits,
and to share in proceedings agamst infringers for disclaim-
ing, obtaining confirmation, or extension, according to their
respective interests; all such functions in the other case
heing exercised, and more commodiously, by the trustee,
The mere joint cnjoyment of the privilege would not
amount to a partnership; and in a recert case the mventor
managed the patent business, receiving a salary “ equal to”
a share of the profit, with a declaration ot non-partnership:
e was held not a partner.

The proviso against a transfer to more than twelve persons
(arising out of the Bubble Act, and limited formerly to
five persons) is evaded by a licence, however ample

I
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(Drotherve v. May, 5 M. & W. 675), which retains a

nominal richt of revocation, Such a lhieence, however,
(Jarman's (1:11\(*\..1111-111”, by Sweet, volo 7) 13 sugaeted

o

to be virtually o trast, which is expressly named and
meluded o the proviso. A mortgare also cscapes it
(Mecdlpine v Mangnally 15 1. J. 2950 C0 P, and an
a-~icnment for creditors (Blovam vo Llscey supra), who
probably (ke the exeeutors mentioned i the proviso)
only ropresent the patentee. When a company work «
patent, they usually apply for an aet of Parliament, wlaely
1 H']lllllll nll[i{):-:('t]. \m {form elleets a cony vwnc S R
decelaration of tran-ier on a fufure event }lm.lml Oh 1t
accurvence: (Carfwright vo Sttt 2 Bo & L4300 DPer-
~onalty earries no warrant, which 1= < en n copy-
richts (Cobirn ve ————=, 1831), whenee, and for
¢ teppely the reeitals and covenants wually cmploved :
(~¢¢ ;\]1!1{‘*!1{“.\‘.;

1nacaseol i’r-wu] in the sale of a II'II{'HT lw m;'w“‘m'utinrr
1= vl Afieks, 2 Y, & Coll s 2), the point
Avo-o | tlll' VILTOUS OW N ers 1;:11‘“1*11}:1;0{1 i the ctleet
not bea arties to the deception,

A tew remarks may be appended, on the mode of
cxcrcisine the mvention,  Should thes be mueh modified
e practice, and parts are lound un-erviecable,  these
mav be disekumed: but 1t there he material addition
or alteratton, the expeaieney of patenting the miproves
nient =t be constdered.  Aloatlis prrte nl (10 AT
65 1) was tor addine o compoind sub=itanee to iron 1n
a melted stater a0 benelicrd cnecr Loenlicds but some
practical inconvenicace mothe maede of workine  this
ol made it bavely worth puesuingss Sowe vears after,
1itowas fonnd that uame the clewents of the compound
'l I*. L‘It‘*l Hk “m'Hl A l't"‘*lllf \\"I'lulll SININEIG ot tliv t]{. II.‘.JI‘EI:-‘ Of

the olid n..m ot whitelr it wa~ does codiv bt a modiiieation
there was strone evidencee, i facty tiat the elements Gl
cembine of themselves before they ceted o the wron, 13 4

e peatentee had nec providod for sucle a variaoon, oo
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could the public mfer 1t as self-evident, @ priori. The
new plan was not patented, but left to the protection of
the old patent, and lost; 1t 1s obvious that a new patent
would havea longer termot enjoyment it the sub-mmvention
were referred to: on the old plan, part of the fourteen years
had run out. The case will be distingui=hed trom improve-
ments of detail, which more usunally oceur, keeping within
e patent, aud subject to at, whether themselves patented
ol 1ol

A note-hook of anyv =cientific matters conneeted with the
patend, meluding the history of the dizcovery, the opinion
ot contemporaries, &c., micht be servieeable with o view
to evidence for mfrmgeement or proloncation: and memo-
randums mieht be added of patents likkelv to prove hostile.

The mventor 1= more fiequently neither wealthy nor a
man ot busine-z, and wealth and enterprize are almost
alwavs needed, to such an extent somectimes as to amount
to a risk better suited to a body of sharveholders than an
medividuale This plan 1z somewhat hampered by the
proviso presiously alluded to, and an impression exist= thut
@ company 15 ot so tavourably dealt with by the Privy
Council i extension cases az a single assience,

Conthiet. between patentees are often ditlieult and pro-
tracted s the 1esult 13 thoucht to depend on the antount of
ewal abnlity pressed into the service, and the ovster ~umile
has otten been realized in such cases, The five or six pro-
peller patentees, after much htivation, effeeted an amicable
coalescence, and avordod a =imitlar fate.  No, again, exorbi-
tint rovalties, or patent profits, would (1if; indeced, they have
any existence ont ot the bramns of patent law oppone:ts)
be impelitie, not only 1 reducing =ale, but in encouraging
cvaston and Litieation, and rival expedients i ivention,
hat fietitions imventions are patented to make a profit of
liri:_:ﬂlinn, or @ black 11:1'11, l;_}.' the threat of it (sccC Fovad,
Hoo of Come, of M, Ricardo, 1351, 1= not casy to helieve,
A patentee has no move faedlity for attacking a defective
patent than any other member of the public; and as to

) S
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oppression of the trade gencrally, the patentee’s game is
an uphill one; he has to make and maintain a right, and,
usually, against a superior force of capital.

The compulsory supply of the Govermment, on their
terms, scems untairy but only one case (Er parte Pering,
4 A. & 15 949) kas occurred under the proviso; which, it
scems, does not apply to a wse by the dockyards them-
selves; this would, therefore, be an infringement (Halker
v. Congreve, Carpm, Rep. L. 356); but the Governiment in
that case, orif a use by their vwn contractors were stopped,
could resort to the proviso.  Seme conversation occurred
in a Privy Couneil eaze as to serew propellers, but there
asum was pad to the inventor, which he allowed to be
adequate,

Licenses,

This 1s an advantageous mode of remuneration to an in-
ventor, who benefits i proportion to the development of
the manufacture, without neurrine the attendant risks.
The term 1= vsually co-extensive with the patent s a few
days are someties reserved at the end, when it 1s appre-
hended that it may amount to an assienment. The
application of the art to different purposes may he granted
to ditterent persons: but a more u=ual divizion 1= to lieeneo
(exclusively) for loeal districts,  The distinetion as to
excluziveness 1 material; without 1t, the heence only re-
moves o prolibition; but withit confersa richt. The latter
may, m most eases, be properly made transterable, or have
a power to sublicence to the extent of the distriet, &e.
The consideration may be a definite sum or suns, subjeet
to the suceess of the practice. A\ quarterly rent 1s common
where the patent 1s for a process or machinery, or for
certain parts of machinery, as for each loom or each spindle.
When the produet is the patent, 1t may be computed per
set, or per pound, &e., or by a per centage on the gross pro-
ceeds, to excelude the ereationof partnership. A mintmum is
often fixed, and, on the other hand, the payments reduced
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qs the mnount produced increases.  Thisis a more cfticient
mote of scearing the cultivation of the patent than stipula-
tion for diligent attention, or to embark a certain amount
of capital, or employ so many hands, &e.  As to all such
peintz, however, and the provision (sce Precedent) for
mutual communication of improvements, and not taking
up rival inventions, 1t must be vecollected that the landlord
and tenant ave, to a great degree, In the same boat, The
licencee cannot force the sale beyond a certain point ; and
to that point 1t 12 s interest to force 1it.  Covenants ave
added for accounts of the above produce, and mspection of
premises, and for marking all articles; this may be not
only to check the sales, but sometimes to keep the
patentee’s name on the artiele.  Title is not implied; if
required, 1t must be provided for, as, where a preminm 13
patld down, or a cupital embacked; arrangements being
waele 1 such cases as to costs of prosecuting infringers,
( ovenants for pavment are essential; and for annulhnge
th  teence on a certain extent of arrear s and as to cove-
nant- of assienees or sub-licencees, 1f such be contemplated.

COn the other hand, the erantor should covenant not to
n~c the vention himsclf; or grant licence to others, ov
onlv =0 far as may be stipulated; and it 1s usually
arrancced, that on the grant ot any hieenee at lower terms,
the rent of the one In question shall sk to the same
evel.

A= arrangements are sometimes made while the success
1~ evidently doubttul, the licence may be made voidable
on the fanlure of & certain re=ult, or 1t may take the shape
of an agreement tor a licence on the accomplishment of 1t ;
anel from similar motives, the rovalty or rents are often
rentted for the first twelve months, &e.

A hieence, though usually, 1s not necessarily under seal,
although mattention to what 1= said in the letters patent
nicht be a contempt of the Great Seal ( Chanter v, Dewhaerst,
12 MW, 823); and 1t sealed, 1z not necessarily a deed,
or requures a stamp: (Chanter v. Johnson, 14 M. & W, 108.)
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The term licence 1s incorrect; 1t ig really a grant (Jood
v. Ledbitier, 9 Jur. 187) 5 this, perhaps, applics more pro-
perly to the exclusive hicence, which defines a certain
thing. The patent itself, originally, was rather a licence
than a grant; a right to do rather than to have. The
licence 18 closely analogous to a lease ( Harwick v. ooper,
3 M. & G 60), and the construction of 1t to that of con-
tracts 1 oencial ( Chanter vo Dewhearst, 12 M. & W, 823) as
to acquicsecuce, &c.  Past payments are gone and irre-
coverable, thoueh the patent prove invalid (Zoylor v.
Hare, 1 1. & P, 260); they may be repudiated for the
tuturc: (Lrdding v, Frank, 1 Mac. & (. 565 Nedlson v,
Fothergdl, Wcebs, P, C. 2875 Hayne v. Mattley, 3 'I'. R,
438.) It a deed estops the demial of vahdity, a seire fucias
must be resorted to to annihilate the patent.  In Cutler v.
Dower (12 Jur. 721), a licence was {followed by an assign-
ment to the same party ; on the fallure of the latter the
fornicr revived.



CIIAD. VIL
REMEDIES GENERALLY.

o LARGE proportion of patent cases are  Judicial acquisi-
iion, or at least recounition, of title: they are really
brouchit to try a right,  The judee or jJury in such cuses
really  grant the letters patent, which arve, in the first
instance, provisional, 1t baig not worth while to contest
at the arant a claiim 1o what way never be worth con-
tendding for. - The cost of Ligation 15 usually part of the
caze made for extension, not only to the vigilance
defence of the nght, but as substantial evidencee ihat the
subject was valuable, and the title actually tested.
The question of mfringement 13 usually but a pretext for
a-snulting the right, or, at least, derives ats difhiculty from
the idefinite Iimits of the property trespassed on: and, as
one trial, m a great degree, seitles this uestion for all, the
bias subsequently rans stronely i favour ot a patentee, who,
mdeed, needs this favourable presumption, havine, single-
handed, to hold at bay the publie, or, at least, the trade,
leazued more or less openly against him, or harassing him
by idependent skirmishes.  Thousands are sometines thus
spent, but only, of course, when weak points exist, not
properly fortificd and provided for at the period of the
crant,  floward's  patent, o very lucrative one,  for
mstance, never even reached M= Priuse It 15 =eldom,
however, that the patentee can entirely carry out the vule
ol not bringi;lg hiz title deeds into court. A verdiet
ngainst the patentee 1= no prosf” of mvaludity, even partial,
<03 to require disclaiming, &e.; but 1t atfects the nght
to damages, which, until atter oune favourable trial, are
-cldom insisted on.  The statutes expressly recognise this
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distinetion, and give larger costs on a second verdict, as
hereafter detailed. Much of the cost in patent caszes, as that
of experiments, models, and scientific tvidence, which 13
not allowed 1In taxation (Severn v. Olive, 3 B. & B, 72),
and which 1n difficult eases 15 considerable; and the act
(5 & 6 willl 4) has failed to abbreviate the pleadings or
arenments, it being still worth while to try everything
that endangers the patent right. In 1829, 600L was
namned (Jivide (Jo. Com.) as an average cxpense of trial
to one party, without reference to procedure in equity
and those after the verdict, It is, therefore, no wonder
that the Privy Couneil (In re Muntz) should have con-
oratulated a patentee on having ot damages and costs
cnouneh out of a sevies of law procecdings to nearly cover
iz expenses. Aetual compensation 18 got usually, 1f at
all, tn Chaneery s in two cases 1t was assessed by juries,
al o mund suny, vize, 2004 (Lewds § Blarling, Webs, P, C.
493), ana 5004 (Moerris v. Dranson, Bull, N, 2. 76); asto
the difticulty of more accurately cstimating 1t, see the
seetion on loquity.

Three kinds of procedure require notice.  The common
action (no case has yet gone to a County Court), which
docs really involve the stability of the patent: the peculiar
action of seire fucies explicitly divected to that end: and
cquity, which acty solely and entirely as an auxiliary
cither to obtain evidenee and mformation as to the points
in dispute, particularly to take account of the value of the
ifrineed portion, or sonetimes to prevent its commistion.

IFor the formal details of the scire fucias, which has re-
cently been amended by statute, sce the treatises devoted
to it, ol which those by Foster and Abbott are the latest.
"The substantial nature ofy and mode of treating, the ques-
tions arizing will be sufhiciently scen in the chapter on the
ordinary action.  As aiming at nothing short of the
destruction of’ the property, it seems an mvidious and ur-
favoured proceeding; but it involves the right of opentng
and reply, and, till lately, no patent had survived it.
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There arc now, however, certain means of amendment
even during a pending seire fucias (sce the section on
Disclaimer.) Some of the peculiarity of the procedure
(which is not known in Scoteh law) arises from the Crown
being nominally the prosecutor—a mistake, or rather,
deception in making the grant being the ground for setting
it aside. The plantiff being n place of the Crown
recelves no costs (which are heavy), nor should by rights
pay any for the same supposed reason. An arrangement
is made, however, for costs to a patentee who passes the
ordecal, to prevent his opponent from harassing hin on
slichit erounds. 1t 13, therefore, often preferred to act on
the negative, and defend against a void patent.

The legay and cquitable jurisdictions are net always
harmonious, and the confhict between the two legal pro-
cesses nentioned 1s still more inconvenient, a single ques-
tion being thus mooted at once 1 three different courts,
to =ay nothine of proceedings on Scotch and English
patents for one and the same invention. No rules can be
laid down as to the mterposition of the various courts to
stay contcmporancous proceedings: (sce the cases of
Muntz v. Foster, 1 Dowl. & L. 4905 Swmith v. Upton,
G Scott, 8043 Hlawcorth v. Huardeastle, Webs, 1863 . v.
Noilson, YWebs, 665.)

All the proceedings deal with property, not with the
(nlention of the parties, except in so fur as furnishing
cvidenee or argument: (compare the msurance law cases.)
In Jeath & Unwin (10 M. & W. 684), some expressions
ol an opposite tendencey oceur, but ithe doctrine (if it were
-0 meant) was rejected at the sunszequent trial of the
~aine ease at law, as well as when before Viee-Chaneellor
Kaoicht Druee: (15 Sun. 5225 Stead v, Anderson, 11 Jur.
~>77.) IFriud 1s a loose cexpression in some patent cases
for Lailure, as where a proviso has not been fulhlled ;5 chus
(i Bouill v, Moor, 2 Marsh, 211), fraud and madvertence
are mmterchanged,

A patent, of course, carries 1 certain weight, both in
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law and with a jury; so that a pirate is often desirous
of the influcnce of a rival patent : (Baskett v. Cunninglam,
2 Iiden C. R. 147.) It is also matter of notoriety, and
without notice, the public are bound not to infringe.
It must be presumed valid till actually cancelled and
repealed.  The sccondary rights, actions, &e., of course,
survive the patent on which they are founded; but apart
{rom substantial injury, courts discourage the litigation on
questions of right, or the completion of litization, witly
reference to costs: (Dalgleish, 14 Jur. 945.)

Jn passing to the particular species of litigation, it ix
impossiile not to rewark that they are an operose means
of determining the subtle questions of patent cases, and
might with advantage, when there are richts on both sides,
be remitted to avbitration, or compromised, in preference
to plunging ito (Spottiswood v. Clarke, 2 Phill. C. R.
154) or protracting ( C.ossley v. DBeverly, 3 M. & C. 128
ltigation.

Seer. l.—JovIry.

The equitable 7éghts in patents (ante) present nothing
peculiar, but equitable remedy is resorted to in aid of legal
rights, the jurisdiction being analogous to that in case of
waste, mines, &e., and the technical proceedines relative
to which will be found m treatises on injunction, &e.

A patent enters a Court of Chancery either verified by
legal authority, or challenging and appearing likely to
obtamn 1t.  Itven i the former case, cach fresh defendant
may dispute the right, not only because his breach may
be difierent, but on the possible failure of the former trial
accurately to explore the title; for such trals are some-
times collusive, and, again, new facts may be presentable.
In the absence of legal title, the extent of user, under
the patent, is material, afleeting not only the amount of
mjury, but the argumentative value of acquiescence.
Posscssion proves little where 1t was not worth disputing.
The length of period which amounts to preseription



( 7 )

(Kay, 1 Myl & Cr. 373), thercfore, 13 caleulated rather
from the time of the first rinening, and often consumes =
considerable portion of the eatire term, but then the last
portion, in such cases, is the more worth protection.  One
vear (Ll v. Thompson, 3 M. & C. 622) 1s msufficient, pro-
bably, in any case (Losh v. Hague, Webs. 2773 Bunnett
v. Smith, V. C. 1844; 25 Newton Lond. Jour.,, 68);
seven years were suflicient, and (Beesion v. Ford, Carpn.
Patent Cas. 1. 491), six under Iitication.  Such possession,
however, is materially weakened by any violation ( Collard
v. Allison, 4 Myl. & Cr. 417), or by a rival patent, and
proportionally fortified by judicial decision, or the threat
of it etheiently employed to repress infringement.
Matters of personal conduct the court can appreciate,
and to o certun degree the merits of the inveation and
breach which may in a subject of general and popular
nature be obvious enough to determine the judge, such as
ornaments addressed to the eye or contrivances for
domestic use. DBut in scieniific subjects the voluminous
atidavits and elaborate models, occupying frequently several
days to go through, result i raising difficulty enough to
require a reference to » jury. Iven the distinction in
Sherriff’ v. Coates (1 Russ, & M. 159,) between the com-
parison of plaintifts and defendants exlnbits, which Lord
Lyndhurst assumed to be practicable; and the question of
orleinality which he said required a power of cross-exami-
nation ; may be doubted, for to know what infringes you
must know the precise nature and extent of the infringed.
At all events, whatever force the patent carry in cequity, a
trial at law i1s demandable (Russell v. Barusley, Webs, 472);
which was formerly by an 1ssue, and now on arranged
terms, one of which 13 generally an order to “speed the
cause.”  Such terms, however,it scems are hable to be
disregarded (Bunnett v. Smith, 8 Jur. 1634) by the law
court, which will allow a defendant to raise every defence;
and the legal decision on its coming back into the Chancery

15 hable (Kay v. Marshall, 1 Myl. & Cr. 373) to the con-
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stderation of the court, which decides how far it will
enforce 1t: (Nedson v. Harford, Webs, 3735 Bridson v.
Benecke, 12 Beav, 1.)  As to partics, a part proprictor is
competent (FPesthead v. Keem, 1 Beav. 309), or all may join,
Quere, however, as to the ownership of severed parts of o
patent. A vendor is not precluded without special agree-
nient from denying the validity (Muntz v, Grunfell, 7 Jur.
121), nor a licencee from throwing up his licence for a
sinilar purpose (Pidding v, Franks, 1 Mac. & G, 56 ; Hud-
dese v. Smith, 16 Sim. 42), nor cither {from denying what
he formerly admitted (Fisher v. Oliver, M. R. 1847 ; 30
Newt. Liond. Jour.; Bunnett v. Snaith, 8 Jur. 1634, (Irom
an observation of Liord Lldon (Deaumont v. George, 27
Rep. Arts, 2nd Ser. 252), 1t scems that an interest of a
licencee for mmstance would be recognised.)

Equity acts, on an ascertained right, or with a view to
ascertain it 3 the difliculty of ascertaming the amount of
ijury done would in either case be a motive to enjoin and
prevent the act at least till the right were scttled, but this
would infringe rights or alleced rights of the defendant
cqually transient and irreparable s a tashionable pattern en-
joined for a single scason (Sheriff v. Ceates, 1 Rrss. & M.
1593 compare Spottiswood v. Clark, 2 Phill. C. R. 154)
loses its sale altogether.  Still more where costly works
have been erceted (perhaps with some degree of laches or
acquiescence on  aintifl’s part) tor a certain process ex-
clusively, and wincliare useless without it : (Neilson, Webs.
278.) The court looks merely to the preservation of
cntire means of ultimate justice; for an imjury by enjoin-
ing wrongly 1t can give no compensation, but an account
of profits (which may go back as well as to the future)
sceures to a great extent due restoration to a patentec;
especially  (Neilson’s case; where a licence had been offered
at a certain royalty no more could rcasonably be asked.

The main object, however, of parties 1s to sce the nature
of' the defence. or to sccure evidence against the trial, or
obtain 1t from abroad as to prior use, &c. The right of
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ingpecting defendant’s works and premises is not well
defined (Russell v. Cowley, Webs, 458, and Drewry on
Inj., Supp. ; Morgan v.Seaward, Webs. 169),1t has usually
been by consent and rcciprocal, the difficulty being that
it violates privacy, and may disclose a rightful secret in
trade. It 18 usually by notice of the time of visiting,
which wot Id allow 1n most cases of evasion, but in reality
patent ouses seldom turn on matters of specific fact, the
actual practice of partics being gencrally admitted. In
Dotten v. Smith (24 Newt. Lond.Jour. C. 8. 66) a witness
exhibited a soplisticated model ; the court refused to 1m-
pound it, as being the witness’s own property.

The right being settled, 1t 1s not always casy to adjust
compensation ; the account gives the infringer’s sales, but
if his prices were low this may be no measure of the
patentea’s loss, who might have sold at a higher price and
made proportionably more, or by asking a high price might
not have sold a single copy (Colbwrn v. Sinums, 2 Hare,
554.) In Crossley v. Dorby Ges Company (3 M. & Cr. 428),
it was still more difficult to ascertain the profit of an im-
proved gas meter, which by allowing all the supply to be
counted and paid for, enabled the gas company to lower their
prices.  The scheme acted on by the Master was objee-
tionable ; but the Chancellor refused to give special divee-
tions in the matter, and advised an arrangement.  Such
dificulties, however heighten the propricty of the preven-
tive remedy which, after trial (Dridson v. Beneche, 12

Jeav. 1), 1s no longer shackled by tenderness of mjuring
the defendant.  The injunction i1s perpetual, and covers
any mode of violating the patent; it includes (Crossley v.
DBeverly, Webs, 119) articles made ready to throw into
the market on the term expiring (quere, as to the crection
of work under similar circuimnr tances), (Abbott v. Williams,
9 Rep. Arts, 103); so the saleof things suited tor making a
patent article (Anderson v. Farner, 1850, Chan.; Pat. Jour.
195, 243), and we may notice that thougl a threat ("1l v.
Thompson, 3 Mer. 622, Webs. 229) is not ground for an



(| [ \
- 'l:l H}.‘lﬂl‘"

( 78 )

injunction, an actna! breach is not made innocent by a

promise to desist (Losk v. Hagen, Webs. 200); a certificate
of a_préevious trial (see the end of the next chapter) en-
titles the plaintiff (subject to the decision of the court)to
full costs (6 & 6 Will. 4, c. 83, s. 3, modified by 6 & 6 Vict.
c. 97, 8. 1.)

SECT. 2.—~ACTIONS,

The action is in case; the same act may infringe one
patent or more. If, however, these are dealt with in
separate acticns one will probably be selected and abided
by in so far at least as the grounds are the same. One or
all the owners of the patent (by the same or unequal titles)
may sue. A piracy may injure any of them, it injuresall of
them generally: (Wellers v. Dippers, 2 'Wils.423.) Quere
as to the proprietor of the patent for a local district, or as
to part of the invciuiion (or rather as to e partial use of the
invention, the patent being granted for one thing) if they
alone were injured they would seem the parties to sue:
rights of action would probably not pass to an executor.

The mere purchase of an article could not make a person
defendant (G7bson v. Brand, Webs. 631), unless in so far
as it amounted to ordering and employing another to make
it : (see Jones v. Price, Webs. 125 ; Denley v. Blore, C. P.
1851.) The venue may be in any county, and cannot be
changed (Brunton v. White, 7 D. & R. 103; Cameron v.
Giray, 6 T. R. 363), because * the letters patent being
enrolled at Middlesex the cause of action is not wholly
elsewhere.”

The declaration recites the letters patent, date, term,
gseal, and title, the grant and prohibition (profert being
made, 10 Co. 64), the legal title, assicnments, &c., are
stated, and the compliance with the provisoes to specify
(not the other provisoes); this instrument is usually, but
need not be, set out, profert is not necessary (Muntz v.
Foster, 1 Dowl, & L. 743), it is not a record, but like a
notice of particulars (R. v. Mill, 1 Pract. Rep. 695.)

A
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Continued user of the patent need not be alleged, as in
equity, nor notice of the infringement. Asto a declaration
on an extended patent see Russcll v. Ledsam (11 M. & W.)

The breach is in the words of the letters patent (Minter
v. Williams, 4 A.& L. 251), an infringement of the whele
and of part being somectimes separately stated, and the
allegations are divisible : (Gillett v. Welby, 9 C, P. 334.)

Particulars were ordered in Perry v. Skinner (2 M. &W.
471; Webs. 250), and refused in Llectric Telegraph v.
Nott (4 C. B. 462): it is much a matter of diseretion, but
the distinction would seem to be, that the former patent
claimed various distinct articles—pens of different shapes,
holders, &c.—and the latter, various portions of acompound
apparatus. (Giving particulars would have embarrassed
the latter, but not so in the former. 'The specification
describes the invention, and plaintiff need not produce a
sample (Crofts v. Peach, 2 Hode. 110); of course,
however, specimens may be indispensable at the trial.

The sole plea was formerly the general one, not guilty.
The special pleas, under the new rules, have but little
effect in defining the defence; the operation of costs does
not prevent every sort of plea from being entered. 1t is,
said Baron Alderson, “mnot guilty, in every possible way.”
Another learned judge called it “the expanded general
issue.” Indeed, the substantial pleas are wantonly mul-
tiplied by verbal variations, so as to elicit disanprobation
from the court. In Edwards v. Da Costa (Rep. Pat. Inv.,
No. 680), out of twelve pleas, three only were really put
to the jury; and much difficulty arises in adjusting the
verdict (£, v. Hamilton, 14 Repert. Arts, enlarged series,
Croll v. Edge, 14 Jur. 553.) 1In a recent case, Vice-
Chancellor Knight Druce remarked, that he could not
prevent the parties from throwing dust about. Mr.
Webster (Evidence Ho. Lirds, 1851) says, five or six
pleas are ordinarily sufficient : viz.—1. Not guilty. 2 & 3
Not new, and not the inventor (which treat almost the
same question.) 4. Not useful; or the question whether
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there be any invention at all. 5. Anything impugning
the title of the invention: and, 6. The specification. The
formal accuracy of the patent and specification are not
often really in question.

- In froming the pleas, not guilty denies the breach in
the declaration. The other pleas are to the title. Non
concessit (Bedells v. Massey, 8 Jur. 808 ; Bunnett v. Smitkh,
13 M. & W, 552) denies the existence in complete form of
the letters patent. The title is referred to by a plea of
false suggestion in obtaining the patent (Morgan v. Sea-
ward, 2 M & W. 544); the letters patent reciting the
petitioner’s allegations. The inventorship and novelty
are required by the statute of James, and mentioned in
the letters patent: (Stead v. Aduderson, 4 C. B. 806
Housekill Co. v. Neilson, Webs. 689.)

Utility is denied by a plea of no manufacture: (sece
the statute of James), or of no utility, referring to the
petition recited in the patent : (Bedell v. Massey, 2 Dowl.
& 1. 322; Morgan v. Seaward, supra; Jupe v. Pratt,
Webs. 151.) The specification derives from the patent
agrant not from any law (Bentley v.Goldthorpe, 9 Jur. 470)
as to setting it out, if not already so done : (Munitz v. Foster,
1 Dowl. & L. 741.) A plea of no specification enrolled,
standing by itself, denies both the substantial and formal
sufficiency. If it follow a plea of no sufficient specifica-
tion, it will be referred to the enrolment only: (ZLeaf v.
Topham, 2 Dowl. & L. 863.) As to invalidity under the
terms of the patent, by transfer to more than twelve per-
gons, see McAlpin v. Mangnall (3 C. B. 4965 15 L.J. 298,
C. P.) As to a plea of informal execution of a disclaimer,
see R. v. Mill, &c. (1 Pract. Rep. 695.) The substantial
defects of it will lie in its extending the right.

Pleas are not allowed to the whole invention and the
undisclaimed remainder ( Clark v. Kenrick, 1 Dowl. & L.
392), but they are allowed to a part of the invention and
the whole: (DBentley v. Keighly, 1 Dowl. & L. 944.) In
the Llectric Telegraph case (20 L. J. 123, C. B.) pleas
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were entered to each head of claim. The invention being
single, any part that fails 1s a failure as to the whole.

As to estoppels, see Oldham v. Langmead (cit. 3 T. R.
439); Bowman v. Taylor (2 A. & E. 278); and Baird v.
Neilson (8 CL & Fin, 726.) In Belts v. Betts (Vice
Chancellor Knight Bruce, 1851), it was doubted whether
the right could be tried without a plea of not guilty, and
an admission of the facts was ordered, instead of omitting
the plea. The verdict for the defendant on the title does
not affect the issue on the infringement, the patent being
unrepealed, though it would affect the damages if asked
for: (Neilson v. Harford, Webs. 3113 Sealy v. Brown,
14 L. J. 169; 9 Jur. 537.)

Drawings are not admissible in the pleas (Betts v.
Walker, 14 Jur. 647), and precision is requisite in citing
the title: (Stead v. Carey, 1 C. B. 496.) The notice of
objections is peculiar to Patent Law (6 & 6 Will. 4,
c. 83, 8.5); 1t 1s not appled to Scotland, where particulars
are otherwise ‘afforded ( Zhe Houschill Co, v. Neilson, W ebs.
P. C. 652, 711, 714); the section was enacted in inadver-
tence to the special pleas already given by the new rules,
and is open to similar abuses; thus, in one case ninety-six
objections were talked of. They are loosely worded,
usually more numerous than the pleas (Neilson v. Harford,
Webs. P. C. 370), multiplying them rather by varying the
phrase than by substantial division, and are usually
described as an echo of them; and the vague terms of the
act have led to contradictory cases on them, so that
authors say each case stands on its own merits: (Jones v.
Berger, Webs. 544,) The hroadest rule laid down was
(Bulnois v. Mackenzie,4 Bing. 127 ; Losh v. Hagen, 7 Dow.
495; Webs. 202) that they must be deemed to require
somewhat more specialty than the pleas, but this cannot
be relied on; the pleas may be definite enough (Russell v.
Ledsam, 11 M. & W. 647 ; Neilson v. Harford, Webs. P. C.
364), and they are not to argue the case: (Heath v. Unwin,
Webs. 552.) As to amendment by the judge, see R. v.

G
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Walton (2 Q. B. 969); Betts v. Walker (14 Jur 647);
they must certainly be within the pleas, and cannot be
objected to at the trial: (INeilson, supra.) They are not
on the record, but like particulars (Betts v. Walker, 14 Jur.,
647), and to be read at the opening of the case and do
not give a reply. If omitted to be delivered (see Losk v.
Hagen, 7 Dow. 495) as to pleading de novo.

As to the watters for objection: not guilty need not be,
but is usually included ; nor the existence of a patent, or
anything apparent on the face of it. Fraud, in obtaining
a patent, must be specially stated (Russell v. Ledsam); the
cases seem to show that if @ part of the invention be
alluded to, what part must be specified ; but the objecting
to the whole invention is usually sufficient (Neilson v.
Harford, supra) on the point of novelty, the names of pre-
vious inventors or patentees, or of books describing the
invention have sometimes been required( Galloway v. Blea-
don, 2 Chit, Arch, P. 1031, Webs, 5622 ; Jones v. Berger,
5 M. & G. 208; Edwards v. Da Costa, Repert. Patents,
680.) The trial is usually by special jury, and the assizes
in a manufacturing district may be preferred, or a par-
ticular judge who, having been Attorney-General, may
be more familiar with patents. The burden of proof is
rather on the plaintiff; 7 e, in an action for infringement
the patentee; in scire facias, his assailont.

A jury leans, in modern times, to favour a patent,
especially when the utility of the invention 1s conspicuous,
and even the objection of want of utility comes ungrace-
fully from a2 man who has used the invention, while it is
usually obvious that the patentee was practically the intro-
ducer, even if some obscure remote instance had preceded,
which is raked up by 2 man who in fact would, but for the
patent, have continued in unacquaintance with it. The
history of the invention is interesting, and exhibits the
merit of the inventor; and scientific questions relieve
the length of trial, but patents are by law granted
for manufactures, and they are apt to lead away from the
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manufacturing question. The extent of the manufacture
often is mentioned at the outset, when the 1ndividual article
(2 button, &c.) would seem trivial, and the defects of
former articles and the efforts made by prior inventors to
remove them illustrate the merit of the plan by which they
were ultimately overcome, Counsel read the specification
which is the text of their argument.

The trial is not unfrequently protracted and difficult;
patent law lies in but few elementary principles, and is not
much a matter of technical law; but the combination of
the leading principles afford a variety of combinations, and
these, unless closely watched, shift or pass into one
another ; thus, by extending the principle, you endanger
the novelty ; if you narrow the principle the infringement
escapes. Some pains must be spent sometimes to get at the
merits of a mechanical point; the them Mr. Copley spent,
-1t is sald, ten days in getting up the action and adjustment
of some lace machinery. A passage in Newall v. Webster,
(26 Lond. Jour. C. S., printed case) illustrates the atten-
tion required on such points, It was material to see
whether one strand of a piece of wire rope was twisted in
itself as well as round the central core; the judge (whose
scientific reputation stands high) suggested that certain
visible appearances were a demonstration of the twist, and
the argument proceeded in some measure on this assump-
tion, but the fallacy of the test, however, was afterwards
recognised and stated on motion in Banco. The Lord
Chief Baron at once admitted it, and added, * considering
the very great skill and mechanical and scientific talent
and ingenuity you had about you, I really wonder that so
simple a matter (the moment you mentioned it) was not
pointed out ; I was certainly taking all the pains I could.”

The importance of drawings, specimens, and working
models (explained by competent witnesses) is evident : the
experiment too may be performed, and the merit of the
result judged of; thus, in Edwards v. Da Costa (Repert.
Arts, No. 680), potatoes awere cooked and handed round

G 2
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for tasting: (Lord Abinger, it issaid, refused a musician in
a copyright case leave to playa tune on his violin.) The
judge explains the drawings of the specification to the jury,
who take them and the models, &e., into their private room
to deliberate on.

As to witnesses, the patentee who knows the origin, &e.,
of the invention was hitherto usually incompetent from
interest ; & licensee 1s not excluded (Derosne v. Fairrie,
1 Moo. & Rob. 457), though his credit may be affected
according to circumstances; he may in some cases be a
gainer by setting the patent aside; a party not directly
interested may as an assignor be under covenants to sup-
port the right.

The trade are more or less openly in opposition to the
patentee; other patentees will sympathize with him, unless
their rival inventions clash.

Mercantile men form another class, who speak to the
utility of the article, and the extent of the demand; and
official persons, when there has been use by the navy,
ordnance, &c. Workmen and others give evidence on
practical points. But there is a class requiring special
notice, known as scientific witnesses. They have indeed
been repeatedly complained of by the judges, nor 1s the
reason obscure; they deal in words and principles, rather
than on facts. In fact, while nominally witnesses, they
are really advocates; and their superior cognizance of that
““matter” in which the case is “1mmeraed, gives them a
serious amount of influence, while they gradually and
inseneibly acquire an art of preparing experiments, and
giving evidence to support or destroy an invention, This
applies, for instance, to the intelligibility of the speci-
fication, which must materially depend on the precise
temper in which it is set about; a man willing to »e
puzzled or misled by it would probably succeed. But
their aid is indispensable; and perhaps the conscious-
ness of their efficiency, especially because known to be
enlisted on one side of the argument (and perhaps in the
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case of the patent agent, in defence of their own specifica-
tion), has heightened the jealousy of them. Indeed, apart
from positive interest, the bias of their own theories leads
them to erroneous opinions on fact. It is well known that
an eminent chemist, seeing the metallic lustre of the
newly-discovered potassium, poised it on his finger, and
exclaimed, *how heavy !”—it being in reality light enough
to float. But whether on points of science, or the more
peculiarly patent questions, they render valuable assistance,
they may point out the merits of specimens exhibited,
comment on the evidence of other parties, and state the
conclusions allowed by men of science in general; they
may draw comparisons and point out relations, not so as to
supplant the exercise of judgment by the court or jury,
but to supply material for it: (Russell v. Cowley, passim,
Webs. 459; Jupe v. Pratt, Webs. 144.) Mr, Justice
Story, on one occasion, spoke of being in this way ¢ forti-
fied and sustained. They are checked, too, by testimony
on the other side (Severn § Olive, 3 B. & B. 72), and
invalidated even by their own opinion on a former ocea-
sion, or perhaps a publication in a book, in which case, of
course, the last opinion preponderates. A man may always
be wiser than he was the day before. Sometimes opinion may
be still more effectually controverted by fact; as, where a
specification 1s said to be incapable of execution, and evi-
dence is produced of something executed from it. Indeed,
in physical science theory is conetantly obliged to adapt
itself to the results of practice. In examining men of
science, their experience and reputation are not omitted,
and the weight of their authority compendiously employed
by the question, “Do you agree generally with the last
witness?” A witness may refresh his memory of amachine,
by a drawing made by some one else: (R. v. Haddon,
- 2C. P 184,)

As to documents, the specification is proved by a copy
(12 & 13 Viet. ¢, 109; 1 & 2 Vict. ¢. 94) from one of the

three offices, Rolls, Petty Bag, and Enrolment, and since
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January, 1849, the latter only. The entry of the dig- .
claimer is usually by a clerk of the office; printed copies
of the specification are found convenient by all parties,
includipg the judge and jury. The provisional specifica~
tion, under the 1851 Act, will doubtless be made accessible;
and that which is required under the recent rules of the
Attorney-Greneral. A deposit made under opposition was
used 1n evidence in Hancock v. Somervill. Foreign patents
are sometimes employed as evidence of novelty and
authorship: (R. v. Hamilton, 14 Repert. Pat. enlarged.)
The letters patent and specification are construed con-
jointly (R.v. Arkwright, Dav., P. C. 128 ; Morganv. Seaward,
Webs. P. C. 173, 176); but the latter is not absolute
proof (Cornish v. Keene, 3 Bing. N. C. 250; Webs. P. C.
393) of thc meaning of the prior instruments, and the
interpretation, especially of the specification, requires
detailed consideration.

The first rule is that they are not to be consirued with
rigour, not so as to *“ subject them to over nice and critical
refinements;” “not to fritier them away on formal or
subtle objections of a purely technical character:” (Story,
Curtis on Patents, 128,) Patents are based on national
policy and justice, and the courts will not be (Russell v.
Cowley, 1 C. M. R. 864; Hallett v. Hagen, 2 B. & Ad.
377) astute to find flaws: (see Beard v. Egerton, 8 C., B.
165.) Ut magis valeat quam pereat is sometimes applied
to this; but a better maxim would be that of not pre-
suming fraud (Mangnall v. McAlpin, 3 C. B. 496 ; Morgan
v, Seaward, Webs, P. C. 170); thus, of two meanings,
that which would be fatal to a patentee should be avoided,
but guere whether, subject to this, the less favourable
one, the narrower range, be not preferable on the rule
of construing words against him who uses them, Perhaps
the modern power of amendment, too, may render the
courts somewhat more rigid than when the whole patent
was at stake on each point., A man will not, however,
(Mangnall v. Mc Alpine, 3 C. B. 518) be presumed to claim
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what is notoriously old, so that evidenmce of extreme
publicity may sometimes assist the patentee; so (Crossley
v. Beverly, Webs. 1123 1 Moo. & Mal. 283) a claim is
interpreted with reference to what was then cheap cnough
to be employed. R. v. Wheeler (2 B. & Ad. 349) speaks
of “unnecessary ambiguity affectedly introduced,” and
then of that which * tends to mislead:” the latter is the
true point: the animus is immaterial; but a positive
mis-statement cannot be removed (Neilsorn v. Harford,
Wehs, P. C. 317, 321); unless it be on an immaterial
point it is fatal. A mere misuse of words i1s unimportant,
as where a man injudiciously claims o “ principle” after
really describing an Inveution; ihe word is one of bad
reputation, but (?ait’'s Patent, 2 H. Bl. 463 ; Dav. P. C.
361) there is no magic in words.

Secondly.—XReference is always had to context (NVeilson
v. Harford, supra), or even to drawings (Blozam v. Elsee,
1 C. P. 563), which may explain apparent mis-statements
or inappropriate words, and (Derosne v. Fairrie) to
define an expression that i1s vague. This ought to have
applied with peculiar force to a case like Beard’s, where
the main channel is clear enough, and a little side stream
interrupted by an error, his general description was
elaborately correct; but he (with superfluous pains)
appended a variation of the process under special circum-
stances, and a blunder here, though uliimately got over,
led to much difficulty. In detailing the steps of a process
the context is indispensable. A man, said Liord Abinger,
must gather as he goes. Under this head we may place
the rule of qualifying general words by their antecedents,
and inserting the word ejusmodi: (Crossley v. Beverly,
1 Moo. & M. 283.)

Thirdly.—DBut all parts of the context are not of equal
force. The claim, or any part which assumes the office of
claiming, is of a more legal and precise character (Electric
Telegraph Co. v. Nott, 20 L. J. 123, C. B.), explained, but
not indeed, readily contradicted by the deseriptive portion
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Mangnall v. Me Alpin, Newton L. Jour. C. §.--209); and
the verbal questions here are more narrowly Iooked to; ag, .-
where a specification ( Croll v. Edge, 14 Jur. 553) inserted
the words “¢ therein and ” into the title of the patent:—
“ Improvements in the manufacture of gas. and in the
apparatus used [therein and] in the measuring and trans-
mitting it.” So, in Stead v. Carey (1 C. B. 496), “ the
invention ” was materially different from ° an invention,”
The ope claims a result by any means; the other only by
one meaps in particular.

- Fourthly.—The ordinary common sense of words may
always be displaced by evidence of specific meaning,
either as to terms used in a technical and perverted sense
(R. v. Metcalf, 2 Stark. 246 ; Elliott v. Acton, W ebs. 222),
or when, without such evidence, the term has no meaning
at all. And, again, the state of contemporary art must
be regarded: the scope of an expression becomes wider
or narrower in tne progress of science: ( Electric Telegraph
case, supra.)

Fifthly.—DBut, of course, evidence is unavailing as to
what the patentee omitted to write. »harton’s patent (13
Rep. 248) was for bands (wire coated with gutta percha,
and described as adapted to harness, packing, &c. Evi-
dence was inadmissible that the idea of using such bands
for electric telegraphs (as was actually done afterwards)
occurred to the inventor, and though unspecified, was
fully contemplated by him.

And lastly, — The construction of a specification in
some degree resembles that of a will; the one, however,
exercises a right, the other executes a duty, and the
interpretation of the patentee’s language is followed by 2
question of fact, viz.: whether the interpreted meaning
afforded a certain result, amounted to efficient in-
struction in the art.

Circumstantial evidence is not usually important. If,
however, the facts of the use of certain processes be in
dispute, the identity of the product, coupled with secrecy
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in the .operation, is evidence of infringement: (Hall v.
Boot, Webs. 100; Huddart v. Grimshaw, Dav. Yat. Cas.
265.) The remarks of:the defendant at a previous period
often show that the invention was new to him, but do not
prove absolute novelty ; and kis visits to the premises, and
obtaining models, &c., may show whence he derived his
knowledge of what he alleges to have been publicly
known. The claims between two persons as to inventor-
ship, where any communication has passed, is obviously
difficult, the degree of assistance derived from one
another is only known to themselves, and there is
little of that master’s handworkmanship—that charac-
terisiic touch, which identifies some of the creafions of
art. A defect blindly imitated—a servile copy, suggests
piracy, and variations are sometimes seen to be introduced
for mere . purpose of colourable difference; but a more
serious part of the case 18 often to prove that the plrin-
tiff’s own practice falls within his patent, which though
not altering his right, prejudices his invention in point of
merit. |

There is seldom much stress on the question of utility,
whether as to the consumption and commercial value, or
the tangibility and substantial existence of a patented
something—still less on the old point of public policy.
Novelty is the valuable part. It is a negative, and
cannot ( Cornish, 3 Bing. 570; Webs. 501, 513) be made
absolutely secure. It may be built up by any number
of witnesses who had any amount of chance of knowing
it, and then be c¢verthrown by the assertion of some
person evoked from the remotest and obscurest district,
who produces an article which was once publicly exposed.
His credibility is, of course, to be questioned, apart from
wilful falsehood. A mere belief that he did so and so will
not do. It is easy for a man to think & posterior: that he
must have gone that way to work; and a man’s vanity
‘helps to convince him that his success was complete.
The reply is—¢ Why, having attained a complete result,
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was it not turned to profit? ” It may be remarked gene-
rally, that it is important to keep the witnesses to then
known facts, to prevent their importing into the prior
period what they have subsequently ascertained.

The judge explains the points really involved in the
pleadings; the main points, as in Lord Mansfield’s time
(Liardet v. Johnson, Bull. N.P. 76),being two-—the novelty
of the invention, and the sufficiency of the account given
of it. The judge states the effect of the specification,
either aided by the evidence as to special terms or circum-
stances which may affect the language, or leaving it
conditionally, as the jury find such special sense. He
states what and how much i1s claimed, and what the
patentee says in explanation of the mode of perform-
ance ; also what degree of precision is required in
one, and what degree of copiousness in the other, in other
words what amounts to a fulfilment of the proviso. The
whole specification, as an instruction to workmen, may be
deemed a Jong technical term; it is a matter, however, of
Jfact what operations it would conduct bim to: (see Veilson
v. Harford, passim, Webs. 295, 331.) The judge defines
the degree of identity or similarity which would infringe,
also the legal conditions of the right infringed, invention-
ship, and publication, and the legal idea of a manufacturer,
just as ( Clementi v. Goulding, 2 Campbell, 255; 11 E. 244)
the court included music. under the term book, and in
the mining cases it was matter of law that a mine was a
mine by the mode of working, not on account of the
mineral obtained from it.

Legal points, when reserved, often lead to claborate
argument, authorities are often at conflict, and the altered
nature of practical art and society require a degree of
accemmodation of the old cases (see Lord Mansfield as to
Bircot's case, Bull. N. P. 76) patent practice is sometimes
© recognised (Boulton v. Bull, 2 H. Bl. 463), and sometimes
the old common law referred to: (Crane v. Price, Webs.

377; 4 M. & G. 580.) Baron Alderson speaks of the
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loose dicta (Morgan v. Seaward, Webs. 190) in this branch
of law, and it is curious that he had just before alluded to
the reason of the kaleidoscope patent failing, which it
seems (Sir D. Brewster’s recent evidence, Ho. Com. 1851)
did not fail at all. It will be recollected that the court
were divided on one of the oldest cases: (Walits’s patent,
2 H. Bl. 463.) And in a recent instance (Zhe Electric
Telegraph) the court took further time to consider, with a
remark, according to the papers, by Mr. Baron Maule,
that the more the court studied the case, the less they
understood it. Coke’s authority was early set aside,
and his ¢ Discourse on Monopolies” pronounced more
copious than intelligible (Baron Parke, in Seaward v.
Morgan, Webs. 197), indeed patents have pretty well
outlived the disgrace they fell into from their connexion
with those arbitrary imposts. The judges, in modern
times, have more than once expressed their sympathy with
an inventor, and regret at having to deprive him of his
moral due on technical grounds: (Morgan v. Seaward,
Webs. 194.)

The damages, as stated in a previous section, are usually
nominal: as to the apportionment of costs under section 3
of the 5§ & 6 VWill, 4, altered by 5§ & 6 Viet c¢. 97,
(Losh v. Hagen, 7 Dow. 495; Webs. 202), the statute
affects the specific 1ssue, but does not decide the general
costs. The proper period for putting in the certificate of
a former trial 1s, probably after the trial, so as not to
prejudice that case: (Newall v. Wilkins, 17 L. T. 20.)
The certificate as to nominal damage (3 & 4 Vict. c. 94)
must be obtained before the next case (Gillett v. Green,
7 M. &1V. 347); the certificate under the Patent Act may
be obtained at Chambers, and that under the County
Courts Act if the case could have been tried there. Anda
certificate 1s required (5 & 6 Will. 4, c. 83, . 6, Reg. Gen.
3. 74) of the objections that are proved. That of the validity
having come in question is at the judae’s discretion, who
may think the titie too insufficiently tested (whether by
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collusion or accident) to be allowed to prejudice subsequent
defendants (Sfacker v. Rodger, 1 C. & K. 99); it was,
however, granted in Gillett v. Wibley (9 C. & P. 334;
Webs. 270) though only part of the title was proved,
there is the additional security against the patent, that at
the subsequent trial the judge (see the Act, s. 6) may
deprive the prior certificate of its effect.



CHAP. VIIL
COPYRIGHT IN DESIGNS AND WORKS OF ART.

SEcT. 1.~—~UNPUBLISHED.

WE may add, to what 1s said in Chapter 1L, that the gift
of copies to private parties, or the private negotiation for
its sale, do not amount to publication, though it may lead
to irreparable violation, and under the Designs Act, 1850,
a public exposer at the Crystal Palace is made secure from
that danger also.

A contract to execute a work of invention cannot be
directly enforced, though it may be negatively withheld
from execution for other parties ( Clark v, Price,2 Wils. C. C.
157); such a contract may be for a fixed sum, or a royalty
on the copies taken, or on the profits, or the engagement
of a designer’s services may imply a right to his produc-
tions: (Makepeace v. Jackson, 4 Taunt, 770.)

SECT. 2,—COMPETENCY FOR REGISTRATION.

Designs must be new in this country, or elsewhere,”
which probably requires novelty as to all nations, and
rather favours the right of an alien to register. The En-
graving Acts refer to plates executed in England (Page v.
Townshend, 5 Sim. 295), a circumstance not alluded to in
the case of Boosey v. Jeffreys: (Q. B. 1851.) Copyright
1n design is the only class not provided for by the Inter-
national Act; but it must be taken, on the last-mentioned
case, that the balance, at least, of authority is in favour of
the right of the foreigner, whether residing here or abroad,
and that the lex loc; must determine the rights of foreign
particsin the property, Designs of all copyrights are most
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“analogous to patents, in which the liberal side of the
international question has always been received. The
designer may be cautioned that publication here affects the
right in other countries; and that, except in the United
States, printing 18 expressly made publication. Registra-
tion, per se, does mnot publish an invention: (Wigram v.
Brown.) The point of novelty (see Chapter 1., section 2)
occurs most in utilities, as to which 1t is almost impossible
to secure the point; but what is new to an individual is
probably new to the members of the trade, and that is a
presumption that it is new altogether. Asto the qualifica-
tion of the subject-matter for protection, the nature of
sculpture is pretty obvious; see, however, the verhose
enumeration in the acts: it is the character of the art that
determines the point-—not the themes or object represented.
As to ornament, also, see the Act of 1842 ; but as to the
other class of design, that of useful form, shape, or confi-
guration, a point arisesrequiring a little especial discussion,
viz., the connexion existing between form and its effects;
there are, unfortunately, two systems of legal protection,
differing materially from one another, viz., patents, and
useful designs, copyright ; the latter, expressly restricted to
form ; the other, including usetul arts of every kind; the
province of the one, therefore, being avowedly a part of the
other, and there being motives for including as much as
possible of the patent district with safety under registra-
tion: and notice that—

1. Simplicity,or deg - of value, has nothing to do with
the matter; a new pair of nutcrackers might require a
patent—a new arch for a metropolitan bridge, of gigantic
cost and dimensions, might properly be registered.

2. Itneed hardlybe stated that the word “principle” has
nothing to do with the question except in a conventional
meaning sometimes given to it, of action as opposed to
force.

3. Chemicals, and raw materials for a certain purpose
are clearly inadmissible, except in so far as the form of the
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latter can be defined; the arrangement of fibres in a
thread, or the grains in a cement, is nearly indistinguish-
able: . but the strands of a rope may be registered, or a
special form of grains of mosaic, though the individual
portions are useless till combined.

4. As to mechanical action, and here arises the main
difficulty. All action is carried on by appropriate shape :
thus, to squirt water, you must have a certain tubular
form, and a rod adjusted toit; the tube must be cylindrical,
and the piston straight, and some other points of form
must be adhered, and some relative proportions: no doubt
some immaterial part may be altered, the diameter of the
cylinder and direction of the spout, but this merely shows
that there are variations of a form, and variations are not
allowed to evade copyricht. Now turn the doctrine the
other way. A form 1s put together to effect a mechanic
motion or pressure, to transmit or retain mechanical force;
a pin is pointed at one end to penetrate the material, and
blunt at the other to unpenetrate the finger, and when
placed in position it holds two surfaces together; it per-
forms all these functions whether round or flat headed,
straight or curved. The degree of variation sometimes
seems to destroy all recognisable identity, and sometimes
no variation at all 1s permissible, thus: a glazier’s diamond
must be at one particular mathematical angle; but in his
panes of glass: (for skylights) in one point great Iatitude is
practicable; they are sometimes curved at the base to lead
the water to trickle down the centre between the sash
bars (a most distinct instance of utifity attained by shape),
substitute an angle for a curve, and the utility is still
theve, it is really the same thing, the base of the pane is
the thing registered: but what can be more different,
geometrically, than an angle and a curve. It is, however,
essential to notice that the two forms have a certain type or
principle in common; but the shapes effecting a principle
may be so wide asunder that this cannot be detected~—the
it cannot be accurately marked—different persons will
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more or or less recognise an identity of form. Thus, in
Wolferstan v. Warner (41 Mech. Mag. 314), a cock allowed
three vents toopen by a turn of one handle; the position of
the points of action was copied, but the connecting outlines
were varied. This wasdecided to be different, though iden-
tical in utility: (Fox v. Evans, Pat. Jour, 1847.) A dial-
face was lighted by a candle, the shadow of which travelled
down as the candle consumed, but in the imitation, the
wasting of the candle liberated a coiled wire, which (the
flame being stationary) moved the face of the dial. This
was considered a piracy, but here the identity of form is
obscure. In Kennedy v. Coombs (26 Newton Lond. Jour.
111), an inkbox dropped into a well in a desk, the hinge
being arranged so that the lid opened upwards, and,
therefore, without removing the box from its place. The
same result, attained by another kind of hinge, was con-
sidered no piracy of the design. Margetson v. Wright
(2 De Gex & Smale, 420) was about a direction label,
for tying to a parcel. The string was prevented from
tearing the paper by a metal eyelet to the perforation.
An opinion of the Attorney-General against the validity
of the matter for registration was produced at the trial,
but no judicial decision took place on the point.

It 1s submitted that the subject either was, or might
have been efficiently registered ; the use of metal, indeed, -
was clearly not registrable; but the use of metal wasonly a
convenient means, the essence of the invention, this lay in
thickening the edge of the perforation sufficiently to
prevent the commencement of a rent, just like hemming
the edge of handkerchief; it was the shape of the hole
that prevented the tearing. In R. v, Bessell (17 L. T.
104) the court ruled on the visible ocular non-identity,
and on the putting together parts with screws; the
claim was to the * configuration and combination,” not the
parts per se. There is nothing necessarily wrong in this
not holding to be a shape ; but of course the application of
screws at particular points would construct a special form,
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and the reliance on visible character 18 subject to the
distinction between the vital and accidental portion. The
conrt admitted the point to be difficult. Another ques-
tion was raised as to this act (Hodges v. Driver, 16 L. T.
364); but it hardly needed a decision in Banco that a
concave surface, an intaglio, for instance, is a form and
configuration ; the matter in dispute was a hollow brick,
and it is difficult to imagine anything more exactly within
the province of the act.

SECT. 3.—THE VALUE OF PROTECTION.

A picture is not easily copied, nor a statue moulded
from, or modelled; and there are works of art which the
public will only obtain at the hand of the artist himself.
Again, in respect of demand of a transient nature, as
fashion and light literature, the pirate may be forestalled,
or the article may be introduced to the market so well
and cheaply as to offer no chance of profitable infringe-
ment. But if many copies are issued (and those are the
cases most liable to piracy), the cost of registering is but
little on each. Such multiplication of impressions, how-
ever, admits of employing superior moulds, types, and
machinery, which 1s the most efficient of protections; and
when the number of parties possessing means of piracy is
limited, character and moral feeling may be relied on.
Whether the registration mark give an article any favour
in the eye of the public is doubtful; it may not, like the
word “ patent,” be used in the absence of the fact.

SEct. 4.—YorM OF REGISTRATION.

The choice of the class of protection is regulated by the
act, the owner’s interpretation of it being checked by the
veto of the registrar, though the hability is still his own:
he obtains a primd facie right, the defendant has to prove
it defective. The periods and prices of the classes vary
(see Rules in Appendix) ; and it is the ultimate result that
18 looked to in selecting among them; thus (Lowndes v.

H
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Brown, Q. B. Ireland, May, 1848); a pattern first printed
on the ground, and then worked with a needle, was well
regmtered under Class 10. Quere, whether an article of
platted palm leaf were rightfully registercd as an article
of wood, Class 2: (RB.v. West, 17 L T. 83.) It might
sometimes be worth while to register an ornament in more
than one class to prevent vulgarisatioh, such as the
printing on calico, 2 design registered for silks; but as pub-
lication in one class would be so in all, this must be dope
before any form of the pattern be in circulation. The
person entitled to register is the author orartist, in respect
of sculpture and engraving; in designs the proprietor (sce
the act 5 & 6 Vict. ¢. 100, s. 5), whether the designer or
not, and it may be noticed thatin sculpture and engraving
the right attaches to the existence of the plate, type, or
model ; in designsit is complete as a drawing from which a
mould, &c., may be made.

The object of these forms is to warn the public from
trespassing on a right; to communicate to them the period
when the right expires; and if infringement occur to faci-
litate the remedy. In the case of the older branches—
sculpture and engraving—this is very imperfectly effected ;
as to sculpture (as far as regard the old acts) a name and
date must be attached to the model, and it is then inferred
probably, that every cast will bear it." As to engravings,
there are a number of decisions respecting the name to be
annexed to the plate; it seems that the three acts are to
be construed together that the date 1s essential, and that
the word * proprietor” is not ; also, that the name should be
the original proprietors. Asto forms for international copy-
rights in the above classes (see Turner on Copyright) the
act (7 Vict. c. 12) is not practically in operation.

But with the first of the existing designs acts (1842) a
more organic system was introduced and an office consti-
tuted, the rules of which afford copious information (see
Appendix), subject to some explanation and criticism.

1. Ornament.—The rules restricting the size of sample or
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drawings, though reasonable to be complied with, are not
authorized by the act; and the practice of attaching the
same mark to all deswns, sent at one time by one person,
seems open to inconvenience as to subsequent identifica-
tion. To show the position of & design, something not
intrinsically part of it may require to be shown (see a
decision against the registrar in Newton Lond. Jour.,
No.CCXXX),and generally (same case)that the office does
not judge the sufficiency of the drawings. The name of
the class is all the description required, and anything more
the office need not receive. Thus, I, A, B., proprietor
of the enclosed design, desire to register it under Class 3,”
is on payment of the fee all the requisite formality.

2. Utility—Certain inventions (see sect. 3) are sub-
jects, at pleasure, of a patent or a registration; and as
their respective administrations are profoundly ignorant
of one another’s proceedings, two evils may occur.
1. The public may know nothing about a patent till six
months after it 1s sealed (see Chapter 1V.), for the title is an
enigma, and the deposit outline is locked up, If two com-
petitors in any walk of art, light on the same idea (Brett
v. Electric Telegraph Company, 30 Newton Lond. Jour.),
one may register (and lose his fees) what is already pri-
vately secured in the Patent-office, 2. The really first
inventor may be six weeks in ‘getting his grant, and a
party coming subsequently may in one day effect a regis-
tration, and be first in law. DBoth evils afford facilities for
fraud as well as accident. In the former case it would
seem ( Cornisk v. Keen, Webs., 510, 513) that the mere
grant of a patent is not absolute evidence of what is con-
tained 1n the specification in the latter case. Registration
alone (Wigram v. Brown, not reported) would not vitiate
the patent; and it may be questioned whether (section 10)
such a registration might not be transferred to the
Patentee. |

“The title of the design is 1mma1:er1&l it may refer to
the object, the use of the article, or the nature of its

H 2
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operation; or have no meaning at all; as o proper name;
any such word, however, as is proseribed by the rules of
action, principle, &c., had better be avoided. ¢ A new
lever action,” however, passed muster; a new lever for
such and such action would be bettcr.

The drawing and description require a little considera~
tion; the first is not so absolutely a copy as in ornamental
design, the object being to show prominently the cssential
features; and it may be well to lean much on the descrip-
tion, words being general where drawings are particular,
“g triangle” pledges you to no proportion, it may be
rectangular, equilateral, obtuse, and so on. The first
point should be to get an actual working specimen of the
article in its most characteristic shape, and then to con-
gider what variation of detail would leave it in possession
of its identity. From such limits a central standard would
be deduced; next, it may be compared with whatever it
might be an improvement of, or the elements of which it
might be composed; it would be worth while to make
drawings of all such matters which would not enable
accuracy in-the registration paper, but also suggest minor
practical improvements in the article. The scale might be
reduced or enlarged from reality, and details should be
omitted or subdued by fainter outlines, or distinguished by
colour, from the principle which should be conspicuous.
The novelty might be similarly distinguished from the old
parts, or the elementary parts may be shown by separate
sketches. A sample is sometimes admitted, when flat
enough for a book, but this seems an irregularity. It will,
of course, be sometimes necessary to draw the object to
which the design may be an appendage-—a blade, for in-
stance, where the design is for the handle.

The description explains the drawing and defines the
points claimed ; it does not seem bound like a specification
to tell the material or mode of making, which, indeced, is
‘usually obvious. Under the last act (1850, section 11)
writing may be received by the registrar without drawing
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at all. The words ought, as much as possible, to state
the principle, the drawing being an example of it; a spiral
wire, for instance, to act as a spring 18 usually cylindrical.
A double cone, like an hour glass, would, in most cases,
be an infringement, though it would be different to the
eye, as is seen in the drawing; the useful effect is the
same, and this 18 given by the words. Moitte v. Welch
(17 L. T. 105) showed a curious error; the ingenuity
was 1n cutting one piece of leather to form the whole of a
portmaniean; the drawing showed the latter made up,
which was merely an oblong like any other box. It was
only by laying the sides flat that the new form was
apparcnt. The new form was the means; the form
claimed was the result, which was old. Had a type case
( Gallie v. Thorowgood, Pat. Jour., January, 1849) been
argued, it would, I imagine, have shown a similar defect ;
what was claimed was 1talic types, sloping to an unusual
degree. Now (besides the question whether sloped letters,
however ornamental, be utilities), a sloped character is
not new; it has always been done in engraving: the
sloping, however, was but the result; the invention really
was a particular base to the tync, which allowed of
oblique letters being securely packed in the case.

The provisional registration requires description enough
1n the registrar’s judgment to identify the invention; and
in all the designs there would probably be an appeal to
the Board of Trade, though not explicitly given by the
1842 Act, and by the 1843 Act only as to designs wholly
refused registration.

SECT. 5.—IENJOYMENT OF RIGHT.

A registration is not a publication, and it need not be
brought into use at all. Copies of designs, i. . manufac-
tures, must, at the tune of issue, be marked. (See Orna-
mental Act,s.4; Utility Act, &. 3; Provisional Aect, s. 3.)
Prints and sculpture have the impression of their plate or
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mould; the design itself or copies of it, as on paper, a book,
&c., require no mark (anckardwre v. Elvery, 4 Ex. 380);
and so with designs in the provisional state. The mark
may be printed, moulded, or attached on any part of the

article, or: t6 the end of a piece of fabric; in the latter

‘case it will, of couxse, be cut off in using the article; and
on: artlcles, as a stove, &c., 1t 18 often placed in an inacces-
gible part. - |

- The'mark (sect. 4) must not be applled to an unregis-
tered article; it muet not be applied to an article afier
expiry of the right, or one made out of this country; the
latter restriction is implied in the Utility Act, or would
be extended to it.

As to the transfer of the right copyright is personalty,
see the Literary Act. The Sculpture Act speaks of
transfer “by a deed in writing,” and it is doubtful
whether the contingent fourteen years would fall to the
author (if surviving) after transfer of the right generally.
The property in prints seems appurtenant to the plate;
the acts also mention a licence to copy the plate, and
leave to use the plate to a certain extent, might be
gold as for a certain edition, which (Sweet v. Cater, 5 Jur.
68) implies an exclusive right till that impression is dis-
posed of. Compare the section on patent licences, and
some -precedents as to books (Jarman’s Conveyancing,
vol. 7.) Selling a copy of a design is mot absolutely
licence to apply it; thus, in Branchardiére v. Elvery,
supra, copies of patterns were deemed to be sold for
private use, not to make articles for sale. See the act as
to the mode of transier (sect. 6, 5 & 6 Vict. c. 100) which
may apparently be registered at any period after the
transfer between the parties, and blank forms are provided
at the office of the requisite applications both for volun-
tary transfer, and cases of death, bankruptey, &e. It
scems that contracts for copyrigcht are enforceable in
Equity: (Z%ombleson v. Black, 1 Jur. 128.)
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SecT. 6.~~WRONGS,

, A breach may by the act be of all or any part: it is not
usually direct, some degree of disguise being cmployed |
and some original matter added. Upon this point, how-
ever, we must refer to the chapter on patent infringement,
and that in ‘whicn prmclple and form, &c., are discussed.
It is obvious that the making is the real piracy; but the
sale is sometimes the only accessible one. An innocent
sale, however, only becomes culpable after receipt of
notice of the piracy on the part of the proprietor
of the design: subject to this making wrongfully would
seem to be one breach, and selling another; and in any
case each copy is a separate oﬂ'ence, which makes a fixed
penalty disproportionate, as it falls heavily on the piracy
of a gross of emall articles. The Designs Acts forbid
applying for sale: the latter qualificetions seems to be
passed over in McCrae v. Holdsworth: (2 DeG. & S. 496.)
It is sometimes put, that private and domestic imitation
does not amount to piracy, because it seeks no proﬁt but
this would bear out the imitating and gwmg copies to the
public: the true test should be, the injury to the copy-
right holder. In Moorev. Clark (6 Jur. 648) there was no
injury to the original sale, and it was a question whether
there could be nominal damages, and after once doing
homage to the owner of the privilege, the subsequent em-
ployment of any copy is unrestrained, it may be used or
transferred in any manner whatever. Unfair criticism might
damage a c()pyrlght in the way of libel, but would not be
an infringement (Bell v. Whitehead, 3 Jur. 68); and so,
perhaps, the vulgarising it by such a qualified use as
should not be within the term “imitation® (Martin v.
Wright, 6 Si. 298), such injury would seem to he analogous
to a nuisance. The Designs Act forbids application to any
article of manufacture, which probably means any such
article as registered. ¢ For sale” would probably include
“letting to hire” on the section which gives the right,
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which, however, does not seem to cover any hberties taken
with a design, apart from its use for manufactures. Taking
copies illegally, from a legal plate, 1s not an offence under
the Print Acts (Murray v. Heath, 1 B. & Ad.804), it would
be the same, probably, with sculpture. Designs are on
this point altogether dissimilar; a fraudulent use of the
registration mark affords sometimes a means of punishing
an infringer (see sect. 11, 5 & 6 Vict. c. 100.)

SECT. 7.—REMEDIES AND PROCEEDINGS.

A single successful prosecution, or even an apology
published to others, is generally effectual ; and notice to
sellers will often check piracy, or bring the real infringer
to licht, noticing at the same time that damages would
probably be incurred by such notice, if unfounded:
(5 & 6 Vict. c¢. 100, s. 11.) The proceedings requiring
notice are three: the summary one, given by the Designs
Acts, and the equitable and the legal remedics specially
given by the statutes, or attaching to the general right, as
constituted therein: (Sheriyff v. Coates, 1 R. & M. 159;
DecCrae v. Holdsworth, 2 Dcefaex & Smale, 496.) Election,
however, is necessary between proceeding for penaltics or
damages : (Designs Act, 5 & 6 Vict. ¢. 100, s. 9.)

First.—The penal process 1a design cases is, before local
magistrates, it would seem to include County Courts, and
one such case 18 said to have been tried at Birmingham.
One magistrate suffices (Jervis’s Act) not being himself
actually engaged 1n that trade (sect. 8, Designs Act, 1842);
the jurisdiction is that wherein the defendant resides, not
his place of business; a point on which several cases have
failled. No special form of notice is requisite; it may be
verbal to the party, or left for him in writing, signed by
the proprietor, or for him; but must be delivered by a
party who can prove it. The information (see scct. 8) will
be filled up by reference to the certificate as a design for
ornamenting a certain article (to wit, a lamp), and the
breach made to tally with the words of section 7; a state-
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ment that it was after notice and without licence, &ec.,
seems proper, notwithstanding the provisions of Jerviss
Act: in R. v. Welch (17 L. T. 105) the conviction (even
aided by the depositions) did not show whether there had
been notice not to sell, or not to apply,and it was quashed.
Sometimes two counts are made: viz, 1, applying the
design, and 2, applying an imitation of it; or, 1, selling,
and 2, cxposing to sale: and it is prudent in utility cases
to refer to the Acts both of 1842 and 1843.

The largest amount of penalty has hitherto been 307 ;
a 60/, was given (in onc case), but set aside by certiorar:.
Costs are given to an uncertain amount, the penalty being
often adjusted to cover the professional expemses. A
defendant (sect. 13) is entitled to costs.

Counsel are often employed, and the cases are usually
unwelcome to police magistrates, to whose business they are
essentially foreign, while unprofessional magistrates often
take prejudices and crotchets on the points of interpretation
that arise. No appeal is given (see sect. 8 as to Scotland),
but several cases have been removed by certiorari; and in
R. v. Welch (17 L. T. 105), and in R. v. Bessell (17 L. T.
105), it was said that from the discussionable nature of the
question, though the decision was quite wrong, no action
would be allowed against the alderman who pronounced it.

Secondly.—Equity will afford an account or an injunc-
tion as in the patent cases which are analogous, copyright
being, however, still more transient in duration ( Sheriff v.
Coutts (1 Ru, & M. 159), and the court still more chary
of interference. The question of originality, it scems,
must go to a jury, but the comparison of the original and
the piracy 1s often a matter for the court to inspect; if
difficult, 1t goes to a jury; if voluminous, to 2 Master. As
to confiscation of the plates and block, and impounding the
impressions till the expiry of the term, see McCrea v.
Holdsworth (2 De Gex & Smale, 496); after this period,
the court looks with disfavour on the prosecution of pro-
ceedings: (Dalgleish v. Jarvie, 2 M. & G. 231.) The bill
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usually states the origin. of the right, the compliance
with the formalities of marking, &c. It may properly
state that A. for money, by direction of C., drew, &c.,
whereby C. became the proprietor: (McCrea, supra.) The
exhibition to various persons before registration of a design,
is a material fact in the title, and should be stated:
(Dalgleish, supra.) The breach may be taken from sect. 3,
which gives exclusive right to apply, unrestricted by sect. 7,
which forbids others to apply for sale.

Thirdly.~—Legal process will, of course, be in the name
of the proprietor; as to the case of joint proprietors, see
the section on patent actions. The period of limitation is,
in sculpture, six months from the discovery under the old
acts; and twelve months in designs and sculpture after
registration. The agent or seller cannot be sued along
with the maker; a part proprietor of a design is a
proprietor under the act. The action for a design
may be in debt or case; in sculpture case only; and
(Roworth v. Wilks, 1 Camp. 94) a piracy under the Print
Acts may be joined in an action respecting literary
copyright; as to damages, see the observations in reference
to patent cases.

There 18 nothing peculiar in the declaration (see Marge:-
son v. Wright); compliance with registration, and marking
clauses, is essential to the plaintift’s title (MceMurdo v.
Smitk, 7 T. R. 518), and assignments must be duly stated
to be legally effected; the pleas resemble those of a
patent case (Margetson v. Wright, Q. B., Feb. 1849); they
denied the proprietorship, novelty, fitness of the subject
for registration, the due registration, a' 1 the breach. A
plea that B. was not the inventor or pruprietor of a design
for, &c., does not go to the subject-matter (Millingen v.
Pickle, 1 C. B. 799), but only amounts to “you did not
invent it, nor did you pay for it.”

Evidence and Argqument generaily.
Firstly—Yormal, as to certificate, &c., see the acts and
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rules, and sects. 12, 13, 14, of the recent act, 13 & 14 Vict.
c. 104. 'With reference to the certificate, this puts the
phaintiff in possession of the title. The defendant must
displace this, and it is obvious that the prestige of an
official document 1s sometimes a material advantage ; the
rules of the registrar says, that the certificate is no evi-
dence of validity, but the registrar has no authority what-
ever to construe this portion of the act, or rather to
contradict it. The proprietor is not bound to adhere to
his own design, but in proportion as he departs from it,
he excites an unfavourable prejudice; and both on this
head, and in the comparison of piracies, the object is to
show the identity of the shape, if not ocularly, yet in
respect of its utility or purpose. Purpose, it is true, must
be got by shape, but shape must be weighed and valued ;
the quantity taken may be small, but it may be the grain,
which i1s far less bulky than the wheat: much of a
painter’s success lies in knowing in what particular lines
of the countenance the expression resides. To exhibit
this, it 18 often worth while to show the effect and
operation of the article in actual practice; no actual
specimens, however, are necessary, even in print cases,
where there is no registration, as if (Fradella v. Weller,
2 Russ. & M. 247,) the exhibits of the piracies be lost
or (ZThompson v. Symond, 5 T. R. 41) the original
plate, and it 18 well to view the imitation separately as
well as together, the former being probably the mode in
which the purchaser is deceived. The lower price of the
pirated article was noticed as evidence in Roworth v. Wilkes
(1 Ca. 94), and the primd facie similarity may be borne ont
by actual sales supplanting the original. A degree of
variation which does not affect the general result is often
an indicaticn of an attempt at concealment of the fraud.
It is the business of the defeadant to restrict the claim as
closely as possible to one particular shape, and to contend
that if it be a useful invention he merely used facts
familiar to all; or, if an ornamental one, that he merely
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delineated from natural or existing objects their inevitable
outlines. But (Bleckwell v. Harper, 2 Atk. 92) there is
no claim to the natural plants which are drawn in a herbal;
they are claimed modo et formd, as in that particular print
““an engraving is not a monopoly of a picture; you alse may
go and copy it, but may not save yourself trouble by
drawing from him” (De Berenger v. Wheble, 2 Stark,
N. P. C. 548): it is true, “in so far as it is a copy
(Roworth, suprd) you will in copying produce the same:
Newton v. Cowie, 12 J. B. Moo. 457.) An artist has a
richt to his own peculiar treatment of a common theme;
men’s styles are their own, as their faces, and indeed a single
person’s ideas vary like the perpetual changes of the kalei-
doscope, and one very effective test of copying (when it
occurs) is the reproduction of a blunder; it is almost the
only circumstantial evidence’ in record of pure fact, a
mathematical table for instance, or what is meant to be a
transeript of a real object. So, of combinations of parts,
¢ The Ancient Mariner” is an original poem, though all the
words may be found in the dictionary. A difficult point
in copyright is, how far the public may avail themselves
of a prior work as material for reproduction (see the lite-
rary cases as to abridgments, &c.) Probably the original
may be deemed to be given to the world for all purposes
that do not injure itself (Moore v. Clark, 6 Jur. 648), and
(West’s case, 5 B. & Ald. 737) the point turns on the piracy
of the main design; thus in music, of the air, though
clothing in new variations: (Dalmaine v. Boosey, 1 Y.
& Coll. 288.)

As to remedies in general, it may be noticed that the
right is essentially one of property; the intention to pirate,
except as to evidence of the fact, has no proper place in
the argument. As to the labour that has been spent, on
pirated material, the wrong-doers must suffer any loss con-
sequent on restoration: (Lewis v. Fullerton, 2 Beav. 6;
Mawman v. Tegg, 2 Russ. 390,) The maxim of law not
caring for minutiz, is inapplicable to these cases, where
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one case becomes a precedent for many, and where the
judicial proceeding i3 really a mode of proving title, though,
of* course, it applies where (Baily v. Taylor, 1 R. & M
73) the entire subject-matter is trivial.

The rule of-construing penalties strictly ought not to
operate here; it applies properly to matters of questionable
wrong, not to direct violation of property, which may
be the ruin of the owner; indeed, juries and police magis-
trates are, on the whole, favourable to a plamtlﬁ' practi~
cally appreciating that jus possessionts, which is almost
always on his side, for whatever be his title, it is to him and
him only the pirate owes the idea. Questions of piracy
are more obvious and less technical than those of original
title, and more appreciated in a police court or a jury;
they lic between man and man~—not between one man and
the public.



CHAP. IX. * °
TRADES MARKS.

THESE are principally employed on manufactured articles,
to warrant their maker, but the names of public convey-
ances (Knott v. Morgan, 2 Ke. 213), or even on business
premises, prospectuses, &c. (11 Jur. 938), are analogous.
As are the titles of books and periodicals: (Hogg v. Kirby,
8 V. 2155 Spottiswood v. Clark, 2 Ph. Ch. R. 154.) The
forgery of such indicie is a fraud or deceit on the pur-
chaser by an implied guarantee of authorship, but the
injury to the counterfeitee 18 not properly a fraud, though
loosely so called, but a piracy of good will, depriving him
of profit by something analogous to personation: (Croft v.
Day, 7 Beav. 84; Knott v. Morgan.) The notion of a
property 1n the marks has been expressly repudiated :
( Crawshay v. Thompson, 5 Scott N. R. 562; Day v. Day,
Ed. Inj. 314), &c. And though Lord Cottenham (2/il-
lington v. Foz,3 My. & Cr. 338) recognised ““a right to the
exclusive use” of the mark, this must be interpreted in
reference to what the mark denoted, to the mark as 2
mark: (the immediate question was as to the animus of
the piracy, and as to that the mark is analogous to pro-
perty.) These ohservations, of course, would be inap-
plicable where the originality of the mark created an
appreciable design or copyright.

The mark affects a man’s mercantile, not his professional
repute ( Clark v. Freeman, 12 Jur. 149); a doctor who sells
medicine, not one who prescribes it ; the general business
being aftected,not a particular sale ( Rodgers v. Nowill); such
marks are particularly apphicable to foreign commerce,and -
there 18 little doubt that aliens’ rights exist here (Pisani v.
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Lawson, 8 Scott, 182) as ours in the United States, and, I
helieve, in other ‘countries. :

Occupation and continued use (Mottlcy v. Dowman,3 My.
& C.) is the mode of acquisition, especially if avowed, but
not by an express assumption alone( Crawshay v. Thompson.)
The acquired, not the original or literal, sense of the mark
is material, but it must not be itself & fraud-on the pubhe
(Pidding v. How, 8 Sim. 477 ; Perry v. Truefitt, 6 Beav.
66.) The word- “patent” may be employed {Sykes v.
Sykes, 3 B. & C. 541) after the patent right has expired ;
not 8o, probably, if none ever existed. The right, like
good will, is transferable and descends: (Singlefonv. Bolton,
3 Doug. 293; Longman v. Tripp; 2 N: R. 673 Lewis v.
Langdon, 7 Sim. 421.) The reglstratmn mark is regulated
by the prowswns of the statute. . -

The breach is said (Ii’ogers v. Nawzll 5 C B. 109;
6 Hare, 325) to consist in resemblance with fraud (mean-
ing properly with injury);.an imitation such -as: produces
an injury, even 1if there be enough likeness to persuade
the buyer that there is some connection (Day v.- Jay.) 1t
is enough 'if it misiead: a: buyer of ordinary judgment
(Rodgers), “a clumsy fraud” (see Spottiswood -v. Clark,
supra), and it 18 immaterial that the article is not really
pirated (Blofield v. Payne,4 B. &-Ad. 410.) Any part of
a mark may requre protection (Ransome v. -Bentall,
3 L. dJ.,, N.S. 161), and may be only employed by
inuendo (Franks v. Weaver, 10 Beav. 297), or implied
indirectly. It is not uncommon for the pirate to have or
procure a workman or partner, &c., of the same name as
that pirated (Day v. Day; Rodgers v. Nowill; Sykes v.
Sykes, 3 B. & C. 541; Lewis v. Langdon), which isno jus-
tification if it be used in deception: and it is not an answer
that the retailer, &c., was not deceived for the ultimate pur-
chaser might be: (Blofield v. Payne, supra.)

The remedy by injunction is analogous to that in
patents; a mere counterfeiting without szle appears in-

sufficient (Delondre v. Shaw, 2 Si. 213) ground. For the
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form (see Knott v. Morgan; Day v. Day; Franks v,
Weaver, 10 Beav. 297), and (W ashbourn v. Onion, Vice-
Chancellor, Feeb. 1850), as to the particularity required. It
covers the use of the mark or sale of articles bearing it at
home or for abroad (Gout v. Adleplogu, 6 Beav. 69.) The
title may be legal or presumptive (Rodgers v. Nowill;
Day v. Day; Hine v. Leat, 10 Jur. 106 5 Delondre v. Shaw),
and the infringement shown by specimens produced, ob-
serving that they should be looked at together, and also
apart, and should be estimated by reference to the average
kind of marks used in the trade. The marks, if written,
admit of being set out on the proceedings.

As to proceedings at common law (see Fogers v. Nowill,
a patentee, by 5 & 6 Will. 4, c. 83, s. 7, has an action of qu:
tam, the penalty being 50/ on each offence, which, on a gross
of buttons, would amount to a large sum, but the imperfec-
tion of the act has made, and probably will make it inope-
rative. An improper use of the word * patent” per se, a
fraud on the public, 1s not affected, though it is said that
the clause included this as originally framed ; the patent
must be unexpired, but its actual invalidity, till repealed,
could hardly be an answer to an action. The general
principies of the common law cases, above mentioned,

would apply for the most part to the determination of in-
fringement, &c.



APPENDIX.

-

Statutes,

L

1L.—PATENT LAYW.

18 Henw. 6, c. 1.

Directs letters patent to be made upon the warrant (the
Privy Seal Bill) being delivered to the Lord Chancellor,
“hearing date the day of the said delivery in the Chan-

cery, and not before in any wise.”

6 Henw. 8, ¢. 15.
An Act avoiding Second Letters Patent granted by the King.

Second letters patent (for the same thing to another party)

to be void.
This act is practically obsolete.

27 HEN. 8, ¢. 11.
An Act concerning Clerks of the Signet and Privy Seal.
All royal grants to pass the Signet and Privy Seal.

13 Er1z. c. 6.

An Act that the Constats and Exemplifications of Letters
Patent shall be as good and available as the Letters Patent

themselves.—~[A. D. 1671.
Patentees may make title by an exemplification or constat
under the Great Seal of the enrolment of letters patent, then

not lawfully surrendered or cancelled.
I



All monopolies,
&ec. shall be
void.

The king's
declaration
against

monopolies
and grants,

of penalties and

dispensations.

All monopolies
and grants, &o,,
thereof, or of
dispensations
and penalties to
be void,
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43 Eriz. c. 1.

An Act for the Confirmation of Grants made to the Queey’
Majesty, and of Letters Patent made by Her Highness 4,

others.—[A. . 1601.7

Letters patent (not being for illegal monopolies) to b,
favourably construed.

21 Jac. 1, ¢. 4.

An Act concerning Monopolies and Dispensations with Penqgl
Laws, and the Forfeitures thereof.—[A. . 1623.]

ForasnucH as your most excellent Majesty, in your royal

judgment, and of your blessed disposition to the weal ang

quiet of your subjects, did, in the year of our Lord God one
thousand six hundred and ten, pubhsh in print to the whole
realm, and to all posterity, that all grants of monopolies, and
of the benefit of any penal laws, or of power to dispense
with the law, or to compound for the forfeiture, are contrary
to your Majesty’s laws, which your Majesty’s declaration is
truly consonant and agreeable to the ancient and funda-
mental laws of this realm : and whereas your Majesty was
further graciously pleased expressly to command that no
suitor should presume to move your Majesty for matters of
that nature; yet nevertheless upon misinformations and
untrue pretences of public good, many such grants have
been unduly obtained, and unlawfully put in execution, to
the great grievance and inconvenience of your Majesty’s
subjects, contrary to the laws of this your realm, and con-
trary to your Majesty’s most royal and blessed intention so
published as aforesaid : for avoiding whereof, and prevent-
ing the like in time to come, may it please your excellent
Majesty, at the humble suit of the Lords spiritual and
temporal, and the Commons, in this present Parliament assem-
bled, that it may be declared and enacted, and be it declared
and enacted, by the authority of this present Parliament,
that all monopolies and all commissions, grants, licences,
charters, and letters patent, heretofore made or granted, or
hereafter to be made or granted, to any person or persons,
bodies politic or corporate whatsoever, of or for the sole
buying, selling, making, working or using, of anything
within this realm or the dominion of Wales, or of any other
monopolies, or of power, liberty or faculty to dispense with
any others, or to give license or toleration to do, use,
or exercise anything against the tenor or purport of any law
or statute, or to give or make any warrant for any such dis-
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pensation, license or toleration to be had or made; or to
agree or compound with any others for any penalty or for-
feitures limited by any statute ; or of any grant or promise
of the benefit, profit, or commodity of any forfeiture, penalty or
cum of money, that is or shall be due by any statute, before
judgment thereupon had ; and all proclamations, inhibitions,
restraints, warrants of assistance, and all other matters and
things whatsoever any way tending to the instituting, erect-
ing, strengthening, furthering or countenancing of the same,
or any of them, are altogether contrary to the laws of this
renlm, and so are and shall be utterly void and of none effect,
and in no wise to be put in use or execution.

9. Provided also, and it is hereby further intended, de- Proviso for
clared and enacted, that this act, or anything thercin con- charters of
tained, shall not in any wise extend or be prejudicial unto {I}‘t?“g": and
the city of London, or to any city, borough or town corporate other orporg-
within this realm, for or concerning any grants, charters or
letters patent, to them or any of them ; or unto any corpora-
tions, companies or fellowships of any art, trade, occupation
or mystery, or to any companies or societies of merchants
within this realm, erected for the maintenance, enlargement
or ordering of any trade of .merchandise; but that the same
charters, customs, corporations, companies, fellowships, and
societies, and their liberties, privileges, powers and immu-
nities, shall be and continue of such force and effect as they
were before the making of this act, and of none other ; any
thing before in this act contained to the contrary in any wise

notwithstanding.

o5 & 6 WiLL. 4, c. 83.

An Act to amend the Law touching Letters Patent for
Inventions.—| 10th September, 1835.]

WHEREAS 1t 18 expedient to make certain additions to, and

alterations in, the present law touching letters patent for

inventions, a3 well for the better protecting of patentees in

the rights intended to be secured by such letters patent,

as for the more ample benefit of the public from the

same : be it enacted by the King’s most excellent Ma-

jesty, by and with the advice and consent of the Lords

spiritual and temporal, and Commons, in this present Par-

llament assembled, and by the authority of the same, that

any person who, as grantee, assignee or otherwise, hath ob- Any person
tained, or who shall hereafter obtain leiters patent, for the {‘ﬂ:’:ﬂg "btm“e‘l
sole making, exercising, vending or using of any invention, fﬁor mypa ent
may, if he think fit, enter with the clerk of the patents of invention, may

12
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enter s dis-  Epgland, Scotland or Ireland, respectively, as the case
claimer of any he having first obtained the leave of His Majesty’s Attornay-
Pm‘?‘;ﬂliin o Greneral or Solicitor-General, in case of an English patent,
fﬁ;&mmdhm of the Lord Advocate or Solicitor-General of Scotland in the
of any altera- cage of a Scotch patent, or of His Majesty’s Attorney-Generg]
tion therein,  op Solicitor-General for Ireland in the case of. an Irigh
gh“’h’ when patent, certified by his fiat and signature, a disclaimer of ay
led, to bo ’ v, : . . L ally
deemed part of part of either the title of the invention, or of the specifica:
such specifica- tion, stating the reason for. such .disclaimer, or may, with
tion. such leave aforesaid, enter a memorandum of any alteration
in the said title or specification, not being such disclaimer or
such alteration as shall extend the exclusive right granteqd
by the said letters patent ; and such disclaimer or memo.
randum of alteration, being filed by the said clerk of the
patents, and enrolled with the specification, shall be deemed
and taken to be part of such letters patent, or such specifica-
Caveat may bo tion, in all courts whatever : provided always, that any
entercd a5 person may enter a caveat, in like manner as caveats are
heretofore. ) ow used to be entered, against such disclaimer or alteration’
which caveat, being so entered, shall give the party entering
the same a right to have notice of the application being
heard by the Attorney-General, or Solicitor-General, or Lord
Disclaimer not Advocate, respectively : provided also, that no such dis-
to affect actions qlaimer or alteration shall be receivable in evidence in any
pending 8t the g otion or suit (save and except in any proceeding by seire
facias), pending at the-time when such disclaimer or altera-
tion was enrolled, but in every such action or suit the
original title and specification alone shall be given in evi-
dence, and deemed and taken to be the title and specification
of the invention, for which the letters patent have been, or
Attorney- shall have been granted : provided also, that it shall be
General may  Jawful for the .Attorney-(zeneral, or Solicitor-Generzal, or
BN oﬂ"“ Lord Advocate, before granting such fiat, to require the
Edvg;ﬁﬂe his party epplying for the same to advertise his disclaimer or
disclaimer.  alteration in such manner as such Attorney-General, or
Solicitor-Greneral, or Lord Advocate, shall seem right, and
shall, if he so require such advertisement, certify in his fiat
that the same has been duly made.

Mode of pro- 2. And be it enacted, that if in any suit or action it shall
ceeding where  ha proved, or specially found by the verdict of a jury, that
patentce 18 +

proved not to be 40y person who shall have obtained letters patent for any

may

the real invention, or supposed invention, was not the first inventor
inventor, thereof, or of some part thereof, by reason of some other
thongh he.  nergon or persons having invented or used the same, or some
thEVEd t P f . d f 1 -f h
himself to b PATE thereofy before the date of such letters patent, or if suc

50, .. patentee or his assigns shall discover that some other person

had, unknown to such patentee, invented or used the same,
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or some part thereof, before the date of such letteers patent,
it shall and may be lawful for such patentee, or his assigns,
to petition His Majesty in council to confirm the said letters
patent, or 10 grant new letters patent, the matter.of which
petition shall ‘be heard before th_e judicial committee of the
privy council ; and such committee, upon examining the
<aid matter, and being satisfied that such patentee believed
himself to be the first and. original inventor, and being satis-
fied that such invention, or part thereof, had not been publicly
apd generally used before the date of such first letters
patent, may report to His Majesty their opinion that -the
prayer of such petition ought to be complied with, whereupon
His Majesty may, if he think fit, grant such prayer: and the
said letters patent shall be available in law and equity to
give to such petitioner the sole right of using, making, and
vending such invention as against all persons whatscever,
any law, usage, or custom to the contrary thereof notwith-
standing : provided, that any person opposing such petition
shall be entitled to be heard before the 'said judicial com-
mittee : provided also, that any person, party to any former
guit or action touching such first letters patent, shall be
entitled to have notice of such petition before presenting the
same.

3. And be it enacted, that if any action at law or any suit If in any action
in equity for an account shall be brought in respect of any or suit a verdict
alleged infringement of such letters patent heretofore or o decree shall
hereafter granted, or any scire facias to repeal such letters gﬁzniﬁt?ﬁ&
patent, and if a verdict shall pass for the patentee or his judge may
assigns, or if a final decree or decretal order shall be made granta
for him or them, upon the merits of the suit, it shall e certificate,
lawful for the judge before whom such action shall be tried to ;‘;’;ﬁ}‘;ﬁ"‘“g
certify on the record, or the judge who shall make such decree evidence in any
or order, to give a certificate under his hand, that the validity other suit, shall
of the patent came in question before him, which record or eritle the
certificate being given in evidence in any other suit or action ﬁ“f,jf;?j; ?ﬂ?s
whatever touching such patent, if « verdict shall pass, or favour, to
decree or decretal order be made, in favour of such patentee reccive treble
or his assigns, he or they shall receive treble costs in -such €ot®
suit or action, to be taxed at three times the taxed costs, [Altered b
unless the judge making such second or other decree or s & 6 Vict.
order, or trying such second or other action, shall certify that ¢.97.]
he ought not to have such treble costs. | Mode of pro-

4. And be it further enacted, that if any person who ceeding in case
now hath or shall hereafter obtain any letters patent as of application
aforesaid shall advertise in the London Gazette three times, i tl‘efl"'gl““g“'
and in three London papers, and three times in some country tLT;“oft .

paper published in the town where or near to which he patent.
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carried on any manufacture of anything made according tq
his specification, or near to or in which he resides in case e
carried on no such ‘manufacture, or published in the county
where he carries on such manufacture or where he lives ip
case there shall not be any paper published in such towy

that he intends to apply to His Majcsty in council for a pro:

longation of his term of sole using and vending his invep.

tion, and shall ‘petition His Majesty in council to that effect,

it shall be lawful for any person to enter a caveat at tip

council office ; and if His Majesty shall refer the considers.

tion of such petition to the judicial committee of the privy

council, and notice shall first be by him given to any person

or persons who shall have entered such caveats, the petitioner

shall be heard by his connsel and witnesses to prove his case,

and the persons entering caveats shall likewise be heard by

their counsel and witnesses ; whereupon, and upon hearing

and inquiring of the whole matter, the judicial committee

may report to His Majesty that a further extension of the

term in the said Jetters patent should be granted, not exceed-

ing seven years ; and His Majesty 18 hereby authorized and

empowered, if he shall think fit, to grant new letters patent

for the said invention for a term not exceeding seven years

after the expiration of the first term, any law, custom, or

[Repealed by usage to the contrary in any wise notwithstanding : provided

2 & 3 Vict.  that no such extension shall be granted if the application by

c. 67.] petition shall not be made and prosccuted with effect before
the cxpiration of the term originally granted in such letters
patent.

In caso of 5. And be it enacted, that in any action brought against

actions, &c.,  any person for infringing any letters patent the defendant on

notice of pleading thereto shall give to the plaintiff, and in any scire

objections to be . B R ‘

given, JSacias to repeal such letters patent the plaintiff shall file with
his declaration, a notice of any objections on which he means
to rely at the trinl of such action, and no objection shall be
allowed to be made in behalf of such defendant or plaintiff
respectively at such trial unless he prove the objections stated
in such notice : provided always, that it shall and may be
lawful for any judge at chambers, on summons served by
defendant or plaintiff on such plaintiff or defendant respec-
tively to show cause why he should not be allowed to offer
other objections whereof notice shall not have been given as
aforesaid, to give leave to offer such objections, on such terms
us to such judge shall seem fit.

Astocostsin 6. And be it enacted, that in any action brought for in-

?c;‘i.”“s.f”" fringing the right granted by any letters patent, in taxing
infnnging
letters patent. the costs thereof regard shall be had to the part of such ease

which has been proved at the trial, which shall be certified
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by the judge before whom the same almll_ ba had, and the
costs of each part of the case shall be given according as
cither party has succeeded or failed therein, regard being
had to the notice of objections, as well as the counts in the
declaration, and without regard to the general result of the
1al.
! 7. And be it enacted, that if any person shall write, paint, Penalty for
or print, Or mould, cast, or carve, or engrave or stamp, upon using
any thing made, used, or sold by him, for the sole making or l’ﬁ’:‘iﬁf’éﬁ‘ﬁi
selling of which he hath not or shall not have obtained letters patentes, &e.
patent, the name or any imitation of the name of any other
person who hath or shall have obtained letters patent for the
sole making and vending of such thing, without leave in
writing of such patentee or his assigns, or if any person ghall
upon such thing, not having been purchased from the pa-
tentee or some person who purchesed it from or under
such patentee, or not having had the license or consent in
writing of such patentee or his assigns, write, paint, print,
mould, cast, carve, engrave, stamp, or otherwise mark the
word “patent,” the words “letters patent,” or the words “by
the King’s patent,” or any words of the like kind, meaning,
or import, with a view of imitating or counterfeiting the
stamp, mark, or other device of the patentee, or shall in any
other manner imitate or counterfeit the stamp or mark or
other device of the patentee, he shall for every such offence
be linble to a penalty of fifty pounds, to be rccovered by
action of debt, bill, plaint, process, or information in any of
His Muajesty’s courts of record at Westminster or in Ireland,
or in the court of session in Scotland, one half to his Majesty,
his heirs and successors, and the other to any person who
shall sue for the same : provided always, that nothing herein
contained shall be construed to extend t» subject any person
to any penalty in respect of stamping or in any way marking
the word “ patent” upon anything made, for the sole making
or vending of which a patent before obtained shall have

expired.

2 & 3 Vigr. c. 67.

An Act to amend an Act of the Fifth and Sixth Years of the
Reign of King Willium the Fourth, intituled “An Act to
amend the Law touching Letters Patent for Inventions.”

“ WIIEREAS by an act passed in the fifth and sixth years o

the reign of His late Majesty King William the Fourth, in-

tituled .An Act to amend the Law touching Letters Patent for 5 g ¢ will. 4,
Inventions, it is amongst other things enacted, that if apy c. 83.
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person having- obtained any letters patent as therein men.
tioned, shall give notice, as thereby required, of his intentigp
to apply to His Majesty in council for a prolongation of his
term of sole using and vending his invention, and shall peti.
tion His Majesty in council to that effect, it shall be lawfy)
for any person to enter a eaveat at the council office, and if
His Majesty shall refer the consideration of such petition to
the judicial committee of the privy council, and notice shall
be first given to any person or persons who shall have entered
such caveats, the petitioner shall be heard by his counsel and
witnesses to prove his case, and the persons entering caveats
shall likewise be heard by their counsel and witnesses,
whercupon, and upon hearing and inquiry of the whole
matter, the judicial committee may report to His Majesty that
a further extension of the term in the said letters patent shall
be granted, not exceeding seven years, and His Majesty is
thereby authorized and empowered, if he shall think fit, to
grant new letters patent for the said invention for a term uot
exceeding seven years after the expiration of the first term,
any law, custom, or usage to the contrary notwithstanding ;
provided that no such extension shall be granted if the appli-
cation by petition shall not be made and prosecuted with
effect before the expiration of the term originally granted in
such letters patent : and whereas it has happened since the
passing of the said act, and may again happen, that parties
desirous of obtaining an extension of the term granted in
letters patent of which they are possessed, and who may
have presented a petition for such purposes in manner by
the said recited act directed, before the expiration of the said
term, may nevertheless be prevented by causes over which
they have no control from prosecuting with effect their
application before the judicial committee of the privy council;
and it is expedient therefore that the said judicial committee
should have power, when under the circumstances of the
case they shall see fit, to entertain such application, and to
report thereon, according to the provisions of the said recited
act, notwithstanding that before the hearing of the case
before them the terms of the letters patent sought to be
Repealing pro- remewed or extended may have expired:” be it therefore
rﬁi‘;&“ggg enacted by the Queen’s most excellent Majesty, by and with
by petition te  tD€ advice and consent of the Lords spiritual and temporal,
be prosecuted  and Commons, in this present Parliament assembled, and by
with effect the authority of the same, that so much of the said recited
‘;;f‘il'; tﬁhﬂ e act as provides that no extension of the term of letters
Ty ferm of the Patent shall be granted as therein mentioned if the applica-
patent. tion by petition for such extension be not prosecuted with

effect before the expiration of the term originally granted
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:n such letters patent, shall be, and the same is hereby
repealed. .

2. And be it further enacted, that it shall be lawful for Term of patent
the judfcal committee of the privy council, in all cases where ripht may bo
st shall appear to them that any application for an extension ¢Xtended in
of the term granted by any letters patent, the petition for fﬁ;ﬁ’g’ﬁ e
which extension shall have been referred to them for their application for
consideration, has not been prosecuted with effect betore the such extension
expiration of the said term from any other causes than the “‘!‘{ipmﬂﬂ.ﬁctuted
neglect or default of the petitioner, to entertain such appli- bofore the
cation, and to report thereon as by the said recited act pro- expiration
vided, notwithstanding the term originally granted in such thereof.
letters patent may have expired before the hearing of such
application ; and it shall be lawful for Her Majesty, if she
shall think fit, on the report of the said judicial committee
‘recommending an extension of the term of such letters patent,
to grant such extension, or to grant new letters patent for
the invention or inventions specified in such original letters
patent, for a term not exceeding seven years after the expi-
ration of the term mentioned in the said original letters
patent : provided always, that no such extension or new
letters patent shall be granted if a petition for the same shall
not have been presented as by the said recited act directed,
before the cxpiration of the term sought to be extended, nor
in case of petitions presented after the thirtieth day of Nov-
ember one thousand eight hundred and thirty-nine, unless
such petition shall be presented six calendar months at least
before the expiration of such term, nor in any case unless
sufficient reason shall be shown fo the satisfaction of the said
judicial committee for the omission to prosecute with effect
the said application by petition before the expiration of the
said term,

3. And be it further enacted, that this act may be altered, Act may be
amended, or repealed, by any act to be passed in the present fmended this

SesSsion. 5es5S5101.

eeenileipnienl

7 & 8 VicT. ¢. 69.

An Act for amending an Act passed in the Fourth Year of
the reign of His late Majesty, intituled An Act for the
better Administration of Justice in His Majesty’s Privy
Council ; and to cxtend its Jurisdiction and Powers.——
[6th August, 1844.]

2. “And whereas it is expedient, for the further en- Op petition Her

couragement of inventions in the useful arts, to enable the g&m;:tgnmy

time of monopoly in patents to be extended in cases in extension of
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patent terms  which it can be satisfactorily shown that the expense of
in certain the invention hath been greater than the time now limiteq
CAses. by law will suffice to reimburse ;" be it enacted, that if any
person having obtained a patent for any invention shajl
before the expiration thereof present a petition to Her Majesty
in Council, setting forth that he has been unable to obtain 3
due remuneration for his expense and labour in perfecting
such invention, and ‘that an exclusive right of using ang
vending the same for the further period of seven years, in
addition to the term in such patent mentioned, will not suffice
for his reimnbursement and remuneration, then, if the matter
of such petition shall be by Her Majesty referred to tlhg
judicial committee of the privy council, the said committee
shall proceed to consider the same after the manner and in
the usual course of its proceedings touching patents, and if
the said committee shall be of opinion, and shall so report to
Her Majesty, that a further period greater than seven years
cxtension of the said patent term ought to be granted to the
petitioner, it shall be lawful for Her Majesty, it she shall so
think iit, to grant an extension thereof for any time not ex.
ceeding fourteen years, in like manner and subject to the
same rules as the extension for a term not cxceeding seven
years is now granted under the powers of the said act of the -
sixth year of the reign of His late Majesty.
Her Majesty 3. Provided always, and be it enacted, that nothing herein
iy grant contained shall prevent the said judicial commitice from
;’;::f;ﬁ?ﬂf‘fhin reporting that an extension- for any period not exceeding
that prayed.,  Seven years should be granted, to prevent Her Majesty from
granting an extension for such lesser term than the petition
shall have prayed.
Asto extension 4. And whereas doubts have arisen touching the power
of term where  ojyven by the said recited act of the sixth year of the reign
E:;i;‘;t:jat}:f:: of His late Majesty in cases where the patentees have wholly
patent rights.  OF in part assigned their right ; be 1t enacted, that 1t shall
be lawful for Her Majesty, on the report of the judicial com-
mittee, to grant such extension as is authorized by the said
act and by this act, either to an assignee or assignees, or to
the original patentee or patentees, or to an assignee or as-
Disclaimer and signees and original patentee or patentees conjointly.
memorandum 5. And be it enacted, that in case the original patentee or
°f3“mt§“ patentees hath or have departed with his or their whole or
'f:?ﬂf_ rf c. 3%, any part of his or their interest by assignment to any other
may be made, person or persons, it shall be lawful for such patentee, toge-
notwithstanding ther with such assignee or assignees if part only hath been
originalpatentee psqiomed, and for the assignee or assignees if the whole hath
fsziyg::&'ahis been assigned, to enter a disclaimer or memorandum of alte-

patent right. ~ ration under the powers of the said recited act; and such
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disclaimer and memorandum of such alteration, having been
4o entered and filed as in the said recited act mentioned,
shall be valid and effectual in favour of any person or per-
sons in whom the rights under the said letters patent may
then be or thereafter become legally vested ; and no objec-
tion shall be made in nany proceeding whatsoever, on the
ground that the party making such disclaimer or memo-
randum of such alteration had not sufficient authority in
that behalf,
6. And be it enacted, that any disclaimer or memorandum Disclaimer and
of alteration before the passing of this act, or by virtue of memorandum
‘ . . . of alteration
the said recited act, by such patentee with such assignee, or ;"0
by such assignee as aforesaid, shall be valid and effectual to y, dee'r?ned valid.
bind any parson or persons in whom the said letters patent
might then be or have since become vested ; und no objec-
tion shall be made in any proceeding whatsoever that the
party making such disclaimer or memorandum of alteration
had not authority in that behalf.
7. And be it enacted, that any new letters patent which New letters
hefore the passing of this act may have been granted, under PAent granted
. o . . under 5 & 6
the provisions of the above recited act of the sixth year of win 4 o
the reign of His late Majesty, to an assignee or assignees, assignees beforo
shall be as valid and effectual as if the said letters patent passing of this
had been miade after the passing of this act, and the title of “"‘i'j‘l“‘ﬂmd
any party to such new letters patent shall not be invalidated ' d.
by reason of the same having been granted to an assignee or
assignees : provided always, that nothing herein contained Proviso.
shall give any validity or effect to any letters patent hereto-
fore granted to any assignee or assignees, where any action
or procecding in scire facias or suit in equity shall have
been commenced at any time before the passing of this act,
wherein the validity of such letters patent shall have been
or may be questioned.
8. Provided always, and be it enacted, that in the case of Judicial com-
any matter or thing being referred to the judicial committee, mittee may
it shall be lawful for the said committee to appoint one or ‘E‘PP‘““E“‘“]‘.I‘*f
other of the clerks of the Privy Council to take any formal ta"‘t‘;{{e 1?1?0];?; -
proofs required to be taken in deaiine with the matter or watters referred
thing so referred, and shall, if they so think fit, proceed upon to them.
such clerk’s report to them, as if such formal proofs had been

taken by and before the said judicial committee.



( 124 )

11 & 12 Vicr. ¢, 94.

An Act to regulate certuin Offices in the Petty Bag in 4,
High Court of Chancery, the Practice of the Comnioy.
Law side of that Court, and the Enrolment Office of the
said Court.—[31st August, 1848.]

Specificationa 14. And be it enacted, that from and after the first day
and disciatmers of January, 1849, every specification or instrument in wri.
enrolled under . ey s _ . .
5 & 6 Will, 4, tDE for describing or ascertaining any invention, and to be
c. 83, tobo  enrolled in Chancery in pursuance of letters patent under
enrolled in the the Great Seal, shall be enrolled in the Enrolment Office of the
EnrolmontOfice Cloyrt of Chancery, and every disclaimer and memorandun,
ontly. of alteration to be enrolled in pursuance of an act passed ip
the sixth year of the reign of His late Majesty King Willian
the Fourth, intituled An Act to amend the Law touching
Letters Patent for Inventions, shall also be enrolled in the
said Enrolment Office, whether the specification of the inven.
tion to which such disclaimer or memorandum of alteration
shall relate, shall or shall not have been enrolled in the said
Enrolment Office ; and the enrolment of every such dis-
claimer and memorandum of alteration in the said Enrolment
Office shall be and be deemed to be the enroliment thercof

in the proper office, in pursuance of the provisions of the "
said act.

12 & 13 Vicr. e. 109.

An Act to amend an Act to regulate certain Offices in the
Petty Bag in the High Court of Chancery, the Practice of
the Common-Law side of that Court, and the Enrolment
Office of the said Court—[1st August, 1849,]

Certificates of 12, And be it enacted, that the clerk of the Petty Dag
enrolment in  ghall. uypon request, and payment of the proper fees payable
g‘%cietty 522 in respect thereof, endorse or write upon every specification
' which at any time heretofore has been enrolled in the Petty
Bag Office (provided the enrolment shall then be in his cus-

tody), and upon every deed, instrument in writing, and

document which at any time herctofore has been or at any

time hereafter shall be enrolled in the Petty Bag Office, a

certificate stating that such specification, deed, instrument in

writing, or document, has been or was enrolled in the said

Petty Bag Office, and the day of such enrolment, and shall

cause such certificate to be sealed or stamped with the said

Chancery common law seal ; and every such certificate pur-

porting or appearing to be so sealed or stamped shall be

admitted and received in evidonce as well before either
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House of Parliament as also before any committee thereof,
and also by and before all courts, tr'bunals, judges, justices,
and other persons whomsoever, without further proof, and as
sufficient prima facic evidence that the specification, deed,
snstrument in writing, or document, therein mentioned, was
duly enrolled in the Petty Bag Office on the day mentioned in
such certificate.

13. And be it enacted, that every office copy issued from Copies of
the Petty Bag Office shall be sealed with the said Chancery documents
common law seal for the time being ; and every document Be‘”ﬁ]‘?gef;’ be
sealed with such seal, and purporting to be a copy of any evidence swith-
record or other document of any description, shall be deemed out forther

to be a true copy of such record or other document, and Proof.
shall, without further proof, be admissible and admitted and
received in evidence, as well before either House of Parlia-
ment as also before any committee thereof, and also by and
before all courts, tribunals, judges, justices, officers, and
other persons whomsoever, in like manuner and to the same
extent and effect as the original record or other document
would or might be admissible or admitted or received if ten-
dered in evidence, as well for the purpose of proving the
contents of such record or other document, as also proving
such record or other document to be a record or document of
or belonging to the said Court of Chancery, but not further
or otherwise.

15. And be it enacted, that every specification or instru~ Specifications
ment in writing for describing or ascertaining any invention, to be enrolled
and to be enrolled in Chancery in pursuance of letters patent ! the Enrol-
under the Great Seal, shall be enrolled in the Enrolment Office ment Ofice.
of the Court of Chancery ; and every disclaimer and memo-
randum of alteration to be enrolled in pursuance of an act
passed in the sixth year of the reign of his late Majesty King
William the Fourth, intituled An Act to amend the Law 5 & ¢ Wil 4
touching Letters Patent for Inventions, shall also be en- ¢ 83. ’
rolled in the said Enrolment Office, whether the specification
of the invention to which such disclaimer or memorandum of
alteration shall relate shall or shall not have been enrolled in
the said Enrolment Office; and the enrolment of every such
disclaimer and memorandum of salteration in the said Enrol-
ment Office shall be and be deemed to be the enrolment
thereof in the proper office in pursuance of the provisions of
the said act. |

17. And whereas it is expedient to facilitate the proof of E;;réljcd by
the due enrolment of specifications, deeds, and other instru- Master of the
wents in the said Enrolment Office, and also of copies of the Rolis to be
rnrolments thereof : be it therefore enacted, that such a geal Provided for

or stamp as the Master of the Rolls shall approve of shall be glf%ﬁf‘mlm““t
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provided and kept in the said Enrolment Office; and frgp
time to time, when the Master of the Rolls shall think ¢ ,
new seal or stamp shall be provided in place of any sea] op
stamp for the time being kept and used in the said office, apg
whenever any new seal or stamp shall be so provided the
old seal shall be forthwith cancelled; and the seal for the
time being kept and used in the said Enrolment Office jp
pursuance of this act, shall be and be called the seal of the
Enrolment Office in Chancery, and all courts and other trj.
bunals, judges, justices, oflicers, and other persons whop.
soever, shall take notice of the said seal of the Chancery
Enrolment Office, and shall take notice of and receive i
evidence every instrument and writing purporting or ap.
pearing to be sealed or stamped therewith, without proof
that the same has been so sealed or stamped,.

18. And be it enacted, that the clerk of the said Enrgl-
ment Oflice, or his deputy or assistant, shall, upon request,
and payment of the proper fees payable in respect thereof,
endorse or write upon every deed, specification, instrument
in writing, and document, which at any time heretofore has
been or at any time hercafter shall be enrolled in the said
Enrolment Office, a certificate that such deed, specification,
instrument in writing, or document has been or was enrolled
in Chancery, and the day on which such enrolment was
made, and shall canse such certificate to be sealed or stamped
with the said seal of the Chancery Enrolment Office; and
every such certificate purporting or appearing to be so sealed
or stamped shall be admitted and received in evidence by all
courts and other tribunals, judges, justices, and others,
without further proof, and as sufficient prima facie evidence
that the deed, specification, document, or instrument in wri-
ting therein mentioned was duly enrolled in the Court of
Chancery on the day and at the time mentioned in such cer-
tificate.

19. And be it enacted, that every document or writing
sealed or stamped or purporting or appearing to be sealed or
stamped with the said seal of the Chancery Enrolment Office,
and purporting to be a copy of any enrnlment or other
record, or of any other document or writing of any deserip-
tion whatsoever, including any drawings, maps, or plans
thereunto annexed or endorsed thereon, shall be deemed to
be a true copy of such enrolinent, 1écord, document, or wri-
ting, and of such drawing, map, or plan (if any) thercunto
annexed, and shall, without further proof, be admissible and
admitted evidence, as well before either House of Parlia-
ment as also before any committee thereof, and also by and
before all courts, tribunals, judges, justices, officers, and
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other persons whomsoever, in like manner and to the same
extent and effect as the original enrolment, record, document,
or writing could or might be admissible or admitted in evi-
dence, as well for the purpose of proving the contents of
such enrolment, record, document, or writing, and the draw-
ing, map, or plan (if any) thereunto annexed, as also proving
guch enrolment, record, document, or writing to be an enrol-
ment, record, document, or writing of or belonging to the
anid Court of Chancery, and that such enrolment, record,
document, or writing was made, acknowledged, prepared,
fled, or entered on the day and at the time when the
original enrolment, record, document, or writing shall pur-
port to have been made, acknowledged, prepared, filed, or

entered.

e N el

14 Vicr. c. 8.

An Act to extend the Provisions of the Designs Act, 1850,
and to give Protection from Piracy to Persons exhibiting
new Inventions in the Exhibition of the Works of Industry
of all Nations in one thousand eight hundred and fifty-

one.~[ 11th April, 1851.]

WHEREAS it 18 expedient that such protection as hereinafter
mentioned should be afforded to persons desircus of exhibit-
ing new inventions in the Exhibition of the Works of In-
dustry of all Nations in one thousand eight hundred and
fifty-one: be it therefore enacted by the Queen’s most excel-
lent Majesty, by and with the advice and consent of the
Lords spiritual and temporal, and Commons, in this present
Parliament assembled, and by the authority of the same, as
follows:

1. Any new invention for which letters patent might Proprietors of
lawfully be granted may at any time during the year one hev inventions
thousand eight hundred and fifty-one, but not afterwards, be :“ 2"1]“:2%“’;?
publicly exhibited in any place previously certified by the ‘%t}imlt lp,e_m
Lords of the Committee of Privy Council for trade and judice to lettera
foreign plantations to be a place of exhibition within the patent to be
meaning of the Designs Act, 1850, without prejudice to the "heretager
validity of any letters patent to be thereafter, during the Srameds
term of the provisional registration hereinafter mentioned,
granted for such invention to the true and first inventor yvention to be
thereof': provided always, that such invention have pre- provisionally
viously to such public exhibition thereof been provisionally registered, and
registered in manner hereinafter mentioned; and provided mot to be used
also, that the same be not otherwise publicly exhibited or ng:;ee%;?&?:g
used by or with the consent of the inventor prior to the patent.
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granting of any such letters patent as aforesaid, except g4
hereinafter mentioned: provided also, that nosale or trangfe,
or contract for sale or transfer, of the right to or benef
of any invention so provisionally registered, or of the rightg
acquired under this act, or to be acquired under any letters
patent to be granted for such invention, shall be deemed 4
use of such invention; and the publication of any account qp
description of such invention in any catalogue, paper, news.
paper, periodical, or otherwise shall not affect the validity
of any letters patent to be during such term granted g¢
aforesaid. |

2. The public trial or exhibition of any such invention gq
aforesaid (being an invention for purposes of agriculture or
horticulture), which shall be certified by the Lords of the
said committee to have taken place under the direction of
the Commissioners for the Exhibition of 1851 for purpoges
connected with the exhibition thereof, in such place of
public exhibition as aforesaid, whether such trial or exhibj.
tion take place before or after the passing of this act, shall
not prevent the provisional registration of such- invention
under this act, nor prejudice or affect the validity of any
letters patent to be granted for such invention during such
term as aforesaid.

3. Her Majesty’s Attorney-General, or such person or
persons as he may from time to time appoint to issue certifi-
cates under this act, on being furnished with a description
in writing, signed by or on behalf of the person claiming to
be the true and first inventor within this realm of any new
invention intended to be exhibited in such place of public
exhibition as aforesaid, and on being satisfied that such in-
vention is proper to be so exhibited, and that the description
in writing so furnished describes the nature of the said in-
vention so intended to be cxhibited, and in what manner the
same is to be performed, shall give a certificate in writing,
under the hand or hands of such Attorney-(ieneral or the
person or persons appointed as aforesaid, for the provisional
registration of such invention.

4. The Registrar of Designs acting under the Designs
Act, 1850, upon receiving such certificate, and being fur-
nished with the name and place of address of the person by
or on whose behalf the registration is desired, shall register
such certificate, name, and place of address, and the inven-
tion to which any certificate so registered relates shall be
deemed to be provisionally registered, and the registration
thereof shall continue in force for the term of one year from
the time of the same being so registered, and the registrar
shall certify, under his hand and seal, that such invention
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has been provisionally registered, and the date of such regis-
tration, and the name and place of address of the person by
or on whose behalf the registration was effected: provided
always, that if any invention so provisionally registered be
not actually exhibited in such place of public exhibition as
aforesaid, or if the same 1nvention be in use by others at the
t#ime of the said registration, or if the person by or on whose
behalf the said registration has been effected be not the first
and true inventor thereof, such registration shall be abso-
Jutely void.

5. The description in writing of any invention 80 provi- Description to
sionally registered shall be preserved in such manner and be preserved,
subject to such regulations as the Attorney-(xeneral shall a“%‘m’e“!?“m
direct, and any invention so provisionally registered, and ' i° markec.
exhibited at such place of public exhibition as aforesaid, « provisionally
shall bave the words ¢ provisionally registered” marked registered.”
thereon or attached thereto, with the date of the said regis-
tration.

6. Such provisional registration as aforesaid shall during Provisional
the term thereof confer on the inventor of such invention, registration to
with respect thereto, all the protection against piracy and ﬁ‘;’;ﬁeﬁrt:“m“
other benefits which by the Designs Act, 1850, are conferred y,dor the
upon the proprietors of designs provisionslly registered Designs Act,
thereunder with respect to such designs; and so long as 1850.
such provisional registration continues in force the penalties
and provisions of the Designs Act, 1842, for preventing the
piracy of designs shall extend to the acts, matters, and things
next hereinafter mentioned, as fully and effectually as if
those penalties and provisions had been re-enacted in this
act, and expressly extended to such acts, matters, and things;
that is to say, to the making, using, exercising, or vending
the invention so provisionally registered, to the practising
the same or any part thereof, to the counterfeiting, imitating,
or resembling the same, to the making additions thereto or
subtraction from the same, without the consent in writing of
the person by or on whose behalf the said invention was so
provisionally registered. ’

7. All letters patent to be during the term of any such Letters patent
provisional registration granted in respect of any invention thﬁret“fdtef ,
so provisionally registered shall, notwithstanding the regis- 8o o °"®
tration thereof, and notwithstanding the exhibition thereof jpventions
in such place of public exhibition or otherwise as aforesaid, were not
be of the same validity as if such invention had not been so registered or
registered or exhibited; and it shall be lawful for the Lord exhibited,
High Chancellor, if he think fit, on the grant of any letters
patent to any inventor in respect of any invention provi-
sionally registered under this act, to cause such letters patent

K
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to be sealed as of the day of sucht provisional registration
and to bear date the day of such provisional registration, tp,
act of the cighteenth year of Iing Ilemry the Sixth op any
other act notwithstanding.

8. Notwithstanding anything contained in the Designg
Act, 1850, and the two acts therein referred to, and eqljeq
the Designs Act, 1842, and the Designs Act, 1843, the pro-
tection intended to be by thosc acts extended to the pro.
prietors of new and original designsg shall be extended to the
proprietors of all new and original designs which shall he
provisionally registered and exhibited in such place of public
exhibition as aforesaid, notwithstanding that such designg
may have been previously published or applied elsewlere
than in the United Kingdom of Great Britain and Irclang;
provided that such design or any articie to which the same
has been applied have not been publicly sold or exposed for
sale previously to such exhibition thereof as aforesaid,

9, Al the provisions of the Designs Act, 1850, and the
provisions incorporated therewith, relating or applicable to
the designs to be provisionally registered thereunder, or to
the proprictors of such designs, except the provision for ex-
tending the term of any such provisional registration, shall,
so far .. the same are not repugnant to or inconsistent wit
the provisions of' this act, apply to the inventions to be pro-
visionally Tregistered under this act, and to the inventors
thereof; and the said Designs Act and this act shall be con-
strued together as one act.

10. This act may be cited as The Protection of Inventions
Act, 1851.

II.—-COPYRIGHT.

W

38 Gro. 3, c. 71.

An Act for encouraging the Art of making new Models and
Causts of Busts and other Things therein mentioned.—[21st
June, 1798.7

WHEREAS divers persons have by their own genius, industry,
pains and expense, improved and brought the art of making
new models and casts of busts, and of statues of human
fizures and of animals to great perfeetion, in hopes to have
reaped the sole benefit of their labours; but that divers per-
sons have (without the consent of the proprietors thereol)
copied and made moulds from the said models and casts, and
sold base copies and casts of suchh new models and casts, to
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the great prejudice and detriment of the original proprietors,
and to the discouragement of the art of making such new
models and casts as aforesaid: for remedy whereof, and for
reventing such practices for the future, may it please your
Majesty that it may be enacted, and be it enacted by the
King’s most excellent Majesty, by and with the advice and
consent of the Lords spiritual and temporal and Commons in
this present Parliament assembled, and by the authority of
the same, that, from and after the passing of this act, every The sole right
person who shall make or cause to be made any new model, and property of
or copy or cast made from such new model, of any bust or "3k e
any part of the human figure, or any statue of the haman 1 i'in th
figure, or the head of any animal or any part of any animal, original pro-
or the statue of any animal, or shall make or causce to he prictor.
made any new model, copy, or cast trom such new model in
alto or basso relicvo, or any work in which the representa-
tion of any human figure or figures, or the representation of
any animal or animals shall be introduced, or shall make or
cause to be made any new east from naturc of any part or
parts of the human figure, or of any part or parts of any
animal, shall have the sole right and property in every such
new modcl, copy or cast, and also in every such new model,
copy or cast In alto or basso relievo, or any work as afore-
said, and also in every such new cast from nature as aforesaid,
for and during the term of fourteen years from the time of
first publishing the same: provided always, that every person
who shall make or cause to be made any such new modecl,
copy, or cast, or any such model, copy, or cast in alto or
basso relievo, or any work as aforesaid, or any new cast from
nature as aforesaid, shall cause his or her name to be put
thereon, with the date of the publication, before the same
shall be published and exposed to sale.

2. And be it further enacted, that if any person shall, Persons making
within the said term of fourteen years, make or cause to be opics of any
mede any copy or cast of any such new model, copy or cast, ﬂﬂ‘fﬂu‘ﬁﬁg“
or any such model, copy or cast in alto or basso relievo, or consent of thie
any such work as aforesald, or any such new cast {rom proprictor may
nature as aforesaid, either by adding to or diminishing from be prosecuted.
-any such new model, copy or cast, or adding to or diminish-,
ing from any such new model, copy or cast in alto or basso
relievo, or any such work as aforesaid, or adding to or
diminishing from any such new cast from nature, or shall
cause or procurc the same to Le done, or shall import any
copy or cast of such new model, copy or cast, or copy or cast
of such new model, copy or cast in alto or basso relievo, or
any such work as aforesaid, or any copy or cast of any such
new cast from nature as aforesaid for sale, or shall scll or
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otherwise dispose of, or cause or procure to be sold or ey.
posed to sale, or otherwise disposed of, any copy or cast of
any such new model, copy or cast, or any copy or cast of
such new model, copy cr cast in alto or basso relievo, or any
such work as aforesaid, or any copy or cast of any such ney
cast from nature as aforesaid, without the express consent of
the proprietor or proprictors thereof first had and obtaineg
in writing, signed by him, her or them respectively, with
his, her or their hand or hands, in the presence of ang
attested by two or more credible witnesses, then and in qll
or any of the cases aforesaid, every proprietor or proprietors
of any such original model, copy or cast, and every pr-
prictor or proprictors of any such original model or copy or
cast in alto or basso relievo, or any such work as aforesaiq
or the proprietor or proprictors of any such new cast from
nature as aforesaid respectively, shall and may, by and in a
special action upon the case, to be brought against the person
or persons so offending, recover such damages as a jury on
the tial of such action, or on the execcution of a writ of in-
quiry thercon, shall give or assess, together with full costs of
suit.

3. Provided nevertheless, that no person who shall here-
after purchase the right, either in any such model, copy or
cast, or in any such model, copy or cast in alto or basso re-
lievo, or any such work as aforesaid, or any such new cast
from nature, of the original proprietor or proprietors thereof,
shall be subject to any action for vending or selling any cast
or copy from the same, anything contained in this act to the
contrary hereof notwithstanding.

4. Provided also, that all actions to be brought as afore-
said against any person or persons for any offence committed
against this act shall be commenced within six calendar
months next after the discovery of every such offence, and
not afterwards.

51 Gro. 3, ¢. 56.

An Act to amend and render more effectual an Act of His
present Majesty for encouraging the Art of making new
iodels and Casts of Busts, and other Things theretn men-

tioned, and for giving further Encouragement to such Arts.
18th May, 1814.]

WxEREAS by an act passed in the thirty-cighth year of the
reign of His present Mujesty, intituled An et for encoura-
qing the Art of making new dodels and Casts of Busts and
other Things therein mcntioned, the sole nght and property
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ehereof were vested in the original proprietors for a time
therein specified : and whereas the provisions of the said act
having heen found ineftectual for the purposes thereby in-
tended, it is expedient to amend the same, and to make other
rovisions and regunlations for the encouragement of artists,
and to secure to them the profits of and in their works, and
for the advancement ot the said arts: may it therefore please
vour Majesty that it may he enacted, ana be it enacted, by
the King's most excellent Majesty, by and with the advice
and consent of the Lorvds spiritual and temporal, and Com-
mons, in this present Parliament assembled, and by the
authority of the same, that from and after the passing of this
act, every person or persons who shall make or cause to be
made any new and original sculpture, or model, or copy, or The sole right
cast of the human fizure or human figures, or of any bust or and property of
busts, or of any part or parts of the human figure, clothed in L‘gg’;i:l und
drapery or otherwise, or of any animal or animals, or of any e,
part or parts of any animal, combined with the human figure models, copies,
or otherwise, or of any subject being matter of invention in and casts
sculpture, or of any alto or basso-relicvo representing any of ""'s“":llc:“ thi?
the matters or things hereinbefore mentioned, or any cast F;Efl;m"?w:;
from nature ot the human figure, or of any part or parts of
the human figure, or of any cast from nature of any animal,
or of any part or parts of any animal, or of any such subject
containing or vepresenting any of the matters and things
hereinbefore mentioned, whether separate or combined, shall
have the sole right and property of all and in every such
new and original sculpture, model; copy and cast of the
human fizure or human figzures, and of all and in every such
bust or busts, and of all and in every such part or parts of
the human figure, clothed in drapery or otherwise, and of all
and in every such new and original sculpture, model, copy
and cast representing any animal or animals, and of all and
in every such work representing any part or parts of any
animal combined with the human fizure or otherwise, and of
all and in every such new and original sculpture, model, copy
and cast of any subject, being matter of invention in sculp-
ture, and of all and in every such new and original sculpture,
model, copy and cast in alto or basso-relievo, representing any
of the matters or things hercinbefore mentioned, and of every
such cast from nature, for the term of fourteen years from
first putting forth or publishing the same : provided, in all
and in every case, the proprictor or proprietors do cause his,
her or their name or names, with the date, to be put on all
and every such new and original sculpture, model, copy or
cast, and on every such cast from nature, betore the same

shall be put forth or published.
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2. And be it further enacted, that the sole right ang Pro-
perty of all works which have been put forth or publigheq
under the protection of the said recited act, shall be extendeg
continucd to and vested in the respective proprictors thepegf
for the term of {ourteen years, to commence from the (gt
when such last-mentioned works respeetively were put forgl,
or published.

3. And be it further enacted, that if any person or persyns
shall, within such term of fourteen years, make or import, or
cauge to be made or imported, or exposed to sale, or other-
wisc dispused of, any pirated copy or pirated cast of any
such new and original sculpture, or model or copy, or cast of
the human firure or human figuves, or of any such bust or
busts, or of any such part or parts of the human figure,
clothed in drapery or otherwise, or of any such work of any
animal or animals, or of any such part or parts of any animal
or animals combined with the human figure or otherwise, or
of any such subject being matter of invention in sculpture,
or of any such alto or basso-relievo represcnting any of the
matters or things hereinbefore mentioned, or of uny such
cast from nature as aforesaid, whether such pirated copy op
pirated cast be produced by moulding or copying from, or
iniitating in any way, any of the matters or things put forth
or published under the protection of this act, or of any works
wlich have been put forth or published under the protection
of the said recited aet, the right and property whercot is and
are sccured, extended and protected by this act, in any of
the cases as aforesaid, to the detriment, damage or loss of
the original os respective proprictor or proprictors of’ any
such works so pirated ; then and in all such cases the said
proprietor or proprictors, or their assignee or assignees, shall
and may, by and in a special action upon the case to be
brought against the person or pergons so oflending, reccive
such damages as a jury on a trial of such action shall give or
assess, together with double costs of suit.

4. P’rovided neverthless, that no person or persons who
shall or may hereafter purchase the right or property of any
new and original sculpture or meilel, or copy or cast, or of
any cast from mnature, or of any of the matters and things
published under or protected by virtue of this act, of the
proprictor or proprictors, expressed in a deed in writing
signed by him, her, or them respectively, with his her or
their own hand or hands, in the presence of and attested by
two or more credible witnesses, shall be subject to any
action for copyinge or casting or vending the same, anything
contained in this act to the contrary notwithstanding.

5. Provided always, and be it further enacted, that all
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actions to be brought as aforesaid against any persoh or per-
sons for any oflfence committed against this aet, shall be com-
menced within six calendar months next after the discovery
of every such oflenee, and not afterwards.

6. Provided always, and bfz it.f'urther cna(_:tet], that from An additional
and imniediately after the expiration of the said term of four- term of fourtees,
fech years, thie sole right of making and digposing of such Year, in case

new and original sculpture, or model or copy, or cast of any

the maker of
the original

of the matters or things hercinbefore mentioned, shall return seulpture, &e.,
to the person or persons who originally made or caused to be shall be living.

made the same, if he or they shall be then living, for the
(urther term of fourteen years, excepting in the case or cases
where such person or persons shall by sale or otherwise have
divested himself, hersell or themselves, of such right of
making or disposing of any new and original sculpture, or
model, or copy, or cast of any of the matters or things herein-
hefore mentioned, previous to the passing of this act.

5 & 6 Vicr., ¢. 100.

An Aet to consolidate und amend the Laws relating to the
Copyright of Destyns for ornamenting Articles of Manu-
Sfucture.—] 10th August, 1842,]

Waereas by the several acts mentioned in the Scheduale (AL)
to this act annexed there was granted, i respect of the
woven fabries therein mentioned, the sole vight to use any
new and original pattern for printing the same during the
period of three calendar months @ and whereas by the act
mentioned in the schedule (B.) to this act annexed there was
eranted, in respect of all artieles exceept lace, and except the
articles within the meaning of’ the acts hercinbefore referred
to, the sole right of using any new and original design, for
certain purposes, during the respective periods therein men-
tioned ; but forasmuch ag the protection aftorded by the said
acts 1 respect of the application of designs to certain articles
of manufacture is insullicient, it is expedient to extend the
same, but upon the conditions hereinafter expressed : now
tor that purpose, und for the purpose of consolidating the
provisions of’ the said acts, be it enacted by the Queen’s
most excellent Majesty, by and with the adviee and consent
of the Lords spiritual aud temporal, and Commons, in this
present Parvliunent assembled, and by the authority of the
sie, that this act shall come imto operation on the first day
of September, one thousund  cight hundred and forty-two,
and that thereupon all the said acts mentioned in the said
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schedules (A.) and (B.)to this act anneXed shall be and they
are hereby repealed.

2, Provided always, and be it enacted, that notwithstang.
ing such repeal of the said acts, every copyright in force
under the sane shall continue in force till the expiration of
such copyright ; and with regard to all offences or injurieg
committed against any such copyright before this act shy)l
come into operation, every penalty imposed and cvery remedy
given by the said acts, in relation to any such oftence or in-
jury, shall be applicable as it such acts had not been repealed ;
but with regard to such offences or injuries committed against
any such copyright after this act shall come into operation,
every penalty imposed and every remedy given by this act in
relation to any such offence or injury shall be applicable as
if such copyright had been conferred by this act.

d. And with regard to any new and original design
(except for sculpture and other things within the provisions
of the several acts mentioned in the schedule {C.) to this act
annexed), whether such design be applicable to the orna-
menting of any article of manufacture, or of any substance,
artificial or natural, or partly artificial and partly natural,
and that whether such design be so applicable for the pat-
tern, or for the shape or configuration, or for the ornament
thereof, or for any two or more of such purposes, and by
whatever means such design may be so applicable, whether
by printing, or by painting, or by embroidery, or by weaving,
or by sewing, or by modelling, or by casting, or by embossing,
or by engraving, or by staining, or by any other mecans
whatsoever, manual, mechanical, or chemical, separate or
combined ; be it enacted that the proprietor of every such
design, not previously published either within the United
Kirgdom of Great Britain and Ireland or elsewhere, shall
have the sole right to apply the same to any articles of
manufacture, or to any such subtances as aforesaid, provided
the same be done within the United Kingdom of Great Britain
and Ireland, for the respective terms hereinafter men-
tioned, such respective terms to be computed from the time
of such design being registered according to this act ; (that
is to say,)

In respect of the application of any such design to orna-
menting any article of manufacture contained in ths
first, second, third, tourth, fifth, sixth, eighth, or eleventh
of the classes following; for the term of three years :

In respect of the application of any such design to orna-
menting any article of manufacture contained in the
seventh, ninth or tenth of the classes following, for the
term of nine calendar months :
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In respect of the application of any such design to orna-
menting any article of manufacture or substance con-
tained in the twelfth or thirteenth of the clagses follow-
in7, for the term of twelve calendar months :

Class l.—Articles of manutacture composed wholly
or chiefly of any metal or mixed metals:

Class 2.—Articles of manufacture composed wholly
or chiefly of wood :

Class 3.—Articles of manufacture composed wholly
or chiefly of glass :

Class 4.—Articles of manufacture composed wholly
or chiefly of earthenware :

Class 5.—Paper-hangings :

Class 6.——Carpets :

Class 7.—Shawls, if the design be applied solely by
printing, or by any other process by which colours
are or may hereafter be produced upon tissue or
textile fabrics :

Class 8.—Shawls not comprised in class 7 :

Class 9.—Yarn, thread or warp, it the design be
applied by printing, or by any other process by
which colours are or may hereafter be produced :

Class 10.—Woven fabrics, composed of linen, cotton,
wool, gilk or hair, or of any two or more of such
materials, if the design be applied by printing or
by any other process by which colours are or may
hereafter be produced upon tissue or textile fabrics,
excepting the articles included in elass 11

Class 11.—~Woven fabrics, composed of linen, cotton,
wool, silk or hair, or of any two or more of such
materials, if the design be applied by printing or
by any other process by which colours are or may
hereafter be produced upon tissue or textile fabrics,
such woven fabrics being or coming within the
description technically called furnitures, and the
repeat of the design whereof shall be more than
twelve inches by eight inches :

Class 12.—Woven fabrics not comprised in any pre-
ceding class

Class 13.—Lace, and any article of manufacture or
substance not comprised in any preceding class,

4, Provided always, and be it enacted, that no person shall Conditions of
be entitled to the benefit of this act, with regard to any copsright.
design in respect of the application thereof to ornamenting
any article of manufacture, or any such substance, unless
such design have before publication thereof been registered
according to this act, and unless at the time of such registra- Registration.
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tion such design have bueen vegistered in respecet of the appli-
cation thercof to some or one of the rrticles of manufactupe
or substances comprised in the above-mentioned classes, by
specifying the number of the class in respeet of which sy,
registration is made, and unless the name of such persyy
shall be registered according to this act as a proprictor of
such design, and unless after publication of such desioy
¢very such article of manufacture or such substance to whizh
the same shall be so applied, published by him, hath thereon,
if the article of manufacture be a woven {abric for printing,
at one end thereof, or, i’ of any other kind or such substance
as aforesail, at the end or edge thercof, or other convenient
place thereon, the letters “ R%,” together with such numbey
or letter, or number and lctter, and in such form as shal
correspond with the date of the registration of such destan
according to the registry of designs i that behalf 5 and suely
marks may be put on any such article of manufacture or such
substance, either by making the same in or on the material
itself of which such article or substance shall consist, or by
attaching thereto a label containing such marks.

5. And be it enacted, that the author of any such new and
original design shall be considered the proprietor thereof,
unless he have exeented the work on behalf of another per-
son for a good or a valuable consideration, in which case
such person shall be considered the proprictor, and shall be
entitled to be remistered in the place of the author ; and
every person acquiring for a good or valuable consideration
a new and original design, or the right to apply the same to
ornamenting any one or more articles ol manufacture, or any
one or more such substances as aforesaid, either exclusively
of any other person or otherwise, and also every person upon
whom the property in such design or such right to the appli-
cation thercof shall devolve, shall be considered the pro-
prictor of the design in the respeet in which the same may
have been so acquired, and to that extent, but nut otherwise.

6. And be it enacted, that every person purchasing or
otherwise acquiring the right to the entire or partial use of
any such design wmay cuter his title in the register herchy
provided, and any writing purporting to be a transfer of such
design and signed by the proprietor thereol shall operate as
an eifectual transfer ; and the registrar shally on request and
the production of such writing, or 1 the case of acquiring
such right by any other mode than that of purchase on the
production of any cvidence to the satisfaction of’ the registrar,
isert the name of the new proprictor in the register 5 and
the following may be the lorm of such transfer and ol such
request to the registrar
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Form of Transfer, end Authority to register.

w1, . B., author [or proprictor] of design, No. ,
paving transferred my vi- bt thercto [or of such transfer be
parfial}, 50 fur as regards the ornamenting of - [describe
the articles of manufacture or substance, or the localiy with
respeet to which the right ¢s transferredjto B, C, of  , do
kereby authorize you to insert his name on the register ot
desiens accordingly.”

Form of Request to register.

«1, B C., the person mentioned in the above transfer, du
request you to register my name and property in the said
design as entitled {#f fo the entire use] to the entire use of such
design, [or if to the partial use} to the partial use of such
design, so far as regards the application thereof | describe the
articles of manufaciure, or the loculity in relation to whick
the right is trangferred. }”

But if such request to register be made by any person to
whom any such design shall devolve otherwise than by
transfer, such request may be in the following form :

“1, C. D., in whom 1is vested by [state bankruptey or
otherwise} the design, No, [or if such devolution be of «
partiul vight, so fur as regurds the applicafion thereof | to
[deseribe the articles of manufacture or swbstunce, or the
locality in relation to which the right has devolved. )"

7. And for preventing the piracy of registered designs, be Piracy o
it enncted, that during the existencee of any such right to the desigus.
entire oy partinl use of any such design, no person shall
cither do or cause to be done any of the following acts with
regard to any articles of manufacture or substanees, in respect
of which the copyright of such design shall be in foree,
without the licenee or consent in writing of the registered
proprictor thereof 5 (that 1s to say),

No person shall apply any such design, or any fraudu-

lent imitation thereof, for the purpose of sale, to the
ornamenting of any article of manufacture, or any
substance, artificial or natural, or partly artificial and
partly natural :

No person shall publish, sell or expose tor sale any article

of manufacture, or any substanee, to which such design,
or any frandulent imitation thercof, shull have been so
applied, after having reecived, either verbally or in
writing, or otherwise, from any source other than the
proprictor of such design, knowledge that his consent
has not been given to such application, or after having
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been served with or had left at his premises a writtey
notice signed by such proprictor or his agent to the samp
effect.

8. And be 1t enacted, that if any person commit any syel,
act e shall for every offence forfeit 2 sum not less than five
pounds and not exceeding thirty pounds to the proprictor of
the design, in respeet of whose right such offence has beep
committed ; and such proprictor may recover such penalty
as follows :

In England, cither by an action of debt or on the cagse,

against the party offending, or by summary proceeding
before two Justices having jurisdiction where the party
offending resides ; and if' such proprietor proceed by
such summary proceeding, any justice of the peace
acting for the county, riding, division, city or borough,
where the party offending resides, and not being con-
cerned either in the sale or manufacture of the article of
manufacture, or in the design to which such summary
procecding relates, may issue & summons requiring such
party to appear on a day and at a time and place to he
named 1n such summons, such time not being less than
eight days from the date thereof ; and every such sum-
mons shall be served on the party offending, either in
person or at his usual place of abode ;3 and eithier upon
the appearance or upon the default to appear of the
party offending, any two or more of such justices may
proceed to the hearing of the complaint, and upon proof
of the offence, either by the confession of the party
offending, or upon the oath or affirmation of one or
more credible witnesses, which such justices are hereby
authorized to administer, may convict the offender in a
penalty of not less than five pounds or more than thirty
pounds as aforesaid for each offence, as to such justices
doth seem fit; but the aggregate amount of penalties
for offences in respect of any one design committed by
any oune person, up to the time at which any of the pro-
ceedings herein mexntioned shall be instituted, shall not
exceed the sum of one hundred pounds; and if the
amount of such penalty or of such penalties, and the
costs attending the conviction so assessed by such Jus-
tices, be not forthwith paid, the amount of the penalty
or of the penalties, and of the costs, together with the
costs of the distress and sale, shall be levied by distress
and sale of the goods and chattels of the offender,
wherever the same happen to be in England ; and the
justices before whom the party has been couvicted, or,
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on proof of the conviction, any two justices acting for
any county, riding, division, city or borongh in England,
where goods and chattels of the person offending happen
to’be, may grant a warrant for such distress and sale ;
and the overplus, if any, shall be returned to the owner
of the goods and chattels on demand ; and every infor-
mation and conviction which shall be respectively laid or
made in such summary proceeding before two justices
under this act, may be drawn or made out in the follow-
ing forms respectively, or to the effect thereof, mutatis
mutandis, as the case may require :

Form of Information.

¢ Be it remembered, that on the , at , In
the county of , A. B. of , in the county
of , [or C. D, of , in the county of ,
at the instance and on the behalf of 4. B. of in
the county of , | cometh before us and ,
two of Her Majesty’s justices of the peace in and for
the county of , and giveth us to understand that

the said A. B. before und at the time when the offence
hereinafter mentioned was committed, was the proprietor
of a new and original design for [kere describe the
desigrn], and that within twelve calendar months last

past, to wit, on the , at , in the county
of , . F. of , in the county of , did

[ here describe the offence], contrary to the form of the
act passed in the year of the reign of Her present
Majesty, intituled An Act to consolidate and amend the
Laws relating to the Copyright of Designs for ornament-
ing Articles of Manufucture.”

Form of Conviction.

“ Be it remembered, that on the day of .
in the year of our Lord , at , 1In the county
of , In. F. of , in the county aforesaid, is
convicted before us and , two of Her
Majesty’s justices of the peace for the said county, for
that he the said E. F. on the day of , in
the year , at , in the county of , did

[ here describe the offence], contrary to the form of the
statute in that case made and provided ; and we the
said justices do adjudge that the said E. F. for his
offence aforesnid hath forfeited the sum of to
the said A. B.” --

In Scotland, by action before the Court of Session 1n
ordinary form, or by summary action before the Sheriff
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of the county where the offence may be committed o
the offender resides, who, upon proot of the offence o
offences, either by contession of the party oftending or by
the oath or affirmation of onc or more credible witnesgeg
shall conviet the offender and find ham hable in
penalty or penalties aforesaid, as also in expenses 3 ang
it shall be lawful for the sherifl, in pronouncing sucj,
judement for the penalty or penalties and costs, tq
insert in such judgment a warrant, in the event of sue),
penalty or penaltics and costs not beng paid, to levy
and recover the amount of the same by poinding ; pro.
vided always, that it shall be lawful to the sheniff, i,
the event of his dismissing the action and agsoilzicing
the defender, to find the complainer liable In expenses
and any judement so to be pronounced by the sherifl’ iy
such summary application shall be final and conclusive,
and not subject to review by advoeation, suspension,
reduction or otherwise.

In Ireland, cither by action in a Superior Court of Law at
at Dublin, or by Civil BBill in the Civil Bill Court of
the county or place where the offence was committed.

9, Provided always, and be it cnacted, that notwithstand-
ing the remedics hereby given for the recovery of any such
penalty as aforesaid, it shall be lawful for the proprictor in
respect of whose right such penalty shall have been ineurred
(if he shall elcet to do so) to bring such action as he may he
entitled to for the recovery of any damages which he shall
have sustained, either by the application of any such design
or of a frandulent imitation thercof ifor the purpoese of sale,
to any atticles of manufacture or substances, or by the pub-
lication, sale or exposure to sale as aforesaid by any person,
of any article or substance to which such design or any {rau-
dulent imitation thereof shall have been so applied, such
person knowing that the proprietor of such design had not
given his eonsent to such application, -

10, And be it cnacted, that in any suit in equity whieh
may be instituted by the proprietor of any design, or the
person lawfully entitled thereto, relative to such design, if it
shall appear to the satisfaction of the judge having cogni-
zance of such suit, that the design has been registered in
the name of a person not being the proprictor or lawfully
entitled thereto, it shall be competent for such judge, in his
discretion, by a decree or order in such suit, to direct either
that such registration be cancelled (in which case the same
shall thenceforth be wholly void), or that the name of the
proprietor of such design, or other person lawfully entitled
thereto, be substituted in the register for the name of such
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wrongful proprictor or claimant, in ike manner as is lierein-
pefore directed in case of the transfer of a desien, and to
make such order respeeting the costs of such cancellation or
aubstitution, and of all procecdings to procure and effeet
the same as he shall think {it ; and the registrar is hereby
quthorized and required, upon being served with an ofiicial
copy of such deerce or order, and upon payment of the
proper fee, to comply with the tenor of such deeree or order,
and either cancel such registration or substitute such new
name, as the case may be.

11, And be it enacted, that unless a design applied to Penalty for
ornamentating any article of manufacture or any such sub- wrongfully
stance as aforesaid be so registered as aforesaid, and unless ‘{S"‘if.“:‘f'“
such design so registered shall have been applied to the ;f:fﬁ;:,}dl
ornamenting such article or substance within the United design.
Kingdom of Great Dritain and lIreland, and also after the
copyright of such design in relation to such article or sub-
stance shall have expired, 1t shail be unlawtul to put on any
siuch article or such substance, in the manner hereinbefore
required with respect to articles or substances whereto shall
be applied a registered design, the marks hercinbefore
required to be so applied, or any marks corresponding
therewith or similar thereto ; and it any person shall so un-
lawtully apply any such marks, or shall publish, sell, ov
expose for sale any article of manulacture, or any substance
with any such marks so unlawfully applied, knowing that
any such marks have bheen unlawfully applied, he shall
forfeit for cvery such oflence a sum not exceeding five
pounds, which may be recovered by any person proceeding
for the same by any of the ways hereinbefore directed with
respect to penalties for pirating any such design,

12. And be it enacted, that no action or other proceceding Limitation ot
for any offence or injury under this act shall be brought after sctions.
the expiration of twelve calendar months from the commis-
sion of the offence ; and in every such action or other pro-
ceeding the party who shall prevail shall recover his full
costs of suit or of such other proceeding.

13. And be it enacted, that in the case of any summary Justices
proceeding before any two justices in England, such justices may order
are hereby authorized to award payment of costs to the party Eggt?‘i’::t;gm
prevailing, and to grant a warrant for enforcing payment f synmary
thereof against the summoning party if unsuccessful, 1n the proceeding.
like manner as isHhereinbefore provided forr ecovering any
penalty with costs against any offender under this act.

14. And for the purpose of registering designs for articles Registrar, &e.,
of manufacture, in order to obtain the protection of this act, be of designs to Le
it enacted, that the Lords of the Committee of Privy Council appointed.
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for the consideration of all matters of trade and plantatiopg
may appoint a person to be a registrar of designs for orpy.
menting articles of manufacture, and, if the Lords of the saig
committee see fit, a deputy registrar, clerks, and other
necessary officers and servants; and such registrar, deputy
registrar, clerks, officers and servants, shall hold their offices
during the pleasure of the Lords of the said committee ; qyq
the Commissioners of the Treasury may from time to time
fix the salary or remuneration of such registrar, deputy
registrar, clerks, officers and servants ; and, subject to the
provisions of this act, the Lords of the said committee may
make rules for regulating the execuntion of the duties of the
oftice of the said registrar, and such registrar shall have g
seal of office.

15. And be it enacted, that the said registrar shall not
register any design in respect of any application therveof to
ornamenting any articles of manufacture or substances, unless
he be furnished, in respect of each such application, with twe
copies, drawings or prints of such design, accompanied wit
the name of every person who shall claim to be proprietor,
or of the style or title of the firm under which such proprietor
may be trading, with his place of abode or piace of carrying
on his business, or other place of address, and the number of the
class in respect of which such registration is made; and the
registrar shall register all such copies, drawings or prints,
from time to time successively, as they are received by him
for that purpose ; and on every such copy, drawing or print,
he shall affix a number corresponding to such succession ;
and hLe shall retain one copy, drawing or print, which he
shall file in his office, and the other he shall return to the
person by whom the same has been forwarded to him ; and
in order to give ready access to the copies of designs so
recistered, he shall class such copies of designs, and keep a
proper index of each class.

1G6. And be it enacted, that upon every copy, drawing or
print of an original design so returned to the person register-
ing as aforesaid, or attached thereto, and upon every copy,
drawing or print thereof received for the purpose of such
registration, or of the transfer of such design being certified
thereon or attached thereto, the registrar shall certify under
his hand that the design has been so registered, the date of
such registration, and the nane of the registered proprietor,
or the style or title of the firm under which such proprietor
may be trading, with his place of abode or place of carrying
on his business, or other place of address, and also the
number of such design, together with such number or letter,
or nuinber and letter, and in such form as shall be employed
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by him to denote or correspond with the date of such regis-
tration ; and such certificate made on every such original
design, or on such copy thereof, and purporting to be signed
by the registrar or deputy registrar, and purporting to have
the seal of office of such registrar aflixed thereto, shall, in
the absence of evidence to the contrary, be sufficient proof,
as follows :—

Of the design and of the name of the proprietor therein

mentioned having been duly registered ; and

Of the commencement of the period of registry ; and

Of the person named therein as proprictor heing the

proprietor ; and

Of the originality of the design ; and

Of the provisions of this act, and of any rule under which

the certificate appears to be mnade, having been complied

with:
And any such writing purporting to be such certificate shall,
in the absence of evidence to the contrary, be received as
evidence, without proof’ of the handwriting of the signature
thereto, or of the seal of office aflixed thereto, or of the
person signing the same being the registrar or deputy
registrar.

17. And be it enacted, that every person shall be at Inspection of
liberty to inspect any design whercof the copyright shall reaistered
have expired, paying only such fee as shall be appointed designs,
by virtue of this act in that behalf'; but with rezard to
designs whereof the copyright shall not bave expired, no
such design shall be open to inspection, except by a pro-
prietor of such design or by any person authorized by hLim
in writing, or by any person specially authorized by the
registrar, and then only in the presence of such registrar,
or in the presence of some person holding an appointinent
under this act, and not so as to take a copy of any such
design or of any part thereof, nor without paying for every
such inspectior such fec as aforesaid : provided always, that
it shall be Iawful for the said registrar to give to any person
applying to him, and producing a particular design, together
with the registration mark thercof, or producing such regis-
tration mark only, a certificate stating whether of such design
there be any copyright existing, and if there be, in respect
to what particular article of manufacture or substance such
copyright exists, and the term of such copyright, and the
date of recgistration, and also the name and address of the
registered proprietor thereof.

18. And be 1t enacted, that the Commissioners of the Application of
Treasury shall from time to time fix fees to be paid for the fees of
services to be performed by the registrar, as they shall deemn "85tration.

L
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requisite to defray the expenses of the said office, and tie
~alarics or other remuneration of the said registrar, and of anv
other persons employed under him, with the sanction of thye
Commissioners of the "T'reasury, in the cxecution of this aet .
and the balance, it any, shail be carried to the Consolidateq
I'und of the United Kingdom, and be paid accordingly into
the receipt of Her Majesty’s Iixchequer at Westminster; ang
the Comnmissioners of the Treasury may regulate the manner
in which such fces are to be reccived, and in which they gre
to be kept, and in which theyare to be accounted for, andthey
may also remit or dispense with the payment of such fees in
any cases where they may think it expedient so to do: pro-
vided always, that the fee for registering a design to le
applied to any woven fabric mentioned or comprised in classes
7, 9 or 10, shall not exceed the sum of one shilling ; that the
{ee for registering a design to be applied to a paper hanging
shall not exceed the sum of ten shillings ; and that the fee to
be reecived by the registrar for giving a certificate relative to
the existence or expiration of any copyright in any design
printed on any woven fabrie, yarn, thread or warp, or printed,
cmbossed or worked on any paper hanging, to any person ex-
hibiting a picce end of n registered pattern, with the regis-
tration mark thercon, shall not exceed the sum of two shillings
and sixpence.

19. And be it enacted, that if cither the registrar or any
person employed under him cither demand or receive any
eratuity or reward, whether in money or otherwise, except
the salary or remuneration authorized by the Commissioners
of the Treasury, he shall forfeit for every such oftence fifty
pounds to any person suing for the same by action of debt in
the Court of Exchequer at Westminster ;5 and he shall also
be liable to be cither suspended or dismissed from his office,
and rendered ineapable of holding any situation in the said
office, as the Commissioners of the Treasury see fit.

20. And for the interpretation of this act, be it ¢nacted,
that the following terms and expressions, so far as they are
not repugnant to the context of this act, shall be construed as
follows ; (that is to say) the expression ¢ Commissioners of
the Treasury ” shall mean the Lord High Treasurer for the
time being, or the Commissioners of Her Majesty’s Treasury
fur the time being, or any three or more of them ; and the
singular number shall include the plural as well as the sin-
eular number ; and the masculine gender shall include the
feminine gender as well as the masculine gender.

21. And be it enacted, that this act may be amended or

repealed by any act to be passed in the present session of
Parliament.
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ScHEDULES referred to by the foregoing Act.
J ScnenvLe (A.)
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oy Gen. 3, | An Act for the Encouragement of the Arts of designing and
¢. 38, printing Linens, Cottons, Calicoes, and Musling, by vesting
(1787.) the DProperties thereof in the Designers, Printers and I'ro-

prietors for a limited Time.

o9 Geo, 3, | An Act for centinuing an Act for the Encouragement of the
c. 19. Arts of designing and printing Linens, Cottons, Calicoes and
(1789.) Muslins, by vesting the Properties thereof in the Designers,

I'rinters and Proprictors for a limited Time,

34 Geo. 3, | An Act for amending and wmaking perpetual an Act for the
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c. 23, Encouragement of the Arts of designing and printing Linens,
(1794.) ; Cottons, Calicoes and Mushing, by vesting the ’roperties
' thereof in the Designers, I'rinters and Proprictors for a limited
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¢. 13 » An Act for extending tho Copyricht of Designs for Calico
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c. 71. ! Casts of Dusts and other Things therein mentioned.
(1798

An Act to amend and render more cffectual an Act for en-
courazing the Art of making new Models and Casts of
Justs and other Things therein mentioned, and for giving
further Encourngement to such Arts.
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O & 7 VICT. ¢. 0Oo.

An Act to amend the Leaiws reluting to the (bpyrfyﬁf of
Designs,  [22nd Angust, 1843.]

WueRreas by an act passed in the fifth and sixth years of
the reign of Iler present Majesty, intituled cdn et to ey
solidate and amend the Laws relating o the Copyright of
Designs for ornamenting . Articles of Manufacture, there
was granted to the proprietor of any new and original design,
with the exceptions therein mentioned, the sole right 'y,
apply the same to the ornamenting of any article of many-
facture, or any such substance as thercin deseribed, during
the respective periods therein mentioned : and whereas it js
cxpedient to extend the protection aflorded by the said get
to such designs hereinafter mentioned, not being of an orna-
mental character, as are not included therein : be it thepe-
fore enacted by the Queen’s most excellent Majesty, by and
with the advice and consent of the Lords spiritual and
temporal, and Commons, in this present Parlinment assem-
bled, and by the authority of the same, that this aect shall
come into operation on the first day of September, one thou-
sand eight hundred and forty-three.

2. And with regard to any new or original design for any
article of manufacture having reference to some purpose of
utility, so far as such design shall be for the shape or con-
ficuration of such article, and that whether it be for the
whole of such shape or configuration or only for a part
thereof, be it enacted, that the proprictor of such design not
previously published within the United Kingdom of Great
Britain and Ireland or clscwhere, shall have the sole right to
apply such design to any article, or make or sell any article
according to such design, for the term of three years, to be
computed from the time of such design being registercd
nccording to this act : provided always, that this enactment
shall not extend to such designs as are within the provisions
of the said act, or of two other acts passed respectively in
the thirty-eighth and fifty-fourth years of the reign of IHis
late Majesty King George the Third, and intituled respec-
tively An Aet for encourauging the Art of making new
Models and Casts of Busts, and other things therein meun-
tioned, and An Act to amend and render more effectual
an Act for encouraging the -Art of making new AModels
and Casts of Busts and other things therein mentioned.

3. Provided always, and be 1t enacted, that no person
shall be entitled to the benefit of this act unless suclh design
Lave before publication thercof been registered according to
this act, and unless the name of such person shall be regis-
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tered according to this act as a proprictor of such design
and unless after publication of such design every article of
manufacture made by him according to such design, or on
which such design is used, hath thereon the word “regis-
tered,” with the date of registration,

4, And be it enacted, that unless a design applied to any Penalty for

article of manufacture be registered either as aforesaid or wrongfully
according to the provisions of the said first~mentioned act, 3":“‘55."““‘"-‘*
and also after the copyright of such design shall have ex- r:f'fi{;}l;f’;{q
pired, 1t shall be unlawful to put on any such article the desien.
word “registered,” or to advertise the same for sale as a
recisteredarticle ; andif any personshall so unlawfully publish,
sell, or expose or advertise for sale any such article of manu-
'facture, he shall forfeit for every such offence a sum not
exceeding five pounds nor less than one pound, which may
be recovered by any person proceeding for ihe same by any
of the remedics hereby given for the recovery of penaltics
for pirating any such design.

5. And be it enacted, that all such articles of manufacture Floor or ol
a3 are commonly known by the name of floor cloths or oil tloths included
cloths shall henceforth be considered as ineluded in class six ™ ¢35
in the said first-mentioned act'in that behalf mentioned, and
be registered accordingly.

6. And be it enacted, that all and every the clauses and Certain pro-
provisions contained in the said first-mentioned act, so far ag visions of 5 & 4
they are not repugnant to the provisions contained in this ‘ﬂ Ct lt‘f"?‘ to
act, relating respectively to the explanativa of the term pro- op >
prictor, to the transfer of designs, to the piracy of designs, to
the mode of recovering penalties, to actions for damages, to
cancelling and amending registrations, to the limitation of
actions, to the awarding of costs, to the certificate of registra-
tion, to the fixing and application of fees of registration, and
to the penalty for extortion, shall be applied and extended
to this present act as fully and effectually, and to all intents
and purposes, as if the said several clauses and provisoes had
been particularly repeated and re-enacted in the body of
this act.

7. And be 1t cnacted, that so much of the said first-men- Appointment of
tioned act as relates to the appointment of a registrar of registiar, &e.
designs for ornamenting articles of manufacture, and other
oflicers, as well as to the fixing of the salaries for the pay-
nient of the same, shall be and the same is hereby repealed;
and for thepurposeof carryingintoeftect the provisionsas well
of this act as of the said first-mentioned act, the Lords of the
Committee of the Privy Couneil for the consideration of all
niatters of trade and plantations may appoint a person to be
revistrar of desigus for articles of manufacture, and, it the
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lords of the said committee see fit, an assistant registrar ang
other nccessary officers and servants ; and such registrar,
assistant registrar, officers and servants shall hold theu-
offices durmrr the pleasure of the lords of the said committee,
and such reglstl ar shall have a seal of office ; and the Cop.
missioners of Her Majesty’s ‘Treasury may from time to time
fix the salaryor other remuneration of suchregistrar,assistant
registrayr and other officer officers and servants ; and all the
provisions contained in the said first-mentioned act, and not
hereby repealed, relating to the registrar, deputy registrar,
clerks, and other oiﬁcers and servants thereby appointed ang
therein named, shall be construed and held to apply respec.-
tively to the registrar, assistant registrar, and other officers
and servants to be appomted ander this act. '

8. And be it enacted, that the said registrar shall not
register any design for the shape or configuration of any
article of manufacture as aforesaid, unless he be r1urnished
with two exactly similar drawings or prints of such design,
with such description 1n wr:ttmrr as may be necessary “to
render the same intelligible accordmn‘ to the judgment of the
said registrar, together with the title of the said design, and
the name of every person who shall claim to be pro-
prietor, or of the style or title of the firm under which such
proprietor may be trading, with his place of abode, or place
of carrying on business, or other place of address ; and every
such drawing or print, together with the title and description
of such design, and the name and address of the proprictor
atoresaid, shall be on one sheet of paper or parchment, and on
the same side thereof ;: and the size of the said sheet shall
not exceed twenty-four inches by fiftecen inches ; and there
shall be left on one of the said sheets a blank space on the
same side cn which are the said drawings, title, description,
name and address, of the size of six inches by four inches,
for the certificate herein mentioned ; and the said drawings
or prints shall be made on a proper geometric scale; and the
saild description shall set forth such part or parts of the said
design (if any) as shall not be new or original ; and the said
registrar shall register all such drawings or prints from time
to time as they are received by him for that purpose ; and
on cvery such drawing or print he shall aflix a number cor-
responding to the order of succession in the register, and he
shall retain one drawing or print which he shall file at his
office, and the other he shall return te the person by whom
the same has been forwarded to him ; and in order to give a
ready access to the designs so registered, he shall keep a
proper index of the titles thereof.

9. And be it enacted, that if any design be brought to the
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said registrar to be registered under the said first-mentioned registry vested
act, and it shall appear to him that the same ought to be in the registrar.
registcrgd under th.ls presemi act, 1t shall be lawful for the

said registrar o refuse to register such design othierwise than

under the present act and in the manner hereby provided ;

and if it shall appear to the said registrar that the design

brought to be registered under the said first mentioned act or

this act is not intended to be applied to any article of manu-

facture, but only to some label, wrapper or other covering in

which such article might be exposed for sale, or that such

design is contrary to public morality or order, it shall be

lawiul for the said registrar, in his discretion, wholly to

refuse to register such design : provided always, that the Vroviso.
Lords of the said Cowmmittee of Privy Council may, on
representation made to them by the proprictor of any design

so wholly refused to be registered as atoresaid, if' they shall

sec fit, dircet the said registrar to register such design,

whereupon and in such case the said registrar shall be and

is hereby required to register the same accordingly.

10. And be it enacted, that every person shall bhe at Inspection of
liberty to inspeet the index of the titles of the designs, not ndex of titles
being ornamental designs, registered under this act, and to °* designs, &e.
take copies from the same, paying only such fees as shall be
appointed b virtuc of this act in that behalt ; and every
persont shall be at liberty to inspect any such design, and {o
take copics thereof, paying such fec as aloresaid ; but no
desien whercof the copyright shall not have expired shall be
open to ingpection, except in the presence of such registrar,
or in the presence of some person holding an appointment
under this act, and not so as to take a copy of such design,
nor without paying such fee as aforesaid.

11. And, tor the interpretation of this act, Le 1t enacted, Interpretation
that the following terms and expressions. se far as they are of act.
not repugnant to the context ef tlis act, shall be construed as
follows: (that is'to say,) the expression ¢ Commissioners of
the T'reasury” shall mean the Lord Iligh “L'reasurer for the
time being, or the Commissioners of 1ler Majesty’s Lreasury
of the United Kingdom of Great Dritain aud Ireland for the
time being, or any three or more of them ; and the singular
number shall include the plural as well a3 the singular num-
ber, and the masculine gender shall include the femninine
sender as well as the masculine gender.

12. And be it enacted, that this act may be amended or Alteration of
repealed by any act to be passed in the present session of 8¢
Parliament.
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13 & 14 Vicer. c. 104.

An Act to extend und amend the Acts relating to the €opyy.
right of Designs.—] 14th August, 1850.]

Wnireas it is expedient to extend and amend the acts yo.
lating to the copyright of designs; be it thercfore enncted by
the Queen’s most excellent Majesty, by and with the advice
and consent of the Lords spiritual and temporal, and Com-
mons, in this present Parliament assembled, and by the
authority of the same:

1. That the registrar of designs, upon application by or op
behalf of the proprietor of any design not previously pub.
lished within the United Kingdom of Great Britain angd
Ireland or elsewhere, and which may be registered under the
Designs Act, 1842, or under the Designs Act, 1843, for the
provisional registration of such design nnder this act, and
upon being turnished with such copy, drawing, print, or
deseription in writing or in print as in the judgment of the
said registrar shall be suflicient to identify the particular
design in respect of which such registration is desired, and
the name of the person claiming to be proprictor, together
with his place of abode or business, or other place of address,
or the style or title of the firm under which he may be trad-
ing, shall register such design in such manner and form as
shall from time to time be preseribed or approved by the
Board of Trade; and any design so registered shall be
deemed ¢ provisionally registered,” and the registration
thereof shall continue in force for the term of one year from
the time of the same being registered as atoresaid 5 and the
said registrar shall certify, under his hiand and seal of oflice,
in such form as the said board shall divect or approve, that
the design has been provisionally registered, the date of
snch registration, and the name of the registered proprictor,
together with s place of abode or business, or other place of
address.

2. That the proprietor of any design which shall have
been provisionally registered shall, during the continuance of
such regisiration, have the sole right and property in such
design ; and the penalties and provisions of the said Designs
Act, 1842, for preventing the piracy of designs, shall extend
to the acts, matters and things next hereinafter enumerated,
as fully as if those penalties and provisions had been re-
enacted in this act, and cxpressly extended to such acts,
matters and things respectively : that is to say,

I, To the application of any provisionally registered de-
sign, or any fraudulent imitation thereof| to any article
of manufactare or to anyv substance,
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1I. To the publication, sale or exposure for sale of any
article of manufacture, or any substance to which
any provisionally registered design shall have been
applicd.

3. 'That during the continunnce of such provisional regis- The exhibition
tration neither such registration nor tie exinbition or exposure ©f provisionally
of any design provisionally registered, or of any article to ﬁiﬁ:“z:“i
which any such desigh may have been or he‘iutendcd to he cmﬁi,{ places
applicd, in any place whether public or private, in whiclh not to defeat
articles are not sold or exposed or exhibited for sale, and to copyright, Se.
which the public are not admitted gratuitously, or in any
place which shall bave been previously certificd by the Board
of Trade to be a place of public exhibition within the mean-
ing of this act, nor the publieation of uny account or de-
scription of any provisionally registered design exhibited or
exposed, or intended to be exhibited or cxposed in any such
place of exhibition or exposure in any catalogue, paper,
newspaper, periodical, or otherwise, shall prevent the pro-
prieter thereol from registering any such design under the
caid Desigus Acts, at any time during the continuance of the
provisional registraticn, in the same manner and as fully and
effeetually as 1t ny such registration, exhibition, exposure ot
publication had been made 3 provided that every article to
which any such destgn shall be applied, and which shall be
exhibited or exposed by or with the license or consent of the
proprictor of such design, shall have thereon or attached
thereto the words * provisionally registered,” with the date
of registration,

4, That if during the continuance of such provisional Sale of articles
reistration the propricior of any design provisionally regis- to whieh
tered shall sell, expose or offer for sale any article, substance }ff::::'; y
or thing, to which any such design has been applied, such agsions, &e.,
provisional registration shall be deemed to have been null and have been
void immediately before any such sale, offer or exposure #pplicd to
‘ _ i N ‘ L . defeat copy-
shall have been first made ; but nothmg heremn countained ;07 4
shall be construed to hinder or prevent such proprictor from desivn itself
selling or transterring the right and property n any suclh may be sold.
design,

5. That the Doard of Trade may by order in writing with Extension of
respect to any particular class of designs, si any particular peried of
design, extend the period for which any design may be pro- 17 :{‘;‘:;ﬁ:]
visionally registered under this act, for such term not ex- b;ffm:;rd of

eding the additional term of six months, as to the said Trade.
oard may seem fit 3 and whenever any such order shall be
made, the same shall be registered in the oflice for the regis-
tration of de:igns, and during the extended term the