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"IN THE UNITED STATES DISTRICT COURT.
FOR THE NORTHERN DISTRICT OF ILLINOIS S
: EASTERN DIVISION ROUNC

UNIVERSITY OF ILLINOTS FOUNDATION,

Plaintiff and .
Counterclaim Defendant,

_v_
BLONDER-TONGUE 'LABORATORIES, INC., Civil Action No.

‘Defendant and.

_ 66 C 567
Counterclaimant, g :

.-.v_

JFD ELECTRONICS CORPORATION, *

'Counterclaim Defendant.

REPLY BRIEF OF PLAINTIFF UNIVBRSITY
OF ILLINOIS FOUNDATION

' INTRODUCTION

While we anticipatéd most of deféndant B-T's
arguments in our.Opening-brief, é'few-points were raised
in its answering brief which require comment. VB-T'S
-.brief contained in addition many_minor points With-which
we dolnot agree, but which éfe inconsequential.' Accord-
- ingly, failure to comment on‘any-partiCular'argﬁment
Amade by B-T should not be construed as agreement by

plalntlff to B-T's contentlons




Defendant's Motion to Dismiss

In.its'argument that the complaint should be

dismissed because of a purported failure on the paft_ofi

- plaintiff to.preSent a pfima facie:case;.BQT is confus-

ing a patentee's burden of presenting sufficient evi-
dence to convince the Court that infringement exists,

with the extent of the showing whicﬁ mustebe-made;to'- "

establish a prima faCie“case of infringement.suffiéient

to withstand a motion to7diSmiss}

All of defendant's arguments and its c1tat10ns |

' from 1ega1 precedents are apt only in connectlon w1th

the ultlmate burden of a plalntlff to establlsh 1nfr1nge~
ment, rather than with the extent of the proof Whlch
must be made'during a plaintiff's case in chief. It -

should be particulariy_noted.that none of'the ;aées.cifea.

e by defendant relates to a $ituation in which the suffic--

iency .of a patentee's prima facie showing of infriﬁgement

- was questioned. Rather, all the cases relate'togthe-ul~

timate issue of whether infringement had been proved
The cited decisions state only that a paten-'

tee has the burden of pr0v1ng 1nfr1ngement w1th whlch

we agree, and that this infringement must exist_in'fatt

as well as within the language of the claims of the patent




in suit. Further, the decisions-recognize that patents"'

,by their very nature may at times involve materlal of

such techn1cal complex1ty that a court does not under-.
stand the terms of the claim ianguege; In_51tuat10ns
of this type, the;plaintiff, who has the ultimate bur-
den-ofrproof of'infringement 0bv1ously runs the risk
of failure to. dlscharge ‘that burden: in the event he

does not prOV1de an explanatlon of the technical aSpects

of the case so as to educate the court and thereby per-

mit it to decide the issues of 1nfr1ngement.
| On the other hand, 1t is the ultlmate respon—-
1b111ty of the court to dec1de all questions of in-
frlngement and no amount of expert testimony oT explana-

tlon of technlcal or compllcated terms can remove this

respon51b111ty from the court. As Judge Learned.Hand

said in Kohn v. Eimer, 265 Fed. 900, 902 (2nd Cir. 1920):

'"Spec1f1cat10ns are written to those
skilled in the art among whom judges
are not. It therefore becomes neces-
sary, when the terminology of the art
'is not compréhensible to a lay person,
that so much of it as is used in the
specifications should be translated
~into colloquial language; in short,
that the judge should understand what
the specifications say. This is the
only permissible use of expert testi-
mony which we recognize. When the




judge has understood the specifica- =
tions, he cannot avoid the responsi-
bility of deciding himself all ques-
tions of infringement and anticipa-
tion and the testimony of experts

upon these issues 1s inevitably a
burdensome impertinence.' (Empha51s
added). - ' _

In this case we provided sufficient back-

~ground for the Court so that it could understand the’

meaning of the technical terms'and phrases used bothr

in the antenna 1ndustry and in the patents in su1t

- We further presented detalled evidence of the construc—

tion and manner of the operatlon of the accused B-T

-antennas. “In short, all of the facts neCessary'for-a

decision by the Ccurf_dh the issue of infringement were

presented during our prima facie case. We did not,

however, attempt to apply the claim 1anguage spec1f1-’:

cally to the accused structures durlng our prlma facie

‘case. Once all the necessary facts are presented, any

attempt to apply specific claim language to the accused - .. °

structures is, . in reality, only argument; which is bet-
ter left for.the.briefs.* Admittedly,‘we'could heve
supplied expert testimony alOug these lines, but fhié
would have invaded the province of the‘COUrt, aS.Judge

Hand note& in the Kohn case ébove.




.In_summary,'our prima facie_caée presenféd 
all of the facts necessary for a deciéion'bf thelcouft.
on the issue of infringement, Our.brief provided_the;f
argument which we believe will be helpful fo-thé court
in arrifiog at the proper oonclosion.oh thisoissue; _It
should not be forgotten, however,'thaf thé brief is onlf
argument, as WOuld:have.beén the tesfimohy'of}any ex-

pert who:purported to testify on the:iésue'of‘inffingeé -

ment during our prima facie case.
Defendant's motion to dismiss should be de-

~mnied.

>

VALIDITY OF THE ISBELL PATENT -

1. The Winegard Decision

-Our position concerningrfhe finding of ob-
viousness by Judge Stephensoﬁ in the Winegard case'is
set forth in our brlefs in the appeal of that case, cop-
ies of which were submltted to the Court | It would do
no good to repeat here the arguments made in those
briefs-relative to Judge Stephenson's findings.

The allegatlon in B- T's brief (footnote page
. 5) that Mr, Harris admltted the truth of Judge Stephen-

son's ""'generalized statements' is incorrect. Mr. Harris




admitted (Tr. 205) only that a mefhod'was known for de-
signing the_géheral class of 1gg4periodi¢ antennas,_not '
“that évéry_membef or even most members 6f‘fhi3;ciass
would in fact function as.lpg—periédic anténhas. This
point was clarified in Mr. Harris's iatér téstimony

(Tr. 225-226). Further, the Jasik handbook (PX-SS) and
the buHamei and.Ore“articlel(DX-ﬁ) clearly shbw_that it
could not be predicted which of the manf structures in-
_cluded within such a general: class would fuﬁétidn_as
frequency independent antennas. See our main bfief,
pp. 12-14. | '

The'failure;of many structﬁres satisfying'fhe-
1pg<periodic:de51gn pfinciple to'funﬁtion as antennas
.Was_demgnstrated in-our exhibifs”PX—SO_to 38 and 51.

The fact that these structures did not use simple linear
dipoles is not significant, since prior to Isbeil‘s in- .
vention no successful lpg-pefiodic antenna had ever been
. ﬁade'uéing simple_linéar'dipoleé,  Regardless of whether
 their sﬁapes are esoteric, as Contended'by.deféndant, all
of the structures shown in these exhibifs 30-38 and 51, |
satisfy the lpg—periddic prinﬁiple of fepéating cell
construction, which defendant alleges is a methdd for

designing log-periodic frequency-independent antennas,




- yet none of these structures was.a satlsfaetory antenna
With respect to PX 36, B- T appears to be argu-
. ing (brlef p. 6) that a crossed feeder is a necessary
part of all 1og—periodic antennas. This'is-ndt.true in
fact, nor has any support for this argument been glven
by defendants. A crossed feeder 1s ‘necessary in Isbell'_
class of leg—perlodlc dipole arrays; it may or may not
be necessary‘in other types-of 1egfperiedic'antennesﬁ“
- There is no general requirement thet.in.ell 1eg¥periodic
antennas the feeder must be crossed (Tr..231jf Tnis is
"another indicatien of the unpredictability:of'the aé-'
Asién for a successful leg—periodic antenne} |

| In its argument (brief, p. 6) concerning _
Qnarterly Report No. 1 (DX—7), defendant iifts snall
portions of the report out of context and bases its
~argument thereon, without showing what the quoted state-
ments refer to specificallf.'~The;excerpts_from pege_z
relate to a cless of antennas which are self—eomplemenf‘
tary (PX-55, p. 18-14)_end-areimade'of'sneet metal,
and these statemente are limited to such.structures.
The fact is that noth fsbell;e dipole erray and most -
other log-periodic antennae having practical use do not-

~fall into this self-complementary category; and their




dperatlon cannot be predlcted as recognlzed by the art.
Further, B-T's comment concernlng Isbell's planned in-
"vestlgatlon of th1n llnear elements 1gnores the fact -
that there are many varieties of log- perlodlc struc--'
tures having thln_llnear elements} most_of wh;eh_do not -
work. | R |

| It 1s eV1dent that defendant s attempt to
characterlze the operatlon of Isbell's antenna as ”pre-_
_dlctable” is at variance: w1th the testlmony of all the-'
experts who have given an oplnlen on this subject, not
~only in this.case but in the Winegard'case”as'well.
eMoreover, the basis: for the argument is llfted out‘of_
context and does not support the conc1u51ons whlch_B-T
would like this Court to belleve |

The- purported conce551ons by Dr. Mayes. and

the Jasik handbook that the Isbell structure could be
derived from prier aft_leg-periodic-arrays.bf reducing -
-the angle between the booms to zero (brief;'p.f7; foet-d”
note) are not concessions at all,_but_rather'only hind-
sight recognition of the technical basis for'tﬁe.operae'
tion of the Isbell antenna. THis recpgndtion, however;
'océurred.aﬁtez'Iebell's invention and does net'ehow. |

that the invention was ebvioue when it was made.




2. Purported Ant1c1pat10n hy Dullamel Patent 3,079, 602
(DX-14) _ _

Although the DuHamel patent‘discloses_that.-
the ahgle;between the booms_of'the'antenna_may'approéeh'

0°, there is no teaching in this patent of the use of

- spaced dipoles.. Each of the'triangular elements 51(e),

| 51(d), Si(c), étc., in this patent'is'cennected di--

rectly to 1its adjacent 51m11ar elements. -Accordingly;
there is no spac1ng between elements and therefore the_

arrangement-cannot suggest Isbell'S'constructlon in

- which the spacing between adjacent dlpoles varies from

one end Qf the array to the other,_ Since, in fact

each of the triahgular elements is directly_conheetéd{

‘to each of its neighbors, there is no transmission line

as such,'Correspondihg to that used in Isbell, and

‘therefore it cannot be said that the transmission line

is transposed in connection between adjacent elements,
as in Isbe11; |

There is, moreover, no disclosure or.teachihg
in the Dullamel patent that his disclosed Structures are

made up of dlpoles simple or otherwise. Certaihly,

when the structure is in. the preferred form whereln the E

two booms are angularly w1de1y separated, the elements



of.thé structures are tOO'faf épart tb OPérate as di-.
poles. 'In_thiS'respeét, see aISO'the_discuséion 6f*
DﬁHamel and_Ofe;s lpg-periodic sﬁfucturés in Jasik!s
handbook (PX;SS,Vp. 18-12),:whére they are-déécfiﬁéd
as non-planar, the obviously préférred eﬁbodiment.
There is, therefore, no suggéSfion t0 one
skilled-in the art that the triangulér élementé (nOt'-
'dipoles) haVipg'zero Spacing.between"adjacenf_elémeﬁté_
” shbui& be3rep1aced.by Simple;dipsle eléments_of_a var-
iable spacing, in accordéncé with the.Isbell_patent..
“In making this.argument, BFT,is dbviously'usihg only
hindsight, in the.light of the teachinés.of'fhe Isbell
patent, rather than what would have been_obvious.to.

one skiiled in the art at the time,

3. DX-8 (Q.E.R. 2) is Not a Statutory Bar

The reasons why Q.E.R. 2 (DX;S) is not a sta- .
.tutory bar are set out at-iength“on pages 17—19 of our
main brief. We need only édd that Miss Johnson's festi—
mony quotéd on page 10 of B-T's brief indicate equifdca-
tion even in hef own opinion as to whether Q.E.R; 2 was
available to the public on April 50; 1959;* TheTefiS"

certainly no proof that this was the case.

~-10-



‘With respect to the'casés cited byxdeféndant,
it should be noted that not one of them is directly
applicable-torthe facts of the présentﬂcasé;' Thus;
there was no eprsure of Q.E.R! tho'the public for
sale or otherwise; there was no depOsif of Q;E.R;_Z
'in-a library, nor was it-eVer.put“Qn'file;thére was
no:announcement of availability of Q.E.R;:Z tb the
public.  In short, there was 1o act which iﬁdicate& Fub~:
.1icatioﬁ oT ‘any inténtlto publiéh Q.E;R,_Z, .AcCordingly;

this report cannot be a statutory bar.

4. The Channel Master X.0. Antenna Does Not Anticipate

- The reasons why the K.0. antenna doéé-not'anf
ticipate the Isbell patent were set forth in our main
'_brief 6n pages 16 and 17. 'Defendant argues that the |
Isbell patent does.not exclude the use of folded dipole.
eiements,'which defendant admits'cOnstitutéS'a differ~
énce between. the X.0. aﬁtenna aﬁd Isbellis simplé dipole:
array."Defendant-has_givéﬁ'no evidencé of'what-ﬁne
skilled in the art would understand ¢oncefhing the Qbé
viousness of using folded dipoles in place of -the simpie
~dipoles of the Isbell patent. Mr. Harris,-howeVef, tes-

tified (Tr. 233) that there is no disclosure in. the -

“11-



" Isbell patent'which'wonld_indicate to one Skilled:in
~the art that ‘any type of dipole othet_than_theieinpie_
._1inear'dipole illustrated therein could hehused'in the
Isbell patent, aﬁd his testimony'was not oontroverted.
_. The fact that the K.O. antenna reference was
not llsted among the cited prior art in. the Isbell pat-
ent 1nd1cates only that the Patent Offlce d1d not con-

sider this reference to be pertinent, rather than that

it was overlooked by the Ekaminer. Artmoore Co. v.

Dayless Mfg. Co., 208 F.2d 1, 4 (7th Cir. 1953). As

we showed in our main brlef (page 14), the Examlner
.applied the X.0. reference agalnst at 1east one of the
claims during the 1nterference in which the Isbell pat—

ent was 1nvolved

INFRINGEMENT OF THE ISBELL PATENT

Although we concede the'Isbeli invention con-
templates "close" spaC1ng between the,. planes of the di-
pole elements, nowhere does the patent. 1nd1cate, as de-
- fendant contends, that the dlpole elements must be
located "as nearly coplanar as possibie”. “In fact; the
embodiment of the Isbell antenna'depictedlinnFigure 2

'of the patent shows a distinct separation between the

o -12-



~ booms 17 and 18. -One skilie& in. the art_ﬁould understand
that'the closeness of ‘the spacing refers to separation.
in terms of pértentage of-a’wavélength (Tr;jlgﬁ)”and n6t 
to specific physical dimensions. The actﬁal'physiCal
dimension constitutihg_”éldse 3pécing” in one case.w§u1d".
' not necessarily bé thg saﬁe as that in the éaséfof'ag |
'anteﬁna designedufor a.different-ffeqUehcy_range.i Thé
term "substéntially coplanar", as used in fﬁe.claims bf"}'
the Isbell pateht, indicates oniyrthat the-dipo1é eie;
-ments must perform subsﬁéntially as if they were inithe.
same plane. This is certainly .true of the_dipoie'eie-
_ments.in the accused B-T anﬁenﬁas, whiqh-operate,-as Mr.
‘Harris téstified (Tr. 97,'116),Zin'sub3tantia11y the same
way to prodﬁce substantiallj the same resuits'aS'thbsé :
of the Isbell patent. _ : |

The factﬂthat Blonder-Shenfeld patent 3,259,904
ﬁas.ailowed over thé'Isbell ﬁateﬁt is not significant'as
~indicating that the actuSed-B-T_antéﬁnas.opératé'in any.:
diffefent-mannerxfrdm thoée-of:Isbell. All 6£ the claims
- of the Blonder-Shenfeld patent have.ﬁdditional_distinct |
limitations notVfaund in- the isbelllpatent which ﬁresum-
ably provide a basis for distinguishing over}the'Isbellr

‘patent. It is elementary, however, that ihfringement of

13-



a patent is not avoided by adding elements to the'péf-
ented combination, even though'the new combination so -’

formed may itself be patentablél ‘Martson v. J. C.

Penney Co., 353 F.2d 976, 985 (4th Cir. 1965). Accor-

dingly, the fact'that the Bionder-Tongue antennas
are covered By the Bloﬁdef-Shenfeld.pateht is no evi-
dence that they do not infringe_the-lsﬁell ?atenf; |

.. The so-called édmission.by Mr.'Harrishtﬁét ,
the DuHamel strucﬁure was not c0p1anaf (B—T”Erief, p;
16) was specifically iimited to the vast majority of
'structures discloséd by DuHamel which are; in fact, déf
scribed as not cbplanér.-_It is only in‘the éxtreme |
1limiting case (when the éngle between,thé booms is 0°) -
that the halves Qf-the.DuHamel'structure éanrbe Eonsi-
dered substantiallyléoplanar; .Mr. Harris did not, of
- course, testify as to this condition.. | |

_ Further,rDr. Mayes did not testify, as B-T

éllegeS'(brief, pp. 16-17) that if the B-T antennas were -
modified to make them coplanar, "they would no longer
operate pfoperly”; He testified only_that_the pérfor_
_mancé would deteriorate. This.déteridration,;hOWever,

would not prevent practical use of these antennés..




VALIDITY OF THE MAYES AND CARRELL PATENT

1. The Argument'Thét:The:Invention"Was.Made bz;Another

.Defendant's'argument that fhe-Mayes and Car;
rell invention Was'actually made by-Mr. Turner'is 
treated on pages 19-21 oflour main brief. As We'indiFf
cated there, the Mayes and Carrell”invention included

-tWo concepts, namely, the use of V dlpoles and the Opera-
‘tion at hlgher order frequenc1es Although Mr. Turner
may concelvably‘have-spggested the use_of-V-dipbles;_he
made no contribution to the second coﬁcept of'fhe in-
vention, without Whicﬁ'there is no benefit-in the use
.of V-~dipoles. Moreovér,_there-is'no-supporf'for-B4T'5
contention (brief, p. 17) thar'"higher order frequency
eperatioﬁ_automatically results" from the use of V-dipoles.
As shown in DX-10, following Turner's suggestien, V-
dipoles in a 1og¥periodic.array ”were'tried.with_no eig—'
nificant. change in performance " .
| | The Carter patent 1,974,387 (DX 15) referred
to by defendant shows the angle which a-51ng1e_Vfd1pole
antenna should harelin'order,to'improve its direetivity,
as Dr. Mayes testified (Tr. 643). There is no teaching

‘eithér in this ‘patent or in any other prior art.that

-15-




' V-dipole elements could be combined in avlog—periOdic
array to produce a structure having improved broad band
' capabilities, as covered in the Mayes and Carrell patent.

2. Purported Fraud in the Procurement of the Mayes and
Carrell Patent :

' Defendanf's contention that Mayes.and Carrell
.perpetrated a'fraud_in the Patent'Offioe in the procure-
ment of theirkpatent has been-treated;at-length inrourp .
brief:answering;defendaht's opening brief.  Sﬁmmeri2ingr~7
our'ergumenr there, there is no obligation on the part
of any infentbr to'cite referenees_to the Patent Cffice
which do not anticipate his invention. ‘Further there
is no ev1dence to show that ‘Mayes and Carrell knew that
the Unlver51ty reports were legal publlcatlons at the
time their affidavit was made. Thus, there is no show-
ing that Mayes_and Carrell écted_with fraudulenf'intent.p.
or reckless disregard of the facts, so thaf_the_fraud_
alleged bf defendant has not been_substéntiated.

3. Alleged Improper Relssue of the Mayes and Carrell
Patent

Although defendant states that the laW'coneern-_

ing the proper’grounds'forlobtaining a reissue patent is

. -16-



- very élear, it offers mo degisions to Supporfzits.argu;,
ment that the reissue of the Mayes and Carrell patént

- was iﬂvalid.'.In fact,.the léﬁ quote§ by“B;T-itse1f
states that a patent may be deemed inoperaﬁive ", .by
reason of the patentee claiming more or less thanihe‘:
had'a right_t0 claim in_the‘pétenﬁ")'and that a reissue

patent may be granted under such circumstances. The

Patent Office itself is the best ju&geloffWhéther'the,

provisions relating to the]reissue of'a'pdtent-haVQ'

been met by an applicant.- England v. Deere § Co., 284
F.2d 460 (7th Cir. 1960). 'The-factfthat-fhe'reissue

.patent was_grAnted in this case ié ﬁéighty efideﬁce_bf
its propriety, which has not been dveréome.by defendant's

argument.

INFRINGEMENT OF THE MAYES AND CARRELL PATENT _

" Defendant relies on the same argumeﬁt-made in
‘connection with' the Iébéll patent.td suppdrt its conten-
tion that its products do not infringe theiMayes and |
Carrell patent. As we have shown, however, defendant's
accuséd antennas use the samé combination of elements
and operate in substantially.the'same way to produce

" the same Tesult as the invention covered by the Mayes

-17-



s 3

and Carrell patent (Tr. 112, 116). The;argument thgp
the dlpole elements in the accused B-T antennas are not-
"substantially. coplanar” cannot be supported Infr;nge- :

ment of the Mayes and Carrell patent 1s,clear,

"~ CONCLUSION

__None_of.the'defenses raised by defendant has

‘any merit. Both of the patents in7suit shouid'be found

valid and infringed by defendant's accﬁsedfantenna struc-

tures.
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