“IN THE UNITED STATES DISTRICT COURT :
FOR THE NORTHERN DISTRICT OF- ILLINOIS
EASTERN DIVISION :

THE UNIVERSITY 0F'ILLINOIS'FOUNDATION,

- JED ELECTRONICS CORPORATION

_;-"
" Plaintiff and 1—.
Counterclaim Defendant, )
Ve }
- BLONDER-TONGUE LABORATORIES, INC., ~) .. CIVIL ACTION NO,
- D - ) . 66 C 567
Defendant and- )Y T
Counterclaimant, )
V., )
)
PR
)
)

: Counterclalm Defendant._

PLAINTIFF'S TRIAL MEMORANDUM

I ISSUES RAISED BY THE COMPLAINT =

A, Introduction

Plaintiff conteﬁds that defendant"Blonder-Tongue
r(BT) has 1nfr1nged two patents relatlng to antennas, . These.
patents, Isbell patent ! Wo. 3,210,767 and Mayes et al, patent
No. Re.-25,740, cover antennas of_novel types whlch‘have
such a‘cOmbinétiOn of desirable'properties,:including; épe-
cifically, uniform response over a wide band of. frequencxes

and hlgh eff1c1ency, among - others wh1ch w111 be dlscussed,

that they constitute the best solutlons to date of the strin-
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gent problems 1nvolved in teleV1szon recept1on, and partlcu—_;-‘

larly those of color televzslon receptlon.‘ _

TeleV151on, in common with- other methods of con-
muﬁication, requires that information be~conveyed'from_one
'point-to'andther.' Television'broadtasting, iﬁ_partiéular}_-
in?olves_thé sending of informationuvia raéio'wéves fromza-

- broadcasting station, usually.in a1i‘dirE§tibns, fo7a'maSsr‘
audieﬁce'consiSting of the individﬁal-oﬁners*ofﬁtelevision
recéivers." o 7 | |

iy The television transmitter is'usually located on
tdp'of a_tali structure, such as a bﬁilding or a tower,_near 
the center of the populatlon area.' The television tranémit-
,ter sends power in the form of radlo waves through the earth's
atmosphere, usually in all d1rect10ns.toward the teIGV1slon'
receivers in the'area.

Within any given metropolitan teleVision_broadcast
service region, the ﬁtmosphere contains many complex electri-
cal disturbances in the fbrmrof_radid ffequency waves of
 various types, including those of the teieVisiqn transmitters
operating in.the area, In order tq'receive a particular te1e¢_ 
vision transmission, the owner of a television set must have
available some means for the recepﬁion of é_small portion of
the electrical energy which arrives at his location in thef

form of radio frequency waves from a particular television




'transmiitter._ Th:l.s means of receptlon of the des:.red s:.g-- "
nal from the atmOSphere is prov1ded for in the form of ‘a

teleV151on rece1v1ng antenna. Depend1ng on the c1rcum--

stances, it is p0551b1e to use antennas havzng several dlf- o

_ferent-conflguratlons; For example, in- the case of tele-

vision recelvers located relatlvely close. to the transmltter,‘; o

the 51mp1e Whlp or "rabblt ear" rod antenna mounted dlrectly
| to the teleV151on recezver cablnet can be used PrOV1ded
tthat the recelver is suff1c1ent1y close to the transmltter,'
thls type of antenna’ may glve satlsfactory performance,i';"
( _partlcularly W1th black and white teleV151on for whlch the
requ1rements are. relatlvely less strlngent than those of
color telev151on transm1531on.¢= | |

_. As the distance between the broadcastlng statlon o

,and the:ind;v1dual television recelver 1ncreases, however,
.the:tadio waves rapidly become weaker and neeker, and'it'is
‘advantageous te use an-antenna heving‘e greater'capebiiity |
}of energy extract1on from the atmosphere than the simple t'
wth or "rabblteear"-conflguretlons.' The relat1Ve ability-
of one antenna to produce a signal (i,e., a radio frequency,
voltage)'at a given-location diStantefrom.the-transmitting
statlon 1n comparlson w1th another antenna 51m11ar1y located

is a measure of the antenna s "galn " a techn1ca1 term used

in the 1ndustry in reference to an antenna s 51gna1 produc1ng




| 'capabllltles.' ObV1ously, other con51deratlons belng equal,

it is de51rab1e in an antenna to have as hlgh a galn as  '

o p0551b1e so as to 1nsure that the recelver has a 51gnal of

'_suff1c1ent smze for proper receptlon..o

| Another con51derat10n in- the d351rab1e propertles
of televzslon antennas stems from the fact that telev151on g
sxgnals are capable of bounc1ng or reflect1ng from many
types of man-made and natural obstructlons, such as tall
bulldlngs and hllls or mountalns.‘ It 15, thereforen posf
'_s;ble;for a given location to receive;:in ad@iiion;£o~the
prinary~signa1'coming'directly”from the'televiéiOnifrans;'.
mltter, a second signal from 3 d1fferent dlrectlon Wthh ;
arrives as the result of reflectlon from an- obstructlon.r
. This second 51ona1 also produces a plcture in the teleV151oneij
receiver in the same manner that the orlglnal does but be-'_r"
cause of the fact that it arrlves a short ‘time latergthan_
the original signal because of having covered'a ioﬁger path,-‘
‘the second plcture is slightly ‘displaced and oroduces ‘an-
undes1rab1e "ghost" 1mage. A solution to a problem of thls
type is to ‘use.an antenna capable of rece1v1ng s1gnals only
from the desired dlrectlon or~d1rectxons wh11e,exc1ud1ng all
'other signals which arrive from other dlrectlons._IThe ahilél
'ity of a teleV151on recelver to dlscrlmlnate 1n th1s manner

is a measure of the antenna's ”dlrectrvlty.
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When most of the telev151on transmltters whlch
serve a glven metropolltan area are located reasonably
close to one another,_a situation which is usual in many
metropolltan areas, 1t is an obV1ous-advantage that a'
s televzslon antenna have a unldlrectlonal d1rect1v1ty, . e.,l
“ that it be capable of rece1v1ng 51gnals only £rom the- di-
‘rection in which it is p01nted while regectlng-51gnals from:
the side or rear, The antennas of the patents 1n suit have
this de31rab1e un1d1rect10na1 property.‘_ | _

- Another property whlch is 1mportant in a telev;- R
-~ sion antenna, and 1ndeed cruc1a1 for color receptlon, is.
its ability to receive signals equally well over a wlde
band of frequencies.’ Every ueer'of_a te1eVision set knoWsr

that television programs are received on one or more of

twelve broadcasting channels known es'VHF (Very ﬂigh.gre- oo

quency)IChannels 2 through 13, _Theseechanneis.wefe estab-
liehed'shortly after'werld War II by the Federal Communica-
tions Commission on fixed frequency a551gnments whzch have
been maintained ever since, More recently, additional UHF-
(Ultra High Frequency) channels 14 ‘through 83 at higher fre-
quency assignments wvere estab11shed and are comlng into 1n-"
creasing use, Some of the defendant's antennas (eugey Gol= -
den Dart) are designed to cover only the-UHF chennels, while
others (e.g., Coior'Ranger).COVef both the VHF an&:UHF'chen-e"
nels, In the combination antennas, only the VHF section is.

accused to be infringing.




The channel aseignments-bY'the.Federal'Cemmunica-r
tions CommissiOn-in the.VHF_range prorided for twelve chen-.
_nels,tnumbers 2'through'13, inclusive, which occupied fre-
queneies.in the radio speetrum'from 54'megacyc1es throuéh“"'
n'216.megacyc1es, erranged iﬁ two”ﬁands,'channels thhrOUghtﬁ'
'occupy1ng one band (54 through 88 megacycles), and channels

7-3 the other (174 through 216 megacycles), with FM radze |
us1ng-a portion of the gap between the bands. These chan-'
nel assignments created problems in the antenna englneerlng
art which presented extreme challenges to the. telev151on_un
: receiving antenna designers. Prlor to this tlme,:there had
never ex1sted another. broadcast ‘type serv1ce that: requ1red
such a large ratlo of highest frequency to lowest frequency.
‘For example, the 54 megacycle to. 216 megacycle range of :_'
_channels 2 through 13 represents a ratlo of frequenc1es of
~ 4:1, This extreme frequency range presented such a diffi-
cult engineering problem to the antenna industry that it was
necessary to use compromise technlques to provide satlsfactory
_rece1v1ng antennas for television, 51nce there was no avall-
able antenna design at that time Whlch_would cover such e broad
range of frequenc1es. |
It would have been theoretlcally possible, of course,
to deSign-and use an individual antenna for:each channel, Such_

an attempted solution, however, presented arnumber,of-diffi-;'

"--6—_.'




culties, In addltlon to cost, 51ze, and welght con91derat1ons,-
 there were further difficulties resultlng from the unpre-. |
1'd1ctab1e effects stemmlng from 1nterreact10n of many antennast -
spaced close together. Stilt another d1ff1cu1ty was pre-
.sented by the method-to be used in connectlng'the 1nd1V1dua1
antennas to the teleV151on set.. Multlple transm1551on 11nes
cannot be simply connected to the 1nput of a telev151on re- -
ceiver w1thout spec1a1 matchlng sectlons known as. 51gnal |
.splltters whlch are necessary to av01d a severe m1smatch be- '
tween the antenna and the rece1Ver Wlth consequent deterlora-
tion of performance.. | N o

h | In order to avold insofar ascpossiole; the pfobiemp
' mentioned above, it was commonf%onuSe_a compromise anfenne:' |
fof the lower grouﬁ of VHF channels (Z'thrOUgh 6) coveriné
the £requencies ffom 54 to 88 megecycles and'another compro-"
mise antenna to COVer channels 7 through 13 in the range of
174 to 216 megacycles. The output from these two compromlse
antennas was then comblned and fed to the recelver..“

While this compromlse method of operatlon was satls-

factory for black and white teleV1slon,‘the_much more strin-
gent requirements of color television-rendered obsolete the
practices then in use. The underlying difficulty which
militates against the use of cdmpromise’antennas intended'to

‘receive an average frequency or one in the approximate middle




of the d951red band stems from the fact that each teleV151oni1
'channel is not a 51ng1e, flxed frequency, but rather a:

~ range of frequenc1es 6 megacycles wide, For 0pt1mum recep-"
tion of ‘the sound and plcture 1nformat10n transm1tted on a
given channel, all of the frequenc1es Wlthln ‘the band. shouldz
be received by-the,antenna and:supplledﬁtogthe,recexver_ln
the same relative magnitﬁde'as‘seht by the:broadéasting sta-
tion. Thus, unless the telévisiOn;anteﬁna has a uniform
gain across the chanﬁei, it willivérY-fhe relative-magnitude.
of the various frequencies it receives and.thefeby intrbduce3

) distortion in the'signél fed to the receivef(_-When‘all;tele-

“vision broadcaning was black and white, the-diétortion*caused

by nonunlform receptlon across the band was of relat1Ve1y

little concern 51nce it did not greatly affect the quallty

of the picture., With ‘the advent of color telev1s1on, however,

this difficulty is a much more serious one since such fre-
quency discrimination caused by therantenna'Can résﬁlt in de-
terioration of the colors in the picfure, a condition much
more readily discernible. .

The antennas of the Isbell and Mayes et al inven-

tions provided solutions to the problem of satisfactory tele-

vision reception, particularly of color_televisioﬁ signals,
in that one antenna could be made to cover the entire tele-
vision broadcasting band, including the UHF channels, if de-

sired, with a‘uniformly'high gain across the entire band,
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thereby ellmlnatlng color deter1orat10n problems._ In addi;_f
' tlon, the antennas require only one transm1551on ilne to

.the television set, e11m1nat1ng matchlng problems and, in .
addltlon, have un1d1rect10na1 d1rect1V1ty which can be.used

to ellmlnate_ghosts.and_other unwanted reflectlons. .

B.. L'The Patents’ in Suit

| The patents in suit, Isbell No. 3,210,767 and Mayes B
- et al, ‘Re. 25, , 740, cover antennas con51st1ng of several
:zstralght electrlcally conductlng rods (d1pole halves) arranged
: 1n_grpups-of two (dlpolgs), each dlpole_be1nglfed by a twq-
‘conductor transhission line, With'adjacent:dipoies-being-ton- "“
nected to alternate sides of the feed liﬂel In the Isbell |
1nVent1on,‘the dlpoles are stralght, whzle in the Mayes et al
invention the dipoles are V-shaped, the V's_0pen1ng toward
the front of the antenna, As described in each patent, there
is a certain arrangement_of dipﬁlé 1ength and spacing'whicﬁ
échieVes the broadband responserf which the antennas a;gl

capable..

€.  Defendant's Infringing Activities

Defendant manufactufeé«and sélls_antennaé_intended
for television reception which embody the inventions of plain- =
‘tiff's patents in suit., We will show that defendant's com-

mercial products correspond literally to all of the c1aims




of the Isbell. or Mayes et al. patents and constltute 1n-""'

frlngements thereof

"D, The Patent in Suit is Valid

1, "Presumption of Validity

| . The patent statutes prOV1de that a patent 15
presumed valid, and_the burden of proof_rests wmth_the deF

fendant to rebut this presumption. 35 U.S.C..§ 282, In

‘all patent cases, the Court must start withuthe presumption :

of validity'which attaches to the grant, It is axiomatic
that a patent, from the- fact of its issuance, is’ ‘presumed .

to be valid, Un1verszty of - 1111n01s Foundatlon v, Block

Tug Co.; 241 F,2d 6 (7 Cir., 1957)
This presumptlon is a p051t1ve factor Wthh must )

be overcome by clear and convincing evidence by_one who as-

serts ihvalidity. Artmoore Co. v, Dayless Mfg._Co.; 208'F;2d'
1 (7 Cir., 1953). o
In a suit for infringement of a patent,'it is;nbt

part of'the_plaintiff?s case to.negativé a pribr-publication
or prior use of the patente& invantion; _Theseiarg mattets |
of affirmative defense. The gtant-of~a patent-is prima'facie
evidence that the patentee is the flrst inventor of the de-
vice descrlbed in the patent and of 1ts novelty, ut111ty,

and unobviousness. The issuance of the patent is enough to

-10-




~ show, until the‘contrary_appeats, that all the conditions
on;which patentability'depends under the statUtes have
_been met,  The burden of prov1ng that the standards for

.patentablllty haVe not been. met is upon h1m who avers it

and thls.burden is a heavy_one.¢ Mumm v, Decker &-Sons,'

301 U,S, 168, 33 U.S.P.Q. 247,

-2, Conditions of Patentablllty -

| The Supreme Court in a recent dec1s1on (Graham v.
John Deere Co.,_383 U, S. 1) reafflrmed the general rule
~that the patentablllty of an 1nvent10n is dependent on. 1ts
. novelty, utlllty, and non-obV1ousness over the prlor art.
The patent in suit meets. these condltlons.

(a) Utility. The inventions COVered by the Is-

bell and Mayes et al. patents are. of obV1ous utlllty,
as attested to by the sales of such antennas by de--

fendant and other antenna manufacturers.'

-(b)  Novelty. Although defendant_has'mede conteﬁ?
tions to. the centrary, the fact is that no antennas
corresponding to_thoseftOVeredey thetpateﬁts in suit
had been made or described in the 1iterature prior to
the inventions by Isbell and Mayes et al._' 7 |

The references on which defendant may;fely de not

establish lack of novelty for the'Iebell and Mayes‘et al,




inVentions. No reference dlscloses an antenna corres-'”'
'pondlng element for element to those 1nvented by Is-
bell and by Mayes et al,

(c}) “Obviousness, None of the references c1ted

by defendant establishes that the Isbell or Mayes et
al, ;nventlons were obvious. At best, these;reierences
show only certain individual-elements‘offthe patenteddi
'.inventions,.but in different eombinetionelnith ethe; 7
elements. There was no teachingrorfsuggeStion'in the
art as to how these elements should-be-combinedhtcj:.’

‘arrive at the patented inventions, .

3... The Patents in Suit are lnftinged

The literal correspondenee:of'defendantfs antennas
with the structures covered by the claims of the patents . in
suit is for the most part too obvious.te pefmit any serious
controversy. _Defendant!s antennas contain a numberuofnparel-
lel dipole elements, which afe.either straightd("Gelden Dart"
and "Golden Arrow') or V-Shapedu(Coler Ranger-3, 5, 7, 10,;:
and 15), connected by a feeder which alternates in phase be-
tween connection to successive d1poles.‘ The lengths'of the
dxpoles and the spac1ngs between dlpoles are related in all
'cases 11terally in the manner called for by the clalms of

the patents in suit.




':'Théron1y5§o$sible cbntfovéfsy reléﬁing’td‘iﬁ:
fr1ngement concerns whether the. dlpoles in defendant s‘
7 antennas are substantlally coplanar within the scope of
the clalm language., We Wlll show that thls condltlon 1s
met by defendant's products, but even-lf thls were not
 true, defendant's products would st111 infrlnge the patent |

claims by appllcatlon of. the dcctrzne of equlvalents, as

- set forth in Nordberngfg. Co., v. Woolery Machlne Co., 79
F.2d 685, 692, |

‘"The test of- 1nfr1ngement is whether
the accused device does substantially the _
same work in substantially the same way and
accomplishes the same result, One appro- .
priating the principle and mode of operation.
of a patent, and obtaining its results by
the same or equivalent means, may not avoid

~infringement by making a device different in-
form, even though it Be Tmore or Tess effic-
Jent than the patented dev1ce." (Empha51s
added). _

It is further axiomatic that substantlal 1dent1ty '
between an accused 1nfr1ng1ng product and the ‘claims of . ~the
patent in suit does not have to be demons;rated to a mathe-

matical certainty, This proposition was set forth in City

of Grafton, W, Va,, et al, v, Otls Elevator Co.,_166 F.2d
816 (C.A. 4, 1948) as follows: |

o | "Rarely do we find an example of what
might be called perfect infringement., No

patent infringer would be so silly as to make
and vend a device 51m11ar in every mlnute de-

.'-13'.'.




- tail to a patent.' Infrlngement connotes,
between the patent and the accused device,.
merely correspondence as to the substan--
tial, dominant and essential ‘elements., Any
other view would make of a patent a fOOllSh
and fatuous thlng." _

11 COUNTERCLAIM'ISSUEQ

In its Counterclalm, B-T accuses plalntlff toge-z
ther Wlth JFD, of unfalr competltlon, antl trust V1olat10ns,_;

and 1nfr1ngement of its patent No. 3 259 904.

A."eUnfair Cempetitien.and°AntieTru$t tfbr |
© Defendant B-T bases its claims of unfair competi-

tion and anti-trust violation on a purported'conenifaCy-l
based on a "commercial bu51ness arrangement" between p1a1n-
tlff and JFD to carry out a campalgn against the antenna 'Vt.
industry threatening it wzth unJustlfzed su1t for patent in-
fringement,

There is no basis ‘in factjfor'any'of defendant's
contentions, _ |

The only "buSiness'arrangementﬁ of any kind which
exists or has existed between plaintiff*and JED is.aecon-
ventional patent license under.which JFD pays rqyalties fef
use of.piaintiff's inventions. - The patent lieensetalso'gives
_plaintiff the right.tolapprove JFD's advertieing referenees

to the_Foundationjor to the University of Illinois.'_Beyond




-:exerciSinthhisefight'of'approval, p1a1nt1ff played no part
'whatsoever in de51gn1ng, manufacturlng, promotlng or selllng

o any of JFD's products.-

“At no tlme:d1d.p1aintiff accﬁgefgny‘gnténna-mahﬁ-‘:

'facturer_of_inﬁringement‘of i£s pateﬂte witheut.geed'and

'.sufficient;basis £or the accusatlon.' In every 1nstance
_pieintifffs'actioﬁs were based on the right of every patent;ﬂ_ff
-eowner to enforce his patents by legal actlon,.lf necessary,ejee”
rather than in furtherance_qf a:purpo:tedhconsplracyeto re-

,_Strain.competition.__No such conspiracyeever_exiSted,

B} Infrlngement of Patent 3 259,904 O

Plalntlff is not a commerc1a1 enterprlse.- It has'_.
no facilities for de51gn1ng, manufacturlng, oY selllng any -

commerc1al product, Spec1f1ca11y, plaintiff has never made,:

used, or sold any antenna much less one comlng W1th1n the
scope of defendant s patent. '. _ |

| Blonder Tongue's accusatlon of 1nfr1ngement of its
patent is presunably based on the “commerc1a1 bu51ness ar-

rangement" purportedly ex1st1ng between plalntlff and JFD.”_

_As previously noted, however, the only "bu51ness arrangement"
-between plalntlff and JFD is that of licensor- licensee,

~Plaintiff played no part in de51gn1ng, maklng, or selllng

JFD's products. and accordingly eanno; be held_to have,lnfﬁ

fringed defendant's patent, if such infringement exists.




. III CONCLUSION’

That the 1nVentlon of the Isbell ‘and Mayes et al.
patents solved a problem whlch had long perplexed televx--'
sion antenna des1gners is clear, as_demoqstrated by the
commercial sﬁcceSS of'an;ennas'following'the;design3~dis-"
closed in these patents., Defendant_haé“apprepriatedfthe

substance of the Isbell and Mayes et-EI inveﬁinns in its

_products whlle attemptlng to av01d 1nfr1ngement by staylng e

~ Jjust out51de what it belleves to be the llteral 1anguage of

the claims, The contrlbutlon to-theeart‘of the_Isbell and_:
Mayes et'al; patents'should.be fecognized7by'this:Courf-by_“-
finding these patents-to.ee valid and infrihged'b?fdefendent..

As to the counterhclaim’issues,\there ielno_merit
in any. of defendant's eontentione; :No-eenSPiracy'Between
ﬁlaintiffeand JFD ever existed.'_fhe eciionsiof_plaintiff in )
enforcing its patents were fﬁl;y justified and-do_not-con-'
stitute unfair'competitionler aﬁti—trﬁs£ viola;ions.e

Plaintiff does not make, use;_orrsell_any_antennas,
much less antennas covered by defendant's patent, and_cannet_ '
therefore be held to haVe*inffinged thistatent; regerdless.
of its validity. _ , :

Respectfully submitted,
.MERRIAM .

RSHALL, SHAPIRO

By

Bdsii P. Mann L
One of Attorneys for Plalntlff o
" 30 West Monroe Street a

. 3 ' ~ "Chicago, Illinois 60603
DATE: WM/ 1567 Area Code 312 - 346-5750
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