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IN THE
l?OR THE

o

UNITED STATES I~~[~!~~
NORTHERN DISTRICT O~Itt~NO~~ .

EASTERN DIVIfiIltRT A. WAm~[R, JR., Ci~rk
United States District Court

THE FI1~EY COMPANY, a partnership, )
)

Plaintiff,. )
)

v. )
)

JFD ELECTRONICS CORPORATION, )
a corporation, and )

THE UNIVERSITY OF ILLINOIS FOUNDATION,. )
a non';'profitcorporation,· )

)
Defendants. )

FIRST CAUSEOP ACTION

Civil Action
No. 65 C 220

and
No. 65 C 671

(Consolidated)

1. Plaintiff, The ~inney Company, is a partnership

having its principal place of business at 34 West Interstate

Street, Bedford, Ohio; and being composed of Lewis H. Finneburgh,

Jr., Morris L. Finneburgh, and MorrisL. Finney, Jr., as partners,

all of whom are citizens and residents of the State of Ohio.

2. Defendant, JFD Electronics Corporation, is a

corporation organized under the laws of the State of New York,

is doing business in "the State of Illinois, and has a place of

business. and agents at 6330 West Hermione, Chicago, Illinois.



"

.3. Defendant; The. University of Illinois Foundation.

is a non-profit corporation organized under tho laws of tho

State of Illinois, is doing business and has aplaco of b~sinQSS

and agents at various locations in Chicago, Illinois. including

the laSalle Hotel, Chicago. Illinois.

4. . this cause of action ariscs under the patent laws of

the United SCates. Jurisdiction is given this Court by Title 28

United States Code. Sections 1331. 1332, 133$(a):and 2201.
. \.

Venue is given this Co'Ur~by 'ricla 28 United States Code.

1391(c) •

. 5•. United States Letters Patent.I'Jo. 3,108.280 issued

to Defendant, The University o.f Illinois' Foundation. on October

On ~arch 9. 1965. this patent was reissued_as Re. 25.740.
"-./----;--/

Defendant,The University' of Illinois Foundation was the ~~er of

said patent 3,108.280 until it was surrendered and replaced by

the reissue thereof and has, since been and nc,11 is the owner of

the reissue patent.

6.· ,United St:atesLettersPatent No. 3.150.376 issued

to Defendant, Tho University of Illinois Foundation: on September

22. 1964, as thaassignee of RobartL.; Carrel and Paul E. Mayes.

Defendant. The Univarsity of Illinois Foundation, 'is also the

owner ofsaidpatorit 3.150.;;76•
.;",
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7. Defendant, J.'110 Unil1ersity of Illinois Foundation,

by letter datcd February 4, 1965. and over tho sig~~turc of its

attorney., Samuel B.Smitb, charged Plaintiff withinfringe~nt

of both of its aforesaid Unitcd States Lett~rs Patent Nos.

Defendant:.cna-tgcd Pluil1.t::L;Ef 'with infringement of its aforesaid

reissue. patent Re.• 25.740 and repeated the charge of infringement

by Plaintiffofitsiaforcsaid patent: Ho. 3.150.376.

Electronics Corporation. ia the exclusive licensee under a

license gral'ltedto itpy Defendant, The University of Illinois

Foundation. under botb.,of said United States Lette);'s Patent Nos.

$I. Dcfendant,JFD Electronics Corporation, has charged

'Plaintiff's custOlllCXS with iniringe,nent of United States letters

Patent Nos',3,108.280 (now Re.25,740) and 3.150,376 in thoir

sale of home television antenl1aS manufactured by Plaintiff and

originally sold by-it to such customers; and Defendant, JFD

Electronics Corporation. l~s threatened Plaintiff's customers
~ . .

with suits for infringement 'of,UuitedStatcs Lorters ?atentNos.

3.108.280 (now Re •. 25.740) and 3.150.376•
. } 'i'
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10•. Defendant, The University of Illinois Fot:ndntion,

has sued a customcrof Plaintiff, Allied Radio Corporation of .

Chicago, Illinois, for infringement of both of said patents'

Re. 25,740 an~ 3,i50,376 in the sale by said customer of heme

television anter~,as manufactured by Plaintiff and originally sold

by it to said'customor. That suit: is Civil Action No. 65C220

filed in this Court On or about February 12, 1965. Plaintiff

was named in said suit as a co-defendant, buc has never been

served with process in that suit or appeared generally or

specially'Cherein and is not a party thereto.

11. A justiciable controversy exists bet~"een Plaintiff

and both Defendants with respect to the validity and infringerr~nt

of.said Letters Patent.

12. Plaintiff denies that it has infringed any of the

claims of either of $aid United States Letters Patent Nos.

Re. 25,740 (formerly 3,108.280) and 3,150,376.

13•.. Plaintiff alleges that the United States Letters

Patent Nos. Re. 25.740'(fcrmerly 3,108,280) end 3,150.376 are

both void and .invalid in law in their entireties because. as to

each of said patents,.. zhe alleged invention described and

claimed therein was described in a printed publication more than

one year prior to the effective filing date thereof and was in

· I

· ,
· ,
I

public use and on sale in.the .UnitedStates more then cne year

pdo);' to the effective filing date thereof; £I.;'1.d the alleged

-4-
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~nvcnt~on ~ncreo~ was oc~cr~bed ~n a pa~ent g~antcd on an applica-

Cion for patent by another filed in the United States before ~he

invontionor discovery thereof by the patentees; and the

patentees nall~d tbereindid not themselves invent the alleged

invention described and claimad therein.

14. Plaintiff alleges that the United States Letters

Patent Nos. Re , 25.7L}Q (forl1lOrly 3.108.280) and 3,150.376 are

both void and invalid in law' in their entireties because, as to

each of said patents, the alleged invention described and

claimad therein was such that tho differences between the SUbject

matter thereof and the priOlo" art 'I-,ould have been obvious, at' the

time the 'a11egedinvention,"as made, to a person bavang ordinary

skill in the art to which said subject matter-pertains.

15. Plaintiff alleges that the United States Letters

Patent Nos. Re.25.740 (iomerly 3.108.280) and 3;150,376 are

void and invalid in their entireties because. as to each of said

pacenzs , the claims thereof do not particularly point 01:t and

16. 'Plaintiff alleges that the United Statc;$ Latters

Patent Nos. Re. 25.740 (fomerly3.108,280) and 3,150.376 are

voidandinva1idin their entireties because, as to each of said

patent.s. the claimS thereof embrace and purport to cover more

t.han that which is disclosed therein as the alleged invention of

the patentees and·morethan·they had a .right.to claim.
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17. At loast thi:;:ty (30) days before trial he;ceof.

in accordance with the pro\l'isions of Title 35 United States Code,

Section 282 ~ plaintiff ,~'/ill. give Defcnde.nts :notice of the prior

publication~l' and pb.tcntsatld the names and a.ddressco of thlij

persons to be relied upon by Plaintiff'to establish that the

aforesaid patents arc void "no invalid.

18. ..0.. decree by this Court t-Jitb respect to the icsuc;s

aooi'1;ion'11 litigation· in'this and other jurisdicidons betweon

D~fcl'ldant:s and customers: of ;Plaintiff that use or :cesall

Plaintiff's nraducL:s'". ..
SECOND CAUSE OF ACTION AU~!NST JFD ELECTRONICS CORP0JJ~TION

19. Plaintiff" incorporates by reference paragraphs

1 and 2 of the First cause of Action.

20.. Ihis Cause of Action is for false mrkir-z under

'the Patent Laws of the United StateSe Jurisdiction is giv~n
'-..........~"

,this Cou::tby,Title28~ United States Code. Section 1338(a)

and Title 35~ United States Code , Section 292(0). Venue is

given this Court by Tit~e 28. Lnited Statcs Code. Section

1391(.-:).,'

21. Defendant, JFD Electronics Corporation. has been

and still is manufa~turing and sellir~ throughout the United

---0-



e
States a variety of different unpatented antennas for home

television and radio receivers while affixing to such antennas

or the cartons in which the antennas are shipped and sold, and-

while using in ltS advertising of such antennas, the terms

"u. S. Patents" and "u. S. Patent Numbers, II followed by patent

numbers designating United States Letters Patent which describe and

claim certain alleged inventions none of which has been or is

now embodied or incorporation in such antennas, all with the intent

and for the purpose of deceiving the public and causing the

public to believe, incorrectly, that such antennas are covered

by or manufactured under such patents.

THIRD CAUSE OF AC'T'ION AGAINST JFD ELECTRONICS CORPORATION

22. This Cause of. Action is for u!l:fair compe_tition

resulting from sales promotion and advertising practices of

Defendant, JFD Electronics Corporation, involving false

representations of patent: protection for products of Defendant,

JFD Electronics Corporation, false representations that patent

rights of Defendant, JFD Electronics Corporation, are being

infringed by the manufacture and sale by Plaintiff and by the

resale by Plaintiff's customers of certain products of Plaintiff,

and threats of suits for such infringement. This cause of action
•

is based, in part, on Title 15, United States Code, Section 1125 (a).

Jurisdiction is given this Court by Title 15, United States Code,

Section 1121 and Title 28, United States Code, Sections 1332

and 1338 (b).' Venue is given this Court by Title 28, 'United States

Code, Section 1391 (c).

-7-
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of g':':;CG:..:d of

"'":..:-'.\ ,"- """ '.",~";"'\,-, r,..............._ ............... 0.;1 1:.:oio and

tclcvi..siOl1 va.riety of

di£fc::er~t designed for radio and

the States

~~tcn~z fer usc with· rcd!o and television receivors and t~ans-

mittcrs, of that arc

~8signcd Eot'" hcr.:e :i:adio end television receivers of various typ~sJ

lfLcg-PeriodicU

thein. .compet::..t:Lvethat,arc

that

inforc~tion and belief)

its afore-

New ~o=k and cells Chem through distributors and ~holesalers

the,Uniteo
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28. Plaintiff and Defendant, JFD Electronics Corporation,

are in direct competition throughout the United States in the

sale of antennas for home radio and television receivers and,

in many instances, sell their respective antennas through the

s&~e distributors and wholesalers.

29. Defendant, JFD Electronics Corporation, in its

sales promotion and advertising program for its so-called

"Log-Pel::iodic" antennas, has been and is unfairly competing

with Plaintiff by engaging substantially throughout the United

Stat.e s , in an e Labo'r at.etsaLes promotion scheme calculated to

create the erroneous belief ,in the trade and among the public

that said Defendant has a bl::oad and dominating patent position

in the field of antennas of the "Log-Periodic" type, that said

Defendant is the only concern legally entitled to manufacture ,and

sell any such antennas, that all antennas of other concerns,

including PlaintifB, that are even of a generally similar

character infl::inge exclusive patent rights of said Defendant

&,d cannot be purchased and resold by the tl::ade without

incurring patent infringement liability to said Defendant and/or

to The University of Illinois Foundation, and that Plaintiff

,has inaccurately and with "half truths" and "distortions of the

truth" described its antennas and comparative features thereof

in Plaintiff's advertising. Said Defendant has been and still

is engaging in said scheme substantially throughout the United

States for the purpose and with ,the effect of increasing its

-9~
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O\\1n sales of its so-called "Log-Periodic" antennas and reducing

and rendering more difficult the sales by Plaintiff of its

competitive antennas.

30. 1he aforesaid elaborate scheme of Defendant, JFD

Electronics Corporation, has included:

(a) asserting to its own and Plaintiff's customers and to

the public, substantially throughout the United States,

by various expressions and modes of communication, that

the so-called "Log-Periodic" antennas of said defendant

are protected by several United States Letters Patent

under which said Defendant; Ls the exclusive licensee,

whereas none of the so-called "Log-Periodic" antennas

of said Defendant has been or is patented or protected

by, or incorporates or embodies any of the alleged in-

veutLons described and claimed in any of said several

Letters Patent.

,(b) applying'toits labels, advertising, and other sales

promotion media for its so-called "Log-Periodic"

antennas statements indicating that such antennas of

said' Defendant which it sells substantially throughout

the United States; are covered and protected by

specifically enumeratcd ones of United States Letters

Patent Nos. 2,958,081, 2,985,879, 3,011,168, 3,108,280

and 3,150,376.whereas, to the knowledge of said Defendant
)

and in violation of 35 United States Code, Section

292(b), none of said patents so enumerated is applicable

to theantenriasof said Defendant.
-10-



(c)

that Plaintiff's antennas \;bicb arc

is fully a~are tbat such assertions of p~tcnt infringo-

ment arc false 0

I

.~m,and

'compctiti.ve '''lith the so-called ,tLog-Periodic l' lI

veracity. ·of Plair;~:~iff .and of statemnts mde in

Plaintiffis advercisil1g.'

31. As ,a' result' of the foregoing) Plaintiff has b~en

and is being daongcd,by.Dcfcnclanz, JFD Elect~onics Corporation,

by way of lost sales ,and pr~fits by Plaintiff, inju~y to tha

prestige and s-;::a,11d,in~' 'of Plaintiff il1. the tI:eclo~ and the

suepe throughout _thctr",d(;: torco.ssure its cUSt:onun:s that: they. .'

can safely doal in plaintiff's products "lithouC foal." of logal

liability.

-11-



'Unfair 3171) Elcctronico in

en amount c:~cccding'ton tho't:cand dollars (~~lO~OCO.OO) c:-~clusive

of intc~cst\and ccst.s end' 't'1ill be furthcrtn.1d ~rrep~zably so

~~ged ~nlc$s said. Da£cnclant is app~opriatcly restrained by

·various aspcc~s.

FOURTH CAUSE Or: ACT!ON AG\'I~~ST

D::;:FENDl~NT JFD ELECTRONICS CORPO&\TION

33. This 'causa. of action -is for libol. There is

diversity of' ciii,zC11Sh1p bctweCli. Pl,s1,:ntiff and Defendant; , ·SIlD

Electronics Corpo~ation,.and the subject c~tter of the claim to

which 'this cause of. action rolates ii1volves an amount in coaczo-

Jurisdiction with ~espc~t to this cause of ~ction is givon this

Venue is

given this Court byT!tle 28; United States Cocle~ Section 1391(a).

34~ De£cnden# repeats and incorpc~ates be~ein by

reference the al1cgcticns contained .in pa~&graphs 1.

29. i.".clusive,he::cof.

:2 ) ~nd 24_1:0

35. Plaintiff 'has extensively advertised its lines of

entenr~s. including entcn~~s for home radio and television rcccp-

JfD Electronics Corporation. !n the course of such advertising)

-12-
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the last few montbs prier to tho

DefendantS! J17D Elcct::onics Corpo'rat:!.oi.1.).

sst forth in thi:l

pu~pose and ~licioUG -,' ...-';,'.~~ -"; 1".1.r,.,
"~""""'-""'"

itc

.reliability.

of the truthi<'li;;11 in the aclvortisil"lg and promotion of Pl.. intiff's

-:l7·.. . 1ne fo=egoing accus~tion of Plaintiff by Defendant,

JFD Electronics Corporation,

Plaintiff in its. good tUlm2 and business rcputation~ for

1;·lhich Pla.intiff cu;ims gel1cral damages in tl-.c c:lmount: of O::l13 hundred
'J

thousand dollars {¢lOO)OOO.OO)and special ds~gcs as may be dis-

'=<8.. . Sub$cquen~ to the Tho

U;livcrrsity of !llinoi4i ?oundatiou,of. the aforementioned Civil

Action No. 65C220 in this Court.
'":and long after Dofondant.

-13-
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'(vith the:

busit'lCSS of

its entcl1nas~ distrioutedwidcly in tne antenna inoust~y copies

of en earlier news release.Wbich • '1"'orl.ginc Ly

tJurJ3ANA~ !ll"" --The University of 111ir.:ois
Found~tion todny instituted sui~o in United S~ates

DisC~ict Court- ~~ Chicago against the Finnoy
t-l£nufuct.uring Coosncl tbe Fir-may COli' both of
Ecdfo.rd~. Ohio 1 (;1.nc1 the .A12iod Rccl;to Co:q?,,:. C~J:lcw30l)

fo:c inf;:;:i~~cr~nt ofa pn.tenc ~n1ed by the Foundation"

t1Thepnteut CU.SQ No" 3150376) covers redio and
ce ~ cv·r ~ ~ 0'''' ~~,"'''i·.-:':;··t~;,''''!"1 'I:" of t',·.<:-·~ 1 '-':~' n~""-1 Ou~':!~... t- ..;.T''''~ Tt -l.:::.~- ..... ""'_ ..~ .....~ .... >;,;;.. • ..~u _ .... ' __0 .,.- r,,;,;.-. _ _..... 0.-,) ~'-"...... " ....

allcgcdtimtthis patant is being infringed. by co=tain
~~'>"""il"'~"""'''1.;'~c ··n?n"\1 r::-::,('.+-'l~"'-'" '":J~ ""y ri',? '.I":"""""'''''' ·i\~~~ ..~ c,..c..;...1'c.,~_ ~ .....xo- Co and
~"lit.... to;,;.;il. ........(;,j.W b ......... \..l .......... _ .... w .....:.,;;u l)\ ... _ ........-:/ .........4.~ ....~ w~ _~'"'O •• ~....

sold by Allied Radio Corp.

:fr.:",", ~1!'l"i'!~·t,.,t'"-:\;'r",""j';Il.;\~~'lC~;'l'!t'~1~, ~ "'.... ·1o}-.'!..C' ~~~,""1o('~,~"t: \:-~"'}r. i',~1....~", t:_ _ .....__ " ............".' ...............\,;,,;1. - ...'- .....0 _ ....Olo .. '--"OJ It,..:i~........... w ...._ ;;" __1.,;._
in suit a~e held by the JFD Electronics Corp. of
Ne,,] York.,:~ ,

"9.;) . The aforementioned nCvm release as

Defendant) Jli'D Electron:i.cs Corpora-tiOl1., teas fr:.Jlsc in that 110 suit

by The Univc~sitY'of Illinois Fo~ncla~ion 04 any other psrty bad

been instituted ·:iri.' tho United States District Court in Chicago

or in any other cQurtegainst Plaintiff or its affiliatcdconco~~)

Finney Yunufacturing; Co.m1?any. for infringement of any patent.

';'14-
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'c·,.-·:.,

JED Elcct~oriic$ Cprporation~

in tho anzenna to pu:;chasc

PlaL~tiff would be u~~ble to continue supplying such antcnl1US

of inct.ri:~Z'illg expense antJ inconvenicnce~nd a .. reflection en their

ccm busineos in

brought by u respectec,

non-pro£it~institutionof the character cnd stature of TI~e

University of -Illinois FounGa~ion; and Pla~ntiff has thereby b~cn

~~~~gcd in its·business by'loss of s~lcs from cnd lons of goed

~'lill soong its

buniness, dE;lr~gcs in the

amount of el'lt;~dditional one huno1:ecl thousand dollars (~1.00jOOO.. OO)

and special d~magcs.as ~~ybe discovered and proved at the trial~

,.... That a declaratory judgment be enterod

therein~ inval~d and void in law 'and not·infrir~ccl byeny

.-15-



I
... 'f o o

2. That Dcfe~1.dant,

_.
. . .

cnjoiucd, p~eliuu~~rilY'~nd,pclT~ncntlyp fro~ using references

ita

. Pl~'i~1.tiff and/or the resale or 'Use thereof by others.

4. That iii pr~limir~ry and PCl"'uul1.ent injunction be

issuod rest~aining poth of the Defendants "from filing O~

'prosecuting any other civil action 0= actions against Plaintiff

the ~esalc or use thereof py othe~s.
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10. That ~laintiff. be awarded its costs and reason~

ab Le attorney's fees Lricuzr ed in conncc t Lon with t he institution

and prosecution of this civil' action, and such other and

further relief as justice may require.

VlASON, KOLEHMAlNEN, RATHBURN &WYSS

" ;;{!
~,<-, --

By:22J', 7v:::: '.,.Lz,= ,/~-r:L /~
20 North Wacker Drive
Chicago, Illinois 60606
FInancial 6-1677

'Attorneys for Plaintiff

Date:

OF COUNSEL:
John F. Pearne
920 Midland Building
Cleveland, Ohio 44115

-18-
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PROOF or SERVICE

o

One copy of the foregoing AMEN~ED COKPLP.INT was

mailed this, 17th day of September, 1965, postage prepaid,

to each of the following: Silverman & Cass, 105 West Adams

Street, Chicago, Illinois 60603 and Merri&~, Marshall,

S' . & ""7''''
nap~ro l.\.J..ose, 30 West Monroe Street, Chicago, Illi-::lOis

60603; attorneys, for Defendants JI!'D Electromics Corporation

and The University of Illinois Foundation, respectively.

~-~• . --2:'-
C::;~~ao z:s:=r-Z:,:::" "

//0'ohn F. Pearne '. ' '''-.,
C/tttorney for Plaintiff, The Finney

Company


