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Sylinbus,

ion or specification, or by reason of the patentee
specification more than he had, or shall have, a
as new, in which cases, if the error has arisen from
-accident, or mistake,”’ and without fraud, upon
f the patent the Commissioner may reissue, for the
but only then, for the residue of the then unex-
the patentee’s corrected des-::riptinn and specifi-
no application to this case, and gives no power to
to alter the date of a previously-granted ante-

es to which the power does apply, of pure acci-
and inadvertence, without fraud, he can only
wer of reissue during the continuance of the term
e original patent. No power like that asked to be
present Commissioner to change the date of a
tely agreed on by the former Commissioner and the
be found in the fifth and eighth sections of the act
» 1837, or in any of the provisions of the patent
hl\re been referred or which I can find on a care-
. Upon the whole, therefore, I think Commis-
8 correct in refusing, for want of power, to correct
‘antedate of the patent, if there was any, which I

papers, together with this my opinion and cer-
g Commissioner Holt's judgment.

orton, for Cushman.

DAviD CARROLL, APPELLANT,
8.

AND S. F. BurGEE, APPELLEES. INTER-
FERENCE.

NOE IN¥ ANOTRER'S RIGNT.—Where it appears that before
arose one of the parties was aware that the other party
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claimed the invention as his own, and had obtained a patent for the
and he further acted as the patenteo’s agent in introducing and selling
patented machines, distributing circulars, recommending the machines, g,
without asserting any claim to the invention, but constantly repents
upon inguiry that he was not interested : Held, That he was estopped
subsequently asserting a claim to the invention.

Su—Su—anovusn oF ESTOPPEL.—In & case where admissions are made gy
induce others to nct upon them, such admissions do not operate merely 3
presumplive evidence of the actual truth of the facts, which must give
to positive proof of the contrary, but precludes and, as it were, estops i
party on grounds of policy.

ABANDONMENT—SECTION T, AcT oF 1830.—It seemsg that such conduct apg
the acquiescence in the sale of the machines is a bar also upon the prin
ciples of patent law upon the ground of abandonment. The case does pal
fall within the exception of section 7 of the act of 1839, since the sl
were not made by the applicant nor by those elaiming under him.

(Before Monsgcy, J., District of Columbin, September, 1858.)

MorseLL, .
The invention claimed in this case, it is conceded, is the same
for which a patent issued to the said H. N. Gambrill and 5.
Burgee, dated the 1st of September, 1857, (No. 18,124.) The issu
in this case involves the question whether the said David Ca
has a right to have a patent therefor by reason of priority.
dates his invention in August, 1856. The appellees show thei
be in November of the same year; and that in the Decer
next following they filed their caveat in the Patent Office.
parties took their proof according to the rules of said Office, 3
thereupon (after hearing the parties) the Commissioner decid
against the claim of the said David Carroll, which decision, ¥
the reasons of appeal, evidence, and all the original papers,
been duly laid before me on this appeal. The said parties
peared ; and having laid before me their respective written
ments, the case was submitted ; upon a careful examination whe
the ground upon which my opinion will be placed will be the €¥
dence relating to the conduct of the appellant in connection
his own declarations and admissions or confessions. It W
unnecessary, therefore, to take a particular notice of any &4
parts of the reasons of appeal or of the report of the ConSs
sioner. :
In November, 1856, the appellees’ machine, with the new &
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the invention, the subject of controversy in this case,
d worked in their mill, situated about the distance of a
of appellant’s. During that time, and for some time

, or some of them. They (the appellees) filed their
ber, 1856. In the following March they applied
at, which was allowed, but not then delivered, but
15t September, 1857. On the 1st June, 1857, the
gd their printed circular, inviting manufacturers to
Delaine Mills, Providence, Rhode Island, to wit-
ation of a section of said appellees’ patented self-
cards then in operation. In further description,
: '*These machines are very simple in their con-
d require much less care to operate them than cards
n the ordinary way ; they require no labor, except
ary to supply them with material ; will do as much
good quality as four of the common kind of cards of
width,” &c., giving a further description. Some
he middle of June, Mr. Carroll, having gone on to
hode Island, visited said mills (the Atlantic Delaine),
card containing said new feature was in operation,
e claimed in this case as his invention,) distributed
circulars, and commended the said card in very
g questioned whether he was interested, declared
interest therein. He laid no claim to it as his inven-
in travelling throughout the manufacturing districts
‘the witnesses prove he distributed the said printed
nmending to manufacturers to visit Providence and
nd Burgee's machines at the Delaine Mills, assuring
* would not regret it; and to those who desired to
he was interested, constantly declared that he was
 are proven by a number of witnesses, as will appear
the proceedings, but most conclusively so by the
= Larroll to H. N. Gambrill, dated 1oth June, 1857, in
g other things, he says he went to Willimantic; there
ind Jillson, &c. “‘I gave him your circular, and
N I could in favor of your card.”” From thence he
8 and gave Haden a circular, and told him he
interested in the card. When at Palmer, he
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told Mr. Brown that he ought to have “‘your [meaning Gambuan
.md Burgee's] card built.”” And so to Mr. Haden, he calleg ‘II:

““your card.” This is the very thing now in issue. (See the
Letter itself, an exhibit in the proceedings.)

This conclusion, from these facts, it appears to me, shuts up Hr
Carroll from all claim for a patent for said invention. The
of law which I take to be applicable is, that in a case like this,
where admissions are made to induce others to act upon them,
such admissions do not operate merely as presumptive evidence
of the actual truth of the facts, which must gure way to positive
proof of the contrary, but precludes and, as it were, estops the
party on grounds of policy. I think it is a bar also upon the
principles of patent law, upon the ground of abandonment. £
I understand, would be conceded if the case would not fall wrthm
the exception or saving contained in one of the provisions of the
act of Congress of 1839 [section 7]. This exception, I thml.',
would not apply to the case, being intended only for cases where
the sale or license, &c., has been made by the applicant fora
patent, or those claiming under him. This is not one of that
class of cases. '

The explanation offered as a defense—namely, ignorance—I do
not think sustained. As to the fact of the feature, or the thnig
forming a part of the card as an :mparl:ant improvement, mpeﬂ-
ally to a man skilled in such devices, it must have been plain
obvious; more especially is it to be reasonably suppoﬁed “
he was recommending the card as something new, and the invens
tion said to be a simple one. But if not from the card itself, 8
stated in the circular, yet surely it must have been apparent 0
him when he saw it in operation. As to his not knowing whetit
it was patentable or not, the rule is that ignorance of the &
does not excuse, especially in a matter of such little comphﬂ ic

My opinion is that the decision of the Commissioner is cOrmest
and ought to be affirmed.

Munn & Co., for the appellant.

A. B. Stoughton, for the appellee.



	MacArthurs_Patent_Cases_0595w.jpg
	MacArthurs_Patent_Cases_0596w.jpg
	MacArthurs_Patent_Cases_0597w.jpg
	MacArthurs_Patent_Cases_0598w.jpg

