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claim for a patent, untouched by the decision of the judge, it would
seem that the Commissioner might properly still reject it.

Whether such new rejection would be subject to appeal, is a
question which may be left, as well as the effect of the judgment
of the judge in regard to the subsequent proceedings of the
Commissioner, to future decisions, as cases may arise, requiring a
decision upon these points.

For these reasons I doubt very much whether it was competent
for me to decide in this case that Mr. Arnold had lost his right
to a patent by suffering the machine to be in public use for more
than two years before his application for a patent. So much,
therefore, of my former opinion in this case may be considered
as extra-judicial and as withdrawn. This renders it unnecessary
to answer the very ingenious argument of Mr. Arnold’s attorney
upon that point, which argument, however, has not in any de-
gree diminished my confidence in the correctness of the opinion
which I have thus withdrawn. This withdrawal does not in any
manner affect the judgment which I certified on the 2gth of Octo-
ber, 1841, inasmuch as I am still of opinion that Mr. Arnold has
not supported his claim as sole inventor of the machine for
which he claims a patent.

The judgment, therefore, rendered by me and certified on the
2gth of October last must stand as my final decision in this case.

RaLrH PoMEROY, APPELLANT,
oS,

ALEXANDER CoNNISON, APPELLEE. INTERFERENCE.

INTERFERENCE—PATENTEE CANNOT APPEAL.—In an interference belween an ap-
plicant and a patentee no appeal can be taken to the judge by the patentee
from a decision of the Commissioner favorable to the applicant

PrOCEEDINGE BEFORE COMMISSIONER INITIATORY.—The proceedings before the
Commissioner and before the judge are all initintory, and relate to the
question whether a patent shall issue. They cannot affect a patent already
granted.
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The Commissioner has laid before the judge the grounds of his
decision, in writing, with the original papers and the evidence in
the cause.

The first question is, has the judge jurisdiction upon this appeal
from the decision of the Commissioner—not rejecting but granting
the application.

In no other case under the patent laws can an appeal be taken
from the decision of the Commissioner unless the application for
a patent has been rejected by him. In no other case can an
appeal be taken to the granting of a patent; and the reason for
giving an appeal from the rejection of an application for a patent,
and not giving an appeal from the granting of a patent, is, that
the applicant whose application is rejected has no remedy. He
cannot go into a court of law or equity to obtain a patent, nor
can he maintain any action for the use of his invention. But if
the Commissioner grant a patent erroneously, its validity may be
tried, and any person interested may defeat it by a suit at law or
in equity.

The general object in giving an appeal under the patent laws,
therefore, is to correct the error of the Commissioner in refusing
to grant the patent applied for. This error in granting a patent
is corrected by the ordinary tribunals of the country, and there
was no need of a special tribunal for that purpose.

This general object seems to me to govern all the provisions of
the law upon this subject, and ought to be taken into considera-
tion in their construction.

Thus, in the seventh section of the act of July 4th, 1836, if the
specification and claim shall not have been so modified as in the
opinion of the Commissioner shall entitle the applicant to a pat-
ent, he may on appeal, and upon request in writing, have the
decision of a ‘‘Board of Examiners,”’ &c., who may reverse the
decision of the Commissioner. And by the sixteenth section the
remedy given by bill in equity is confined to the case of two inter-
fering patents and to the refusal of the Board of Examiners to
grant a patent. The provisiong of this section are by the tenth
section of the act of 1839 extended to all cases where patents are
refused for any reason whatever by the Commissioner of Patents
or by the judge, &c.

The proceedings before the Commissioner and before the judge
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and patentees, says if either shall be dissatisfied, he may appeal,
The word ‘‘either” may be satisfied by applying it to the words
“‘such applicants,” 7. e., ‘‘either’’ of ‘‘such applicants."”" And
that such was the understanding of the legislature seems prob.
able from the fact that they have only authorized the judge to
determine between contending applicants, and not between an
applicant and a patentee; for when they come to say what the
judge is to do upon the appeal, we find it is ‘' to determine which,
or whether either, of the applicants is entitled to receive a patent
as prayed for.”” The word *‘ either’’ in the former parts of the
clause is here explained to mean ‘' either of the applicants.”" It
cannot be contended that the judge is to decide whether a pat-
entee is entitled to receive a patent which he has already received,
and which he still has in his possession. This construction of this
section is corroborated by the reference to it in the twelfth sec-
tion, which gives a right to file a caveat, and where it is said
that *“if in the opinion of the Commissioner the specifications of
claim interfere with each other, like proceedings may be had, in
all respects as are in this act provided in the case of interfering
applications,"’ 7. ¢., in the eighth section.

The sixteenth section seems to give the remedy in a case of
interfering patents, which this will be if the Commissioner shall
issue a patent to Mr. Connison. It also provides for the case if
a patent is refused by the Board of Examiners on the ground
that it would interfere with an unexpired patent; and the provis-
ions of this section are extended, by the tenth section of the act
of 1839, to all cases of refusal by the Commissioner or the judge.

Where the patent has issued, the jurisdiction of the Commis-
sioner is exhausted. He has no further control over it, except
in the case provided for in the thirteenth section of the act of
1836, where the patent is inoperative or invalid by reason of a
defective or insufficient description. An adjudication of it by the
Commissioner or the judge has no effect upon a patent already
granted, and is entirely inoperative as to the rights of the partics
unless the decision be against the applicant, against whom it would
be conclusive, unless an appeal were given by the statute. He
could apply to no other tribunal. But as to the patentee, a
decision against him would be a érufum fulmen; and if the sec-
ond patentee should do any act under his patent to the supposed
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“which, or whether either, of the applicants is entitled to receiye
a patent as prayed for;'’ and that as in this case there is only
one applicant, [ have no jurisdiction under the eighth section of
the act of 1836.

The only other case of appeal provided for in the statutes ig
when the application for a patent is rejected ; and as the applica-
tion of Mr. Connison was not rejected, but sustained, I have ng
jurisdiction of the appeal of Mr. Pomeroy, who is not an appli-
cant.

Believing that I have no jurisdiction in this case, and that Mr.
Pomeroy has all his rights and remedies reserved to him by the
statutes upon this subject, [ shall return the papers to the Patent
Office, with a certificate of the substance of this opinion.

B. 8. Brooks, for the appellant.
7. B. Jones, for the appellee. Seth P. Staples, of counsel.

BEnjaMIn M. SMITH, APPELLANT,
s,

DaniEL FLICKENGER AND SEBASTIAN KRIM, APPELLEES.
INTERFERENCE.

INFORMAL DEPOSITIONS—OOMMISHIONER MAY INSPROT.—Where a deposition was
not transmitted in due form, o that it could be considered at the day of
hearing under the rules of the Patent Office, the Commissioner was, never-
theless, at liberty to inspect the deposition and to postpone the hearing, if
he deemed it essential to the ends of justice to permit an informality to be
corrected.

SM—SM—NOT TO BE CONSIDERED A8 EVIDENCE.—The prohibition contained in
the rule is not to the Commissioner's looking into the deposition thus
informally transmitted, or to his reading it and ascertaining its contents,
but to his considering it on the day of hearing as evidence touching the
matter at issue.
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