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SATELLITE HOME VIEWER ACT 

FRIDAY, SEPTEMBER 23, 1988 

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON ENERGY AND COMMERCE, 

SUBCOMMITTEE ON TELECOMMUNICATIONS AND FINANCE, 
Washington, DC 

The subcommittee met, pursuant to notice, at 10 05 a m , in room 
2322, Rayburn House Office Building, Hon Edward J Markey 
(chairman) presiding 

Mr MARKEY We will now call up witnesses for our hearing, 
which is on the Satellite Home Viewer Copyright Act of 1988 The 
witness list is Mr Boggs, vice president of publications for Warner 
Communications, Inc , Mr Steven Effros, president of Community 
Antenna Television Association, Mr Preston Padden, president of 
the Association of Independent Television Stations, Inc, and Mark 
C Ellison, vice president for government affairs and general coun­
sel of the Satellite Broadcasting and Communications Association 

Today the subcommittee will consider H R 2848, the Satellite 
Home Viewer Act, as reported by the Judiciary Committee, legisla­
tion referred to the Energy And Commerce Committee and the 
Subcommittee on Telecommunications and Finance 

H R 2848 would create an interim statutory license under the 
Copyright Act of 1976 for the secondary transmission of supersta-
tions and television networks for private home viewing The sub­
committee has had a longstanding and sincere interest in the pro­
vision of satellite delivered video programming to rural and other 
underserved areas of this nation 

Over the past 2 years the subcommittee has held several hear­
ings in which we have considered various legislative and policy op­
tions to effectuate universal provision of broadcast programming 
and to insure a competitive electronic media marketplace Increas­
ingly it is apparent that passage of H R 2848 is necessary if we are 
to clarify the legal status of satellite carriers that provide broad­
cast television signals to so-called white areas—areas that cannot 
receive over the air broadcast signals 

For several years various distributors have marketed the signals 
of superstations or network stations through principally rural 
areas Recently, however, an Atlanta Federal district court judge 
ruled that the cable compulsory copyright license does not cover 
satellite broadcast networks, satellite retransmission of broadcast 
signals to backyard dish owners 

In making the ruling, the judge stated that "the clear statutory 
definition of cable system contained in the Copyright Act indicates 
that SBN is not a cable system entitled to a compulsory license to 
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retransmit broadcast signals free from copyright liability " Clearly, 
if the Congress does not enact H R 2848, the SBN decision could 
affect the ability of other satellite carriers to sell or deliver pro­
gramming, network or independent, to home dish owners 

Proponents of the legislation assert that clarification of copyright 
liability of satellite carriers will ensure home dish owners access to 
network and superstation programming Supporters of H R 2848 
also note that the legislation is limited in duration, and assert that 
it strikes a balance between the interests of all affected parties 

Immediately following this hearing the subcommittee will mark 
up H R 2848 I am pleased that before we begin the markup we 
will have the opportunity to inquire from representatives of affect­
ed industries about the effect of this legislation on consumers and 
on the electronic marketplace, and to discuss revisions in the legis­
lation as referred to this committee 

I want to thank the witnesses for their willingness to testify on 
relatively short notice and I look forward to their testimony 

The time for the opening statement by the Chair has expired 
The Chair will now recognize the ranking minority member, the 
gentleman from New Jersey, Mr Rinaldo 

[Testimony resumes on p 31 ] 
[The text of H R 2848 follows ] 
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1 0 0 T H CONGRESS J J T} A A l A 

2D SESSION H. K. ^040 

[Report No 1 0 0 - 8 8 7 , Part I] 

To amend title 17, United States Code, relating to copynghts, to provide for the 
interim statutory licensing of the secondary transmission by satellite earners 
of superstations for pnvate viewing by earth station owners 

IN THE HOUSE OF REPRESENTATIVES 
JUNE 30, 1987 

Mr KASTENMBIBB (for himself, Mr SYNAR, Mr BOUCHER, Mr MOOBHEAD, Mr 

HUGHES, and Mr GABCIA) introduced the following bill, which was referred 
to the Committee on the Judiciary 

MAY 4, 1988 
Additional sponsors Mr ECKABT, Mr WISE, Mr OLIN, Mr PENNY, Mr 

WILSON, Mr STAGGERS, Mr TAUKE, Mr PRICE of Illinois, Mr SKELTON, 

Mr GUNDEBSON, Mr HYDE, Mr SUNDQUIST, Mr BARNARD, Mr FAUNT-

ROY, Mr CAMPBELL, Mr SMITH of New Hampshire, Mr HAMMER-

SCHMIDT, and Mrs VUCANOVICH 

AUGUST 18, 1988 

Additional sponsors Mrs SMITH of Nebraska, Mr HATCHES, and Mr 
HOUGHTON 

AUGUST 18, 1988 

Reported with amendments and referred to the Committee on Energy and Com­
merce for a penod ending not later than September 29, 1988, for consider­
ation of such provisions of the bill and amendments as fall within the junsdic-
tion of that committee pursuant to clause 1(h), rule X 

[Strike out all after the enacting clause and insert the part printed in italic] 

[For text of introduced bill see copy of bill as introduced on June 30 1987] 
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A BILL 
To amend title 17, United States Code, relating to copyrights, 

to provide for the intenm statutory licensing of the second­

ary transmission by satellite earners of superstations for 

pnvate viewing by earth station owners 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled, 

3 SECTION 1 SHORT TITLE 

4 This Act may be cited as the "Satellite Home Viewer 

5 Copyright Act of 1988" 

6 SEC 2 AMENDMENTS TO TITLE 17, UNITED STATES CODE 

7 Title 17, United States Code, is amended as follows 

8 (1) Section 111 is amended— 

9 (A) in subsection (a)— 

10 (i) in paragraph (3) by striking "or" at 

11 the end, 

12 (u) by redesignating paragraph (4) as 

13 paragraph (5), and 

14 (in) by inserting the following after 

15 paragraph (3) 

16 "(4) the secondary transmission is made by a sat-

17 ellite carrier for private home viewing pursuant to a 

18 statutory license under section 119, or", and 

19 (B) in subsection (d)(1)(A) by inserting 

20 before "Such statement" the following 

• HR 2648 RH 
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1 "In determining the total number of subscribers 

2 and the gross amounts paid to the cable system for 

3 the basic service of providing secondary transmis-

4 sions of primary broadcast transmitters, the 

5 system shall not include subscribers and amounts 

6 collected from subscribers receiving secondary 

7 transmissions for private home viewing pursuant 

8 to section 119 " 

9 (2) Chapter 1 of title 17, United States Code, is 

10 amended by adding at the end the following new 

11 section 

12 "§119 Limitations on exclusive rights: Secondary transmis-

13 sions of superstations and network stations for 

14 private home viewing 

15 "(a) SECONDARY TRANSMISSIONS BY SATELLITE 

16 CARRIERS — 

17 "(1) SUPERSTATIONS —Subject to the provisions 

18 of paragraphs (3), (4), and (6), secondary transmis-

19 sions of a primary transmission made by a supersta-

20 tion and embodying a performance or display of a 

21 work shall be subject to statutory licensing under this 

22 section if the secondary transmission is made by a sat-

23 ellite carrier to the public for private home viewing, 

24 and the carrier makes a direct or indirect charge for 

25 each retransmission service to each household receiving 

»HJ 2848 RH 
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1 the secondary transmission or to a distributor that has 

2 contracted with the carrier for direct or indirect deliv-

3 ery of the secondary transmission to the public for pri-

4 vate home viewing 

5 "(2) NETWORK STATIONS — 

6 "(A) IN GENERAL —Subject to the provi-

7 sions of subparagraphs (B) and (C) and para-

8 graphs (3), (4), (5), and (6), secondary transmis-

9 sions of programming contained in a primary 

10 transmission made by a network station and em-

11 bodying a performance or display of a work shall 

12 be subject to statutory licensing under this section 

13 if the secondary transmission is made by a satel-

14 lite carrier to the public for private home viewing, 

15 and the carrier makes a direct charge for such re-

16 transmission service to each subscriber receiving 

17 the secondary transmission 

18 "(B) SECONDARY TRANSMISSIONS TO UN-

19 SERVED HOUSEHOLDS —The statutory license 

20 provided for in subparagraph (A) shall be limited 

21 to secondary transmissions to persons who reside 

22 in unserved households 

23 "(C) NOTIFICATION TO NETWORKS —A 

24 satellite carrier that makes secondary transmis-

25 sions of a primary transmission by a network sta-

• HR 5848 RH 
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1 tion pursuant to subparagraph (A) shall, 90 days 

2 after the effective date of the Satellite Home 

3 Viewer Copyright Act of 1988, or 90 days after 

4 commencing such secondary transmissions, which-

5 ever is later, submit to the network that owns or 

6 is affiliated with the network station a list identi-

7 fying (by street address, including county and zip 

8 code) all subscribers to which the satellite carrier 

9 currently makes secondary transmissions of that 

10 primary transmission Thereafter, on the 15th of 

11 each month, the satellite carrier shall submit to 

12 the network a list identifying (by street address, 

13 including county and zip code) any persons who 

14 have been added or dropped as such subscribers 

15 since the last submission under this subpara-

16 graph Such subscriber information submitted by 

17 a satellite carrier may only be used for purposes 

18 of monitoring compliance by the satellite carrier 

19 with this subsection The submission requirements 

20 of this subparagraph shall apply to a satellite car-

21 rier only if the network to whom the submissions 

22 are to be made places on file with the Register of 

23 Copyrights, on or after the effective date of the 

24 Satellite Home Viewer Copyright Act of 1988, a 

25 document identifying the name and address of the 

• HR 2848 RH 
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1 person to whom such submissions are to be made 

2 The Register shall maintain for public inspection 

3 a file of all such documents 

4 "(3) NONCOMPLIANCE WITH REPORTING AND 

5 PAYMENT REQUIREMENTS —Notwithstanding the pro-

6 visions of paragraphs (1) and (2), the willful or repeat-

7 ed secondary transmission to the public by a satellite 

8 carrier of a primary transmission made by a supersta-

9 tion or a network station and embodying a performance 

10 or display of a work is actionable as an act of infnnge-

11 ment under section 501, and is fully subject to the 

12 remedies provided by sections 502 through 506 and 

13 509, where the satellite carrier has not deposited the 

14 statement of account and royalty fee required by sub-

lb section (b), or has failed to make the submissions to 

16 networks required by paragraph (2)(C) 

17 "(4) WILLFUL ALTERATIONS —Notwithstanding 

18 the provisions of paragraphs (1) and (2), the secondary 

19 transmission to the public by a satellite carrier of a 

20 primary transmission made by a superstation or a net-

21 work station and embodying a performance or display 

22 of a work is actionable as an act of infringement under 

23 section 501, and is fully subject to the remedies provid-

24 ed by sections 502 through 506 and sections 509 and 

25 510, if the content of the particular program in which 

• HR 284g ftU 
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1 the performance or display is embodied, or any com-

2 mercial advertising or station announcement transmit-

3 ted by the primary transmitter during, or immediately 

4 before or after, the transmission of such program, is in 

5 any way willfully altered by the satellite carrier 

6 through changes, deletions, or additions, or is combined 

7 with programming from any other broadcast signal 

8 "(5) VIOLATION OF TERRITORIAL RESTRIC-

9 TIONS ON STATUTORY LICENSE FOR NETWORK STA-

10 TIONS — 

11 "(A) INDIVIDUAL VIOLATIONS—The will-

12 ful or repeated secondary transmission by a satel-

13 lite carrier of a primary transmission made by a 

14 network station and embodying a performance or 

15 display of a work to a subscriber who does not 

16 reside in an unserved household is actionable as 

17 an act of infringement under section 501 and is 

18 fully subject to the remedies provided by sections 

19 502 through 506 and 509, except that— 

20 "(i) no damages shall be awarded for 

21 such act of infringement if the satellite cam-

22 er took corrective action by promptly with-

23 drawing service from the ineligible subscnb-

24 er, and 

• MR 2848 Rll 
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"(n) any statutory damages shall not 

exceed $5 for such subscriber for each month 

during which the violation occurred 

"(B) PATTERN OF VIOLATIONS —If a satel­

lite earner engages in a willful or repeated pat­

tern or practice of delivering a primary transmis­

sion made by a network station and embodying a 

performance or display of a work to subscribers 

who do not reside in unserved households, then in 

addition to the remedies set forth in subparagraph 

(A)-

"(i) if the pattern or practice has been 

carried out on a substantially nationwide 

basis, the court shall order a permanent in­

junction barring the secondary transmission 

by the satellite carrier, for private home 

viewing, of the primary transmissions of any 

primary network station affiliated with the 

same network, and the court may order stat­

utory damages of not to exceed $250,000 for 

each 6-month period during which the pat­

tern or practice was carried out, and 

"(n) if the pattern or practice has been 

carried out on a local or regional basis, the 

court shall order a permanent injunction bar-
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1 ring the secondary transmission, for private 

2 home viewing in that locality or region, by 

3 the satellite carrier of the primary transmis-

4 sions of any primary network station affih-

5 ated with the same network, and the court 

6 may order statutory damages of not to exceed 

7 $250,000 for each 6-month period during 

8 which the pattern or practice was carried 

9 out 

10 "(C) PREVIOUS SUBSCRIBERS EX-

11 CLUDED—Subparagraphs (A) and (B) do not 

12 apply to secondary transmissions by a satellite 

13 carrier to persons who subscribed to receive such 

14 secondary transmissions from the satellite carrier 

15 or a distributor before July 4, 1988 

16 "(6) DISCRIMINATION BY A SATELLITE CARRI-

17 ER —Notwithstanding the provisions of paragraph (1), 

18 the willful or repeated secondary transmission to the 

19 public by a satellite carrier of a primary transmission 

20 made by a superstation or a network station and em-

21 bodying a performance or display of a work is action-

22 able as an act of infringement under section 501, and 

23 is fully subject to the remedies provided by sections 

24 502 through 506 and 509, if the satellite earner dts-

25 criminates against a distributor in a manner which 

HR 28«td R H — 2 
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1 violates the Communications Act of 1934 or rules 

2 issued by the Federal Communications Commission 

3 with respect to discrimination 

4 "(7) GEOGRAPHIC LIMITATION ON SECONDARY 

5 TRANSMISSIONS —The statutory license created by 

6 this section shall apply only to secondary transmis-

7 sions to households located in the United States, or 

8 any of its territories, trust territories, or possessions 

9 "(b) STATUTORY LICENSE FOR SECONDARY TRANS-

10 MISSIONS FOR PRIVATE HOME VIEWING — 

11 "(1) DEPOSITS WITH THE REGISTER OF COPY-

12 RIGHTS —A satellite carrier whose secondary trans-

13 missions are subject to statutory licensing under sub-

14 section (a) shall, on a semiannual basis, deposit with 

15 the Register of Copyrights, in accordance with require-

16 ments that the Register shall, after consultation with 

17 the Copyright Royalty Tribunal, prescribe by regula-

18 tion— 

19 "(A) a statement of account, covering the 

20 preceding 6-month period, specifying the names 

21 and locations of all superstations and network sta-

22 tions whose signals were transmitted, at any time 

23 during that period, to subscribers for private home 

24 viewing as described in subsections (a)(1) and 

25 (a)(2), the total number of subscribers that re-

• HR 2848 RH 
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1 cewed such transmissions, and such other data as 

2 the Register of Copyrights may, after consultation 

3 with the Copyright Royalty Tribunal, from time 

4 to time prescribe by regulation, and 

5 "(B) a royalty fee for that 6-month period, 

6 computed by— 

7 "(i) multiplying the total number of 

8 subscribers receiving each secondary trans-

9 mission of a superstation during each calen-

10 dar month by 12 cents, 

11 "(n) multiplying the number of sub-

12 scribers receiving each secondary transmis-

13 sion of a network station during each calen-

14 dar month by 3 cents, and 

15 "(in) adding together the totals from 

16 clauses (i) and (n) 

17 "(2) INVESTMENT OF FEES —The Register of 

18 Copyrights shall receive all fees deposited under this 

19 section and, after deducting the reasonable costs in-

20 curred by the Copyright Office under this section 

21 (other than the costs deducted under paragraph (4)), 

22 shall deposit the balance in the Treasury of the United 

23 States, in such manner as the Secretary of the Treas-

24 ury directs All funds held by the Secretary of the 

25 Treasury shall be invested in interest-bearing United 

• HR 2848 FUI 
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1 States securities for later distribution with interest by 

2 the Copyright Royalty Tribunal as provided by this 

3 title 

4 "(3) PERSONS TO WHOM FEES ARE DISTRIBUT-

5 ED —The royalty fees deposited under paragraph (2) 

6 shall, in accordance with the procedures provided by 

7 paragraph (4), be distributed to those copyright owners 

8 whose works were included in a secondary transmis-

9 sion for private home viewing made by a satellite cam-

10 er during the applicable 6-month accounting period 

11 and who file a claim with the Copyright Royalty Tri-

12 bunal under paragraph (4) 

13 "(4) PROCEDURES FOR DISTRIBUTION—The 

14 royalty fees deposited under paragraph (2) shall be dis-

15 tributed in accordance with the following procedures 

16 "(A) FILING OF CLAIMS FOR FEES — 

17 During the month of July in each year, each 

18 person claiming to be entitled to statutory license 

19 fees for secondary transmissions for private home 

20 viewing shall file a claim with the Copyright 

21 ' Royalty Tribunal, in accordance with require-

22 ments that the Tribunal shall prescribe by regula-

23 tion For purposes of this paragraph, any claim-

24 ants may agree among themselves as to the pro-

25 portionate division of statutory license fees among 

• HR 2848 RH 
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1 them, may lump their claims together and file 

2 them jointly or as a single claim, or may desig-

3 nate a common agent to receive payment on their 

4 behalf 

5 "(B) DETERMINATION OF CONTROVERSY, 

6 DISTRIBUTIONS —After the first day of August of 

7 each year, the Copyright Royalty Tribunal shall 

8 determine whether there exists a controversy con-

9 cernmg the distribution of royalty fees If the Trx-

10 bunal determines that no such controversy exists, 

11 the Tribunal shall, after deducting reasonable ad-

12 ministrative costs under this paragraph, distribute 

13 such fees to the copyright owners entitled to re-

14 ceive them, or to their designated agents If the 

15 Tribunal finds the existence of a controversy, the 

16 Tribunal shall, pursuant to chapter 8 of this title, 

17 conduct a proceeding to determine the distribution 

18 of royalty fees 

19 "(C) WITHHOLDING OF FEES DURING 

20 CONTROVERSY—During the pendency of any 

21 proceeding under this subsection, the Copyright 

22 Royalty Tribunal shall withhold from distribution 

23 an amount sufficient to satisfy all claims with re-

24 sped to which a controversy exists, but shall have 

• MR 2348 RH 
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1 discretion to proceed to distribute any amounts 

2 that are not in controversy 

3 "(c) DETERMINATION OF ROYALTY FEES — 

4 "(1) APPLICABILITY AND DETERMINATION OF 

5 ROYALTY FEES —The rate of the royalty fee payable 

6 under subsection (b)(1)(B) shall be effective until De-

7 cember 31, 1992, unless a royalty fee is established 

8 under paragraph (2), (3), or (4) of this subsection 

9 After that date, the fee shall be determined either in ac-

10 cordance with the voluntary negotiation procedure spec-

11 ified in paragraph (2) or in accordance with the com-

12 pulsory arbitration procedure specified in paragraphs 

13 (3) and (4) 

14 "(2) FEE SET BY VOLUNTARY NEGOTIATION — 

15 "(A) NOTICE OF INITIATION OF PROCEED-

16 INGS —On or before July 1, 1991, the Copyright 

17 Royalty Tribunal shall cause notice to be pub-

18 hshed in the Federal Register of the initiation of 

19 voluntary negotiation proceedings for the purpose 

20 of determining the royalty fee to be paid by satel-

21 lite carriers under subsection (b)(1)(B) 

22 "(B) NEGOTIATIONS —Satellite carriers, 

23 distributors, and copyright owners entitled to roy-

24 alty fees under this section shall negotiate in good 

25 faith in an effort to reach a voluntary agreement 

• HR 2848 RH 
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1 or voluntary agreements for the payment of royal-

2 ty fees Any such satellite carriers, distributors, 

3 and copyright owners may at any time negotiate 

4 and agree to the royalty fee, and may designate 

5 common agents to negotiate, agree to, or pay such 

6 fees If the parties fail to identify common agents, 

7 the Copyright Royalty Tribunal shall do so, after 

8 requesting recommendations from the parties to 

9 the negotiation proceeding The parties to each ne-

10 gotiation proceeding shall bear the entire cost 

11 thereof 

12 "(C) AGREEMENTS BINDING ON PARTIES, 

13 FILING OF AGREEMENTS —Voluntary agreements 

14 negotiated at any time in accordance with this 

15 paragraph shall be binding upon all satellite car-

16 ners, distributors, and copyright owners that are 

17 parties thereto Copies of such agreements shall be 

18 filed with the Copyright Office within thirty days 

19 after execution in accordance with regulations 

20 that the Register of Copyrights shall prescribe 

21 "(D) PERIOD AGREEMENT IS IN 

22 EFFECT—The obligation to pay the royalty fees 

23 established under a voluntary agreement which 

24 has been filed with the Copyright Office in ac-

25 cordance with this paragraph shall become effec-

• HR 2848 R1I 
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1 twe on the date specified in the agreement, and 

2 shall remain in effect until December 31, 1994 

3 "(3) FEE SET BY COMPULSORY ARBITRA-

4 TION — 

5 "(A) NOTICE OF INITIATION OF PROCEED-

6 INGS —On or before December 31, 1991, the 

7 Copyright Royalty Tribunal shall cause notice to 

8 be published in the Federal Register of the initi-

9 ation of arbitration proceedings for the purpose of 

10 determining a reasonable royalty fee to be paid 

11 under subsection (b)(1)(B) by satellite carriers 

12 who are not parties to a voluntary agreement filed 

13 with the Copyright Office in accordance with 

14 paragraph (2) Such notice shall include the 

15 names and qualifications of potential arbitrators 

16 chosen by the Tribunal from a list of available ar­

il bitrators obtained from the American Arbitration 

18 Association or such similar organization as the 

19 Tribunal shall select 

20 "(B) SELECTION OF ARBITRATION 

21 PANEL —Not later than 10 days after publication 

22 of the notice initiating an arbitration proceeding, 

23 and in accordance with procedures to be specified 

24 by the Copyright Royalty Tribunal, one arbitra-

25 tor shall be selected from the published list by 

• HR 2848 RH 
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copyright owners who claim to be entitled to roy­

alty fees under subsection (b)(4) and who are not 

party to a voluntary agreement filed with the 

Copyright Office in accordance with paragraph 

(2), and one arbitrator shall be selected from the 

published list by satellite carriers and distributors 

who are not parties to such a voluntary agree­

ment The two arbitrators so selected shall, within 

ten days after their selection, choose a third arbi­

trator from the same list, who shall serve as chair­

person of the arbitrators If either group fails to 

agree upon the selection of an arbitrator, or if the 

arbitrators selected by such groups fails to agree 

upon the selection of a chairperson, the Copyright 

Royalty Tribunal shall promptly select the arbi­

trator or chairperson, respectively The arbitrators 

selected under this paragraph shall constitute an 

Arbitration Panel 

"(C) ARBITRATION PROCEEDING —The Ar­

bitration Panel shall conduct an arbitration pro­

ceeding in accordance with such procedures as it 

may adopt The Panel shall act on the basis of a 

fully documented written record Any copyright 

owner who claims to be entitled to royalty fees 

under subsection (b)(4), any satellite carrier, and 

BH 
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1 any distributor, who is not party to a voluntary 

2 agreement filed with the Copyright Office in ac-

3 cordance with paragraph (2), may submit relevant 

4 information and proposals to the Panel The par-

5 ties to the proceeding shall bear the entire cost 

6 thereof in such manner and proportion as the 

7 Panel shall direct 

8 "(D) FACTORS FOR DETERMINING ROYAL-

9 TY FEES —In determining royalty fees under this 

10 paragraph, the Arbitration Panel shall consider 

11 the approximate average cost to a cable system for 

12 the right to secondarily transmit to the public a 

13 primary transmission made by a broadcast sta-

14 tion, the fee established under any voluntary 

15 agreement filed with the Copyright Office in ac-

16 cordance with paragraph (2), and the last fee pro-

17 posed by the parties, before proceedings under this 

18 paragraph, for the secondary transmission of su-

19 perstations or network stations for private home 

20 viewing The fee shall also be calculated to 

21 achieve the following objectives 

22 "(i) To maximize the availability of 

23 creative works to the public 

24 "(n) To afford the copyright owner a 

25 fair return for his or her creative work and 

• HR 2848 RH 
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the copyright user a fair income under exist­

ing economic conditions 

"(in) To reflect the relative roles of the 

copyright owner and the copyright user in 

the product made available to the public with 

respect to relative creative contribution, tech­

nological contribution, capital investment, 

cost, risk, and contribution to the opening of 

new markets for creative expression and 

media for their communication 

"(w) To minimize any disruptive 

impact on the structure of the industries in­

volved and on generally prevailing industry 

practices 

"(E) REPORT TO COPYRIGHT ROYALTY 

TRIBUNAL —Not later than 60 days after publi­

cation of the notice initiating an arbitration pro­

ceeding, the Arbitration Panel shall report to the 

Copyright Royalty Tribunal its determination 

concerning the royalty fee Such report shall be 

accompanied by the written record, and shall set 

forth the facts that the Panel found relevant to its 

determination and the reasons why its determina­

tion is consistent with the criteria set forth in sub­

paragraph (D) 

RH 
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1 "(F) ACTION BY COPYRIGHT ROYALTY TRI-

2 BUNAL —Within 60 days after receiving the 

3 report of the Arbitration Panel under subpara-

4 graph (E), the Copyright Royalty Tribunal shall 

5 adopt or reject the determination of the Panel 

6 The Tribunal shall adopt the determination of the 

7 Panel unless the Tribunal finds that the determi-

8 nation is clearly inconsistent with the criteria set 

9 forth in subparagraph (D) If the Tribunal rejects 

10 the determination of the Panel, the Tribunal 

11 shall, before the end of that 60-day period, and 

12 after full examination of the record created in the 

13 arbitration proceeding, issue an order, consistent 

14 with the criteria set forth in subparagraph (D), 

15 setting the royalty fee under this paragraph The 

16 Tribunal shall cause to be published in the Feder-

17 al Register the determination of the Panel, and 

18 the decision of the Tribunal with respect to the de-

Id termination (including any order issued under the 

20 preceding sentence) The Tribunal shall also pub-

21 hcize such determination and decision in such 

22 other manner as the Tribunal considers appropri-

23 ate The Tribunal shall also make the report of 

24 the Arbitration Panel and the accompanying 

25 record available for public inspection and copying 

• MR 2848 Ml 
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1 "(G) PERIOD DURING WHICH DECISION 

2 OF PANEL OR ORDER OF TRIBUNAL EFFEC-

3 TIVE —The obligation to pay the royalty fee es-

4 tablished under a determination of the Arbitration 

5 Panel which is confirmed by the Copyright Roy-

6 alty Tribunal in accordance with this paragraph, 

7 or established by any order issued under subpara-

8 graph (F), shall become effective on the date when 

9 the decision of the Tribunal is published in the 

10 Federal Register under subparagraph (F), and 

11 shall remain in effect until modified in accord-

12 ance with paragraph (4), or until December 31, 

13 1994 

14 "(H) PERSONS SUBJECT TO ROYALTY 

15 FEE —The royalty fee adopted or ordered under 

16 subparagraph (F) shall be binding on all satellite 

17 carriers, distributors, and copyright owners, who 

18 are not party to a voluntary agreement filed with 

19 the Copyright Office under paragraph (2) 

20 "(4) JUDICIAL REVIEW—Any decision of the 

21 Copyright Royalty Tribunal under paragraph (3) with 

22 respect to a determination of the Arbitration Panel 

23 may be appealed, by any aggrieved party who would be 

24 bound by the determination, to the United States 

25 Court of Appeals for the District of Columbia Circuit, 

• HR 2848 RH 
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1 within thirty days after the publication of the decision 

2 in the Federal Register The pendency of an appeal 

3 under this paragraph shall not relieve satellite carriers 

4 of the obligation under subsection (b)(1) to deposit the 

5 statement of account and royalty fees specified in that 

6 subsection The court shall have jurisdiction to modify 

7 or vacate a decision of the Tribunal only if it finds, on 

8 the basis of the record before the Tribunal and the stat-

9 utory criteria set forth in paragraph (3)(D), that the 

10 Arbitration Panel or the Tribunal acted in an arbi-

11 trary manner If the court modifies the decision of the 

12 Tribunal, the court shall have jurisdiction to enter its 

13- own determination with respect to royalty fees, to order 

14 the repayment of any excess fees deposited under sub-

15 section (b)(1)(B), and to order the payment of any un-

16 derpaid fees, and the interest pertaining respectively 

17 thereto, in accordance with its final judgment The 

18 court may further vacate the decision of the Tribunal 

19 and remand the case for arbitration proceedings in ac-

20 cordance with paragraph (3) 

21 "(d) DEFINITIONS —As used in this section— 

22 "(1) DISTRIBUTOR—The term 'distributor' 

23 means an entity which contracts to distribute second-

24 ary transmissions from a satellite carrier and, either 

25 as a single channel or in a package with other pro-

• HR 2848 RH 
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1 gramming, provides the secondary transmission either 

2 directly to individual subscribers for private home 

3 viewing or indirectly through other program distribu-

4 tion entities 

5 "(2) NETWORK STATION—The term 'network 

6 station' has the meaning given that term in section 

7 111(f) of this title, and includes any translator station 

8 or terrestrial satellite station that rebroadcasts all or 

9 substantially all of the programming broadcast by a 

10 network station 

11 "(3) PRIMARY NETWORK STATION—The term 

12 'primary network station' means a network station that 

13 broadcasts or rebroadcasts the basic programming serv-

14 ice of a particular national network 

15 "(4) PRIMARY TRANSMISSION—The term 'pn-

16 mary transmission' has the meaning given that term in 

17 section 111(f) of this title 

18 "(5) PRIVATE HOME VIEWING —The term 'pn-

19 vate home viewing' means the viewing, for private use 

20 in a household by means of satellite reception equip-

21 ment which is operated by an individual in that house-

22 hold and which serves only such household, of a sec-

23 ondary transmission delivered by a satellite carrier of 

24 a primary transmission of a television station licensed 

25 by the Federal Communications Commission 
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1 "(6) SATELLITE CARRIER —The term 'satellite 

2 carrier' means an entity that uses the facilities of a do-

3 mestic satellite service licensed by the Federal Commu-

4 nications Commission to establish and operate a chan-

5 nel of communications for point-to-multipoint distribu-

6 tion of television station signals, and that owns or 

7 leases a capacity or service on a satellite in order to 

8 provide such point-to-multipoint distribution, except to 

9 the extent that such entity provides such distribution 

10 pursuant to tariff under the Communications Act of 

11 1934, other than for private home viewing 

12 "(7) SECONDARY TRANSMISSION—The term 

13 'secondary transmission' has the meaning given that 

14 term in section 111(f) of this title 

15 "(8) SUBSCRIBER —The term 'subscriber' means 

16 an individual who receives a secondary transmission 

17 service for private home viewing by means of a second­

ly ary transmission from a satellite carrier and pays a 

19 fee for the service, directly or indirectly, to the satellite 

20 carrier or to a distributor 

21 "(9) SUPERSTATION—The term 'superstation' 

22 means a television broadcast station, other than a net-

23 work station, licensed by the Federal Communications 

24 Commission that is secondarily transmitted by a satel-

25 lite carrier 

• HR 2848 Rll 
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1 "(10) UNSERVED HOUSEHOLD —The term 'un-

2 served household', with respect to a particular televi-

3 sion network, means a household that— 

4 "(A) cannot receive, through the use of a 

5 conventional outdoor rooftop receiving antenna, an 

6 over-the-air signal of grade B intensity (as de-

7 fined by the Federal Communications Commis-

8 sion) of a primary network station affiliated with 

9 that network, and 

10 "(B) has not, within 90 days before the date 

11 on which that household subscribes, either initial-

12 ly or on renewal, to receive secondary transmis-

13 sions by a satellite carrier of a network station af-

14 filiated with that network, subscribed to a cable 

15 system that provides the signal of a primary net-

16 work station affiliated with that network 

17 "(e) EXCLUSIVITY OF THIS SECTION WITH RE-

18 SPECT TO SECONDARY TRANSMISSIONS OF BROADCAST 

19 STATIONS BY SATELLITE TO MEMBERS OF THE 

20 PUBLIC —No provision of section 111 of this title or any 

21 other law (other than this section) shall be construed to con-

22 tain any authorization, exemption, or license through which 

23 secondary transmissions by satellite carrier for private home 

24 mewing of programming contained in a primary transmis-
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1 sion made by a superstation or a network station may be 

2 made without obtaining the consent of the copyright owner " 

3 (3) Section 501 of title 17, United States Code, 

4 is amended by adding at the end the following 

5 "(e) With respect to any secondary transmission that is 

6 made by a satellite carrier of a primary transmission em-

7 bodying the performance or display of a work and is action-

8 able as an act of infringement under section 119(a)(5), a 

9 network station holding a copyright or other license to trans-

10 mit or perform the same version of that work shall, for pur-

11 poses of subsection (b) of this section, be treated as a legal or 

12 beneficial owner if such secondary transmission occurs 

13 within the local service area of that station " 

14 (4) Section 801(b)(3) of title 17, United States 

15 Code, is amended by striking "and 116" and inserting 

16 ", 116, and 119(b)" 

17 (5) Section 804(d) of title 17, United States 

18 Code, is amended by striking "sections 111 or 116" 

19 and inserting "section 111, 116, or 119" 

20 (6) The table of sections at the beginning of chap-

21 ter 1 of title 17, United States Code, is amended by 

22 adding at the end the following new item 

"119 Limitations on exclusive rights Secondary transmissions of superstations and 
network stations for private home viewing " 

• 11R 2848 RH 
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1 SEC 3 SYNDICATED EXCLUSIVITY 

2 The Federal Communications Commission shall, 

3 within 120 days after the effective date of this Act, initiate a 

4 combined inquiry and rulemaking proceeding for the purpose 

5 of— 

6 (1) determining the feasibility of imposing syndi-

7 cated exclusivity rules with respect to the delivery of 

8 syndicated programming, as defined by the Commis-

9 sion, for private viewing similar to the rules issued by 

10 the Commission with respect to syndicated exclusivity 

11 and cable television, and 

12 (2) adopting such rules if the Commission consid-

13 ers the imposition of such rules to be feasible 

14 SEC 4 REPORT ON DISCRIMINATION 

15 The Federal Communications Commission shall, 

16 within 1 year after the effective date of this Act, prepare and 

17 submit to the Congress a report on whether, and the extent to 

18 which, there exists discrimination referred to in section 

19 119(a)(6) of title 17, United States Code, as added by sec-

20 Hon 2 of this Act 

21 SEC 5 EFFECTIVE DATE 

22 This Act and the amendments made by this Act take 

23 effect on January 1, 1989, except that the authority of the 

24 Register of Copyrights to issue regulations pursuant to sec-

25 Hon 119(b)(1) of title 17, United States Code, as added by 
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1 section 2 of this Act, takes effect on the date of the enactment 

2 of this Act 

3 SEC 6 TERMINATION 

4 This Act and the amendments made by this Act cease to 

5 be effective on December 31, 1994 

Amend the title so as to read "A bdl to amend title 17, 

United States Code, relating to copyrights, to provide for 

the interim statutory licensing of the secondary transmission 

by satellite earners of superstations and network stations for 

private home viewing " 

O 
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Mr RINALDO Once again, in the interest of time, I won't read 
the full statement, but request unanimous consent to insert it in 
the record and make a few comments at this point 

Mr MARKEY Fine 
Mr RINALDO Obviously in the late seventies many rural resi­

dents did not have access to broadcast TV stations or cable sys­
tems, so they began to take advantage of the programming avail­
able on satellite 

Preserving the ability of home dish owners to view broadcast and 
cable programming while insuring that programmers receive com­
pensation for it, is probably one of the biggest communications 
problems faced by Congress in the past decade I think everyone on 
this subcommittee knows the problems that home dish owners have 
experienced in gaining access to broadcast and cable programming 

We considered the issues in the 1984 Cable Act and in a variety 
of bills to expand the marketing of cable channels to home dish 
owners We have labored long and hard to balance the interests of 
programmers and viewers with one goal in mind—to expand the 
array of information and entertainment programs available to all 
Americans 

In the bill before us, the Judiciary Committee actually tackled 
the complex problem of determining how broadcast TV signals 
could be distributed to home dish owners The issue boils down to 
how copyright holders could be compensated for the use of broad­
cast programming and if cable's compulsory licenses could be used 

In the past the answer was unclear, but last month a Federal 
court ruled that the cable compulsory license could not be used to 
distribute broadcast television stations to dish owners, and hence 
this bill 

I would like to mention that some members of this committee 
who also serve on the Judiciary Committee, were instrumental in 
developing H R 2848 and I want to particularly congratulate my 
good friend, the gentleman from California, Mr Moorhead, who is 
an original cosponsor of the bill, as well as the ranking minority 
member of the Judiciary Committee with jurisdiction He was es­
sential in guiding the bill to this point I know that he and the 
other gentleman who served on both committees, will be valuable 
resources to the subcommittee today as we listen to our expert tes­
timony 

I want to thank you again, Mr Chairman, and yield back the 
balance of my time 

Mr MOORHEAD Would the gentleman yield7 

Mr RINALDO Be pleased to yield 
Mr MOORHEAD I want to specifically thank Mike Synar and 

Rick Boucher for the work they have done on this legislation, be­
cause they have worked so hard on it in developing it, and on the 
subcommittee They deserve a great deal of credit for the legisla­
tion coming this far 

The subcommittee began this debate on this legislation the last 
Congress in an attempt to correct the problem that the common 
carriers and dish owners were having with scrambled signals 

Mr MARKEY The gentleman's time has expired 
Does the gentleman from California want to be recognized7 
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Mr MOORHEAD Yes I thought I would save a little time by going 
forward 

The Copyright Act of 1976 did not address the status for common 
carrier but the court later ruled that since they did nothing more 
than transmit a signal, they were passive, and did not have to pay 
a copyright fee However, if a common carrier was to retain this 
copyright compensation, it would not be able to scramble or un­
scramble signals nor negotiate package deals with dish owners 
H R 2848 changes all of this and solves a very real problem for 2 
million dish owners 

The legislation has a broad base of support I don't believe the 
amendments that are being considered for today would diminish 
the support and I urge the committee to pass the legislation out 

Mr RICHARDSON Mr Chairman 
Mr MARKEY The gentleman's time has expired 
The Chair recognized the gentleman from New Mexico, Mr Rich­

ardson, for an opening statement 
Mr RICHARDSON Thank you, Mr Chairman 
I may not be able to stay for the entire hearing This legislation, 

on the face of it, seems like a good piece of legislation However, it 
has sparked a number of constituent inquiries and requests, and 
while I will support the bill today, I hope that as we more to full 
committee—and I know we are acting in haste—that the chairman 
will consult with me in terms of any changes in this bill 

I just want to alert the chairman of my interest, which has been 
sparked by quite a few phone calls 

Mr MARKEY AS usual, the gentleman's rights will be fully pro­
tected at the full committee level, and we will be consulting with 
him along the way to the extent to which he wishes to suggest fur­
ther modifications 

The gentleman's time has expired 
Any other member seeking recognition at this time7 

The Chair would like to echo the sentiments of both the gentle­
man from New Jersey and the gentleman from California in prais­
ing the gentleman from Virginia, Mr Boucher, and the gentleman 
from Oklahoma, Mr Synar, for their leadership in bringing this 
bill through the process and bring it to this point, which could well 
signal the likelihood that it does become a law 

Also to the gentleman from California, Mr Moorhead, for his 
work on it, and to also note the work on our committee of Mr 
Tauzin, who has worked long and hard to bring this bill along a 
parallel track in our committee And to note also the work of Mr 
Swift in helping to shape a consensus which brings us to this point 

[The analysis of H R 2848 follows ] 
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SECTIONAL ANALYSIS OF THE AMENDMENT IN THE NATURE OF A 
SUBSTITUTE TO H R 2848 

H R 2848 amends the Copyright Act of 1976, Title 17, United 
States code, as follows 

Section 1 Short Title 

The short title of the proposed legislation is the "Satellite 
Home Viewer Copyright Act of 1988" 

Section 2. Amendments To Title 17, United States Code 

Section 2 of the proposed legislation contains amendments to 
the Copyright Act of 1976 a new section 119 is added to the Act, 
creating an interim statutory license for the secondary 
transmission by satellite carriers of superstations and network 
stations for private home viewing, only necessary technical and 
cross-referencing amendments are made to section 111 of the Act, 
regarding the cable television compulsory license 

Amendments to section 111(a) Cross-references to the cable 
television compulsory license 

The bill amends section 111(a) by inserting a new clause (4) 
to clarify that, notwithstanding the carrier exemption to the 
cable compulsory licensing provisions in section 111(a)(3), a 
satellite carrier that retransmits superstations and network 
stations for private home viewing by earth station owners is 
exempted from copyright liability for such retransmission only if 
it secures a statutory license under section 119 Section 
111(a)(3) remains in effect to exempt from copyright liability 
passive common-carriers that retransmit broadcast signals to cable 
systems 

Amendment to section 111(d)(2)(A) Relationship between the 
cable~compulso"ry license and the statutory license for satellite 
carriers 

The bill amends section 111(d)(2)(A) to clarify the 
obligations of both the satellite carrier and the cable system in 
instances in which a cable system engages in such distributorship 
activities on behalf of a satellite carrier In such cases, the 
satellite carrier has the responsibility for filing statements cf 
account and paying royalties for publicly performing copyrighted 
programming under the new section 119 statutory license Under 
this scheme, a cable system/distributor would segregate the 
subscription fees collected on behalf of the satellite carrier 
from those collected from cable subscribers pursuant to the 
section 111 cable compulsory license The cable system would onl^ 
report in its section 111 statements of account the number of 
cable subscribers served and the amount of gross receipts 
collected pursuant to section 111, and would pay royalties 
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pursuant to section 111 

New section 119 The interim statutory license for satellite 
carriers Section 119(a)) The scope of the license 

Sections 119(a)(1) and (2) establish a statutory license for 
satellite carriers generally A license is available where a 
secondary transmssion of the signal of a superstation or a 
network station is made by a satellite carrier to the public for 
private home viewing, and the carrier makes a direct charge for 
such retransmission service from each subscriber receiving the 
secondary transmission, or from a distributor {such as a cable 
system) that has contracted with the carrier to deliver the 
retransmission directly or indirectly to the viewing public 

The bill contains special provisions in sections 119(a) (2) 
and (5) relating to network stations in recognition of the fact 
that a small percentage of television households cannot now 
receive clear signals embodying the programming of the three 
national television networks The bill confines the license to 
the so-called "white areas," that is, households not capable of 
receiving a particular network by conventional rooftop antennas, 
and which have not subscribed, within 90 days before the date on 
which they subscribe to the satellite carrier's service, to a 
cable system that provides the signal of a prinary network station 
affiliated with that network The satellite carrier must notify 
the network of the retransmission by submitting to the network a 
list indentifying the names and addresses of all subscribers to 
that service In addition, on the 15th of identifying the names 
and addresses of the subscribers added or dropped since the last 
report These notifications are only required if the network has 
filed information with the Copyright Office concerning the name 
and address of the person who shall receive the notification 
Special penalties are provided for violations by service outside 
the "white areas " Willful or repeated individual violations of 
the "white area" restrictions are subject to ordinary remedies for 
copyright infringement, except that no damages may be awarded if 
the satellite carrier took corrective action by promptly 
withdrawing service from the ineligible subscribers, and statutory 
damages are linited to a maximum of $5 00 per nonth for each 
subscriber 

If the satellite carrier engages in a willful or repeated 
pattern, or practice of violations, the court shall issue a 
permanent injunction barring the secondary transmission by the 
satellite carrier of the primary transmission of any network 
station affiliated with the same network The injunction would be 
applicable within the geographical area within which the violation 
took place—whether local, regional, or national If the 
satellite carrier engages in a pattern of violations, the 
statutory damages maximum is $250,000 for each six month period, 
but only with regard to persons who subscribed on or after June 7, 
1988 
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By amendment of section 501 of title 17, United States Cede, 
a network station holding a license to perform a particular 
version of a work is treated as a legal or beneficial owner cf the 
work if the secondary transmission by satellite carrier occurs 
within the local service area of the station, for purposes of 
infringement under section 119(a)(5) 

Noncompliance with Reporting and Payment Requirements-
Section 119(a)(3) provides that a satellite carrier is also 
subject to full copyright liability if the carrier does not 
deposit the statement of account or pay the royalty required fc_-
Subsection (b) 

Discrimination by a satellite carrier—Section 119(a)(€< 
provides a right of action for copyright holders for a satelli-e 
carrier's "willful or repeated" retransmission of the signals :£ 
superstations and network stations to the public for private hrme 
viewing (under sections 502 through 506 and section 509 of tte 
Copyright Act) if the satellite discriminates against any 
distributor 

Geographic limitation—Section 119(a)(7) provides that t-e 
statutory license created in section 119 applies only to seccndary 
transmissions to households located in the United States, or any 
of its territories, trust possessions, or possessions This 
section parallels section 111(f) or title 17, United States Coce, 
which applies to cable television 

Section 119(b)—Operation of the statutory license for 
satellite carriers 

Requirements for a license —The statutory license prov ded 
for in section 119(a) Ts contingent upon fulfillment of the 
administrative requirements set forth in section 119(b)(1) T-at 
provision directs satellite carriers whose retransmissions a'e 
subject to licensing under section 119(a) to deposit with the 
Register of Copyrights a semi-annual statement of account an: 
royalty fee payment The dates for filing such statements of 
account and royalty fee payments and the six-month period wh.c-
they are to cover are to be determined by the Register of 
Copyrights 

The statutory royalty fees set forth in section 119(b)(.*iB) 
are twelve cents per subscriber per superstation signal 
retransmitted and three cents for each subscriber for each network 
station retransmitted These fees approximate the same royalt/ 
fees paid by cable households for receipt of similar copyrighted 
signals These statutory fees apply only in the limited 
circumstances described in section 119(c) 

Collection and distribution of royalty fees—Section 
119(b)(2) provides that royalty fees paid by satellite carriers 
under the statutory license shall be received by the Register cf 
Copyrights and, after the Register deducts the reasonable cost 
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mcurred by the Copyright Office in administering the license, 
deposited in the Treasury of the United States The fees are 
distributed subsequently, pursuant to the determination of the 
Copyright Royalty Tribunal under chapter 8 of the Copyright Act of 
1976 

Persons to whom fees are distributed—The copyright owners 
entitled to participate in the distribution of the royalty fees 
paid by satellite carriers under the license are specified in 
section 119(b)(3) 

Procedures for distribution—Section 119(b)(4) sets forth 
the procedure For the distribution of the royalty fees paid by 
satellite carriers, which parallels the distribution procedure 
under the section 111 cable compulsory license During the month 
of July of each year, every person claiming to be entitled to 
license fees must file a claim with the Copyright Royal Tribunal, 
in accordance with such provisions as the Tribunal st'all 
establish The claimants may agree among themselves as to the 
division and distribution of such fees 

After the first day of August of each year, the Copyright 
Royalty Tribunal shall determine whether a controversy exists 
concerning the distribution of royalty fees If no controversy 
exists, the Tribune—after deducting reasonable administrative 
costs—shall distribute the fees to the copyright owrers entitled 
or their agents If the Tribunal finds the existence of a 
controversy, it shall, pursuant to the provisions of chapter 8, 
conduct a proceeding to determine the distribution of royalty 
fees 

The bill does not include specific provisions tc guide the 
Copyright Royalty Tribunal in determining the appropriate division 
among competing copyright owners of the royalty fees collected 
from satellite carriers under section 119 

Section 119(c )--Alternative methods for determining royalty 
fees applicable during two phases of tfie" statutory license for 
satellite car Fiers 

The bill establishes a four-year phase and a two-year phase 
for the statutory license for satellite carriers, in each phase 
the royalty fee is determined in a different manner In the first 
(four year) phase, pursuant to section 119(c)(1), the statutory 
fees established in section 119(b)(1)(B) (twelve cents per 
subscriber per superstation signal retransmitted and three cents 
per subscriber per network signal retransmitted) shall apply The 
first phase shall be in effect from January 1, 1989, until 
December 31, 1992 In the second phase, the fee sha.l be set by 
the voluntary negotiation or compulsory arbitration procedures 
established in sections 119(c)(2) and 119(c)(3) 

Section 119(c)(2) requires the Copyright Royalty Tribunal to 
initiate voluntary negotiation proceedings between satellite 
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carriers, distributors, and copyright owners, eighteen raon-hs 
before the bill's first phase runs out, to encourage the parties 
to negotiate a fee for the second phase before the statutory fee 
expires The parties may designate common agents to negot.a.e, 
agree to, or pay the relevant fees, if the parties fail to dc so, 
the copyright Royalty Tribunal shall do so, after requesting 
recommendations from the parties The negotiation proceed.r= 
costs must be paid by the parties If the parties reach a 
voluntary agreement, copies of the agreement must be filed 1 = a 
timely manner with the Copyright Office, and the negotiated fee 
will remain in effect from the date specified in the agreenent 
until December 31, 1994 

If some or all of the parties have not voluntarily negotiated 
a fee for the second phase by December 31, 1991, twelve mcitis 
before the expiration of the first phase, section 119(c)(3 
provides that the Copyright Royalty Tribunal shall initiate a 
compulsory arbitration proceeding for the purpose of deterni-ing a 
reasonable royalty fee to be paid under section 119 for the second 
phase The Tribunal shall publish notice of the initiation cf the 
proceeding as well as a list of potential arbitrators Wi-h.n ten 
days of the publication of this notice, one arbitrator mus. oe 
chosen by the copyright owrers and one by the satellite ca-r.ers 
and their distributors The two arbitrators must choose a tcird 
arbitrator from the same list within ten days 

The three arbitrators shall have sixty days from the 
publication of the initial notice to conduct an arbitratic-
proceeding and to determine a royalty fee, using guidelines 
specified in the bill All costs involved in this proceed.n= must 
be paid for by the parties The Arbitration Panel shall s.boLit 
its determination in the fern of a report, along with the vr.tten 
record, to the Copyright Royalty Tribunal The Tribunal siall 
have sixty days to review the report and either accept or -e;ect 
the Panel's determination and publish the action in the Federal 
Register If the Tribunal rejects the determination, the Tr-bunal 
shall, within the same sixty day period, issue an order se-t.ng 
the royalty fee Thus, within 120 days of the publication of the 
initial notice, a new royalty fee shall be determined thro.gh a 
compulsory arbitration procedure, to be effective from January 1, 
1993, until December 31, 1594, or until modified by the Un.ted 
States Court of Appeals for the District of Columbia Circu.t 
pursuant to section 199(c)(4) The fee shall apply to all 
copyright owners, satellite carriers, and distributors not party 
to a voluntary agreement 

Section 119(c)(3)(D) provides guidelines by which the 
Arbitration Panel shall determine royalty fees In particular, 
the Panel must consider the approximate average cost to a cable 
system for the right to secondarily transmit to the public a 
primary transmission made by a broadcast station 

Section 119(c)(4) provides that the rate adopted or 
determined by the Copyright Royalty Tribunal pursuant to the 
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compulsory arbitration proceeding may be appealed to the District 
of Columbia Circuit Court of Appeals within thirty days of 
publication However, while appeal of the rate is pending, 
satellite carriers would still be required to deposit statements 
of account and royalties and to pay royalty fees calculated under 
the rate that is at issue on appeal The bill gives the court 
jurisdiction to enter its own determination with respect to the 
royalty rate, to order the repayment of any excess fees deposited 
under section 119(b)(1)(B), and to order the payment of any 
underpaid fees with interest, in accordance with its final 
judgement The court may also vacate the Tribunal's decision and 
remand the case for further arbitration proceedings 

Section 119(d)—Definitions 

A "distributor" is defined as any entity whicr contracts with 
a carrier to distribute secondary transmissions received from the 
carrier either as a single channel, or in a package with other 
programming, to individual subscribers for a private home viewing, 
either directly or indirectly through other progran distribution 
entities 

The terms "primary transmission" and "secondary transmission" 
are defined so as to have the same meaning under section 119 as 
they have under section 111 

The term "private viewing" is definec as view.ng, for private 
use in an individual's household by means of equipnent which is 
operated by such individual and which serves only such 
individual's household, of a secondary transmissior delivered by 
satellite of a primary transmission of a televisior broadcast 
station licensed by the FCC 

A "satellite carrier" is broadly defined as a- entity that 
uses the facilities of a domestic satellite service licensed by 
the FCC and the owns or leases a capacity or service on a 
satellite in order to provide the point-tc-nultipo.nt relay of 
television station signals to numerous receive-onl\ earth 
stations, except to the extent the entity provides such 
distribution to pursuant tariff that is net restricted to private 
home viewing 

The term "network station" has the sane meamrg as that term 
in section 111(f) and includes a translator statior or terrestrial 
satellite station that rebroadcasts the network station 

A "primary network station" is a netvork stat.on that 
broadcasts the basic programming service cf one particular 
national network 

The term "subscriber" is defined as an indivicual who 
receives a secondary transmission service for private home viewing 
by means of a satellite transmission under section 119, and pays a 
fee for the service, directly or indirectly, to the satellite 
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carrier or to a distributor 

A "superstation" is defined as a television broadcast 
station, other than a network station, that is licensed by the 
Federal Communications Commission and that was retransmitted by a 
satellite carrier 

The term "unserved household" means a household that vith 
respect to a particular television network, (A) cannot receive, 
through use of a conventional outdoor antenna, a signal of Grade B 
intensity (as defined by the FCC, currently in 47 C F R section — 
73 683(a)) of a primary network station affiliated with that 
network, and (B) has not, within 90 days before the date or which 
the household subscribes (initially or non renewal) to receive by 
satellite a network station affiliated with that network 
subscribed to a cable system that provides the signal of a primary 
network station affiliated with that network 

Because the household must be able to receive the sigral of a 
"primary" network station to fall outside the definition of 
unserved household, it would not be sufficient if a household is 
able to receive only the signal of a secondary network station 
that is, a station affiliated with two or more networks that does 
not broadcast or rebroadcast the basic programming service of any 
single national network 

Section 119(e)—Exclusivity of the statutory license 

The bill explicitly provides that neither the cable 
compulsory license, nor the exemptions of section 111 (such as the 
passive carrier exemption) can be construed during the six-year 
statutory license period to apply to secondary transmissions by 
satellite carrier for private home viewing of programming 
contained in a superstation or network station transmissior 
Unless the statutory license of section 119 is obtained, during 
the six-year interim period the secondary transmission by 
satellite carrier for private home viewing can take place cnly 
with consent of the copyright owner 

SECTION 3 SYNDICATED EXCLUSIVITY, REPORT ON DISCRIMINATION 

Section 712(1) Syndicated Exclusivity 

The bill directs the Federal Communications Commission (FCC), 
within 120 days after the date of enactment, to undertake a 
combined inquiry and rulemaking proceeding regarding the 
feasibility of imposing syndicated exclusivity rules for private 
home viewing 

Section 712(2) 

In the event the Commission adopts rules imposing syndicated 
exclusivity for private home viewing, the bill provides that 
violations of such rules shall be subject to the remedies. 
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sanctions and penalties under Title V and Section 705 of the 
Communications Act 

Section 713 Discrimination 

The bill directs the FCC to, within a year of the enactment 
of this Act, prepare and submit a report to the Senate Committee 
on Commerce, Science and Transportation and the House Committee on 
Energy and Commerce on the extent to which there exists 
discrimination against distributors of secondary transmissions 
from satellite carriers 

SECTION 4 INQUIRY ON ENCRYPTION STANDARD 

Under the bill the FCC would be required to initiate an 
inquiry concerning the need for a unive'sal encryption standard 
which permits decryption by a home satellite antenna user In 
conducting the inquiry the Commission would be required to take 
into account consumer costs and benefits, the incorporation of 
technological enhancements, including advanced television formats, 
the effectiveness of such standard in preventing present and 
future unauthorized decryption of satellite progranuning, the costs 
and benefits of such standard on other authorized users of 
encrypted satellite cable programming, including cable and SMATV 
systems, the impact of time delay necessary for the establishment 
of such standard by the Commission, and the effect of such 
standard on competition in the manufacture of decryption 
equipment 

The bill also prohibits the manufacture, assembly, possession 
or sale of any device which is used primarily to surreptitiously 
intercept encrypted satellite cable prooramming Any person 
aggrieved by such a violation may bring a civil action for a 
temporary or final injunction to restrain such practice The bill 
also substantially would increase penalties for \iclations of 
Section 705 of the Communications Act 

file:///iclations
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Mr MARKEY NOW we will turn to our panel We will turn to you, 
Mr Ellison, vice president of government affairs and general coun­
sel for the Satellite Broadcasting and Communications Association 

Welcome 

STATEMENT OF MARK C ELLISON, VICE PRESIDENT, SATELLITE 
BROADCASTING AND COMMUNICATIONS ASSOCIATION, PRES­
TON R PADDEN, PRESIDENT, ASSOCIATION OF INDEPENDENT 
TELEVISION STATIONS, INC, STEVEN EFFROS, PRESIDENT, 
COMMUNITY ANTENNA TELEVISION ASSOCIATION, AND TIMO­
THY A BOGGS, VICE PRESIDENT, WARNER COMMUNICATIONS, 
INC 
Mr ELLISON I can tell from your opening statement you read my 

testimony, and I appreciate that I will add what I can 
I am pleased to once again have the opportunity to testify on 

behalf of the SBCA in support of H R 2848 This enjoys broad sup­
port from virtually every element of the communications industry, 
is vital to our industry, and for reasons which I will discuss today, 
is a matter of great urgency 

Today there are more than 2 million households served by satel­
lite television systems Nearly 500,000 of those subscribe to net­
work and/or superstations Each month that number grows by ap­
proximately 10,000 to 15,000 In the majority of these cases, these 
consumers reside in rural areas and are dependent upon their sat­
ellite systems for the delivery of this programming 

As you have discussed, a court in Atlanta in August made a deci­
sion the delivery of network signals, the retransmission of network 
signals is not covered by the compulsory license and this has 
caused a great deal of concern in our industry All of the networks 
have announced plans to scramble their network fees and back­
hauls, using scrambling technology which is compatible with that 
in use by home satellite viewers 

For many of the 2 million households with satellite antennas, the 
only way that they can receive network programming is through 
those antennas The decision of the Atlanta court, combined with 
the scrambling of the network feeds, clearly threatens the ability of 
these homeowners to continue receiving the signals The Atlanta 
decision does not directly impact the satellite delivery of independ­
ent superstations 

However, similar legal issues have been raised with respect to 
such delivery, and while no independent or network superstations 
have gone off the air to date as a result of the Atlanta case, the 
threat of lost access to superstations is very real If nothing else, 
the Atlanta decision has had the immediacy of inhibiting the inclu­
sion of superstations and programming packages for the consumer 

Program packagers are concerned about their copyright liability 
and they have contacted the SBCA and said they are reluctant to 
include superstations in their packages So passage of this bill 
would allay the concerns of these packagers and prompt the forma­
tion of even more comprehensive consumer packages 

Our industry is just beginning to stage a comeback The uncer­
tainty about the availability of network and independent program­
ming will, unless resolved by this Congress, have a severe impact 
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on that recovery H R 2848, if it became law, would lift a great 
cloud 

This is a fair and equitable bill It has gone through a long evolu­
tionary process and, through reasonable compromise the copyright 
owners, the networks and independent broadcasters are reasonably 
protected from excessive intrusion by this license, while consumers 
are assured network and independent programming will remain 
available 

I would like to echo what has already been said here in thanking 
Mr Moorhead, Mr Synar and particularly Mr Boucher, for his ef­
forts in formulating provisions which satisfied the concern of the 
networks and their affiliates 

I would also like to state that we strongly support the amend­
ment, which I believe will be offered by Mr Tauzin, including in­
creased penalties for signal theft As you all know, this is a very 
severe problem in our industry and we greatly appreciate those 
new provisions 

A compulsory copyright license for home satellite viewers has 
been before two sessions of Congress It is time to assure that those 
Americans who rely on their dishes for entertainment, news and 
educational programming, that they will not be deprived of that 
programming It is time to pass the Satellite Home Viewer Copy­
right Act 

Thank you 
[The prepared statement and attachment of Mr Ellison follow ] 
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PREPARED TESTIMONY OF MARK C ELLISON 

Mr. Chairman and Members of the Subcommittee, my name is 

Mark C. Ellison and I am the Vice President of Government 

Affairs and General Counsel for the Satellite Broadcasting and 

Communications Association (SBCA) I am very pleased to once 

again have the opportunity to testify before this Congress in 

support of H.R 2848, the Satellite Home Viewer Copyright Act 

of 1988 This bill, which enjoys very broad support from 

virtually every element of the communications industry, is 

vital to our industry and, for reasons which I will discuss 

today, is a matter of great urgency 

In November of last year, I appeared on behalf of the SBCA 

before the Subcommittee on Courts, Civil Liberties and the 

Administration of Justice At that time, I advised of the 

importance of this legislation to our industry and of our 

support for the bill 

Today, there are more than 2,000,000 American households 

with satellite television systems Nearly 500,000 of those 

households subscribe to satellite delivered network or 

independent superstations or both. Each month, the number of 

satellite superstation subscribers grows by approximately 

10,000 to 15,000 In the majority of cases, these consumers 

reside in rural areas and are dependent upon their satellite 

systems for the delivery of programming (Attached to this 

testimony is a state-by-state breakdown of home satellite 

system owners and subscribers to superstations.) 

-1-
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In August of this year, in a suit brought by NBC and its 

affiliates against the Satellite Broadcast Network (SBN), Judge 

Robert H Hall of the United States District Court in Atlanta, 

Georgia, ruled that the delivery of distant network affiliate 

signals directly to home satellite viewers is not covered by 

the existing compulsory license and, therefore, such 

retransmission constitutes copyright infringement. This 

decision, along with the fact that the networks have either 

commenced or announced plans to commence the encryption of 

their satellite feeds (using scrambling technology which is 

incompatible with the system used by home viewers) clearly 

threatens the ability of home satellite viewers to receive 

network programming via satellite In many cases, satellite 

delivery is the only way these households can receive that 

programming. 

Although the Atlanta decision does not directly impact the 

satellite delivery of independent superstations, it accentuates 

the legal issues which may exist with respect to such delivery. 

As a result of that decision and the persistence of questions 

pertaining to the independent superstations, passage of the 

bill now before this Subcommittee has become a matter of great 

urgency. 

While, to date, no independent or network superstations 

have gone off the air as a result of the NBC vs SBN decision, 

the threat of losing access to superstations is a matter of 
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extreme concern for our industry and our customers If nothing 

else, the Atlanta decision has had the immediate effect of 

inhibiting the formation of programming packages which would 

include those superstations Program packagers, concerned 

about copyright liability, are reluctant to include the 

superstations in their offerings to consumers. Further, the 

decision adds to the confusion and uncertainty in our market 

and will, if unresolved by this Congress, have a negative 

impact on the recovery of the home satellite industry 

Clearly, the home satellite viewer who relies upon his or 

her satellite system for the reception of superstations is in 

jeopardy By becoming law, H R 2848 would lift the cloud 

hanging over the satellite television industry and those 

consumers. 

H.R 2848 is a fair and equitable bill. It has gone 

through a long and difficult evolutionary process and, as a 

result, it carefully balances the needs of consumers and the 

concerns of copyright holders. Through reasonable compromise, 

the copyright owners, the networks, and the independent 

broadcasters are protected from excessive intrusion by the 

license, and consumers are assured that network and independent 

superstations will remain available on satellite 

-3-
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Virtually everyone affected by this bill has given a little 

and taken a little While the satellite television industry 

would have liked a compulsory license with rates identical to 

cable's and with an unlimited duration, we recognized that to 

advocate such legislation would only assure that no legislation 

was enacted I would warn Congress, however, that certain 

elements within our industry, representing a small but vocal 

minority, have been unwilling to ]oin in the spirit of 

compromise; they have failed to appreciate the fact that 

guaranteed access to the sixteen existing superstations is of 

primary importance and that without compromise, this bill would 

not exist. 

We have agreed to a six-year license, as we believe that 

that time is sufficient to allow our industry to grow and 

become strong enough to bargain for programming without need of 

a compulsory license We have agreed that network affiliates 

are entitled to reasonable protection from the importation of 

duplicating distant signals into their broadcast areas. And, 

under the auspices of Congressman Boucher, the networks and the 

satellite carriers of network signals have developed and 

included in this bill a workable system to protect the local 

affiliates Likewise, we have recognized the concerns of 

independent broadcasters about distant signal importation and, 

with the cooperation of those independent broadcasters, have 

devised language in the bill which calls upon the Federal 

Communications Commission to study the feasibility of 

-4-
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syndicated exclusivity in the home satellite market We have 

agreed to a rate structure which is fair and equitable for all 

concerned I would also note that so long as all of the 

existing superstations are covered by the bill, we are not 

particularly concerned about whether or not a grandfather 

clause or cap on superstations is included 

A compulsory copyright license for home satellite viewers 

has now been before two sessions of Congress It is time to 

assure that those Americans who rely upon their "dishes" for 

entertainment, news, and educational programming will not be 

deprived of that programming. It is time to pass the Satellite 

Home Viewer Copyright Act 

Thank you. 
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STATE 

TOTAL HOUSEHOLDS WITH 
SATELLITE RECEIVE SYSTEMS 
AS OF JANUARY 1. 1988 

TOTAL SATELLITE 
NETWORK AND INDEPENDENT 

SUBSCRIPTIONS 

AK 
AL 
AR 
AZ 
CA 
CO 
CT 
DC 
DE 
FL 
GA 
HI 
IA 
ID 
IL 
IN 
KS 
KY 
LA 
MA 
MD 
ME 
MI 
MN 
MO 
MS 
MT 
NC 
ND 
NE 
NH 
NJ 
NM 
NV 
NY 
OH 
OK 
OR 
PA 
RI 
SC 
SD 
TN 
TX 
UT 
VA 
VT 
WA 
WI 
WV 
WY 

4,000 
57,500 
42,500 
34,000 
130,000 
35,000 
6,500 

500 
4,000 

84,000 
77,500 
2,000 
31,000 
15,000 
68,000 
60,000 
44,500 
66,000 
59,000 
9,000 

16,500 
9,000 

80,000 
31,500 
60,000 
50,500 
19,000 
76,000 
10,500 
21,500 
21,500 
16,000 
20,500 
13,500 
89,000 

101,000 
46,500 
26,000 
51,000 
19,000 
27,500 
9,000 

79,000 
186,500 
16,000 
51,000 
9,000 

29,000 
45,000 
44,000 
13,500 

1,663 
9,093 
4,297 
8,180 

32,485 
8,377 
1,427 

210 
1,388 

20,147 
13,225 

297 
8,164 
3,257 

12,198 
11,364 
7,196 
7,790 
7,144 
2,118 
4,258 
2,700 

16,372 
7,136 
10,238 
6,683 
4,535 
17,728 
2,754 
7,309 
2,879 
2,665 
3,790 
4,330 

21,688 
12,284 
5,869 
7,287 
12,725 

527 
9,863 
1,708 

12,599 
24,988 
10,619 
13,253 
3,857 
6,944 
11,188 
5,889 
2,947 
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Mr MARKEY Thank you 
Our next witness, Mr Preston Padden, is the president of the As­

sociation of Independent Television Stations 
Mr PADDEN Thank you, Mr Chairman 

STATEMENT OF PRESTON R PADDEN 
Mr PADDEN H R 2848 grants so-called satellite carriers a gov-

ernmentally conferred copyright license to pluck television pro­
grams out of the air in one market, scramble them and sell them 
to consumers in other markets The carriers are not required to 
seek the consent of the originating television stations, the owners 
of the programs or any other party 

As originally introduced, the bill contained no provision to 
enable local broadcasters, who purchase exclusive exhibition rights 
to particular programs, to enforce those rights against invading 
satellite exhibitions Accordingly, INTV vigorously opposed this 
legislation at a hearing on January 27, 1988 

As a result of extended discussions between the affected indus­
tries, the sponsors of H R 2848 and other Members of Congress, the 
bill was amended to include both a so-called "white area" provision 
for network programs and a syndicated exclusivity provision These 
provisions hold out the prospect that exclusive program rights pur­
chased by local broadcast stations will be honored and respected by 
our copyright laws and will not be destroyed by this new govern­
ment license Because of the inclusion of the syndicated exclusivity 
provision, our association is able to withdraw its earlier opposition 
to this legislation 

I would like to take this opportunity to make three brief points 
regarding the evolution of policy in this area 

First, program exclusivity is crucial to the future viability and 
competitiveness of local broadcast stations In the future our sta­
tions will face increasing competition from a variety of technol­
ogies, including cable and direct broadcast satellites 

I have brought with me today an example of the new generation 
of flat panel satellite antennas that are likely to dramatically in­
crease the market penetration of the broadcasting satellite service 
that is the subject of this bill 

This flat panel is on the floor right in front of the witness table 
It is about a year old and I am told actually the current generation 
of dishes in use and on sale in Japan are approximately half this 
size, but I think everybody can see that the deployment of dishes of 
this size could dramatically improve the penetration and use of this 
technology 

The ability to contract for exclusive program rights is the only 
competitive tool that will be available to our stations in the future 
Cable and satellite program services can and do secure and pro­
mote exclusive program rights 

If our copyright laws and communication policies preclude local 
broadcasters from likewise distinguishing our service by securing 
exclusive program rights, then our stations will not likely survive 
the competitive challenges that he ahead That is why it is abso­
lutely crucial to retain the syndicated exclusivity provision in H R 
2848 



50 

The second point I want to emphasize is that the continuing se­
lective conferral of compulsory copyright licensing privileges ap­
pears to be in conflict with communications policy objectives 
Broadcasters render a free service to the American people By con­
tract, cable operators, satellite carriers and other new technologies 
seek to charge American consumers for video services 

To create compulsory licensing privileges for media that charge 
American consumers, while denying the same privileges to broad­
casters who seek to provide a free service, stands public policy and 
common sense on their heads and sets the incentives exactly back­
ward 

One way to improve this bill would be to extend compulsory 
sensing to independent stations to carry presidential debates with­
out having to pay excess network fees 

Finally, it is important to note the three major commercial net­
works, ABC, CBS and NBC, sought and received special treatment 
under this legislation Instead of standing on the broad common 
ground that all local broadcast stations should have their program 
contracts honored and respected by our copyright laws, the net­
works chose to secure a "white area" provision premised on the 
"special" role that the networks play in our communications indus­
try As a result, network affiliate stations enjoy a special preferred 
status under this bill as compared to independent stations 

We would urge the members of this committee to keep in mind 
the networks' continuing pursuit of special privileges as they si­
multaneously pursue the elimination of" special restrictions such as 
the financial interest and syndication rules 

In sum, Mr Chairman, we have substantial concerns regarding 
the evolution of policy m this area, but we can live with H R 2848 
so long as the syndicated exclusivity provision remains intact 

Thank you 
[Testimony resumes on p 67 ] 
[The prepared statement and attachments of Mr Padden follow ] 
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PREPARED TESTIMONY Or PRESTON R PADDEN 

Thank you Mr Chairman My name is Preston Padden and I am 

President of the Association of Independent Television Stations, 

Inc , commonly known as INTV We appreciate this opportunity to 

present our views on H R 2848 

INTV represents more than 170 Independent television stations 

across the country My testimony today proceeds from the perspective 

of local television stations Some of the stations whose signals 

are distributed nationwide by so-called "satellite carriers" may 

have a different perspective on certain aspects of the issues we 

discuss today 

Mr Chairman, we have the greatest respect for you and for 

the co-sponsors of H R 2848 However, INTV respectfully must oppose 

this bill, in its current form, for four separate reasons First, 

since broadcasters must purchase all of their programming in the 

open marketplace, it is fundamentally unfair for the government 

to confer statutory licensing preferences upon our various media 

competitors Second, the imminent prospect of dramatic technological 

innovations, including in particular small flat panel satellite 

antennas, makes this a particularly inappropriate time to confer 

sweeping new copyright preferences upon the satellite industry 

Third, assuming, arguendo, that a new compulsory license is necessary 

to bring television service to rural dish owners, that license should 

be limited to so-called white areas, carefully defined, and/or should 

provide some mechanism for recognizing and honoring exclusive program 

contracts negotiated in the free marketplace by parties who have 
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not been favored with a statutory license Finally, in light of 

the recent court decision invalidating the cable television must-carry 

rules the Congress should revisit the cable compulsory license, 

and the manifest inequities in that marketplace, before adopting 

new statutory licenses for other media 

I It Is Inappropriate Copyright Policy To Require Broadcasters 
To Pay Marketplace Prices For Programming While Granting Compulsory 
Licenses At Statutory Or Arbitrated Rates To Cable And Satellite 
Competitors 

Broadcasters must purchase all of their programming without 

the benefit of any compulsory copyright license from the government 

Independent stations, operating without network program feeds, must 

purchase or produce each and every individual program they broadcast 

from sign-on in the morning to sign-off at night 

Program license fees, set by the forces of the marketplace, 

represent the single largest cost category in the operation of an 

Independent television station Currently, these fees constitute 

approximately one half of the total expenses of the average Independent 

station. In fact, high program costs have been a major contributing 

factor to the financial difficulties of the 23 Independent stations 

forced into bankruptcy proceedings in the last year 

A few examples of individual programs will give the Subcommittee 

some feel for the real cost of programming in the free market 

According to Variety (June 24, 1987 at p 60), market forces required 

Independent station KCOP-TV to pay $225,000 per week for an exclusive 

license to exhibit the re-runs of The Cosby Show in the Los Angeles 

market Over the 3^ year license term, KCOP-TV will pay a cash 

fee of almost Forty One Million dollars for this one, single half-hour 

- 2 -



53 

program The total cost is even higher since the program distributor 

also receives two extremely valuable thirty second "barter" spot 

announcements in each telecast to sell on his own account By contrast, 

H R 2848 grants "satellite carriers" a statutory license to exhibit 

another station's entire program schedule, including The Cosby Show, 

anywhere in the United States, including the Los Angeles market, 

for a government prescribed fee of 12 cents per month per subscriber 

In another example from the same Variety story, Independent 

station KHJ-TV will pay $240,000 per week, or almost One Million 

Dollars per month, for an exclusive license to exhibit the re-runs 

of Who's The Boss7 in the Los Angeles market Again, this figure 

contrasts sharply with the 12 cents per month figure in H R 2848 

All of the expensive programming purchased by broadcasters 

is presented free of charge to the American people By contrast, 

cable and satellite exhibitors charge the American people for their 

services If Congress wants to subsidize the program expenses of 

any of these competitors by granting a statutory licensing preference, 

the most obvious candidate for this largess would be the free over-the-

air broadcasters However, if H R 2848 is enacted, free broadcasters 

will be the only one of these media competitors to remain mired 

in the copyright marketplace From our perspective, the public 

interest priorities appear to be inverted 

If the Congress does not want to encourage free local broadcasting 

by granting our stations a compulsory license, at the very least, 

the copyright laws should honor and respect the program contract 

that we must negotiate and pay for in the free marketplace Appended 

to this testimony are sample exclusivity provisions from Independent 
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station program license agreements If H R 2848 is enacted, these 

program contracts will be rendered meaningless Satellite exhibitors 

will be free to commercially exploit in our markets the very same 

programs for which we have purchased exclusive licenses In our 

judgment this represents inappropriate copyright policy 

H R 2848 also represents a sharp departure from historical 

communications policy In crafting the Communications Act of 1934, 

as amended, Congress could have prescribed a broadcast system comprised 

of a few national superstations Instead, Congress opted for a 

system of local broadcast outlets — each selecting and purchasing 

programs for its individual market By establishing a copyright 

preference for nationwide satellite carriers, H R 2848 would undermine 

the foundation of this system of free local broadcasting 

In one sense, the mere pendency of H R 2848 has helped to 

expose the legal charade that has been perpetrated by the so-called 

"satellite carriers" One glance at the trade ads placed by these 

entities demonstrates that they are selling programming — not transmission 

services They are not common carriers and should never have been 

permitted to engage in program distribution and exhibition under 

the Act's exemption for true passive carriers The fact that these 

so-called "satellite carriers" have now sought a compulsory license 

for their performances of copyrighted works strips away their false 

veneer of mere common carriage. Exposed as satellite broadcasters, 

these entities should be obliged to play by the same copyright rules 

as terrestrial broadcasters and should be subject to the retransmission 

consent requirements of Section 325 of the Commumnications Act 

The Motion Picture Association of America has offered limited 
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and qualified support for H R 2848 based on a communications policy 

objective MPAA argues that "satellite carriers" represent a fragile 

infant industry that can be nurtured into a competitive alternative 

to cable television systems However, the two largest "satellite 

carriers" are not infants They are enterprises that have been 

in business longer and have significantly greater cash flow than 

a substantial number of INTV's Independent station members Moreover, 

one of these "carriers" has been acquired by the nation's largest 

cable company, thereby casting doubt on the likelihood of achieving 

MPAA's communications policy objective 

If MPAA really believes that struggling infant competitive 

forces should be nurtured through compulsory licensing, then it 

should support a compulsory license for Independent television stations 

At the very least, MPAA should not be supporting legislation that 

undermines the exclusive program rights for which our stations have 

paid Billions of Dollars — to MPAA's members 

INTV's opposition to compulsory licensing is not motivated 

by a desire to thwart competition Independent television operators 

understand the fact that they must accept increasing competition 

for the attention of television viewers from cable, from satellite 

broadcasters, from VCR's and from other new technologies What 

is patently unfair, and what we should not be expected to accept 

and endure, is competition utilizing the very same programming for 

which our stations have purchased exclusive exhibition rights in 

their communities 

We are not asking for protection or subsidies Nor do we seek 

a guarantee that our stations will be successful in their efforts 
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to negotiate exclusive exhibition agreements That is a challenge 

that must be resolved by the marketplace However, if and when 

broadcasters do agree to pay the market clearing price for exclusive 

rights, then those rights should be honored by our copyright laws 

II Imminent Technological Advances Make This A Particularly 
Inappropriate Time To Be Considering A Compulsory License For The 
Satellite Industry 

Congress does not amend our nation's copyright laws frequently 

or with great ease Accordingly, it would be a grave mistake to 

consider H R 2848 solely in the context of current technological 

and market conditions Rather, the prospect of a compulsory license 

for the satellite industry should be considered in the context of 

likely technological developments I have brought with me today, 

a flat panel satellite antenna which was purchased off-the-shelf 

in the Japanese equivalent of a Radio Shack store just a few months 

ago It cost only one thousand devalued dollars This small antenna 

can be mounted indoors and receives an outstanding quality picture 

from high powered Ku band satellites already in operation in Japan 

High power Ku band satellites are not yet serving our country 

However, the words "Flat Antenna" and "Broadcasting Satellite" printed 

in American English on the face of this ancenna provide some clue 

as to the market which the Japanese have targetted for this technological 

development High definition television, broadcast by satellite, 

can be expected to provide many consumers, including those in urban 

areas, with an incentive to purchase these small antennas and other 

satellite receiving equipment As with other recent technological 

developments, mass marketing will dramatically lower the already 
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surprisingly low price of these antennas 

In considering H R 2848, it is imperative that the Subcommittee 

not proceed from a mental image of a rancher in Wyoming with a 12 

meter dish Technological developments in the satellite industry 

are moving very rapidly The clear trend is toward smaller and 

less expensive receiving equipment which is likely to increase dramatically 

the market penetration of satellite transmissions Compulsory license 

preferences which might look like a good idea today, could appear 

very differently after a few years of rapid technological development 

Moreover, sunset provisions which appear politically viable today, 

may become unmanageable political liabilities in the face of an 

expanded public constituency 

III H R 2848 Should Be Amended To Apply Only To So-Called 
"White Area?* And/Or To Provide For The Recognition Of Exclusive 
Program License Agreements Negotiated In The Free Market 

A major objective of this legislation is to provide the benefits 

of free over-the-air broadcasting to those who live beyond the reach 

of terrestrial broadcast signals However, as presently drafted, 

the bill provides a statutory license for the performance of copyrighted 

works to both rural residents living outside the service area of 

broadcast stations and to urban residents living well within the 

service area of local terrestrial broadcasters This approach seems 

overly broad and unnecessarily destructive of the program license 

agreements negotiated in the free market by local broadcasters 

In INTV's judgment, the goal of bringing television service 

to rural residents in "white areas" can be accomplished without 

compulsory licensing However, accepting arguendo the notion that 

- 7 -
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compulsory licensing is necessary to provide service to rural residents, 

there is no apparent need or justification for extending the scope 

of that compulsory license to include urban residents who are already 

adequately served by local terrestrial broadcasters 

Any statutory license represents an exception to normal copyright 

market forces In the event of a conflict between the government 

conferred compulsory license and negotiated license agreements, 

the compulsory license should yield to the negotiated license 

Stated another way, compulsory licenses should not be permitted 

to supersede and override copyright license agreements entered intc 

by parties operating within the free market This basic precept 

was followed when the Congress adopted the cable compulsory license 

in 1976 That license was expressly limited to television signals 

permissable for cable carriage under the rules and regulations of 

the Federal Communications Commission The report language on that 

Bill specifically referred to the Network Non-duplication and Syndicated 

Exclusivity Rules of the FCC as regulations which would ameliorate 

the market disrupting potential of a compulsory license 

As presently drafted H R 2848 employs more of a blunderbuss 

approach Absolutely no provision is made for those instances where 

the government conferred license will come into conflict with individually 

negotiated exclusive license agreements Unless amended to include 

syndicated exclusivity and network non-duplication provisions, this 

new government conferred program license will supersede and abrogate 

license agreements paid for by local stations at marketplace rates 

Plainly, this is a grossly unfair result, which could not be intended 

by the sponsors of this bill 

- 8 -
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Any amendments to refine the scope of H R 2848 should afford 

equal recognition to the network and syndicated program license 

agreements of affiliated and Independent stations Significantly, 

MPAA has formally expressed its support for the principle that H R 

2848 must apply "even handedly to network affiliates, commercial 

independents and public television stations " (MPAA testimony at 

p 13 ) There is no valid copyright purpose for distinguishing 

between a network program and a syndicated program Invidious distinctions 

between Independent and network affiliated stations would be completely 

inequitable and would raise fundamental issues of communications 

policy While the precise program schedules of individual Independent 

stations vary, the same leading syndicated programs are sold to 

local stations in virtually every television market For example, 

according to an A C Nielsen Co analysis, the 16 most popular syndicated 

programs during the week ending January 3, 1988 enjoyed an audience 

"reach" into between 89 and 982 of the nation's television homes 

H R 2848 should be refined to apply only to "white areas" 

and/or to provide some mechanism for recognizing and honoring program 

licenses negotiated in the free market However, these amendments 

must accord equal treatment to Independent and network affiliated 

stations 

IV The Loss Of The FCC's Cable Television Must-Carry Rules 
Cries Out For Compulsory License Reform 

Numerous proponents of H R 2848 have sought to draw a parallel 

between this legislation and the cable compulsory copyright license 

adopted in 1976 In fact some proponents described H R 2848 as 

necessary to create a "level playing field" between cable and the 

- 9 -
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satellite dish industry In light of these arguments it is critical 

to observe that the cable compulsory license was adopted in the 

context of a "Consensus Agreement", which included numerous regulatory 

provisions designed to ameliorate the impact of, and prevent abuse 

of, the compulsory license Principal among those regulatory provisions, 

were the FCC's must-carry rules and syndicated exclusivity rules 

At the moment, broadcasters face an intolerable situation in which 

the must-carry rule has been voided and syndicated exclusivity rules 

have been repealed Yet the cable compulsory license lives on 

Contrary to the clear intentions of the Congress, the cable compulsory 

license is now available for unfettered use as a weapon to discriminate 

among local broadcast stations, to abrogate negotiated program license 

agreements and to engage in legalized extortion Already, cable 

systems have begun to drop local stations and to play roulette with 

their channel positions By contrast, no cable system can ever 

be denied the use of any broadcast signal that the operator needs 

to sell his service 

The crux of this dilemma is that cable's compulsory license 

is imbedded in the Copyright Act while the companion regulatory 

provisions were left to the vagaries of an administrative agency 

The obvious answer is for the Congress to revisit the cable compulsory 

license Cable has become a multi-Billion dollar monolith no longer 

in need of federal largess According to expert analysts the asset 

value of the cable industry now exceeds that of the broadcasting 

industry (Broadcasting, August 31, 1987 ) And yet, the cable 

industry continues to enjoy the privilege of building its business 

on the base of the prograrn service paid for by local broadcast stations 

- 10 -
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without any obligation to deal fairly with those stations 

At a minimum, the continued availability of a compulsory license 

to retransmit local broadcast stations should be conditioned upon 

the cable operator's willingness to comply with a reasonable must-carry 

obligation In our judgment, equitable and appropriate amendments 

to the cable compulsory license should have a higher priority on 

the Subcommittee's agenda than extensions of compulsory licensing 

to additional media categories 

V Conclusion 

Mr Chairman, we have stated our objections to H R 2848 forth-

rightly, but without any intention to offend In the last Congress, 

INTV found itself in a position of flat opposition to a similar 

piece of legislation Ue would much prefer to work with you, and 

the other members of the Subcommittee, in an effort to fashion amendments 

that would make it possible for us to be supportive of your efforts 

We can only hope that we will have that opportunity Thank you 

- 11 -
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N. EXCLUSIVITY LICENSE - PUOOKAMS COVERED 

1. Tlie Program or Programs listed on Schedule 'A' attached hereto are 
the Programs covered by the Agreement and this Addendum. 

2. The duration of this exclusivity license to exhibit tlie television 
Program or Programs covered by the Agreement and this Addendum 
shall be that set forth in Schedule 'A,' attached hereto and by this 
reference incorporated herein. 

3. In consideration for Licensee's entering into the Agreement which, 
this Addendum supplements. Licensor liereby agrees that for the 
duration of the Agreement and this Addendum, as defined in tlie 
above paragraph hereof. Licensor shall not license or authorize 
tlie programs covered by the Agreement mid .»•..' this Addendum to be 
exhibited, transmitted, disseminated, broaden;'., delivered, or carried 
(whether by means of a lelevisioH-Groadcast signal transmission path, 
or by'means of a microwave transmission paid, or by means of coble 
origination and transmission, ue., ."•cablecastirc." on a Class II or 
Class III coble television rchoniicl as defined in Section 7C.5(aa) and 
(bb) of the Rules and Regulations of the Federal Communications 
Commission (hereinafter referred to as tire "FCC"), 47 C.F.R-
Sections 76.5(aa) and (bb), or otherwise by: 

(a) Any other conventional television brondr:ist station, television 
broadcast translator station, lowfpower television broudcost 
station, or multipoint distribution service station authorized by 
the FCC to serve os its community-of* license ony community 
whose geographical reference point, as defined in Sections 
73.658(m) and 7G.53 of the FCC's Rules =-nd Regulations, 47 
C.F.R. Sections 73.G58(in) and 76.53, is .'5 miles or less from 
the geographical reference point for Viialia, California as 
defined in Sections 73.G58(m) and 76.53 of the FCC's Rules and 
Regulations, 47 C.F.R. Sections 73.658(m- --•«! 76.53, or by any 
other conventional television broadcast station, television 
broadcast translator station, low-power television broadcast 
station, multipoint distribution service s""ion or their functional 
equivalents, however denominated, authorized by the FCC to 
serve as its community of license Fresno. Ilouford, Clovis, 
California or any other community whicl'. -my be added to the 
Visalia, Fresno, llnnford, Clovis, Califo—.ia major television 
market, as defined in Sections 73.658(rr.> snd 76.51(a) of the 
FCC's Rules ond Regulations, 47 C.F.R. fecions 73.658(m) ond 
76.51(a); or 

(b) Any cable television system or satellite ~nstcr antenna tele­
vision system providing "cablecasting" or oilier program origination 
service by means of a Class II or Clas; III cable television 
channel as defined in Sections 76.5(a«) en; (bb) of the FCC's 
Rules and Regulations. 47 C.F.R. Sections :6.5(na)'and (bb), to 
any subscriber terminal which is located »itliin 35 miles of the 
television broadcast station or any televisxi broadcast station 
authorized by tlie FCC to serve as its comrs-jnily of license any 
community wliose geographical reference roint, as defined in 
Sections 73.658(m) and 76.53 of the FCC's Rules and Regulations, 
47 C.F.R. Sections 73.G58(m) and 76.53, is within 35 miles of 
the geographical reference point for M^ilia, California, as 
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defined in Sections 73 G58(ni) and 76 S3 of the FCC's Kules and 
Regulations, 47 C F.K Sections 73 658(m) and 76 S3, or which 
subscriber terminal is located within 35 miles of the television 
broadcast station or any television broadcast station authorized 
by the FCC to serve as its comniunilv of license Fresno, 
llanford, Clovis, California or any other community which may 
be. added to lite Visalia, Fresno, llanford Clovis, California 
major television market, as defined in Section 76 51(a) of the 
FCC's Rules and Regulations, 47 C F.R. Section 76 51(a) 

(c) Any direct-to-home broadcast satellite company providing 
service to nny household within the Visalia, Fresno, llanford, 
Clovis, California major television market. 

(d) No transmission of .the programs made pursuant to the 
provisions of 17 U S C Section 111 shall be deemed to be an 
infringement of the exclusivity granted to Licensee hereunder 

4 In the event that the terms of the Agreement and this Addendum 
shall be violated by a third party, Licence shall promptly so notify 
Licensor and Licensee may, at its sole expense, institute such 
actions and proceedings before appropriate coorts and/or admini­
strative agencies, Tederal, state and/or locaf, as Licensee shall deem 
proper in order to enforce the terms of the Agreement and this 
Addendum, and to recover damages for such violation Licensor may 
join in such del ions and proceedings, at its own cost 

5 Notwitlistandmg anything contained herein. Licensor shall have the 
right to license the Program or Programs anywhere for (i) non-
theatrical exploitation including closed circuit television and direct 
projection of the Programs in plnncs, trains, buses, ships, oil rigs, 
prisons, convents, orphanages and other shut-in institutions and for 
study purposes in schools, colleges, and other educational, military or 
cultural institutions, and (ii) for television exhibition in hotels and 
Itospitals on a pay-per-view basis, and (in) for exploitation on video 
cassette and disc devices 

O GCNCRAL 

Notwithstanding anything to the contrary contained in the Agreement, 
Licensee shall have the right to have each of the telecasts transmitted 
simultaneously with the telecast exhibited by Licensee's station, and at no other 
time wlialsoever, over the facilities of any translator stations now existing or 
to be constructed by Licensee or by any oilier party, which translator stations 
engage in the rebroadcast of the signal of Licensee's station, to serve any 
portion of the television market within which Licensee's station now operates 
Each such telecast shall be transmitted in its entirety without deletion of 
commercials or program content from the station hereinabove specified. 

The attached Agreement and all matters or issues collateral thereto sliall 
be governed by tlie laws of the State of California. 

A waiver by either party of any of the terms or conditions of the attached 
Agreement (and this Addendum) in any instance shall not be deemed or construed 
to be a waiver of such term or condition for the future, or of any subsequent 
breach tliereof. All remedies, rights, undertakings, obligations and agreements 
contained in the Agreement shall be cumulative and none of them shall be in 
limitation of any other remedy, right, undertaking, obligation or agreement of 
either party. - _ 
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License Agreement No 11798 

RIDER H 

EXCLUSIVITY CONTRACT 

This exclusivity contract supplements and is made a part of a 
certain License Agreement dated JULY. 29, 1987 (the "Agreement") 
between Columbia Pictures Television, a..Division of CPT Holdings, 
Inc (the "Distributor") and WEST VIRGINIA TELECASTING (the 
"Licensee") for the television exhibition of certain motion picture 
films 

1 The film or films listed on Schedule B attached hereto 
(the "Pictures") are the Pictures covered by the Agreement and by 
this exclusivity.contract. 

2 The term of this exclusivity cortc/fct (the "Term"), 
except as otherwise expressly provided in Schedulê B., shall 
commence on OCTOBER 19, 1987 and shall end on-SBE SCHEDULE B,or on 
the day following the date of the last of 36 telecasts of the 
Pictures which Licensee in entitled to make pursuant to the 
Agreement, whichever date is earlier 

3 Distributor shall not license for exhibition for free 
home television reception, during the term, the English language 
version of the Pictures to the entities listed below 

another television station which is licensed by the 
Federal Communications Commission (FCC) to a 

licensed to serve (distances to be calculated in 
accordance with Section 73 658 (ra) of the FCC's 
Rules and Regulations), or 

a cable television system whose signal originates 
within a thirty-five (35) mile radius of the 
Licensee*s reference point or the geographic 
coordinates of the main post office, as specified in 
Section 76 53 of the FCC Rules and Regulations 

COLUMBIA PICTURES TELEVISION, 
a Division of CPT Holdings, Inc 

(b) 

By_ 
Distributor 

WEST VJtfGINIA TELECASTING, |A£ 

Licensee 

fasat0&>*J 
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Mr TAUZIN Mr Chairman, we have just been joined by our col­
league, Mr Mike Synar, who is really, if you read this morning's 
paper, is a hero Frankly, I think we ought to give Mike a hand If 
anybody is for law and order in this town, it is Mike Synar 

Mr Number One Good job, Mike 
Mr MARKEY Burglars yesterday and pirates today 
The Chair now recognizes Mr Steven Effros, president of the 

Community Antenna Television Association 
Mr EFFROS Mr Chairman, members of the committee, thank 

you Good morning I do not have a prepared statement this morn­
ing 

STATEMENT OF STEVEN EFFROS 
Mr EFFROS The cable television industry has been supportive of 

the basic premise of H R 2848 since its inception, and that is that 
the satellite market should have access to the broadcast signals 
that are sent via satellite We have supported the efforts on this 
bill and continue to do so 

I, like everybody else, think that congratulations are definitely in 
order for Mr Moorhead, Mr Synar, Mr Boucher, Mr Tauzin and 
also Mr Kastenmeier, for their leadership in getting this bill as far 
as it has gotten We hope to see it passed 

I think the bill 
Mr MARKEY If I can just interrupt you, I would like to note 

that, as well Mr Kastenmeier's work on this is just impossible to 
praise enough, and we could not pass this legislation if our subcom­
mittee and his subcommittee did not have a close working relation­
ship, which we do His leadership has been noted here because it is 
a part of a large process 

Thank you 
Mr EFFROS Mr Chairman, of course you are well aware of the 

difficulties in crafting any telecommunications legislation When 
you combine that with the difficulties of copyright, it is a near im­
possibility But this has become, I think, a unique bill, that is, 
there have been two major identifiable problems in the home earth 
terminal market of late One has been highlighted by the Atlanta 
court and that is the lack of access to specific types of program­
ming, which this bill aims at directly and solves The other prob­
lem is piracy, which the home earth terminal industry has been 
plagued with, and of course the cable industry and programming 
industry have been very concerned with since the inception of 
home earth terminal reception 

With the addition, as we understand it, of the language that Mr 
Tauzin will be adding this afternoon, this bill becomes an incred­
ibly powerful tool to resolve the piracy problem It is probably the 
most powerful tool that I have seen written and I think it could 
have one of the most major impacts on the home earth terminal 
market in the shortest period of time of any legislation we have 
seen 

Of course, we have all been working on lots of different language 
for a long time, but you could possibly wipe out the piracy problem 
in a matter of months with this type of legislation The cable indus­
try totally supports it 
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Thank you, Mr Chairman 
Mr MARKEY And our final witness, Mr Timothy Boggs, the vice 

president for public affairs, Warner Communications 
Mr BOGGS Thank you, Mr Chairman I, too, will be brief 

STATEMENT OF TIMOTHY A BOGGS 
Mr BOGGS In addition to representing Warner Brothers today, I 

am representing the Motion Picture Association of America, whose 
members include all their leading producers and distributors of 
film and television products For both Warner Brothers and MP A, 
I thank you for the opportunity to appear and to express our views, 
as well, in general support of this legislation 

When Chairman Kastenmeier asked us almost 3 years ago to 
help with this project, we frankly were somewhat skeptical As you 
know, copyright owners are leery of compulsory licenses and no 
one likes to have placed in law a federally mandated price on one's 
products We entered this process with a good deal of skepticism 

I am pleased to note, however, that with Bob Kastenmeier's lead­
ership and the open door and open ears of Mr Moorhead and Mr 
Synar and Mr Boucher, we have crafted a bill that we can indeed 
live with I understand the new amendments to be offered by Mr 
Tauzin will dramatically increase our enthusiasm for this bill 

We do have a couple of suggestions for improvements in the bill 
that are in the prepared statement I won't go through each of 
them I think you and your staff are prepared to discuss them 
during your markup period 

There are two comments I would like to make from the testimo­
ny We think it is reasonable to try to resolve a marketplace that 
we understand and that we know exists today We think it is very 
difficult to try to solve or anticipate a marketplace that we don't 
know what it will look like The reach of this bill we had hoped 
would be somewhat more limited than it is We would like to limit 
the bill to the C-band satellites that exist at the moment All the 
superstations that exist at the moment are carried on the C-band 
We believe that would solve that problem We had hoped that the 
legislation could be limited to that existing marketplace problem of 
today 

Similarly we had hoped there would be a cap placed on the 
number of superstations that could take advantage of this bill 
When the copyright law was enacted in 1976, I don't believe 
anyone envisioned that the device of the compulsory license would 
be used to create an entire marketplace for distribution of inexpen­
sive product this way That has happened 

We all, particularly Mr Padden and the motion picture industry, 
have to live with that We are trying to make some progress in 
that area and this bill serves us well in suggesting that we need 
not have a statutory compulsory license but that eventually we can 
go to a negotiated rate on these services, the public will be well 
served, the broadcasters' interest and the copyright owners' inter­
est would be protected 
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We thank you for the opportunity to work with you on this bill 
It is one that we expect will become public law and we hope to stay 
involved with you, moving along throughout the process in the 
Senate and on to the White House 

[The prepared statement of Mr Boggs follows ] 
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PREPARED TESTIMONY OF TIMOTHY A BOGGS 

Mr Chairman, and Members of the Subcommittee 

My name is Timothy Boggs, and I am Vice President, Public 

Affairs of Warner Communications Inc. (WCI) WCI is the parent 

company of Warner Bros. Inc., a producer and distributor of 

motion pictures and television programs, on whose behalf I appear 

here today 

I am also here representing the Motion Picture Association 

of America, Inc (MPAA), whose members include Warner Bros Inc 

and other leading producers and distributors of films and TV 

programming For both Warner Bros and MPAA, I thank you for the 

opportunity to share our views on H R 2848 

Throughout the 99th and 100th Congresses, MPAA has worked 

with the relevant House and Senate committees to fashion legis­

lation to ensure that satellite-delivered broadcast television 

signals — so-called "superstations" — would be made available 

to TVRO owners under reasonable terms and conditions 

Time and time again, MPAA has articulated its opposition to 

government-imposed use licenses which deprive copyright owners of 

control over distribution of their works But in this case, we 

have been willing to work toward a legislative compromise for one 

important reason we share the belief of many members of Con­

gress that a temporary, t'ansitional measure will assist the 

growth and development of a healthy, competitive TVRO market­

place To this end, ve favor a statute limited in time, scope 
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and effect, one that helps pave the way quickly to a free market­

place in program delivery to TVRO owners We are pleased that 

this market has already shown significant growth, and we look 

forward to its continued progress as a viable medium 

The temporary statutory license created by H R 2848 ad­

dresses ambiguities in the copyright law concerning the dis­

tribution of satellite-delivered TV signals to TVRO owners In 

view of the recent holding by a Federal court in Atlanta that the 

existing cable compulsory license is inapplicable to satellite 

carriers who wish to serve TVRO owners, this bill provides a 

useful interim solution while the marketplace sorts itself out 

House "Copyright" Subcommittee Chairman Kastenmeier has 

attempted to strike a balance among the interests of all parties 

affected by this bill We have worked cooperatively for over two 

years with the Chairman and his subcommittee toward an acceptable 

compromise MPAA generally supports the bill before you today 

We do, however, seek certain additional modifications and 

improvements in H R 2848 These are important concerns that we 

have previously expressed during the bill's consideration by the 

Judiciary Committee The changes we advocate would help to 

clarify the intent of the bill and eliminate certain undesirable 

consequences 
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First, MPAA believes that H R 2848 should be expressly 

limited to the distribution of C-band satellite retransmis­

sions That is the frequency range in which all superstations 

are carried today This bill should be limited to addressing 

today's problem, and should not presuppose a government regula­

tory role in meeting the future needs of other media, including 

direct broadcast satellites The system of negotiated ratemaking 

for distant signal carriage set up by this bill may provide a 

useful model to be replicated in the private sector, so that DBS 

and other media may bargain for superstation retransmission 

rights in the future 

Second, MPAA believes that a fair cap on the number of 

"superstations" qualifying for carriage under this bill should be 

restored. Before amendment by the House Judiciary Committee, the 

bill applied only to those superstations "secondarily transmitted 

for nationwide distribution" prior to April 1, 1988, and to those 

subsequently put on satellite if they are retransmitted to not 

less than 10 percent of all cable subscribers This was an 

attempt to achieve some "parity" between the availability of 

distant signals to TVRO owners and their availability to cable 

subscribers We are already seeing a proliferation of super-

stations aimed at the TVRO market, as satellite carriers rush to 

take advantage of this cheap source of programming That is 

entirely inconsistent with the purpose of the bill to achieve a 

transition to a free marketplace in satellite-delivered program­

ming We therefore support reinstatement of the "station cap" 

language deleted by the House Judiciary Committee 
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Mr Chairman, MPAA has consistently and vigorously cham­

pioned these two important principles -' They are essential to 

ensure that the statutory license for superstation retransmis­

sions to TVRO owners does not become so entrenched as to burden 

copyright owners with a permanent government giveaway of our 

property They are necessary to reiterate the limited, temporary 

nature of the bill and the Congressional desire to encourage 

marketplace resolution of copyright issues 

We have a number of other suggested improvements to H R 

2848, several of which are in the nature of technical amendments 

1 We believe that the bill should continue to accord even-

handed treatment to network-affiliated stations and to indepen­

dent TV stations H R 2848 permits network-affiliated stations 

to object to the reception of duplicative network programming 

from any satellite-delivered network station, and it also directs 

the FCC to apply its syndicated exclusivity rules (if "feasible") 

so as to permit all local stations (independents and affiliates 

alike) to object to the reception of duplicative syndicated 

programming from any satellite-delivered station The integrity 

of local broadcast stations' programming, whether they are 

network affiliates or independents, should be treated equally 

Therefore, we favor any reasonable measures this subcommittee 

might take to preserve the rights of broadcasters in this matter 

I refer the Subcommittee to the statement of Jack Valenti, 
President of MPAA, before the House "Copyright" Subcommittee 
on August 7, 1986, and my statement before that same 
subcommittee on November 19, 1987 In both statements, 
these two points and other important considerations are 
highlighted 
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If the Subcommitee chooses to retain the current syndicated 

exclusivity provision — which we encourage you to do — we would 

seek a clarification Legislative history should state that, in 

assessing the "feasibility" of imposing syndex rules to the TVRO 

marketplace, the FCC is to consider only "technological feasibil­

ity" — 1 e , once the Commission has determined that the tech­

nology exists to implement syndex, it must adopt rules to do 

so This directive would be most appropriate coming from this 

Subcommittee, and we encourage you to adopt this clarification in 

mark-up today 

In addition, we support the amendment sought by the Associa­

tion of Independent Television Stations (INTV) and the Satellite 

Broadcasting and Communications Association (SBCA) pertaining to 

satellite carriers' liability for violations of syndex rules 

2 We believe that there should be an exemption from the 

antitrust laws to permit claimants seeking royalty distributions 

from the fund administered by the Copyright Royalty Tribunal to 

agree among themselves how to divide such funds, to lump their 

claims together, or to designate a common agent to receive pay­

ment on their behalf An identical exemption currently appears 

in Section 111 of the Copyright Act (the cable compulsory li­

cense) The exemption has greatly facilitated royalty distri­

butions while preserving the rights of all claimants, and reduced 

the administrative burden on the CRT We believe there should be 

a similar exemption for the purpose of negotiating copyright 
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royalty rates to take effect when the term of the statutory li­

cense fee expires, and for future distributions of those royal­

ties 

3 We believe that "distributors" of satellite-delivered 

superstations do not have a role in the negotiation of royalty 

rates for the 1992-94 period The true stakeholders in such 

negotiations are copyright owners and satellite carriers Dis­

tributors have no direct stake in the setting of royalty rates, 

nor can they be held liable under the bill for failure to remit 

royalties Moreover, the class of "distributors" is potentially 

so large as to render negotiations unworkable To make the bill 

more simple and more fair, "distributors" should not be included 

as a party to the negotiated or arbitrated ratemaking processes 

4 We believe that the potential loophole created by the 

definition of "satellite carrier" should be closed As drafted, 

the bill may be read to exempt from copyright liability those jho 

distribute superstation signals using a geostationary satellite 

licensed by Canada or any other foreign government, and casting a 

footprint over all or part of the U S This definition should be 

amended to cover carriers using satellite licensed by any govern­

ment entity, domestic or foreign We have submitted appropriate 

statutory language on this point to the Subcommittee 

5 We believe the Copyright Office should be given express 

authority to audit satellite carriers filing for statutory li­

censes Absent such authority, it will be extremely difficult to 

verify or challenge the subscriber counts and other relevant data 
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submitted by satellite carriers The bill should be amended to 

require the Copyright Office to establish reasonable standards 

for auditing satellite carriers where good cause is shown 

Mr Chairman, H.R 2848 exacts a significant price from 

copyright owners Our ability to control the distribution of our 

copyrighted works — the essence of our business — suffers a 

little more erosion under the terms of this bill Recognizing 

the unique circumstances of the TVRO industry, we have been 

willing to pay this price, but we seek the reasonable assurances 

I have just described in order to protect our long-term inter­

ests 

Our support for H R 2848 should eliminate any question con­

cerning our attitude toward home satellite earth stations We 

are pleased to have the support of the Satellite Broadcasting and 

Communications Association (SBCA), the leading advocates for the 

TVRO industry, on several of our proposals, including reinstate­

ment of a cap on superstations, the elimination of distributors 

from the ratemaking process, and amendments pertaining to the use 

of foreign satellites. Copyright Office audits, and even-handed 

treatment of network and non-network broadcasters 

We urge this Subcommittee to adopt our suggested changes, 

and we reiterate our commitment to support a fair and balanced 

bill to help the TVRO industry to establish itself as a full-

fledged competitor in the electronic media marketplace 

As always, we look forward to working with this Subcommittee 

toward framing satisfactory legislation Thank you again f.r the 

opportunity to bring our concerns to your attention 
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Mr MARKEY NOW I will turn to questions from our subcommit­
tee 

The Chair recognizes the gentleman from New Jersey, Mr Rin-
aldo 

Mr RINALDO Thank you, Mr Chairman 
As I understand this legislation, the compulsory license created 

by the bill expires at the end of 6 years 
I would like any of the witnesses, or all of you, to speculate on 

what you think will happen in the marketplace after that license 
expires 

Mr ELLISON We had originally sought 8 years under this bill It 
went to 6 years as a compromise in hopes that it would allay the 
concerns that Mr Boggs expressed about the move to new technolo­
gy 

We feel that 6 years is adequate for us to grow as an industry 
and move into a position where we can negotiate and obtain copy­
right paid services In fact, the bill creates a structure whereby we 
move to that after 4 years and move into a negotiated phase So we 
feel that after 6 years we would be in a position where we can do 
that 

Mr PADDEN YOU have put your finger on one of the parts of the 
bill that scares us the most, Mr Rinaldo, and that is the notion 
that it is a temporary transitional bill 

Our fear is that once you get service being provided to millions of 
American people under what was supposed to be a temporary, 
transitional, statutory license, it is going to be very, very difficult 
for the Congress to let that license actually sunset in 6 years We 
are very concerned that we may be stuck with this for a very long 
time 

Mr RINALDO Mr Effros? 
Mr EFFROS Having worked in the field of trying to write legisla­

tion or effect legislation on cable television for about 15 years now, 
I can tell you that the answer is nobody knows There is just no 
way of knowing what is going to happen technologically within the 
next 6 years that will affect this bill or the concepts behind it 

The cable industry doesn't know from month to month what its 
own industry is going to look like 6 years from now, let alone what 
this new one is going to look like 

Mr BOGGS I guess I would echo those views 
The motion picture industry had been trying to limit the dura­

tion of the bill because of our uncertainty as to what the future 
marketplace is going to look like in the satellite-delivered program­
ming area We are satisfied that 6 years will give the consumers a 
chance to begin receiving this programming legally and give us a 
chance to work with and study this new marketplace 

Certainly in the interim you are going to hear from us and my 
colleagues on how this marketplace is working, as well as certainly 
from your constituents Hopefully after that evidence is in, we and 
you will know what to do for the future 

Mr RINALDO Thank you 
I have no further questions 
Mi MARKEY The gentleman's time has expned 
The Chair recognizes the gentleman from Oklahoma, Mr Synar 
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Mr SYNAR I have no questions, Mr Chairman I just want to 
take this opportunity to thank all four of the gentlemen here and a 
lot of people in this room We are 2 years behind schedule I wish 
we could not have had to press very hard, but I want to thank all 
of them for their cooperation, and everyone in the room 

I think if we will just cross our fingers and hope, we can get this 
through this year and we can all start something else on a full em­
ployment act for this area next time on some other issue 

Thank you 
Mr MARKEY The Chair recognizes the gentleman from Utah, 

Mr Nielson 
Mr NIELSON Mr Padden, you indicated that independent TV op­

posed the bill in January but you now can live with it 
First of all, are you familiar with the Tauzin amendment' 
Mr PADDEN NO, I really am not 
Mr NIELSON I was going to ask if that amendment would in­

crease or decrease your enthusiasm for the bill I guess I wril have 
to defer that 

Mr PADDEN If I understand it, the issue dealing with piracy is 
certainly nothing we would have a problem with It doesn't particu­
larly affect our enthusiasm for the bill one way or the other 

Mr NIELSON YOU say the broadcasters have an unfair advantage 
and are shown preference 

Is there anything you can do in this bill or any other place to 
correct that9 

Mr PADDEN I said the networks have a preference We original­
ly sought to get the same white area protection that the networks 
sought and received in this bill We were unsuccessful We have 
had to settle for conditional extension of syndicated exclusivity pro­
tection to our stations It was the best we were able to work out 

We are very grateful, as a number of people have said, particu­
larly to Mr Boucher, Mr Synar, Mr Kastenmeier and Mr Moor-
head, who worked very hard on trying to find some way to at least 
partially satisfy our concerns 

Mr NIELSON Going back to the question Mr Rinaldo asked you 
about the 6-year license, it is in two phases The first 4-year phased 
licensed operation is a fixed compensation phase and the last 2 
years you must bargain for compensation 

Do you think that is a good principle9 

Mr PADDEN We are not in favor of compulsory sending period 
We have this notion that if anybody wants to take "I Love Lucy" 
and scramble it and beam it 22,000 miles into space, bounce it back 
and sell it to people, they ought to start by buying the rights from 
the people that own it and not coming to the government and 
asking for a handout 

I am afraid that 6 years from now you are going to have a large 
constituency of people out there used to getting service from this, 
and I would be very surprised if the political will will exist to take 
that service away and really push them out into the marketplace 

Mr NIELSON Would anyone else like to comment on that ques­
tion about the breakdown between the 4-year with the fixed com­
pensation and the 2 years for bargaining9 

Mr BOGGS We certainly do not like compulsory licenses either 
The expectation under this bill is that we will be able to move 
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away from the statutorily mandated rate into something reflecting 
more closely the marketplace rate that "I Love Lucy" or Warner 
Brothers film or any product might be worth 

The technological and legal difficulty of getting this program­
ming to these consumers we believe requires the use of a compulso­
ry license in a temporary and transitional way We share the 
broadcasters' reluctance to accept compulsory licenses We don't 
like them I don't know that there is anybody in the room who 
really prefers compulsory licenses, but the hope is that this bill will 
set a principle of moving toward a marketplace rate 

Mr NIELSON I have no further questions I want to thank the 
witnesses 

Mr MARKEY The Chair recognizes the gentlelady from Illinois, 
Mrs Collins 

Mrs COLLINS Mr Chairman, I thank you for recognizing me at 
this point 

I think the legislation before us is basically good legislation 
However, I have one concern that I think needs to be brought up, 
and that is the fact that we don't have anything like a national 
telecommunications policy in our country 

I was prepared to offer an amendment, but there is no way that I 
would want to logjam the piece of legislation we are working on 
right now, because, as I understand it, it would require sequential 
referral So I am not going to do that 

However, I would like to point out that we are perhaps the only 
country in the world that has no national telecommunications 
policy When we stop to think of all the new technologies that are 
developing, and all the people who need to be served, and all the 
gaps that there are in a distinct approach to embracing and bene­
fiting from this everemerging world of technological usage, that 
perhaps you would be willing to work with me in the first session 
of the next Congress to create a national office to establish a na­
tional telecommunications policy, perhaps within the executive 
branch 

Mr MARKEY I agree 100 percent with the gentlelady that right 
now there is not a comprehensive telecommunications policy, but I 
will work with the gentlelady, I promise you 

Mrs COLLINS Thank you very much, Mr Chairman 
Mr MARKEY The gentlelady's time has expired 
The Chair recognizes the gentleman from California, Mr Moor-

head 
Mr MOORHEAD Thank you, Mr Chairman 
The problem that we had here has been a very difficult one for 

many people, especially those folks that have not been able to get 
television out in their homes apart from the big cities 

You four have done a tremendous job in bringing together con­
flicting points of view to the point where we have a very fine bill 
today 

I know some of you have problems with it still, there are things 
you would like to correct about it I know, Mr Padden, you had the 
biggest problem of all with this legislation 

I think most of the problems have been worked out and you have 
done a very excellent job in compromising your positions and m 
getting something out of the bill that wasn't there before So I 
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want to congratulate each one of you I think you have done a good 
job in taking care of your own industry but also in working out a 
problem that we really hadn't worked out for the people who did 
not have the kind of television reception that others of us have en­
joyed for so long So thank you very much 

Mr MARKEY The gentleman's time has expired 
The Chair recognizes the gentleman from Virginia, Mr Boucher 
Mr BOUCHER I have no questions, Mr Chairman 
Mr MARKEY The Chair recognizes the gentleman from Louisi­

ana, Mr Tauzin 
Mr TAUZIN Let me first thank you all for the comments you 

made this morning in support of this legislation and particularly 
thank my colleagues, Mr Boucher and Mr Synar in particular, for 
the assistance they have given all of us in reaching compromise 
and I think a solution to some of the vexing problems that face us 
in this area 

I have a couple of quick points 
One, when the whole issue of scrambling and descrambhng 

began to occur, one of the most serious concerns we had was what 
would happen when network signals became scrambled The super-
stations issue with distant signals became complicated What would 
happen to all of that in this world7 One of the collateral concerns 
was, if we fix it, are we going to create a worse world, are we going 
to somehow damage the affiliate station relationships that are so 
important in our television system in America9 

I want to compliment my colleagues for the work they have done 
in the Judiciary Committee with the copyright side of this issue 
and the way they have dealt with it in a way of fairness and I 
think compromise that protects the networks and their affiliate 
station relationships and discourages people, for example, from not 
in fact taking the network signal from the affiliate station in the 
areas where it can be dropped in their home with an ordinary an­
tenna or where they are receiving it through the cable, where they 
are encouraged to keep it that way so that people around the coun­
try can continue to have that association with the affiliate station 

The 90-day provision you have worked out in the bill is designed 
to do that and I think it is a feature that I endorse and support 

Finally, I want to compliment all of you for agreeing, at least in­
formally and here in public, to the notion that this bill can even be 
improved with additional language to deal with the horrible prob­
lem of piracy that complicates and puts the good dealers and the 
good sellers and marketers of this product at risk because they 
have to compete with people who are selling on the black market 
the same product at cheaper and sometimes better conditions than 
they can sell 

So I want to thank all of you for the kind of cooperative spirit 
you have shown and particularly thank my colleagues for the work 
they have done 

Finally, to the National Cable Association, we have been battling 
and dueling over this thing in a friendly spirit for a long time The 
contract that was signed with the National Rural Telecommunica­
tions Association as a third party distributor of the product does 
not completely solve the problem of discrimination but it goes a 
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long way toward establishing a beachhead and I think more choice 
for customers out there in packaging 

I think the satellite dealers of the country, I think the folks who 
enjoy the dish products in America, as well as those who provide 
the products and the services through the networks and the super-
stations and the independent and affiliate stations of America are 
all beneficiaries of the products of this compromise Again I want 
to thank you all for being a part of it and particularly again for 
the members of this committee who have worked so hard to bring 
us to this point 

I have got no questions of you I only want to thank you for the 
kind of support you have given us 

Mr MARKEY The gentleman's time has expired 
Does any other member seek recognition at this time? 
Mr NIELSON Mr Chairman 
Mr MARKEY The Chair recognizes the gentleman from Utah 
Mr NIELSON Mr Chairman, I neglected to say something about 

the Tauzin amendment 
I think Mr Tauzin deserves a lot of credit for his leadership in 

the satellite dish program of working with those of us who were 
reluctant to go as far as he wanted to go in the previous bill, but 
nevertheless recognized the problem 

I think he deserves a lot of credit for the work he has done, not 
only on this bill but other bills we have passed 

Mr MARKEY The gentleman's time has expired 
Is there any other member seeking recognition at this time? 
The Chair sees none 
We will then thank the witnesses very much for their help, not 

only here this morning but over the last several months, in helping 
to frame our legislation We thank you very, very much for your 
help 

[Whereupon, at 10 40 a m , the subcommittee adjourned ] 
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