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ACTION Introduced by Mr. Schmitt

By Mr. SCHMITT (for himself,
Mr. CaxnNoN, and Mr. STEVEN-
SON) :

8. 1215. A bill entitled the “Science and
Technology Research and Development
Utilization Policy Act”; to the Committee
on Commerce, Science, and Transporta-
tion and the Committee on Governmen-
tal Affairs, jointly, and if one committee
orders the bill reported, the other com-
mittee has 60 days in which to act, by
unanimous consent.

SCIENCE AND TECHNOLOGY RESEARCH AND

DEVELOPMENT UTILIZATION POLICY ACT

Mr. SCHMITT. Mr. President, today 1
am introducing for myself, Senator
STEVENSON, and Senator CaNNoN, the
Sciepnce and Technology Research and
Development Utilization Policy Act. The
purpose of this legislation is to maximize
the return to the public from our na-
tional investment in research and tech-
nology development by establishing a
uniform Federal policy for the manage-
ment and utilization of inventions de-

, veloped under Federal contracts.
This bill is a revised version of S. 3627,
a bill I introduced prior to the conclusion
: of the 95th Congress. Subsequent to its
. _ introduction I circulated the bill to lead-
ers in industry, business, academia, gov-
ernment, and other vital sectors of our
national economy for comment. Re-
sponses have been most encouraging and
helpful. The revised bill which I and my
distinguished cosponsors are introducing
today reflects the many thoughtful views
and suggestions of those who responded

to my request for comments.
DECLINING INNOVATION

Mr. President, as most of my colleagues
are undoubtedly aware, recent economic
indicators suggest that the United States
is experiencing an alarming decline in
the rate of technological innovation and
economic growth. Symptoms of this de-
cline are reflected in the growing inter-
national trade deflcit, diminishing na-
tional productivity, and the increasing
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penetration of domestic markets by for-
eign competitors.

The Senate Science, Technology. and
Space Subcommittee, chaired by Sena-
tor STEVENSON and on which I serve as
the ranking member, has had a long-
standing interest in the industrial inno-
vation process and Federal policies
which adversely impact upon it. For the
past 2 years the subcommittee in co-
operation with the Banking Committee
has conducted extensive oversight hear-
ings examining the direction of Federal
R. & D. and the Federal Government’s
role in promoting the development,
application, and diffusion of new tech-
nologies. The problems are varied and
complex—overburdensome and costly
regulations, lack of an overall trade
policy, counterproductive tax policies,
and inadequate funding of basic re-
search, to name just a few. Neverthe-
less, there are steps which the Federal
Government can and should take to

everse the downward trend in the devel-~
opment of new products and processes.
. GOVERNMENT PATENT POLICY

The role of the Federal Government
in the industrial innovation process can-
not be overstated. For more than a
decade, Federal agencies have funded
nearly two-thirds of this Nation's ex-
penditures on R. & D. During this past
fiscal year alone, the Federal Govern-
ment provided more than $29 billion in
research and development support. As a
result of this huge national investment,
thousands of inventions are identified
each year which have traditionally
formed a valuable source of new prod-
ucts and technology development.

Unfortunately, Federal policies and
. procedures for the management of the
‘ results of Federal R. & D. contracts have

operated in the past to inhibit the
process by which such benefits are made
available to the American consumer. The
fact that the Federal Government pres-
ntly holds title to about 28,000 inven-
ions developed with the assistance of

'ederal R. & D. funds and yet only 5 per-
cent of these Government-owned inven-
tions have ever been effectively utilized,
helps to convince me that the present
policies are not providing the maximum
return to the public from its annual in-
vestment in science and technology re-
search and development.

Mr. President, this is not a new prob-
lem. For the past 30 years, debate has
flourished over the most appropriate
Federal policy for determining owner-
ship rights to the products of Govern-
ment-funded research. Typically, the
debate, and any hope for substantial
patent policy reform, becomes bogged
down in the “title” versus “license” argu-
ments. National commissions, inter-

« agency studies, and two executive orders
have failed to achieve the long-desired
goal of a comprehensive Government
patent policy. Individual Federal agen-

+ cies commonly operate under varying

statutory policies and procedures. Proc-
essing of normal waiver applications can
take up to 2 years depending on the
agency involved. The nature of the con-
troversy clearly demands s legislative
solution,

CONGRESSIONAL RECORD — SENATE

Federal patent policies which were
originally designed to protect the public
interest by preventing the so-called give-
away have’'in fact operated to discour-
age contractor bidding, eliminate incen-
tives to innovate or disclose inventions,
and delay the commercialization of in-
ventions developed under Federal con-
tracts. Ultimately, it is the American pub-
lic who suffers from these misguided poli-
cies through the failure of potentially
significant technological inventions to
reach the marketplace.

SCIENCE AND TECHNOLOGY RESEARCH AND
DEVELOPMENT UTILIZATION POLICY ACT
Mr. President, in my judgment there

is a clear need for the establishment and
implementation of a uniform Govern-
ment-wide policy for the management
and utilization of the results of federally
funded research and development. The
bill we are offering today would provide
the framework for such a policy and
is designed to achieve the following
objectives:

First, the policv, as well as the imple-
menting regulations, should be uniform
in the sense that all agencies and Federal
contractors operate under the same gen-
eral rules and procedures;

The policy should permit some flexibil-
ity in policy implementation in recogni-
tion of the differing missions and sfatu-
tory responsibilities of the various agen-
cies engaged in research and development
activities;

The policy should be as simple as pos-
sible and avoid the heavy administrative
burden and delay experienced by both
the contractor and the Government
under current Federal policies;

The policy should provide the neces-
sary incentives for private sector partici-
pation in Government contracts and for
the rapid development of new technology
in order to maximize the benefits to the
public from its R. & D. investment;

The policy should foster competition
and prevent undue market concentration
and;

Finally, the policy should protect the
legitimate rights of the Government to
any inventions developed under a Fed-
eral contract where the specific nature
of the research being performed demands
full public access to the resulting inven-
tions or preclude the granting of exclu-
sive rights of ownership to the private
contractor.

The approach suggested in this bill
represents a truly middle-ground posi-
tion between the traditional “title in the
Government” policy and a full blown “li-
cense” policy that would unequivocally
assign title to the contractor. Essentially,
this bill would establish a presumption
of title in the Government in those spe-
cific situations where it is necessary to
assure full public access to resulting
inventions.

The specific situations in which the
Government would retain title are nar-
rowly drawn, but I believe adequate to
protect the public interest. The determi-
nation as to the Government's rights
would be made at the time of contract-
ing so the contractor will have a clear
indication of the scope of his rights to
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any inventions developed under the con-
tract.

In all other situations, and when the
Government fails to make an adequate
showing of the need for retaining princi-
pal rights to any inventions likely to be
developed under the contract, it would
be presumed that the contractor could
elect to retain title to any such inven-
tions.

To assure flexibility in the implemen-
tation of the policy, the Government
would have the authority to waive its
rights to title when found to be in the
public interest. In addition, the Govern-
ment is given limited “march-in” rights
if the contractor fails to take reasonable
steps to develop the invention.

The bill would also address the prob-
lem of effectively utilizing those inven-
tions in which title is held by the Gov-
ernment. Clearly, there is a need for
better coordination and direction of Fed-
ral efforts to facilitate the expeditious
transfer of technology to the private sec-
tor. Title II would direct the Secretary
of Commerce to establish a Federal tech-
nology utilization program under which
necessary action would be taken to pro-
mote the utilization and protection of
rights in Government owned inventions.
This Government-wide program would
be patterned after the highly successful
National Aeronautics and Space Admin-
istration technology utilization pro-
grams. In addition, each Federal agency
would be required to develop and imple-
ment a separate technology utilization
program. The purpose of such programs
would be to expedite the technology
transfer process, including the secondary
uses of technology for societal needs.

Mr. President, I am firmly convinced
that Americans have lost neither their
willingness nor their ability to innovate.
Rather it is the system within which the
innovation process functions that must
be restructured to provide a more favor-
able climate for our traditional innova-
tive spirit. The legislation we are offer-
ing today represents a significant step in
the direction of reforming our existing
Federal policies which impact adversely
upon the innovation process, and we wel-
come the support of our colleagues in
this endeavor.

Mr. President, I ask unanimous con-
sent that the text of this bill be printed
at this point in the REcorbp.

There being no objection, the bill was
ordered to be printed in the Recorp, as
follows:

S. 1215

Be it enacted by the Senate and House
of Representatives of the United States of
America in Congress assembled,

TITLE I—POLICY
SEC. 101. PINDINGS.

The Congress, recognizing the profound
impact of science, engineering, and technol-
ogy policy on the economic, social, political,
technological well-being, and the health and
safety of the Nation as a whole, hereby finds
and declares that:

(1) The United States has recently experi-
enced a decline in the process of industrial
innovation and productivity which is inte-
grally related to, and adversely impacts upon,
domestic productivity, the rate of economic
growth, the level of employment, the balance
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of trade, and the attainment of other na-
tional goals.

(2) The national support of scientific and
technological research and development is
indispensable to sustained growth and eco-
nomic stability, and it is in the national in-
terest to maximize the benefits to the general
public from such investment.

(3) Scientific and technological develop-
ments and discoveries resulting from work
performed with Government contracts con-
stitute a valuable national resource which
should be developed in a manner consistent
with the public interest and the equitiés of
the respective parties.

(4) Current Federal policy with respect to
the allocation of rights to the results of fed-
erally sponsored research and development
deters contractor participation in Govern-
ment contracts, delays techcnological prog-
ress, and stifies the innovative process.

(5) The present United States system for
the acquisition of intellectual property rights
resulting from privately funded research and
development, while fundamentally sound, is
in need of modifications to diminish the ex-
isting uncertainty and the high costs in-
curred in enforcing proprietary rights.

(8) There is a need for the establishment
and implementation of a flexible Govern-
ment-wide policy for the management and
utilization of the results of federally fund-
ed research and development. This policy
should promote the progress of science and
the useful arts, encourage the efficlent com-
mercial utilization of technological develop-
ments and discoveries, guarantee the pro-
tection of the public interest, and recognize
the equities of the contracting partles.

SEC. 102. PURPOSE.

It is the purpose of this Act to—

(1) establish and maintain a Federal pol-
icy for the management and use of the re.
sults of federaily sponsored science and tech-
nology research and development; and

(2) insure the effective implementation of
the provisions of this Act, and to monitor on
a continuing basis the impact of Federal sci-
ence and technology policles on Innovation
and technology deveolpment. :

SEc. 103. DEFINITIONS.

As used in this Act the term—

(1) “contract” means any contract, grant,
agreement, commitment, understanding, or
other arrangement entered into between any
Federal gaency and any person where a pur-
pose of the contract is the conduct of ex-
perimental, developmental, or resarch work.
Such terms Includes any assignment, sub-
stitutlon of parties, or subcontract of any
type entered Into or executed for the con-
duct of experimental, developmental, or re-
search work in connection with the perform-
ance of that contract;

(2) ‘“‘contractor” means any person or
other entity that is a party to the contract;

(3) “disclosure” means & written state-
ment sufficiently complete as to technlcal
detail to convey to one skilled in the art to
which the invention pertains a clear under-
standing of the nature, purpose, operation,
and as the case may be, physical, chemical,
or electrical characteristics of the invention;

(4) “Federal agency” means an ‘‘execu-
tive agency” as defined by section 105 of
title 5, United States Code, and the military
departments as defined by section 102 of
title 5, United States Code;

(6) “Federal employees” means all em-
ployees as defined in sectlon 2105 of title 5,
United States Code, and members of the
uniformed services;

(6) “Government’” means the Government
of the United States of America;

(7) “ipvention” means any invention,
discovery, innovation, or improvement which
is or may reasonably be patentable subject
r(;la‘;:ter as defined in title 35, United States

ode;
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(8) ‘“‘Inventor’” means any person, other
than a contractor, who has made an inven-
tion under a contract but who has not
agreed to assign his rights in such inven-
tion to the contractor;

(9) “made under the contract” or ‘‘made
under a contract’” when used in relation to
any invention means the conception or first
actual reduction to practice or such inven-
tion in the course of any work under the
contract or under a contract, respectively;

(10) “nonprofit organization” means uni-
versities and other institutions of higher
education or an organization of the type de-
scribed in section 501(c) (3) of the Internal
Revenue Code of 1954 (26 U.S.C. 501(c)) and
exempt from taxation under section 501(a)
of the Internal Revenue Code (26 U.8.C.
501(a)); ,

(11) “person’ means any individual, part-
nership, corporation, association, institution,
or other entity;

(12) ‘“‘practical application” means to man-
ufacture in the case of a composition or
product, to practice in the case of a process
or method or to operate in the case of a
machine or system, and, in each case, under
such conditions as to establish that the
invention is being worked and that its bene-
fits are avallable to the public either on
reasonable ~terms or through reasonable
licensing arrangements; and

(13) “qualified technology transfer pro-
gram”, when used in relation to a nonprofit
organization, means a program which in-
cludes—-

{J) an established patent policy which Is
consistent with the policy set forth in this
Act and is administered on a continuous
basis by an officer or entity responsible to the
nonprofit organization; .

(11) agreements with employees requiring
them to assign either to the organization, its
designee, or the Government any invention
conceived or first actually reduced to prac-

tice in the course 6f or under Government -

contracts or assurance that such agreements
are obtained prior to the assignment of per-
sonnel to Government-supported research
and development projects;

(i) procedures for prompt invention
identification and timely disclosure to the
officer or entity administering the patent
policy of the non-profit organization;

(iv) procedures for invention evaluation;
and

(v) an active and effective promotional
program for the licensing and marketing of
inventions.

TITLE II--IMPLEMENTATION
SEC. 201. RESPONSIBILITIES.

(a) The Secretary of Commerce, herein-
after referred to as the Secretary, shall co-
ordinate, direct, and review the implemen-
tation and administration of the Federal
policy set forth in this Act with respect to
the ownership of inventlons resultlng from
federally sponsored research and develop-
ment, and promote the efficient and effective
utilization of the results of federally spon-
sored research and development.

(b) With a view to obtaining consistent
application of the policles of this Act, the
Secretary is authorized and directed—

(1) to consult and advise with Federal
agencles concerning the effective implemen-
tation and operation of the policies, pur-
poses, and objectives of this Act;

(2) subject to the authority of the Office
of Federal Procurement Policy, to formulate
and recommend to the President such pro-
posed rules, regulations, and procedures
necessary and desirable to assure the con-
gistent application of the provisions of this
Act;

(3) to accumulate, analyze, and dissemi-
nate data necessary to evaluate the adminis-
tration and effectiveness of the policies set
forth in this Act;

(4) to determine with administrative

May 22, 1979

finality any dispute between a Federal agency
and an aggrieved party arising under title
III or title IV of this Act.

(5) monitor, on a continuing basis, the
rights of the Government under section 304
of this Act in any invention made under a
contract of a Federal agency, and take all
suitable and necessary steps to protect and
enforce the rights of the Government in any
such invention; and

(6) to perform such other duties as may
be prescribed by the President or by statute.

(c) For the purpose of assuring the effec-
tive management of Government-owned in-
ventions, the Secretary is authorized and di-
rected to—

(1) assist and coordinate agency efforts to
promote the licensing and utilization of
Government-owned inventions;

(2) accept custody and administration, in
whole or in part, of Government rights in
any invention for the purpose of protecting
the United States interest therein and pro-
moting the effective utilization of any such
invention;

(3) develop and manage a Government-
wide program designed to stimulate t
transfer of Government-owned technolo|
to the private sector through the develop
ment, demonstration, and dissemination o
information regarding potential applicatio;
and evaluate and assist where appropriate
the participation of the private sector in the
technology transfer process;

(4) evaluate, with the assistance of the
originating agency, Government-owned in-
ventions in order to identify those inventions

- with the greatest commercial potential and

to promote the development of inventions
50 identified;

(5) asslst the Federal agencies In seeking
protection and maintaining inventions in
foreign countries, including the payment of
fees and costs connected therewith;

(6) make market surveys and other inves-
tigations for determining the potential of
inventions for domestic and foreign licensing
and other utilization;

(7) acquire technical information and en-
gage in negotiations and other activities for
promoting the licensing and other utilization
of Government-owned Iinventions and to
demonstrate the practicability of the inve:
tions for the purpose of enhancing th
marketabliity;

(8) consult and advise Federal agencies
to areas of science and technology resear
and development with potential for commer-
clal utilization; and

(9) recelve funds from fees, royalties, sales,
or other management of Government-owned
inventions authorized under this Act: Pro-
vided, however, That such funds will be used
only for the purpose of this Act.

(d) The Secretary shall submit an annual
report of its activities to Congress, including
therein (1) relevant statistical data regard-
ing the disposition of invention disclosures
resulting from federally funded research and
development; (2) any recommendation as to
legislative or administrative changes neces-
sary to better achleve the policy and pur-
poses of this Act; and (3) an anlysis of the
lmpact of Federal policies on the purposes of
this Act.

(e) The Secretary shall establish such in-
teragency committees as are necessary to
assist in the review and formulation of rules,
regulations, and procedures implementing
the provisions of this Act.

(f) There are authorized to be appropri-
ated to the Secretary of Commerce to carry
out the provisions of this title, the sum of
$3,000,000 for fiscal year 1980.

Sec. 202. AGENCY TECHNOLOGY UTILIZATION
PROGRAM.

To assist in the transfer of Government-
owned innovative technology resulting from
Federal research and development for appli-
cation and use in industry, agriculture, medi~

]
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cine, transportation, and other critical sec-
tors of the economy, each Federal agency
supporting research and development activi-
ties shall develop and implement a technol-
ogy utilization program. Specific program
objectives shall include, but not be limited
toa) expedite and facilitate the application
and use of technology by shortening the time
between generation of advanced technologles
and their use in the economy and provide
greater incentives for use of socially benefi-
cial innovatlons;

(2) encourage multiple secondary uses of
technology in industry, education, and gov-
ernment where there 15 a wide spectrum of
technological problems and needs; and

(3) understand more fully the technology
transfer process and its impact on the econ-
omy, and to manage and optimize the process
in a systematic way.

SEC. 203. EXPIRATION.

The authoritles conferred upon the Secre-
tary under this title shall expire and termi-
nate 7 years following the effective date of
this Act unless renewed by action of Con-
gress.

TITLE IIT—ALLOCATION OF RIGHTS—

GOVERNMENT CONTRACTORS
SEC. 301. RIGHTS OF THE GGOVERNMENT.

(a) Each Federal agency shall acquire on
behalf of the United States, at the time of
entering into a contract title to any inven-
tion made under the contract of & Federal
agency if the agency determines—

(1) the services of the contractor are
for the operation of a Government-owned
research or production facility;

(2) acquisition of title s necessary be-
cause of the classified nature of the work
being performed under the contract;

(3) because of the exceptional circum-
stances, acquisition of title by the Govern-
ment is necessary to assure the adequate
protection of the public health, safety, or
welfare;

(4) in the case of a nonprofit organization,
that such institution does not have a quali-
fled technology transfer program as defined
in section 103 of this Act: or

(5) the principal purpose of the contract is

to develop or improve products, processes, or
methods which will be required for use by
Government regulations:
Provided, however, That the Federal agency
may subsequently walve all or any part of
the rights of the United States under this
section to such invention in conformity with
the provisions of section 303. _

(b) The rights of the Government under
subsection (a) shall not be exercised by the
Federal agency unless it determines that one
of the enumerated criterla exist and it files
a determination statement with the Secre-
tary.

Sec. 302. RIGHTS oF THE CONTRACTOR.

(a) In all other situations not specified in
sectlon 301, the contractor or inventor shall
have the option of retalning title to any
invention made under the contract. Such
rights shall be subject to the limitations set
forth in section 304 and the provisions of
section 305. Sald option shall be exercised
by notifying the Government at the time o*
disclosure of the invention or within such
time thereafter as may be provided in the
contract. The Government shall obtain title
to any invention for which this option is not
exercised.

(b) When the Government obtains title to
an invention under section 301, the contrac-
tor shall retain a nonexclusive, royalty-free
license which shall be revocable only to the
extent necessary for the Government to grant
an exclusive license,

SEC. 303. WAIVER.

A Federal agency may at any time waive all
Or any part of the rights of the United States
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under this title to any invention or class of
inventions made or which may be made by
any person or class of persons under the
contract of the agency if the agency deter-
mines that the condition justifying acqui-
sitlon of title by the Government under sec-
tion 301 no longer exists or the interests of
the United States and the general public
will be best served thereby. The agency shall
maintain a record, which shall be made pub-
lice and periodically updated, of determina-
tions made under this section. In making
such determinations, the agency shall con=-
sider the following objectives:

(1) encouraging the wide availabillty to
the public of the benefits of the experimen-
tal, developmental, or research programs in
the shortest practicable time;

(2) promoting the commercial utilization
of such inventions;

(3) encouraging participation by private
persons In the Government-sponsored ex-
perimental, developmental, or research pro-
grams; and

(4) fostering competltion and preventing
undue market concentration or the creation
or maintenance of other situations inconsist-
ent with the antitrust laws.

8Ec. 304. MARCH-IN-RIGHTS:-

{(a) Where a contractor has retained title
to an Invention under section 302 or 303, the
Federal agency shall have the right, pursu-
ant to regulations and subject to the provi-
sions of subsection (b), to—

(1) require the contractor to grant a non-
exclusive, partially exclusive, or exclusive 1i-
cense to a responsible applicant or appli-
cants, upon terms reasonable under the cir-
cumstances, or to require an assignment of
title to the Government if the agency de-
termines such action is necessary because
the contractor has not flled a patent appll-
cation on the invention within a reasonable
period of time or has not taken, or is not ex-
pected to take within a reasonable time,
effective steps to achleve practical applica-
tion of the invention; or

(2) require the contractor to grant a non-
exclusive, partially exclusive, or exclusive li-
cense to a responsible applicant or appli-
cants, upon terms reasonable under the cir-
cumstances, if the agency determines such
action 1s necessary—

,(1) to alleviate a serfous threat to the
public health, safety, or welfare needs which
is not reasonablv sat'sfied by the contractor
or its licensees or otherwise required for the
protection of national security.

(11) to meet reguirements for public use
by Federal regulation which are not satis-
fied by the contractor or its licensees; or

(11) because the actions of the contractor
beyond the exercise of the exclusive rights
in the invention have tended substantially
to lessen competition or to result in undue
market concentration in any section of the
United States In any line of commerce to
which the technology relates, or to create and
maintain other situations inconsistent with
the antitrust laws.

(b) The rights of the Federal agency under
subsection (a) shall be subject to the prior
approval of the Secretary who shall make a
determination after a formal hearing with
affected parties present and conducted in
eccordance with the rules, regulations, and
procedures adopted by the Secretary.

SEC. 305. GENERAL PROVISIONS.

(a) Each contract entered into by the Gov-
ernment shall contain such terms and condi-
tions as the agency deems appropriate for the
protection of the interests of the United
States and the general public, including ap-
propriate provisions to—

{1) require periodic written reports at
reasonable intervals in the commercial uti-
lization or efforts at obtaning commercial
utilization that are being made by the in-
ventor or contractor or thelr licensees or
assignees: Provided, That any such informa-
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tion shall be treated by the Federal agency
as commercial or financial information ob-
talned from a person and privileged or con-
fidential and not subject to disclosure under
the Preedom of Information Act;

(2) reserve to the United States at least an
frrevocable, nonexclusive, paid-up license to
make, use, and sell the inventlon throughout
the world by or on behalf of the United
States and States and domestic municipal
governments, unless the agency determines
that It would not be In the public tnterest to
acquire the license for the States and do-
mestic municipal governments;

(3) require the prompt disclosure by the
contractor or inventor to that agency of any
invention made under the contract: Pro-
vided, That Federal agencies are authorized
to withhold from disclosure to the public, in-
formation disclosing any invention made un-
der the contract of an agency for a reason-
able time in order for a United States or for-
eign patent application to be filed;

(4) require an election by the contractor
within a reasonable time after disclosure as
to whether the contractor intends to file a
patent applicatlon on any invention made
under the contract;

(5) require a declaration by the contractor
within a reasonable time after disclosure of
the contractors intent to commerciallze or
otherwise achleve the widespread utilization
of the Invention by the pubilc; and

(6) reserve to the United States and the
contractor or inventor rights in each such
invention in conformity with the provisions
of this title.

(b) Agency determinations as to the rights
to inventions under this title shall be made
in an expeditious manner without nnecessary
delay.

SEC. 306. BACKGROUND RIGHTS.

Nothing contalned in this Act shall be con-
strued to deprive the owner of any back-
ground patent or to such rights as the owner
may have thereunder.

SEC. 307. GOVERNMENT LICENSING AUTHORITY.

{(a) A Federal agency may grant exclusive
or partially exclusive licenses in any inven-
tion to which the Government has acquired
title if the agency determines that—

(1) the desired practical application has
not been achieved, or is not likely to be
achieved within a reasonable period of time
by the granting of a nonexclusive license;

(2) exclusive or partially exclusive licens-
ing is & reasonable and necessary incentive
to call forth the investment of risk capital to
bring the invention to practical application;
and

(3) the proposed terms and scope of ex-
clusivity are not greater than reasonably nec-
essary to provide the incentive for bringing
the invention to practical application.

TITLE IV—ALLOCATION OF RIGHTS—
FEDERAL EMPLOYEES
SEC. 401. ALLOCATION OF RIGHTS.

(a) Except as otherwise provided in sub-
sections (b) and (c¢), the Government shall
obtaln the entire right, title, and interest in
anad to all inventions made by any Federal
employee if the agency determines that—

{1) the invention was made during work-
Ing hours;

(2) the Invention was made with a con-
tribution by the Government of facilities,
equipment, materials, funds, or information,
or of time or services of other Government
employees on official duty; or

(3) the invention bears a direct relation
to the duties of the Federa! employee-in-
ventor, or are made in consequence of hlis
employment.

(b) Where the interest of the Government
1s insufficient to require acquisition of title
by the Government but the inventlon bears
an indirect relation to the dutles of the Fed-
eral employee-inventor, the employee shall
have the option of acquiring title to gych in-
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vention, subject, however, to the reservation
by the Government of a nonexclusive, ir-
revocable, royalty-free license in the inven-
tlon wlth the power to grant licenses for all
governmental purposes. The Government
shall obtain title to any invention for which
this option is not exercised.

(¢} In all situations not falling within
subsections (a) and (b), a Federal employee
shall be entitled to retain the entire right,
title, and interest in and to any invention
made by the employee.

Sec., 402. PRESUMPTION OF OWNERSHIP.

(a) In applying the criteria of section 401
t0 the facts and clrcumstances relating to
the making of any particular invention, it
shall be presumed that an invention falls
within the criteria of section 401(a) when
made by & Federal employee who is employed
or assigned to—

(1) invent, improve, or perfect any article,
machine, manufacture process, or compo-
sition of matter;

(2) conduct or perform research or devel-
opment work, or both; .

(3) supervise, direct, coordinate, or review
federally financed or conducted research or
development work, or both; or

(4) act in a llaison capacity among Fed-
eral or non-Federal agencles or individuals
engaged in such work.

(b) The presumption estabilshed by sub-
section (a) may be rebutted by the facts or
circumstances of the conditions under which
any particular invention is made.

SEC. 403. REVIEW.

Federal agency determinations regarding
the respective rights of the Government and
the Federal employee-inventor are to be re-
viewed by the Secretary in accordance with
rules, regulations, and procedures adopted
by the Secretary whenever-—

(1) the Federal agency falls to obtain title
under the provisions of section 401(a); or

(2) the Federal employee-inventor who
claims to be aggrieved by the determination
requests such a review.

SECc. 404. INCENTIVES AWARDS PROGRAM.

(a) Subject to the provisions of this secr
tlon, the agency is authorized, upon tts own
initiative or upon application of any per-
son, to make a monetary award or otherwise
offer recognition, in such amount and upon
such terms as it shall deem appropriate, to
any Federal employee-inventor for any sci-
entific or technical invention determined by
the agency to have significant value.

(b) Awards shall be granted pursuant to
the provisions of chapter 45 of title 5 and
chapter 57 of title 1 of the United States
Code, and in accordance with regulations
issued thereunder except as modified by this
Act. ‘

{c) In granting awards under this section,
due constderation shall be given to—

(1) the extent to which the invention ad-
vances the state of the art;

(2) the amount expended by the em-
ployee-inventor for development of such in-
vention;

(38) the importance of the invention in_
terms of its value and benefits to the Gov-
ernment and the United States;

(4) the extent to which the invention has
achieved utilization by the public; and

(5) the amount of any compensation pre-
viously received by the employee-inventor
for or on account of the use of such inven-
tion by the United States. :

(d) If more than one applicant under sub
section (a) claims an interest in the same
contribution, the agency shall ascertain the
respective interest of such applicants, and
shall apportion any award to be made with
respect to such invention among such appli-
cants in such proportlons as it shall deter-
mine to be equitable.

(¢) No award may be made under subsec-
tion (a) with respect to any invention unless
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the applicant surrenders, by such mesans as
the agency shall determine to be effective, all
claims which such applicant may have to
Teceive any compensation (other than the
award made under this sectiton) for the use
of such invention or any element théreof at
any time by or on behalf of the United
States or by or on behalf of any foreign gov-
ernment pursuant to any treaty or agree-
ment with the United States, within the
United States or at any other place.

(f) No award may be made under subsec-
tion (a) in any amount exceeding $100,000,
unless the agency has transmitted to the
appropriate committees of the Congress a
full and complete report concerning the
amount and terms of, and the basis for, such
proposed award, and 30 calendar days of
regular session of the Congress have expired
after receipt of such report by such com-
mittees.

(g) A cash award and expense for honor-
ary recognition of a Federal employee-in-
ventor shall be pald from the funds appro-
priated for the sponsoring Federal agency.

TITLE V—MISCELLANEOUS

SEec. 501. REPEAL oF EXISTING STATUTORY RE-
SEARCH AND DEVELOFMENT AU~
THORIZATIONS,

The following Acts are hereby amended as
follows:

(&) Section 10(a) of the Act of June 29,
1935, as added by title I of the Act of August
14, 1946 (7 U.S.C. 427(a); 60 Stat. 1085) is
amended by striking out the following: “Any
contracis made pursuant to this authority
shall contain requirements making the re-
swlts of research and investigations avail-
able to the public through dedication, assign-
ament to the Government, or such other
means as the Secretary shall determine.”.

(b) Bection 205(a) of the Act of August

- 14, 1946 (7 U.S.C. 1624(a); 60 Stat. 1080) is

amended by striking out the following: *“Any
contract made pursuant to this section shall
contain requirements making the result of
such research and investigations avallable to
the public by such means as the Secretary of
Agriculture shall determine.”.

(c) Section 501(e) of the Federal Coal
Mine Health and Safety Act of 1968 (30 U.8.C.
954 (c); 83 Stat. 742) is amended by striking
out the following: “No research, demonstra~
tlons, or experlments shall be carried out,
contracted Ior, sponsored, cosponsored, or
authorized under authority of this Act, un-
less all information, uses, products, processes,
patents, and other developments resulting
ing from such research, demonstration, or ex-
periments will’ \with such exception and lim-
itation, it any, as the Secretary or the Secre-
tary of Heslth, Education, and Welfare may
find to be necessary in the public interest)
be available to the general public.”.

(d) Bection 108(c) of the National Traffic
and Motor Vehicle Safety Act of 1866 (15
U.B.C. 1385(c); 80 Stat. 721) is repesaled.

(e) Section 12 of the National Science

Foundation Act of 1950 (42 U.8.C. 1871(a); .

82 Stat. 360) is repealed.

(f) Section 152 of the Atomic Energy Act
of 19564 (42 U.S.S. 2182; 68 Btat. 943) is
repealed.

(g) The National Aeronautics and Space
Act of 1958 (72 Stat. 426) is amended—

(1) by repealing section 805 thereof (42
U.S.C. 2457): Provided, however, That sub-
sections (c), (d), and (e) of such section
shall continue to be effective with respect to
any application for patents in which the
written statement referred to in subsection
(c) of such section has been filed or re-
quested to be filed by the Commissioner of
Patents and Trademarks prior to the effec-
tive date of this Act;

(2) by inserting the following new section
305:

“Sec. 305. INVENTIONS AND CONTRIBUTIONS
Boarbp.—Each proposed for any wadver of pat-
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ent rights held by the Administrator shall be
referred to an Inventions and Contributions
Board which shall be established by the Ad-
ministrator within the Administration. Such
Board shall accord to each interested party
an opportunity for nearing, and shall trans-
mit to the Administrator its findings of fact

- with respect to such proposal and its recom-

mendations for action to be taken with re-
spect thereto."”;

(3) by striking out section 308 thereof (42
U.S.C. 2458(a) );

(4) by inserting at the end of section
203 (b) thereof (42 U.S.C. 2478(a)); the fol-
lowing new paragraph:

*“(14) to provide effective contractual pro-
visions for reporting of the results of the ac-
tivities of the Administration, including
full and complete technical reporting of any
innovation made in the course of or under
any contract of the Administration.”;

(5) by inserting at the end of section
203 thereof (42 U.S.C. 2478) the following
new subsection:

“(e) For the purpose of chapter 17 of
title 35 of the United States Code the A
ministration shall be considered a defen
agency of the United States.”; and

(6) by striking out the following in such.

sectlon: *(including patents and rights
thereunder).”.

(h) Section 8 of the Coal Research and
Development Act of 1860 (30 U.S.C. 866; 74
Stat, 337) is repealed.

(1) Section 4 of the Hellum Act Amend-
ments of 1960 (60 U.S.C. 167b; 74 Stat. 820)
is amended by striking out the following:
“Provided, however, That all research con-
tracted for, sponsored, casponsored, or au-
thorized under authority of this Act shall
be provided for in such a manner that all
information, uses, processes, patents, and
other developments resulting from such re-
search developed by Government expendi-
ture will (with exceptions and limitations,
if any, as the Secretary may find to be neces-
sary in the interest of national defense) be
available to the general public: 4nd pro-
vided further, That nothing contained here-
in shall be construed as to deprive the
owner of any background patent relating

under.” and by inserting in lieu thereof
period.

thereto to such rights as he may have there‘

(j) Section 32 of the Arms Control and’

Disarmament Act of 1961 (22 U.S.C. 2572;
75 Stat. 634) is repealed.

(k) Bubsectlon (e) of section 302 of the
Appalachian Regional Development Act of
1965 (40 U.S.C. App. 302(c); 79 Stat. 5) is
repealed.

(1) Subsection (e) of section 203 of the
Solid Waste Disposal Act (42 U.S.C. 32563(c);
70 Stat. 897) 1s repealed.

(m) Section 216 of title 38, United States
Code, is amended by striking out subsection
(a) (2) thereof and by redesignating sub-
section (a)(3) thereof as (a)(2).

(n) Except for paragraph (1) of section
9 of the Federal Nonnuclear Energy Research
and Development Act of 1974 (42 U.S.C. 5901;
88 Stat. 1878) is repealed.

(o) Section 3 of the Act of June 22, 1976
(42 U.B.C. 1969d, note; 90 Stat. 694), is
repesaled. .

(p) Section 5(i) of the Tennessee Valley
Authority Act of 1933 (16 U.S.C. 831d(1); 48
Stat. 61), Is amended by striking both pro-
viso clauses at the end thereof.

(q) Section 5(d) of the Consumer Prod-
uct Safety Act (15 U.S.C. 2054(d); 88 Stat.
1211) is repealed.

(r) Section 3 of the Act of April 5, 1954
(30 U.8.C. 323; 58 Stat. 181), is repealed.

(s) Section 8001 of the Solid Waste Dis-
posal Act (42 U.S.C. 6981; 90 Stat. 2892) 1is
repealed.

(t) Sectlon 5 of the Act of July 3, 1952
(42 US.C. 1954(b)) is repealed.

-



(u) Section 303 of the Act of July 17,
1964 (42 U.S.C. 1961c-3) is repealed.
SEC. 503. EFFECTIVE DATE.

This Act shall take effect 6 months after
the date of enactment of this Act.
SEC. 503. AUTHORIZATION FOR  APPROPRIA~

TIONS.

There are eutborized to be appropriated
such sums as may be necessary to carry
out the provisions of this Act.

Mr. SCEMITT. Mr. President, if X
may have the attention of the distin-
guished majority leader and the distin-
guished minority leader, I have con-
sulted on this bill with the Parliamen-
tarian, and he informs me that its
referral would be to the Governmental
Affairs Cominittee.

I have talked with Senator RIsICOFF,
Senator PErcyY, Senator CannoON, and
Senator Packwoop, and we have all
agreed, as have, I believe, Senator
RoserT C. ByYrp and Senator BAKER,
that the following unanimous-consent
agreement would be in order for joint
referral:

I ask unanimous consent at this point
that the Science and Technology Re-
search and Development Utilization Pol-
icy Act just introduced be jointly re-
ferred to the Committee on Commerce
and the Committee on Governmental Af-
fairs, with the stipulaticn that once the
bill is reported by either committe€, the
other committee has 60 days in which
to act before it is automatically dis-
charged from further consideration of
the bill. This agreement is agreeable to
the Senators I have mentioned.

Mr. ROBERT C. BYRD. Mr. President,
the distinguished Senator from New
Mexico has cleared the matter on this
side of the aisle, as he stated. I have no
objection.

Mr. BAKER. There is no objection on
this side.

The PRESIDING QOFFICER. Without
objection, it is so ordered, with the cor-
rection that when it is ordered reported,
the other committee may have ‘60 days.

Mr., SCHMITT. Mr. President, I ac-
cept that correction.






