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Selected Sections of the Copyright Act of 1976 (as amended by the Digital Millennium Copyright Act, Public Law 105-
304, and the Sonny Bono Copyright Term Extension Act and Fairness in Music Licensing Act of 1998, Public Law 
105-298)  
 

 [EDITOR'S NOTE: TEXT WITHIN THESE SYMBOLS [O> <O] IS OVERSTRUCK IN THE SOURCE.] 

TITLE 17--COPYRIGHTS 

* * * * * 

CHAPTER 1--SUBJECT MATTER AND SCOPE OF COPYRIGHT 

* * * * * 

§  101. Definitions  

Except as otherwise provided in this title, as used in this title, the following terms and their variant forms mean the 
following: 

* * * * * 

[O>A work is a ''Berne Convention work'' if--<O] 

[O>(1) in the case of an unpublished work, one or more of the authors is a national of a nation adhering to the 
Berne Convention, or in the case of a published work, one or more of the authors is a national of a nation adhering to 
the Berne Convention on the date of first publication;<O] 

[O>(2) the work was first published in a nation adhering to the Berne Convention, or was simultaneously first 
published in a nation adhering to the Berne Convention and in a foreign nation that does not adhere to the Berne 
Convention;<O] 

[O>(3) in the case of an audiovisual work--<O] 

 
[O>(A) if one or more of the authors is a legal entity, that author has its headquarters in a nation adhering to the Berne 
Convention; or<O] 

[O>(B) if one or more of the authors is an individual, that author is domiciled, or has his or her habitual residence 
in, a nation adhering to the Berne Convention;<O] 

 
[O>(4) in the case of a pictorial, graphic, or sculptural work that is incorporated in a building or other structure, the 
building or structure is located in a nation adhering to the Berne Convention; or<O] 

[O>(5) in the case of an architectural work embodied in a building, such building is erected in a country adhering to 
the Berne Convention.<O] 

 
[O>For purposes of paragraph (1), an author who is domiciled in or has his or her habitual residence in, a nation 
adhering to the Berne Convention is considered to be a national of that nation. For purposes of paragraph (2), a work is 
considered to have been simultaneously published in two or more nations if its dates of publication are within 30 days 
of one another.<O] 

* * * * * 

[O>The ''country of origin'' of a Berne Convention work, for purposes of section 411, is the United States if--
<O]For purposes of section 411, a work is a ''United States work'' only if-- 

(1) in the case of a published work, the work is first published-- 



 

 
(A) in the United States; 

(B) simultaneously in the United States and another [O>nation or nations adhering to the Berne Convention<O] 
treaty party or parties, whose law grants a term of copyright protection that is the same as or longer than the term 
provided in the United States; 

(C) simultaneously in the United States and a foreign nation that [O>does not adhere to the Berne Convention<O] 
is not a treaty party; or 

(D) in a foreign nation that [O>does not adhere to the Berne Convention<O] is not a treaty party, and all of the 
authors of the work are nationals, domiciliaries, or habitual residents of, or in the case of an audiovisual work legal 
entities with headquarters in, the United States; 

 
(2) in the case of an unpublished work, all the authors of the work are nationals, domiciliaries, or habitual residents of 
the United States, or, in the case of an unpublished audiovisual work, all the authors are legal entities with headquarters 
in the United States; or 

(3) in the case of a pictorial, graphic, or sculptural work incorporated in a building or structure, the building or 
structure is located in the United States. 

[O>For the purposes of section 411, the ''country of origin'' of any other Berne Convention work is not the United 
States.<O] 

* * * * * 

An ''establishment'' is a store, shop, or any similar place of business open to the general public for the primary 
purpose of selling goods or services in which the majority of the gross square feet of space that is nonresidential is used 
for that purpose, and in which nondramatic musical works are performed publicly. 

A ''food service or drinking establishment'' is a restaurant, inn, bar, tavern, or any other similar place of business 
in which the public or patrons assemble for the primary purpose of being served food or drink, in which the majority of 
the gross square feet of space that is nonresidential is used for that purpose, and in which nondramatic musical works 
are performed publicly. 

* * * * * 

The ''Geneva Phonograms Convention'' is the Convention for the Protection of Producers of Phonograms Against 
Unauthorized Duplication of Their Phonograms, concluded at Geneva, Switzerland, on October 29, 1971. 

The ''gross square feet of space'' of an establishment means the entire interior space of that establishment, and any 
adjoining outdoor space used to serve patrons, whether on a seasonal basis or otherwise. 

The terms ''including'' and ''such as'' are illustrative and not limitative. 

An ''international agreement'' is-- 

(1) the Universal Copyright Convention; 

(2) the Geneva Phonograms Convention; 

(3) the Berne Convention; 

(4) the WTO Agreement; 

(5) the WIPO Copyright Treaty; 

(6) the WIPO Performances and Phonograms Treaty; and 

(7) any other copyright treaty to which the United States is a party. 

* * * * * 



 

A ''performing rights society'' is an association, corporation, or other entity that licenses the public performance of 
nondramatic musical works on behalf of copyright owners of such works, such as the American Society of Composers, 
Authors and Publishers (ASCAP), Broadcast Music, Inc. (BMI), and SESAC, Inc. 

* * * * * 

A ''proprietor'' is an individual, corporation, partnership, or other entity, as the case may be, that owns an 
establishment or a food service or drinking establishment, except that no owner or operator of a radio or television 
station licensed by the Federal Communications Commission, cable system or satellite carrier, cable or satellite carrier 
service or programmer, provider of online services or network access or the operator of facilities therefor, 
telecommunications company, or any other such audio or audiovisual service or programmer now known or as may be 
developed in the future, commercial subscription music service, or owner or operator of any other transmission service, 
shall under any circumstances be deemed to be a proprietor. 

* * * * * 

A ''treaty party'' is a country or intergovernmental organization other than the United States that is a party to an 
international agreement. 

* * * * * 

The terms ''WTO Agreement'' and ''WTO member country'' have the meanings given those terms in paragraphs (9) 
and (10), respectively, of section 2 of the Uruguay Round Agreements Act. 

* * * * * 

§  104. Subject matter of copyright: National origin  

 
(a) Unpublished Works.--The works specified by sections 102 and 103, while unpublished, are subject to protection 
under this title without regard to the nationality or domicile of the author. 

(b) Published Works.--The works specified by sections 102 and 103, when published, are subject to protection 
under this title if-- 

 
(1) on the date of first publication, one or more of the authors is a national or domiciliary of the United States, or is a 
national domiciliary, or sovereign authority of a [O>foreign nation that is a party to a copyright treaty to which the 
United States is also a party<O] treaty party, or is a stateless person, wherever that person may be domiciled; or 

(2) the work is first published in the United States or in a foreign nation that, on the date of first publication, is a 
[O>party to the Universal Copyright Convention<O] treaty party; or 

(3) the work is a sound recording that was first fixed in a treaty party; or 

(4) the work is a [O>Berne Convention work<O] pictorial, graphic or sculptural work that is incorporated in a 
building or other structure, or an architectural work that is embodied in a building and the building or structure is 
located in the United States or a treaty party; or 

[O>(3)<O](5) the work is first published by the United Nations or any of its specialized agencies, or by the 
Organization of American States; or 

[O>(5)<O](6) the work comes within the scope of a Presidential proclamation. Whenever the President finds that a 
particular foreign nation extends, to works by authors who are nationals or domiciliaries of the United States or to 
works that are first published in the United States, copyright protection on substantially the same basis as that on which 
the foreign nation extends protection to works of its own nationals and domiciliaries and works first published in that 
nation, the President may by proclamation extend protection under this title to works of which one or more of the 
authors is, on the date of first publication, a national, domiciliary, or sovereign authority of that nation, or which was 
first published in that nation. The President may revise, suspend, or revoke any such proclamation or impose any 
conditions or limitations on protection under a proclamation. 

 



 

For purposes of paragraph (2), a work that is published in the United States or a treaty party within thirty days of 
publication in a foreign nation that is not a treaty party shall be considered first published in the United States or such 
treaty party as the case may be. 

* * * * * 

(d) Effect Of Phonograms Treaties.--Notwithstanding the provisions of subsection (b), no works other than sound 
recordings shall be eligible for protection under this title solely by virtue of the adherence of the United States to the 
Geneva Phonograms Convention or the WIPO Performances and Phonograms Treaty. 

* * * * * 

§  104A. Copyright in restored works  

(a) * * * 

* * * * * 

(h) Definitions.--For purposes of this section and section 109(a): 

 
(1) The term ''date of adherence or proclamation'' means the earlier of the date on which a foreign nation which, as of 
the date the WTO Agreement enters into force with respect to the United States, is not a nation adhering to the Berne 
Convention or a WTO member country, becomes-- 
 
[O>(A) a nation adhering to the Berne Convention or a WTO member country; or<O] 

[O>(B) subject to a Presidential proclamation under subsection (g).<O] 

(A) a nation adhering to the Berne Convention; 

(B) a WTO member country; 

(C) a nation adhering to the WIPO Copyright Treaty; 

(D) a nation adhering to the WIPO Performances and Phonograms Treaty; or 

(E) subject to a Presidential proclamation under subsection (g). 

* * * * * 

 
[O>(3) The term ''eligible country'' means a nation, other than the United States, that--<O] 
 
[O>(A) becomes a WTO member country after the date of the enactment of the Uruguay Round Agreements Act;<O] 

[O>(B) on such date of enactment is, or after such date of enactment becomes, a member of the Berne Convention; 
or<O] 

[O>(C) after such date of enactment becomes subject to a proclamation under subsection (g).<O] 

 
[O>For purposes of this section, a nation that is a member of the Berne Convention on the date of the enactment of the 
Uruguay Round Agreements Act shall be construed to become an eligible country on such date of enactment.<O] 
 
(3) the term ''eligible country'' means a nation, other than the United States that-- 
 
(A) becomes a WTO member country after the date of enactment of the Uruguay Round Agreements Act; 

(B) on the date of enactment is, or after the date of enactment becomes, a nation adhering to the Berne Convention; 

(C) adheres to the WIPO Copyright Treaty; 

(D) adheres to the WIPO Performances and Phonograms Treaty; or 

(E) after such date of enactment becomes subject to a proclamation under subsection (g). 



 

* * * * * 

 
(8) The ''source country'' of a restored work is-- 
 
(A) a nation other than the United States; 

(B) in the case of an unpublished work-- 

 
(i) the eligible country in which the author or rightholder is a national or domiciliary, or, if a restored work has more 
than 1 author or rightholder, of which the majority of foreign authors or rightholders are nationals or domiciliaries 
[O>of eligible countries<O]; or 

* * * * * 

 
[O>(9) The terms ''WTO Agreement'' and ''WTO member country'' have the meanings given those terms in paragraphs 
(9) and (10), respectively, of section 2 of the Uruguay Round Agreements Act.<O] 

* * * * * 

§  108. Limitations on exclusive rights: Reproduction by libraries and archives  

 
(a) [O>Notwithstanding<O] Except as otherwise provided and notwithstanding the provisions of section 106, it is not 
an infringement of copyright for a library or archives, or any of its employees acting within the scope of their 
employment, to reproduce no more than one copy or phonorecord of a work except as provided in subsections (b) and 
(c), or to distribute such copy or phonorecord, under the conditions specified by this section, if-- 

* * * * * 

 
(3) the reproduction or distribution of the work includes a notice of copyright that appears on the copy of phonorecord 
that is reproduced under the provisions of this section, or includes a legend stating that the work may be protected by 
copyright if no such notice can be found on the copy or phonorecord that is reproduced under the provisions of this 
section. 
 
(b) The rights of reproduction and distribution under this section apply to [O>a copy or phonorecord<O] three copies or 
phonorecords of an unpublished work duplicated [O>in facsimile form<O] solely for purposes of preservation and 
security or for deposit for research use in another library or archives of the type described by clause (2) of subsection 
(a), [O>if the copy or phonorecord reproduced is currently in the collections of the library or archives.<O] if-- 
 
(1) the copy or phonorecord reproduced is currently in the collections of the library or archives; and 

(2) any such copy or phonorecord that is reproduced in digital format is not otherwise distributed in that format 
and is not made available to the public in that format outside the premises of the library or archives. 

 
(c) The right of reproduction under this section applies to [O>a copy or phonorecord<O] three copies or phonorecords 
of a published work duplicated [O>in facsimile form<O] solely for the purpose of replacement of a copy or 
phonorecord that is damaged, deteriorating, lost, or stolen, or if the existing format in which the work is stored has 
become obsolete, [O>if the library or archives has, after a reasonable effort, determined that an unused replacement 
cannot be obtained at a fair price.<O] if-- 
 
(1) the library or archives has, after a reasonable effort, determined that an unused replacement cannot be obtained at 
a fair price; and 

(2) any such copy or phonorecord that is reproduced in digital format is not made available to the public in that 
format except for use on the premises of the library or archives in lawful possession of such copy. 

 



 

For purposes of this subsection, a format shall be considered obsolete if the machine or device necessary to render 
perceptible a work stored in that format is no longer manufactured or is no longer reasonably available in the 
commercial marketplace. 

* * * * * 

(h)(1) For purposes of this section, during the last 20 years of any term of copyright of a published work, a library 
or archives, including a nonprofit educational institution that functions as such, may reproduce, distribute, display, or 
perform in facsimile or digital form a copy or phonorecord of such work, or portions thereof, for purposes of 
preservation, scholarship, or research, if such library or archives has first determined, on the basis of a reasonable 
investigation, that none of the conditions set forth in subparagraphs (A), (B), and (C) of paragraph (2) apply. 

 
(2) No reproduction, distribution, display, or performance is authorized under this subsection if-- 
 
(A) the work is subject to normal commercial exploitation; 

(B) a copy or phonorecord of the work can be obtained at a reasonable price; or 

(C) the copyright owner or its agent provides notice pursuant to regulations promulgated by the Register of 
Copyrights that either of the conditions set forth in subparagraphs (A) and (B) applies. 

 
(3) The exemption provided in this subsection does not apply to any subsequent uses by users other than such library or 
archives. 
 
[O>(h)<O] (i) The rights of reproduction and distribution under this section do not apply to a musical work, a pictorial, 
graphic or sculptural work, or a motion picture or other audiovisual work other than an audiovisual work dealing with 
news, except that no such limitation shall apply with respect to rights granted by subsections (b) and (c), or with respect 
to pictorial or graphic works published as illustrations, diagrams, or similar adjuncts to works of which copies are 
reproduced or distributed in accordance with subsections (d) and (e). 

* * * * * 

§  110. Limitations on exclusive rights: Exemption of certain performances and displays  

Notwithstanding the provisions of section 106, the following are not infringements of copyright: 

* * * * * 

[O>(5)<O] (5)(A) except as provided in subparagraph (B), communication of a transmission embodying a 
performance or display of a work by the public reception of the transmission on a single receiving apparatus of a kind 
commonly used in private homes, unless-- 

 
(A)n*  a direct charge is made to see or hear the transmission; or 

(B)n*  the transmission thus received is further transmitted to the public; 

(B) communication by an establishment of a transmission or retransmission embodying a performance or display of 
a nondramatic musical work intended to be received by the general public, originated by a radio or television 
broadcast station licensed as such by the Federal Communications Commission, or, if an audiovisual transmission, by a 
cable system or satellite carrier, if-- 

 
(i) in the case of an establishment other than a food service or drinking establishment, either the establishment in which 
the communication occurs has less than 2,000 gross square feet of space (excluding space used for customer parking 
and for no other purpose), or the establishment in which the communication occurs has 2,000 or more gross square feet 
of space (excluding space used for customer parking and for no other purpose) and-- 
 
(I) if the performance is by audio means only, the performance is communicated by means of a total of not more than 6 
loudspeakers, of which not more than 4 loudspeakers are located in any 1 room or adjoining outdoor space; or 



 

(II) if the performance or display is by audiovisual means, any visual portion of the performance or display is 
communicated by means of a total of not more than 4 audiovisual devices, of which not more than 1 audiovisual device 
is located in any 1 room, and no such audiovisual device has a diagonal screen size greater than 55 inches, and any 
audio portion of the performance or display is communicated by means of a total of not more than 6 loudspeakers, of 
which not more than 4 loudspeakers are located in any 1 room or adjoining outdoor space; 

 
(ii) in the case of a food service or drinking establishment, either the establishment in which the communication occurs 
has less than 3,750 gross square feet of space (excluding space used for customer parking and for no other purpose), or 
the establishment in which the communication occurs has 3,750 gross square feet of space or more (excluding space 
used for customer parking and for no other purpose) and-- 
 
(I) if the performance is by audio means only, the performance is communicated by means of a total of not more than 6 
loudspeakers, of which not more than 4 loudspeakers are located in any 1 room or adjoining outdoor space; or 

(II) if the performance or display is by audiovisual means, any visual portion of the performance or display is 
communicated by means of a total of not more than 4 audiovisual devices, of which not more than one audiovisual 
device is located in any 1 room, and no such audiovisual device has a diagonal screen size greater than 55 inches, and 
any audio portion of the performance or display is communicated by means of a total of not more than 6 loudspeakers, 
of which not more than 4 loudspeakers are located in any 1 room or adjoining outdoor space; 

 
(iii) no direct charge is made to see or hear the transmission or retransmission; 

(iv) the transmission or retransmission is not further transmitted beyond the establishment where it is received; and 

(v) the transmission or retransmission is licensed by the copyright owner of the work so publicly performed or 
displayed; 

* * * * * 

 
(7) performance of a nondramatic musical work by a vending establishment open to the public at large without any 
direct or indirect admission charge, where the sole purpose of the performance is to promote the retail sale of copies or 
phonorecords of the work, or of the audiovisual or other devices utilized in such performance, and the performance is 
not transmitted beyond the place where the establishment is located and is within the immediate area where the sale is 
occurring; 

* * * * * 

(10) notwithstanding paragraph (4), the following is not an infringement of copyright: performance of a 
nondramatic literary or musical work in the course of a social function which is organized and promoted by a nonprofit 
veterans' organization or a nonprofit fraternal organization to which the general public is not invited, but not including 
the invitees of the organizations, if the proceeds from the performance, after deducting the reasonable costs of 
producing the performance, are used exclusively for charitable purposes and not for financial gain. For purposes of this 
section the social functions of any college or university fraternity or sorority shall not be included unless the social 
function is held solely to raise funds for a specific charitable purpose. 

The exemptions provided under paragraph (5) shall not be taken into account in any administrative, judicial, or 
other governmental proceeding to set or adjust the royalties payable to copyright owners for the public performance or 
display of their works. Royalties payable to copyright owners for any public performance or display of their works 
other than such performances or displays as are exempted under paragraph (5) shall not be diminished in any respect 
as a result of such exemption. 

* * * * * 

§  112. Limitations on exclusive rights: Ephemeral recordings  

[O>(a)<O](a)(1) Notwithstanding the provisions of section 106, and except in the case of a motion picture or other 
audiovisual work, it is not an infringement of copyright for a transmitting organization entitled to transmit to the public 
a performance or display of a work, under a license, including a statutory license under section 114(f), or transfer of the 



 

copyright or under the limitations on exclusive rights in sound recordings specified by section 114(a), or for a 
transmitting organization that is a broadcast radio or television station licensed as such by the Federal 
Communications Commission and that makes a broadcast transmission of a performance of a sound recording in a 
digital format on a nonsubscription basis, to make no more than one copy or phonorecord of a particular transmission 
program embodying the performance or display, if-- 

 
[O>(1)<O](A) the copy of phonorecord is retained and used solely by the transmitting organization that made it, and no 
further copies or phonorecords are reproduced from it; and 

[O>(2)<O](B) the copy or phonorecord is used solely for the transmitting organization's own transmissions within 
its local service area, or for purposes of archival preservation or security; and 

[O>(3)<O](C) unless preserved exclusively for archival purposes, the copy or phonorecord is destroyed within six 
months from the date the transmission program was first transmitted to the public. 

 
(2) In a case in which a transmitting organization entitled to make a copy or phonorecord under paragraph (1) in 
connection with the transmission to the public of a performance or display of a work is prevented from making such 
copy or phonorecord by reason of the application by the copyright owner of technical measures that prevent the 
reproduction of the work, the copyright owner shall make available to the transmitting organization the necessary 
means for permitting the making of such copy or phonorecord as permitted under that paragraph, if it is technologically 
feasible and economically reasonable for the copyright owner to do so. If the copyright owner fails to do so in a timely 
manner in light of the transmitting organization's reasonable business requirements, the transmitting organization shall 
not be liable for a violation of section 1201(a)(1) of this title for engaging in such activities as are necessary to make 
such copies or phonorecords as permitted under paragraph (1) of this subsection. 

* * * * * 

 
(e) Statutory license. 
 
(1) A transmitting organization entitled to transmit to the public a performance of a sound recording under the 
limitation on exclusive rights specified by section 114(d)(1)(C)(iv) or under a statutory license in accordance with 
section 114(f) is entitled to a statutory license, under the conditions specified by this subsection, to make no more than 1 
phonorecord of the sound recording (unless the terms and conditions of the statutory license allow for more), if the 
following conditions are satisfied: 
 
(A) The phonorecord is retained and used solely by the transmitting organization that made it, and no further 
phonorecords are reproduced from it. 

(B) The phonorecord is used solely for the transmitting organization's own transmissions originating in the United 
States under a statutory license in accordance with section 114(f) or the limitation on exclusive rights specified by 
section 114(d)(1)(C)(iv). 

(C) Unless preserved exclusively for purposes of archival preservation, the phonorecord is destroyed within 6 
months from the date the sound recording was first transmitted to the public using the phonorecord. 

(D) Phonorecords of the sound recording have been distributed to the public under the authority of the copyright 
owner or the copyright owner authorizes the transmitting entity to transmit the sound recording, and the transmitting 
entity makes the phonorecord under this subsection from a phonorecord lawfully made and acquired under the 
authority of the copyright owner. 

 
(3)n*  Notwithstanding any provision of the antitrust laws, any copyright owners of sound recordings and any 
transmitting organizations entitled to a statutory license under this subsection may negotiate and agree upon royalty 
rates and license terms and conditions for making phonorecords of such sound recordings under this section and the 
proportionate division of fees paid among copyright owners, and may designate common agents to negotiate, agree to, 
pay, or receive such royalty payments. 



 

(4)n*  No later than 30 days after the date of the enactment of the Digital Millennium Copyright Act, the Librarian 
of Congress shall cause notice to be published in the Federal Register of the initiation of voluntary negotiation 
proceedings for the purpose of determining reasonable terms and rates of royalty payments for the activities specified 
by paragraph (1) of this subsection during the period beginning on the date of the enactment of such Act and ending on 
December 31, 2000, or such other date as the parties may agree. Such rates shall include a minimum fee for each type 
of service offered by transmitting organizations. Any copyright owners of sound recordings or any transmitting 
organizations entitled to a statutory license under this subsection may submit to the Librarian of Congress licenses 
covering such activities with respect to such sound recordings. The parties to each negotiation proceeding shall bear 
their own costs. 

(5)n*  In the absence of license agreements negotiated under paragraph (2), during the 60-day period commencing 
6 months after publication of the notice specified in paragraph (3), and upon the filing of a petition in accordance with 
section 803(a)(1), the Librarian of Congress shall, pursuant to chapter 8, convene a copyright arbitration royalty panel 
to determine and publish in the Federal Register a schedule of reasonable rates and terms which, subject to paragraph 
(5), shall be binding on all copyright owners of sound recordings and transmitting organizations entitled to a statutory 
license under this subsection during the period beginning on the date of the enactment of the Digital Millennium 
Copyright Act and ending on December 31, 2000, or such other date as the parties may agree. Such rates shall include 
a minimum fee for each type of service offered by transmitting organizations. The copyright arbitration royalty panel 
shall establish rates that most clearly represent the fees that would have been negotiated in the marketplace between a 
willing buyer and a willing seller. In determining such rates and terms, the copyright arbitration royalty panel shall 
base its decision on economic, competitive, and programming information presented by the parties, including-- 

 
(A) whether use of the service may substitute for or may promote the sales of phonorecords or otherwise interferes with 
or enhances the copyright owner's traditional streams of revenue; and 

(B) the relative roles of the copyright owner and the transmitting organization in the copyrighted work and the 
service made available to the public with respect to relative creative contribution, technological contribution, capital 
investment, cost, and risk. 

 
In establishing such rates and terms, the copyright arbitration royalty panel may consider the rates and terms under 
voluntary license agreements negotiated as provided in paragraphs (2) and (3). The Librarian of Congress shall also 
establish requirements by which copyright owners may receive reasonable notice of the use of their sound recordings 
under this section, and under which records of such use shall be kept and made available by transmitting organizations 
entitled to obtain a statutory license under this subsection. 
 
(6)n*  License agreements voluntarily negotiated at any time between 1 or more copyright owners of sound recordings 
and 1 or more transmitting organizations entitled to obtain a statutory license under this subsection shall be given effect 
in lieu of any determination by a copyright arbitration royalty panel or decision by the Librarian of Congress. 

(7)n*  Publication of a notice of the initiation of voluntary negotiation proceedings as specified in paragraph (3) 
shall be repeated, in accordance with regulations that the Librarian of Congress shall prescribe, in the first week of 
January 2000, and at 2-year intervals thereafter, except to the extent that different years for the repeating of such 
proceedings may be determined in accordance with paragraph (3). The procedures specified in paragraph (4) shall be 
repeated, in accordance with regulations that the Librarian of Congress shall prescribe, upon filing of a petition in 
accordance with section 803(a)(1), during a 60-day period commencing on July 1, 2000, and at 2-year intervals 
thereafter, except to the extent that different years for the repeating of such proceedings may be determined in 
accordance with paragraph (3). The procedures specified in paragraph (4) shall be concluded in accordance with 
section 802. 

(7)(A)n*  Any person who wishes to make a phonorecord of a sound recording under a statutory license in 
accordance with this subsection may do so without infringing the exclusive right of the copyright owner of the sound 
recording under section 106(1)-- 

 
(i) by complying with such notice requirements as the Librarian of Congress shall prescribe by regulation and by 
paying royalty fees in accordance with this subsection; or 



 

(ii) if such royalty fees have not been set, by agreeing to pay such royalty fees as shall be determined in accordance 
with this subsection. 

 
(B) Any royalty payments in arrears shall be made on or before the 20th day of the month next succeeding the month in 
which the royalty fees are set. 
 
(9)n*  If a transmitting organization entitled to make a phonorecord under this subsection is prevented from making 
such phonorecord by reason of the application by the copyright owner of technical measures that prevent the 
reproduction of the sound recording, the copyright owner shall make available to the transmitting organization the 
necessary means for permitting the making of such phonorecord as permitted under this subsection, if it is 
technologically feasible and economically reasonable for the copyright owner to do so. If the copyright owner fails to 
do so in a timely manner in light of the transmitting organization's reasonable business requirements, the transmitting 
organization shall not be liable for a violation of section 1201(a)(1) of this title for engaging in such activities as are 
necessary to make such phonorecords as permitted under this subsection.  

(10)n*  Nothing in this subsection annuls, limits, impairs, or otherwise affects in any way the existence or value of 
any of the exclusive rights of the copyright owners in a sound recording, except as otherwise provided in this 
subsection, or in a musical work, including the exclusive rights to reproduce and distribute a sound recording or 
musical work, including by means of a digital phonorecord delivery, under sections 106(1), 106(3), and 115, and the 
right to perform publicly a sound recording or musical work, including by means of a digital audio transmission, under 
sections 106(4) and 106(6). 

 
[O>(e)<O] (f) The transmission program embodied in a copy or phonorecord made under this section is not subject to 
protection as a derivative work under this title except with the express consent of the owners of copyright in the 
preexisting works employed in the program. 

* * * * * 

§  114. Scope of exclusive rights in sound recordings  

(a) * * * 

* * * * * 

(d) Limitations on Exclusive Right. Notwithstanding the provisions of section 106(6)-- 

 
(1) Exempt transmissions and retransmissions. The performance of a sound recording publicly by means of a digital 
audio transmission, other than as a part of an interactive service, is not an infringement of section 106(6) if the 
performance is part of-- 
 
[O>(A)(i) a nonsubscription transmission other than a retransmission;<O] 
 
[O>(ii) an initial nonsubscription retransmission made for direct reception by members of the public of a prior or 
simultaneous incidental transmission that is not made for direct reception by members of the public; or<O] 

[O>(iii) a nonsubscription broadcast transmission;<O] 

 
(A) a nonsubscription broadcast transmission; 

(B) a retransmission of a nonsubscription broadcast transmission: Provided, That, in the case of a retrans mission of 
a radio station"s broadcast transmission-- 

 
(i) the radio station's broadcast transmission is not willfully or repeatedly retransmitted more than a radius of 150 miles 
from the site of the radio broadcast transmitter, however-- 
 



 

(I) the 150 mile limitation under this clause shall not apply when a nonsubscription broadcast transmission by a radio 
station licensed by the Federal Communications Commission is retrans mitted on a nonsubscription basis by a terrestrial 
broadcast station, terrestrial translator, or terrestrial repeater licensed by the Federal Communications Commission; and 

(II) in the case of a subscription retransmission of a nonsubscription broadcast retrans mission covered by subclause 
(I), the 150 mile radius shall be measured from the transmitter site of such broadcast retransmitter; 

 
(ii) the retransmission is of radio station broadcast transmissions that are-- 
 
(I) obtained by the retransmitter over the air; 

(II) not electronically processed by the re transmitter to deliver separate and discrete signals; and 

(III) retransmitted only within the local communities served by the retransmitter; 

 
(iii) the radio station's broadcast transmission was being retransmitted to cable systems (as defined in section 111(f)) by 
a satellite carrier on January 1, 1995, and that retransmission was being retransmitted by cable systems as a separate and 
discrete signal, and the satellite carrier obtains the radio station's broadcast transmission in an analog format: Provided, 
That the broadcast transmission being retransmitted may embody the programming of no more than one radio station; or 

(iv) the radio station's broadcast transmission is made by a noncommercial educational broadcast station funded on 
or after January 1, 1995, under section 396(k) of the Communications Act of 1934 (47 U.S.C. 396(k)), consists solely of 
noncommercial educational and cultural radio programs, and the retransmission, whether or not simultaneous, is a 
nonsubscription terrestrial broadcast retransmission; or 

 
(C) a transmission that comes within any of the following categories-- 
 
(i) a prior or simultaneous transmission incidental to an exempt transmission, such as a feed received by and then 
retransmitted by an exempt transmitter: Provided, That such incidental transmissions do not include any subscription 
transmission directly for reception by members of the public; 

(ii) a transmission within a business establishment, confined to its premises or the immediately surrounding 
vicinity; 

(iii) a retransmission by any retransmitter, including a multichannel video programming distributor as defined in 
section 602(12) of the Communications Act of 1934 (47 U.S.C. 522(12)), of a transmission by a transmitter licensed to 
publicly perform the sound recording as a part of that transmission, if the retransmission is simultaneous with the 
licensed transmission and authorized by the transmitter; or 

(iv) a transmission to a business establishment for use in the ordinary course of its business: Provided, That the 
business recipient does not retransmit the transmission outside of its premises or the immediately surrounding vicinity, 
and that the transmission does not exceed the sound recording performance complement. Nothing in this clause shall 
limit the scope of the exemption in clause (ii). 

 
[O>(2) Subscription transmissions.In the case of a subscription transmission not exempt under subsection (d)(1), the 
performance of a sound recording publicly by means of a digital audio transmission shall be subject to statutory 
licensing, in accordance with subsection (f) of this section, if--<O] 
 
[O>(A) the transmission is not part of an interactive service;<O] 

[O>(B) the transmission does not exceed the sound recording performance complement;<O] 

[O>(C) the transmitting entity does not cause to be published by means of an advance program schedule or prior 
announcement the titles of the specific sound recordings or phonorecords embodying such sound recordings to be 
transmitted;<O] 



 

[O>(D) except in the case of transmission to a business establishment, the transmitting entity does not 
automatically and intentionally cause any device receiving the transmission to switch from one program channel to 
another; and<O] 

[O>(E) except as provided in section 1002(e) of this title, the transmission of the sound recording is accompanied 
by the information encoded in that sound recording, if any, by or under the authority of the copyright owner of that 
sound recording, that identifies the title of the sound recording, the featured recording artist who performs on the sound 
recording, and related information, including information concerning the underlying musical work and its writer.<O] 

 
(2) Statutory licensing of certain transmissions. The performance of a sound recording publicly by means of a 
subscription digital audio transmission not exempt under paragraph (1), an eligible nonsubscription transmission, or a 
transmission not exempt under paragraph (1) that is made by a preexisting satellite digital audio radio service shall be 
subject to statutory licensing, in accordance with subsection (f) if-- 
 
(A) (i) the transmission is not part of an interactive service; 
 
(ii) except in the case of a transmission to a business establishment, the transmitting entity does not automatically and 
intentionally cause any device receiving the transmission to switch from one program channel to another; and 

(iii) except as provided in section 1002(e), the transmission of the sound recording is accompanied, if technically 
feasible, by the information encoded in that sound recording, if any, by or under the authority of the copyright owner of 
that sound recording, that identifies the title of the sound recording, the featured recording artist who performs on the 
sound recording, and related information, including information concerning the underlying musical work and its 
writer; 

 
(B) in the case of a subscription transmission not exempt under paragraph (1) that is made by a preexisting 
subscription service in the same transmission medium used by such service on July 31, 1998, or in the case of a 
transmission not exempt under paragraph (1) that is made by a preexisting satellite digital audio radio service-- 
 
(i) the transmission does not exceed the sound recording performance complement; and 

(ii) the transmitting entity does not cause to be published by means of an advance program schedule or prior 
announcement the titles of the specific sound recordings or phonorecords embodying such sound recordings to be 
transmitted; and 

 
(C) in the case of an eligible nonsubscription transmission or a subscription transmission not exempt under paragraph 
(1) that is made by a new subscription service or by a preexisting subscription service other than in the same 
transmission medium used by such service on July 31, 1998-- 
 
(i) the transmission does not exceed the sound recording performance complement, except that this requirement shall 
not apply in the case of a retransmission of a broadcast transmission if the retransmission is made by a transmitting 
entity that does not have the right or ability to control the programming of the broadcast station making the broadcast 
transmission, unless-- 
 
(I) the broadcast station makes broadcast transmissions-- 
 
(aa) in digital format that regularly exceed the sound recording performance complement; or 

(bb) in analog format, a substantial portion of which, on a weekly basis, exceed the sound recording performance 
complement; and 

 
(II) the sound recording copyright owner or its representative has notified the transmitting entity in writing that 
broadcast transmissions of the copyright owner's sound recordings exceed the sound recording performance 
complement as provided in this clause; 
 



 

(ii) the transmitting entity does not cause to be published, or induce or facilitate the publication, by means of an 
advance program schedule or prior announcement, the titles of the specific sound recordings to be transmitted, the 
phonorecords embodying such sound recordings, or, other than for illustrative purposes, the names of the featured 
recording artists, except that this clause does not disqualify a transmitting entity that makes a prior announcement that 
a particular artist will be featured within an unspecified future time period, and in the case of a retransmission of a 
broadcast transmission by a transmitting entity that does not have the right or ability to control the programming of the 
broadcast transmission, the requirement of this clause shall not apply to a prior oral announcement by the broadcast 
station, or to an advance program schedule published, induced, or facilitated by the broadcast station, if the 
transmitting entity does not have actual knowledge and has not received written notice from the copyright owner or its 
representative that the broadcast station publishes or induces or facilitates the publication of such advance program 
schedule, or if such advance program schedule is a schedule of classical music programming published by the 
broadcast station in the same manner as published by that broadcast station on or before September 30, 1998; 

(iii) the transmission-- 

 
(I) is not part of an archived program of less than 5 hours duration; 

(II) is not part of an archived program of 5 hours or greater in duration that is made available for a period 
exceeding 2 weeks; 

(III) is not part of a continuous program which is of less than 3 hours duration; or 

(IV) is not part of an identifiable program in which performances of sound recordings are rendered in a 
predetermined order, other than an archived or continuous program, that is transmitted at-- 

 
(aa) more than 3 times in any 2-week period that have been publicly announced in advance, in the case of a program of 
less than 1 hour in duration, or 

(bb) more than 4 times in any 2-week period that have been publicly announced in advance, in the case of a 
program of 1 hour or more in duration, 

 
except that the requirement of this subclause shall not apply in the case of a retransmission of a broadcast transmission 
by a transmitting entity that does not have the right or ability to control the programming of the broadcast transmission, 
unless the transmitting entity is given notice in writing by the copyright owner of the sound recording that the broadcast 
station makes broadcast transmissions that regularly violate such requirement; 
 
(iv) the transmitting entity does not knowingly perform the sound recording, as part of a service that offers 
transmissions of visual images contemporaneously with transmissions of sound recordings, in a manner that is likely to 
cause confusion, to cause mistake, or to deceive, as to the affiliation, connection, or association of the copyright owner 
or featured recording artist with the transmitting entity or a particular product or service advertised by the transmitting 
entity, or as to the origin, sponsorship, or approval by the copyright owner or featured recording artist of the activities 
of the transmitting entity other than the performance of the sound recording itself; 

(v) the transmitting entity cooperates to prevent, to the extent feasible without imposing substantial costs or 
burdens, a transmission recipient or any other person or entity from automatically scanning the transmitting entity's 
transmissions alone or together with transmissions by other transmitting entities in order to select a particular sound 
recording to be transmitted to the transmission recipient, except that the requirement of this clause shall not apply to a 
satellite digital audio service that is in operation, or that is licensed by the Federal Communications Commission, on or 
before July 31, 1998; 

(vi) the transmitting entity takes no affirmative steps to cause or induce the making of a phonorecord by the 
transmission recipient, and if the technology used by the transmitting entity enables the transmitting entity to limit the 
making by the transmission recipient of phonorecords of the transmission directly in a digital format, the transmitting 
entity sets such technology to limit such making of phonorecords to the extent permitted by such technology; 

(vii) phonorecords of the sound recording have been distributed to the public under the authority of the copyright 
owner or the copyright owner authorizes the transmitting entity to transmit the sound recording, and the transmitting 



 

entity makes the transmission from a phonorecord lawfully made under the authority of the copyright owner, except that 
the requirement of this clause shall not apply to a retransmission of a broadcast transmission by a transmitting entity 
that does not have the right or ability to control the programming of the broadcast transmission, unless the transmitting 
entity is given notice in writing by the copyright owner of the sound recording that the broadcast station makes 
broadcast transmissions that regularly violate such requirement; 

(viii) the transmitting entity accommodates and does not interfere with the transmission of technical measures that 
are widely used by sound recording copyright owners to identify or protect copyrighted works, and that are technically 
feasible of being transmitted by the transmitting entity without imposing substantial costs on the transmitting entity or 
resulting in perceptible aural or visual degradation of the digital signal, except that the requirement of this clause shall 
not apply to a satellite digital audio service that is in operation, or that is licensed under the authority of the Federal 
Communications Commission, on or before July 31, 1998, to the extent that such service has designed, developed, or 
made commitments to procure equipment or technology that is not compatible with such technical measures before such 
technical measures are widely adopted by sound recording copyright owners; and 

(ix) the transmitting entity identifies in textual data the sound recording during, but not before, the time it is 
performed, including the title of the sound recording, the title of the phonorecord embodying such sound recording, if 
any, and the featured recording artist, in a manner to permit it to be displayed to the transmission recipient by the 
device or technology intended for receiving the service provided by the transmitting entity, except that the obligation in 
this clause shall not take effect until 1 year after the date of the enactment of the Digital Millennium Copyright Act and 
shall not apply in the case of a retransmission of a broadcast transmission by a transmitting entity that does not have 
the right or ability to control the programming of the broadcast transmission, or in the case in which devices or 
technology intended for receiving the service provided by the transmitting entity that have the capability to display such 
textual data are not common in the marketplace. 

* * * * * 

 
(f) Licenses for [O>nonexempt subscription<O] certain nonexempt transmissions. 
 
[O>(1) No<O] (1)(A) No later than 30 days after the enactment of the Digital Performance Right in Sound Recordings 
Act of 1995, the Librarian of Congress shall cause notice to be published in the Federal Register of the initiation of 
voluntary negotiation proceedings for the purpose of determining reasonable terms and rates of royalty payments for 
[O>the activities<O] subscription transmissions by preexisting subscription services and transmissions by preexisting 
satellite digital audio radio services specified by subsection (d)(2) of this section during the period beginning on the 
effective date of such Act and ending on December 31, [O>2000<O] 2001, or, if a copyright arbitration royalty panel is 
convened, ending 30 days after the Librarian issues and publishes in the Federal Register an order adopting the 
determination of the copyright arbitration royalty panel or an order setting the terms and rates (if the Librarian rejects 
the panel's determination). Such terms and rates shall distinguish among the different types of digital audio transmission 
services then in operation. [O>Any copyright owners of sound recordings or any entities performing sound recordings 
affected by this section may submit to the Librarian of Congress licenses covering such activities with respect to such 
sound recordings.<O] Any copyright owners of sound recordings, preexisting subscription services, or preexisting 
satellite digital audio radio services may submit to the Librarian of Congress licenses covering such subscription 
transmissions with respect to such sound recordings. The parties to each negotiation proceeding shall bear their own 
costs. 

[O>(2) In the absence of license agreements negotiated under paragraph (1), during the 60-day period commencing 
6 months after publication of the notice specified in paragraph (1), and upon the filing of a petition in accordance with 
section 803(a)(1), the Librarian of Congress shall, pursuant to chapter 8, convene a copyright arbitration royalty panel 
to determine a schedule of rates and terms which, subject to paragraph (3), shall be binding on all copyright owners of 
sound recordings and entities performing sound recordings. In addition to the objectives set forth in section 801(b)(1), in 
establishing such rates and terms, the copyright arbitration royalty panel may consider the rates and terms for 
comparable types of digital audio transmission services and comparable circumstances under voluntary license 
agreements negotiated as provided in paragraph (1). The Librarian of Congress shall also establish requirements by 
which copyright owners may receive reasonable notice of the use of their sound recordings under this section, and under 
which records of such use shall be kept and made available by entities performing sound recordings.<O] 



 

[O>(3) License agreements voluntarily negotiated at any time between one or more copyright owners of sound 
recordings and one or more entities performing sound recordings shall be given effect in lieu of any determination by a 
copyright arbitration royalty panel or decision by the Librarian of Congress.<O] 

[O>(4)(A) Publication of a notice of the initiation of voluntary negotiation proceedings as specified in paragraph 
(1) shall be repeated, in accordance with regulations that the Librarian of Congress shall prescribe--<O] 

 
[O>(i) no later than 30 days after a petition is filed by any copyright owners of sound recordings or any entities 
performing sound recordings affected by this section indicating that a new type of digital audio transmission service on 
which sound recordings are performed is or is about to become operational; and<O] 

[O>(ii) in the first week of January, 2000 and at 5-year intervals thereafter.<O] 

 
[O>(B)(i) The procedures specified in paragraph (2) shall be repeated, in accordance with regulations that the Librarian 
of Congress shall prescribe, upon the filing of a petition in accordance with section 803(a)(1) during a 60-day period 
commencing--<O] 
 
[O>(I) six months after publication of a notice of the initiation of voluntary negotiation proceedings under paragraph (1) 
pursuant to a petition under paragraph (4)(A)(i); or<O] 

[O>(II) on July 1, 2000 and at 5-year intervals thereafter.<O] 

[O>(ii) The procedures specified in paragraph (2) shall be concluded in accordance with section 802.<O] 

 
[O>(5)(A) Any person who wishes to perform a sound recording publicly by means of a nonexempt subscription 
transmission under this subsection may do so without infringing the exclusive right of the copyright owner of the sound 
recording--<O] 
 
[O>(i) by complying with such notice requirements as the Librarian of Congress shall prescribe by regulation and by 
paying royalty fees in accordance with this subsection; or<O] 

[O>(ii) if such royalty fees have not been set, by agreeing to pay such royalty fees as shall be determined in 
accordance with this subsection.<O] 

 
[O>(B) Any royalty payments in arrears shall be made on or before the twentieth day of the month next succeeding the 
month in which the royalty fees are set.<O] 

(B) In the absence of license agreements negotiated under subparagraph (A), during the 60-day period 
commencing 6 months after publication of the notice specified in subparagraph (A), and upon the filing of a petition in 
accordance with section 803(a)(1), the Librarian of Congress shall, pursuant to chapter 8, convene a copyright 
arbitration royalty panel to determine and publish in the Federal Register a schedule of rates and terms which, subject 
to paragraph (3), shall be binding on all copyright owners of sound recordings and entities performing sound 
recordings affected by this paragraph. In establishing rates and terms for preexisting subscription services and 
preexisting satellite digital audio radio services, in addition to the objectives set forth in section 801(b)(1), the 
copyright arbitration royalty panel may consider the rates and terms for comparable types of subscription digital audio 
transmission services and comparable circumstances under voluntary license agreements negotiated as provided in 
subparagraph (A). 

(C) (i) Publication of a notice of the initiation of voluntary negotiation proceedings as specified in subparagraph 
(A) shall be repeated, in accordance with regulations that the Librarian of Congress shall prescribe-- 

 
(I) no later than 30 days after a petition is filed by any copyright owners of sound recordings, any preexisting 
subscription services, or any preexisting satellite digital audio radio services indicating that a new type of subscription 
digital audio transmission service on which sound recordings are performed is or is about to become operational; and 

(II) in the first week of January 2001, and at 5-year intervals thereafter. 



 

 
(ii) The procedures specified in subparagraph (B) shall be repeated, in accordance with regulations that the Librarian 
of Congress shall prescribe, upon filing of a petition in accordance with section 803(a)(1) during a 60-day period 
commencing-- 
 
(I) 6 months after publication of a notice of the initiation of voluntary negotiation proceedings under subparagraph (A) 
pursuant to a petition under clause (i)(I) of this subparagraph; or 

(II) on July 1, 2001, and at 5-year intervals thereafter. 

 
(iii) The procedures specified in subparagraph (B) shall be concluded in accordance with section 802. 
 
(2)(A) No later than 30 days after the date of the enactment of the Digital Millennium Copyright Act, the Librarian of 
Congress shall cause notice to be published in the Federal Register of the initiation of voluntary negotiation 
proceedings for the purpose of determining reasonable terms and rates of royalty payments for public performances of 
sound recordings by means of eligible nonsubscription transmissions and transmissions by new subscription services 
specified by subsection (d)(2) during the period beginning on the date of the enactment of such Act and ending on 
December 31, 2000, or such other date as the parties may agree. Such rates and terms shall distinguish among the 
different types of eligible nonsubscription transmission services and new subscription services then in operation and 
shall include a minimum fee for each such type of service. Any copyright owners of sound recordings or any entities 
performing sound recordings affected by this paragraph may submit to the Librarian of Congress licenses covering 
such eligible nonsubscription transmissions and new subscription services with respect to such sound recordings. The 
parties to each negotiation proceeding shall bear their own costs. 
 
(B) In the absence of license agreements negotiated under subparagraph (A), during the 60-day period commencing 6 
months after publication of the notice specified in subparagraph (A), and upon the filing of a petition in accordance 
with section 803(a)(1), the Librarian of Congress shall, pursuant to chapter 8, convene a copyright arbitration royalty 
panel to determine and publish in the Federal Register a schedule of rates and terms which, subject to paragraph (3), 
shall be binding on all copyright owners of sound recordings and entities performing sound recordings affected by this 
paragraph during the period beginning on the date of the enactment of the Digital Millennium Copyright Act and 
ending on December 31, 2000, or such other date as the parties may agree. Such rates and terms shall distinguish 
among the different types of eligible nonsubscription transmission services then in operation and shall include a 
minimum fee for each such type of service, such differences to be based on criteria including, but not limited to, the 
quantity and nature of the use of sound recordings and the degree to which use of the service may substitute for or may 
promote the purchase of phonorecords by consumers. In establishing rates and terms for transmissions by eligible 
nonsubscription services and new subscription services, the copyright arbitration royalty panel shall establish rates and 
terms that most clearly represent the rates and terms that would have been negotiated in the marketplace between a 
willing buyer and a willing seller. In determining such rates and terms, the copyright arbitration royalty panel shall 
base its decision on economic, competitive and programming information presented by the parties, including-- 
 
(i) whether use of the service may substitute for or may promote the sales of phonorecords or otherwise may interfere 
with or may enhance the sound recording copyright owner's other streams of revenue from its sound recordings; and 

(ii) the relative roles of the copyright owner and the transmitting entity in the copyrighted work and the service 
made available to the public with respect to relative creative contribution, technological contribution, capital 
investment, cost, and risk. 

In establishing such rates and terms, the copyright arbitration royalty panel may consider the rates and terms for 
comparable types of digital audio transmission services and comparable circumstances under voluntary license 
agreements negotiated under subparagraph (A). 

 
(C)(i) Publication of a notice of the initiation of voluntary negotiation proceedings as specified in subparagraph (A) 
shall be repeated in accordance with regulations that the Librarian of Congress shall prescribe-- 
 



 

(I) no later than 30 days after a petition is filed by any copyright owners of sound recordings or any eligible 
nonsubscription service or new subscription service indicating that a new type of eligible nonsubscription service or 
new subscription service on which sound recordings are performed is or is about to become operational; and 

(II) in the first week of January 2000, and at 2-year intervals thereafter, except to the extent that different years for 
the repeating of such proceedings may be determined in accordance with subparagraph (A). 

 
(ii) The procedures specified in subparagraph (B) shall be repeated, in accordance with regulations that the Librarian 
of Congress shall prescribe, upon filing of a petition in accordance with section 803(a)(1) during a 60-day period 
commencing-- 
 
(I) 6 months after publication of a notice of the initiation of voluntary negotiation proceedings under subparagraph (A) 
pursuant to a petition under clause (i)(I); or 

(II) on July 1, 2000, and at 2-year intervals thereafter, except to the extent that different years for the repeating of 
such proceedings may be determined in accordance with subparagraph (A). 

 
(iii) The procedures specified in subparagraph (B) shall be concluded in accordance with section 802. 
 
(3) License agreements voluntarily negotiated at any time between 1 or more copyright owners of sound recordings and 
1 or more entities performing sound recordings shall be given effect in lieu of any determination by a copyright 
arbitration royalty panel or decision by the Librarian of Congress. 

(4) (A) The Librarian of Congress shall also establish requirements by which copyright owners may receive 
reasonable notice of the use of their sound recordings under this section, and under which records of such use shall be 
kept and made available by entities performing sound recordings. 

 
(B) Any person who wishes to perform a sound recording publicly by means of a transmission eligible for statutory 
licensing under this subsection may do so without infringing the exclusive right of the copyright owner of the sound 
recording-- 
 
(i) by complying with such notice requirements as the Librarian of Congress shall prescribe by regulation and by 
paying royalty fees in accordance with this subsection; or 

(ii) if such royalty fees have not been set, by agreeing to pay such royalty fees as shall be determined in accordance 
with this subsection. 

 
(C) Any royalty payments in arrears shall be made on or before the twentieth day of the month next succeeding the 
month in which the royalty fees are set. 
 
(g) Proceeds from licensing of [O>subscription<O] transmissions. 
 
(1) Except in the case of a [O>subscription transmission licensed<O] transmission licensed under a statutory license in 
accordance with subsection (f) of this section-- 
 
(A) a featured recording artist who performs on a sound recording that has been licensed for a [O>subscription<O] 
transmission shall be entitled to receive payments from the copyright owner of the sound recording in accordance with 
the terms of the artist's contract; and 

(B) a nonfeatured recording artist who performs on a sound recording that has been licensed for a transmission shall 
be entitled to receive payments from the copyright owner of the sound recording in accordance with the terms of the 
nonfeatured recording artist's applicable contract or other applicable agreement. 

 
(2) The copyright owner of the exclusive right under section 106(6) of this title to publicly perform a sound recording 
by means of a digital audio transmission shall allocate to recording artists in the following manner its receipts from the 



 

statutory licensing of [O>subscription<O] transmission performances of the sound recording in accordance with 
subsection (f) of this section: 
 
(A) 2 1/2 percent of the receipts shall be deposited in an escrow account managed by an independent administrator 
jointly appointed by copyright owners of sound recordings and the American Federation of Musicians (or any successor 
entity) to be distributed to nonfeatured musicians (whether or not members of the American Federation of Musicians) 
who have performed on sound recordings. 

(B) 2 1/2 percent of the receipts shall be deposited in an escrow account managed by an independent administrator 
jointly appointed by copyright owners of sound recordings and the American Federation of Television and Radio Artists 
(or any successor entity) to be distributed to nonfeatured vocalists (whether or not members of the American Federation 
of Television and Radio Artists) who have performed on sound recordings. 

(C) 45 percent of the receipts shall be allocated, on a per sound recording basis, to the recording artist or artists 
featured on such sound recording (or the persons conveying rights in the artists' performance in the sound recordings). 

 
(h) Licensing to affiliates. 
 
(1) If the copyright owner of a sound recording licenses an affiliated entity the right to publicly perform a sound 
recording by means of a digital audio transmission under section 106(6), the copyright owner shall make the licensed 
sound recording available under section 106(6) on no less favorable terms and conditions to all bona fide entities that 
offer similar services, except that, if there are material differences in the scope of the requested license with respect to 
the type of service, the particular sound recordings licensed, the frequency of use, the number of subscribers served, or 
the duration, then the copyright owner may establish different terms and conditions for such other services. 

(2) The limitation set forth in paragraph (1) of this subsection shall not apply in the case where the copyright owner 
of a sound recording licenses-- 

 
(A) an interactive service; or 

(B) an entity to perform publicly up to 45 seconds of the sound recording and the sole purpose of the performance 
is to promote the distribution or performance of that sound recording. 

 
(i) No effect on royalties for underlying works. License fees payable for the public performance of sound recordings 
under section 106(6) shall not be taken into account in any administrative, judicial, or other governmental proceeding to 
set or adjust the royalties payable to copyright owners of musical works for the public performance of their works. It is 
the intent of Congress that royalties payable to copyright owners of musical works for the public performance of their 
works shall not be diminished in any respect as a result of the rights granted by section 106(6). 

(j) Definitions. As used in this section, the following terms have the following meanings: 

 
(1) An ''affiliated entity'' is an entity engaging in digital audio transmissions covered by section 106(6), other than an 
interactive service, in which the licensor has any direct or indirect partnership or any ownership interest amounting to 5 
percent or more of the outstanding voting or non-voting stock. 

(2) An ''archived program'' is a predetermined program that is available repeatedly on the demand of the 
transmission recipient and that is performed in the same order from the beginning, except that an archived program 
shall not include a recorded event or broadcast transmission that makes no more than an incidental use of sound 
recordings, as long as such recorded event or broadcast transmission does not contain an entire sound recording or 
feature a particular sound recording. 

[O>(2)<O] (3) A ''broadcast'' transmission is a transmission made by a terrestrial broadcast station licensed as such 
by the Federal Communications Commission. 

[O>(4) An ''interactive service'' is one that enables a member of the public to receive, on request, a transmission of 
a particular sound recording chosen by or on behalf of the recipient. The ability of individuals to request that particular 
sound recordings be performed for reception by the public at large does not make a service interactive. If an entity 



 

offers both interactive and non-interactive services (either concurrently or at different times), the non-interactive 
component shall not be treated as part of an interactive service.<O] 

(4) A ''continuous program'' is a predetermined program that is continuously performed in the same order and that 
is accessed at a point in the program that is beyond the control of the transmission recipient. 

[O>(3)<O] (5) A ''digital audio transmission'' is a digital transmission as defined in section 101, that embodies the 
transmission of a sound recording. This term does not include the transmission of any audiovisual work. 

(6) An ''eligible nonsubscription transmission'' is a noninteractive nonsubscription digital audio transmission not 
exempt under subsection (d)(1) that is made as part of a service that provides audio programming consisting, in whole 
or in part, of performances of sound recordings, including retransmissions of broadcast transmissions, if the primary 
purpose of the service is to provide to the public such audio or other entertainment programming, and the primary 
purpose of the service is not to sell, advertise, or promote particular products or services other than sound recordings, 
live concerts, or other music-related events. 

(7) An ''interactive service'' is one that enables a member of the public to receive a transmission of a program 
specially created for the recipient, or on request, a transmission of a particular sound recording, whether or not as part 
of a program, which is selected by or on behalf of the recipient. The ability of individuals to request that particular 
sound recordings be performed for reception by the public at large, or in the case of a subscription service, by all 
subscribers of the service, does not make a service interactive, if the programming on each channel of the service does 
not substantially consist of sound recordings that are performed within 1 hour of the request or at a time designated by 
either the transmitting entity or the individual making such request. If an entity offers both interactive and 
noninteractive services (either concurrently or at different times), the noninteractive component shall not be treated as 
part of an interactive service. 

(8) A ''new subscription service'' is a service that performs sound recordings by means of noninteractive 
subscription digital audio transmissions and that is not a preexisting subscription service or a preexisting satellite 
digital audio radio service. 

[O>(9) A ''transmission'' includes both an initial transmission and a retransmission.<O] 

[O>(5)<O] (9) A ''nonsubscription'' transmission is any transmission that is not a subscription transmission. 

(10) A ''preexisting satellite digital audio radio service'' is a subscription satellite digital audio radio service 
provided pursuant to a satellite digital audio radio service license issued by the Federal Communications Commission 
on or before July 31, 1998, and any renewal of such license to the extent of the scope of the original license, and may 
include a limited number of sample channels representative of the subscription service that are made available on a 
nonsubscription basis in order to promote the subscription service. 

(11) A ''preexisting subscription service'' is a service that performs sound recordings by means of noninteractive 
audio-only subscription digital audio transmissions, which was in existence and was making such transmissions to the 
public for a fee on or before July 31, 1998, and may include a limited number of sample channels representative of the 
subscription service that are made available on a nonsubscription basis in order to promote the subscription service. 

[O>(6)<O] (12) A ''retransmission'' is a further transmission of an initial transmission, and includes any further 
retransmission of the same transmission. Except as provided in this section, a transmission qualifies as a 
''retransmission'' only if it is simultaneous with the initial transmission. Nothing in this definition shall be construed to 
exempt a transmission that fails to satisfy a separate element required to qualify for an exemption under section 
114(d)(1). 

[O>(7)<O] (13) The ''sound recording performance complement'' is the transmission during any 3-hour period, on a 
particular channel used by a transmitting entity, of no more than-- 

 
(A) 3 different selections of sound recordings from any one phonorecord lawfully distributed for public performance or 
sale in the United States, if no more than 2 such selections are transmitted consecutively; or 

(B) 4 different selections of sound recordings-- 

 
(i) by the same featured recording artist; or 



 

(ii) from any set or compilation of phonorecords lawfully distributed together as a unit for public performance or 
sale in the United States, 

 
if no more than three such selections are transmitted consecutively: 
 
 Provided, That the transmission of selections in excess of the numerical limits provided for in clauses (A) and (B) from 
multiple phonorecords shall nonetheless qualify as a sound recording performance complement if the programming of 
the multiple phonorecords was not willfully intended to avoid the numerical limitations prescribed in such clauses. 

[O>(8)<O] (14) A ''subscription'' transmission is a transmission that is controlled and limited to particular 
recipients, and for which consideration is required to be paid or otherwise given by or on behalf of the recipient to 
receive the transmission or a package of transmissions including the transmission. 

(15) A ''transmission'' is either an initial transmission or a retransmission. 

§  117. Limitations on exclusive rights: Computer programs  

[O>Notwithstanding<O] (a) Making of Additional Copy or Adaptation by Owner of Copy.--Notwithstanding the 
provisions of section 106, it is not an infringement for the owner of a copy of a computer program to make or authorize 
the making of another copy or adaption of that computer program provided: 

* * * * * 

 
[O>Any exact<O] (b) Lease, sale, or other transfer of additional copy or adaptation.--Any exact copies prepared in 
accordance with the provisions of this section may be leased, sold, or otherwise transferred, along with the copy from 
which such copies were prepared, only as part of the lease, sale, or other transfer of all rights in the program. 
Adaptations so prepared may be transferred only with the authorization of the copyright owner. 

(c) Machine Maintenance or Repair.--Notwithstanding the provisions of section 106, it is not an infringement for 
an owner or lessee of a machine to make or authorize the making of a copy of a computer program if such copy is made 
solely by virtue of the activation of a machine that lawfully contains an authorized copy of the computer program, for 
purposes only of maintenance or repair of that machine, if-- 

 
(1) such new copy is used in no other manner and is destroyed immediately after the maintenance or repair is 
completed; and 

(2) with respect to any computer program or part thereof that is not necessary for that machine to be activated, 
such program or part thereof is not accessed or used other than to make such new copy by virtue of the activation of the 
machine. 

 
(d) Definitions.--For purposes of this section-- 
 
(1) the ''maintenance'' of a machine is the servicing of the machine in order to make it work in accordance with its 
original specifications and any changes to those specifications authorized for that machine; and 

(2) the ''repair'' of a machine is the restoring of the machine to the state of working in accordance with its original 
specifications and any changes to those specifications authorized for that machine. 

* * * * * 

CHAPTER 2--COPYRIGHT OWNERSHIP AND TRANSFER 

* * * * * 

§  203. Termination of transfers and licenses granted by the author  

 
(a) * * * 

* * * * * 



 

 
(2) Where an author is dead, his or her termination interest is owned, and may be exercised [O>by his widow or her 
widower and his or her children or grandchildren<O], as follows: 
 
(A) the widow or widower owns the author's entire termination interest unless there are any surviving children or 
grandchildren of the author, in which case the widow or widower owns one-half of the author's interest; 

(B) the author's surviving children, and the surviving children of any dead child of the author, own the author's 
entire termination interest unless there is a widow or widower, in which case the ownership of one-half of the author's 
interest is divided among them; 

(C) the rights of the author's children and grandchildren are in all cases divided among them and exercised on a per 
stirpes basis according to the number of such author's children represented; the share of the children of a dead child in a 
termination interest can be exercised only by the action of a majority of them. 

(D) In the event that the author's widow or widower, children, and grandchildren are not living, the author's 
executor, administrator, personal representative, or trustee shall own the author's entire termination interest. 

* * * * * 

CHAPTER 3 -- DURATION OF COPYRIGHT 

* * * * * 

§  301. Preemption with respect to other laws  

 
(a) * * * 

* * * * * 

(c) With respect to sound recordings fixed before February 15, 1972, any rights or remedies under the common law 
or statutes of any State shall not be annulled or limited by this title until February 15, [O>2047<O] 2067. The 
preemptive provisions of subsection (a) shall apply to any such rights and remedies pertaining to any cause of action 
arising from undertakings commenced on and after February 15, [O>2047<O] 2067. Notwithstanding the provisions of 
section 303, no sound recording fixed before February 15, 1972, shall be subject to copyright under this title before, on, 
or after February 15, [O>2047<O] 2067. 

* * * * * 

§  302. Duration of copyright: Works created on or after January 1, 1978  

(a) In General.--Copyright in a work created on or after January 1, 1978, subsists from its creation and, except as 
provided by the following subsections, endures for a term consisting of the life of the author and [O>fifty<O] 70 years 
after the author's death. 

(b) Joint Works.--In the case of a joint work prepared by two or more authors who did not work for hire, the 
copyright endures for a term consisting of the life of the last surviving author and [O>fifty<O] 70 years after such last 
surviving author's death. 

(c) Anonymous Works, Pseudonymous Works, and Works Made for Hire.--In the case of an anonymous work, a 
pseudonymous work, or a work made for hire, the copyright endures for a term of [O>seventy-five<O] 95 years from 
the year of its first publication, or a term of [O>one hundred<O] 120 years from the year of its creation, whichever 
expires first. If, before the end of such term, the identity of one or more of the authors of an anonymous or 
pseudonymous work is revealed in the records of a registration made for that work under subsections (a) or (d) of 
section 408, or in the records provided by this subsection, the copyright in the work endures for the term specified by 
subsection (a) or (b), based on the life of the author or authors whose identity has been revealed. Any person having an 
interest in the copyright in an anonymous or pseudonymous work may at any time record, in records to be maintained 
by the Copyright Office for that purpose, a statement identifying one or more authors of the work; the statement shall 
also identify the person filing it, the nature of that person's interest, the source of the information recorded, and the 
particular work affected, and shall comply in form and content with requirements that the Register of Copyrights shall 
prescribe by regulation. 



 

* * * * * 

(e) Presumption as to Author's Death.--After a period of [O>seventy-five<O] 95 years from the year of first 
publication of a work, or a period of [O>one hundred<O] 120 years from the year of its creation, whichever expires 
first, any person who obtains from the Copyright Office a certified report that the records provided by subsection (d) 
disclose nothing to indicate that the author of the work is living, or died less than [O>fifty<O] 70 years before, is 
entitled to the benefits of a presumption that the author has been dead for at least [O>fifty<O] 70 years. Reliance in 
good faith upon this presumption shall be a complete defense to any action for infringement under this title. 

§  303. Duration of copyright: Works created but not published or copyrighted before January 1, 1978  

(a) Copyright in a work created before January 1, 1978, but not theretofore in the public domain or copyrighted, 
subsists from January 1, 1978, and endures for the term provided by section 302. In no case, however, shall the term of 
copyright in such a work expire before December 31, 2002; and, if the work is published on or before December 31, 
2002, the term of copyright shall not expire before [O>December 31, 2027<O] December 31, 2047. 

* * * * * 

§  304. Duration of copyright: Subsisting copyrights  

(a) Copyrights in Their First Term on January 1, 1978.--(1)(A) Any copyright, the first term of which is subsisting 
on January 1, 1978, shall endure for 28 years from the date it was originally secured. 

 
(B) In the case of-- 
 
(i) * * * 

* * * * * 

 
the proprietor of such copyright shall be entitled to a renewal and extension of the copyright in such work for the further 
term of [O>47<O] 67 years. 
 
(C) In the case of any other copyrighted work, including a contribution by an individual author to a periodical or to a 
cyclopedic or other composite work-- 
 
(i) * * * 

* * * * * 

 
shall be entitled to a renewal and extension of the copyright in such work for a further term of [O>47<O] 67 years. 
 
(2)(A) At the expiration of the original term of copyright in a work specified in paragraph (1)(B) of this subsection, the 
copyright shall endure for a renewed and extended further term of [O>47<O] 67 years, which-- 
 
(i) * * * 

* * * * * 

 
(B) At the expiration of the original term of copyright in a work specified in paragraph (1)(C) of this subsection, the 
copyright shall endure for a renewed and extended further term of [O>47<O] 67 years, which-- 
 
(i) * * * 

* * * * * 

 
(3)(A) An application to register a claim to the renewed and extended term of copyright in a work may be made to the 
Copyright Office-- 



 

 
(i) within 1 year before the expiration of the original term of copyright by any person entitled under paragraph (1)(B) or 
(C) to such further term of [O>47<O] 67 years; and 

* * * * * 

 
(B) Such an application is not a condition of the renewal and extension of the copyright in a work for a further term of 
[O>47<O] 67 years. 

* * * * * 

 
[O>(b) Copyrights In Their Renewal Term Or Registered For Renewal Before January 1, 1978.--The duration of any 
copyright, the renewal term of which is subsisting at any time between December 31, 1976, and December 31, 1977, 
inclusive, or for which renewal registration is made between December 31, 1976, and December 31, 1977, inclusive, is 
extended to endure for a term of seventy-five years from the date copyright was originally secured.<O] 

(b) Copyrights in their Renewal Term at the Time of the Effective Date of the Copyright Term Extension Act of 
1997.--Any copyright still in its renewal term at the time that the Copyright Term Extension Act of 1997 becomes 
effective shall have a copyright term of 95 years from the date copyright was originally secured. 

(c) Termination of Transfers and Licenses Covering Extended Renewal Term.--In the case of any copyright 
subsisting in either its first or renewal term on January 1, 1978, other than a copyright in a work made for hire, the 
exclusive or nonexclusive grant of a transfer or license of the renewal copyright or any right under it, executed before 
January 1, 1978, by any of the persons designated by subsection (a)(1)(C) of this section, otherwise than by will, is 
subject to termination under the following conditions: 

 
(1) * * * 

(2) Where an author is dead, his or her termination interest is owned, and may be exercised, [O>by his widow or 
her widower and his or her children or grandchildren<O]as follows: 

 
(A) * * * 

* * * * * 

(D) In the event that the author's widow, widower, children, and grandchildren are not living, the author's 
executors shall own the author's entire termination interest, or, in the absence of a will of the author, the author's next 
of kin shall own the author's entire termination interest, on a per stirpes basis according to the number of such author's 
next of kin represented. The share of the children of a dead next of kin at the same level of relationship to the author 
eligible to take a share of a termination interest can be exercised only by the action of a majority of them. 

* * * * * 

 
(4) The termination shall be effected by serving an advance notice in writing upon the grantee or the grantee's successor 
in title. In the case of a grant executed by a person or persons other than the author, the notice shall be signed by all of 
those entitled to terminate the grant under clause (1) of this subsection, or by their duly authorized agents. In the case of 
a grant executed by one or more of the authors of the work, the notice as to any one author's share shall be signed by 
that author or his or her duly authorized agent or, if that author is dead, by the number and proportion of the owners of 
his or her termination interest required under clauses (1) and (2) of this subsection, or by their duly authorized agents. 
 
(A) The notice shall state the effective date of the termination, which shall fall within the five-year period specified by 
clause (3) of this subsection, or, in the case of a termination under subsection (d), within the five-year period specified 
by subsection (d)(2), and the notice shall be served not less than two or more than ten years before that date. A copy of 
the notice shall be recorded in the Copyright Office before the effective date of termination, as a condition to its taking 
effect. 

* * * * * 



 

 
(d) Termination Rights Provided in Subsection (c) Which Have Expired on or Before the Effective Date of the Copyright 
Term Extension Act of 1997.--In the case of any copyright other than a work made for hire, subsisting in its renewal 
term on the effective date of the Copyright Term Extension Act of 1997 for which the termination right provided in 
subsection (c) has expired by such date, where the author or owner of the termination right has not previously exercised 
such termination right, the exclusive or nonexclusive grant of a transfer or license of the renewal copyright or any right 
under it, executed before January 1, 1978, by any of the persons designated in subsection (a)(1)(C) of this section, other 
than by will, is subject to termination under the following conditions: 
 
(1) The conditions specified in subsection (c) (1), (2), (4), (5), and (6) of this section apply to terminations of the last 20 
years of copyright term as provided by the amendments made by the Copyright Term Extension Act of 1997. 

(2) Termination of the grant may be effected at any time during a period of 5 years beginning at the end of 75 years 
from the date copyright was originally secured. 

CHAPTER 4--COPYRIGHT NOTICE, DEPOSIT, AND REGISTRATION 

* * * * * 

§  411. Registration and infringement actions  

 
(a) Except for [O>actions for infringement of copyright in Berne Convention works whose country of origin is not the 
United States and<O] an action brought for a violation of the rights of the author under section 106A(a), and subject to 
the provisions of subsection (b), no action for infringement of the copyright in any United States work shall be instituted 
until registration of the copyright claim has been made in accordance with this title. In any case, however, where the 
deposit, application, and fee required for registration have been delivered to the Copyright Office in proper form and 
registration has been refused, the applicant is entitled to institute an action for infringement if notice thereof, with a 
copy of the complaint, is served on the Register of Copyrights. The Register may, at his or her option, become a party to 
the action with respect to the issue of registrability of the copyright claim by entering an appearance within sixty days 
after such service, but the Register's failure to become a party shall not deprive the court of jurisdiction to determine 
that issue. 

* * * * * 

CHAPTER 5--COPYRIGHT INFRINGEMENT AND REMEDIES 

* * * * * 

§  504. Remedies for infringement: Damages and profits  

(a) * * * 

* * * * * 

(d) Additional damages in certain cases. In any case in which the court finds that a defendant proprietor of an 
establishment who claims as a defense that its activities were exempt under section 110(5) did not have reasonable 
grounds to believe that its use of a copyrighted work was exempt under such section, the plaintiff shall be entitled to, in 
addition to any award of damages under this section, an additional award of two times the amount of the license fee 
that the proprietor of the establishment concerned should have paid the plaintiff for such use during the preceding 
period of up to 3 years. 

* * * * * 

§  507. Limitations on actions  

(a) Criminal Proceedings.--Except as expressly provided elsewhere in this title, [O>No<O] no criminal proceeding 
shall be maintained under the provisions of this title unless it is commenced within three years after the cause of action 
arose. 

* * * * * 

CHAPTER 7--COPYRIGHT OFFICE 



 

§  701. The Copyright Office: General responsibilities and organization  

(a) * * * 

(b) In addition to the functions and duties set out elsewhere in this chapter, the Register of Copyrights shall 
perform the following functions: 

 
(1) Advise Congress on national and international issues relating to copyright, other matters arising under this title, 
and related matters. 

(2) Provide information and assistance to Federal departments and agencies and the Judiciary on national and 
international issues relating to copyright, other matters arising under this title, and related matters. 

(3) Participate in meetings of international intergovernmental organizations and meetings with foreign government 
officials relating to copyright, other matters arising under this title, and related matters, including as a member of 
United States delegations as authorized by the appropriate Executive branch authority. 

(4) Conduct studies and programs regarding copyright, other matters arising under this title, and related matters, 
the administration of the Copyright Office, or any function vested in the Copyright Office by law, including educational 
programs conducted cooperatively with foreign intellectual property offices and international intergovernmental 
organizations. 

(5) Perform such other functions as Congress may direct, or as may be appropriate in furtherance of the functions 
and duties specifically set forth in this title. 

 
[O>(b)<O] (c) The Register of Copyrights shall adopt a seal to be used on and after January 1, 1978, to authenticate all 
certified documents issued by the Copyright Office. 

[O>(c)<O] (d) The Register of Copyrights shall make an annual report to the Librarian of Congress of the work and 
accomplishments of the Copyright Office during the previous fiscal year. The annual report of the Register of 
Copyrights shall be published separately and as a part of the annual report of the Librarian of Congress. 

[O>(d)<O] (e) Except as provided by section 706(b) and the regulations issued thereunder, all actions taken by the 
Register of Copyrights under this title are subject to the provisions of the Administrative Procedure Act of June 11, 
1946, as amended (c. 324, 60 Stat. 237, Title 5, United States Code, Chapter 5, Subchapter II and Chapter 7). 

[O>(e)<O] (f) The Register of Copyrights shall be compensated at the rate of pay in effect for level [O>IV<O] III 
of the Executive Schedule under section [O>5315<O] 5314 of title 5. The Librarian of Congress shall establish not 
more than four positions for Associate Registers of Copyrights, in accordance with the recommendations of the Register 
of Copyrights. The Librarian shall make appointments to such positions after consultation with the Register of 
Copyrights. Each Associate Register of Copyrights shall be paid at a rate not to exceed the maximum annual rate of 
basic pay payable for GS-18 of the General Schedule under section 5332 of title 5. 

* * * * * 

CHAPTER 8--COPYRIGHT ARBITRATION ROYALTY PANEL 

§  801. Copyright arbitration royalty panels: Establishment and purpose  

(a) * * * 

(b) Purposes. Subject to the provisions of this chapter, the purposes of the copyright arbitration royalty panels shall 
be asfollows: 

 
(1) To make determinations concerning the adjustment of reasonable copyright royalty rates as provided in sections 114, 
115, 116, and 119, and to make determinations as to reasonable terms and rates of royalty payments as provided in 
section 118. The rates applicable under [O>sections 114, 115, and 116<O] sections 114(f)(1)(B), 115, and 116 shall be 
calculated to achieve the following objectives: 

* * * * * 



 

§  802. Membership and proceedings of copyright arbitration royalty panels  

 
(a) * * * 

* * * * * 

(c) Arbitration proceedings. Copyright arbitration royalty panels shall conduct arbitration proceedings, subject to 
subchapter II of chapter 5 of title 5, for the purpose of making their determinations in carrying out the purposes set forth 
in section 801. The arbitration panels shall act on the basis of a fully documented written record, prior decisions of the 
Copyright Royalty Tribunal, prior copyright arbitration panel determinations, and rulings by the Librarian of Congress 
under section 801(c). Any copyright owner who claims to be entitled to royalties under [O>section 111, 114, 116, or 
119, any person entitled to a compulsory license<O] section 111, 112, 114, 116, or 119, any transmitting organization 
entitled to a statutory license under section 112(f), any person entitled to a statutory license under section 114(d), any 
person entitled to a compulsory license under section 115, or any interested copyright party who claims to be entitled to 
royalties under section 1006, may submit relevant information and proposals to the arbitration panels in proceedings 
applicable to such copyright owner or interested copyright party, and any other person participating in arbitration 
proceedings may submit such relevant information and proposals to the arbitration panel conducting the proceedings. In 
ratemaking proceedings, the parties to the proceedings shall bear the entire cost thereof in such manner and proportion 
as the arbitration panels shall direct. In distribution proceedings, the parties shall bear the cost in direct proportion to 
their share of the distribution. 

* * * * * 

(f) Action by Librarian of Congress. Within [O>60<O] 90 days after receiving the report of a copyright arbitration 
royalty panel under subsection (e), the Librarian of Congress, upon the recommendation of the Register of Copyrights, 
shall adopt or reject the determination of the arbitration panel. The Librarian shall adopt the determination of the 
arbitration panel unless the Librarian finds that the determination is arbitrary or contrary to the applicable provisions of 
this title. If the Librarian rejects the determination of the arbitration panel, the Librarian shall, before the end of [O>that 
60-day period<O] an additional 30-day period, and after full examination of the record created in the arbitration 
proceeding, issue an order setting the royalty fee or distribution of fees, as the case may be. The Librarian shall cause to 
be published in the Federal Register the determination of the arbitration panel, and the decision of the Librarian 
(including an order issued under the preceding sentence). The Librarian shall also publicize such determination and 
decision in such other manner as the Librarian considers appropriate. The Librarian shall also make the report of the 
arbitration panel and the accompanying record available for public inspection and copying. 

(g) Judicial review. Any decision of the Librarian of Congress under subsection (f) with respect to a determination 
of an arbitration panel may be appealed, by any aggrieved party who would be bound by the determination, to the 
United States Court of Appeals for the District of Columbia Circuit, within 30 days after the publication of the decision 
in the Federal Register. If no appeal is brought within such 30-day period, the decision of the Librarian is final, and the 
royalty fee or determination with respect to the distribution of fees, as the case may be, shall take effect as set forth in 
the decision. When this title provides that the royalty rates or terms that were previously in effect are to expire on a 
specified date, any adjustment by the Librarian of those rates or terms shall be effective as of the day following the date 
of expiration of the rates or terms that were previously in effect, even if the Librarian's decision is rendered on a later 
date. The pendency of an appeal under this paragraph shall not relieve persons obligated to make royalty payments 
under [O>sections 111, 114<O] sections 111, 112, 114, 115, 116, 118, 119, or 1003 who would be affected by the 
determination on appeal to deposit the statement of account and royalty fees specified in those sections. The court shall 
have jurisdiction to modify or vacate a decision of the Librarian only if it finds, on the basis of the record before the 
Librarian, that the Librarian acted in an arbitrary manner. If the court modifies the decision of the Librarian, the court 
shall have jurisdiction to enter its own determination with respect to the amount or distribution of royalty fees and costs, 
to order the repayment of any excess fees, and to order the payment of any underpaid fees, and the interest pertaining 
respectively thereto, in accordance with its final judgment. The court may further vacate the decision of the arbitration 
panel and remand the case to the Librarian for arbitration proceedings in accordance with subsection (c). 

(h) Administrative matters. 

 
(1) Deduction of costs of Library of Congress and Copyright Office from royalty fees. The Librarian of Congress and 
the Register of Copyrights may, to the extent not otherwise provided under this title, deduct from royalty fees deposited 



 

or collected under this title the reasonable costs incurred by the Library of Congress and the Copyright Office under this 
chapter. Such deduction may be made before the fees are distributed to any copyright claimants. In addition, all funds 
made available by an appropriations Act as offsetting collections and available for deductions under this subsection 
shall remain available until expended. In ratemaking proceedings, the reasonable costs of the Librarian of Congress and 
the Copyright Office shall be borne by the parties to the proceedings as directed by the arbitration panels under 
subsection (c). 

(2) Positions required for administration of compulsory licensing. Section 307 of the Legislative Branch 
Appropriations Act, 1994, shall not apply to employee positions in the Library of Congress that are required to be filled 
in order to carry out [O>section 111, 114<O] section 111, 112, 114, 115, 116, 118, or 119 or chapter 10. 

§  803. Institution and conclusion of proceedings  

 
(a) (1) With respect to proceedings under section 801(b)(1) concerning the adjustment of royalty rates as provided in 
[O>sections 114, 115<O] sections 112, 114, 115 and 116, and with respect to proceedings under subparagraphs (A) and 
(D) of section 801(b)(2), during the calendar years specified in the schedule set forth in paragraphs (2), (3), (4) and (5) 
any owner or user of a copyrighted work whose royalty rates are specified by this title, established by the Copyright 
Royalty Tribunal before the date of the enactment of the Copyright Royalty Tribunal Reform Act of 1993, or 
established by a copyright arbitration royalty panel after such date of enactment, may file a petition with the Librarian 
of Congress declaring that the petitioner requests an adjustment of the rate. The Librarian of Congress shall, upon the 
recommendation of the Register of Copyrights, make a determination as to whether the petitioner has such a significant 
interest in the royalty rate in which an adjustment is requested. If the Librarian determines that the petitioner has such a 
significant interest, the Librarian shall cause notice of this determination, with the reasons therefor, to be published in 
the Federal Register, together with the notice of commencement of proceedings under this chapter. 
 
(2) In proceedings under section 801(b)(2)(A) and (D), a petition described in paragraph (1) may be filed during 1995 
and in each subsequent fifth calendar year. 

(3) In proceedings under section 801(b)(1) concerning the adjustment of royalty rates as provided in section 115, a 
petition described in paragraph (1) may be filed in 1997 and in each subsequent tenth calendar year or as prescribed in 
section 115(c)(3)(D). 

(4)(A) In proceedings under section 801(b)(1) concerning the adjustment of royalty rates as provided in section 
116, a petition described in paragraph (1) may be filed at any time within 1 year after negotiated licenses authorized by 
section 116 are terminated or expire and are not replaced by subsequent agreements. 

 
(B) If a negotiated license authorized by section 116 is terminated or expires and is not replaced by another such license 
agreement which provides permission to use a quantity of musical works not substantially smaller than the quantity of 
such works performed on coin-operated phonorecord players during the 1-year period ending March 1, 1989, the 
Librarian of Congress shall, upon petition filed under paragraph (1) within 1 year after such termination or expiration, 
convene a copyright arbitration royalty panel. The arbitration panel shall promptly establish an interim royalty rate or 
rates for the public performance by means of a coin-operated phonorecord player of non-dramatic musical works 
embodied in phonorecords which had been subject to the terminated or expired negotiated license agreement. Such rate 
or rates shall be the same as the last such rate or rates and shall remain in force until the conclusion of proceedings by 
the arbitration panel, in accordance with section 802, to adjust the royalty rates applicable to such works, or until 
superseded by a new negotiated license agreement, as provided in section 116(b). 
 
(5) With respect to proceedings under section 801(b)(1) concerning the determination of reasonable terms and rates of 
royalty payments as provided in [O>section 114<O] section 112 or 114, the Librarian of Congress shall proceed when 
and as provided by [O>that section<O] those sections. 
  
 
FOOTNOTES:  
 [n1] Footnote *. So in original. Changed to "(i)" per Aug. 5, 1999, Pub. L. 106-44, §  1(a), 113 Stat. 221. 

[n2] Footnote *. So in original. Changed to "(ii)" per Aug. 5, 1999, Pub. L. 106-44, §  1(a), 113 Stat. 221. 



 

[n3] Footnote *. So in original. Changed to "(2)" per Aug. 5, 1999, Pub. L. 106-44, §  1(b), 113 Stat. 221. 

[n4] Footnote *. So in original. Changed to "(3)" per Aug. 5, 1999, Pub. L. 106-44, §  1(b), 113 Stat. 221. 

[n5] Footnote *. So in original. Changed to "(4)" per Aug. 5, 1999, Pub. L. 106-44, §  1(b), 113 Stat. 221. 

[n6] Footnote *. So in original. Changed to "(5)" per Aug. 5, 1999, Pub. L. 106-44, §  1(b), 113 Stat. 221. 

[n7] Footnote *. So in original. Changed to "(6)" per Aug. 5, 1999, Pub. L. 106-44, §  1(b), 113 Stat. 221. 

[n8] Footnote *. So in original. Changed to "(8)(A)" per Aug. 5, 1999, Pub. L. 106-44, §  1(b), 113 Stat. 221. 

[n9] Footnote *. So in original. Changed to "(8)" per Aug. 5, 1999, Pub. L. 106-44, §  1(b), 113 Stat. 221. 

[n10] Footnote *. So in original. Changed to "(9)" per Aug. 5, 1999, Pub. L. 106-44, §  1(b), 113 Stat. 221.  
 


