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Opposition 9/3/91 Prograg Program Suppliers' opposition
Suppliers to motions to require

production filed by NAB and

PBS, and to the objections
filed by Joint Sports.

Reply 9/3/91  NAB Reply to Motion to Compel filed
by the Program Suppliers on
August 26, 1991.

opposition 9/_::!/91 Joint Joint Sports submit opposition

Sports to Program Suppliers’ Motion
"to Compel.
Response 9/3/91 PBS Rnsponsé-ot Public Broadcasting

service to motions to strike
certain record designations.

Latter 9/4/91  MPAA Subnits viewing data for indivi-

dual categories of programming
in response to CRT's order.

Letter 9/4/91 MPAA Attaches corrected page 14 in
. the exhibit of the S8ix Cycle
summary.
Reply 9/5/91 Program Submits reply in support of

Suppliers their joint motion for
& Music termination of procesding with
. Claimants respect to Syndex Fund.

ORDER 9/5/91 CRT Makes rulings on motions and
responses to wmotions, for
productiocn of underlying
documents.

ORDER ‘9/6/91 CR?T 1) Denies PBB' wmotion to
require Program Suppliers to
nake available certain
doouments, and 2) grants PBS
leave to file a reply.

Letter 9/10/91 Joint Submits unredacted copies of
Sports . original survey response
shests undorlying 1989
(6ubmission is not part of cable operator valuation

public record). . study requested by CRT in
) Sept. 5 Oxder.



Motion

Motion

Motion

ORAL HEARING
TRANSCRIPT

ORAL HEARING
TRANSCRIPT

ORAL HEARING
TRANSCRIPT

Transfer

ORAL HEARING
TRANSCRIPT

9/10/91

9/10/91

9/11/91

9/12/91

9/13/91

9/17/91

9/18/91

9/19/91
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canadian
Claimants

Canadian
Claimants

NPR

Program
Suppliers

Program
Suppliers

Progran
suppliers

cDC

Program
Supplisrs

Stipulation of Settlement of
Claim of canadian Claimants.

Motion to Withdraw Direct Case
and Distribute remainder of
Canadian Claimants®' Phase I
share.

NPR's Motion for distribution
to NPR of .18% of total amount
remaining in the 1989 Cable
Royalty Fund.

Witnesses: Jack Valenti and
Marsha Kessler - NPAA

Exhibits subaitted:

gports ~ 9X, 10X, 11X, 12X
HAB - 24X, 235X

PB8 - PIV-1~X

Witnesses: Marsha Kessler and
Allen Cooper - MPAA

Exhibits submitted:
HAB - 26X, 27X, 28X, 29X,
30X, 31x, 32X
MPAA ~ provided revision
to Page 144 of direct
case

Witness: Allen Cooper

Exhibits submitted:
Sports - 13X, 14X, 15X

Cable Data Corporation picked
up data provided to CRT by
Joint Sports on 9/10/91.

Witness: Allsn Cooper

Exhibits submitted:

sports - 16X, 22X, 23X

Music -~ 24X

MAB - 38X, 36X, 37X,
38X, 39X, 40X, 41X

32X & 33X submitted,
but not as part of
record



ORAL HEARING
TRANSCRIPT

Opposition

ORDER

Motion

ORAL HEARING
TRANSCRIPT

ORAL HEARING
TRANSCRIPT

Resubnmission

9/20/91

9/20/91

9/23/91
9/23/91
9/24/91

9/25/91

9/25/91
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Program
suppliers

PBS

Joint
Sports

Sports

Sports

Music
Claimants

Witness: Allen Cooper

Exhibits submitted:

PB8 - PIV-2X, 3X, 4X, SX,
7x, 8X, 9%, 10X, 12X, 13X,
14X

Devotional - 13X

Purther Response of Public Tele-
vision in Opposition to Motion
for Termination of Proceedings
with respect to the 1989
Syndex Fund.

Schedule for remainder of the
Phase I direct hearings.

Joint Sports Claimants' Motion
to Strike Portions of Program
Suppliers' Direct case.
Namely, all testimony and
exhibits relying upon
Nielsen 1989 NSI survey data.

Witness: Paul Bort:

Exhibits submitted:
Program Suppliers 1X, 2X,
3X, 4X

Also submitted Advisory Opinion
from CRT 85-4-84CD, which was
officially noted by the CRT.

Witnesses: Paul Borts and
Robert Crandall.

Exhibits submitted:

PB8 -~ PTV 31X, 15X, 16X, 17x,
18X, 20X, 21X, 3Isx, 22Ix,
36X, 23X, 19X, 25X, 29X
28X, 37X

Music Claimants submit corrected
direct case.



ORAL HEARING
TRANSCRIPT

ORAL HEARING
TRANSCRIPT

ORDER

Comments

ORAL HEARING
TRANSCRIPT

ORAL HEARING
TRANSCRIPT

Comments

Opposition

9/26/91

9/27/91

9/27/91

9/30/91

10/1/91

10/2/91

10/2/91

10/2/91
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sports Witnesses: Robert Crandall and
Leonard Reid.

Exhibits submitted:
Prog.supp. - SX, 6X, 7%, 8X
PV -« 26X

sports Witnesses: Roger Werner and
Leonard Reid.

Exhibits submitted:

Prog. 8Supp. - 12X, 9X, 10X,
13X, 11X, 14X, 15X

PIV = 39X, 40X, 41X

CRT Submaits the sohedule of the
remainder of the 1989 Cable
Distribution proceeding.

Devo-~ comments of Devotional Claimants

tionals in support of Joint Sports
Claimants' motion to strike
portions of Program Suppliers'
direct case.

sports witness: cCommissioner Francis
Vincent - Baseball

Exhibits subaitted:

Prog. suppl. - 16X, 17X, 18X

PB8 - PTV 42X and Excerpts
from PTV 37X

sports witnesses: Commissioner
David Stern - Basketball,
and Robert Wussler

Exhibits submitted:
Prog. Supp. - 19X, 20X, 21X,
22X, 23X

PBS Comments of PBS on motion by
Joint Sports Claimants to
strike portions of the direct
case of Program Suppliers.
Supports motion.

Program Program Suppliers Opposition

Suppliers to Joint Sports Claimants
motion to strike testimony
regarding Nielsen NSI survey.



ORAL HEARING
TRANSCRIPT

Letter

ORAL HEARING
TRANSCRIPT

Reply

Motion

Comments

Motion
Stipulation

Opposition

Opposition

10/3/91

10/3/91

10/4/91

10/7/91

10/8/91

10/11/91

10/15/91

10/15/91

10/16/91

10/16/91
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sports

Midlen
& Guillot

Sports

Progran
Suppliers
& Music
Claimants

Joint
Sports

PBS

ASCAP,
BMI &
SESAC

ASCAP,
BMI &
SESAC

Program
Suppliers

PBS

witnesses: Sazmuel Book

Ho exhibits submitted

Requests CRT to
confirmation copy by mail
of anything that is faxed
to them.

send

Witness: Dr. Poter K. Lemieux
Bxhibits submitted:
Prog. Bupp. - 24X

PB8 -~ 43X

Submits further reply in support
of their motion to terminate
the 1989 proceedings with
respect to the syndex fund.

Joint Sports Claimants' Motion
to strike cross-examination
testimony and exhibits based
upon the questionnaires
underlying the 1986, 1989 and
1990 JSC constant sum
surveys.

Supplemental Comments of Public
Television Claimants in
Opposition to motion for
Termination of Proceedings
with respect to the 1989
Syndex Fund.

Music Claimants' Motion for
Distribution - 4.5% of total
amount remaining in 3 funds.

Stipulation of Settlement of
Claim of the Music Claimants
to 1989 Cable Royalty Fund.

opposition to Motion to strike
cross-examination testimony
and exhibits and cross-motion
to strike portions of
testimony and exhibits.

Opposition of PBS to motion
by Joint Sports claimants to
strike cross-examination
testimony and exhibits.



ORAL HEARING
TRANSCRIP?

ORAL HEARING
TRANSCRIPT

ORAL HEARING
TRANSCRIPT

ORAL HEARING
TRANSCRIPY

ORAL HEARING
TRANSCRIPT

ORDER

Letter

ORAL HEARING
TRANSCRIPT

Opposition

ORAL HEARING
TRANSCRIPT

10/16/91

10/17/91

10/21/91

10/22/91

10/23/91

10/23/91

10/23/91

10/24/91

10/25/91

10/25/91
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Devo~-
tional

Devo-~-
tional

Devo-
tional

Devo-

tional
&

MAB

PBS

Jsc

witness: Pat Robertson

Witnesses: Glyn Wooldridge ¢
Myrtle Huggins

Wwitnesses: Thomas Larson &

Kimberly Leary

Exhibit submitted:
Prog. supp. - 23X,
David Clark

witnesses: Dr.

Richard Ducey

Exhibits submitted:
Prog. Supp. 26X
Devotional 13X, 14X
Witnesses: Richard Ducey &
Lavrence De Pranco

Exhibits submitted by NAB:
MPAA Exhibit #'s 27X, 28X, 29X,
30X, 31X, and PTV Bxhibit 44X

Schedule for PBS' direct case.
correcting small error that PBS
discovered in its Direct Case

filed on August 16, 1991.

John Elkins &
John Robinson

Wwitnesses:

No Exhibits submitted.

opposition of Joint Sports
Claimants to Program Suppliers'®
Motion to Strike.

Robert Davies &
Philip viener

Witnesses:

Exhibits submitted:
Prog. supp. - 32X
PB8 - 485x & 46X



ORDER

Letter
ORAL HEARING

TRANBCRIPT

Letter

ORAL HEARING
TRANSCRIPT

ORAL HEARING
TRANSCRIPT

ORDER

10/28/91

10/28/91

10/30/91

10/30/91

10/31/91

11/1/91

11/74/92

Joint
Sports

502

CRT Grants PBS an opportunity to
present itas direct case on the
syndex issue as submitted.

Letter from Dennis Lane,
clariftying Mr. Cooper's
statement concerning
music videos (Tr. 580,
Septenmber 19, 1991).

Witnesses: Sharon Rockefeller
& John Rull

Exhibits submitted:

Joint Sports: 24X, 25X

HAB: 42X

Letter from Robert Garrett
requesting Tribunal to order
MPAA to produce confidence
intervals for viewing
estimates in MPAA viewing
study.

Witness: John Fuller

Bxhibits:

PB8 ~ JP-2

Joint Bports - 26X, 27X, 28X,
29X, 30X

Prog. Supp. - 33X, 34X, 35X,
36X, 37X, 38X, 39X, 40X, 41X,
42X, 43X, 44X

witnesses: John PFuller,
Arthur Unger & John Carey

Bxhibita submitted:

8Sports -~ 31X

MAB - 44X, 45X, 46X, 47X, 48X
Devo. - 15X, 16X

Tridbunal orders the Progranm
suppliers to produce the
confidence intervals ABAP but
no later than HNovember 18,
1991.



ORAL HEARING
TRANBCRIPT

ORAL HBARING
TRANSCRIPT

Letter

ORDER

Letter

Letter

Letter

Letter

ORDER

11/4/91

11/5/91

11/5/91

11/6/91

11/8/91

11/8/91

11/8/91

11/8/91

NAB

Joint
Sports

Joint
Sports

PBS

Music

11/19/91% CRT
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Claimants

Witnesses:

Sen. Charles Mathias,
Peggy Charren, Marsha Leopard,
and Thomas Larson

Exhibits submitted:
sports - 32X, 33X, 34X, 35X, 36X
Prog. Supp. =~ 45X

Witnesses: Tom Larson &
Jennifer Lawson

Exhibits submitted:

HAB -~ 49X

Prog. supp. - 46X, 47X

PBS - TL-3, TL-4

sports - Exh. 3

Attaches five pages from NAB's
1989 Exhibit 2, showing
corrections raised by Mr. Lane.

Ruling on motions submitted by
Joint Sports and Program
suppliers regarding access to
Nielsen study and Borts study.

Letter from Robert Garrett
providing for the record
certain information requested
by the Tribunal during the
hearings.

Letter from Robert Garrett
explaining question of error
in Sports Exhibit 36.

Letter from Tom Olson, providing
additional information
requested by the Tribunal.

Letter from ASCAP, BMI & SESAC
in response to letter of
October 24 from Dennis Lane
concerning Allen Cooper's
testimony re music videos.

Accepting additions to the
direct cases, and permitting
testimony rebutting confidence
intervals to be heard in
January.



Rebuttal
Case

Rebuttal
Case

Rebuttal
Case

Rebuttal
Case

Rebuttal
Case

Motion

Letter

Motion

Letter

Letter

Motion

opposition

11/19/91
11719791
11/19/91
11719791
11/19/91

11/19/91

11/21/91

11/21/91

11/22/91

11/25/91

11/25/91

11/25/91
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Devo-
tional

NAB

Joint
Sports

MPAA

Joint
Sports

Joint
Sports

Joint
Sports

Devo-
tional

Program
Suppliers

Program

Suppliers

Program
Suppliers

Phase I Rebuttal Case of the
Devotional claimants. 11 pygs.

Phase I Rebuttal Case of NAB.
S pp-

Phagse I Rebuttal Case of PBS.
Z pp.

Phase I Rebuttal Case of
Joint Sports Claimants. 54 pgs.

Phase I Rebuttal Case of
MPAA. 152 pgs.

Motion of the Joint Sports
Claimants to Admit Exhibits
into Evidence.

Joint Sports Claimants are
willing to waive further
evidentiary hearings if all
parties agree to do likewise.

Joint Sports motion to strike
the 1989 MPAA Study of viewing
hours and all references to
that Study in the record.

Devotional Claimants are willing
to waive further evidentiary
hearings.

Program Suppliers does not agree
with Joint Sports’' letter
proposing to waive rebuttal
hearings, and also requests
the Tribunal to extend the
due date for proposed
findings.

Program Suppliers motion to
strike portions of rebuttal
testimony of Joint Sports,
Devotional and PBS.

Program Suppliers Opposition
to Joint Sports motion to
strike 1989 Nielsen Study
of viewing hours.



opposition

opposition

Letter

Comments

Oopposition

Reply

Motion

Reply

ORDER

ORDER

Letter

11/25/91

11/26/91

11/26/91

11/26/91

11/26/91

11/27/91

11/27/91

11/27/91

11/27/9%91

11/27/91

11/2/91
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Program
Suppliers

PBS

NAB

Devo-
tional

Joint
Sports

Joint
Sports

NAB

Progranm
Suppliers

CRT

CRT

Devo-
tionals

Program® Suppliers Opposition
to Joint Sports motion to
admit into evidence certain
cross-examination exhibits.

PBS' Opposition to motion filed
by Program Suppliers on
Nov. 25, requesting the
Tribunal strike page 2 of the
rebuttal testimony of
Nat Katzman.

NAB supports proposal of Joint
Sports claimants to waive
rebuttal hearings.

Comments of Devotional Claimants
in support of Joint Sports
Claimants' Motion to Strike.

Joint Sports' Opposition to
Program Suppliers' Motion
to Strike.

Joint Sports' Reply to
Opposition to admit
exhibits into evidence.

Motion of NAB to admit
cross~examination exhibits
into evidence.

Program Suppliers' Reply in
Support of Motion to Strike.

Schedule for rebuttal hearings.

Rulings on Motions filed by the
parties prior to the hearing of
the rebuttal cases..

Notifying that their witness,
Craig Sherwood, will be unable
to appear for tomorrow's
hearing. Devoticnals are
withdrawing his rebuttal
testimony.



ORAL HEARING
TRANSCRIPT

ORAL HEARING
TRANSCRIPT

ORAL HEARING
TRANSCRIPY

ORAL HEARING
TRANSCRIPT

ORAL HEARING
TRANSCRIPT

ORAL HEARING
TRANSCRIPT

ORAL HEARING
TRANSCRIPT

ORAL HEARING
TRANSCRIPT

12/3/91

12/4/91

12/5/91

12/9/91

12/10/91

12/711/91

12/12/91

12/13/91
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Joint
8ports

Joint
Sports

Progran
8uppliers

Progran
suppliers

Progran
suppliers

Witness: Dr. Nat Katzman
Bxhibits submitted:

Prog. Supp. - 1RX, 2RX, 3RX, 4RX
PB8 - NE-3, NK-4

Witness:
Prof. Robert A.Peterson

Exhibits submitted:

NAB - Exhibit S2RX

Witnesses: Lea Thompson &

Richard Ducey

Bxhidbits submitted:

Prog. Supp. - SRX, 6RX, 7RX
Witnesses: Dorothy Stein &
william Rubens

BExhibits submitted:
Prog. supp. ~ BRX, 9RX

Witness:
Dr. Peter H. Lemieux

Exhibits submitted:
PTV - 1RX
Prog. Supp. - 10RX, 12RX, 13RX

Witness: Dr. Stanley Besen

Exhibits submitted: None

Witneas: John Woodbury

Bxhibits submitted: None

Dr. Martin Frankel
& Marsha Kessler

Bxhibits submitted:
Prog. Supp. - NF-1R

Witnesses:



ORAL HEARING
TRANSCRIPT

Stipulation

ORAL HEARING

TRANSCRIPT

Motion

Letter

Letter

ORDER

ORDER

Letter

12/16

12/16/91

12/17/91

12/19/91

12/20/91

1/6/92

1/7/92

1/7/92

1/7/92

70-857 O - 93 - 17
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Progranm
Buppliers

Joint
Sports
& PBS

Program
suppliers

Devo-
tionals

Program
Suppliers

NAB

Program
Suppliers

Witness: Alan Rubin

Exhibits submitted:
Joint 8Sports - 38RX

Joint Sports & PBS arrive at a
stipulation with regard to
certain data referred to in
Prof. Peterson's testimony.

witness: Allen Cooper

Exhibits submitted: None

Devotional Claimants request
Tribunal to admit into
evidence Devo. Exhibits
No. 15X and 16X.

Letter from Bennis Lane
enclosing letter from
Mr. Lindstrom which contains
standard errors and relative
errors (confidence intervals)
for the viewing results of
1989 Nielsen Special Study.

Submits declarations for each
witness who appeared on its
behalf in the direct phase
of the 1989 Phase I
distribution proceeding.

Notifying parties that Paul
Lindstrom will testify on
January 14, 1992, completing
the Phase I hearings.

Orders that the unopposed motion
of the Devotional Claimants
to admit Exhibits 15X and 16X
into evidence is grantead.

Letter submitting explanations
of numbers contained in
Mr. Lindstrom's 12/20/91
letter which contained the
standard errors and relative
errors in Nielsen Special
study.



ORAL HEARING
TRANSCRIPT

Letter

Motion

Motion

Letter

Letter

1/14/92

1/15/92

1/17/92

1/22/92

1722792

1/22/92

1/22/92
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Prograa
suppliers

NAB

Joint
Sports

Program
Suppliers

PBS -

Davo-
tionals

Witneas: Paul Lindstroa
(Last witness in direct case)

Exhibits submitted:

Joint Sports - SORX, 3S1RX,
S2RX, S3IRX

Prog.supp. =-Pil-1RX

Encloses a list of corrections
to the.transcripts of the
hearing of its witnesses and
the opening statement
preceding NAB's direct
testimony.

Requests CRT to admit into
evidence the attached
npffidavit of William S.
Rubens®, vhich addresses the
issues raised by the belated
submission of standard error
estimates for the MPAA study.

Program Suppliers' response to
JSC Motion to admit Rubens'
affidavit into evidence.
Requests this response be
included in the record as a
condition for acceptance of
the Rubens Affidavit.

Encloses a set of corrections
to the direct and rebuttal
testimony of Public
Television.

Motion to correct the
transcripts of Devotional's
Phase I hearings.

order (1) acocepting pleadings by
MAB, PBS & Devotionals on
corrections to transoripts,
(2) accepting into ths record
tilings by Joint sports &
Program Suppliers
William Rubens' affidavit,
and (3) oclosing the record
of Phase I of the 1989 Cable
Royalty Distribution
Proceeding



Letter

ORDER

Letter

Proposed
Findings

Proposed
FPindings

Proposed
Findings

Proposed
Findings

Proposed
Findings

ORDER

Verified
Testimony

1/23/92

1/23/92

1/24/92

1/24/92

1/24/92

1/24/92

1/24/92

1/24/92

1/30/92

1/30/92
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NAB

Devo-
tionals

Program
Suppliers

Joint

. Sports

PBS
NAB

Devo~
tionals

-CR?

Joint
Sports

NAB's response to MPAA's
“"Response To Motion To Admit
Rubens Affidavit Into
Evidence.®” Does not object
to evidence being admitted,
but asserts MPAA makes certain
erroneous statements.

CRT reopens record to admit
NAB's comments of 1/23/92, and
again closes the record.

Notifies all parties of change
of address and phone number
of Gammon & Grange, counsel
for In Touch Ministries,
Coral Ridge Ministries Media
Outreach Division, and oOral
Roberts Evangelistic Assoc.

Submits Proposed Findings of
Fact and Conclusions of Law.
(Phase I). 140 Pages

Submits Proposed Findings of .
Fact and Conclusions of Law.
(Phase I). 123 Pages

Subnmits Proposed Findings of

Fact and Conclusions of Law.

(Phase I). 93 Pages

Submits Proposed Findings of
Fact and Conclusions of Law.
(Phase I). 65 Pages

Submits Proposed Findings of
Fact and Conclusions of Law.
(Phase I). 53 Pages

CRT on its own motion, strikes
footnote 2 on page 2 of the
Proposed Findings of Pact
and Conclusions of Law of
the Public Television
Claimants.

Encloses verified copies of the
testimony submitted in the
Direct Case of the Joint
Sports Claimants.



Re,
Fibdings

Re|

Reply
F

Re,
Pibdings

Reply

Findings

Settlement

Latter

Joint
Statement

Statement

2/3/92
2/3/92
2/3/92

2/3/92

‘2/3/92

2/4/92

2/11/92

2/24/92

2/28/92

3/8/92
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Program Submits Reply Findings of

Suppliers

Joint

Pact and Conclusions of Law.
(ann I). 61 Pages

Submits Reply Findings of

Sports Fact and Conclusions of Law.
’ (ann I). 57 Pages
PBS Submits Reply Findings of
Fact and Conclusions of Law.
(l’luu I). 25 Pages
NAB . Submits Reply Findings of

Fact and Conclusions of Law.
(Phase I). 31 Pages

Devo- Submits Reply Findings of

Fact and Conclusions of Law.
(Huu I). 30 Pages

MAB has reached agresments in

principle with other claimants
in Program Suppliers and
Devotional categories, which
would resolve all tmi.ning
Phase II disputes.

e sunshine Act Meseting set for

suppliers

February 18, 1992 for the
M3juvdication of the 1989
Cable Distribution Proceeding.

Lettar from Dennis Lane stating

that Program Suppliers have

resolved all Phase II
differences vith Multimedia

and Home Shopping Network, as
well as vith NAB. No Phase II
hearing vill be necessary.

NAB Joint Statement Regarding

NPAA
Mltinedia

Devo-
tionals

Distribution of Program
Supplier Royalties on behalf
of all parties asserting
Phase II claims to 1989
Program Supplier royalty
awvard.

Statement for the Record of

Devotional Claimants
Regarding Resolution of
Fhase II Controversy.



FINAL
DETERMINATION

FED. REG.

NOTICE

Motion -

Comments

Comments

Comments

Reply
Comments

Comments

Comments

Letter

4/20/92

4/27/92

5/1/92

5/5/92

5/8/92

5/8/92

5/12/92

5/12/92

5/12/92

5/12/92
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CRT

CRT

Devo-
tionals

PBS

Joint
Sports

Program
Suppliers

Devo-
tionals

PBS

Joint
Sports

NAB

Pinal Determination of 1989
Cable Royalty Distribution
Proceeding. 82 Pages

Publication of FPinal
Determination of 1989 Cable
Royalty pistribution
Proceeding.

Devotional's Motion to
Distribute the remaining 30%
of the 1989 cable fund.

PBS supports motion by
Devotionals for complete
distribution of 1989 cable
fund.

Joint Sports supports motion
by Devotionals for complete
distribution of 1989 cable
fund.

Program Suppliers supports
motion by Devotionals for
complete distribution of
1989 cable fund.

Reply of Devotional Claimants

to Program Suppliers'
Response.
PBS! further comments in

agreement with Program
Suppliers with condition of
returning any overpayment to
proper party.

Joint Sports' further comments
on reimbursement of any
overpayment.

Letter from NAB agreeing to
reimburse any overpayment.
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ORDER $/13/9%2 CR? CRT orders the distridution of
the remaining 30% with the
condition in the event of
appeal and the percentages
change, overpaymsnt plus
interest will be reimbursed,
and denying Devotional's
motion to reimburse by means
of a reduction from funds from
.another year.

Letter 5/19/92 Multi- Letter from Arnold Lutzker
media agreeing to full distribution
wvith agreement to reimburse
any overpayment.
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1991 SATELLITE CARRIER ROYALTY RATE ADJUSTHENT

DOCKET STATEMENT
91-3-8CRA

This proceeding began in May 1991 and continued through June 1992.
SUMMARY OF ACTIVITY

category Muaber of Pages
Post-Hearing Brief 60
Direct Cases (Review only) 784
oral Hearing Transcripts (Review only) 623
Panel's Final Report 36
Petitions and Reply Petitions to

Overturn Panel’s Report 203
CRT Final Determination 10

Actual number of pages of briefs for each category is indicated throughout
docket, shown in italics.

This docket does not include the Arbitration Panel's activity or oral
hearing.

EILIRG DAIE BARTX SURJECT

Motion 05/09/91 - Copyright Owners Request the Tribunal to
publish a notice of intent
to participata

FR MNOTICE 05/20/91 [+ } 4 Botice of Intent to
Participate
Letter 06/03/91 Cole, Raywid & Acknowledges this lawv firm as
Braverman agents for Superstar
connection
Notice 06/05/91 Sidley & Austin Notice of intent to

participate in proceeding.
Acknovledges this lav firm as
agents for Netlink USA.

Notice 06/06/91 PRIMESTAR Partners Notice of intent to
participate
Notice 06/10/91 Eastern Microwvave Notice of intent to

participate. Designates SBCA
as coamon agant.



Notice

Notice
Notice
Notice

Letter

TR Notice

Letter

sunshine
Act/Notice

Coxents

Notice

Letter

06/12/91

6/17/91
6/17/91
6/18/91

6/20/91

7/01/91

7/2/91

10/02/91

11/15/91

11/18/91

11/18/91
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National Rural Notice of intent to
Telecommunications participate
Cooperative (NRTC)

Copyright Owners Notice of intent to

participate
ABC, NBC, CES Notice of intent to
. participate
PrimeTine 24 Notice of intent to.
. participate
SBCA Informing the CRT that the

SBCA will act as an agents for
several satellite carriers

CRY Notice of initation of
voluntary negotiation
proceedings and 1listing of
parties that filed an imntent
to participats in such
proceedings. ’

White & Case Informing the CRT that SESAC
vas omitted from the list of
Copyright Owners on the FR
Notice of July 1 and
requesting that the CRT amend
the service list to include
' Bernard Korman. :

‘cxe Calling for a pre-

arbitration confersnce to
discuss dsvelopment of a list
of qualified arbitrators &
their paymeat.

Copyright Owners ' :Comments regarding
qualifications of Arbitrators
and Costs of Arbitration.

Satellite Carriers Notice recommending
arbitration procedures begin

Distributors Informing CRT that Satellite
. carriers and copyright owners
are not negotiating with the

Satellite Distributors.



Reply

FR Notice

Letter

FR Notice
Piling

Letter

Letter

Letter

Order

Letter

Letter

11/19/91

11/20/91

12/18/91

12/31/91

01/10/92

01/10/92

01/13/92

01/14/92

01/16/92

01/16/92

01/17/92

515

Satellite Carriers

CRT

American Arbitra-
tion Association
(AAR)

CRT

Copyright Owners,

Satellite cCarriers
and Distributors

CRY

David Horowitz

CRT

CRT

Satellite Carriers

Copyright Owners

Reply to Copyright Owners'
comments regarding
qualifications and payments
of arbitrators

Motice that the CRT has
zeceived comzents from the
Copyright Owners, sSatellite
Carriers and Distributors.
Also concerning the payment
of pre-abritationa cost.

List of available arbitrators
and their qualifications

List of available arbitrators

Selection of Arbitrators

Notice to the selected
arbitrators that they mnust
choose a chairman of the
arbitration panel by January
21, 1991

Mr. Horowitz' financial
statement
Porwarding Mr. Horowits'

financial statement to all
interested parties

Notioce that the parties may
communicate by letter with the
CRT their ohoice for
chairperson of the Arbitration
Panel

Notifying CRT of their choice
for chairperson of the
Arbitration Panel

Notifying CRT of their choice
for chairperson of the
Arbitration Panel



order

Latter

Letter

Report

order

Letter

Potition

Letter

aral Hearing 03/20/92
franscripts

riling

01/17/92
01/22/92

01/31/92

03/02/93

03/04/92

03/10/92

03/18/92

03/36/93

03/23/92
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satellite
Distributors

Arbitration Panel

virginia Carson

Copyright Owners,
Satellite Carriers

Virginia Carson

Steven J. Borvits

Copyright Owners

Notice that the chairperson of
the Arbitration Panel has been
choosen and that a pre-hezring
conference will be held

Letter to Chairwoman of the

‘arbitration pansl allowing the

panel to use the CRT hearing
rooa

Letter to Virginia Carson
notifying the Arbitration
Panel that KRTC is withdrawing
from participation in this
proceeding

Final report of the
Arbitration panel 36 Pages

Notice that all wmotions
pcrutnuq to the Arbitration

must be filed
vith the CRT by 3/18/92 and
reply petitions filed by
3/27/92

Original signature page of the
final report of the
Arbitration panel

Potitions for the CRT to

overturn or the
Arbitration Panel's decision
203 Pages

CC of a letter to Dennis Lane
and Paul Glist requesting that

, and Post-
Bearing Brief. (ORIGINAL
QNLY) . 623 Pages



Direct
Case

Letter

Reply

Response

Response

FR Notice

order

Fax

FR Notice

Letter

03/23/92

03/24/92

03/27/92

04/01/92

04/13/92

04/14/92

04/14/92

04/22/92

05/01/9%2

08/08/92
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Copyright Owners

Steven J. Horvits

Copyright Owners,

Satellite Carriers

Satellite Carriers

Copyright Owners

Arbitration Panel

Received at CRT - Copyright
owners submitting their
Direct Case and Informsaticnal
riling (ORIGINAL ONLY)

Letter identifying the sarvice
list which Mr. Horvitz used to
forward copies of the
Arbitration Panel Report

Reply petitions to the 3/18
filing to overturn or modify
the Arbitration Panel's
Decision

Purther response to the
petition of the Copyright
Owners

Purther response to the
further response of the
Satellite Carrier

Sunshine Act MNotice of a
closed meseting

Order giving notice that the
Sunshine Act meseting will
take place less than seven
days prior to the publication
of the Notice in the PFederal
Register

Latter clarifying carriage of
broadcast signals in their
Pinal Report

Final Determination accepting
the Arbitration Panel’s Final

Report 10 Pages

Notifying the participants
that the PFederal Register
made a mistake in the
printing of the Pinal
Determination



7R Notice 03/18/92

Letter

06/03/92

June 3, 1992
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Pederal Register

Correction of mistake ia the

1991 gatellite Carrier 2ate

Adjustmsent Pinal
tica

motifying the participants of
the Fedezal Register
correction motice. Copy of
sotice seat also.
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1992 NONCOMMERCIAL BROADCASTING RATE ADJUSTMENT PROCEEDING

CRT DOCKET No.

92-2-PBRA

This proceeding began May 1992 and continued through December 1992.

Category

Direct cases

Proposed Findings
Final Determination

SUMMARY OF ACTIVITY

Number of Pages
879
71
22

Actual number of pages of briefs for each category is indicated
throughout docket, shown in italics.

PILING

Letter

Letter

Letter

Letter

Letter

Letter

DATE

5/1/92

6/10/92

6/10/92

6/15/92

6/18/92

6/18/92

PARTY
CRT

PBS

PBS

PBS & NPR

ASCAP

ASCAP

SURJ ) 4:] O

Letter from Chairman Daub to
the parties who participated in
the 1978, 1982 and/or the 1987
Honcommercial Broadcasting Rate
Adjustment Proceeding, asking
for any progress on settlement
by June 19, 1992.

PBS and Harry Fox Agency, Inc.
(HFA) have begun preliminary
discussions with the hope of
negotiating a mutually
satisfactory agreement.

PBS and ASCAP have begun
preliminary discussions with
the hope of negotiating a
mutually satisfactory
agreement.

Public Broadcasting Service and
NPR have begun preliminary
discussions with BMI with the
hope of negotiating a mutually
satisfactory agreement.

ASCAP & ACE have made contacts
with the hope of negotiating a
mutually satisfactory
agreement.

ASCAP, NFCB and NRB have made
contacts with the hope of
negotiating a mutually
satisfactory agreement.



Letter

Letter

Letter

Latter

Notice

Notice

Notice

Notice

Notice

6/19/92

6/24/92

6/23/92

.ci:o/qz

8/6/92

8/7/92

s/13/92

8/13/92
8/14/92
8/14/92

8/14/92

520

SESAC

Harry Pox
Agency &
Natl. Music
Pub. Assn.

SESAC

PBS &

BN has made preliminary
contacts with organizations
representing the noncommercial
broadcasters not affiliated
with PBS and NPR for the
purpose of conducting
sattlement negotiations.

¥otice of commencemeant of
public broadcasting rate
proceedings on June 30, 1992,

SESAC, the NFCB and the NRB
have discussed the 1992
proceedings and are hopeful
that a negotiated agreement can
be reached.

Botice of commencement of
public broadcasting rate
proceedings on June 30, 1992.

Regquests postponement of the
Sept. 21, 1992 date for filing
of written direct cases until
October 19, 1992.

Notice of Intent to Participate
in the 1992 PBS Rate Adjustment
Proceeding.

Notice extending the date for
submission of direct ocases
until October 19, 1992, as
requested by NPR & PBS.

Notice of intention to appear
and participate in 1992 PBS
rate adjustment proceedings.

Notice of appearance in the

1992 PBS rate adjustment
proceedings.
Notice of appearance in the
1992 PBS rate adjustment
proceedings.

Notice of appearance and intent
to participate in the 1992 PBS
rate adjustment proceedings.



Notice

Notice

Notice

PED.REG.

Notice

Direct
Case

Direct
Case

Direct
Case

8/14/92

8/14/92

8/12/92

8/18/92

8/21/92

9/18/92

10/19/92

10/19/92

10/19/92
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NRBNRMLC

NFCB

Graphic
Artists Guilad
& Amer. Soc.
of Mag.Photo.

CRT .

Harry Fox

Agency

CRT

BMI

BMY

Harry Fox
ncy &

Natl. Music

Pub. Assn.

Notice of intention to appear
and participate in the 1992 PBS
rate adjustment proceedings.

Notice of appearance in the
1992 PBS rate adjustment
proceedings.

wWants to submit written testi-
mony in lieu of appearance at
proceeding, and if this is not
acceptable, consider this a
notice of appearance.

Pederal Register Notice
extending the deadline for
submission of direct cases from
September 21, 1992 to October
19, 1992.

Notice of intention to
participate in the 1992 PBS rate
adjustment proceedings.

orders any objections to Tad
Cravford's request to dispose
of the rate issue based solely
on the Dbasis of written
testimony, by October 22.

BMI's voluntary agreement with
PBS and NPR. 48 Pgs.

BMI's joint proposal with
National Religious
Broadcasters and National
FPederation of Community
Broadcasting. 10 Pgs.

HFA's voluntary agreemsent with
PBS and NPR. 9 Pgs.



Direct
Case

Direct
Case

Direct
Case

Direct
Case

Direct
Case

Correction

Correction 10/23/92

ORDER

Proposed
Findings

Proposed
Findings

Letter

10/19/92

10/19/92
10/19/92
10/19/92

10/19/92

10/19/92

©"10/30/92

11/9/92

11/9/92

11/9/92

522

Coalition of
visual Artists

ASCAP & ACE

NFCB & NRB

SESAC, NRB,
& NFCB

PBS & NPR

" ‘PBS

Paper disposition of 3 1ssues:

1) to abolish compulsory
license;

2) to railse fees and
to increase rates to
reflect COLA.

3) to request the right to
submit post-hearing
statexent 12 Pgs.

Joint Proposal for compulsory
license fees. 9 Rys.

Joint Proposal for compulsory
license fees. 9 Rys.

Joint Proposal for compulsory
license fees. 6 Rgs.

Propose one flat rate’ 15% over
average of prior rates..
776 Pgs.

Submits exhibits which were
inadvertently omitted from
the direct case.

Submits exhibits which were
inadvertently omitted from
the direct case.

gsummarising = direct cases
received on October 22, and
setting date of November 9 for
£41ing of Proposed FPindings and
Conclusions. :

Submits Proposed Rates and
Supporting Proposed Findings of
FPact and Conclusions of Law of
PBS and NPR. 60 Pgs.

Submits Proposed Findings of
Pact and Conclusions of Law.
6 Pgs.

Submits letter 1in 1lieu of
submission of Proposed Findings
of Fact and Conclusions of Law,
advising that ASCAP has reached
agreemont with PBS & NPR.

2 Pgs.



Letter 11/16/92

NOTICE 11/19/92

NOTICE 11/24/92

FED. REG. 11/25/92

FED. REG. 11/27/92

Comments 12/4/92

Comments 12/4/92

CORRECTION 12/10/92

ASCAP

ASCAP

BMI

FED REG
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Submits letter in 1lieu of
submission of Reply Findings of
Pact and cConclusions of Law,
clarifying that the ASCAP~-
Public Broadcasting agreement
specifies a license fee for a
S5~year term, and does not
contain annual license fees.

3 Pgs.

Notice of Proposed Rulemaking.
Requests comments on proposed
regulations wvhich set forth the
terms and rates for use by
public broadcasting entities
for the five-year period of
1993-1997. Comments are due
Dec. 4, 1992.

sunshine Act Meeting to be held
on December 16 at 10:30 for
formal rule making - adjustment
of the public Dbroadcasting
rates and terms.

Notice of Proposed Rulemaking
in Adjustment of the 1992
Public Broadcasting Royalty
Rates and Terms.

sunshine Act Meeting to be held
on December 16 at 10:30 a.m.
for formal rule making -
adjustment of the public
broadcasting rates and terms.

ASCAP submits comments on the
Notice of Proposed Rulemaking.
(FPed. Reg. 11/25/92).

BMI submits comments in support
of the Notice of Proposed
Rulemkaing. (Fed. Reg.
11/25/92).

Published corrections of typos
made by the Federal Register in
the Notice of Proposed
Rulemaking.
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. 12/16/92 CRT Sent to Fed. Reg. Notice of
Final Determination in the 1992
Adjustment of the Public
Broadcasting Royalty Rates and
Terms. 22 Pages

12/22/92 CRT Published Final Determination
in the 1992 Adjustment of the
Public Broadcasting Royalty
Rates and Terms.

2/4/93 T¥ED REG Corrections made to the final

rule published on December 22,
1993.
2/17/93 PRD REG Published corrections of typos

made by the Federal Register in
the final rule.
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AeNDX 4—~IETTER FroM BRUCE D. GooDMAN, COMMISSIONER,
CopyriGET RovaLTy TRIBUNAL, TO HON. WmLiaM J. HUGHES,
CHAIRMAN, MarcH 29, 1993

The Honorable William J. Hughes
Chairman
Subcommittee on Intellectnal

P & Judicial Administrazs
207 Cannon House Office Building
Washingtoa, D.C. 20515

Dear Congressman Hughes:

On March 3, 1993, I testified before the Subcommittee on Inteflectual Property & Judicial
Administration regarding H.R. 897, the “Copyright Reform Act of 1993". During that hearing,
Cindy Daub, Chairman of the Copyright Royalty Tribunal, made certain sllegations of
impropriety against Commissioner Damich and me. Because those allegations were unrelated to
the bearing, I chose not to respond to them, but to address only those issnes relevant to H.R.
897.

In my opinion, the allegations were raised solely to sidetrack the hearings and to
intimidate Commissioner Damich and me from: (i) reinstating a legislative rule which would end
Ms. Daub’s term as Chairman; and (ii) supporting H.R. 897, which would abolish the CRT and
prematurely terminate Ms. Daub’s employment.

The allegations are frivolous and completely tacking in merit. Therefore, I would like
this letter specifically denying and rebutting those allegations to be included in the record. The
following will set forth the facts regarding the claims made against me by Ms. Daub:

1.  FYINETWORK, INC. Ms. Deub alleged that | am conducting FYT's "business
for profit within the CRT"s offices®.

The simple and straightforward answer is that [ am not conducting FY1’s business
because there is no FY1 business to conduct. In 1991, I developed an idea for a cable network
and tried to get it started. FY1 never got off the ground - it never had any employees and never
had any revenues. When [ joined the CRT, my partner at FY1 started trying to find a company
which might be interested in the idea of FY1. He continues to do so aithough, since I joined the
CRT, 1 have never been present at any of the meetings be attends or involved in any of the
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telephone calls. On infrequent uccasion, however, 1 have received calls from friends with whom
1 spoke about FYI prior to joining the CRT and who suggest that they may have friends
interested in funding FYL. It is my specific understanding that such efforts do not constitute
inappropriate activity.

Ms. Daub never mentioned FY!1 to me. If she had asked me, 1 would have
explained that it was not a going concern and [ was not conducting business.

2, OFFICE. Ms. Daub alleges that there is a conflict because my office, prior to
joining the CRT - and. in fact. well hefore | considered an appointment to the CRT - was located
in the same area as a law firm which now practices before the CRT. 1 do not understand why
a conflict results from that coincidence. To the extent that | have or had a personal relationship
with any of the members of that firm, that friendship will not influence any decision I render at
the CRT.

Ms. Daub never mentioned this purported conflict to me. If she had brought it to
my attention. | would have assured her that [ would not permit any friendship 10 have any
influence on my decisionmaking at the CRT.

3. ORDERING PERSONAL ITEMS. Ms. Daub alleges that Commissioner Damich
and 1 improperly ordered personal items such as computers, modems, speakerphones, and
dictaphone equipment.

Again. 1 fail to see the improper nature of ordering equipment
which is designed 10 perform CRT work. We ordered the computers because we stated that we
intended 10 use them to write our opinions (which we have done); Commissioner Damich ordered
the modem in order 10 do computerized legal research because our library is inadequate; we
ordered the speakerphones because it would facilitate "telephone meetings® with distant parties;
and we ordered dictaphone equipment in order to give instructions or dictation to our assistants,
especially when we were working hours when they were absent.

Ms. Daub approved and ordered the computers and the modem and never mentioned the
other equipment until she brought her allegations in the hearing.

4, MISUSE OF GOVERNMENT FUNDS. Ms. Daub alleges that we used
government tunds for our swearing-in ceremony. Although | had been advised previously that
the CRT traditionally paid for a ceremony to introduce the new commissioners, we paid for the
refreshments and even bought our own stationery to invite interested parties to a ceremony at the
CRT. : :

Ms. Daub never mentioned this purported conflict to me, but, in fact, helped us
~ plan the event at the CRT.
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5. SIGNING FINANCIAL DISCLOSURE FORMS. Ms. Daub sllcges that we
illegally signed esch others finamcial disclosure forms. In fact, we signed each others forms
because: (i) the general counsel had resigaed; (ii) there were 0o other lswyers at the CRT; and
(iii) the CRT did not have am ethics officer. Moreover, we specifically informed the OGE in
writing of our action in approving the forms and specifically discussed it with the OGE ethics
officer.

Ms. Daub never mentioned this purported conflict to me. If she had brought it to
my attention, | would have given her a copy of my letter to the OGE which stated my ressons
for signing Commissioner Demich's form.

Accordingly and based on the acts sot forth sbove, there is 00 merit to the allegations
raised by Ms. Dewb in the March 3, 1993 hearing before the Subcommittee e H.R. 897.

e
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APPENDIX 5.—LETTER FroM EpwarD J.  DAMICH, COMMISSIONER,
. CopyRIGHT ROYALTY TRIBUNAL .(WITH ATTACHMENTS), TO HoN.
WILLIAM J. HUGHES, CHAIRMAN, MarcH 30, 1993

‘The Honorable Congressman Hughes
341 CHOB
wWashington, DC 20515-3002

Dear Congressﬁah Hughes : . -

As you Know, on March 3, 1993, at a hearing of the
Subcommittee on Intellectual Property on the Copyright Reform Act
of 1993 (H.R. 897), Ms. Cindy Daub, Chairman of the Copyright
Rovalty Tribunal, made specific allegations of misconduct against
me. I was completely surprised by these allegations, and I did not
think it appropriate to respond at the time, since I had been
invited to testify on the bill. None of the Congressmen present at
the hearing Qquestioned me about these allegations. I categorically
deny Commissioner Daub's accusations, and I request that this
letter and attachments with the following refutation of her
accusations be included in the record.

I. Purchase of Computer Equipment

Commissioner Daub has asserted that I, in conjunction with
Commissioner Bruce D. Goodman, "demanded” that she "sign off on the
purchase of expensive personal items which the agency did not
need." She then identified these items as "personal computers and
printers with additional parts, such asg modems, that were
compatible with home systems, for their private offices, requests
for speaker phones and dictaphone equipment.”

In fact, I requested that the Tribunal provide standard
computer equipment for use in my Tribunal office for Tribunal
business. When I arrived at the Tribunal, there were no computers
provided in the otfices of the Commissioners. I have been using a
personal computer in my profession for approximately eight years.
In my former place of occupation, George Mason University School of
Law, each professor is automatically provided with a personal
computer. It is the norm in Washington, D.C. for lawyers to work
on personal computers, and I suspect that it is the same for
lawyers in the federal government as well. I have used my personal
computer in my office at the Tribunal to write opinions, official
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letters, and other documents such as this one. The personal
computer that I use in my office at the Tribunal cannot be
reasonably construed to be a “personal item™ nor can it be
reasonably construed to be an item "the agency did not need."”

The equipment consists of a central operating unit, a monitor,
a keyboard, a printer (not laser), a modem, and ports for both
large and small digkettes. None of this equipment can be
reasonably construed to be extravagant. Commissioner Daub betrays
her ignorance of computers by stating that modems are additional
parts ot printers. Despite her ignorance, she did not shrink from
making the judgment that these components vere not needed and were
somehow “persgonal.”

The modem on my office computer permits access to the
Lexis/Nexis legal electronic data base. 8ince the Tribunal lacks
a law library, this feature has proved invaluable for research. I
have done research on Tribunal issues not only for myself, but also
for Linda Bocchi, our General Counsel. I have made it available to
our legal interns for Tribunal businegs as well. No one could
reasonably construe access to a legal data base in the absence of
other access to legal wmaterials as unnecessary. Indeed,
Commissioner Daub has approved agency budget requests for $10,000
for FY1994 to provide access to legal electronic data bases for the
General Counsel. This will, of course, necessitate the purchase of
a modem for the GC.

Ot course, since my office computer is an IBM, it is
compatible with the IBM computer that I have at home. I have
worked on Tribunal business at home on the weekends and at night.
The fact that my otffice computer has an extra port for large,
floppy diskettes allows me to continue to work on documents at
home. No one could reasonably construe ports for both size
diskettes as an extravagance.

I believe that it is self-evident that one who is functioning
on the Executive Level pay scale would tind speakerphones and
dictaphone equipment to be ordinary and necessary business
expenses. I used the dictaphone extensively for short
correspondence. We have never received speakerphones because
Commissioner Daub illegally countermanded their purchase.

Of course, as chairman, Commissioner Daub signed off on the
purchase of the equipment. Commissioner Daud suggests that she was
compelled to purchase computers against her will, yet, as I have
just stated, she countermanded the purchase of speakerphones. I am
still waiting for file cabinets that I requested in September. As
you know, Coamissioner Daudb is fully capable of defying the
majority ot the Tribunal vhen it comes to duly-enacted rule
changes. Clearly, she wvas capable of protecting the Tribunal
against the needless expense of computers it she felt as strongly
then as she does now about unnecessary expenses. Although she
disagreed with our judgment about the computers. she did not at the
time manifest any shock or horror about purchasing them. In fact,
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she demanded that funds be set aside for computer equipment for
herself, it we were going to receive them.

Commissioner Daub states that "the agency had no money to
purchase” computer equipment. This is simply not true. As is clear
from the attached memo of Barbara Gray, the Staff Administrator,
dated September 3, 1992, the Tribunal anticipated a budget surplus
of between $16,000 and $27,000. From this surplus, the purchase of
office equipment was anticipated, as stated on page two of the
memo . In fact, we Commissioners met and decided to divide the
surplus money between employee bonuses and office equipment. All
of the employees received substantial bonuses and necessary office
equipment was purchased. The hiring date of the General Counsel
was delayed one week to make it consonant with the beginning of the
new tiscal year {October 1, 1992), and the subsequent savings were
added to the surplus in general, not to any individual item. This,
too, was anticipated, as is clear from page two of the memo. Note
that neither Commissioner Goodman nor I had joined the Tribunal
when this memo was written.

It is not . true that Commissioner Goodman and I forced
Commissioner Daub to "make cuts from the agency employee's
compensation" to purchase office equipment. The Commissioners
decided on employee bonuses, not ordinary compensation. It was
never suggested by any Commissioner, including Commissioner Daub,
that all available surplus funds be used for employee bonuses. The
amount ot employee bonuses was arrived at by approximating the step
increases that the employees had not received due to budget cuts,
a method that Commissioner Daub also agreed to. That portion of
the FY1992 surplus remaining atter the payment of employee bonuses
and the purchase of office equipment was returned to the U.S.
Treasury. :

II. Swearing-In Ceremony

Commissioner Daub labels the Swearing-In Ceremony "personal,"”
and repeats her knowingly false statement that there was a
"shortage of funds."” There was, of course, a surplus, as just
indicated. The Swearing-In Ceremony took place in the Tribunal
offices; it was a joint ceremony; the overwhelming number of guests
were representatives of the parties who appear before the Tribunal
or were persons interested in its activities; and the ceremony was
attended by Commissioner Daub and by the Tribunal's General
Counsel, Linda Bocchi, both of whom were introduced to the
assembled guests. Indeed,.Commissioner Daub helped in planning the
event. In essence, it was both an inauguration and a reception to
allow interested persons to meet the new Commissioners.

In fact, no agenc& funds were used to purchase the
refreshments. In fact, the stationery used for.invitations was
purchased by Commissioner Goodman and me.

The Swearing-In ceremony was an officfal, Tribunal event, not
a personal event. There is nothing in the House Ethics Manual
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about such rteceptions, and I had been advised that it was
appropriate to use ageacy funds for a reception to introduce the
new Commissioners to interested persons. (At the time of the
planning of the event, there was no General Counsel at the
Tribunal.) No objection was raised by Linda Bocchi, the new
General Counsel, when she came on board.

8ince arriving at the Tribunal, I have scrupulously separated
postage for personal mail from postage for official Tribunal
business. :

III. FPinancial Disclosure Forms

It is true that I signed Commissioner Goodman's financial
disclosure form and that I forwarded it to the Office of Government
Ethics (OGE), but this was not improper under the circumstances.
At the time, there was no General Counsel of the Tribunal, and thus
no Bthics Officer. The only alternative was a review by one of the
Commissioners. Commissioner Daub is not a lawyer, let alone an
expert on government ethics. I was not friends with Commissioner
Goodman before we joined the Tribumnal. Nothing in Commissioner
Goodman's tinancial disclosure form had changed since it had been
reviewed by the Tribunal‘s former General Counsel, earlier in the
vear. Therefore, it made sense to me that I was the logical choice
at the Tribunal to review his form.

I revealed that I had signed Commissioner Goodman's tinancial
disclosure form in the transmittal letter to the OGE. (8See
attachment.) The OGE subsequently reviewad and approved his form.
Thus, I was the most qualified person at the agency to review
Commissioner Goodman's financial disclosure form, and I was an
independent reviewer. Furthermore, it was reviewed by the OGE, an
indisputably independent and competent reviewer.

V. conclusion

From the above, it is clear that Commissioner Daub has
misrepresented and distorted the facts to create the impression of
wrongdoing, and, in the case of the shortage of funds claim, her
statement is simply false.

Before the date of the hearing, Commissioner Daub never
accused me of misconduct nor, to my knowledge, did she ever make
these allegations to our Ethics Officer.

I cannot help but suspect that Commissioner Daub made these
allegations to discourage me from advocating the abolition of the
Tribunal, which would deprive her of three more vyears of light work
at a salary in excess of $100,000 per year. Furthermore,
misconduct on the part of the majority of the Tribunal would tend
to excuse her repeated, illegal defiance of majority rule in the
case of duly-enacted rule changes as another instance of defending
the integrity of the Tribunal. Therefore, I was relieved that, in
response to your questioning, she admitted that she had also defied
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‘majority rule before Commissioner Goodman and I joined the
Tribunal.

In all of my years in professional life, I have never been
accused of impropriety. Commissioner Daub's allegations caused me
great. pain and embarrassment, and I am grateful to you for giving
me the opportunity to refute them.

S8incerely,

Edward J. Damich
Commissioner



Mr. Stepben D. Pous
Director

U.S. Office of Government Ethics
1201 New Yoik Avenue, N.W.
Syite 500
Washingron, D.C. 20005

Re:  Agency Official’s Review of Commissioner Goodman’s Public Financial

Jisciosare Report

Dear Mr. Poas

Ordinariy, the geoerai comsel is the designated ageacy ethics officiai/reviewing official
for the Copyrgit Royalty Tribunal. However, 23 the position of general counsel is currentdy
vacant aod I an the seior (2d only) steney in the agency other than Commissioner Goodman,
who is filing cxis Report, I have reviewed his financial form SF 278. :

Having compieted my review of Commissioner Broce Goodman'’s financial form 278, 1
certify dhat, in oty judgment, none of the financial mrerests of Commissioner Goodman present
any condlict of interest with his appointment to the Copyright Royaity Tribunal.

Vdvﬂl?ym-Q .

Edward J. -



MEMORANDUM

0 cindy, Mario, JC
FROK : Barbara

- DATE : September 3, 1992
SUBJ : Budget Mattars

Commissioners, I need to be away from the office the week of
September 28th. I believe the only matters pending now is the 90
cable distribution, budget adjustment decisions, and hiring of
general counsel. The due date for the 90 cable funds is Septamber
17. Budget adjustments need to bes made asap. Contracts . and
Logistics has warned agencies about processing requisitions: and
making obligations for year-of-end spanding; especially waiting a
veek or less to meet the September 30 deadlina. Thers are
possibilities that any obligations made too closa to deadline will
not ba processad. Also possibla data for gc entaring on duty.
Should the gc enter on duty 9/28, I will come in that morning to
procass papers and/or any process any other budget mattars.

FY 1992 Budget:
As of today the year-end balance is $33,687 plus (rounded off).

Projected budgat adjustments ($17,760):

Make money transfer to cover current .
obligations (phone, maintenance atc) 5,060.00

Projected salary axpensas (leave payment): 10,700.00
JC, Mika, Jill

General Counsel- EOD and of Sept 2,000.00 -

Should projected budget adjustments occur, the Tribunal has a year-
end balance of approximataely $16,000; should projected salary
expenses not occur; year-end balance of approximataly $27,000.

Therefore, decisions need to be made on the following:
Trangfer aonies to cover current obligations.

Staff cash bonuses and amount. Will need to transfer moniaes
to cover honuses. If cash bonuses are given, need to process
asap. Also, I have within-qrade forms for Mike and Deidre.
I need to let the Library know if the within-grades should be
processed.
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APPENDIX 6.—LETTER FrOM RALPH OMAN, REGISTER OF COPYRIGHTS,
CopyrIGHT OFFICE, T0 Hon. WmiiaM J. HUGHES, CHAIRMAN,
MarcH 29, 1993 '

Dear Chairman Hughes:

1 would like to comment for the hearing record on H.R. 897 about the
testimony of the Adobe Corporation that they spent $400,000 to obtain registration
of their copyright claims in digitized representations of typefaces.

The $400,000 of course does not represent costs assessed by the
Copyright Office in registration proceedings. Adobe ultimately registered several
hundred works at the usual fee of $20 per registration, which probably accounts for
no more that $10,000 of their expenditure. The remainder they paid to their lawyers
who petitioned the Copyright Office to overturn an unfavorable ruling in a difficult,
razor's-edge case. Adobe chose to spend its efforts at the administrative level rather
than litigate the issue in court, either against the Copyright Office or against an
alleged infringer. Presumably the costs of an administrative petition were far less
than the costs of litigation. Adobe did not have to obtain registration to have access
to the courts. After the first refusal to register, it had the right to go to court either
under the Administrative Procedure Act or against an alleged infringer pursuant to
17 U.S.C. §411(a). Adobe elected to petition the Copyright Office for
reconsideration. The Office accommodated their requests.

Our reconsideration led us to re-open the public proceeding regarding
digitized typeface registration practices, and finally to modify the earlier Policy
Decision. This modification allowed us to register the Adobe claims.

The issue of registration for digitized typefaces is one of the most
complex, technical policy issues faced by the Copyright Office. In 1976 Congress had
considered and then rejected copyright protection for typefaces. The House Judiciary
Committee in its report accompanying the 1976 revision bill said explicitly: "The
Committee does not regard the design of typeface ... to be a copyrightable ‘pictorial,
graphic, or sculptural work® within the meaning of this bill...." [1976 House Report
No. 94-1476, 94th Congress. 2nd Session at 55.}



5317

In its consideration of claims to copyright in digitized representations of
typeface, the Copyright Office always tried to make its decisions consistent with the
Congressional admoaition that typeface designs themselves are not copyrightable.
If Adobe had had a computer program with instructions other than those dictated by
the shape of the letters, we would have happily registered, as we had for other
companies that generate digitized typeface. But Adobe wanted a broader
registration, covering all aspects of its creativity except the actual shape of the letter.
To achieve its objective, Adobe chose to press proprietary claims in a highly
unsettled area of copyright law. It would have had to pay a lawyer either to seek a
favorable administrative ruling or to litigate the issue in court. Adobe chose to
pursuc a favorable administrative ruling, and was successful.

I wanted to relay this history to you so you could put their complaint in
perspective.

The Honorable William J. Hughes

House of Representatives
Washington, D.C. 20515-3002
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APPENDX  7—LETTER FroM EDWARD J. DaMicH, COMMISSIONER
- CoPYRIGHT ROYALTY TRIBUNAL (WITH ATTACHMENTS), 10 HON.
WuaM J. HucHes, Arri 22, 1993

Mr. William Patry

Assistant Counsel

Subcommittee on Intellectual Property
& Judicial Administration

CHOB 207

Washington, DC 20515-6219

Dear Bill:

Accompanying this letter you will find a report on the
activities of the Copyright Royalty 'Pribunal since its inception in
1977. The activities are set out in year-by-year charts, and there
are charts at the end that summarize them. Of particular interest
are the summary charts on pages 20 and 21. 1 hope that these will
be helpful to you in your deliberations. I will shortly be sending
copies to all the other Congressmen and 8enators who are on the
appropriate subcommittees. If you have any comments or questions,
please do not hesitate to call.

8incerely,
A'fw-/z Sl
/,
al

Bdward J. mich
Commissioner

3D/ jg
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COPYRIGHT ROYALTY TRIBUNAL
PROCEEDINGS: 1977 - 1993

APRIL, 1993

70-857 0 -~ 93 -~ 18
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‘This report was prepared by Tanya M. Sandros, legal intern at the Copyright Royalty Tribussl at
the request of Commissioner Edward J. Damich. The charts wers compiled exclusively from
information found in the Federol Reginer. The purposs of this report is 10 give a3 accurase a picture as
possible of the amount of time sctually spent by the Commissioners in the exarcise of their official
dutics. Therefore, soms Federal Regisser cotries that wers mers formulities were omitted from the
charts. These include sotices to ascertain whether & controversy exists, notices of partial diseributions,
notices of Sunshine Act Moeetings, aad notices of propossd rulemaking. Nose of this ordiserily involve
serious or lengthy defiberstions . Other entries that could conceivably be classified as mere formalities
were retained, such as deciarations that & controversy exists, since they provided benchmarks for the
beginning of a proceading.

Just as the inclusion of all Federal Register entries would give & misleading impression of e
Commissioners® workiond, relying exciusively 0n such entriss underestimates the Commissioers'
workioad because it does ot reflect the amoust of time spent i informal discessions, in reading bricfs,
teviewing General Counsel work product and, in the cass of some Commissioners, in drafiing opinions.
Unfortunsely, bowover, thare is 00 formal record of such activities. ‘Tharsfors, the reader should
figure in & reasonsble amount of time during the pendency of s procssding for such activities.

Perbaps the most wesful past of the report ars the charts at the end thet sommariss Tribuasl activity.
‘The reader should besr in mind that “evidestiary bearings® mesn full-blows heerings whare witaessss
twestify and are subject 10 cross-examination. “Formal mestings” inciude all oral hesrings and all
mestings cxpress or kmptied from Federal Regisser entries. 1f anything, the report is over-inclusive in
this respect. In 1992, for example, the "Total Formal Mestings and Bvidentiary Hearing Days Per
Licenss Per Yoar® chart lists 7 for saeilite. Tuming 10 the 1992 chart, we see that thare ars § entries
for satellies. ‘This is becauss the March 1, 1992 entry is marely 10 acknowledgs receipt of the
arbitration report and, therefors, was not & mesting. On the other hand, the December 30, 1992 *final
determination® was counted as & formal mesting, becauss it could have entalied 2 mesting, whes, in
actunl face, the fisal descrminetion was sgroad upon through a circulatios of peper among the
Commissioners snd General Counsel. Ths actual method wsed, of courss, was st reflecesd is the
Pedevel Regisser, but it was thought betier 10 et in cxagperating the aumber of mostings rather thea in
waderestioating them.

Béward J. Damich
Commisioner
Copyright Reyaity Tvfoumt
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PURPOSE OF THE COPYRIGHT ROYALTY TRIBUNAL

HISTORY

The Copyright Act of 19762 crested the Copyright Royalty Tribunal? 10 adminigier the foor
otiginal statutory compulsory licenses. The Copyright Royalty Tribunal became a functional sgency in
November, 1977. Since the inception of the agency, Congress has expanded the dutics of the ageacy
twice. In 1988, Coagress passed the Satellite Home Viewer Act? which created a fifth compulsory
Heense; and more recently, the pasuage of the Audio Home Recording Actd created a sixth royalty fund
for the Copyright Royaity Tribunal 1o administer,

FUNCTIONS

Under a compulsory license, a person may use the copyrighted work of another party withou the
consent of the owner of the copyright if the user pays the government set royalty rate (0 the spproprizze
fund for later distribution 10 parties with s valid entitiement 10 the royalties. Preseatly, the Copyright
Royalty Tribunal administers the royaity fund crested under the Audio Home Recording Act 20d the
five compulsory licenses for:

1) secondary transmissions of broadcast signals by cable sysems, 17 USC 111 {"CABLE");
2) the making and the distribution of phonorecords, 17 USC 115 ["MECHANICALY;

3) public performance of masic on jukeboxes, 17 USC 116, 116A [JUKEBOX"];

4) e of cermain works i connection with public broadcasting, 17 USC 118 [PB';

5) secondary transmissions of broadcas: signals to private home viewers by sateilite, 17
USC 119 [*SATELLITE").

Under the Copyright Act of 1976, the Copyright Royaity Tribunal has two main functions: 1) ©
adjust the copyright royalty rates of the compulsory licenses, and 2) 10 distribute the royalty fees
collected under the compulsory licenses as mandated in the Copyright Act of 1976, the Satelliee Home
Viewer Act and the Andio Home Recording Act.

1 P.L 94-553, 90 Suat. 2541
217USCQup 8.

3P.L. 100667, 102 Star. 3935
AP.L 102-563, 106 St 4237,



542

COMPULSORY LICENSE DISTRIBUTION AND RATE ADJUSTMENT SCREDULE

. RATE ADJUSTMENT SCIEDULE
1. Nomrdalbmdqnh(lm
The Copyright Royalty Tribunai conducts a ratemaking proceeding af five year intervals. 17

USC 118(c). The next scheduled statutory ratemaking procedure shall occur betweoen Juse 30 and
December 31, 1997.

Additionally, the Copyright Royalty Tribunal shall make 2 cost of living adjustment annually o
the royaity rates as follows:

a. On December 1, the Copyright Royalty Tribunal shall publish a aotice of the change in the
cost of living and a revised schedule of rates. The most recent Consumer Price Index published prior
to December | pmmummuuﬁm

b. The adjusted schedule of rates becomes effective 30 days after publication in the Federal
Register. 37 CFR § 304.10.

2. Coin operated phonorecord players [Jukebox]

On 3/22/90, parties entitled t0 receive royalties entered an agreement t suspend the annual

- compulsory license fee for a ten year period, January 1, 1990 - December 31, 1999, or until such time
that the license agreement is terminated. 37 CFR § 306.3. Saalwﬂnzm‘l Aug. 1, 1986, as
amended at 5S FR 28197, July 10, 1990.

3. Making and distributing phonorecords [Mechanical)

The rates are adjusted bianaually to reflect changes in the Consumer Price Index according o
the provisions specified at 37 CFR § 307.3(g). The next COLA adjustment is scheduled for November
1, 1993. See 56 FR 36158, Nov. 1, 1991,

4. Secondary transmissions by cable systems [Cable]

The Copyright Royalty Tribunal conducts 2 ratemaking proceeding for inflation and for gross
whmnumuﬁwymm 17 USC S04(a)2XAXD). Thmmunnm
proceeding shall occur in 1995.

Upon petition by an appropriate party, the Copyright Royalty Tribunal may adjust the royalty
rate to reflect any change in the rules and regulations of the Federal Communications Commission. 17
USC 804(a)(2)(B)(C). 37 CFR § Pant 308. See also 47 FR 52146, Nov. 18, 1982.
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8. Seceudary transmissious by sateliits carriers [Satellits)

The Copyrigis Royalkty Tribussl doss sot kave primary responsibility for setting rasss for
sccondary transmissions by samilise carriers. Rather the Copyright Act of 1976 st 17 USC § 119
spacifies three methods for determining the royalty caies under the compulsory license for sscondary
transmalsgions by saeliiss casriers: 1) voluatwry acgotiation, 17 USC § 11%(c)(2), 2) compulsory
wibitration 17 USC § 119(c)(3), or 3) judicial revisw 17 USC § 119(c)4). The presast rases wers
desermined throngh compulsory arbitzatios and subsequesdy adopied by the Copyright Royalty
Tribusal after their review. Shouid the Copyright Royaity Tribunal reject the determimation of the
arbitration panei, the Copyright Royalty Tribusal must set the royaity mies within 60 days after
receiving the report of the arbitration pamel consinent with the criteria set forth a2 17 USC §
119(c)(3XD) and the record complied by the arbitrazios panel.

The preseat rates ars effective ontil 12/31/94.

€. Audio Homs Recerding Act Reysity Fund (DART]
The initial royalty rates are set by the Act. 17 USC 1004. In the sixth year afier the effective
date and not more than cace each year theresfier, asy interested copyright party may petition the

Copyright Royaity Tribunal 10 increass the royaity rate. The firn: rate adjustment may occur betwesn
11/97 and 1198,

B. Distribution

Presenly, the Copyright Royaity Tribunel distributes the royalty fees collected wades the
compuisory licenses for CABLE and SATELLITE 10 the approprisse copyright owners. The Tribunal
also distributes juksbox royakties in thoss years whea the voluntary jukeboz licenss agreements are a0t
in offocs. The Tribunal does nct distributs royaities for phonorecords or for public broadcasting.
Insend, the pesties Gistribwss the fimd among themscives privasely.

The Tribunal will also admisiser the distribution of the royalty fimd collected pursuast 10 the
Audio Home Recording Act. As initial distribution of royaties collected i the last two months of
1992 under the Audio Home Recordiag Act mary occur in the lanter half of 1993. Amother option,
however, is the consolidation of the proceedings for the 1992 distribution with the 1993 distribution.
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1993

onth | CABLE SATELLITE PB JUKEBOX MECHANICAL

Jan.

71 Gead
Feb. rels 37 CFR
part 304

March

4T Jeclare
April | comroversy .
90 DIST

June

July

R

Nov.

Dec.

SDART = Audio Home Recording A
<1711 meating re: amead isternal pervonnel rulem
-U/22 Final rule re: modification of rules of agency organization - 57 CFR Chapaer
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1992
Month CABLE SATELLITE PB JUKEBOX MECH®
Jan V22 class phoss | mesend
» DisT
Feb V19 mening
* DIST
March 371 smsaive esbitration cepurt
April 427 tmai v 16 menting
o DIST 91 RATR
May /1 adopt wbtrative ducision
@0 conmemes
June prosendiags®®
92 RATE
July
Aug.
Sept. W19 sm ochadule
92 RATE
Tﬁ‘l&umy
. Oct. 10126 om sehodule
9491 DT
W18 & 11777 snwings
Now. of.Phnn
NI RATE
1278 dotacms. ivmwes - Phase |
Dec. 12721 wttumens 12/22 Gaal rels
12750 final detormisntion N RATE
W9 DIST :

092 RATE - paper hearing ealy
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1991
Moanth | CABLE SATELLITE B JUKEBOX MECH*
L8 withdrounl of o .
jm eabls sute peshiows 124 Gt ohaiom St
90 RATE
Feb
March [3/22 Saal i
adjust SYNDEX rubs 811690
Aprll  |4/26 dectars comseversy
» DT
May |$/14 cshaduio phase § caom 33 devinsasery ruling™
9 DIST
June
July ﬁ--dhi-ﬁ-
of veluntisy rote sotting
Awg.
Sept.
Oct. " K7 proesh. conforanse
.M RATE
1173 csnsindes bacings )
Nov. [3ap-Rasi 1329 COLA 11 COLA
|]o ooy - -
12717 consiuds bearng 1231 astine: weed for
Dec. {10y -ManE abintine
 DIST N RATE
© MECH = MECHANICAL ‘
- raling “ emthied 1 pastisigams in 89 DIST

A/ Piani rols ou: (ing of asbis, julnbon and ssselihe cartior cloim - 37 CPR Pasin 301, 302, 203, 309
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1990
Month | CABLE SATELLITE PB JUKEBOX  MECHANICAL
Hearings 2 duys - 87 DIST
Jan 1/10 commanse prosseding
90 SYNDEX
2/14 procedury) sesting
Feb 90 SYNDEX 2/7 Liconss
2/16 Gnal dmarm. - phase 0 Suspension propossd®
| dsvetional cks. - §7 DIST foquest commests
22 mesting - mmsical ¢l
00T .
37 commenacs procestiags
&8 DIST 322 Liownse
March |30 final merm. - phase 11 suspended 10 years
music cleimants -
April
May |Haring) an
90 SYNDEX
June  |Hearing | day
90 SYNDEX
July 12 menting
90 SYNDEX
Aug.  [816 Sl dmerm. ’
90 SYNDEX
Sept.
1071 parties semle 10/3 oo controversy
Oct. 80 contsewersy partics sexle
3 DIST " DIST
Nov.
Dec. - 11730 COLA

No rets seging wtil 1999,

© 7/10/90 Fima} Ruls: Suspansinn of sompuisory Gesmss - 10 years. 37 CFR § 306.). Ser olso S1 FR 27537, Avg. ), 1986, s
amended &t 35 FR 28197, Jly 10, 1990
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1989
Month CABLE SATELLITE PB JUKEBOX  MECHANICAL
Jan.
Feb. Hearings 4 days
86 DIST
Heanngs 4 days - 86 DIST
March {3730 declare comrovensy
$7 DIST
&Y mecung
4721 final etermination
April  ss DisT '
4724 phase | sealement
$7 DIST
May 526 petution w0 climaraie $/18 Notice: Proposed 578 Final dint
SYNDEX® ° relemaking 87 DIST
June
July
Aug. V10 Final rule®
Sept.  [9/5 request repaiticn oa
SYNDEX ia '90
Oct. Heanngs 2 days
87 DIST
Heanngs t day 1128 scstiement
Nov. |11/1 st scheduls - music ¢l a0 comoversy 111 COLA
$7 DIST 8 DIST
Haanags 4 days - music chmass
Dec.  [Haanngs 2 days - dovetional cha. 1244 COLA
S7DIST
* Puzion fJod & responss W FCC acton [ [

~wms~mu-v-—-umm-nmmnun
328 Fmal rile re: medificauna of ruies of sgency organination - 37 CFR Parta 301, 302, 303, 308
4% Fimal rale re: reis clanfying ststios of Chaismns - 37 CFR - 381




Month JUKEBOX MEC{!ANICAL'
Jan 1/13 swsting
83 DIST
Fed
March |3/4 Seal daarmination V1 Hearing | day
13 DIST : % DIST
41 aening
April  |421 dechr controversy dacharation - ACEMLA
6 DT SepyTight ouner
6 DtST
May 313 Hearing | day
6 DIST
June Hearings 2 dayy
% DIST
July 720 suming
6 DIST
Aug.
Sept. 19 Gaal determisation
6 DST
Oct.
Nov.
Dec.  [12/5 phase 1 cnom somied 1271 COLA 12115 sstroversy dosised
2 DUST 7068t
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Month | CABLE PB JUKEBOX MECHANICAL
Jan /16 om schedels
o5 DIST
Feb 22 mocung
84 DIST
March |3/17 inal determination 318 petitios ©
84 DIST sdjust 87 RATE®
April |42 dechars controversy «7 CRT progoce
phase [ & 1 - 85 DIST sdus 07 RATE
May Hesrings 3 days
3 DIST
June 630 Degin procesding Hessings 3 day WIS edogs petios
STRATE 5 DIST Bmal ruis - 7 RATE
July 7717 wrminats phass | &
complete dimt. - 85 DIST
Aug. 820 mecung
23 DIST
Sept. 971 esung
13 DIST
Heanng | day
Oct.  |rtassn 10/8 Hearmg 1030 COLA
83 DIsT STRATE
Heanngs § daye 11712 mesung
Nov. [phesen STRATE
1S DIST 1148 Gl progosed
;11710 replime
12/8 Goal ¢imt
s osT
Dec. 12729 Final rvis 12/7 comtroversy daciered
STRATE 12/16 st achedele
8 DIST

© 87 MECHANICAL RATE - Paper henrwig enly




551

1986

Moath CABLE PB JUKEBOX MECHANICAL
Jan 1/24 erni arg.
© DiST
")
Feb phass |
© DIST
Pasce [l Berings: 8- V19
March |© Dot
4/13 fnal deemition
April  |phasen
€ OIST
May
June /19 duslase sommevarsy
04 DIST
July |13 commmes pressniing
RATE o4 - dstormine TBS has
signifisas amen
Aug. |lm-d—p-~ ¥1C0LA
| TES meves ®» dissomines of.
A0 mmsing
Sept. Huring 3 duye
o4 DeST
Oct. |Heuing $ de Huring | doy
84 DIST 4 DRST
Nov. [Heuiag 3 am
84 DEST
12/23 finel dmerminetion
Det. |[Hewiag S ap 130 COtA o4 DISY
34 DIST 129 daclass sonmovanyy
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1985
Month CARLE ”» JUKEBOX MECHANICAL -
Jan : 177 on wohadele
3 DT
Peb
3725 THS G pubing
March |inhisss sme ofgs
3728 peo-huusing esadmunse
B osT
April |48 dostase sosumvarny
o DIST
oS RATR
Juns |67 peo-bensing cntomes
© owt
Ny |2 CRT gy iR
ootioment - €3 DIST
Aswg : : 3 comsetidue
02 REMAND & O DST -
Sept. Baiag | &y
souT
TO conciués burings 10734 meming
Oct.  |drest cuam - 36 tape Bexiag 3 days
/28 mening souT
| oy
1113 deciass —
Now. o4 DuT
1119 final dutars.
1 REMAND & 3 DOT
DG [12719 seasinds bearings
bl - 17 on 128 COLA
3 OBt

© jogus whether Tumey Sreadessting Sumion (TBE] had o “significass invevent”
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1/18 Hassing - Spave
79 DEST - cumand mewe
Henrings - § daye

81 OEST

372 fnal dotamminasing
01 DEST .

ARHBRBERL

Hesring - ¢ &an 871 Gaal dearminstion
(1.4 R 2 DIsT

f|&

g

§

1U/3 dachss

¥
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Month CABLE PB JUKEBOX MECHANICAL
Jan Hanngs § days

0 DIST
Feb 272 Heanng | day

£0 DIST

372 daclare controversy .
March |1 DisT Notice: Proposad

377 Gnal determination Ameod. §2 RATE

0 DIST
April

S/12 masting
May $/20 sdopt amend.®
82 RATE
June
July
Aug.
Sept.
Oct. 10712 deciare epagroversy
- |2 ptsT
Nov.
Dec. U1 COLA " 1213 daclers comroversy
2 st

© Finel ruls re: Adjustmens of terme aad retzs fbr noacemmercial broadcssters - ncﬂmm
** 43 JUKEBOX DIST - peper bearing only




1982
Month CABLE P8 JUKEBOX MECHANICAL
1729 esaciude phase & 18 comswversy
Jan Gioont saae - § days dociased - BC cloim
» ooT 0 DUT
'm-—nm—l
Feb sebumal cases - 3 days
” DOT
378 Gl detominstine
» DOT
March (371 st sshetds .
SIRATR
April 29 fna) dmerminatisn
LYY T
May (311 poo-hasring contomnss
01 RATE
&8 Gnel dnsorminating
78 NPR Cabls Reyakty chsim
June  |Heings 9 Gape 30 conmenes Prvosed.
$1 RATS QRATE
July |Rewieg 194y M8 COLA
81 RATR
Aug. |Herings ¢ taye
S1RATR
Sep.
1073 adopt smshning
| omending 80 RATE 1078 daxlase e2atrwverny
Oct. |05 emiag. - 21 RATE 8 DT
1029 Snal aude™ - 8] RATR
Thase | Renings
Nov. |dious cases 30 dnyn Noacings - 3 duye 11/30 Snal dnrminssies
| wbutal anens 7 dayn R RATE «Q0aT
o 0OT
1220 assing
Dec. atogt fenl suby>>
22 RATS

80 JUKEROX DEST - pager hancing ouly: SIC = balian Sook Corpovation. So¢ 67 FR 15008

* 31 SUKEBOX DT - paper hansing enly

o Fasl puls 0 Adjvsmant of wwyehy mes Se cshis sy PCC domguinion - 37 CPR Pass 308
o5 Adjusunou of wwms and mise St eoasemsneselel besadugsting - 37 CPR Fast 308
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Month CABLE PB JUKEBOX MECHANICAL
1S final rule S fimal rels V3 fmal ruls
Jan 20 RATE 80 RATE O RATE
37 CFR Pan 308 37 CFR Pan 308 . JICFR P 37
Fed
March V10 pre-hearing esting
™ DIST
1S st scheduls
April  [421 meeung
7 DiST
May
June Heuing ¢ dsys
»oIST
July 1730 COLA
Aug.
9723 conclude Hearmgs
Sept.  |direct cases - 35 cays . .
™ DIST
10714 conclude Heaarngs oo - .
sabutia) cases 7 days Reurings 2 deys 10714 mesting
™ DIST 0T 9 RATE
Oct. 10714 deslare controversy
80 DIST
10721 commencs procesdings
81 RATE® -
Nov. li1naMemeg 1130 dotermine inoufl. ia$h. 1173 begin procesd.
- 81 RATE ' maks . - 79 DIST S1RATE
T -
Dec. 1121 fiul detarmisation 12115 adopts rule®®
phase | - 79 DIST _ N1aATE '

L5 1] Mﬂm-_—-mmw-ﬂdhwm ’

* Fical ruls fe: Auvlomste siep incscasms - 37 CFR Pans 307
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1980
Month CABLE PB* JUKEBOX MECHANICAL
Jan CRT doveinp quemisassin 7] posning 12
WO RATS 0 RATR WRATE
U1 Mesting - disowss
Feb V14 pro-huring ssalinenss propuenl cosanmis survey
78 00T 0 RATE
310 et sshed.
March 25 Hensing
0RATE
Apeil Faarings 5 daye
W RATE
S/7 ot sebotuls
S/19 eosmmmis smbiss Ged Hariags 3 daye 371 Huclnge
Msy |[mpor W RATE “lay
$/29 phass | Hosrings 10 &ays WRATE
20 RATE
June
July [729PBdn-ghase!
7 DOT
s TaR
AUg. |phamn "l cotA
nooT
23 fonl dmerminssine
Sept.  |phenn
73 DOT
Oct.
Nov.  [1U23 deshass comvoveny 1129 daclass sastrovarsy 1119 closing
" DuT »osT arg O RATE
1210 mesting
Dec. |12 Gnel suls - s of. 12710 fmal detormination 12718 & 19 Final
80 RATS SO RATE dourm. 90 RATE

* /2230 Rapent » Congram oa Neassmunarial Breadoasing
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Month CABLE PB JUKEBOX MECHANICAL
Jan
Feb
March
April
May |32 Amend rule of GO/T8
June
July
Avg. 1 COLA
Sept.

1071} declare controversy
Oct. (npiST

10722 Final rele

se: fling of claime
Nov.
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Month CABLE | ¢ ] JUKEBOX MECHANICAL
Jan
Fed
March Hariag 6 &y

T8 RATE®
April 46 aanisg
May Harap 2 ap

) T RATE

&6 Adogt rum

June |66 Final ol Hearings 2 ayn
re: Sling regesrments TS RATE
July
Ay
9711 Fal role Wiz Faal ren
Sept.  jre: preof of iasion of e acoass sy
| copyrigin wark 37 CPR 303

Oct.
Nov.
Dec.

*LULTT 1978 AATE commencs procesding
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TOTAL FORMAL MEETINGS AND EVIDENTIARY HEARING DAYS

PER LICENSE PER YEAR
YEAR® | CABLE | JUKEBOX | MECHANICAL PB__| SATELLITE | TOTAL
1993 1 0 0 1 0 2
1992 2 0 0 s 7 14
1991 38 ) 1 1 ‘ “
1990 15 3 o 1 ) 19
1989 2 2 1 1 2 0
1988 3 8 0 1 0 12
1987 10| . 12 3 4 0 29
1986 30 s 0 X 0 3
1985 ') 9 ) 1 0 )
1984 18 2 0 - 1 ) 21
1983 9 1 0 3 0 13
1982 8 4 0 ] 0o - 87
1981 o 9 s 1 0 -64
1980 n 1 2 1 0 91
197 0 1 0 2
1978 0 ) 0 12 ) 12
TOTAL| 364 ) « 0 1 s48
© Calendas year

NOTE: DAKRT - 2 days of lormal mestings in 1993
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TOTAL EVIDENTIARY HEARING DAYS

PER LICENSE PER YEAR

YEAR®| CABLE | JUKEBOX MECHANICAL PB SATELLITE TOTAL
1993 0 0 0 0 0

1992 0 0 0 0

1991 35 0 0 0 0 s
1990 6 0 0 0 0 6
1989 17 0 [ [ 0 17
1988 4 0 0 0 4
1987 6 6 0 1 0 13
1986 25 4. "0 0 0 9
1985 53 4 0 0 0 57
1984 16 0 0 0 0 16
1983 6 0 0 0 0 6
1982 n 0 0 2 0 74
1981 42 6 0 0 0 438
1980 21 7 47 0 0 75
197 0 0 0 0 0
1978 (i 0 10 0 10
TOTAL 299 3 & 13 0 3%0

* Calendar year
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TOTAL FORMAL MEETINGS AND EVIDENTIARY HEARING DAYS

PER PROCEEDING
YEAR* CABLE JUKEBOX -MECHANICAL | PB
DIST RATE DIST RATE RATE RATE
1993 0 0 0 0 0 1
1992 | 0 0 0 0 0 5
1991 0 0 0 0 1 1
1990 1 8 0 2 0 1
198 | 40 0 1 0 1 1
1988 2 0 1 0 0 1
1987 17 0 2 0 3 4
1986 13 0 9 1 0 1
1985 10 1 11 0 0 1
1984 16 0 7 0 0 1
1983 7 0 9 0 -0 3
1982 12 0 2 0 0 5
1981 9 29 2 0 4 1
1980 | 46 2 2 11 53 1
99 | & 0 9 0 0 1
1978 ] 0 Settled 12
'TOTAL| 306 s8 ss 14 & ©

® Year DIST fund collected or year rate set
NOTE: SATELLITE - 13 days of formel mestings: 7 days im 1992; 4 days in 1991; and 2 days in 1999
DART - 2 days of formal mentings in 199)
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TOTAL EVIDENTIARY HEARING DAYS

PER PROCEEDING
YEAR® CABLE JUKEBOX MECHANICAL| PB
DIST RATE| DIST RATE RATE RATE
99 | o 0 0 0 0 0
92 | o 0 0 0 0 0
9 | o 0 0 0 0 0
19 | o 4 0 0 0 0
9% | 35 0 Sentlod 0 0 0
1988 | Semied 0 Seled © 0 0 0
987 | n ) Settied ) PH* 1
198 | 8 0 . 0 0 )
98 | 6 0 6 0o 0 0
98 | 13 0 . ) 0 0
198 | 6s 0 . ) 0 )
e | 9 0 Mo 0 0 2
1981 2 PH ) 0 0
98 | 43 18 M 7 a )
199 | s 6 0 0 0
o | 3 Settled ) 10
TOTAL| 253 ") % 7 7 1

© Year DIST fund collected oc yeer rus ot
*° P = paper hesring
NOTE:SATELLITE - ae cvidentisry hoaring deys sines is incoption in 1999

DART - ew—m-y.a.-lmnmmnnxmmu
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APPENDIX 8.—STATEMENT BY THE AMERICAN FEDERATION OF STATE,
County, AND MUNICIPAL EMPLOYEES, LocaLs 2477 anD 2910

The American Federation of Stats, County, and Municipal Employees (AFSCME) Local
2477 and Local 2910 appreciate the opportunity to submit its views on HR. 897, the
Capyright Reform Act of 1993 We represent over 400 employees of the Copyright
Office, including clerks, technicians, catalogers, exsminers, attorneys, and othera

We have serious concerns about those portions of HR 897 which would affect the
copyright registration system. The Reform Act would eliminate two of the three
current incentives for basic copyright registration Without these incentives,
registrations would plummet. This, we believe, would be the equivalent of tomsing cut
the baby with the bathwater. Our present registration system, which deters
mfnngmmkwwﬂbodmgud.nwwﬂowmhﬁnguywmupunwhhhthpuhhc,
and copyright industries depend.

The proposed Copyright Reform Act would eliminate the requirement of registration
before filing a copyright infringement action and the requirement of registration before
infringement in arder to secure statutory damages and attorney’s fees. Theee incentives
to register were placed in the copyright law after many years of study during the
copyright law revision process, and serve ss a foundation for our centralived registration
system. - The Reformn Act proposes to eliminate these incentives, but puts nothing in
.their place. There has besn no comprehensive study of the possible long range
cansequences of such a change.

Under the Copyright Refarm Act, the cnly remaining statutory inceative supporting
registration would be the prima facia evidence value of the certificate of registration.
This benefit, moreover, could be secured by registering a copyright claim immediately
before filing a copyright infringement action. flhnmmly:ppmatdym
copyright infringement actions filed each year)
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Predictably, copyright registrations will decline substantially, particularly for published
works. If registrations of published works decline by 50%, then it can be projected that
over several years, approximately 100 jobs would be lost in the Examining, Cataloging,
and Receiving and Processing Divigions. 'Ihu,pblmwouldmprmt%of&heenum
staff of the Copyright Office.

Substantial reductions in copyright registrations would affect the quality of the
Copyright Catalog. Because of the current incentives supporting registration, the
Catalog has grown to cover more than 24 million registrationa It has been online since
1978, and on April 30th of this year, Lhereeordsfromlwsunbemmeavmlableon
Internet, allowing worldwide acceas.

The Copyright Catalog is a complete and reliable source of information serving
copyright owners and copyright usera It is also unique. Nowhere else can authors and
owners determine definitively whether a work is protected by copyright With the
elimination of the copyright notice requirement in 1988, this source of information
increased in importance.

If the Copyright Reform Act is enacted, the Copyright Catalog would no longer be
comprehensive, and would thus lose much of its value as a reference tool and a
safeguard against infringement. Subscribers to Internet would find themselves paying
for incomplete information. Members of the public who come to the Copyright Office
for information would leave without the definitive answers they ssek. The process of
determining the copyright status of a work would become much more difficult and

expensive.

In 1990 copyright industries acoounted for 58% of the Gross Domestic Product, and
included such American industrial stalwarts as publishers of books motion pictures,
computer sof tware, and sound recordings While other industrial sectors have suffered,
copyright industries have thrived. Often these vital industries depend on information
available only from the US Copyright Office. "Is the song we want to record protected
by copyright?” “Who owns the rights to the bestseller our studio wants to turn into a
motion picture? These questions may be asked in New York, Nashville, or Hollywood,
but the answers are found in Washington, DC. in the Copyright Office.
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Last year, 32000 visitors came to the Copyright Office to search in our files and ask
questions. We were there to assist them, The Copyright Office staff is experienced,
professional, and service-oriented, and it is the heart of the copyright registration
system. We open the mail and process the claim. We answer inquiries and help to
educate the public on copyright issuee We examine the application and deposit, and
help clarify the facts of authorship, ownership, and the extent of the claim. After
registering 635,000 claims to copyright last year, we created accurate cataloging records
for each ane. And we did this work with a staff which is emaller than it was 13 years
mwhmtbmkhdmwmﬂy%luthmxthhday

MnnydmwhowwkhtbCopyﬂdttOffbmwndvumthon.mdwam
sympathetic to authors’ needs Our mission is to serve authors and owners, to minimize
bureaucratic obstacles, and to put clear copyright claims an recard. -

Enacting the Copyright Reform Act of 1963 will reduce our ability to serve, and will
damage the registration system which has worked well since 1870, AFSCME Local 2477
and Local 2910 believe no action should be taken on this bill without a thorough study
of its impact.

vWeurgothnSubeommhmmlpmdwhﬁhwmmmimthmmﬁght
ngimﬁoninuinmwl
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-APPENDIX 9.—STATEMENT BY THE AMERICAN ASSOCIATION OF LAw
LIBRARIES, THE AMERICAN LIBRARY ASSOCIATION, THE ASSOCIATION
OF RESEARCH LIBRARIES, THE MEDICAL LIBRARY ASSOCIATION, THE
NATIONAL COORDINATING COMMITTEE FOR THE PROMOTION OF
HisToRy, THE NATIONAL HUMANITIES ALLIANCE, AND THE SPECIAL
LIBRARIES ASSOCIATION

The American Association of Law Libraries, the American Library Association, the Association of
Research Libraries, the Medical Library Association, the National Coordinating Committee for the
Promotion of History, the National Humanities Alliance, and the Special Libraries Association appreciate
the opportunity to submit comments for the hearing record of March 3 and 4, 1993 on H.R. 897, the
Copyright Reform Act of 1993. These associations, as described at the end of this statement, represent
organizations in the library and scholarly communities.

Summary

Together. these organizations represent many thousands of entities and individuals—librarians,
scholars, rescarchers, and others—concerned about this legislation’s impact on the collection and
preservation of the nation’s intellectual heritage and, therefore, on the growth of knowledge and the
creation of new intellectual works.

This statement discusses the potential of sections 102 and 103 of H.R. 897 for disruption of two
long-standing and productive partmerships. The first is the partnership Congress has creatod between two
government functions—the missions of the Copyright Office and the Library of Congress. The second
is the partnership of the public and private sectors in cooperating to both protect intellectual property and
make it available for the exchange of ideas and the stimulation of new creative and intellectual output.

These organizations take no position on other parts of the bill, except to note that issues related to
the Copyright Royalty Tribunal could be addressed without making the major changes contemplated in
regard to copyright registration and deposit and Copyright Office organization.

H.R. 897 proposes a major reorganization of government operations relating to copyright policy,
the acquisitions policy of our national library, and judicial administration. No action should be taken on
this bill without a thorough investigation of its impact and its cost in these three areas.



Benefits of Current System

The amendments in title 1 of H.R. §97 relating to copyright registration requirements will have a
major ifnpact on the operations of the Copyright Office-and the Library of Congress.

The single most important factor which enabled Congress’ own library to become a true national
library was the congressional designation of the Library of Congress as a repository for U.S. copyright
deposits. Copyright deposits have helped to develop the Library's collections since 1846, and except for
a hiatus between 1859 and :1865, have continued to this day. A far-sighted Librarian of Congress,
Ainsworth Rand Spofford, recognized that Congress’ library should also be s national library, and saw
- the importance of a copyright deposit in developing a comprehensive collection of the nation’s literature.
The Copyright Act of 1870 ceatralized all copyright registration and deposit activities at the Library.

The result has been a national library with universal collecting responsibilities; one whose
collections, in their preadth, depth, diversity, and multiplicity of formats are unrivalled by any other
library in the United States or in the world. The Library of Congress is not only the beneficiary of :
copyright deposits, MWMWMMyMnMMIe.MMM
dqnmnmdndlngmmmmymuedmhﬂnmolmm

The Copyright Office implemeats the Copyright Law, based on the constitutional directive to
promote the progress of science and useful arts, by securing for limited times to authors and inventors
the exclusive right to their respective writings and discoveries. The Library of Congress’ mission is to
assemble universal collections which document the history and further the creativity of the American
people; and to acquire, organire, provide access to, maintsin, secure, and preserve these collections to
mmmmnmawmmwmumxs“mm
world.

Whﬂemhpmipmmcwomandmmryof&wmmumiqu
among the countries of the world, the arrangement accrues very much to the benefit of the United States.
Despite the relative youth of the United States a3 a sation, no other country has a national library which
begnmmmoachmolcopeofmemwulblelmmmyofm Amoogthe
communities which benefit:

Congress. memmwmmdldhm‘mnndmmmmm
vast range of literature and science, which may not at some time prove useful to the legislature of a great
nation.” (Quoted in “Jefferson’s Legacy: A Brief Ristory of the Library,” by John Y. Cole. Library of
Congress Information Bulletin, Vol. 50, No. 7, April 8, 1991, p. 126.) The work of Congress benefits
from access to the full range of the Library's collections. In our recent “one-world” climate, access to
the Library's unparaileled collections of materials from other countries is increasingly important. These
acquisitions often depend upon the Copyright Law provision which allows the Library to exchange
mllmmmwwwhmwm Thamtuu:oml
exchange program depends hisavily on this provision. ’

Property. The flow of copyrighted material to the Library
MWWWMWWWMMMNMWW
For many kinds of published works, and for much unpublished material, the Library of Congress may
. be the only place where the work is permanently collected, preserved, accessible, and itx existence made
-known to potential users. Further, the Library of Congress’ collections are not an end unto themselves,
but constitute the most comprehensive source of research materials for those creating new inteilectual
works.




Publi c istri : Property. Copyright proprietors (whether
publlshm or author: or others) beneﬁl from the reg:stnuon process. [n the long run, and for a minimal
burden and cost, publishers and producers also benefit from the universal collections of the Library of
Congress, based on copyright deposits. The Library probably does not keep a record of those published
works whose authors or editors cite, in the prefaces to their works, their appreciation to the Library of
Congress, without which the work would not have been developed. It is sufficient to say that the quality
and quantity of published output would suffer without the existence of the Library of Congress as a
unique resource and a partner in the creative endeavor.

i . Since the tum of the century, the Library of Congress has served,
not only as a comprehensive national collection, but also as the center of & network of American libraries,
providing cataloging and bibliographic services. Beginning with the sale of surplus catalog cards to other
libraries, the Library later pioneered in developing a national standard for computerized bibliographic
records, and shares its computerized bibliographic and other data files with the broader library
community. As a result, the Library’s holdings are known to other libraries and their users throughout
the country and the world. The Library's cataloging data reduces duplicative cataloging effort by other
libraries; and the Library seryes as the fast resort for domestic interlibrary loan on behalf of users of
other libraries.

Impact of Proposed Amendments

Section 102 and 103 of H.R. 897 would remove two of the three incentives for registration and
deposit, remove the Register of Copyrights from appointment by the Librarian of Congress to
appointment by the President, and remove from the Librarian of Congreu any authority over Copyright
Office regulations and staff.

Currently, copyright deposit functions in collaboration with the registration process. The Copyright
Reform Act of 1993 would remove incentives for registration except for the basic evidence of validity
that the registration certificate offers. The Copyright Office has provided evidence in its testimony that
registrations will decline if these incentives are removed by showing what happened when registration
incentives were changed in the recent past, and noting the low level of registration in Canada, a country
that only offers evidence of validity as an incentive.

The Copyright Office also indicated that the value of the materials transferred to the Library from
the copyright system last year exceeded $12 million. Combined with $14.5 million in registration fees,
the total equals the approximate cost of operation of the Copyright Office.-

Impact on Library of Congress. Provision for mandatory deposit of published wocks would remain
in effect under the bill. However, with removal of incentives for voluntary registration, enforcement of
mandatory deposit would be expensive, less timely, and much less than compeehensive. To identify and
demand publications snd other works from the myriad small publishers and producers would not be
practical. The impact oa the Library’s collections of published wocks would be significant, resulting in
a less usable, less comprehensive, less valuable, and potentially more costly record of the natioa’s
creative and intellectual heritage. In this current budget climate, it ks not at all certain thas funds would
be appropriated to make up the differeace.

The Law Library of Congress would also be severely impactad, sisce it reccives approximately 85
percent of its American receipts via copyright deposie, at an estimated value of just over $4 million per
year. The lack of timely receipt of legal materials is also of comcern. Relylng oa copyright receipts
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already causes a delay in the upkeep of the law collection of the Library of Congress. But if the Law
Library had to rely on Section 407 receipts and demand letters for material not voluntarily sent, the
additional delay in the receipt of these legal materials would undermine the ability of the Law Library
and the Congressional Research Service to fulfill their basic missions to Congress and the nation.

Further, no provision exists for mandatory deposit of unpublished works, even if they could be
identified. Unpublished works are not limited to manuscripts and other prepublication formats, but include
large classes of material such as architectural drawings, original music scores, and many audiovisual
items. These materials are crucial to U.S. history and constitute important research resources, but they
might be lost to the nation if H.R. 897 were enacted.

Many of the works not selected by the Library for its own use are used by the Library’s exchange
program, especially in exchange for foreign works through official exchanges. Lacking the incentive of
material 10 exchange, the Library’s foreign acquisitions would suffer. Purchase of foreign works is
expensive and labor intensive.

Because the Librarian of Congress has supervisory authority over the Copyright Office, and because
the incentives supporting registration are strong, the Copyright Office is able to acquire the highest
quality edition of copyrighted works. Recently, the Copyright Office has been able to make registration
and deposit more convenient for certain classes of depositors, such as photographers, while still meeting
the Library’s needs. This legislation would destroy that productive relationship.

Electronic Networked Egvironment. The medium of expression for intellectual and creative work
is becoming ever more fluid. Some industry experts have mentioned informal estimates that by the year
2000 90 percent of all intellectual output will be in digital formats. The public registration system sssists
in an early determination of the copyrightability of new forms of creative expression.

mCopyﬁghtOfﬁeehamunlybeguntomniredwhofdiginlworh, including full-text files,

and graphic and numeric data files. Many of these materials are and will remain unpublished, and may

. be unavailable to future generations without incentive for copyright registration and deposit for possible
inclusion in the Library’s permanent collections.

Impact on Other Libraries snd Users. As U.S. libraries share resources to meet users’ needs, the
Library of Congress serves as the library of last resort. If a needed item can be found nowhere else in
the informal but linked system of U.S. libraries, the user’s bome library may request the loan of the item
at no cost from the Library of Congress. Thus, if the strongest link in the chain is weakenad by this
lthmm&hdﬂdmdmhcnﬁmunﬂshlwmhfomnmwm
be adversely affected.

. The Library of Congress Is also the strongest link in the shared system of creation of nationwide.
bibliographic databases through which libraries obtain cataloging data and discover where needed
materials are located. If the Library does not receive prompt and comprehensive deposits of copyrighted
material, nmmbiblnmicmmlnmdyfmhwn.nelmdmonmhulibnneawouﬂd
be increased, mdd:ebiblbmkremrdoﬂhemonlmvemdmdlecmﬂrmwﬂlwm
significant gaps. . :

Iudicial Concerns. A mandatory deposit system with judicial enforcement would be clearly more
Mymmdymmmvmmmmmmlymhuhm
best interest. .
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Further, the relatively low number of infringement suits filed compared with the aumber of works
registered should be seen as a benefit of the current public registration system. Creating a public record
of copyright claims, and providing front-end screening of such claims is highly cost effective. The
potential under the bill for an increase in complex copyright litigation will burden the federal judiciary.

Conclusion

H.R. 897, the Copyright Reform Act of 1993, proposes a major reorganization of government
operations relating to copyright policy, the acquisitions policy of our national library, and judicial
administration. No action should be taken on this bill without a thorough investigation of its impact and
its cost in these three areas.
Organizations endorsing this statement:

AMERICAN ASSOCIATION OF LAW LIBRARIES. AALL is a noaprofit educational organization with over

5,000 members dedicated to serving the legal inf ion needs of legisl and other public officials, law
prof and stud ys, and members of the general public.
AMERICAN LIBRARY ASSOCIATION. ALA isa profit educational ization of more than 55,000

librarians, library educators, information specialists, library trustees, and fnmd.l of libraries represeating all
types and sizes of libraries and dedicated to the improvement of library and information services.

ASSOCIATION OF RESEARCH LIBRARIES. ARL is an iation of 119 b libraries in North
America. ARL programs and aemca promote equitable sccess to, and effective use of, recorded knowledge
in support of teaching bolarship, and ity service.

CHIEF OFFICERS OF STATE LIBRARY AGENCIES. COSLA is a noa-profit organization of the chief officers
of state and territorial agencies designated as the state library sdministrative ageacy and responsible for
statewide library development.

MEDICAL LIBRARY ASSOCIATION MLAisa lwn-proﬁl pmfcsslonnl luocmxoo of over 5,000 for-profitand
non-profit bers i g librari corp and i (i di 1 dical libraries and allied
scientific libraries) in the hnllh sciences field which seeks to ensure that infc ion vital to medical
educstion, research, and the bealth needs of the nation can be accessed by individuals all over the world.

NATIONAL COORDINATING COMMI1 TEE FOR THE PROMOTION OF HISTORY. The NCC is an
umbrells organization for SO historical and archival organizations and serves as their central sdvocacy office.
The NCC is committed to working on issues of federal policy and legislation that affect historical research,
including sccess to federal information.

NATIONAL HUMANITIES ALLIANCE. NHA is a coalition of 76 organizations: scholarly and professional
associations; organizations of libraries, historical societies, higher education, and state humaaities
councils; university and independent centers (or scholarship and other organizati d with national
humanities policies.

SPECIAL L[BRARES ASSOCIATION SLA is an international nsaocuuou serving m:e l.lnn 14,000 memben

of the i i including special librarians and i g . and

Specnl llbnnlns pmvldc lheu information expertise to corp 2 geocies, trade and
> iversities, and otber fypes of organizations with specislized

mfonmuonneeds.

70-857 0 - 93 - 19
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APPENDIX 10.—STATEMENT BY VISUAL ARTISTS AND GALLERIES
ASSOCIATION, INC.

My name is Martin Bressler, I am the founder and vice-president of the Visual Artists and
Galleries Association, Inc. (VAGA), the licensing organization and copyright collective that
represents visual artists against unauthorized reproductions of their work. This statement is
presented in support of H.R. 897 and S.372. These bills are essential in the effort to bring our
copyright legislation in cbnformity with the laws of the majority of other nations. We have
abolished the requirement that works contain notices of copyright; we have retroactively
abolished the requirement to renew copyrights of works created and copyrighted before 1978,
we have adopted 'something akin to a droit moral for the visual arts. The time has now come
to implement this new protection by permitting the aggrieved party a true capability to be
compensated for the wrong inflicted on him. By doing so, we will hopefully be persuading

purveyors that permission had best be obtained before they reproduce creative works.

The requirement that authors must register their works, either before an infringement or within
three months of publication in order to obtain the benefits of statutory damages and payment
of attorney’s fees is vestigial. A work is now protected on creation. Formalities for
protection are fast disappearing. What purpose other that the accumulation of registered
works by the library of Congress is gained by such registration? We suggest that there are no

substantive benefits gained by such registration.

The requirement that there be registration in order to obtain statutory damages and attorney's
fees is destructive of the essence of copyright protection in two ways:
A. Very few creators register their works within three months following publication or

prior to infringement. By not doing so their recovery is limited to actual damages and
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lost profits, both of which are frequently difficult to prove even if established.

B. Purveyors, knowing of this infirmity frequently reproduce a work without
permission knowing that if pushed, they could always pay a fee and reproduce the work
with impunity. 'l'hes; users are thus relying upon de¢ facto compulsory licenses. The
creator is forced to grant permission for a use he may neither like nor want simply
because he cannot afford to pay a lawyer to sue and at best receive a small sum in

damages if successful.

In thirty-five years of practice in the copyright field, and in the seventeen years that VAGA
has been attempting to protect against unauthorized reproductions of its members’ works, 1
have seen hundreds of instances where creators have been compelled to either grant

permission for an unwanted use or to remain silent if the user has simply said *sue me."*

1 am sure that this committee will hear from others who will convey “horror stories.® Without
my hearing them I can assure this committee that they are true. A copyright infringement suit
where there has been no registration within three months of publication or prior to

infringement can be brought when either the creator is rich or when the defendant has profited
handsomely by its infringement. The present law does not truly benefit the creator against the

defiling of his creation because he has no practical way to stop it.

It is for the creative artist to determine when his work is to be reproduced, how it is to be
reproduced, and by whom it is to be reproduced. As it currently stands, unless the

technicalities of registration are observed, the best the creator can usually hope for is that he
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be compensated a bit by a user who assumes domain over a work and reproduces it 8s it
wishes. The statute as it stands puts the creator in a disadvantageous position with the
potential user. The creator simply cannot enforce in a meaningful way the rights given to him
by statute. The potential user knows this. The plain is not level. The creator has to accept
channels of commerce he may not want and a lack of quality he may truly feel damaging to

him. In reality there is very little that he can do.

The proposed legislation will prevent this. The infringement becomes the issue - not the
technicality of time of registration. Users will know that the creator has a new capability to
protect himself and will assumedly be reluctant to infringe because of such capability. It will
conclude that a license, if granted, will be less expensive than a lost lawsuit. Ifit is not
granted a license, the user can seek another work created by someone more prone to grant it

one. In such an instance, the creator will have exercised his newly found option to say "no."

Of course, it could be argued that there will be more lawsuits in our already crowded courts if
these bills become law. That could be true initially. In the long term, however, less users will
infringe, thus giving rise to fewer claims. Yet if there are more lawsuits it will be because
more creators are asserting their rights - rights which they could not afford to enforce in the

past.

On behalf of VAGA and its 500 members and foreign affiliates, I strongly support the

proposed legislation and urge passage.

Thank you.
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APPENDIX 11.—STATEMENT BY DOUGLAS J. BENNET, PRESIDENT, NATIONAL
PusLic Rapio

Mr. Chairman, thank you for this opportunity to comment on
H.R. 897, The Copyright Reform Act of 1993. We submit this
testimony on behalf of National Public Radio ("NPR") and its 467
member stations and the Public Broadcasting Service ("PBS") and
its 347 member stations.

National Public Radio provides award-winning news,
information and cultural programming to 14.5 million listeners
each week. NPR receives its funding from member stations and
other sources; less than 2% of its budget comes from federal
resources. NPR’sS member stations are noncommercial, non-profit
radio stations funded by listeners (21%), corporations and
foundations (20%), the Corporation for Public Broadcasting
(17%), and colleges and universities, state and local
governments and other sources. Stations are important local
institutions bringing the finest radio programming available in
the U.S. to communities across the country.

Public Broadcasting Service provides quality children’s,
cultural, educational, nature, news and public affairs
programming to 51.4 million homes and provides college-credit TV
courses to more than 300,000 students each year through a
partnership with public television stations and more than 2,000
colleges and universities nationwide.

PBS’ funding also comes from member stations and other
sources; 81.3% of its budget comes from non-federal sources.

PBS member stations are non-commercial, non-profit television
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stations funded by viewers (21%), businesses, corporations and
foundations (31%), the Corporation for Public Broadcasting (13%)
and colleges and universities, state and local governments and
other sources.

Since the Copyright Royalty Tribunal’s ("CRT" or
"Tribunal") inception, NPR and PBS -- on behalf of themselves
and their member stations -- have been claimants in the annual
cable royalty distribution proceedings before the Tribunal.
Although the royalties NPR and PBS have received in those
proceedings for the retransmission of its programming by cable
television systems have been relatively small (NPR currently
receives .18% of the total cable royalty fund; PBS receives 4%),
those royalties are an important source of revenue to NPR and
PBS and their member st;tions, totalling around $5 million in
1989. A large percentage of royalty funds are shared annually
with NPR and PBS member stations. The funds retained by NPR and
PBS each year are extremely important to their operations; our
respective budgets were $45 million and $128 million in FY 1992.
In addition, public broadcasters rely upon the Tribunal to set
rates under Section 118 for public broadcasting’s use of music
owned by various copyright holders.

In addition to our financial interest in the activities of
the CRT, NPR and PBS have, by virtue of their participation in
CRT proceedings over the past fifteen years, acquired a body of
knowledge on the workings of the Tribunal that could be helpful
to the Subcommittee in assessing whether to replace the

Tribunal, and, if so, with what to replace it.
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While the CRT has had its problems over the years, in
general, NPR and PBS have few complaints about the way it has
functioned. Indeed, we believe that in some sense the success
of the CRT has contributed to this discussion. The Tribunal’s
irreqular workload is to a large extent the result of the
frequency of settlements among the parties to CRT proceedings.
We believe these settlements are a result of the stability and
predictability provided by the CRT.

In general, NPR and PBS believe that the arbitration panel
model suggested in the bill is not workable in copyright royalty
proceedings, especially for small claimants. In addition, we
believe that the copyright royalty ratemaking and distribution
process should remain precedent-based and governed by the
Administrative Procedure Act ("APA") and by formal procedural

rules.
PRECEDENT AND PROCEDURAL PREDICTABILITY

NPR and PBS believe that ahy measures designed to improve
the existing copyright royalty distribution mechanism must
employ standards and procedures that result in predictable
outcomes and a legitimate process in the eyes of the affected
parties. A stable legal and procedural backdrop against which
to assess litigation risks and the prospects for settlement is
particularly important to smaller claimants, such as NPR and

PBS.
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Precedent

As pointed out by other witnesses at these hearings, it is
‘extremely important that any system for the adjudication of
disputes between copyright royalty claimants be bound to take
precedent into account. Over time, the Tribunal has developed a
body of substantive precedent that guides its deliberations,
establishes the framework for the parties’ submissions and
arguments, and lends predictability to its outcomes. Without
this reliance on precedent, incentives to settle would be
greatly diminished, and the amount and costs of litigation would

increase.
Procedural Predictability

The bill takes away procedural protections that ensure
fairness in copyright royalty proceedings and imposes few due
process requirements on the arbitration panels. The current
scheme, which applies the Administrative Procedure Act to CRT
proceedings, has contributed to the regularity of the Tribunal’s
proceedings. The parties before the Tribunal kﬁow what to
expect when litigating before the Tribunal, what they must file,
and when they must file it. The rules greatly enhance the
parties’ ability to plan for their participationbin CRT
proceedings, and to predict the costs and burdens that

litigation will entail -- important factors in deciding whether
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to settle or go forward with claims.

Under H.R. 897, these procedures would no longer be in
place. Panels would operate in accordance with "such procedures
as they may adopt.™ In addition, review of arbitration panel
decisions would be limited: a panel’s decision could be
overturned only if it were "arbitrary,"” a standard significantly
more limited than the traditional APA standards of "arbitrary,
capricious or contrary to law,” and "unsupported by substantial
evidence.”" This would provide little protection to parties who
believed the arbitration process had treated them adversely

without substantial factual support or contrary to law.

ARBITRATION PANELS ARE NOT SUITED FOR THIS PURPOSE

Borrowing a concept common in bilateral commercial and
labor arbitration, the legislation calls for selection of two
arbitrators from lists submitted by the parties, and selection
of a third arbitrator by the two party-nominated arbitrators.
While this system works well in typical one-on-one commercial
disputes, we are concerned about its applicability to the cable
royalty distribution proceedings.

The hallmark of the CRT’s proceedings in general, and the
cable royalty distribution in particular, is that they are not
simply face-offs between two parties, but proceedings with
multiple parties, each pursuing its own objectives in a zero-sum
game. The cable royalty distribution proceeding typically has

involved eight claimant groups of varying sizes, each of which
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. seeks to maximize its own share of the royalty fund. If two
arbitrators are to be selected by the Register of Copyrights
from lists submitted by the parties, two of the distinct
parties, at most, will have a nominee on the panel. Resolution
of all claims will be decided by arbitrators who were presumably
nominated because of their disposition to favor their sponsoring
party.

We believe that the arbitration system outlined in the bill
will tend to favor larger claimants at the expense of parties
with smaller claims. The likelihood that an arbitrator
nominated by NPR and PBS (with a share of .18% and 4%,
respectively, in the 1989 cable royalty fund) would be selected
over one nominated by claimants who have traditionally received
much larger shares (e.g., one claimant received over 60% of the
fund in 1989) seems small. It is inevitable that the nomination
of arbitrators would be a matter of gamesmanship and intrigue,
and would itself add to the time, expense, and burden of the
process.

Ad hoc panels are troubling because of the lack of
continuity they would provide. Parties likely would be more
inclined to litigate each claim every year, in the hope that a
new set of arbitrators might see the issues differently. In the
cable royalty distribution proceeding, smaller claimants might
be squeezed out as the costs of repetitive litigation exceeded

the amounts they could likely realize.
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Ad hoc panels would face daunting learning curves,
especially without staff support as provided currently by the

CRT’s general counsel.
Comparison to S8ection 119 Arbitration

We understand that the proposal to assign the CRT’s tasks
to arbitrators stems in part from the view that arbitration has
worked effectively for the establishment of satellite royalty
rates under 17 U.S.C., Section 119. It is our belief that the
success of the arbitration procedure in that instance does not
necessarily indicate that arbitration can successfully replace
all of the CRT’s functions.

The Section 119 proceeding, as compared to the cable
royalty distribution proceeding, involves relatively modest
stakes and few separate interests. 1Indeed, on the one occasion
in which the Section 119 arbitration procedure was invoked, the
parties’ interests were aligned so that the arbitration
essentially was a two-sided contest.

We believe that in a complex, multilateral dispute with
stakes high enough to motivate the parties to litigate
aggressively, the arbitration system set up by this bill would

not be workable.
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COST OF THIS PROPOSAL

Saving tax dollars by replacing a full time Tribunal with
ad hoc arbitration panels is also a stated goal of this
legislative proposal. If cost is a major factor, we would
support funding all costs of the Tribunal, or an entity that
replaces it, through the royalties it distributes. NPR
understands that at present, 85% of the costs of the Tribunal
are supported by the funds the Tribunal administers. The
remaining 15% could be paid from these same funds, relieving the
taxpayers of any burden of supporting the agency.

Moreover, the cost to the claimants is likely to increase.
NPR and PBS probably have as great a stake as any claimants in
ensuring that procedures for distribution are as economical as
possible. Here are a few cost considerations we observed when
studying this proposal:

o The arbitration system likely would require additional
administrative and legal staff for the Register of
Copyrights. We believe it is desirable for any
replacement f;} the CRT to have the advice of a permanent
general counsel and sufficient staff to handle
administrative tasks (including those preceding the
initiation of formal litigation over royalty funds). This

needs to be considered when figuring cost savings.
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o Arbitrators would have little incentive to settle a
dispute quickly, since they would be paid for their time
-=- very likely at law firm hourly rates. Given that, the
savings from using ad hoc panels might not be significant.

o A two-tier process for copyright royalty decisions would
become a three-tier process with review by the Register of
Copyrights before judicial review. This could add to
claimant costs.

o As d@scussed earlier, the uncertainties caused by ad hoc
panels and the lack of established procedures could

greatly increase the costs of litigation.

PRESIDENTIAL APPOINTMENT OF REGISTER OF COPYRIGHTS

We have some concerns that presidential appointment of the
Register of Copyrights might politicize the Copyright Office. If
the Register does become a presidentially appointed position, it
will be important to set a reasonable term of office in this

legislation to ensure accountability.

CONCLUSION

The Copyright Royalty Tribunal has generally served public
broadcasting well. However, if Congress determines it is best to
change the copyright royalty ratemaking and distribution mechanisnm,
it should adopt a system suited to multi-party proceedings, bound

by precedent, and incorporating procedural safequards. We hope you
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will also consider the impact of any changes on small claimants
such as NPR and PBS.
Thank you for the opportunity to comment on H.R. 897. We

would be pleased to answer any questions.
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ApPENDIX 12.—LETTER FROM RALPH OMAN, REGISTER OF COPYRIGHTS,
CopyriGHT OFFicE, 70 HoN. WiLiaM J. HUGHES, CHAIRMAN,
MARCH 16, 1993

Dear Mr. Chairman:

At the March 4 hearing on the proposed Copyright Reform Act of
1993, you heard testimony on, and inquired about, the Copyright Office's
faﬂmtopumitmldpleisamotdaﬂyraslettastoberegxstemd

microfilm farmat. I resporded that the group option had not been
extended to daily newsletters for two equally irportant reasons: first,
because group are more administratively burdensome and

therefore more costly for the Office; and, second, because daily
mlettmmgamnymtmmmthatmeuxraryuantsfctits
collections. Let me explain further

Although the Register has broad power to vary by regulation the
namreotﬂ\emmimanynaniateduiodepcsitccpimrqmredto
an application for registration of a published work, 17 U.S.C.
Sect-.imws (b) (c), this power has infrequently been exercised to permit
group registrations with a single application and fee. In an operatien
receiving a heavy volume of work (667,362 claims during FY '92), the most
efficient means of processing work is that which is most uniform.
are costly. Thus, group registrations are permitted only in
two narrowly ciramscribed cases for corporate clients: (1) far 3
months' worth of weekly or monthly serials (magazines and joaurnals), amd
(2) for ane full month's worth of daily axrent events newspapers. In
each case, the works are desired on a timely basis for the Library's
collections (especially by (RS), and the additional processing costs amd
burdens borne by the Copyright Office are offset by potentially
substantial savings to the Library from receiving copies through
Copyright rather than ordering subscriptions.

Thus, rqrgrwpserials ﬂnmittermstgiveﬂxemhnrytm

remitter must sulmit one full month's worth of issue dates on a 35m
microfilm within 3 months of the last publication date in arder to
qualify for the reduced fee. Applicants that cammot meet these
conditions must register their works singly, as other applicants do.

The Likrary benefits froam receiving works that it would
otherwise need to purchase in a timely manner and in the format it
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stores. In the case of weekly and monthly serials, it receives two
complimentary subscription copies; for daily current events papers, it
expects to receive the majority of the 305 dailies currently purchased in
microfilm at an anmual cost of about $150,000.1

At the same time, Library officials echoed the strong
reluctance of Copyright Office management to extend group daily
registrations to include newsletters. The Library averred that from a
random sample of 1190 daily non~newspaper formats known to the Library,
only 3% are kept for the Likrary's permanent collection. Because of the
'nghadmmxstzatwecostsforhbraryofﬂcasﬂmasﬂemmlmd
Division...", the Library concluded that *...the group registration
pmcssmldmtbethemstcost-effectivemeansforﬂ\eubraryto
obtain these materials.”

Copyright has resisted group procedures because they garner
smaller fees ($1.33 per issue in the case of group dailies; $10.00 per
issue for group weeklies and momthlies, as campared with $20.00 per work
furallomerclam)arﬂareadmmscratmelyfarmhmﬂan
single claims. Through accounting, processing, examination, certificate’
production, and cataloging, all works in a group must be kept together.
If ane issue is lost, all must be held until the missing copy is located.
si.milarly, if one requires correspondence, all must be held until the
problem is resolved. Finally, even if the registration is problem-free,
each issue must be examined, cataloged, and tracked separately. In the
case of group serials, thlsmamasmﬂmasuumthemlwmkfur
one-half the fee. For group dailies that require more
examination of microfilm, the workload is as much as 30 times the normal,
for only twice the fee. In addition, because group registration

and fee structures are aberrations fram the norm, our
automated tracking system must be modified to accammodate other than
standard fee service.

In terms of mampower and money, group procedures are more
costly than the norm. Absent a strong showing of countervailing
benefits to the national Lilrary's collection, the Office has narrowly
ciramscribed their availability. Nonetheless, we are aware that daily
newsletter publishers are keenly interested in price and paperwork
breaks, and complain that they are effectively frozen out of the cwrrent

1 Representatives of the National Newspaper Association stated at a
March 1, 1991 meeting with the Office that 70 to 80 percemt of its
mberstupvmldregmteratredmdfee,amuuebysavetheutraryat
1east$100000 mwrdusecostsevuyyear
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APPENDIX 14.—ARTICLES SUBMITTED BY JOSHUA KAUFMAN, Esq.

ART BUSINESS
NEWS

SO WHOSE PRINTS
ARE THEY, ANYWAY?

by Joshua J. Kaufman
recent private ruling handed
down by the United States
Copyright Office on adispute
inyolving the reproduction of antwork
_has the potential to throw the owner-

ship of hundreds of thousands of post- .

ers, limited edition prints, and photo-
graphs into question.

The effect of this ruling could be to
divest artists and publishers of owner-
ship in reproductions made by outside
printing firms. This ruling could aiso
represent a windfall to many unsus-
pecting printers.

The Copynight Office recemly' re-
jected a series of copyright applica-
tions by an artist who sought to regis-
ter her underlying artwork and the
photo-mechanical offset reproduction
made by her printer.

On The Law_

For the last decade, the artist has
been registering her underlying art-
works and the prints made from them
on a single application, following in-
structions providedtoher by the Copy-
right Office. In order to comply with
state print disclosure laws, the artist
included, in small print at the bottom
of the reproduction print (in an area
usually covered by the frame), the size
of the edition, the method of repro-
duction, and the name of the pnnter.

While reviewing some of her re-
cent applications, the Copyright Of-
fice noticed the name of the printer
and contacted the artist. After ascer-
taining the reproductions had not been
printed by the artist herself, it ruled
the printer's contribution added
*neuch ericipadity fo the nracess to

January 1993

" make the reproductions derivative
works (a position disputed by the art-
ist), and that the copyrights in the
reproductions were therefore owned
by the printers.

The artist, in a series of phone
conversations and correspondence
with the Copyright Office, explained
the printer’s contribution in creating
the offset lithograph was merely me-
chanical, that its sole contribution was
to reproduce the original as closely as’
possible, and that she had the absolute
right of approval on all aspects of the
final prints.

The Copyright Office, notwith-
standing these explanations of the
natureof the contribution of the printer
or of the artist's actual control over
the final product, maintained its hold-

- ing that the amount of originality nec-

The Copyright Office
maintained its holding that
the amount of originality
necessary to hold a

copyright in a derivative
work is minimal, and that
the printer owns the
copyrights in the prints.

essary to hold acopyright in a deriva-
tive work is minimal, and that the
primer owns the copyrights in the
prints.

The artist dealt with this ruling in a
pragmatic fashion: she had the print-
ers she had hired assign any and all
rights they may have had in the prints
back toher, thus avoiding the expense
and necessity of suing the Copyright
Office in federal court to try 1o force
a change in the ruling.

Taking the position of the Copy-
right Office to its logical conclusion,
not only would a printer be deemed
thereproduction copyright owner, but
so would a copy center that makes
color copies for which an operator
had adjusted the contrast. tnt. and

othor e R



If one accepts the Copyright Office
position. an arust or publisher thay
asks a printer or atelier 10 create a
reproduction of a prc-cxisting workv|s
granting them a copynght license for
the creation of a denvatve work.

A derivauve work 1s a work based
upon one or more pre-existing works.,
such as a translation . . . art reproduc-
tion . . . or any other form in which a
work mayv be recast, transformed, or
adapted. A work consisting of c‘d‘ilo-
nial revisions . . . or other modifica-
tions, which, as a whole, represent an
original work of authorship, is a de-
rivative work."”

Whoever creates an authorized de-
rivative work is generally entitled to
copyright it in their own name. For
example, if a movie is based on a
book, the film is considered a denva-
tive work of the book. and the copy-
right in a movie will be held by the
movie company, not the book’s au-
thor.

The same would hold true for
songwriters and record companies.

: Thchcomposcr may own the copyright
in the song itselt, but the rccord'com-
pany will own the copynght in the
sound recording.

The owner of aderivative work has
the same nights to its work as any
other copyright owner, except if lim-
ited in its original grant of rights. All
such limitations should be clearly ex-
pressed in any license agreement.

In a situation such as noted in this
column, there was probably no dis-
cussion whatsoever regarding the na-

ture of the license being granted to the
printer, as the amisis and/or printers
probably had no wdea the printer was
being granted any righis in the under-
Iying reproductions

593

The right 0 publiciy distribute a
copvrighted work is one of the rights
herent in the copyright owner. By
feturning the limited edition prints.
reproductions. or photos to the arist
or publisher. the printer has probably
granted them an implied license 10
distnbute the reproductions. However,
since any copyright license that is not
tn wniing 15 deemed non-exclusive.
the printer could also grant distribu-
ton nights 1o others.

In addition. as with many other
contracts, a copyright license without
a specified term og time limit may be
considered terminable at will. Thus, a
printer could cut off an artist's rights
1o distribute the works and deny the
artist the right to acquire additional
copies of the work.

The precious rights heid by the
printer and the artist or publisher will
vary from case 10 case, depending on
the nature ofthe correspondence. pur-

- ¢hase orders. and conversations be-

- tween the parties. However. what is »
clearss printers do have certam rights
in the reproductions they have cre.
ated.

What can an artist or publisher do?

As lo pre-existing works, a legal
analysis must be used to determine
whether the rights of the printer are
sufficient to cause a problem. If they
are, the artist and publisher would
need to negotiate an assignment of all
rights the printer may have in the
denvanve work.

Depending on the relationship of
the parnes. this might be an easy.
economical. insubstantial manter. or
might be a complex problem which

could end in expensive litigaton. [uiy
something 1hat nceds 10 be closcly
examined on case-by-case basis,



Every artist andlor
publisher should, asa -

matter of routine in
dealings with printers,

ohbtain an assigmment of
any and all rights in and
to the derivative work
hefore any work is
performed.

Prospectively, each and every ant-
ist and/or publither should, as a mat-
ter of routine in dealings with print-
ers, obtain an assignment of any and
all rights in and to the derivative work
(i.e., reproductions made by the
printer) before any work is performed.

While the assignment can be and
should be part of any contract or pur-
chase order, a separate document of
assignment should also be obtained.
This document would not have to
containany of the financial aspects of
the transaction. It would be a public
document 1o be recorded with the
Copyright Office.

It is important to note copyright
assignments must be in writing to be
valid..Thus, the oral agreement of the
printer to assign all its rights will not
necessarily be recognized or effec-
tive.

Under the Copyright Office’s cur-
rent policy, to register an artwork one
would still use the standard form VA
and could use the lithographic repro-
ductions as copies of the best editions
for the purposes of deposit. A deriva-
tive work owned by the printer would
require & separate registration.
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If you acquire an assignment and
register the reproduction, in form VA,
section 4, under “Transfers,” you

- would state you acquired the copy-

right by assignment and could attach
the assignment to the application. In
section 6 of the form, under “6A, Pre-
existing Material,” you wouid Jist the
name and nature of the underlying
anwork. e.g., watercolor by Jane Doe,
and in “6B, Material Added to this
Work,” you would put “reproduction
of watercolor by photo-lithography.”
+  Whilethe Copyright Office s posi-
tion may or may not be correct, its im-
plications will likely cause some ma-
jor waves in the ant world, depriving
artists and publishers of copyrights
they thought they had, and giving
those rights to printers who neither
asked for or bargained for them. Q

Joskmo Kaufmon. Esq.. is an ort low expert He
successfully argued the 1989 iandmori copyrigh
case. CCNV vs. REED. before the Uniied States
Supreme Court He has taught art law ot ike
Corcoran School of Ari and 1eaches entersam-
ment law ot the American University Law School
He 1 the Execunve Direcior of \ plunteer Law-
¥ersfor the Aris D C.. and 1s bated 1n Washine.
1o . D.C

5SS
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YOUR CLIENT HAS GONE BANKRUPT-A BLESSING IN DISGUISE?

By Joshua Kaufman, Esg.

Early one morning you open the paper and find. to your horror, that one of your best clients
has jus filed for bankruptcy! The dient owes you a significant amount of money and has licenses
for some of your best works. Does the facr thar the dient has dedared bankruptcy mean you musc
forfeit the money owed you? Does it mean you have lost your rights in your artwork? Can they
keep using your work without paying royalties? Just what rights do you have?

First, let’'s explore what actually happens when someone declares bankruptcy. There are
several forms of bankruptcy. Chaprer 13 is consumer banksuptcy, Chaprer 7 is toral dissolution, and
Chapter 11 is reorganizacion. (Chapter 11 is used when a business feels overwhelmed by io debus,
but believes that if it is provided some relicf, it will be able to get back on its feer). This ardde will
concentrate on the cffects on an artist when one of his or her creditors files under Chaprer 11.

Credicors can also force a debtor into bankruptcy to protect their interests if they feel thar
the debtor's activities jeopardize their ability to be repaid. In cither bankruptcy simation, volunary
or involuntary bankruptcy, papers are filed with the appropriate bankruptcy court. Bankruptcy courts
are Federal courts.

In most Chapter 11 bankrupecies, your dienc is "a debtor in possession,” in which they are
entided to continue operating cheir business and remain in possession of their assers. You would be
considered a creditor. that is. an entity that has 2 daim against the debtor; the dlaim is defined as
a right to payment, whether secured or unsecured debt. The court will enter an automaic stay, to
provide the debtor with a breathing spell, which is needed in order for the business to get back on
its feet. An automatic stay halts all collection efforts, harassments, foredosures, or litigation. An
automatic stay may also benefit creditors by ensuring that the remaining assets of the debror are
property mainuined and chat no single creditor is paid in a manaer that favors one creditor at the

expense of others. The automacic stay remains in effect undl the cse is dosed. dismissed. or
discharged.

If you appear as a creditor on your dient’s books., you should automatically receive notices
from the courthouse, allowing you o file 2 document known as a Proof of Claim, in which you may
list the monies owed to you by your dient, the debror. If you have not heard from the bankruprcy
court, and you are owed money by someone who you heard has filed bankruprcy, be surc o call visic
the court to find our if 2 bankruptcy proceeding is going on. In order for you to recover under
bankruptcy, your Proof of Claim musc be filed by a specific date, of you may be barred from ever
recovering any sums from the debtor.

Meetings are held periodically ac which creditors have the right to examine the debror
regarding ctheir assets and the seartus of the reorganization. In a large bankruptcy, a creditors’
committee is usually formed and an atworney represendng the individual debtors committee is usually
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hired. In Chapter 7 bankruptcies a truseee is appoineed. The trustee will review the various daims
filed and decide which ones to acknowledge and which ones to contest.

Claims also are grouped according to whether they are secured and unsecured. A secured
caim is 2 money cdlaim which has specific collateral assigned to support it. This generally will not
be the case with a commercial artist and his or her dient. By and large, artists are deemed unsecured
cmdltor:. which puts you at the borrom of the list in terms of collecting. This is the case if you have

d and ferred the artwork and/or trademarks and copyrights w a dient for a lump sum
paymcnt and your dient has completed all contracrual obligarions to you excepr for paying you. You
can expect o recover lirde, if anything, for your croubles.

However, many if not most commercial artists will find themselves in a simadon where all
obligations under their contracts are not completed. Such contracts are known as “executory
contracts™ and provide an artist with a greater opportunity. to collect monies due.  In such cases, the
artist, notwithstanding the bankruptcy, may very well be in a position not only w collect back
monies owed, but if the dient intends to continue using the artwork, also to be paid ar his or her

. fullm:forﬁmmuse.plu;bepmwdedaddmonzlmmnwdmdxcbmkmptdmtmllbeable
to mainain the payment schedule.

The specific legal definition on an execucory contract differs from jurisdiction to jurisdicrion.
However, the basically accepted definidon is that "an executory contract is 2 contract under which
the obligations of both the bankrupt, and the other party o the contract, are so far unperformed thar
the failure of either to complere performance would constituce 2 material breach, excusing the
performance of the othér.” In the commercial artist/dient contract, dauses that may make a contract
execucory would require che artist to provide notice of any infringement suiss, provide notice of any
additional licenses granted for the same or similar art, defend any infringement suit brought against -
the dient, hold the client harinless from liabilicy for breaches of warranties set out in the agreement,
or require the client to pay royalties, make quarterly reports on sales to the artist, maintin books and
records, keep aspects of the license confidential, and furnish the artist' with an accounting. Many of
‘these requirements will be familiar to anyone who regularly grants artistic licenses. It must be
emphasized that no two cases are handled in the same manner, and that while this list is compiled
from existing cases, ic is offered by way of illustracion only.

If 2 contracr is deemed executory, the bankrupt dlient has the right either to accept the
contract, or o reject it If they rejeet it all rights revert w the artist, who may make future use of
d\ework,andnfanyﬁmdsmowed the artist can ty to collect them as an unsecured creditor.
(However, it is often the case thar the antwork and logos provided by artists arc essential to the
bankrupt dient and to their continuation in business. The dient may continue t use the artist’s
work only if they fulfill chree legal requiremenss: Fitst, they cure any current defaulr, such as overdue
toyalties {or provide the artist with adequate assurances chat the defaule will prompdy cured.)
Second, the debror must provide compensation, or adequate assurances of compensation, to the artist
for any acrual monetary loss that resulted from the prior default. Finally, the debror must provide
adequate assurances of furure performance under the contrace.  This puts the arise in a very good
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position, better than most people in a typical bankruptcy situation (and perhaps even berer off chan
they would have been withour a bankruptcy, especially if the dlient has been slow in paying).

The timeframe for acceprance or rejection of exccutory contracs differs based on the nature
of the bankruptcy. In Chaprer 7 bankruptey, in which the debror is winding down their business,
there is 2 60-day period after entry of the order, to provide time to decide whether to accept or reject
a conmact. In a Chapter 11 bankruprcy, a debeor in theory, has 120 days, but this is often exxended
for a period of years. The extra time is granted so that a proper reorganization plan may be created.
There are techniques and methods available to protect the artist if the debtor continues to use the
artwork during the determination period and then ultimatdly rejects the license. 1f, in 2 Chaprer 11
situadon, the artist feel, that he or she is being abused chat or she can file motions with the count
requesting thac the rejection or acacprance of the agreement be made a at time cermain.  The arist
can petition the court to change the banksuptey from a Chapter 11 0 3 Chaprer 7, or request chac
a trustee be appointed, even in a Chaprer 11 bankrupicy. Also, che monies owed for using the
artwork while the debror is deciding whether to accept or reject the executory contract may be
deemed an "administrative daim,” which is one of the hxghut priority daims and one in which the
likelihood of being paid is gready enhanced.

One common dause scen in many concracss, is known as the “ipso facro”™ financial default
provision. 1t reads something like "... in the event of a bankruptcy, or insolvency, the appointment
of a crustee, the license granted herein shall immediately terminate.” These dauses are unenforceable.
It is amazing, even chough the unenforceability of such stacements has been a part of the law for
several years, how many contracts still contain such language in their "standard boilerplate forms.”

Another general rule in bankrupecy is that the non-assignability dauses in contraces are not
enforceable. Non-assignability clauses seek to prevent your dients from assigning use of your arrwork
to other people withour your prior consent. However, there is an exception to the banksuptey law
refusal to honor non-assignability clause, that is, if they are covered by other "applicable laws.”
Courts have held thac the non-assignability language found in copyright and trademark laws are
“applicable laws.” Therefore artises, unlike other creditors, can prevent 2 debror from assigning the
license or right to use the artwork or logos.

Many of these special bencfis to artists are contingent on the language used in their
agreemenss. Two contracts covering the same transaction but in different language might provide
drastically different results in a bankruprcy situation. Therefore, it is important chat you review your
contracts to ensure char if your dient goes bankrupt, you are provided with the maximum number
of rights available. This is all the more imporant when dealing with start-up dienas or dient who
you feel might be confronting financial difficulties.
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If your dient declares banknupecy, and you do not have an execurory contract, be sure to file
the appropriate papers, and perhaps attend the creditor-meetings. While in many instances it is true
that unsecured creditors get pennics, if anything, on their debr, chere are many cases in which
uasecured creditors who are diligent can collect hefty sums.

If a dient of yours does declare bankniptcy and your contracx with them is still executory,
and if chey continue o use the art work, they will be required to bring themselves current, continue
paying you, and provide assurances that you will continue to be paid, or rights in the anwork revert
tw you. Itonically, under some ciraumstances your dient’s bankrupecy may in face be a blessing in
disguise. ’

Copyright Jochua Kaufrran 1992
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ART BUSDOESS KEWS

Down By Law

Courts Put An Copycats, Samplers on the Run

by Joshus Keufmas
or the lau decade. and 3t an
F acceleraied raie the past five
YeAss. an appropnation. uning
other people’s images v one’s own
work, has become an IMpOnant 1ssue
in the an business.

Well-known wisual arists have
been openly and blaunly Wu
ing the works of others. malung few. l
if any, i and

m law reviews and rade pusmals,
with both s«des voxcing the arhisi
asu for allownng os not atiowing the
ncorporation of pre-c s ishing anworks
mo subsequent works by dilfesera

While the an and ausac world have
dncussed these as absirecy issues, &
Pumber of amin3 and musicians have
taken the more senous route and filed
tawsuas.

g the work 1nt0 their own. Wittun  artists. Pro-sppr Safar,and with if
the Musac indusLry. rap ML, in par- p:rlllynn;:{m “an s for e may, the courts have not been pes-
txculsr, have been snasching bits and peopic™ (0 “all & 15 denvative and wbymcmmtul\nmud
peecesof cecorded songs end 15 Just the logica) by
rating slighily modified versions im0 uonolm-:epwd:m lnsuaa.lh:cum have found, under
therr own works, The practice 15 Many srusts whose works have 3 vancty of legal theories, that sppro-
known a3 “sempling.” been ased withou! thess coment do praung and incorporating others’
2 he altraistac apgx work 15 a viotation of both copyright
VIEWPOINT approprators. They feel thewr rights  dad trademark law.
N bave been mlnn'nﬂ upan. and tha The couns are not oaly repadiating
N articies have approp hon of thefi. b are
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legal basis under wiich artis may
protect thewr work. In fact, for the firss
time 1n the United Siates, & court has
ruled tha an artist with a distinet style
who has scquired a -nde fdbvw;

ng worksin
nhuuymlnumnm

The courts are not

only repudiating
appropriation,
hut are expanding
the fegal basis
under which artists
may protect their work.

The first 15 a New York case which .
held that the renowned arusi, Jefl
Koons, deliberately lnd unhvlully

ona pecung card by uung s the
basis for a sculpturc. The image in
quesiion was created by California
photographer An Rogers in 1980 and
deprcts a couple holding 2 liner of
pupgres. Koons® sculptare was virtu-
ally sdentcal 1o the photo.

1n 1990, 3 lowercourt ruled against
Koons, and 3 recers appellate coun
tuling uphoiding the lower count's
decusion seems (0 have put the matter
torest in New York suste. (New York's
an law ;3 usually followed by other
uaes.) For Koons, his siance is typi-
cat of those asusts who believe they
have a nght 1o sppropriate the work of
others n the rame of an. |

“Since when do pudges qualify a
an critics?...(This ruhing) not only
harts me, but every other arust. [t was
u\lynpaawdphuo.wlpnit
spintuatny. smmanon, and ook it to
another vocabalary.. .If | was greedy,
| would have copeed 8 Picasso..-. The
ruling will have a chilling effect on
amius who seek to vansformn every-
day mages 0 an.” Koons sisted.

Through hrs counsel, Koons said
fie belwved fus work “way a parody
and was protecied by federal law,”
though three federal pudges on the
appeilate panel noe ondy found no
tegal mentan Koons' . et
specifcally chastised him for piracy.
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ALT DUSINESS NEWS

DOWN BY LAW
< omsmued jrom puge PO

ancgpance. and greed in addiion, in
remanding the case back 10 the kowes
nal coun. the appellase pudges 100k
an vnrwa) siep The pane) direcied
the tnal judge 10 ascenan whether
Rogers would be enutied 10" €nhanced
damages” because Koons® behsvior
WS 30 CRregIGus.

The Koons case was decrded under
topyngh law and was based on the
accepued pninciples thal direc copy-
ing 15 an infringement. even if the
second work 13 in a different medium.

1n » second case, the Tarkay case.
the coun eapanded the nghts of ongy-
na) crestive armsts beyond what hat
been the generally accepted bound-
anes

The Tarkay case deals wuh smuta-
400 of style more so than 2 direct
copying of a specific work The suis
was filed by Romm An Creations and
Landon Contemporary An Lid., the
licensed distnbutors of hechak Tar.
kay's posiers and limued edition
pnacs, respectively, agunst Siencha

Simcha was marketing 3 line of

claimed were extremely mimiler in
Siyle 10 theis a5t 's work The ensy-
wng lawsuit, however, was not bascd
on copynght a1 all, 1 was based on
trademars law. which 13 based on the
federal law known as the Lanham
Aa.

The law goes beyond the nghi to
protecy a logo of simple trademark,

ing the overall i

product ‘s look and design have among
the viewing public. The underlying
test in sl radeenark cases is the “like-
lihood of confusion on the pan of the
contuming public s 10 the source or

peints th the Tarkay

origin of 8 p product.”
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The plainufTs, Romm An and Loo-
don Comemporary in this case, re-
ferred 10 several theones under the
Lanham Act; and under a similar type
of staie acuon called dillusion: and
also under unfair competition and
decepive irade practices, another stute
cause of sction. The plainsifls claimed
the work sold by the defendants was
for 1he “willful and caiculated pur-
pose of trading upon plaintiffs” good
will.”

The Tarkay side was successful,
and the coun granted a preliminary
injunction basting defendants from

10 be tao similar in style to Tarkay's
1f the case. scheduled for a trial by
Jury beginning in September, does
not sexsie, the matter will go forward
based on these issues.

It és important to nose the court did
n101 wrile 8 sweeping opinion in wiich
i siased (that no one could copy the
siyle of another antia. Instead, it lim-
ised the scope of its ruling. The coun

In a secomd case,
the Turkay case,
the caurt expanded
the rights of original

creative artists bevond
whut hav been
the generally
accepted boundaries.

sated that it is necegsary to find tha
the Yook (style) of the firm anint's
work is distinctive, and Lhat it has
acquired a “secondary meaning ™ (sec-
ondary meaning is a trademark term
signifying the antist and his style are
30 disunci and so well known that the
purchasing public has come (o iden-
tify that unique and distinct style with
a specific arnist.)

Additionally, the siyle for which
proseciion is sought must serve only
sesthetic graification and have no
express purpose Other than to idemtify
the creator of the anwork. The coun
alsoheid that there, of course. must be
a sim;larity between the works.

The coun ruled, “Itis the combina-
tion of features as 2 whole, rather than
a difference in some of the dewils
which must determine whether the .
competing product is likely to cause
canfusion in the mind of the public.”
The coun examined color paterns,
shading, placemnent of figures, the
physical srtribuses of the characwern.
the depection of the charecters in their
situng and reclining positions, the
charsceeristics of clothing vis-a-vis
the different works—and concluded
there was & sufficient similarity be-
tween the 3

The coun also indicated that there
st be 3 direct competition between
the ducts. as tha i the
likelihood of confusion. Another fac-
10r the coun considered was the “jun-
o user's good faith,” i.c., whethes




601

AT BERINERS AP

DOWN BY LAW
s amtimmed frm puge 92

the setundary user was aware of the

the adoplion ook place ’

The coun heid that inthe case of an
anst a3 popular 23 Tarkay, o would
be dufficuly for a compettor 1n the
print marker not to have been sware of
fus works. In sddinon, the court looks
31 the quatity of the jumor user's prod-
uct [fitrs of a bowes caliber. the nghts
of the ongina) user are more likely o
be enforced.

In the Tarkay case, the quality of

the delendants” (wind> was mu o
sue. as they were of ihe same quatiy
as Tarkay's However.incases where
the punor uses s works are of an nfe-
nor quality. an addimonat cause of
action for damaped reputaiion may be
recogmzed

The sophustcatron of the purchas-
ers was snother (actoe the court exam-
ined closely. and whether they have
the abslny to evaluate the differences
besween the products The less so-
phisticaed the buyer. the greaer the
likelibood the coun would find con-
fusion on the pan of the purchasing
public.

This court’s paniion on the st
# embodicd n the following slaw
men “Une salutary purposs of the
Lanham Act i this context is 10 pro
LGt the creanve artist's nght 1n his o
her creation and thus provide icen-
tive 1o be creanive protecting and
1 rather

] Y
than sufles compeution.”

As siated above, the coun protected
Tarkay's style under Uademask law,
but not under copynght law, A new
body of law s developing, however,
w the area of computer law which

A nunbet of Compuics Liwssils
hats e hebd that copyniphu notonly pro-
ety the acrual text of 3 compuier
reogram. but also protects the “look
and tec)” of the program In “look and
feel” cases, the couns have looked 1o
the otganizanon of the work, the way
111 set oui, and how it appears on the
xreen (g the computer user Thus,
cvenf 3 compuier program’s code is
not copeed, but the look and feet of 3
competing program s similas 1o that
of the fuw, sn infnngement may be
tound

E

hese lepal

may afford siylistic wan-
uts under copyright Law a3 well.

from the ccmv-'nu mn: imo the an
world, we would see rulings which

would hold that, even if one does not
copy an anwork directly, but rsther
the overall “look and feel ™ of it (which
1 read as style). 1t may in fact violaie
the copynghs of the ongunal anist.
Another area of appropriation
where the original amins have been

The cuerging trend has
artists, publishei
galleries on notice that
artistic appropriation (s
not considered by the
comrts tn e *fai
“a reasonable artistic
expression.”

vickorious is with “cut-outs™. A num-
! ber of companies engage in custing
| outanansts’ images fromiearsheets.
; advertisements. books. caralogues,
. posters, and calendars. and then frame
i them or mount them Lo tife. blocks. or

other objeciy 10 seil them inthese new
« formais. in the fast few years. the
couns have kept farly umfom i
holding these types of use as prohid-
ued under the copynght law,

There 15 also s lesson to be leamed
{rom those cases in the music industn
where appropnaung rap artsts have

been losing cases '
1 The emerging trend has arusis.
publishers, or gallenes (il ihvee would
be liable 1n an infringement suu) on
anistc ot
contidered by the courts to be “fair
™ or ~» reasonable sruisic expres.
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A New Artist Right: Access

What happens when an artist needs a copy of one of their works of art in order to
put it in a catalogue reasonne of their works? What docs a publisher of an artist’s work
who would like to include several of the artist’s older works, which have been sold to
museums or individuals, do to get transparencies. When a dealer is selling an artist’s
work and would like to put together a brochure or catalogue for prospective buyers, how
do they get slides of earlier works? In any of the above examples if the artist has not
maintained publication quality transparencies of their work they will need access to the
art works in order to have them professionally photographed. The situation is common
but it has posed a great problem for artists, museums and dealers. The reason being that
artists, even though they retain the copyright to their work, have not had right of access
to their own creations,

Prior to January 1, 1978, when major changes occurred in the copyright law, when
an artist sold an art work they lost any and all rights they might have to the work
mcludmg copyrights or any other rights against destruction or alteration. Under the old
regime when someone bought an art work they bought it in a complete and total fashion.
As of January 1, 1978, the copyright law changed and provided that the physical
embodiment of a work and the copyright were separate and distinct. Thus when one
purchased a painting or other work of art they did not purchase the copyright and did
not have any right to reproduce it in any fashion. The right of reproduction stayed with
the artist. The copyright law was silent, however, as to how an artist could exercise their
rights. If the artist had mainteined good quality transparencies of their works they would
simply use them in order to create reproductions. However, if they had not or lost the
slides and needed access to their sold works they were at the mercy of the owner of the
work. The copyright law was silent as to any "right of access” to a work of art. When an
artist is denied access to their work they are cffectively denied the ability to exercise their
copyright thus negating the change created for their benefit in 1978.

The resulting instances of artists’ inability to copy their works for legitimate
purposes are numerous. The reasons for denying artists the ability to copy their works by
owners of the- work ranged from honest concern about the safety of the work to
mercenary attempts to extort access fees from artists. At times it was simply
vindictiveness based on bad feelings that had arisen over time between the artist and the
collector or institution which held the work.

Museums often found themselves on both sides of the situation. While many
refused artists the right to have access to their works others were stymied in their
preparation of catalogues or retrospectives because they dld not have access to works of
art held by others.

Artists and their dealers who might have wanted to make posters or limited
edition prints based on an original that the artist no longer held who were denied access
lost the ability to do so. As a result thousands of dollars in potennal profits have been
lost.
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A number of lawyers in the art ficld, myself included, have argued that under the
law of equity there is, even if not specifically stated in the copyright statute, "an implied
right of access”, a compulsory easement to the art work by the owner. To hold otherwise
frustrates the intent of the law. This legal argument while not found in the copyright law
has been recognized by courts in real estate transactions. Under certain circumstances,
due to the nature of subdivisions of properties, there have been situations created where
properties end up having no egress to them from any road. This blocks all access to the
"landlocked” picce of property. Courts have recognized the inherent inequity of this
situation and have granted landowners, non-exclusive easements (rights of travel) over
their neighbor’s land so that they can get to and from their property. This avoids the
situation in which a person is denied the right of enjoyment of a property right.

Until now this theory has been just that, a theory advocated by art lawyers in
order to protect their artist clients. Finally, judicial support for this argument has been
articulated. In a recent holding in the CCNV v, Reid case, yes, that is the same case that
went to the Supreme Court three years ago where the Supreme Court held that the
creative party and not the commissioning party owns the copyright to a work. It was
hailed as a great victory for independent contractors and agtists. In their decision the
Court, after finding that Mr. Reid was not an employee of CCNV, remanded the case
back to the trial level to determine whether or not CCNV’s contribution to the work was
sufficient enough to make it, CCNV, a joint author. Just before the case went to trial on
that issue, the parties reached what at the time they thought was a settlement. Mr. Reid
was given the exclusive copyright in all three dimensional reproductions and CCNV and
Mr. Reid were given joint ownership of the copyright for two dimensional reproductions.
Mr. Reid was the only one allowed to make sculptural copies and CCNV in addition to
Mr. Reid could make posters, postcards, calendars and the like for fundraising purposes.
The agreement was entered as a Consent Judgment and signed off by the Court on
January 7, 1991.

At the time it was presumed to have brought an end to this protrected litigation
which had commenced in 1986. However, peace was not to be. When Mr. Reid asked
CCNV for access to the sculptures so that he could make a mold of the work thereby
exercising his exclusive three dimensional copyright in the work CCNV refused to allow
Mr. Reid near the piece. The parties argued back and forth through difficult and intense
negotiations but reached an impasse. CCNV refused to let Reid make his casts. The
parties went back to Court and fully briefed this new issue. CCNV’s position was that if
Mr. Reid wanted to exercise his three dimensional reproduction rights he would have to
resculpt the work. Mr. Reid argued under two theories: One, that the denial of the
access was a form of copyright infringement, as it limited his copyrights, and the second
was a technical argument by the way of equitable relief. The Court granted Mr. Reid’s
petition based not on the copyright law but under the general principles of equity and
under a judicial doctrine known as the "All Writs Act®. This obscure act gives the Court
undefined powers to enforce its earlier orders. The earlier order in this case was the
Consent Judgment. The Court found that, "Reid is entitled to a limited possessory right
of his own the nature of an implicd easement of necessity to cause a master mold to be
made of this sculpture whereupon it (the sculpture) shall be returned promptly to

70-857 0 - 93 - 20
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CCNV." The Court specifically gave CCNV 90 days to turn the piece over to Mr. Reid
who is required to have insurance on the piece for the benefit of CCNV. Mr. Reid has
30 days to create the mold and thereafter has to give the work back to CCNV. CCNV
will have no interest in the mold and all costs of making the mold, of course, would be

borne by Reid. .

What is very important in this ruling is that for the first time a Court recognized
in 2 judicial proceeding that an artist has a right of access to their work in order to
exercise their copyrights.

This ruling, while technically only binding in the District of Columbia, is a federal
case and will probably be looked on with great care by the other jurisdictions and
hopefully be followed. While this may or may not be the end of legal disputes between
James Reid and CCNV the battle has led to two very important legal rulings which have

benefitted artists greatly.
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NEW L STS RIGHTS LAW

After more than tea (10) years of prompting {rom the arts community, Congress bas finally granted
artists maral rights. “Droit maral” as these rights are known in Europe became incorporated into law
pursuant to the Visual Artists Rights Act of 1990. Technically the law amesnds the existing copyright law.
The new law applics to “works of visual arts” vhchmdeﬁnedupamnmdnmp.pmucruulpmm
existing in a single copy, in a limited edition of 200 copics or fewer that are signed and
numbered by the artist, or, in the case of a sculpture in multiple cast, carved, or fabricated sculptures of two
hundred or fewer that are consecutively numbered by the artist and bear the signature or other identifying
mark of the artist. It also includes still photographic images produced for exhibition purposes oaly, which
exists in a single copy that is signed by the photographer or in limited additions of 200 copies or fewer that
are also signed and consecutively aumbered by the photographer.

The act specifically excludes from the definition of protected works any poster, map, globe, chart,
technical drawing, diagram, model, applied art, motion picture or other audio visaal work, book, magazine,
newspaper, periodical, data base, electronic m!mummeham:pubﬁaum.aubamﬂu
publication. It further excludes any merch g kem or ady i e, covering, or
packaging material or i It also elimi: from :ﬂ‘whnnde{or-hxn'wnyobjea
that would not normally be entitled mwmmummdmw
law,

The rights which are granted to artist fall into two basic categorics; the right of attribution and the
right of integrity. Attribution catitles an artist the right to claim authorship of a work of art and/or to
preveat the use of their names as the artist on a work of visual arts which they did not create. The artist
shall also have the right to prevesnt the use of their name as the artist of a work in the eveat of a distortion,
mutilation, or other modification of the work which would be deemed prejudicial to the artist’s hoaor or
reputation.

The right of integrity grants an artist shall bave the right to preveat any intentiocal distortion,
mutilation, or other modification of a protected work of art, which would be prejudicial to their honor or
reputation. An artist also has the right to prevent the destruction of an art work of recognized stature.
There are no definitions nor any guidelines explaining what constitutes “prejudicial to honor or reputation”
nor of “recognized stature.” Thase issues will be defined by judges and juries with the help of legions of art
experts and lawyers. .

The rights conferred in this law are only available to the artists themselves. This is true whether the
artist is the copyright owner of the work or not. When a work is a joint work both artists bave the rights
granted under this law.

The law, of course, does not cover modification which results from the passage of time.
Deterioration due to the inheritant nature of the materials used a work will not be deemed 10 be a distortion
or mutilation. Specifically, the law does not place an sffirmative obligation of oa an owner.

The scope of the law sppears to be limited to prevenung an active act of modification on the part of the -
possessor/owner of the work of art. However, in an attempt to encourage preservation, without rising a law
suit, the law specifically excludes from the definition of improper modification the act of art coaservation.
The law also excludes any public preseatation which would indlude lighting, placement of the work that is not
destructive. What this seems to address are “sight specific works.” It would appear that moving a “sight
specific work™ would not violate this law.

The duration of the moral rights vary, depending on when the work of art was created. In regard to
protected works of art created after the effective date of the act (Junc 1991) the duration shafl be for the life
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of the author. With respect to works created before the effective date of che law, but for which title has not,
as of such effective date, passed from the artist, the duration shall also be for the life of the artist. Ia the
case of a joint work, it shail be the life of the last surviving artist. Tbe term runs based on a caleadar year,
thus an artists rights survive through December 31 of the year of their death. The law does pot apply to
works created and sold prior to June 1991,

The moral rights granted to an artist may not be transferred to the owner of the work or anyone
else, but the artist may waive their rights. It should be noted that the waiver must be in writing. There can
not be no oral wai A vaiver ¢ must identify the work and the exact type of modificatioas
permitted. The waiver shall only apply to the work and the limited exceptions specifically identified. What is
not listed is not permitted. In:a joint work, cither artist can waive rights for both of them without the other’s
consent. [t should be understood that moral rights are separate and distinet from ownership of the copyright
in the work or in the work of art itself. A transfer of the copyright in or of the work itself has no bearing
whatsoever on the moral rights granted under these new sections of the copyright act. The converse is also
true, the waiving of moral rights does oot negate the ownership of the uadeslying copyrights in a work.

The law has a special section dealing with the removal of works of visual arts from buildings. If a
protected work of art has been incorporated into or made a part of a building in such a way that removing
the work will inherently destroy, distort or mutilate the work, then it may be removed oaly if a) the work
had been installed in the building prior to the effective date of the law; or b) if it was installed after the
effective date, there is a written understanding that the work may be destroyed, mutilated or damaged if it is
necessary to remove it from the building. If an owner of a building wishes to remove a work of art and does
oot have writtea permission to do so, they may still remove the work-including it’s destruction, mutilation,
distortion, if the building owners have made a diligent good faith attempt without suceess to sotify the artist
of their intended action. An owner is deemed under the law to presumptively to have made a good faith
atrempt if they sent a registered letter to the artist at the most receat address that the artist has recorded
with the Register of Copyrights. If a building owner provides notice in writing to an artist, and sinery (90)
days after being informed of the inteation to remove the work, the artists cither fail to remove the work
themsetves or to pay for the removal of the work of art, then the owner may remove it.  If the artist does
remove the work and there is an exp iated with the recl ion of the work, ownership of the work
shall automatically revert to the artist for no additional cost. -

The Register of Copyrights has been ordered to establish a special system whereby any artist whose
work of visual arts has been incorporated in or made part of a building, may record their name and address
with the Copyright Office for the purpose of the statutory notice. Thbe Copyright Omce will set up
procedures for updating of the records 5o that the artist may be found.

A number of states currently have morat rights hws on their books. Tbe federal law specifically
preempts and nullifies all existing state laws. In some states greater rights were provided while in others
fewer rights were granted. The federal law differs in fundamental ways from some of the state laws. The
federal faw protects the reputation of the artist, specificaily the artist must show that the modificatioas of
work will do damage to their reputations. Some of the p pted state laws p d the work of art itself
with no burden on the artist 10 show damage to their i i

P 14

The enfi rights granted artists are similar to those available for a copyright infring
One can sue for injunction, damages, and the fike. The criminal penalties, which arc pmded for certain
copyright violations, are specifically excluded from the moral rights section. The Fair Use waivers provided
for in the capyright law also apply to this section. The Copyright Office has also beea ordered by Congress
to study the concept and effect of resale royaities. These rights are keown as Droit de suite and aflows an
artist to participate in a percentage of the profits on subsequent sales of their works. Initially, resale
royalties had been a part of the current law, but this linkage was one of the key reasons that the law took so
long to be passcd and were thus dropped.
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Anochcrdungemthccopyngjuhwwh:chwumdzupmo(lth‘uualAnmRmAam
protedting architectural works. The law codified the screp T!J'ma. hi '_,,.md
plans were protected by the copyright law, but has now also included protecting the buildi h h In
thepuz,mdmdmhmulddusclbuﬂﬁngndubngulhqudn«&pylh:hwmyoﬁh:u:hﬂm
were without recourse. It now appears under the law that if oot copies the building even without refereace
to the architectural drawings and clones it, they will be Eable for copyright infringemeat.

This law brings the United States into line with Europe where many of the rights granted to artists
in this {aw have been available in Europe for over a ceatury. There will certainly be a period of getting
ad;medwth:mnddednghumwnuhbuhmwmdmm More than
ever, approp d and sales agr will be oceded. Proper registrations with the
Gopyrlghtorﬁa,whil:uwuysunmt,mmmtobemm
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APPENDIX 15.—SERIES OF LETTERS (1-32) FROM NUMEROUS
ORGANIZATIONS AND INDIVIDUALS ENDORSING HLR. 897

Lettar 1 ’
OUTDOOR ‘WRITERS ASSOCIATION OF AMER!CA, INC.
2017 Caw Ave., Suite 101, State College, PA 16801-2768; 814-234-1011

RECEIVED
MAR 5 1993

House Judiciary Committee Sub on Courts

The Outdoor Writers Association of Americs, inc., an educational association of
professional outdoor communicators, strongly supports H.R. 897 (the Copyright
Reform Act of 1993). Specifically, we support the bill's elimination of the
registration-befors-infringement requirement as a condition for eligibility for
attomneys’ fess snd statutory damages, and of the registration requirement

As exscutive director of the organization for the past nine years, casss of
copyright infringsment cross my desk weskly. Most of the time, our members
do not have the financial resources to put a stop to the infringement and
sttomeys they spesk with discourage any action becauses of the "registration
before infringement requirement.*

At this moment | am gathering information on a particularly unfortunate case.
Four members of a Huron, South Dakota, family are copying srticies from old
Eisid & Stream magazines snd selling the articies to other magaxines with just s
few minor changes. Attorneys st Fisld & Stream will not pursue the case since
the magazine buys First North American Rights Only. The authors hold the
~copyright to their material and they don't have the resources to pursus action.
Unfortunately, the Huron “manuscript factory” Is still in business.

it’s an injustice that outdoor communicators, who are smong the lowest paid
writers (only refigion ranks lower), are unsble to defend their rights to their own
copyrightsd materiai.

Ws urge the passage of H.R. 897.

‘M——'—_?
~ 7
%Mﬁn
Exscutive Director
OFFICERS: PRESIDANT —~Tom Huggier, Michiges: PREEIDENT ELECT—iches] Lovy. Now York: VICE PRESIDENTS—Clesa Sepir, Now
rmmuhn—.u-—-mn:-ma—.mmmmsﬁam-

flald. Massachosemn: Devid Richey, Michigss: Kay Ellerhadf, Mostsas: Doty Los Fegely. m‘l’-ylﬁh.mﬁ-hd' Floride;
Rab Kach. Sowh Carslins: Tom Sisasra. California: lpmew Twraws. Missow:; Tom Wharna. Utk

COUNSZLS: LEGAL=-Rebart C. Smith, k.. Missowsi: MEDICAL —Juiins M. Kowsisti, M.D., liiscis: INDUSTRIAL LIALSON—BI Cork. 0I5
scis; TAX=Charies Butkiey. Lovisisns: HISTORIAN—E4 Honsvs, Wisconsia. OUTDOORS UNLIMITED EDITOR: Corel J. Kermvege

e
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A Lettar 2 . ADVERTISING PHOTOGRAPHERS OF AMERICA
HPH MNAYIOMAL
February 26, 1993

The Honorable Willom J. Hughes
Chairmon, ammummmwwwmwm
.mdlcuyc:ammoo
Soamo 241 Connon Houte Office
[ Washington, OC 20515-3002
= Decr Chairman Hughes,
an. Seeses
vies Sesareemy The Acvestiting Photographern of Amaerica Nationol, on argonization reprase 2000
Lanay Mamma professional advertising ond commercial photographen. supports H.R. 897, The
acewevany Copyright Reform Act of 1993 and emphatically urges ifs pasage.
e —— HR. 897 would eiminate the requirement that photographers and other creators

mamovmebwuhplbrtoonrm.mornhadertomwmme remedies of
Doae Lavamsm statutory domages and atiomey's tees when defending ther creations. Thb change

fasevrs oaceves  ygts US. creaton on an equal footing with foreign authors In defending thelr copyrights.
dasit Camx
retsisany Most photogrophers do not formally r thel IMoges unisss they hove a strong
4 frame sense thot an might be infringed. rely on morking their photographs with o
Sanmt HEBwn copyright notice in order to aster infringement, but few photographers have the
it resources 1o register every imoge they creafe. Out of potentially hundreds or
thousands of fim a photographer might expose on a shoot”, It Is Impossible
nre wome - to predict which Imoge or-Imoges might, sometime in the future. be . Undess a
Deypenins S phmogmphor con ng!stor an imoge within 90 days ofter publication or before

l'lfrhg nt occun. the stalutory remedies afforded by the cument copyright low are

Addiitionolly, few photogrophers con afford the cost of Higation. A typical damage

ara Loe Ansaas enough to make Higation economically fecsiie. The statutory right to an award of
attomey's fees under H.R. 897 wil put infringen on notice that photographerns and ol
it other independent crecton are for the first time in @ position 1o aftord to enforce thelr

By eliminating of registenng works before an Infingement

sult is filed. our members wil be able to take swift action ogainst infringers. Registration

con toke Q creator who Con register works in person con avold poying on

Inficted fee for expedited , no lpgal oction con take piace untll o

work is ro

Copyrights are importance In the cument oge. They ore the
assets of most R. 897 makes sensbie proposats 10

streamine the Copyright Office and tho procsss by which ol photographern con

protect their

Respectfully submiited,

Mitch Enhom

7801 MELEOBE AVE. LBS ANSELES, OA SO048 (E15) 938.3086 Fan (513) 923s8.3888
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A: National

Purpose and National Goals
APA ~

To advise and represent advertising and commercial photographers on issues
of mutual interest affecting their manner of business and professional stand-
ing. To provide representation and a voice in all forums and assemblies which
may impact the rights and privileges of our members.

To promote and maintain high professional standards of performance and
ethics among the membership and within the profession and to cultivate
friendship and mutual understanding among professiona! photographers in
the creative, business and advertising communities.

To sponsor and conduct scheduled meetings, educational workshops, semi-
nars and other forums for the exchange of ideas between advertising and
commercial photographers and their clients on issues and problems affecting
the industry.

To collect and disseminate informationrand other data to the membership on
activities of the corporation, trends and developments in the business and
profession of advertising and commercial photographers.

To establish member legal protection and an educational plan through a
tailored package of legal services designed to solve and prevent the lega!
problems thatadvertising and commercial photographers commonly encoun-
ter, such as photo-rights, property rights and billing and payment procedures.

To provide an information source to assist members with given assignments,
locations, suppliers, travel needs, crew personnel, etc. through the establish-
ment of a Iigrary, referral lists, supplier directories, and data from various
professional surveys. :

To establish and maintain an Advertising Photographers of America publica-
tion for circulation to membership.

To sponsor APA Traveling Photographic Exhibits, which will circulate to
appropriate schools nationally and internationally as a showcase for state of
the art photography. ;

To provide apprenticeship and scholarship programs to qualified recipients.

To provide information and establish criteria for research and development of
new products to members. As representatives of the premier echelon of the
photography profession, the APA offers a primary testing ground for supplier
products.
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Lettar 3

26 February 1993

Representative William J. Hughes,

Chairman, House SubCom./Intellectual Property
241 Cannon House Office Building

Washington, DC 20515-3002

Dear Representative Hughes:

I am writing to you today in order to voice the support of
the Picture Agency Council of America (PACA) for an important
piece of legislation (H.R. 897, titled the Copyright Reforam
Act of 1993), the passage of which is crucial-to the
preservation of the concept of creators’ rights and the very
notion of copyright protection.

By way of introduction, I should inform you that PACA is the
North American trade association of stock picture agencies.
Its membership 1s diverse in terms of both numbers {(current
membership includes over 90 of the finest picture agencies
doing business in the U.S. and Canada) and geography (our
member agencies are located throughout North America,ras the
enclosed membership directory proves). Our members act as
the agents for a cumulative total of well over 10,0008

‘creative individuals working in a variety of professional

fields, including photography, i1llustration and computer
graphics. '

In its simplest terms, our industry is in the business of
leasing reproduction rights to existing photographs and
artwork. As such, the very foundation of ourfindustry are
the copyright laws which, in the wisdom of pravious
generations of legislators, were created and periodically
updated for the purpose of ensuring the rights of individuals
to protect their 1ivelihood by preserving their ownership of
their creative works. .

e —————————
PALL H. HENNING / PREBIDENT
THIRD COAST / P:0. BOX SI87 / MILWAUKEE, W1 53202 / (414) 785-0448
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Unfortunately, as I am sure the members of your Committee are
well aware, no law, no matter how lofty its goals, has much
practical meaning in the real world if there are not suitable
means for enforcing it. In this regard, somewvhere along the
way the goals of copyright protection have been usurped and
replaced by a counterproductive set of bureaucratic
regulations which remove the very clout which I believe
copyright legislation was historically intended to vest unto
individual creators.

Traditionally, creative individuals, whether they be
photographers, artists, or authors have, for the most part,
been independent small business people. They are not multi-
national corporations, they do not have a large staff of
employees or lawyers (if any), and the vast majority
certainly do not have ®deep pockets®.

Likewise, most of the picture agencies which represent these
photographers and artists are also saall businesses. VWhile
PACA counts among 1ts membership many of the very largest
agencies in the industry, by far the majority of our members
are small or medium size agencies. This was borne out by a
survey of PACA’s membership conducted in early 1991 (the
latest survey available) by the independent firm of Fairbank,
Bregman & Maullin, Inc. The results of this survey indicated
that for 1991 thirteen companies projected sales of $1
million or more, with all the rest anticipating sales of
under $1 million (in fact, the median projected gross sales
figure for PACA agencies for 1991 was $280,000).

I feel this is an important point to consider because the
members of your Committee are, I am sure, very aware of the
steep costs of litigation in today’s society. The simple
fact 1s that, while the copyright laws make our business
possible, the act of actually defending the copyrights of the
material created by photographers and artists in federal
court has become virtually impossible.
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why 1s this so? Because the majority of work created by
photographers and artists is not routinely registered. As a
result, when infringements occur the remedies of statutory
damages and attorneys’ fees are not avajlable., Very few
individual photographers or artists, and very few stock
picture agencies, have the resources necessary to mount a
successful copyright infringement action when they know full
well going into court that they will be unable, if
victorious, to be awarded attorneys’ fees (which can easily
amount to tens of thousands of dollars) and statutory
damages. . Is it fair that individuals or companies can
knowingly steal a creator’s work and not be brought to
Justice simply because the creator or his representative
cannot afford to commence an enforcement action? Surely it
is not.

The logical conclusion to such a situation 1s an atmosphere
in which the individual copyright owners’ rights are greatly
diainished 1f not destroyed. This certainly appears to be
antithetical to the purposes of the copyright laws which have
been established in this country. Furthermore, the erosion
of the ability of creators to defend their copyrights creates
a climate in which many individuals find it impossible to

.continue in their profession with the knowledge that their
work may be knowingly 1nfr1nocd upon without them having the
adbility to respond.

PACA wholeheartedly endorses H.R. 897 and urges its speedy
adoption. This d11) makes much-needed corrections to the
existing system of copyright protection, including provision
for awarding statutory damages and attorneys’ fees regardless
of whether a creative work has been previously registered.
¥ith the availadility of these remedies, photographers snd
artists may once again pursue their crafts in the knowledge
that they will not be priced out of the justice system.

Furthermore, H.R. 897°s provision for eliminating the
bureaucratic requirement of registering s work for copyright
protection prior to the filing of an infringement suit simply
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makes good sense. The burdensome requirements of fil1ling out
forms, paying registration fees, and submitting deposits of
work seem designed to inhibit people from enjoying the
benefits of copyright protection. Again, this 1s out-of-step
with the true ajms of copyright law, and our organfzation
applauds H.R. 897 for simplifying this situation.

The United States has a great history of protecting the works
of creative individuals. In this area, as in so many others,
we have been a world leader, and our copyright laws have been
the envy of creative people around the globe who labor in
atmospheres which are much less conducive to the protection
of their mork than our own. '

H.R. 897 is a tremendous opportunity to make our justice
system more equitable and our copyright protections have real
meaning. In an era in which information and images are not
only all-pervasive but also extremely powerful, the Copyright
Reform Act of 1993 will return some of that power to where it
rightfully belongs: to the individual citizens who create the
photographs we communicate with, the art which brings us
enjoyment, and the books that we read. Your support for and
passage of H.R. 897 will be rightfully remembered by
thousands of picture agents, photographers, artists and
authors as a reasoned and moral response to what has become
an unfair and unworkable system.

Respectfully iours.

fud B

Paul H. Henning, PresidgAt

ccs Rep. Barney Frank Rep. John Conyers, Jr.
Rep. Jack Reed Rep. Mike Synar
Rep. Xavier Becerra Co Rep. Romano L. Mazzolid
Rep. Carlos J. Hoorﬁeud Rep. Howard L. Berman

Rep. Don Edwards
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WAR 0% 69

Dear Representative Hughes,

I am writing to voice support for an important piece of legislation currently in your
committee (H.R. 897, MMWRMMMIM). It is vital to pass this
bill in order to maintain the basics of copyright protection and enforcement.

The Stock Market is a stock photography library representing over 350 photographbers
and their copyrighted material It is our business to lease limited reproduction rights to

We have seen in recent years an increase in infringement cases and it troubles us that
power has shifted from the creator to the abuser. The curreat law s specific that a work
is copyrighted upon expression. However, any real financial reward in an infringement
case is based ultimately on registration of the work. Photographers are not set up to
sdministrate the registration of the millions of photographs taken in any given year.

Unfortunately, significant resources are necessary to mount successful litigation in an
action. Many creatives are not disposed to undertake the financial expense
of legal action if, even in the cvent of a judgement, they will not be entitlod to attomney’s
fees or damages because the work was not registered. An individual’s copyright is
Mwwmmmwnmdmmm

We support H.R. 897 specifically for its elimination of the registration before
hﬁhmmmulmheﬂdhﬂnyﬁxmmﬂteulﬁm

ANSTERDAN » SIRLE « SRNGBELS» COPNIASEN « CURBELOORF © MRASICRITT » HAREIIRE « MELSNIK » HONS LIPS

m-u-m-ww—-mm-m 2% » TOKYO * TORGITO» WIBENA> VOORBURG » ZLSCH o
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damages. This provision is in keeping with the spirit of the copyright act of protecting a
creative individual’s work, while ridding us of the bureaucratic burden of registration. It
is important that as we eater this new "information age” of digital transmission of visuals
that the very basics of our rights, an individual’s expression of an idea is his own, remain
true. ’

Weurgeyoumwpmn;heCopyﬁghtRebmAadl%aMlmkfomﬂmin
passage. :

Sincerely yours,

Richard Steedman

President

cc.  Rep. Barney Frank Rep. John Conyers, Jr.
Rep. Jack Reed Rep. Mike Synar
Rep. Xavier Becerra Rep. Romano L. Mazzoli
Rep. Carlos J. Moorhead Rep. Howard L. Berman
Rep. Don Edwards
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UAY Lt FERMVL-CIO
873 Broadwey
New York, New York 10003
(212)254-0279
Letter 3
Jonathan Tesini 1 March 1993
Presiders -
Charles Thiesea
Orpamizing VP William J. Hughes, Chairman
Burten Beckwith House Judicizry Committee
e v\ Subcomumirtes on Intellectual Property and Jodicial Administration
Secretery-Treasurer 241 Cannon House Office Building
Rachel Bord Washingson, DC
Eastern VP
Virginis McOslloagh
Central VP
Dear Chairman Hughes:
Janet Jacobs
We VP .
xu‘:::ug. The National Writers Union {UAW Local 1981J(NWU), a labor union representing
Judith Levioe thirty-five hundred (3,500) free-lance writers of all kinds across the United States,
v o strongly supports HLR. 897, the Copyright Reform Act of 1993, Passage of this
bill will ift an onerous burden from our membership, most of whom rely for their
) livetihood on their right to ownership of the work they create—their copyright.
Advisory Board
Ben Bagdikian L .
Aqmﬂeuy-" The majority dmnﬂa:mﬁw@mﬂmmhn.
Selth Bomoatn Although even our poet and novelist members will benefit from passage of this
Kay Boyle bill, it is our journalist members whose incomes will be most directly affected, so I
m;“% will speak primarily of their work ives here.
Philip Ca
., et s gt o bty e My
> are on
E‘i’a"‘é.m difference between success or failure of their writing businesses. .A journalist will
Yoria Gambach typically sell first rights to an article to a national magazine or karge circulation
Dave Marsh pewspaper, then sell the right to repeint that article to a number of secondary
E. Eheiben Mifler outiets, or recast the article for use in another medium. When the original
m:;’:'“ purchaser resells the work to a syndicate, & wire service, an electronic database, or
Tillic Olsen pﬂhm.wnh;n:nﬂmofo;&ymb&wm.ﬂmwmm
Gaco Paley Jost a significant portion livelihood. wnnr‘sbmnbxmzh&dm
Marge Piercy
i 0 failyre.
Dirbaas Raskin Unfortuscly, sach infringement is not uncomnon. As the NWU's Extermal
Pt s Organizing Vice President I am the officer in charge of our grievance system. I
Milion Vioa: n&cnnﬂninﬂofmiﬂtwhwkhuhemmmdwi!hunpqmmm‘(ﬂm
Saff is, stolen). I see the results of the current copyright registration requirement in the
:.npzu&a: inability of my members to enforce their ownership of their work,
Robert Hamirechi
Sybil Woag
Anoe Wyville
Boxton * Chicago * D.C. * Los Angetes * Minaeapolit/St. Prui « New Jeney
New York * - W * Western Mata,
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Journalists do not register copyright except in the most unusual circumstances. The
current registration fee of $20 does not seem exorbitant. For a book publisher it is not. But
for a journalist who may sell from fifty to a hundred articles a year the accumulation of
registration fees becomes an expense not supported by the income of a writing business. Add
to the expense the administrative overhead--forms, postage, mailing, accounting—and it is clear
that a journalism business cannot bear such expense.

The NWU has intervened in thousands of writers’ complaints. We have recovered for
writers nearly three-quarters of a million dollars from publishers in unpaid fees and other
contract violations. But we have had to recommend that writers do not seek legal redress in
cases of copyright infringement. We estimate that a copyright suit will cost an average of
$90,000. Such a suit cannot make sense when there is no hope of recovering statutory
damages or attorneys' fees. But journalists, who cannot justify routine regisxmion of their
copyright have no hope for such awards under the current law.

What does it mean that one of the main advocates for writers’ rights must reluctantly
recommend against pursuing legal remedies for violation of those writers’ rights to the
property that is their livelihood? It means that the law written to protect these rights has
failed, that the protection is being worn away as infringers realize they can violate a writer’s
copyright with impunity.

Without this protection a corporation can use an article containing a favorable mention of
its product in its publicity without even contacting the writer or publisher, much less seeking
permission or offering payment.

Without this protection newspapers can routinely include work written by free-lance
writers along with staff-written work when they offer to sell their contents to wire services,
on-line databases, other publications. They need not even examine this practice when there are
no legal consequences.

H.R. 897 will return to these workers the protection they need to carry on their business
without fear of such theft.

In addition H.R. 897 will relieve a burden from writers who go to court seeking only to
prevent an infringer from continuing an infringement, knowing that such is the only redress
available. As the law stands today, such a writer must still register copyright before filing
suit.

Take the case of a journalist who has written a weekly column for a newspaper and finds
that the newspaper, although it is only paying for First North American Serial Rights,
routinely includes the writer’s column with its sales to another medium. In order to pursue the
case successfully the writer would be advised to call attention to all the incidents of
infringement. But to do that today the writer would have to register 52 copyrights for every
year of infringement.

Although it is true that current law allows for group registration of such work with the
payment of one fee, such registration requires filing of the entire section of the publication in
which the work appeared. Journalists cannot store such volumes of paper. Working
journalists today maintain files of "clips” of their works, that is, a clipping or copy of the
work printed work itself, not the surrounding section.

So such a journalist would need to pay one thousand, forty dollars ($1040.00) for each
year of infringement.
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When a book was a precious item, the product of great labor, copyright was important. It is
even more important today when words flow easily as bits of electronic information and
intellectual property is the coin of the information age. Please pass H.R. 897 and return to
writers the protection they need in arder to continue in the business of disseminating ideas.

Sincerely,

A

Charles Thiesen -
External Organizing Vice President
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SPATARO & ASSOCIATES

Attorneys at Law
6100 Wilshire Boulevard, Suite 300

Letter 6 Los Angetes, Califormnis 90048-5107
* TELEPHOME TELECOPIER
(213) 939-4862 (213) 939-4667

March 2, 1993

LECOPY AND
EIRST CLASS MAIL

The Honorable William J. Hughes

House Judiciary Committee

Subcommittee on Intellectual Property and
Judicial Administration

241 Cannon House Office Building
washington, D.C. 20515-3002

Re: H.R. 897
Dear Congressman Hughes:

I have practiced copyright law for the past fifteen years
and primarily represent independent photographers, graphic
artists, illustrators and other visual artists. From first-hand
experience I can say that copyright infringement upon -visual art,
particularly photographs, is widespread and more often than not,
the infringers pay nothing. Infringement has become so blatant
that many infringers will not even stop after receiving a cease
and desist letter, let alone pay compensation to the artist whose
rights were consciously disregarded. Such infringement not only
occurs in the lower levels of society but includes major
publishers, media companies, television producers, television
stations, magazine and book publishers of all kinds, and
multimedia producers. Many times when the infringers are
confronted with their infringement and clear-cut liability, their
response is "So what,? Its only a photo." Actual damages are
often under $25,000.00 and infringers understand very .well that
in most cases litigation fees and costs would exceed the damages.
The result is that continuing infringement is rewarded and
creative people become more frustrated at their helplessness.
Moreover, the gradual but always continuous "chipping away" of
rights eventually so impairs copyrights (i.e. exclusive licensing
arrangements may not be possible), that many talented artists
abandon their creative efforts.

H.R. 897 is certainly a move in the right direction to
promote and stimulate creative efforts in this country. I have
prosecuted many copyright infringement cases and believe the
availability of statutory damages and attorneys’ fees in
copyright infringement litigation is absolutely essential to the
ability of individual artists to adequately protect and enforce
their rights. It is often impractical for most artists to
routinely register their material within ninety days after first
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publication or before infringement occurs. Consequently, the
remedies of statutory damages and attorneys’ fees are usually
unavailable. Thus, it becomes economically unfeasible to pursue
such claims.

My experience. has shown that registration of photography by
mail takes anywhere from four to six months. In one case, it
took years to obtain certificates of registration from the
Copyright Office. Expedited registration, which involves
approximately $200.00 in filing fees per registration, takes
about two weeks. That is a long time when an injunction is
needed to stop the dumping of infringing materials on the public
and the destruction of markets that belong to copyright owners.

oOover the years it has been difficult to turn down clear
liability copyright infringement cases involving willful
infringement because it is not economically feasible to pursue
them. It is sad to hear artists respond to that advice by saying
"So .what good are my copyrights anyway?" I usually go on to
explain that the artist would be unhappy with me as well if we
pursued a case where the attorneys’ fees and court costs exceed
the damages recovered and that pursuing such claims often
generate bad will between the attorney and client, even when an
injunction is granted.

The passage of H.R. 897 will at least give my clients
greater ability to protect and enforce their copyrights. This is
very important in the current multimedia age. Many multimedia
producers believe that taking a photograph or a substantial part
of a photograph is some kind of "fair use® since they alter the
photograph and use the altered photograph with other visual and
audio material. Many multimedia producers also believe that they
can get away with it and if caught successfully play poker with
artists who often have difficulty financing litigation. Faced
with the prospect of losing on liability, and having to pay legal
damages and fees, most infringers will consider contacting
artists to obtain permission to use their material, or at least
be more inclined to more fairly settle lawsuits. oOur country’s
copyright laws are approximately ten years behind the current
technology. As the use of digital media increases, the demand
for large quantities of visual artwork will also increase.
Copyrights to these materials are of increasing importance.

The responsibility for the Copyright Office should be vested
in a person appointed by the President to undertake that
responsibility. I also support the bill’s proposal to make the
Registrar of Copyrights a Presidentjial appointee.

Copyrights are the primary business assets of most of my
clients and H.R. 897 will help insure those assets can be
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adequately protected like other assets. H.R. 897 will help
promote creativity and allow more talented artists to
economically survive. The current system of copyright
registration and remedies helps encourage artist frustration and
the decline of quality visual art.

Respectfully submitted,
SPATARO & ASSOCIATES
—
. ‘L‘l(&\ﬁ\‘ \ i 65&5:;—— _
STEFPHEN A. SPATARO .

SAS/Tb



Society of Amenca.n Travel Writers

1153 CONMECTICUT AVE. N.W. SIETE 500. WASHINGTON, D.C. 20006
Q@02 4290630

Letter 7
March 3, 1993

207 Cannon House Office Building
Washingtoa, D.C. 20515

The Sodiety of American Travel Writers (SATW) commends and applsuds the convening
o(hannpontbw of copyright reform and, more specifically, on HR. 897,

The Copyright Reform Act of 1993, which you inmtroduced in the US. House of
Representatives on February 16, 1993.

We most heartily endorse this legisiation, which will reform and restructure the process by
which copyrights are registered with the government. And more important, HR. 897 makes
some long overdue changes that will ease the burden of filing for copyright protection of the
intellectual property and work product of those who create works for a variety of media and

The content and integrity of the work cited deserves the protections and rights afforded by
copynglnhw If infringement of these rights occur, an individnal ought to be able to seek
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As you are well aware, current copyright law requires registration of a copyrighted work
as a condition to bringing an infringement action and —this is a matter that cuts to the heart
of the matter—-requires that a work be registered before the infringement commenced as a
condition for being awarded attorneys fees and statutory damages. With these requirements
in place, the creator of an individual work is mandated, in effect, to register all of his or her
works automatically, if he or she is to initiate an infringement action that is meaningful.

The reality, though, is that most individual creators do not register their works routinely.
It is just too much of a burden. As you, Mr. Chairman, pointed out in the statement
accompanying the introduction of H.R. 897, the number of copyrightable works created in
a year is not known, but no doubt numbers in the millions. Yet, the Copyright Office
reported only 634,797 registration applications in all of 1991.

In the case of the travel journalist, the burden in filing a copyright application is all the
more acute: most of us travel extensively. As such, even if we wanted to register a work,
we really can’t. Time and resources have to be committed to what we really do: travel in
order to carry out research, conduct interviews, or take photographs that may or may not
be transmitted, eventually, to readers, listeners and viewers. When we don’t travel, we have
to produce and/or inventory our products. Most of us have to maintain substantial photo,
slide or disc libraries of our material in a fashion that makes it readily retrievable for first
use or re-use. For instance, an article submitted to a newspaper or magazine may or may
not be used. Footage of a travel destination may or may not be broadcast. Even work that
is requested or actually assigned by a potential user of our product may or may not be used.
At the same time, one of our members may be called upon to produce a photograph or copy
on short notice, in order for the user of the product to meet a last-minute deadline need.

Under such circumstances, it simply makes no sense to register all of a travel journalist’s
inventoried work in the event that it might be used, just to make sure that —-should there
be an infringement-- we can take legal action against that infringement, especnally if we have
any hope of recovering attorney’s fees and damages.

In remarks accompanying introduction of companion legislation (S. 373) in the U.S. Senate,
Senator Dennis DeConcini that elimination of the registration requirements would
"significantly benefit small businesses and individuals.”

We agree, Mr. Chairman, as many, if not most, of our members are entrepreneurs who can
ill afford the time and resources that are mandated, in effect, by leaving the copyright
registration requirement in place.

Finally, your legislation would bring the United Stgtes in line with the rest of the world: ours
is the only country with the copyright registration requirement as a condition to litigation.
Because our work is sometimes published or broadcast abroad, we receive greater —or
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easier— protection, per se, clsewhere than we do in our own country.

The Society of American Travel Writers agrees with the content and objective of your
legislation and, urge its speedy passage and implementation.

Respectfully submitted,

s/Tom Grimm
President
Society of American Travel Writers
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Advertising Photographers of America, New York.
RECEIVED
Imtte:(:h 4, 1993
’ 119 12 1903

241 Cannon House Office Buflding -Sub cn Courts

Washington, D.C. 20515-3002

Dear Congressman Hughs:

As the Executive Director of APNY, a non profit trade assoctation
devoted to helping Advertsing photographers, I am writing in
support of House of Representatives Bill 897 The Copyright
Reform Act of 1993, that which ks to ge the current
legislation regarding copyright law.

In the ten years of APNY's existence, I have found that the
gmustmarnforphotoqnphmhthncopynghunqo!thdr
work and the {llegal use of such work. Our photographers are
involved mostly in advertising shoots, and as a result, many works
are produced. With their busy schodulu, many hardly have time
to register for a copyright. Under current law if a photographers
work is infringed upon, and their work is unregistered, then while
they can take their case to court, win or lose, they cannot gain
statutory damages or attorney's fees. Hithout such compensation,
lidgation proves very costly to the photographer and would
financially be a mistaks. The amount in question is usually small in
comparison to the cost of lilgation. Since those that infringe are
usually aware of this, they kmow that they can get away with it,
and current law encourages them to do so. In many cases, what
the photographer really wants is to obtain an injunction against
continued infringement, with the recovery of damages being
secondary. Unfortunately, many photographers simply cannot
afford to take action, and will not do so knowing that they will not
be compansatsd. Photographers are powerless as their work gets
exploited and this not only hurts the photographic community, but
all artistic and creative industrias as well. Thess people rely on
the fact that what they produce is their own and nobody else's.
without protection of copyright, photographers lose their most
important asset, the demonstration of their skills and abilities.

Sincerely,
R NN
At Uablilon
J

Marilyn Wallen
Executive Director
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Letter 9
* Sub on Courts
The Honorable William Hughes March 8, 1993
U.S. House of Representatives

Washington D.C. 20515

Dear Mr. Hughes:
I would like to thank you for introducing and supporting the
Copyright Reform Act of 1993 (H.R.897).

I am a professional photographer with my own studio, residing
in salt Lake City, Otah. Most of my work is advertising
photographs for corporate and industrial clients. I am currently
the chapter president of the Utah/Mountainwest chapter of the ASMP
(American Society of Media Photographers).

When the last copyright bill went into effect in the late
seventies, photographers and artists were given full right of
ownership of copyright of the works that they created, but were
denied the possibility of suing for statutory damages and lawyers
fees without registering each photo with the copyright office prior
to publication. This bill would rectify this situation.

Here is an all to common scenario of what happens under the
current law: You are looking through a magazine and you see one of
your photographs. You know you didn't sell it to them, so you call
them up. They say go ahead and sue us, knowing full well that the
actual damages amount to only $300 - $1000, and that no attorney in
the world will take your case.

A professional freelance photographer will shoot anywhere from
100 to several thousand images on a given job. He will do this on
an average of 2 to 3 times a week. If we want to have true legal
protection for our work, the numbers of images and filings we would
have to register with the copyright office would be truly
astronomical. ’

As you can see, this would be an inefficient and bureaucratic
nightmare for both the photographer and the copyright office. What
actually happens is that very very few photographers register their
images, because it just isn't practical. 8o we take the risk and
occasionally lose, and the unethical businesses that know of this
loophole profit from it.

Again, I would like to thank you for your support in
correcting the injustice of this sjituation.

v Bl B

808 BAUER 820 WEST 2N SOUTH  SALT LAKE ITY, UTAH 84104  801-535-0652

70-857 0 - 93 - 21
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o I RECEIVED
MaCTAVISH o
e
March 10, 1983 -

The Honorable William Hughes
US Houss ot Remsenuuvu
wisshington CC 20518

Dsar Mr Hughes,

| am a professional photographer and mem! hafof'rhehma' Sodatyof
Media Photographars (ASMP), and a voter. I'm .
support of photographers and all individual creat m
introduction and support of H.R. 887 addresses a ﬂa anam
eoayﬂghtlawandprovldesfacmmcoatoﬂecuvo plamantation of the -
laws protecting authors’ rights.

As you know, the intent of Congress, throughout the history of the United
States. has been 10 provide protection to creators through the Copyright Act.
lnpncbee howmr,ﬂnlnwhutoomnwurudagmmandmds

Most photographers must produce thousands of photographs yearly, yet most
ofuean’tlﬂmdmvmﬂtohdpwmmumﬂo filing, shipping, etc.
Photographers ars truly the smallest of the small businessss. The complexity
of the Copyright Act, its registration requirements and the cost of registration
further prohibit most of us from being able to tske advantage of the
protections provided by the Act. istration of our work is required prior to
infringement if we are to. qualify for statutory damages and. legal
Mm.unmmsaﬂmmmwhwm.fuelmcal
PUIESSES, 8 MRSgC.

Whauﬁwtocdlmmnmwsw hu,hwautm.
d phey . "

{H

m&udwmm-wm oohw
aumluvommﬂhiemmnmwm'tmtwm many
have been t have, numerous times, snd have siways had to make
the decision to 8 copyright legsl battle.

Your enthusiastic support of this bil is crucial to crestors nationwide.

> lpmil

David MacTavish



629

MAR 2 2 1003
MYRON BECK PHOTOGRAPHY

March 12, 1993

Letter 11 :
The Honorable William J. Buqhes (D. N.J. ),REHMD
241 Cannon House Office Building

. Washington, D.C. 20515-3002 MAR 23 1993

Dear Senator Hughes: Sub on Courts
I am a member of the Advertising Photographers of America
National. As a professiocanl photographer, I am directly
affected by the proposed COPYRIGHT REFORM ACT OF 1993. I
am writing in support of this legislation.

The most important aspect of H.R.897 ([S8.373] to us is the
elimination of the registration requirement and the

ability to gqualify for statutory damages and attorney’s fees
without prior registration.

As a photographer, I have found it difficult to comply with
the registration requirement. On a photographic shoot, I
typically expose hundreds or thousands of frames of film.
It is difficult to determine which images will be valuable
or which images risk being stolen in the future.
AMditionally, if I am shooting color transparencies (as I
most often do), the “original® is one of a kind. 1In order
to register, I must go to the expense of making a print or
some other color copy to register the work. This quickly
becomes prohibitively expensive. Consequently, I rarely
register my work. I would not be entitled to statutory
damages or attorneys’ fees if this work was infringed. I
probably would not be able to afford or interest an attorney
in a case if one of my photographs was infringed because I
would only be entitled to my actual damages for the use of
the work. Photographers whom I know who have pursued such
cases have found it very difficult to prove additional
damages based on profits made by the infringers.

An infringing party frequently takes the position of "so sue
®»e® knowing that few people in my position can afford to do
that for one or two photographs, especially when an
infringer is located in another part of the country.
Cumulatively, this can adversely affect my business.

H.R.897 ([8.373] would alter the balance in favor of
creators vhose work is stolen.

I urge you to support Chairman ﬁugn..' {Senator
Diconcini'-] efforts on H.R. ([8.373) by attending hearings
and voting in favor of this legislation. Thank you.

Sincerely,

1265 SOUTH COCARAN AVENUE. LOS ANGELES, CALIFORNIA 90019 213.933.9383 FAX 213.933.1535
KIRK THORNBY/REPRESENTATIVE
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Beian R Tolbert  (717) 393-0918 "~ Sub on Courts
Letter 12 )

The Honorable William Hughes
U.S. House of Representatives
Washington, D.C. 20515

Dear Mr. Hughes, -

1 sm a professional photographer and member of The American
Society of Media Photographers (ASMP). I'm writing to urge
you to -support The Copyright Reform Act of 1993 H.R. 897.
This blll will provide the means for better enforcement
against copyright infringement and will streamline the
Copyright Office buresucracy, thereby saving tax dollars.

Like many photographers, 1.produce thousands of individual
images each year. Time constraints, limited staff and
complicated forms make registration of each photograph a.
virtual impossibility. Because registration is required -
prior to infringement in order to qualify for statutory
dsmages and legal fees, the remedies afforded under the current
law are mostly an {llusion.

Without the abllity to collect statury damages and legal fees,
the financlal burden of legal representation becomes overwhelm- -
ing -~ far outweighing potential damage awards. Infringers are
aware of this. Thus the current regulations become tantalount
to a llcense to steal.

Your enthuslastlc support of tMs blll is cruclal. Thank You.

Sincerely. }
2t . L

Brian R. Tolbert .
BRT/mld '

Member ASMP .
wwm
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AOBERT STEWART
PHOTOGRAPHY ——
LTD RrECEWED
SOB Chambers -
PO Box B3R Pritr D70 ey
Royal (ak
Michigan 2 -
+HOO8 Letter 13 . :"57- AUS O Lyurts
. R A

The Honorable Rep. William Hughes
241 Cannon House Office Bldg.
Washington, D.C.

20515-3002

3/12/93

In reference to: H.R 897
The proposed copyright reform act of 1993

Dear Rep. William Hughes

I am a professional photographer, and a member of the Advertising Photo-
graphers of America and the American Society of Media Photographers, Inc. I am
directly affected by the propesed copyright reform act of 1993. 1am writing in
support of this legislation.

One of the most import aspects of this bill to me is the elimination of the
registration requirement and the expanded ability to qualify for statutory damages
and attorney’s tees without prior registration.

Unlike other creative fields where projects may take weeks or months to
complete, a photograph is accomplished in a fraction of a second. This allows
many images to be taken in a session. (I'm sure you are well aware of how many
images we like to take from vour position in the limelight).

Why do we take so many? T make sure we captured the moment. Outof a
thousand frames of film, perhaps 5-10 will be excellent, another 25 will be good,
and about 100 will be set aside for historic reasons. ‘The rest are out-takes.

It is difficult to determine at the time of the shooting which of the images will
be valuable or risk being stolen in the future. Of course the top thirty are valuable
but even the out-takes can be costly. The rock star “Madonna” does not allow her
out-takes to be used without her permission, nor do I. For good reason; - failed
experiments, (which are an essential part of an artist’s growth) may look
amateurish. This could tamish my long cultivated reputation. (don't tell anybody,

[LIES)
8- -9218
A99. 0781
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but not all of what I shoot is great). For this reason, even my mistakes need to be
protected from enfringment or theft. ‘ ‘

I shoot about 40,000 images a year. 70% my images are shot with transparency
film (slides) The original is one of a kind. In order to register, I must go the the
expense of making a print ($10-$15 apiece) of each frame to register the work.- As
you can see the quickly becomes prohibitively expensive. Consequently, I rarely
register my work.

Under the current copyright law as I understand it, I would not be entitled to
statutory damages or attorneys’ fees if this work is stolen. Further, I probably would
not be able to afford an attorney in a case if one of my images was stolen because I
would only be entitled to my actual damages for the use of the work.

I have been ripped off twice in my 10 years as a pro. In both cases, the recover-
able amount was less that the cost of the recovery. I knew this, and so did the
people who infringed my work. Meanwhile, these unscrupulous people are free to
prey upon other photographers while making thousands of dollars off my work.
They know the law probably better then I do. Fortunately I have not lost a great
deal, but that is not to say my next rip off might put my out of business.

I can’t believe that the copyright law was enacted to protect only those artists
wealthy enough to enforce it themselves with a team of lawyers. For this.reason, I
urge you to support H.R. 897 by attending hearings and voting in favor or this
legislation. This will give the small artist like myself a chance against those who
would prey upon us.

Thank You,
Robert Stewart

Photographer
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MICHEAL SIMPSON

P O T o] G R A P H Y

Letter 14

Mon, Mar 15, 1993 RFZEIVED

12252 0 2 16A3
The Honorable William Hughes -
U.S. House of Representatives Suh on Courts
Washington, D.C. 20515

Dear Mr. Hughes

i am a professional photographer and a member of The American
Society of Media Photographers (ASMP). I'm writing you today to
thank you for your support of photographers by introducing The
Copyright Reform Act of 1993 {HR 897}. This bill does provide
better means of enforcement against infringement of a
photographer's copyright.

As with most photographers, | produce thousands of images, and
complicated forms make registration of each photograph a virtual
impossibility. The current requirement that registration take
place prior to infringement in order to qualify for statutory
damages and legal fees, -makes it not even practical to prosecute
an infringement. Infringers are a aware of this, therefore the
regulations themself become a license to steal.

Thank you for your positive attention to this matter.
Sincerely,

/L et y

/‘TO‘M

1222 Manulncturing St. Dallas. Texas 75207 214-761-0000
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Letter 15 #AR 2
316193 :

The Honorable Willlam Hughes
U. S. House of Representatives
Washington, DC 20515 Sub on Courts

Dear Mr. Hughes,

1 am a professional photographer and a member of The American Society
of Media Photogra; (ASMP). I'm writing to thank you for your
support of photographers and all individual creatoe By introducing The
Copyright Reform -Act of 1993, H.R. 897, you have deait with a major
pmuemwlthmeunmtmmynlawmdpnmdedlmammmﬂ
effective implementation” of laws protecting authors’ rights.

Working photographers typically produce thousands of Individual

photognphsudlmr. Under the current law because of the time and .
money required, the registration of each image is a practical impossibility.

The present requirement that tion take place prior to
infringement (n order to quality for statutory damages and legal fees does,
pnalallyspnun&dmymemevuymmdmﬂlehwmd )
appear to grant. o R

wmou:mublmytoconectmmrywmm&s.m
financial burden of legal representation becomes overwhelming—far
outweighing potential damage sawards. There are unscrupulous

out there who are only t00 aware of this and use It as a license to steal.

| have had the misfortune of dealing with one such infamous individual -

has built a very successful business around steating tmages from
photographers and rever paying for anything.

lmwwmmwwmwm Thank
you.

Sincerely,

i Lladhfr

Linde Waidhofer

Box 917 . 609 East Columbxa . Telside . Colorado . 81435 phone: 303 . 728 . 5178 tax: 300 . 728 . 683¢
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The Honorable William J. Hughes
The House of Representatives

241 Cannon House Office Building
Washington, D.C. 20515-3002

Sub on Courts

Dear Congressman Hughes:

1 am a member of the Advertising Photographers of America National
Association, and the Professional Photographers of America
International Association. As a professional photographer, I am
directly affected by the proposed Copyright Reform Act of 1993. I am
writing in support of this legfslationm.

As a photographer, I have found it difficult to comply with the
registration requirements. On a photographic shoot, I typically
expose hundreds or thousands of frames of film. It is difficult to
detersine which images will be valuable or which isages risk being
stolen in the future. Additionally, if I am shooting color
transparencies (as I most often do), the "original™ 1s one of a
kind. In order to register, I must go to the expense of making a
print or some other color copy to register the work. This quickly
becomes prohibitively expensive. Consequeatly, I rarely register my
work. I would not be entitled to statutory damages or attorneys”
fees if this work was infringed. I probably would not be able to
afford or interest an attorney in a case if one of my photographs
was infringed because I would only be eantitled to my actual damages
for the use of the work. Photographers whoa I know who have pursued
such cases have found it very difficult to prove additional damages
based on profits made by the infringers.

An infringing party frequeantly takes the position of "so sue me”
knowing that few people in my position can afford to do that for onme
or two photographs, especially when an {infringer {s located in
another part of the couatry. Cumulatively, this can adversely affect
oy business. H.R.897 would alter the balance in favor of creators
whose work is stolen.

I urge you to support Chairman Hughes” efforts on H.R.897 by
attending heariogs aad voting in favor of this legislation. Thank
you very auch.

Sincerely,

A7 / /
. ; /,
. \F' w/’i ‘b1¢é4¢/(fk_f/////
v 4
/
Gary \Vaicole S=oizcracner 192 Fi-e Street  Mernomis. Ternesses 383104 901 7261153
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Letter 17 Sub on Courts
The Hororable Mr. Witliam Hughes
U.S. House of
Washington, DC 20515
17 March, 1993

Dear Mr. William Hughes,

| am a professional and a member of the American Society of Media
Photographers . | am writing to enlist your suport for The Copyright Reform
Act for 1893 ({(H.R. 897)). This bill will help provide the means for better
enforcement against copyright infringement and will help save tax dollars by
streamiining the Copyright Offfice bureaucracy.

In the courss of a year, | produce tens of thousands of individual images and
because of limited amounts of time, not enough staff and complicated forms,
registration of sach photograph would be a cumbersome and expensive additional
load on my small business. Since registration is required prior to infringement in
order to qualify for statutory damages and legal fees, the solutions available under
the present law are mostly an Hilusion.

Lacking the abliiity to collect statuary damage and legal fees, the cost of hiring a
legal representative becomes both overwheiming and prohibitive. Infringers sesm to
know this. There are some very serious teeth missing from this legislation intended
to protect the very vuinerable creative process. The way the cumrent regulations
stand they are a virtual licenss 1o steal. If ) should need 10 pursue an infringer or
someone who is unwilling to pay, but not unwilling to use the images, it will almost,
without exception cost more to collect than to take the loss. [f infringers know this
and are of that Ik, then what will stop them?

Your enthusiastic support of this bill Is crucial. Thank you very much.
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The Honorable William Hughes.

U.S. House of Represematives
Washington. DC 20515

Dear Mr. Hughes: -

Thank you for your support of photographers and other artists and writers by
introducing The Copyright Reform Act of 1993, H.R. 897. You are undertaking to
rectify major problems with the currem copyright law which. as it stands. is impossible
to fulfill and still make photographs.

L. like many freelance photographers. work alone and consequently don’t have the time.
money or staff 1o register the thousands of photographs | make cach yesr. Already |

spend more time at paperwork than shooting. Your bill provides a more time/cost
effective implementation of the laws protecting authors’ rights.

The current requirement that copyright registration take place prior to infringement in
order to qualify for statutory damages and legal fees does. as a practical matter. deny
me the very remedies that the law would seem to grant

Heretofore | have been able to do nothing more than send a threatening letter to
companies who've used my photographs without permission. Your bill will give us
“creators of works™ the clout 1o pursue statutory damages and legal fees from
infringers without breaking the bank.

Thanks once again for your sensitivity to the needs of the creative professions.

With kind regards.

b/(/ /’ru

Bill Ellzey
Member: American Sociely of Media Photographers: Professional Photographers of
America
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Letter 19 "' March 18, n?: MAR 23 933
The Honorable William Bughes, Chairman Sub on Courts
U. 8. House of tives
Washington, DC 20313
Re: H.R. 897
Dear Nr. Rughes:
I amn an attorney a mmber of professional
in the Southeastern Pemnsylvania/Southern Newv Jersey
area. I amn aleo a msmber of the ican

your support of the Copyright htor)n.lcxt.:t'gn (n‘;y’:;'l‘)o 1t

mu'gnnua by th':umtiqht utyot 1976 mu!m-. mm
< []
uummmmmﬁummxm
office, and will thereby save tax dollars.

Every year, of the vhoa I represent produce
litarally thousands of photogriphic « AS I am sure you can
» the shesr number of ctutodnkunzimumot
each imags a physical and £ impossibility for the
Onfortunately, under the current Act, tion
is required before federal court litigation can be tuted. A
more serious " » is that the
genarally desand registra for an author or
creator to for sta damages and awvards
fess. As a practical matter makes ths remedies that appear

ummmmm'mmyauwumm.
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I am sure that you are aware of the astronomical cost of
tfederal court 1litigation. Despite the glorified image of
professional photographers in. the movies, most of them are peocple
of relatively modest income and means. Thus, without the ability
to obtain statutory damages and court. awarded counsel fees, the
costs of legally protecting their rights is simply far too great
for most of them to be able to bear. Egually unfortunately, the
infringers are quite well aware of this fact. The current system,
therefore, is a toothless tiger. .

It is critical that you endorse and support this Bill
vigorously. I urge you to do so and greatly appreciate any efforts
that you might be able to exert toward its passage. Thank you for
your time and kind consideration.

Respectfully yours

VICTOR S. PERIMAN

VSP/k

cc: ASMP
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North Amﬁﬂﬂm 19, 1993 MAR 25 1953
Ski Journalists
Association  nairman william 3. Hughes Sub on Courts

House Copyright Subcommittes

241 Cannon Rouse Office Building
Washington, DC 20515-3002
Dear Chairman Hughaes:

On bshalf of the Council of Writars'

" Organizations (CWO) and the NORTH AMERICAN SKI
* JOURMALISTS

ASSOCIATION, we write to support the
provisions of H.R. 897 and 8.372 that would repeal
the statutory requiressnts of copyright
registration.

CNO is a consortium of both regional and
specified national organizations representing
approxisataly 50,000 writers, editors, indexars,
photographsrs, computer programssers, and
comsunicators in all media throughout the United
States. The 400 plus member North American Ski
Journalist Association (NASJA) is comprised of print
and broedcast writers, editors, reporters,
photographars, and film makers who cover ski related
news, information and features throughout the United
States and Canada. NASJA sembership also includes
repressntatives from over 125 ski related companies.

We applaud your efforts to bring full
protection of intsllectual property rights to all
creators. Without the ability to recover statutory
damsges and attorneys' fess, the courts in this
ocountry are virtually closed to individual writers.

ing sction involves only sodest

the cost of litigation would far exceed

potential recovery. M.mult'um- who have
not previocusly registered their works, cannot sue
and are effectively cut off from -n!orctnq their
rights. Infringers, for the most understand
this reality as well. Often in the nogottattonl for
sattlement of a disputs, an infringer will refuse to
mambho!lcmmitmout that a
work is not registered.
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While the current registration is not unduly complicated,
few if any, of the writers we represent routinely register all of
their work with the Copyright Office. Even though important
rights are lost, this is a common practice through this country
today due to the application process, associated costs, and
deposit requirements.

The provisions of your bill which will delete Sections 411
and 412 of the current statute will simplify the registration
process and dramatically advance the underlying purposes of the
copyright law. Removing these technical barriers will provide
renewed incentives for authors to protect the integrity and value
of their works. We endorse your proposal and urge you to enact
it as quickly as possible.

Si;cerely, "
Llwit /. nid

Robert wWall
President, NASJA
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POBox 191241  Dallas, TX 75219 Sub on Courts
214-744-2222 .
Letter 21
March 19, 1993
The Honorable William Hughes
U.S. House of tatives
Washington. DC 20515
Dear Mr. Hughes.

1 am a professional photographer and a member of the American Society of Media Photographers
(ASMP). I'm writing to urge you to support the Copyright Reform Act of 1993 (H.R. 897). This
bill will provide the means for better enforcement against copyright infringement and will
streamline the Copyright Office bureaucracy, thereby saving tax dotlars. .

Like mangngholoraphels. 1 produce thousands of individual images each year. Time constraints,

limited staft and complicated forms make registration of each photograph a virtual impossibility.
Because registration is i ior to infringement in arder to qualify for statutory damages and
legal fees. the remedies under the current law are mostly an illusion.

Without the ability to collect statuary damages and legal fees. the financial burden dll:‘gal
representation becomes overwhelming -- far outweighing potential damage awards. Infringers are
aware of this. Thus the current regulations become tantamount to a lincense to steal.

Y our enthusiastic support of this bill is crucial. Thank you. -
Sincerely.
S 7 cL

NiesAd [/ Covol—
Keith Bardin
Keith Bardin
1027 Dragon Street
Dallas. TX 75207
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Letter 22
3 g . -
March 19, 1993 MAR <
MaT ~ 1 aem Sub on Lauits
The Honorable William Hughes RECEIVED
U.S. House of Representatives
Washington, DC 20515 MAR 2 & 1993

Sub on Courts
Dear Mr. Hughes,

I am a professional photographer and a member of The American Society of Media
Photographers (ASMP). | am writing to urge your support for The Copyright Reform Act of
1993 (H.R. 897). This bill will provide the means for better enforcement against copyright
infringement and will streamline the Copyright Office bureaucracy, thereby improving an
archaic and expensive registration procedure that is preventing my business from making
money.

Limited staff, time constraints, and complicated forms make it impossible to register each of
the thousands of assignment photographs 1 create each year. But that is only part of the
problem. When we started our photography studio in 1985, my partner and I acquired the
business assets of our deceased former employer. Among those assets is an archive of
thousands of extraordinary advertising photographs, potentially worth an enormous amount of
money to us, yet largely useless because of the copyright law.

Most of the photos in the archive have been published previously, making it necessary to
register each picture individually with the Copyright Office. We must supply the date of first
publication (usually unknown), two copies of the work as first published (usually impossible),
and send twenty dollars per picture 25 a registration fee.

The amount of staff research and preparation time involved in such an undertaking is beyond
our capacity to begin with. Add to that the fact that we must request and be granted a
procedural variance for almost every image because we do not possess two printed examples of
each published picture. Finally, at twenty dollars per photograph, the expense of registering
even a minor percentage of the archive would bankrupt our small company.

Because registration is required prior to infringement in ‘order to qualify for statutory damages
and legal fees, it is not worth considering the pursuit of an infringement case without it. The
frequency of casual infringement out there is so bad that my partner and I are not willing to
risk sending unregistered submissions to publishers for fear that they will be stolen and
reproduced illegally. Infringers know that they can ignore the law since it is economically
unfeasible to pursue infringements without registration, and that few photographs are

WCE PHOTCGRAPHY, INC.
1547 ST CLAIR AVENUE  TIEVELAND, OHIO (14114 (214} 781-1547



registered.

And 50 our pictures remain in the files. It is time to change the rules of the copyright law and
provide people like us the protection we need without the constraints of a useless registration
rule. Your enthusiastic support of this bill is crucial. Thank you.

Sincerely, ;

Donald M. Luce
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Letter 23

~CIVED
William J. Hughes, Chairman RECEIVED
Juckd [TTA Rt ok ]
Subcommittee on Intellectual Property
and Judidial Administration ,
- 241 Cannon House Office Building SuAn on Counts

Washington, D.C. 20515-3002

The Honorable William j. Hughes,

I am a member of the Advertising Photographers of America National. As a professional
photographer, I am directly affected by the proposed Copyright Reform Act of 1993. I am writing in
support of this legislation.

The most important aspect of HR. 897 to me is the elimination of the registration requirement
and the expanded ability to qualify for statutory damages and attorney’s fees without prior registration.

As a photographer, complying with the registration requirements is difficult and can be quite
expensive. On a typical photographic shoot, I may expose hundreds or thousands of frames of film.
Deciding whichimages will be valuableor which images risk being stolenisnotalways easy. Also,much
of my film is color transparendies, “one of a kind-originals”. In order to register these images costly
duplicates orprints must bemade. This isboth time consuming and expensive. Therefore [ rarely register
my images atall Should someone use my photography without permission or compensation, I would
notbeentitied tostatutory damagesor attorneys’ fees. In thatcase [ would mostlikely notbeable o afford
or interest an attorney in the case.

Those people who are aware of the circumstances take advantage of artists knowing that no
action will be take against them if they steal artwork of any kind for any use. An infringing party
frequently takes the position of “so sueme”. | believe this proposed legislation will help photographer
by deterring possible infringers. Also, H.R. 897 would alter the balance in the favor of creators whose
work is stolen.

[ urge your to support HLR. 897 and vote in favor of this legislation. Thank you.

Sincerely,
.

Judith Heberling-Pishnery
APA
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. RECEIVED**

TOM GRAVES MAR 23 1093
Sub on Courts
The Honorable William J. Hughes 19 March 1993

298 RANDALL ST

BAN FRANCINCO CA

$4131.2781

TOL 418-550.7348

FAX 413.8806-7248

241 Cannon House Office Bldg.
Washington, DC 20815-~-3002

Dear Representative Hughes:

As a professional photographer and former 30 year New
Jersey resident, I am writing in support of the Copyright
Reform Act of 1993 (H.R.897).

This bill directly affects my ability to protect my
livelihood as a professional photographer by simplifying
copyright requirements and by increasing statuatory
damages against those who steal others' work.

Photographers have traditionally protected the use of
their images by restricting possession of the prints and
negatives-—- the original artwork. Digital technology now
sakes it possible for copies to be as good as the
original. Most people are honest and willing to pay a
photographer for the use of his images. However, a
dishonest person can now scan a photograph, and in a
minute, have a perfect guality "original” and use that
image without the photographer's permission.

This not only means loss of income for the photographer,
but loss of artistic and journalistic integrity since
photos can now be easily manipulated on the cemputer.

If I mmde a portrait of you that ran in a magazine,
socmeone could scan that page, sanipulate your likeness
and output it into another magazine or any other medium,
without my permission, knowledge or control. Or yours.

H.R.897 makes copyright protection easier for the artist
and puts some teeth into the law for those people who now
know the system is ungainly and full of loopholes.

Please support and vote in favor of H.R.897. Thank you.

Sincerely,

T
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PACKARD AR TR
Photography

Latter 25

March 29, 1993

The Honorable William Hughes
U. S. House of Representatives
Washington DC 20515

us ¢n Cuurs

4

Dear Mr. Hughes,

I'm writing to thank you for supporting photographers, graphic
artists, writers, computer programmers, and all other individual
creators by sponsaring the Copyright Reform Act of 1993, (H.R. 897}.
I am a professional photographer and a member of ASMP, the American
Society of Media Photographers. Your bill will streamline the °
Copyright Office bureaucracy and provide the practical means for
enforcing copyright infringements in all fields where creative
efforts can and are being copied illegally.

As a commercial photographer, I produce hundreds of individual
images each year. Although the quality of my work is high, I work
with a small staff, a limited budget, and most of the time, a tHght
deadline. Currently registration of each image that I deliver to my
clients is a practical impossibility. The process is expensive,
time consuming, and too complicated to perform under a tight
deadline.

Because registration is now required prior to infringement to
qualify for statutory damages and legal fees, recovering damages
under the current law is only theoretically possible. Without the
ability to collect statutory damages and legal fees, the financial
burden of legal representation outweighs potential awards.
Infringers know this, and the current law is routinely broken with
full knowledge that we don't have the financial means or legal
incentive to pursue violators.

If any significant part of our economy is staking its future on
the on the coming of an "Age of Information,” it is extremely
important that those of us who provide that information retain the
ahility to profit from doing so. Your bill is crucial to us and our
profession, and we appreciate your efforts.

Sincerely,

Woody Packard
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U s Uouris
Ref: HR 897 (S 373)
March 29, 1993
Letter 26
Representative William J. Hughes
241 Cannon House Office Bldg

Washington, DC 20515-3002

Dear Representative Hughes:

I am writing to you as a member of ADVERTISING PHOTOGRAPHERS OF AMERICA, in
order to express my support for the COPYRIGHT REFORM ACT of 1993, in eliminating the

registration requirements and awarding higher damages.

As you know, in today's world it is increasing difficult to protect what is rightfully yours, and
when victimized, even more difficult to seek relief in our overcrowded court system. This is
especially true if unreasonable requirements place an undo burdon on the plaintiff, and the
prospects for significant damages are so low that the time, trouble, and expense are not worth
the effort of filing a claim.

Currently, I don't register any of my photographs, and I just keep my fingers crossed. Since I
shoot mostly stock (where I shoot first and try to license the images later) I have a major
investment in thousands of unpublished photographs, with no way of knowing beforehand
which frame(s) will sell until the client selects it. (I also have know way of knowing the
potential value of an image - it's market life is completely unpredictable.) As it now stands, if 1
don't go to great additional expense to copy and register EACH frame prior to a violation, |
cannot collect statutory damages or attorney's fees. All I can get is what the infringer would
have had to pay me for using the work legitimately. There is no incentive for him to honor my
rights as a creator or businessperson.

Since there is no way an infringer can prove HE took the photograph (besides my name being
on all the slides, I have all the outtakes), I believe the registration requirement should be
abolished for photography (especially since the 1978 Copyright Law already gives me
copyright at the moment of conception anyway). I also suppart changing the way damages are
awarded, in order to deter rip-offs from occuring at all. In other words, please support the
rights of photographers to own and control that which they create.

T

Andy Peariman

LJACOE AYENUE® -TARINA GEL 2EYe CALIFORNIA :3227= [2e 72 . T e Eoe
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JOHN COPELAND PHOTOGRAPHY wen 993
1255 So. La Brea Ave. TEL: 213-938-8414
Los Angeles, CA 90019 T Sud on IRAKR13-938-8414
Letter 27 ~ : b

e

)

March 31, 1993

To The Honorable:

Wiliam J. Hughes, Chairman

241 Cannon House Office Building
Washington D.C. 20515-3002

Dear Representative Hughes,
| am writing you this letter to express my support for the proposed *Copyright Reform Act of 1993°.

As a freelance photographer who photographs aimost exchusively female models | am very much in favor
of this new legisiation. My images are widely distributed and are open gamne for misuse and ilegal
duplication and reproduction.

It is especially important that a simpler, hammtypedeopymmm-med { typically
expose hundreds of transparencies on a given assignment. These original jmages are then offered
directly or through agencies to publications around the world. With so many images, often going through
50 many hands, the risk of my work being misused is great.

| have been a professional photographer for sadeen years. | have nover ragistered any of my images.
Early in my career when | first looked into &, | became very frustrated by the complexdty of the copyright
registration procodures. | understood the real possibiiity of collecting on any infringement, anyhow, was
very siim, and that assessable damages were minimal. | have nat heard of too marny photographers

being adequately reimbursed for any kind of copyright infringements.

Our images and concepts require every bil the talerts and dedication of any of the creative fields, and we
desperataly need a simpler copyright method, and the possibility of stilf penalties to those who make
unauthorized use of our images.

WeMywhumHRMkmmmmeoMthm
We appreciate & Thank
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April 1, 1993

Latter 28

Mr. ¥Willianm Hughes
U.S. House of Representatives
Washington, D.C. 20515

Dear ¥illiam:

I run a photography business and I am a member of The
American Society of Media Photographers. I wvant to thank
you foxr £lling legislation that looks out for the interests
of photographers and other creative individuals.

Your introduction ot The Copyright Reform Act of 1993, H.R.
897, addresses a vital flav in the existing copyzright lav.

Running a small business takes a great deal of energy.
Under current copyzright lav, I am burdened vith an
additional expense of time and moneay to register images for
full copyright protection.

Under the lav you have proposed, those vho infringe on
copyrights vill knov that creators vill be able to collect
statutory damages and legal fees vithout the need to regi-
ster their images prior to infringement. This sounds like &
great deterrent to me. ’

1 thank you for your support of photographers on this
issue! .

Best to you.

Sincerely,

12 6eOoveE STREE
BOSTON "A 024
TEL (617)723.54%8

FAX (0612721720694
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BRIAN LENG
tacces 2 PHOTOGRAPHY
U2 NORTH L BREA S ANGELES CAIFORNA S0 058 B B KK
* The Honorable William J. Hughes

241 Cannon House Office Building ST man
Washington, D.C. 20515-3002 -

April 6, 1993
Dear Willlam J. Hughes,

| am a member of the Advertising Photographers of America National. As a professional
photographer | am directly affected by the proposed Copynwt Reform Act of 1993. | am
writing in support of this legislation.

The rnoa important aspect of H.R. 897 to me is the alinlnation of the registration requirement
and the expanded ability to qualify for statutory damages and attorney's fees without prior
registration.

As a photographer, | have found it difficult to comply with the registration requirement. On a
photographic shoot, | typically expose hundreds or thousands of frames of film. It is difficuit to
determine which images will be valuable or which images risk being stolen in the future.
Additionatly, if | am shooting color transparencies (as | most often do), the “original® is one of
a kind. In order to register, | must go to the expense of making a print or some other color
copy to register the work. This quickly becomes prohibitively expenses. Consequently, |
rarely register my work. | would not be entitied to statutory damages or attorneys' feas if this
work was infringed. | probably would not be able to afford or interest an attomey in a case if
one of my photographs was infringed because | would only be entitied to my actual damages
for the use of the work. Photographers whom | know who have pursued such cases have
found {t very difficult to prove additional damages based on profits made by the infringers.

An infringing party frequently takes the position ot *so sue me® knowing that few people in my
. position can afford to do that for one or two photographs, especially when an infringer is

located in another part of the country. Cumulatively, this can adversely affect my business.

H.R. 897

would after the balance in favor of creators whose work is stolen.

I.urge you to support Chairman Hughes' efforts on H.R. 897 by attending hearings and voting
in favor of this legislation. Thank you.

Sincqrely.



o

N

PATRICIA
TRYFOROS

—
PHOTOGBAPHY

St
Lasiur W
Lus Auawics

652

Letter 30
Sub cn Courts
4/14/93

The Honorable William Hughes
241 Cannon House Office Building
Washington, DC 20515-3002

Dear Senator William Hughes,

I am a professional photographer and member of the
Advertising Photographers of America National (APA)
and The American Society of Media Photographers
(ASMP). I am vwriting to thank you for your support
of photographers and all artists. The Copyright
Reform Act of 1993, Bill #897 needs to paas to
protect my rights and the rights of others like me.

As a professional photographer I have not been able
to comply with the current Copyright registration
for a number of reasons. Pirst of all, it is
difficult to determine which images from a
particular shoot would be most valuable and risk
being stolen. It is also very costly, extremely
tiu-cmulinq and overly complicated to register
images. I typically expose hundreds of frames of
£ilm on a photo shoot and my clients' are choosing
the image(s) best fitting their needs. I do not
£ind out which image(s) has been chosen until
production is under way. I would have to register
everything to be covered for the one or handful of
images that are selected for the end use. This
bacomes costly because I would have to pay for
contacts or prints in the case of black and white,
and duplicate transparencies or prints in the case
of color. These processes take days and since all
clients are on deadlines, to do so becomeas
virtually impossible. Consequently, none of my
images are registered. I have to rely on my
contract and my clients’ honesty that they will
only use my images for the usage licensed.
Unfortunately, there have baen'a couple of
instancu vhere clients have stolen extra use.
When I have sought legal council I was informed
that I would only be entitled to actual damages not
statutory dasages and legal fees, thus attorneys'
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fees would be astronomical, far outweighing the
potential damage awards and I would be even worse
off. These "infringers® take on a "so sue ne"
attitude knowing that few of us can afford to do so
for one or two photographs.

Please keep helping us photographers and other
artists who find themselves in similar situations.
The passing of bill #897 would correct this
injustice to artists whose work is stolen. I
vwholeheartedly support your efforts. Thank you.

Sincerely,

Patricia Tryforos
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Letter 31

The Honorable William Hughes, Chairman May 4, 1993
U.S. House of Representatives
Washington, D.C. 20515

Dear Mr. Hughes:

I am a professional photographer with a business in Munster,
IN. I am writing to thank you for your support of the Copyright
Reform Act of 1993, H.R. 897. This bill is critical to £
the copyright laws so that they provide full, effective
protection to photographers. It will also save tax dollars
by cutting out the bureaucratic requirement of copyright
registration that benefits no one but causes enormous burdens
on small businesses like mine.

Like most photographers, copyright protection is essential
to my business. Yet, the protection Congress wanted to give
to photographers is, simply put, largely meaningless. As
technology has advanced, it has become easier and easier for
others to copy my photographs without permission.

I produce thousands of photographs each month. It is
impossible for me to register each of these images. Yet the
law penalizes me for not registering each image immediately.

If an image is infringed, the law prohibits me from recovering
statutory damages or my legal fees unless I registered the image
before the infringement.

In the absence of these remedies, copyright provides no
real protection even against intentional infringers. The cost
of copyright litigation is enormous, usually far exceeding any
possible recovery for infringement of a particular image.
Infringers know this, and often scoff at copyright.

The Copyright Reform Act will solve these problems, and
provide photographe with the protection they need. Thank
you for you{ﬂ;upport and sponsorship.

“OUR PHOTOGRAPHS LAST A LIFETIME”

805 Ridge Road (2nd Level)
Munster, Indiana 46321
(219) 836-5189

— — — — e—




_ Letter 32 RETFEIVED
May 17, 1993
1Y 2.4 1903

s 2N
William J. Hughes, Chairman ~=2¢n Courts
241 Cannon House Office Building
Washington, D.C. 20515-3002

Dear Chairman Hughes,

I am writing to voice my gsupport for an important piece of
legislation currently being considered by your Subcommittee:
Hs R. 807/S 372, title Copyright Reform Act of 1993. It is
vital to pass this bill in order to restore fairness to our
system of copyright enforcement-and to maintain the basics of
copyright protection.

I am Karen Hughes, President of Stock Options, which is a
stock picture agency (that is, a commercial library of
photographs which are available for use by clients on a
license-for use basis). Stock Options represents 63
photographers who depend on the fees we charge for authori:zed
us of these "existing” photographs as a critical part of
their income.

Because of the nature of our business, strong copyright
protection is essential to protect the rights and livelihoods
of our photographers and maintain strong, ethical business
practices. When unlicensed and unauthorized use of our
photographers’ work is discovered we encounter many obstacles
in our efforts to hold the infringers responsible for their
acts.

In recent vears. there has been an increase in infringement
cases and | am troubled by the fact that power has shifted
from the individual creator to the abuser. The current law
specifies that a work is copyrighted upon expression.
However, any real financial redress of an infringement is
ultimately based upon registration of the work.

Photographers simply are not set up to administrate the
registration of the millions of photographs created each
vyear, and thus lack the ability to recover the cost of
litigation even when they are clearly in the right. This
loophole has not escaped unnoticed and intentional violations
of copyrignt are a serious problem for stock agencies such as
mine and for the photographers whose interests we represent
and attempt to protect.

Our library contains approximately 75,000 photographs. Our
photographere do Aot routinely register their images with the
Copyrignt Office. We have encouraged them to do this, but it
ie very dif“icuit for creative individuals to have the time,
mwoney and sraanicational skills to perform this procedure.
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It is unfartunate that vast financial resources are necessary
in today’s legal system in order to mount a successful case
in an infringement action. Many creative individuals are
prevented from undertaking justified legal action to pratect
their copyrighted work since they know that, even if they are
successful in court, they will not be entitled to attorneys’
fees or damages simply because their work was not registered
at the time the infringement occurred. It seems to me that
an individual’s copyright is severely diminished by this
inability to defend it because of unworkable administrative
detail.

Stock Options supports H. R. 897/S 372 specifically because
it will eliminate the registration-before-infringement
requirement as a condition for eligibility for attarney’s
fees and statutory damages. This provision is in keeping
with the spirit of the copyright act, will reform the process
of protecting a creative individual’s work, and will rid us
of the bureaucratic burden of registration.

I urge you to support the Copyright Reform Act of 1993.
Quick passage of this much needed legislation will earn you
not only my thanks, but the thanks of creative Americans
everywhere,

Sincerely,

President

KH:gk
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