HEINONLINE

Citation: 3 Bernard D. Reams Jr. & William H. Manz Federal
Law A Legislative History of the Telecommunications

of 1996 Pub. L. No. 104-104 110 Stat. 56 1996

the Communications Decency Act E1392 1997

Content downloaded/printed from
HeinOnline (http://heinonline.org)
Wed Mar 20 16:14:16 2013

-- Your use of this HeinOnline PDF indicates your acceptance
of HeinOnline's Terms and Conditions of the license
agreement available at http://heinonline.org/HOL/License

-- The search text of this PDF is generated from
uncorrected OCR text.



E1392

Pane] responses to all these guestions varied,
sometimes fundamentally, but thers was
general agreement on three points: (1) that
gover and the inter al support
community now recognize the ser of
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practices limited by state boundaries, un-
duly constricts the practice of telemedicine.
As & result. medical services today stops at
sut.e boundaries. American consumers are

from a medical care avail-

water probiems; (2) that answers are nec-
eszarily complex both because of the nature
of the resource and the conflicting user de-
mands; and (3) that there is still time for
most countries and reglons to adjust and
modernize their water policfes before a crisis
occurs, but that action is necessary.

————

BRING TELEMEDICINE TECHNOL-
OGY TO THE AMERICAN PEOPLE

HON. RON WYDEN

OF OREGON
IN THE HOUSE OF REPRESENTATIVES
Friday, June 30, 1995
Mr. WYDEN. Mr. Speaker, the House will
consider H.R. 1555, the Communications Act
of 1995 after the Fourth of July district work
riod.

pe
It done properly, telecommunications legisla-
tion will open the doors to radical advances in
hnology for our ituents. tn reshaping
America’s telecommunications laws, the Con-
gress must consider as many potential appli-
cations of telecommunications technology as
possible. After all, it's been 60-years since the
lasé‘::wme to !ebcomnumcatm Iaw

ng C
of HR. 1555, the Comnwnncanom Act ol
" 1995, | raised the issue of telemedicine in an
effort to expand the use and development of
this exciting health care technology.
Telemedicine is a diverse collection of tech-
nologies and clinical applications. The defining
aspect of telemedicine is the use of electronic
stgnals to hans(e! information from one site to

ine's p
-ncluding for rural care, emergency care home
care, 0 . and

education.

| offered and withdrew an amendment to
allow licensed physicians in one State to con-
duct consultations with ficensed health care
practitioners in another State. | withdrew the
amendment at the request of Members who
sought additional time to explore the issue
with the objective of crafting a bipartisan floor
amendment.

Bipartisan discussions continue today. It re-
mains my objective, working with colleagues
from both sides of the aisle, to produce biparti-

able In other states absent their abllity to
travel away from their own homes and com-
munities.

The challenge facing all concerned with
advancing medicine, and the sincere intent
of our effort, 18 to preserve the
cr lizing and itoring efforts of
each stale while providing !nstant and im-
mediate access to appropriate levels of care
where not otherwise available.

THE CURRENT STATE OF PHYSICIAN LICENSURE
IN THE UNITED STATES

In some states, there are limited excep-
tions to the rule that a physician or dentist
must possess 8 license in each state to which
he practices medicine. Statutory ‘“‘consulta-
tlon exceptions' allow an cut-of-state physi-
clan or dentist 10 enter a state to se¢ a pa-
tlent at the behest (and in the presence) of &
locally licensed physician or dentist. How-
ever, consultations are often required to be
limited in duration. and a number of states
which possess them are acting to close them
for telemedicine practitioners. In 1995, Colo-
rado, South Dakota, and Texas have consid-
ered amendments to their consultation stat-
utes prohibiting out-of-state telemedicine
practitioners from *‘entering'’ without being
licensed in thelr state. Utah repealed 1ts con-
sultation exception effective in 1993, and the
Kansas Board of Healing Arts passed a regu-
latlon (which conflicts with its statutory
consuitation exception) which requires out-
of-state telemedicine practitioners to be li-
censed In Kansas.

Additionally, & number of states prohibit

t te from 4

f-st,

regularly used hospital connections. If con-
sultants cannot use telemedical facilities at
out-of-state hospitals, this limits the avall-
ability of specialized healthcars to under-
served areas. The “consultation exceptions™
are simply not useful or dependable for the
future of telemedicine. They are easily
a ded to exclude ne practition-
ers, they require the presence of a locally -
censed physician (which may not always be
possible), and only one-half of the states pos-
sess exceptions broad enough to be used by
telemedicine consultants.

While some have argued that the distant
patient 18 “‘transported’’ to the physician or
dentist via telecommunications, this is a
weak legal argument unlikely to stand up in
trial. It is instead probable that a majority
of state courts would find that a
telemedicine practitioner {s practicing medi-
cine iIn the patfent’s state. If the

1 dicine practitioner is not licensed in

san legislation to bring ine's many
benefits across State fines to the American
public.

| call the attention of my cofleagues to the
report printed below titled, “Telemedicine and
State Licensure.” The report outlines current
problems facing telemedicine and the need for

the patlent's state. this would have an ex-
tremely negative impact upon the physi-
cian's malpractice llabllity, malpractice in-
surance coverage, exposure to criminal pros-
ecution. and potentlal 1oss of licensure in his
home state as well as remedial legal recourse
for an injured patient,

Licensure by reciprocity and licensure by
endorsement have long served physictans or
who wished to be licensed tn two or

a bipartisan soiution,
H.R. 1555, the Communications Act of 1995
is our opportunity to free icine from the

regutatory morass which threatens to keep this
technology from the American people.

THE AMERICAN TELEMEDICINE ASSOCIATION~-
‘TELEMEDICINE AND STATE LICENSURE
INTRODUCTION

‘The primary purpose of telemedicine Is to
glve all citizens immediate access to the ap-
propriate level of medical care as disease or
trauma requires. Currently. each state must.
lcense each physiclan or dentist who desires
to practice medicine within its borders. Thix
mode of licensure, while appropriate for

three states. However, reciprocity and en-
dorsement fall short of the needs of phys!-
clans or dentists practicing via a tele-
communications network. Today. reciproc-
ity Is rarely used. and licensure by endorse-
ment still requires that applications, per-
sonal interviews, fees, pictures, school and
hospital records, and even letters from lo-
cally Hcensed physicians or dentists be sub-
mitted to each state where a license is de-
sired. Each state's requirements are mi-
nutely different, and the expense and time
involved in receiving licensure by endorse-
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ment in more than one or two states makes
it prohibitive, if not impossidle, to achieve.

18 INDIVIDUAL STATE LICENSURE REQUIRED?

The Tenth Amendment of the
U.S.Constitution reserves to the states the
power to protect the health and safsty of
state citizens, hence the ability of the states
to regulate and license healthcare providers.
Almost every state statutorlly deflnes the
practice of medicine, and a typical statute
reads:

“The practice of medicine means . . . to di-
agpose, treat, correct, advise or prescribe for
any human dlsease, asllment, Injury. infir-
mity, deformity, paln or other condition,
physical or mental, real or imaginary, by
any means or instrumentality.”

It appears that despite the presence of a
primary/referring physician., the .physictan
consulting via telemedicine who attempts to
diagnose the patient 1s practicing medicine
where the patient is located. The phrase “‘by
any means or instrumentality,” while not
common to all states, frequently appears In
state deflnitions. Courts would dewrmme
that tel d was the “instr
used to reach a diagnosis, and find that the
state de{lnitions bring telemedicine consult-
ants under their jurisdiction. States guarc
their power to regulate for health and safety
purposes, and the U.S. Supreme Court har
upheld their ability to do s0.? Therefore, it is
unlikely that state courts would surrender
Jur over an out-of- te physician or
dentist who practiced dicine via tele-
communications on a patlent located in
thelr state. Courts will find that the med!-
cine was being practiced where the patient
was located, and therefore the physician or

dentist should have been licensed in the pa-
tient’'s state. Such a finding would have &

chilling effect on telemedicine, since licen-
sure cannot be obtained in every state by
every specialist who participates {n eves one
consultation.

‘The means for attalning these goals are to
have the patlent under the care of a physi-
clan licensed in the same state of residence
but aflowing consultative evafuations of the
patient by specialists licensed i{n another
state. Other health care professionals, such
as physician assistants, must be ander the
supervision of a licensed physician.

18 INTERSTATE TRA OF TEL
REQUIRED?

Just as the technology for the trans-
misston of sound and images has witnessed
revolutionary change, 80 too has medicine.
These advances in telecommunications and
medicine have made advanced medical care
avaijiable where not thought possible before.
Today. there are compelunx needs to use
interstate tra from
medical, soclal wel!‘are nnd economic per-
spectives:

‘The unpredictable immediacy of eruptions
of disease or trauma may command the serv.
ices of unpredictable types of specialists re-
quiring licensure reciprocity in all 50 states.
Epidemic outbreak of disease is not limited
to state boundaries. The interstate mobility
of speclalty expertise is needed throughout
the United States to meet the demands for
combating injury or illness wherever and
whenever it may occur.

Medicine bas witnessed the emergence of
super-specialized medical care centers in nu-
merous critical areas. These centers are lo-
cated in regional tertiary care facilitier
serving multi-state areas. Receiving medical
attention through these centers currently
requires the transport of most referred pa-
tlents out of state. In addition, the lack of
proper recuperative care 1o thelr home com-
munity after a paunt returns home has pro-
hibited the patient from returning hnmu
sooner. The of t 1
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inks to local primary care facllities wil) en-
able many patients to remain fo-state under
the primary responsibility of physicians or
dentists licensed ip their home state. The de-
velopmesnt of telemedical links to specialty
care centers can reduce the cost of transport
and can lead to substantial reductions in the
costs of patlent care,

D ping metr 1de aystems of
care for many cities also requires crossing
one or two state boundaries. There are 25
major metropolitan areas in the United
States that include more than one state. In
each of these areas, state licensing require-
ments effectively limit the ability of physi-
clans or dentists and other health care prac-
titloners to serve the health care needs, via
metr wide tel dical systems, of
the population base residing in thelr own
communities. This limitation can lead to
great disparities in access to health care due
to the 's place of resid

The widespread shortage of health profes-
sionals in many parts of rural America has
long been recognized as a critical public pol-

" icy issue. In many cases, access to health
care could be greatly improved with the de-
velopment of telemedical links with health
facilities located in nearby states.

CONCLUSION

Statutes are being considered among the
states which would require out-of-state phy-
siclans or dentists treating patients across
state lines via telecommunications to pos-
sess licenses {n the state “‘entered.” Already
in  the vast majority of states the
telemedicine practitioner would be constd-
ered to be practicing medicine upon a pa-
tient located there, thus providing the pa-
tient's atate with jurisdiction over any mal-
practice action. Additionally, malpractice
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CONFERENCE REPORT ON HOUSE

CONCURRENT RESOLUTION 67,
CONCURRENT RESOLUTION ON
THE BUDGET, FISCAL YEARS
1996-2002

S8PEECH OF

HON. JAMES L. OBERSTAR

OF MINNESOTA
IN THE HOUSE OF REPRESENTATIVES
Thursday. June 29, 1995

Mr. OBERSTAR. Mr. Speaker, | rise in op-
position to the conference report on the budg-
et resolution for fiscal year 1996 and to delin-
eate for my colleagues the specific impacts
this budget resolution is likely to have on the
Federa) Aviation Administration.

| say “is likely to have” because the con-
ference report does not spell out the details of
the cuts proposed for the FAA budget; but,
given the general numbers and spending tar-
gets set down in the budget agreement we
can caiculate what the effects will be on spe-
cific FAA programs, such as the agency's new
“2ero accident” goal.

As ranking member of the House Aviation
Subcommittee, + want all my House cok
leagues to understand the critical mission of
the FAA. This Agency manages the world's
largest air traffic control system, through which
move half of all the 1 billion passengers who
travel woridwide every year by air. They oper-
ate the Air Traffic Control system 24 hours a
day, 365 days a year, handling, on average,
two flights every second.

On an average day, FAA safety and security
professionals will conduct nearty 1,000 inspec-
tions on pilots, planes and airports, ensuring
that they remain airw: and safe.

FAA maintains over 30,000 pieces of com-

insurance coverage is 1ly pro
upon the physician being Hcensed where he
practices. In other words, a physiclan sued
for mal via tel ine in a state
where he is not licensed might find himself

tth age. as well as r for
his own defense costs. Fallure to possess a
state license would be used to establish neg-
ligence upon the part of the consulting phy-
siclan. Criminal prosecution for practicing
without a license could result, and the physi-
clan’s home state could d -

plex safety equipment and facilities across this
Nation, operating at a reliabllity factor of 99.4
percent—a safety record envied by the rest of
the world,

FAA issues more than 1,000 airport grants
annually to improve airport safety and infra-

structure.

FAA conducts 355,000 inspections annuatly
to enforce safety standards and to issue cef-
tificates and licenses for aviation products and
FAA takes more than 12,000 en-

nary action against him for his actions in
the distant state. Telemedicine possesses In-
credible potential to Increass healthcare ac-
cessibility, but Is severely hampered by legal

d of which 1 e 13 one of the
most obvious. Fortunately, licensure prob-
lems have the greatest potential to be allevi-
ated by the passage of statutes aimed at ad-
dressing these tssues.

Emerging from these careful consider-
ations 18 the peed to preserve the
credentlalizing and monitoring efforts of
each state while providing Instant and im-
mediate access to appropriate levels of care
wbere not otherwise available. Such actions
should allow for Immediate response to in-
stances of diseass and trauma while securing
for each state and iIts citizens the continu-
ance of the credentializing and monitoring of
quality within its boundaries with additional
spectalized back-up as needed.

FOOTNOTES
:ALA. CODE §34-M4-50 (1975,
3Gewer ¥. Jenkins, 318 F.Supp. 310 (N.D. Ga. 1970,
Affd. 10! U S 985, 91 S.Ct. 1206, 28 L.E4. 2D 525 1971y,

forcement actions each year.

The FAA has taken its share of cuts in the
last 2 years as its contribution toward deficit
reduction: FAA has cut 5,000 employees since
1993 for a cument total of 48,000 employees,
Of that number 36,000 have direct hands-on
involvement in the ATC system, which in-
cludes 14 of the 15 busiest airports in the
world

in this era of deregulation, with extraor-
dinary growth in both passengers and air traf-
fic operations, we have seen a growth of 6
percent in air traffic during the last 2 years as
the airlines have recovered from the serious
economic decline and $12 billion in losses of
1990-92. But while air traffic has jumped 6
percent these last 2 years, the FAA budget
has suffered a real decline of 6 percent, which
translates into a $600 million cut.

This Budget Resolution Conference Agree-
ment chops an additional $10 billion trom
transportation spending, which if spread, as
expecled, to the FAA will jeopardize the safety
and efficiency of the Nation's aviation system.

E1393

Introduction of Global Positioning Satellite
navigation technology would be delayed at
least 5 years, costing airtines millions of dol-
lars a year in lost efficiency.

The ability of the aviation security system to
maintain its vigilance against domestic and
intemational terrorism would be cut by one-
third.

FAA's obligation to certity new aircrat en-
gines and parts would be greatly compromised
and might even have to be contracted out to
private inferests which, in my judgment, clearly
is not in the best interest of safety.

The weather services to genera! aviation
and to commercial aviation provided through
the Nation’s Flight Service Stations would be
greatly impaired as FSS and controt towers
would be closed, costing jobs and air tratffic
services to hundreds of communities in all 50
States, and defays to an estimated 105,000
flights annually at an estimated cost to carriers
and passengers of more than $2.3 billion.

| am just touching the tip of the iceberg on
the impact of these cuts projected out over the
next several years for the FAA as a result of
this budget resolution.

The dedicated professionals of the FAA de-
serve better. They deserve our tull support for
full funding out of the Aviation Trust Fund to
maintain our air traffic control system at its
highest level of safety and efficiency.

FOREIGN OPERATIONS, EXPORT
FINANCING, AND RELATED PRO-
GRAMS APPROPRIATIONS ACT.
1996

8PEECH OF

HON. ROBERT A. UNDERWOOD

OF GUAM
IN THE HOUSE OF REPRESENTATIVES

Wednesday, June 28, 1995

Mr. UNDERWOOD. Mr. Speaker, | rise in
full support of this amendment. This amend-
ment is necessary not only because of the
profits from drugs, but because of the children
who buy them and sometimes die from them.
We know that there is a big drug problem in
the Asia-Pacific region. There is even a big
drug problem on my istand of Guam. This
amendment sends a message that this coun-
try will not tolerate drugs. This amendment will
show that this country will not sit down while
a country we help will transtorm the money we
give to them into drugs. This amendment will
show that this country will take a strong stand
on drugs. This amendment is just one small
step to making a big problem disappear. We
may need a marathon of steps to follow, but
this represents a good beginning. This amend-
ment will make the street safer for our children
here and in the Asia-Pagific region. This is
why we have to thank Mr. RICHARDSON and
Mr. ROHRABACHER for combining to make this

_ Under this budget resolution, FAA's ability to
improve weather and safety equipment and
prevent k would be ised.

P
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