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FOREWORD

THE patent system has been bent to purposes and has
facilitated results never intended or expected by the framers
of the Constitution and the patent statutes. Patents have
been exploited in defeating the object of the anti-trust laws
They have been used as the basis of pools which restrain
trade. Corporations, by acquiring practically all patents re-
lating to their respective industries, have obtained monopolies.
Patents have been used as a pretext for engaging in unfair
methods of competition. The utilizaticn of patents in this
manner has led to the suppression of many. Various evils
connected with the patent system, though not necessarily a
part of it, have actualiy discouraged invention. Lastly, these
abuses have been accompanied by a waste of human and ma-
terial resources. The social and economiic cost of our patent
system~—industrial monopolies, suppression of patents, dis-
couragement of invention, and ecconomic waste—constitute a
tremendous liability in appraising its net utility. This cost
constitutes the subject matter of seven chapters of this book.
The last chapter is devoted to the remedies for the situation.

A study of the economics of our patent system immediately
raises controversial questions, to some of which no definite
answers can be given. This statement applies particularly to
the discussion of the causes of invention. It has seemed de-
sirable in such instances to quote the opinions of economists,
judges, inventors, patent lawyers, and others. In most cases
an attempt has been made to criticize their opinions.
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ECONOMICS OF OUR PATENT
SYSTEM

CHAPTER 1
BACKGROUND OI' PROBLEM

INvENTION 15 ‘‘an exceedingly complex phenomenon, de-
pending as it does, not only on one, but on a plurahty of
causes.” !  The patent system, despite the assertions of its
zealous defenders, 1s obviously not the sole or principal ex-
planation of inventions, It is really mapossible to disentangle
the various causes, and to arrange them in the order of their
importance. Inventors give conflicting testimony as to the
reasons for their mmventive activity., The number of inven-
tions in proportion to population varies greatly in different
sections of the United States. The early history of this
country, in contrast with more recent times, is marked by the
lack of inventions. The causes of invention as described by
inventors, economists, and others will accordingly be presented
in order better to appruaise the part that patents play in bring-
ing inventions into being. Subsequent parts of the chapter
will relate the history of patents, the salient features of the
present patent law, and the economie philosophy according to
which the existence of patents is justified.

CAUSES OF INVENTION

Instinct of Contrivance. One explanation of the cause of
invention is the instinet of contrivance or workmanship. Aec-
' House Report No. 1082, 63rd Cong., 2nd Sess., p. 2; hereafter referred
to as Oldfield Report of 1914,
|



2 ECONOMICS OF OUR PATENT SYSTEM

cording to Veblen, “The instinct of workmanship . . . occu-
pies the interest with practical expedients, ways and means,
devices and contrivances of cfliciency and cconomy, profi-
ciency, creative work and technologieal mastery of facts”®
Another writer declares, “The ‘instinet of contrivance,” as it
has been called, is irrepressible, and very few inventors
indeed can resist spending the money gained by one invention
on some new one.” 3 Taussig states that “the biographies of
inventors give abundant illustrations of the state of inward
happiness which comes from the exercise of the contriving
bent.” 4 According to Walker, the power to invent, which
inheres to so remarkable a degree in our people, was created
altogether irrespective of, and long antecedently to, o system
of patent legislation.”

Inventors have testified as to the influence of the instinet
of contrivance upon invention. “A man who is posscssed or
obsessed hy the inventive faculty invents because he cannot
help himself.” ®  Also, “the inventor invents beciause he can-
not help himself. Hce is simply imbued with the creative
spirit, with the gpirit of ereative rescarch, and if there is any
opportunity for him to exercise that ereative spirit he will do
it regardless of rewurd he may receive for it.” © LEdison once
stated that the inventor will continue to invent “as long as
he commands a dollar. This 1s a natural peculiarity of the
inventive mind.” 8

Reputation. Other factors, such as the desire for fame and
the sense of altruism, are conducive to invention. According
to one Inventor, “the great, prime stimulus to invention is
reputation. The fact that makes men work at almost any-

*Instinct of Workmanship, p. 33.

*Reid, “The Influence of Patent Laws upon Industry,” Journal of the
Society of Chemical Industry, Vol. 35, 1916, p. 804.

¢ Inventors and Money-Malkers, p. 15,

® Discussions in Ecanomics and Statistics, Vol. 11, p. 182.

® Hearings before House Committee on Patents, Oldfield Revision and
Codification of the Patent Statutes, 1912, No. 3. n. 5; hereafter referred
to as Qldfield Hearings of 1912,

TOldfield Hearings of 1812, No. 21, pn. 14,

* Hearmings before House Committee on Patents, United States Patent
Office, 1619, p. 173; hereafter ieferred to as Nolun Heuarings of 1919,



BACKGROUND OF PROBLEM 3

thing in this world, when they are men of the proper stamp, is
the reaching for reputation and the eredit for having accom-
plished something, It is truc that the greatest sculptors and
painters and workers in all lines who were striving to accom-
plish something superior and get the reputation of having
done so, no doubt were also necessarily interested to some de-
gree in the monetary return, and that is also true of the
inventor. I do not think that the great inventors are princi-
pally led to their work by the money reward; on the contrary,
[ think that they are prineipally impelled by the desire to
establish reputation of having accomplished something.” ®

The effectiveness of emulation, altruism, and other factors
that foster inventions is largely dependent upon the attitude
of the public towards inventors and their creations. In-
ventors have often complained of the lack of appreciation of
their efforts.  “For inventors have ever been depreciated in
their day; even at the present time, despite the known facts
as to what inventions and inventors have done for every one
of us, the inventor as an inventor is lightly regarded. . . . So
are his inventions until they have ceased to be regarded as
inventions, and have been accepted as constituent parts of
the machine of civilization. By that time the inventor has
often been forgotten.” '©  Failure to appreciate the accom-
plishments of inventors, whatever the cause, reacts unfa-
vorably on invention.

Division of Labor. Adam Smith described the effect of the
division of labor on invention, as follows:

“I shall only observe, therefore, that the inventior of all
those machines by which labour is so much facilitated and
abridged scems to have been originally owing to the division
of labour. Men are much more likely to discover easier and
readier methods of attaining anv object when the whole at-
tention of their minds 1s direeted towards that single object
than when it i1s dissipated among a great variety of things.
But in consequence of the division of labour, the whole of
every man’s attention comes naturally to be directed towards

° Oldfield Hearings of 1912, No. 4, p. 11,
" Fiske, Inventiun, the Masier-Key to Progress, p. 19.
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some one very simple object. It is naturally to be cxpected,
therefore, that some one or other of those who are employed
in each particular branch of labour should soon find out easier
and readier methods of performing their own particular work,
wherever the nature of it admits of such improvement. A
great, part of the machines made use of in those manufac-
tures in which labor is most subdivided, were originally the
inventions of common workmen, who, being each of them
employed in some very simple operation, naturally turned
their thoughts towards finding out easier and readier methods
of performing it. Whoever has been much accustomed to
visit such manufactures must frequently have becn shown
very pretty machines, which were the inventions of such
workmen in order to facilitate and quicken their own par-
ticular part of the work. In the first fire-engines, a hov was
constantly emploved to open and shut alternately the com-
munication between the boiler and the cylinder, necording as
the piston either ascended or descended. One of those boys,
who loved to play with his companions, observed that, by
tying a string from the hundle of the valve which opened
this communication to another part of the machine, the valve
would open and shut without his assistance, and leave him at
liberty to divert himself with his playfellows. One of the
greatest improvements that has been made upon this ma-
chine, since it was first invented, was in this manner the
discovery of a boy who wanted to save his own Iabour.” !

Hobson states that ‘“nearly all the great textile inventors
were practical men, most of them operatives immersed in the
details of their craft, brought face to face continually with
some defimte difficulty to be overcome, some particulur
economy desirable to make,” **

Some of the exceptions to the alleged importance of the
division of labor in fostering inventions were enumerated by
Hearn. For example: “The founder of the cotton manufac-
ture was a barber. The inventor of the power loom was a
clergyman. A farmer devised the application of the screw-

P The Wealth of Nations, Bk. 1. Chap. I.
¥ The Fvolution of Madern Captalism, p. 80,
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propeller. A fancy-goods shopkeeper is one of the most enter-
prising experimentalists in agriculture. The most remarkable
architectural design of our day has been furnished by a
gardener. The first person who supplied London with water
was a goldsmith, The first extensive maker of English roads
was a blind man, bred to no trade. The father of English
inland nuvigation was a duke, and his engincer was a mill-
wright. The first great builder of iron bridges was a stone-
mason; and the greatest railway engincer commnenced his lhfc
as a colliery engineman,’'?

Intellectual Inquary. Adam Smth, however, realized that
division of labor as exemplified by manual labor was not the
only cause of invention. DMen possessed of intellectual curl-
osity, who represent one aspect of the division of labor, may
bring forth inventions of the most fundamental sort. As he
sald,

“All the improvements in machinery, however, have by no
means been the inventions of those who had oceasion to use
the machines. Manyv improvements have been made by the
ingenuity of the makers of the machines, when to make them
beecame the business of a peculiar trade; and some by that of
those who are called philosophers or men of speculation,
whose trade it 1z not to do anvthing, but to observe every-
thing; and who, upon that account, are often capable of
combining together the powers of the most distant and dis-
stmilar objects. In the progress of society, philosophy or
speculation becomes, like every other employment, the prin-
cipal or sole trade and occupation of a particular class of
citizens. Like every other emplovment too, it is subdivided
mto a great number of different branches, each of which af-
fords occupation to a peculiar tribe or class of philosophers;
and this subdivision of employment in philosophy, as well as
in cvery other business, improves dexterity, and saves time.
Each individual becomes more expert in his own peculiar
branch, more work 1s done upon the whole, and the quantity
or science 1s considerably increased by it.” i+

“Hearn, Plutology, p. 279.
“The Wealth of Nations, Bk. I, Chap. I.
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Professors Henry of Princeton and Babcock of Wisconsin
discovered the principles of the telegraph und the cream sep-
arator respectively while in the pursuit of academic investi-
gations, and both of them gave their inventions to the world.
The patent system evidently played no part in stimuluating
their intellectual inquiries. Henry satd, “I never myself at-
templed to reduce the principles to practice, or to apply any
of my discoveries to processes in the arts. My whole atten-
tion, exclusive of my duties to the College, wus devoted to
original scientific investigations, and I left to others what I
considered, in a scientific view, of subordinate importance—
the application of my discoveries to useful purposes in the
arts. Besides this I partook of the feeling common to men of
science, which disinclines them to secure to themselves the
advantages of their discoveries by a patent.’™ TFranklin
likewise had a mind of the inquiring bent, and “never deigned
to patent any of his inventions.” ' Cartwright-—"“a man lead-
ing a life of thought”—was one of the great textile invantors.!7

Scientific Progress. Scientific progress must also be con-
sidered among the fuctors that stimulate invention. There is,
historically speaking, a correlation between the advancement
of science and the arts, and the amount and kind of inven-
tion. The former present the possibilities of commercial
application by the latter. The dissemination of this learning
by means of general education enlarges, of course, its effect
on invention. John Stuart Mill, in explaining inventions,
stated that “much more depends on general intelligence and
habitual activity of mind, than on exclusivencss of occupa-
tion.” * According to Veblen, “There is, indeed, a curiously
pervasive concomitance, in nnint of time, place, and race,
between the modern machine technology, the material sci-
ences, religious skepticism, and that spirit of insubordination
that makes the substance of what are called free or popular
institutions.” '* TFurther, “Any new technological departure

® Thompson, The Age of Invention, p. 200.

“¥Ibid., p. 9.

" Hobson, The FEvolultion of Modern Capitalism, p. 80.

¥ Principles of Political Economy, Bk. I, Chap. VIII, Sec. 5.
®The Instinct of Workmanship, p. 201.
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necessarily takes its rise in the workmanlike endeavors of
given individuals, but it can do so only by force of their
familiarity with the body of knowledge which the group
already has in hand,” 2 Another writer expresses the opinion
that “the material progress of mankind rests upon an ever-
decpening and widening study of natural phenomena, from
which results a corresponding increase in the wealth of means
at a man’s disposal for his own emancipation, and for the
improvement and embellishment of his life.” 22 The inventors
of the stenm engine received inestimable aid from physics.
“It, was by the knowledge which they gleaned regarding the
properties of steam and air and water and iron, regarding the
laws of motion and heat and work and force and weight and
mass, that the inventors’ experiments were guided.” ?? An
inventor recently said, “A modern inventor has first to be
well acquainted with his subject; most of them have studied
mechanics, engineering, chemistry, physies, and electricity, or
what not, direetly or indirectly.” 2

A considerable part of the knowledge which furnishes a
foundation and stimulation to mveuntion i1s Invention itself.
It is cumulative in its effeet: nothing invents like invention.
One inventor writes that “it has been plainly impossible for
any material invention to exist without directly and indirectly
contributing to the improvement, and even to the birth, of
others.,” 2 Moreover, “Inventions have the faculty of self-
improvement to a degree far greater than n.en have it; for
the reason that cach new man must begin where his last
ancestor began, whercas each new invention begins where his
last ancestor finished.” **  An anthropologist states, “Every
art, that 1s used to mimster to our comfort in this present
vastly complex civilization has been brought forward step by
step, beginning with the simple needs of cruder times.” 2

* Ibd., p. 104.

® Thomas, Source Book for Social Origins, p. 126.

A Fiske, Invention, The Master-Key to Progress, p. 156.

= Nolan Hearings of 1919, pp. 88-89.

M Tiske, Invention, the Master-Key to Progress, p. 108.

® Jbid., p. 253.

* Hough. Synoptic Series of Objects in the United States Nalional
Muscum [llustrating the History of Inventions, p. 2.
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Also, “the development of invention is like the unfolding of
the human mind.” * Hobson declares, “No one of the inven-
tions which were greatest in their effect, the jenny, the water-
frame, the mule, the power-loom, was in the main attributable
to the effort or ability of a single man; each represented in
its successful shape the addition of many successive incre-
ments of discovery; in most cases the successful invention was
the slightly superior survivor of many similar attempts,” ®8
Another writer declares, “Now and then a path-breaking in-
vention, such as the sewing machine, the reaper, or the eleetric
telegraph, has opened a new way for the application of power
in the arts; each such contrivance at once commands attention
and leads a throng of contrivers to work which has for its
object the improvement of the particular machine. In this
way it has come about that American invention from decade
to decade has set in certain directions,” *°

Divine Inspiration. Some individuals, inventors particu-
larly, have maintained that invention is the result of divine
inspiration. Goodyeur wrote, “He who directs the operations
of the mind can turn it to the development of the properties
of Nature in his own way, and at the time when they are spe-
cially needed. The creature imagines he is executing some
plan of his own, while he is simply an instrument in the hands
of his Muaker for exccuting the divine purposes of beneficence
to the race.” 3 These words, as a recent author has appro-
priately remarked, “are a fitting preface for the story of the
years that followed, which 1s a tale of endurance and per-
sistent activity under sufferings and disappointments such as
are scarcely paralleled even 1n the pages of invention,
darkened as they often are by poverty and defeat.” 3

According to one inventor, “the only new thing evidenced in
the telegraph so far as anyone could know, was the invention
itself. God had wrought that through the agency of Morse.” 2

 Hough, Synoptic Scries of Objects tn the United States National
Museum [llustrating the History of Inrentions, p. 3.

M The Evolution of Modern Capitalism, p. 79.

® The United States of America, Vol. 11, p. 137.

 Thompson, Age of Invention, p. 165.

nIbid., p. 165.

¥ Fiske, Invention, the Master-Key to Progress, p. 232.
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Furthermore, “in the case of each basic invention, an idea
seems to have come unbidden to the mind, and grown and
developed there.” **  The author of these statements, after
asserting that Christinnity ‘“was an inspiration from On
High,"” asks the question: “But dare anyone assert that the
wonderful conceptions that have come unbidden to the minds
of the great inventors were not, in their degree, also inspira-
tions from On High?'" 3

A rceent writer quotes Livingstone to the effect that “the
existence of various implements which are in use among the
Africans und other partially ecivilized races, points to the
communication of an instruction which must have proceeded
at some time or another from a superhuman heing.” 3°

Accident. A convenient way of interpreting inventions 1is
that they arise from accident or mere chance. Hobson states
that “the origin and application of inventive genius is largely
independent of known laws, and may provisionally be rele-
aated to the domain of ‘accident.” ” 3 Hubert tells a story
concerning Goodyear in which chance plays an important
part. “Standing before a stove in a store at Woburn, Mass,,
he was explaining to some acquuintances the properties of a
picce of sulphur-cured india-rubber which he held in his
hand, They listened to him good-naturediy, but with evident
ineredulity, when suddenly he dropped the rubber on the stove,
which was red hot. His old clothes would have melted in-
stantly from contact with such heat; but, to his surprise, this
piece underwent no such change. In amazement he examined
it, and found that while 1t had charred or shrivelled like
leather, 1t had not softened at all. The bystanders attached
no importance to this phenomenon, but to him it was a revela-
tlon.” **  Some of Benjamin Franklin's discoveries relating to
electricity are partly attributable to accident. However, his
conceptions, like those of other inventors, came into being as
the result of pertinent lines of inquiry. This interpretation of

¥ 1bid., p. 21.

“Ibid., p. 50.

* Thomas, Source Book for Social Origins, p. 431,
*The Evolution of Modern Capitalism, p. 77.
“AMen of Achievement—Inuventors, pp. 167-168.
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the significance of accident in connection with invention is
borne out by a recent remurk of uan inventor: “A combination
was presented to me by which I solved my particular dif-
ficulty, but the perception of that solution was not accident:
the combination was uaccidentally presented, but the observa-
tion of the thing, which 1z invention, was not accidental.” 3¢

Economic Conditions. The fuctors of production—land,
lubor, capital, and the enterpriser—are necessary in the con-
ception and development of inventions, Capital and labor
particularly are prerequisites to invention., The process of
conceiving and contriving inventions requires time or waiting,
and this presuppozes a fund of capital goods. Individuals
who live from hand to mouth could not invent even though
other conditions, such as the instincet of contrivance, division
of labor, etec., were most favorable. Moreover, specifie kinds
of capital are indispensable in the execution or application of
inventive concepts. Inventions resemble the stones composing
a pvramid in that each of them rests upon the others. The
aeroplane, for example, utilizes the internal combustion engine
and other prior inventions, and also the machinery and tools
—the result of invention—necessary in putting the various
parts together.

“Knowledge, both theorctical and practical, and dexterity
are essential to invention. But knowledge implies leisure; and
dexterity imphies practice; and both leisure and practice imply
in turn the means of subsistence. Besides, inventions are
seldom produced in a complete state. They are generally the
growth of time; they involve many partial and many com-
plete failures; and they are the subjects of continual improve-
ment. In most cases the cost of the instruments through
which the invention has to operate is very considerable. A
solitary man therefore or a small and poer community can
never be very inventive. It is only where the inventor can
obtain the aid both of capital and of co-operation that he can
with any reasonable hope of success attempt to extort her
more important scerets from nature. In a state of isolation,
no such aid is at all procurable. In a poor community, it may

¥ Oldfield Hearings of 1912, No. 3, p. 15.
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to some small extent he obtained. In any case the inventor
himself has scldom the means of carrying out his projecte.
His pursuits are not condueive to wealth, The time and the
absorbing attention which any great invention demands, fur-
nish very little opportunity for present eain.  Where people
arc poor, or where the want as compared with the circum-
stances of the population is not very urgently pressing, few
persons will consent to risk any considerable sum on the
untried projeets of a dreamer. Iiven at the present dayv almost
every mmportant patent is worked by the aid of some capi-
talist. DBut if an example be sought of the different rates
at which inventive talent grows where capital is abundant
and where it is secarce, it 13 suffieient to compare the
England of the nineteenth with the England of the eighteenth
century.” #°

“No invention can be considered absolutely,” for “its suc-
cess has relation to the existing state of the arts.” 4 For ex-
ample, “the art of navigation depends upon certain as-
tronomical obgervations, and so upon the art of constructing
astronomical instruments. The latter art in its turn depends
upon the art of manufacturing glass; and the glass manufac-
ture again involves s-ieral other distinet arts.,” *'  Another
author expresses the cpinion, “Until the effort of building a
machine can be transferred to other shoulders, further inven-
tion is practically impossible. The powers of an inventor can
thus be given a more adequate expression in conjunction with
sigmificant technical capacities in society at large.” +2

That invention requires labor as well as capital is self-
evident. Inventive power “depends in the first instance upon
the state of the physieal seiences, upon the practical ingenuity
available for carrying into effect the results of that science,
and upon the dexterity that can be applied to the manual
processes thus involved.” **  Also, “inventions recuire work,
work, and more work, and expense, expense, and more ex-

® Hearn, Plutology, pp. 267-268.

“1lbid., p. 192

“ Ibid., p. 192,

© Usher, The Industrial History of England, p. 339.
“ Hearn, Plutology, p. 187.
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pense.” #* The inventor “frequently has to do mmuch research
work; he works in a laboratory and has to spend money and
spend 1t freely.” 4

The factors of production, labor and capital, especially,
define the technical boundaries of inventions and in this sense
limit the supply of them. On the other hand, the demand for
inventions tends to determine the channels of inventive ac-
tivity into which the factors of production flow. This fact
often leads to the saying, “Neeessity ix the mother of inven-
tion.” The demand for the aid that invention renders “springs
from the perception of some wuant, and the belief that this
ant can be most efficiently satisfied by the operation of
some physical agency.” ** Walker states, “It was the wants
of the higher nature, which it wus not impossible to satisfy in
some increasing degree by labor and pains and forethought,
which afforded the most acute stimulus to the scheming, de-
vising, calculating faculty 1n early American life, out of
which, in the course of generations, was developed that inven-
tive power which so clearly characterizes the population of
today.” ¥ In a given trade “where there are several impor-
tant processes, an Improvement in one process which places it
in front of the other stimulates invention in the latter, and
cach 1n its turn draws such inventive intellicence as is re-
quired to bring it into line with the most highlyv-developed
process. Since the later inventions, with new knowledge and
new power behind them, aften overshoot the earlier ones, we
have a certain law of oscillation in the several processes
which maintains progress by means of the stimulus con-
stantly applied by the most advanced process which ‘makes
the pace.” " %% The motive of invention is “the assistance that
it renders to industry. Tt is therefore likely to be the most
sought when industry most requires assistance.” ** The Com-
missioner of Patents in 1919 stated, “It is remarkable to

“ Nolan Hearings of 1919, p. 88S.

“Ibvd., p. 89.

¥ Hearn, Plutology, p. 187.

" Discussions in Economics and Statistics, Vol. 11, p. 183.
“ Hobson, Fvolution of Modern Capitalism, pp. 80-81.

® Hearn, Plutology, p. 187.
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notice the close connection between the business conditions of
the country and the number of applications received in the
Patent Office.” *°© The present Commissioner has asserted,
“The inventive activity and industrial expansion go hand in
hand. Up to recently these were almost entirely confined, to
any noticeable extent, to the northeastern portion of the
countrv. Lately there has been a considerable extension of
manufacturing or other forms of industry toward the interior,
affecting particularly the states of Illinois, Ohio, Michigan,
Wisconsin, and Indiana, as well as the far western states of
California, Washington, Oregon, Nevada, Utah, and Wyoming,
all of which show corresponding increased relations with the
Patent Office.” 5!

Conditions which facilitate the expression of demand, as
exchange, are indirectly favorable to invention. There are
‘“Indications of the stimulus which exchange, when 1t 18 facile,
quick, and extensive, gives to invention.” %2 Further, “The
influence of exchange upon invention arises mainly from the
extension which the latter agency gives to wants. One of the
most powerful influences upon invention is demand; and de-
mand is, as it were, collected and concentrated by
exchange.”” 83

The influence of economic and other conditions upon inven-
tions 1s attested by the conception of a particular invention
by different inventors at the same time. ‘It has often been
remarked as a sort of mysterious coincidence that important
inventions and discoveries have been made almost simultane-
ously by independent inquirers. But there is nothing mysteri-
ous In this fact. There is a concurrence of the conditions
under which inventions take place. Some advance in science,
or some improvement in art is effected. A sufficiency of means
to prosecute the particular line of inquiry is forthcoming; or
the stimulus of some new want is felt. Many minds of a
similar character are thus set upon the same train of thought

¥ Nolan Hearings of 1919, p. 201.

“ Report to Congress, Dec., 1921, p. 21.
“Hearn, Plutology, p. 287.

@1bid., p. 286.
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and investigation. It is therefore natural that these similar
inquiries should in at least some cases lead to the same con-
clusion. Truth is single; and if circumstances have placed
earnest inquirers of the truth upon the narrow path that leads
to it, they can hardly fail, although they muay be unconscious
of the presence of any other traveler, equally to reach their
comnmon destination,” ®*

Evidence mav be adduced, however, to show that inven-
tions are not necessarily born of cconomie conditions.  “It 1s
often said that ‘necessity is the mother of invention,’” but the
history of the constructive work of thig country appears to
disprove the aphorism. At no time in the life of our people
has the need of labor-saving contrivances been =0 great
as during the first hundred ycears after the settlement of
the country; vet, us we have noted, this was, as fur as
mechanical contrivances were converned, a peeuliarly barren
period,”

According to another writer, “The invention of the sewing-
machine was one rich in influence on subsequent progress,
and all the story connected with it i1s interesting in many
ways. But the most wonderful fact connected with the inven-
tion is that it was not made before! Muany mventions have
not been made because the conditions at the time did not
demand them, or make their successiul utilizution possible:
and yet some inventions, like the Voltaie are, were mude de-
spite the unfavorable conditions. But whut conditions were
unfavorable to the utilization of Howe’s sewing-machine, even
as far back in history as the days when the pyramids were
built? The Howe sewing-machine was not so complicated an
apparatus as the ballista, or the chariot, used by the As-
syrians and the other nations in the ‘fertile crescent,” that
curved from Alexandrin to Babyvlon; and 1t was much easier
and cheaper to make. Tts construction recuired immeasurably
less scientific knowledge and carefulness than the printing
press, the gun, the telescope, and the microscope, and a score
of appliances that had preceded it by several centuries. Why

“ Hearn, Plutology, pp. 195-196.
“ The United States of America, Vol. 11, p. 135.
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was the sewing-muachine not invented before? Why, why?
This question continually presents itsclf to the mind, when
certain simple mventions appear, that (so fir as we can see)
could have been invented and ought to have heen invented,
long before,” 89

It is interesting to note Veblen’s reversal of the relation
that exists between necessity and invention. “And here and
now, as always and everywhere, invention is the mother of
necessity.,  The complex of technological ways and means
grows by increments that come into the scheme by way of
improvements, innovations, expedients designed to facilitate,
abridge, or enhance the work to be done. Any such innovu-
tion that fits workably into the technological scheme, and that
in any appreciable degree aceelerates the pace of that scheme
at anv point, will presently make its wayv into general and
imperative use, regardless of whether its net ulterior effect
15 an increase, or a diminution of material comfort or indus-
trial efficiency.  Such i1z particuiarly the case under the cur-
rent pecuniary scheme of life if the new expedient lends itself
to the service of competitive gain or competitive spending;
its general adoption then peremptorily tukes effect on pain of
damage and discomfort to all those who fuil to strike the new
pace,”’ %°

Economic Reward. The most prevalent explanation of the
cauge of invention is the desire for economic reward. It is in -ﬂ
congideration of this fuctor that governments have granted -
money and patents to inventors. Proudhon stated, YISvery-
body 1s not in a position to make a present to his fellow-
citizens of a road or a machine: generally the inventor, after
exhausting his health and substance, expeets reward.” 3 A
former United States Scenator said, “The inventor is no more
a philanthropist than 1s the agriculturist. He works for his
support. He works to achieve a campetenev.” *®  One writer,
In discussing the cause of invention, declared, “But reward

“Fiske, Inventions, Master-Key to Progress, pp. 236-237.

Instinct of Workmanship, p. 314.

* Proudhon, The Philosophy of Misery, p. 276.

?Senate Document No. 6, 59th Coung. Sp. Sess., p. 49: hereafter re-
ferred to as Senute Document No. 6.
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in this as in other things is the great incentive.” 9 TFurther-
more, the condition under which most inventions are made at
présent—in costly laboratories and by highly paid screntists
and inventors—suggests the necessity of reward to the private
corporations that bear tlie expense. One treatise on patents
states, “The framers of the Constitution perccived that the
progress of science and the useful arts could best be promoted
by furnishing an ineentive tor make improvements, and that
the best incentive is some personul reward or advantage to the
inventor.” 9 A former Commissioner of Patents expressed
the opinion that “the protection afforded by the putent and
the hope of reward have proved the incentives to invention.”

HisTorY OF PATENTS

An understanding of the nature of patents requires an
inquiry into their history not only in the United States but in
England, for the patent laws of this country have been greatly
influenced by those of the mother country. A brief history
of the origin and development of the patent system will be
thercfore presented.

In England. The promotion of trade and industry formed
one of the early policies of EFngland, manifested first in the
grant of special privileges to the towns and to the merchant
and craft fuilds. Later, especially during the reign of khza-
beth, monopolistic privileges were emploved to promote foreign
trade, as illustrated by the grants to the Fast India Company,
and to foster new industries, as exemplified by monopolies on
the importation of plaving cards and dther articles.®?

There are several explanations of these patents of mo-
nopoly. During the sixteenth dentury. Englund, as compared

® Hallidie, Patemt Laws—The Inmventor and The Nalton, American
Assn. of Inventors and Manufacturers, p. 152,

® Patents, Machinerv's Reference Series, p. 16.

® Senate Document No. 6, 59th Cong.. Sp. Sess., p. 53.

® An able exposition of these privileges mayv be found in Price. Eng-

lish Patents of Maonopoly; and Raveashear, English Patent System,
pp. 36-41.
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with France and other parts of Europe, lagged bchind in
cconomic development. The introduction of new industries
required, it sccined, a speeial stimulus in the guise of mo-
nopolistic privileges,  In the sccond place, the desire of
Elizabeth to strengthen the political pawer and prestige of the
atlon partly explais her willingness to create monopolies
that were national in scope and subservient to the crown.
Furthermore, the sovereigns of the tume, continually embar-
rassed by a depleted exchequer, contrived many devices to
replenish 1t, one of which consisted of the granting of exclu-
sive monopolies in return for royalties. In most Instances,
however, the expenge of protecling the patentee {from infringe-
ment left httle revenue. A fourth reason for these patent
monopolics was the desire to reward favorites of the court,
many of whom had performed valuable services for the crown.
The presence of unserupulous favorites and the need of reve-
nuc eventually led to an abuse of the patent system; the
promotion of new industries gave way to a scheme of odious
exploitations  For a small pittance most of the life necessities
were farmed out as private monopolies. In 1601, Queen
IElizabeth, owing to threatened action by Parlinment,
summarily cancelled the most objectionable patents, and
allowed the courts of law to pass judgmient upon the
remdinder.® \

The first opportunity of the court to cxereize this new pre-
rogative came in 1602, when a certain manufacturer, Darey
by nadme, brought suit against Allin for the mfringement of
his exclusive patent for importing, making, and sclling play-
ing cards.® The consequent decision defined the conditions
under which a right to a monopoly would be upheld: “Now,
thercfore, T will show vou how the judges have heretofore
allowed of monopolv-patents—which is that when any man
by his own charge and industry, or by his own wit or inven-
tion doth bring any new trade into the realm, or any engine
tending to the furtherance of a trade that never was used
before; and that for the good of the realm;—that in such cases

* Sewell, Law of Patents, pp. 4-5.
* Darey v. Allin, 11 Coke 846.
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the king may grant to him a monopoly-patent for some reason-
able time, until the subjects may learn the same, in considera-
tion of the good that he doth bring by his invention to the
commonwealth, otherwise not.”’

Sir Edward Coke, the judge of the case, described a mo-
nopoly so as to leave a loop-hole for patent grants: to-wit,
“A monopoly is an institution or allowance by the King—Dby
his grant, cominission, or otherwise, to any person or persons,
bodies politic or corporate, of or for the sole buying, sclling,
making, working, or using of anvthing whereby any person
or persons, bodies politic or corporate, are sought to be re-
strained of any freedom or liberty that they had before, or
hindred in their lawful trade.” *® Thus, o patent grant for a
few years, covering cither an invention or & new trade, does not
restrain the people of any freedom or liberty that they hud be-
fore, nor does it hinder tlfem in their lawful trade. The Ametri-
can colontes, as will be noted later, incorporated the spirit of
Coke’s decision and definition into their own patent laws.

The successor to Elizabeth, James I, disregarding the deci-
sion of the court, greatly exploited the patent system in an
offort to secure pecuniary aid; so mischievous und oppressive
became the practice, that in 1623 Parliament wrung from him
the Statute of Monopolies. This deelared all monopolies con-
trary to the laws of England, but provided a wise exeeption,
as follows: “T'hat any decluaration beforementioned shall not
extend to any letters-patent or grants of privilege for the
term of fourteen years, or under, hereafter to be made of the
sole working or making of any manner of new manufuacture
within this realm, to the true and first inventor of such manu-
factures, which others, at the time of muaking such letters-
patent and grant, shall not use, so as also they be not contrary
to the law nor muschievous to the State by raising prices of
commodities at home or hitrt of trade, or generally incon-
venient; the said fourteen veurs to be aceounted from the
datc of the first letters-patent or grant of such privilege here-
after to be made; but that the same shall be of such force as
they should be, if this act had never been made, and of none

“ Coke, 3 Institutes 181.
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other.” This exception constitutes the foundation of the
present patent laws of England and the United States

In the Colonies., The spaeial monopolies granted by the
original thirteen colonies were not limited to new inventions,
but like the British laws were used to encourage the mtroduc-
tion of new manufactures frony other countries, or to assist a
manufacturer to engage in a familiar industry, or to facilitate
inspection.™  The carly legislators, however, preseribed defi-
nite boundurics to these privileges. The colonial law of
Mussachusvtty, for exumple, stipulated, “XNo monopolies shall
be granted or allowed amongst ug, but of such new Inventions
that are profitable to the Countrie, and that for a short
tune,”’ ¥

Massachusetts and the other colonies granted numerous
monopolies, some of which will be briefly desertbed. In 1641
the General Court of Massachusetts Bayv izsued a patent for
a novel method of making sult. In 1646 the same court
eranted the following monopoly:

“In ans® to & peticon of Joseph Jenking for liberty to make
experience of his abillitves and inventions for y¢ making of
engines for mills, to goe w water, for y¢ more speedy dis-
pateh of worke than formerly, & mills for v¢ muking of sithes
& other cdged tooles, w¥ a new invented sawemill, that
things may he afforded cheaper than formerly, & that for
Youertecne veeres w' out disturbunce by any others setting
up the like inventions, that so hiz study & costs may not be
In vayvne or lost, this peticon was graunted, sa as power is
st1ll left to restravne y* exportacon of such manufactures, &
to mederate y* prizes thereof if occaeon go require.” *° The

" TFor an exposition of the early English experience with patents of
rmonopoly, consult: Martin, English Palent System, pp. 10-24: Rogers
on Patents, Vol. 1, pp. 1-0; Two Centuries’ Growth of American Law,
pp. 391-392; Report of Investigation of U. 8. Patent Office, President’s
Comimission on Leonomy and Efficiency, 1912, House Document No.
1110, 62nd Coug.. 3rd Sess., p. 213; Avram, Palenting and Promoting In-
ventions, pp. 28-35.

o ’?lark, History of Manufactures of the United States, 1607-1860,
p. 47.

® Body of Liberlies of Mass., 1641, Liberty 9.

" Records of the Colony of Mass. Bay, Vol. 3, p. 65, May 6, 1646.
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colony retained the power to restrain the exportation of the
inventions and to moderate their prices: the mongpoly, in
other words, was not exclusive. Morcover, the spirit of the
grant demanded the conerete introduction, not a mere dis-
closure, of the invention. In 1750 Muassachusetts granted a
“ten year patent to 4 manufacturer of spermm candles and
other whale products, requiring himm to teach at least five
apprentices during that period, of whom two should be nomi-
nated by the General Court.” ™

In 1691 Connecticut “offered o monopoly of =alt making to
any person who would set up the first works,” In 1717, it
“conditioned a monopoly of making molasses from cornstalks
upon the petitioners producing ‘as good molasses and as cheap
as comes from the West Indies.” ” ™ This colony was the most
libernl in the number of its grants for the promotion of the
uscful arts.

“New sources of trade were always encouraged in Rhode
Island, and patent rights were readily granted to any who
would mmtroduce desirable branches of industry.  Jumes Lu-
cena, a Portuguese subject, was nuturalized by the Assembly,
and an exclusive right for ten yvears was bestowed upon him
to manufacture soap, similar to that made in Cuastile, of
which he knew the process. At the expiration of his patent,
he was to revenl the seeret to the Assembly.” 3 The diselos-
ure of the invention, it should be noted, was to occur when the
patent expired and not when 1t was granted.

Plows were patented and in use in Virginia before the
assembling of the IFirst Congress under the Constitution of
the U. S."* Moreover, Virginia granted money to several in-
ventors as a consideration for their inventions. One inventor,
for example, addressed a petition to the Governor and Council
“setting forth that he had at great trouble and expense in-
vented a new conipass and protractor, by which an angle may

:: }Jggé'k, Hgs&!ory of Manufactures of the U. S., 1607-1860, p. 50,
id., p. 50.
";?mold, History of the State of Rhode Island, Vol. II, 1700-1790,
p. 228.
" Patent Centennial Celebration, 1891, p. 65.
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be measured both in surveying and platting with greater
Accuracy than by any other instrument hitherto discovered
and praying such Bounty as the Legislature may think he
deserves and the said petition was read.” The Legislature
allowed him £30 as a consideration for his useful invention.™

It appears that South Caroling alone gave patent protection
to new machinery during the last century of colonial history.
In 1691 it enacted the first general patent law in America,
“for the better encouragement of the making of engines for
the propagating the staples of this colony.” After the Revo-
lution, mechanical improvements received more public atten-
tion 1n all the colontes. Iiteh and Rumsevy were allowed
patents for steamboats by several states, and in 1787 the
unportant improvements made by Oliver IBvans in mill ma-
chinery were similarly protected. Mechanieal inventions re-
ceived relatively less legislative proteetion during the colonial
neriod than later because tools rather than machinery were
used for manufacturing, and power was employed in but few
incustries.’

“New York appears to have been the only colony where
monopolies were used as subsidiary to the inspection laws, to
assure standard produets. This 1s probably the explanation
of the tanning monopoly 1In New York City granted in 1676
by Governor Andros to two tanners, for it was given at the
same time that laws were passed regulating the industry.” 7

The temporary and local effect of these special monopolies
may have been at times considerable, but their permanent
and general influence upon colonial manufacturers might al-
most be disregarded. Their common use, in New ngland
especially, to encourage new industries appears to have been
due to an acquired habit of legislation rather than to success-
ful experience. After 1750 there was less of this method of
promoting industries. Exclusive privileges continued to be
granted to inventors; but these latter laws mark the transition

“wJournal, House of Burgesses, Dec. 6. 15, 1764.
* Clark, History of Manufactures of the U. S., 1607-1860, pp. 49, 50.
"ibd., p. 52.
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from the monopolies of an ecarlier date to the patent rights
which play so important a part in modern legiglution affecting
manufactures,’

In the United States. IIuach colony had granted patents
independently of the others. The Articles of Confederation of
1781 permitted the continuation of ths policy. The arrange-
ment led to conflict, confusion, and uncertainty; and there-
fore suggested the desirability of a national patent system,
The Constitution accordingly empowered Congress “to pro-
mote the progress of seience and the useful arts by securing
for limited times to authors and mventors, the exclusive rights
to their respective writings and discoveries.” ¥ Under au-
thority of this provision, Congress passed its first patent
[aw 1n 1790.

An examining board, composed of the Secretary of State, the
Seeretary of War, and the Attorney-General, were henecforth
authorized to grant a patent if they considered the mvention
useful and 1mportant. Sixtyv-seven patents were granted
under this act. The memnbers of the cabinet experienced dif-
ficulty in giving curcful study to the mercasing number of
applications. Morcover, their striet standards and their deci-
sions that the states could not grant patents rendered the Act
of 1790 unpopular. The vear 1793 marks the passage of the
seccond patent law—the only one ever passed in this country
which provided for the issuance of patent= and mmventions
without an examination into thetr novelty and utihty. Aec-
cording to this arrangement, known as the registration syvstem,
any onc who swore to the originality of his invention and paid
the stipulated fees could secure a patent; its validity was
dccided in the courts. The Act of 1836 repealed the law of
1793 and marked the beginning of our present patent system.
It provided for the close scrutiny of cuch application for
patent—in other words, for the examination system. It
created the Patent Office, with & Commissioner of Patents at
its head. The law of 1870 was largely n consolidation of the

™ Clark, ITistory of Manufactures of the U. S., 1607-1860, p. 53.
¥ Coustitution, Art. 1, Secc. 8§, Par. 8.
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Act of 1836 and supplementary statutes; with slight changes,
it is in operation today.*°

SALIENT FEATURES OF PRESENT PATENT LAw

Subject-matter of Patent. Three prerequisites—conception,
novelty, and utility—must be met in order to sccure a pitent.
The present law states that © a patent may be obtained by any
person who has mvented or discovered anv new and useful
art, machine, manufacture, or composition of matter, or any
new and uxerul improvement thereof, not known or used by
others in this country bhefore his invention or discovery thereof,
and not patented or deseribed in any printed publication in
this or uny foreign country before his invention or discovery
thercof, or more than two years prior to his application, and
not patented in a country foreign to the United States on an
application filed by him or his legal representatives or assigns
more than twelve months before his application, and not in
public usze or on suale in the United States for more than two
vears prior to his application, unless the same 1s proved to
have been abandoned, upon pavment of the fees required by
law and other duce proceedings had.” 8 Some of these terms
require definition.

An art may be “any process, or gerics of steps or operations,
for accomplishing a physical or chemical result”—for ex-
ample, telephoning and casting car wheels. A machine 1is
“any assemblage of mechanical elements having a law of
action of its own —for illustration, a steam engine and a jack
knife. “A manufacture 1s anything made by the hand of man
that 1s not an art, machine, or composition of matter,” as a
safety pin or a tooth brush. “A composition of matter 1s any
mixture or combination of chemical elements, whether solid,

*The wvarious patent statutes of the United States are described in
Investigation of the U. S. Putent Oflice, President’s Cominission on
Economy and Efficiency, 1912, pp. 214-240; Avram, Patenting and Pro-
moting Invenlions, pp. 35-55; and Report of Commissioner of Patents
to Congress, Dec. 31, 1900, pp. 12-19.

" Revised Stututes of the United States, Sections 4886 and 4887,
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liquid, or gascous'—for example, calcium carbide and soap.®?
“An improvement is a modification of an instrument or art
already existing.” 8 Also, a patent may be conferred for a
design, which “is an ormamental shape or configuration 1m-
pressed, imprinted, or otherwise imposed upon an article of
manufacture.” 8t The subjeets for which patents are granted
exclude, however, any idea or prineiple not embodied in con-
crete form, such as mathematical formulae, laws of nuture,
and philosophical abstractions.

Application for Patent. The application for a patent con-
sists of six parts: the petition, the power of attorncy, the
specification, the claims, the official drawings, and the oath.

The petition is a request addressed to the Cominissioner of
Patents asking him to grunt a patent to the applicant. The
power of attorney signifies the legal appointment of an at-
torney to represent the inventor before the Patent Office. The
speeification deseribes the invention in eonnection with the
drawings.  The elaims, whien constitute the most mnportant
part of the applieation, consist of an enumeration of what
the inventor clnims as his invention. The oflicial drawings
include different views of the invention and its parts irom
various angles. The oath sets forth the applicant’s belief
that he 1s the original and first inventor of the thing for which
he solicits a patent.

An examiner of the Patent Office serutinizes the application
and usually rejects some of the claims. The inventor through
his attornev modifics the claims and within a vear submits
them again, Then the examiner usually makes other objcce-
tions, and the applicant sceks to remove them. Tlhis process
may be repeated again and again.  If the application 1s finally
rejected, the inventor mav muke appeals to the Board of
Examiners in Chicf, then to the Commissioner of Patents, and
finally to the Court of Appeals of the Distriet of Columbia.,
Again, the patent applicittions of two or more inventors may
partly or entirely cover the same invention, whereupon the

* Prindle, Patents as a Factor in Manufacturing, pp. 20-23.
B Sewell, Law of Patenls, p. 23.

Mlbid., p. 28.
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Patent Office determines to which one the patent should be
isstiecd by means of a proceeding known as an “interference.””
“While the general rule is that the first inventor is he who
first reduced the invention to practice, un exception is recog-
nized in favor of a party who was the first to conceive the
invention, but the last to reduce it to actual practice, provided
e was using reasonuble diligence in perfeeting and adapting
the same.” % The fee on filing each original application for
a patent is $15; on issuing cach original patent, $20. The
owner of a patent Ymust mark the patented articles plainly
with the word ‘Puatented,” or a similar word, together with the
date of the patent, or otherwise give suflicient notice to tne
prblic that the device is patented.” A patentce may transfer
h's rights by means of an assignment, grant, or license.

Rights of Patenlce. “A patent contains o grant to the
patentee, his heirs or assigns, for a term of seventeen vears,
for the exclusive right to muke, use, or sell the invention or
discovery throughout the United States."*¢ 1t confers the
right to restrain others in making, using, and selling the
invention. The patentee has “a right of action in the U. S.
Courts to restrain others from making profituble use of the
invention witheut the owner's consent, or for recovering dam-
ages for unauthorized use. It extends no further. All other
rights in the property that may result from the invention
remain to be adjudicated in the same manner as if this right
created by Congress did not exist.” 87 “A charge of infringe-
ment of a patent puts in issue either (1) the title of the
patentee; (2) the validity of the patent; or (3) the identity
of the alleged infringing product or process with that claimed
in the patent.’ 88

Relation of Patent to Competition. A patent confers a
monopoly in a specific invention. It does not sanction a
monopoly of kindred and competitive patents or a restraint
of trade other than in the particular article to which the

* Patents, Machinery’s Reference Series, pp. 23-24.
WIbd., p. 17.

 Ibid., pp. 33-34.
® Ibid., p. 39.
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patent relates. The Constitution provides for the granting of
monopolics to inventors only upon “limited terms,” and the
patent statute 1s in harmony with this restrietion,

Patented products mayv be in competition both with pat-
ented and unpatented goods. In fact, the patent law iz con-
ducive to competition in that it stimulates individual initia-
tive and private enterprise. “Often have smull producers, by
the use of patented machinery, trenched steadily on the busi-
ness of great combinations, till they themselves bhecnime great
producers, sccure in the possession of o large field wand abun-
dant profit.”’*® Morcover, “there are innumerable instances
where patents by conferring the proteetion of a limited mo-
nopoly upon individuals or companies have made them inde-
pendent of their stronger opponents and indifferent to the
arguments mviting combination.  Two exumples most fa-
miliar to the public are the printing press and the typewriter.
In both those arts many efforts have been made to form com-
binations, resulting alwavs in failure because eaelr of the
companies exciusively owned zome distinetive special features
which some part of the public wanted, thereby enabling it to
continue its independent existence and to compete with all
the other concerns.” ®©

The House Committee on Patents reported in 1912 that
patents, normally, tend to stimulate competition. “The patent
law was cnacted before any of our trusts eame into existence:
when competition wag the aceepted law of trade, and when
combinations in restraint of trade were not in contemplation.
S0 long as such conditions continued and the avenues of
competition wire kept open, the monopoly granted by the
patent, law, hmited as it was, In time tended to stimulate
competition. It mmeited inventors to new effort, and capitalists
and bhusiness men were cencouraged to develop inventions.
Under these conditions a patent, while granting a monopoly
I a specific article, had rarcly 2 tendeney to monopolize any
branch of the trade, because few inventions were so funda-
mental 1n character as to give the owner of the patent a

® Clark., Essrnlinle of Economic Theory, pp. 367-368.
®Patent Law Assn. of Wishinglen, Revision of Patent Laws, p. 7.
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monopoly in any branch of the trade, and every great financial
success arising from an individual patent was sure to result
in rival mventions,” ™

JUSTIFICATION OF PATENTS

The cconomie philosophy of patents deserves careful con-
sideration in order to have a basis for approving or condemn-
g the acquisitive practices based on patents and deseribed
in subsequent chapters, It will constitute a point of departure
i studyving the cconomie effeets of our patent svstemn. The
justification of patents mav be analvzed from the following
points of view: disclosure of nvention. reward of inventor,
developmoent of invention, and sociul welfare.

Disclosure of Imvention. The statesmen who designed the
patent svstem sand, “We will give this inventor something if
he will discelose s secret.” ¢ The facts are that the patent
laws of thig country have rested from the beginning on the
“fundamental prineiple of zeeuring for the public benefit the
cdisclosure of an mvention.” % A patent 1s given to an iIn-
ventor “in return for s making known and, therefore, mak-
ing available to the publie, his dizeovery, or creation.” ™
The government, in creating the patent system, said to the
inventor, “If you have got a new thing which is good, do not
keep 16 seerct for vourself; publizh your invention; give the
Nation the benefit of it, and it will stimulate further inven-
tions.” °*  There is in addition “a kind of impetus given by
the publication of a patent which accelerates the thinking
and dyvnamies of a nation.” *  Further, “one of the great
advantages of the patent svalem 1= this, that the more ideas
you get into the Patent Oflice Gazette the more the commu-

“* House Report No. 1161, 62nd Cong., 2nd Seszs., pp. 2-3; hereafter
referred to as Oldfield Report of 1012,

“Oldfhield Hearines of 1912, No. 3. p. 19,

* Patent Law Assn. of Washington, Revision of Palent Laws, p. 4.

“H. A. Toulmin, Jr.. Protcction of Industrial Property, p. 5.

“ Nolan Hearings of 1019, p. 81,

“Ibid., p. 84.
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nity is stimulated to invention.®” It has frequently happened
that, a patented tdea which was foolish and never would have
amounted to anvthing has germinated in the mind of another
man and resulted in o great invention.” %

Reward of Inventor. Others express the belief that patents
constitute a reward to inventors and therefore stimulate their
conception of inventions. Some contend that the inventor, as
a4 matter of justice, is entitled to a reward for his contribution
to society. “The great foundation idea upon which rests the
constitutional provision for granting patents at all and the
ereat fact upon which they are granted is just compensation
to the iventor.” ¥ IFurther, “the moral right of an inventor
to a patent is based upon a primary prineciple of justice, viz.:
that if he gives the public o valuable improvement, the public
ought, to pay him for it.” 1°°  Again, “the sense of right among
civilized nations demands the legal protection of intellectual
work.’" 101

According to Mill, “the condemnation of monopolies ought
not to extend to patents, by which the originator of an im-
proved process is allowed to enjoy, for a limited period, the
exclusive privilege of using his own improvement. This 1s
not making the commodity dear for his benefit, but merely
postponing a part of the increased cheapness which the public
owes to the inventor, In order to compensate and reward him
for the service. That he ought to be both compensuted and
rewarded for it, will not be denied, and also that if all were
at once allowed to avail themselves of his ingenuity, without
having shared the labors or the cxpenses which he had to
incur in bringing his idea into a practical shape, either such
expenses and labors would be undergone by nobody except
very opulent and very public-spirited persons, or the state
must put a value on the service rendered by an inventor, and

" The Gazelte contains a deseription of inventions recontly patented.
® Oldfield Hearings of 1912, No. 26, n. 27.

* Senate Document, No. 6, p. 71.

Whitney, The Patent Office and the Problem of Reform, p. 5.

1% Senate Document No. 20, 56th Cong., 2nd Sess., p. 224 one of the

res’sznlutions adopted by Patent Congress held at Vienna exposition of
1873.
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make him a pecuniary grant. This has been done in some
instances, and may be done without inconvenienee in cases of
very conspicuous public benefit; but in general an exclusive
privilege, of temporary duration, is preferuble; beeause it
leaves nothimg to any one's disercetion; because the reward
conferred by it depends upon the invention's being u=etul, and
the greater the uscfulness the greater the reward; and because
1t 18 paid by the very persons to whom the =ervice iz rendered,
the conzumers of the commodity. . . . It would be a gross
immorality in the law to set evervbody free to use a person’s
work without his consent, and without giving him an
ecqquivalent.” 102

Jeremy Bentham held that a patent affords 2 reward pe-
culiarly well adapted to the nature of the service!'® Ben-
tham further asserts, “With respeet to u great number of
imventions in the arts, an exclusive privilege 1s absolutely
necessary, in order that what is sown muay be reaped. In
new inventions, protection against imitators iz not less neces-
sary than in established manufactures protection against
thieves. He who has no hope that he shall reap, will not
take the trouble to sow.” 1o

According to List, “the granting of patent privileges offers
a prize to inventive minds., The hope of obtaining the prize
arouses the mental powers, and gives them a direction towards
industrial improvements.” ' Alexander Humilton stated,
“The propriety of stimulating by rewards the invention and
introduction of useful improvements i1s admitted without
difficulty.” 106

Development of Invention. One interpretation of patents
13 that they foster the development and introduction of in-
ventions by manufacturers. The mere conception of an
invention 1s not sufficient to bring forth new ways of satisfy-
ing human wants. Inventions progress according to the three

2N, Principles of Political Economy, Bk. V, Ch. X, Seec. 4.
'3 Rationale of Reward, p. 92.

1% Manual of Political Economy, p 28.

™ The National System of Political Economy, p. 307.

' Hamilton, Report on Manufactures, Senate Documents, Vol. 22
Misc. I11.
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stages of conception, development, and production. The em-
bodiment of the idea in n concrete product and the education
of prospeetive purchasers with respeet to its merits require
the expenditure of considerable capital and labor and the
assumption of appreciable risk. A speciul stimulug, as patent,
protection, is necded, therefore, to justify the manufacturer
in attempting to develop and market the invention. The
patent svstem “has estublished itself, not primarily as a
stimulus for invention or for disclosure, but for utilization and
development of new methods requiring the investment of
capital and the guarantees which shall make such investment
possible.” 17 The inventor is given “an exclusive right to
make and sell an economical appliunce {for a term of years
that is long enough to pay him for perfecting it and to pay
others for introducing it.”’ *** In 1878 the Senate Committee
on Patents issued a report stating, “No change should be
made in the patent law to weaken the inducements which it
offers to those who will successfully invent, and to those who
by perseverance and expenditure will perfect the inventions
and the machines in which they are embodied, and push their
introductions so fur as to put the public in posscssion of
perfeetly working machines, or perfectly finished products,’ 19

In this connection, Adam Smith expressed the opinion that
“when a compuny of merchants undertake, at their own risk
and expense, to establish a new trade with some remote and
barbarous nation, it muy not be unrcasonable . . . to grant
them, In case of their success, 1 monopoly of the trade for a
certain number of vears . . . A temporary monopoly of this
kind may be vindicated upon the same principles upon which
a hke monopolv of & new machine is granted to its in-
ventor.” 1'®  Fisher slates that “IHerbert Spencer once 1n-
vented an excellent invalid chair, and, thinking to give it to
the world without recompense to himself, did not patent 1it.
The result was that no manufacturer dared risk undertaking

3 Hadley, EFconomics, p. 134.

18 Clark, Essentials of Fconomic Theory, p. 360.
1® Oldficld Hearings of 1912, No. 8, p. 21,

W Wealth of Nations, Bk. V, Ch. L.
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its manufacture. IEach knew that, if it succeeded, competitors
would spring up and rob him of most or all of his profits,
while, on the other hand, it might fail.”

It will be seen, then, that the purpose of patents 1s some-
what similar to that of a protective tariff. The latter is
necessary, according to the infant industry argument, to
attract lubor and capital to a new industry. The tariff, n
other words, negatives the prospective unprofitableness of
labor and capital which would prevail if forcigners experi-
enced no restrictions in selling their goods in this country.
After the industry has been well established, its cefficiency
alone should be the meuns by which it ean exist in the future,
A patent furnishes similar protection to an inventor by ex-
cluding competitors for a period of seventeen years. It is
necessary to Justify the expenditure of labor and capital in
the conception and development of an invention. The likeli-
hood of loss, in the absence of such protection, would be so
great as to discourage atteinpts to make and introduce an
invention, At the expiration of the monopolyv the inventor
becomes one of many competitors in a particular industry,
and he must survive or perish according to his efliciency.

Social Welfare. Without specifving any particular abjec-
tive, such as disclosure of invention, reward of inventor, or
development of invention, one may justify patents on grounds
of public welfare. “Private property is established and main-
tained for social purposes.” ''* It has two aspects, the indi-
vidual and the social, which are mutually dependent one upon
the other. Property rights in the form of puatents are granted to
inventors o as to promote inventions and therefore the social
welfare. The extent to which this is accomplished measures
the justification and stability of a patent svstem. Patent
rights and social weal must harmonize if thev are to exist
together. The Supreme Court stated in an early decision, “It
15 undeniably true, that the limited and temporary monopoly
granted to inventors was never designed for their exclusive
profit or advantage; the benefit to the public or community

¥ Fisher, Elementary Principles of Economics, p. 331.
W Ely, Property and Coniract, p. 165.
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at large was another and doubtless the primary object in
esranting and sccuring that monopoly.” "?  One defender of
the patent system deelared, “In no sense can a putent be
considered an injustice to the publie, beeause it takes nothing
from them which they had cver before possezsed: on the con-
trary, it gives them something new, some mercased fucility,
soine more advantageous method, or a chicaper substitute for
a rare and costly article.” '

A patent monopoly involves o contractual relationship of
mutual benefit between the mventor and the publie. The
consideration to the inventor 1s an exclusive monopoly in hig
invention for seventeen years; while that to the public con-
¢ists of an immediate and complete diselosure of the invention,
an unlimited right to the invention after the expirution of the
patent, and the encouragement of invention. The funda-
mental purpose of this contractual relation procceds from the
one word “promote.” Our forefathers, having in tind the
public welfure in framing the Constitution desired “to pro-
mote the progress of sctenee and useful arts,” the secomplish-
ment of whieh required o reconctlintion of private and public
interests.  Securing for limited times to inventors the exelu-
sive rights to their discoveries in return for the promotion of
invention harmonized the private interest of the inventor and
the welfare of society.

CONCLUSION

This chapter has deseribed the causes of invention, the
history of patents, the salient features of the present patent
law, and the justification of patents. The author has made
no attempt to assign degrees of importance to the causes of
imvention. It 1s doubtful whether a single invention may be
attributed to only one of them. However, the desire for
cconomic reward appears as one of the most important and
one of the most frequent causes of invention. Patents fur-
nish the means by which the expectation of pecuniary gain

22 Kendall v. Winsor, 21 How. 322, 327-328.
' Perry, A Defense of the Patent Sysiem of the United States, p. 15.
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may be fulfilled, and to this extent promote the progress of
the industrial arts and the economice welfure of society. In
return for this advantage, the people grant to the inventor,
according to the theory of the putent law, the right to exclude
others for gseventeen years from making, using, and selling his
invention.

The evils conneeted with our patent svstem—industrial
monopolics, suppression of patents, dizeouragement of inven-
tion, and ecconomic wasfe—~form o tremendous liability in
appraising its net utility. They constitute the subject-matter
of the next seven chapters.




CHAPTER II
PATENT POOLS

PATENTS have been used to further the restraint of trade
hetween the owners of patents and others, and to help create
industrial monopolies,  The exploitation of patents in this
fushion has been most pronounced since the passage of the
Sherman Act in 1890. This law, together with the Clavton
Act of 1914, both denouncing restraint of trade and monopoly,
many corporations have sought to evade. Some of them have
proceeded on the assumption that patents might lend legal
immunity to their designs beeause patents themselves confer
legal monopolies—the exclusive right to make, use, and sell.
Patents have been used to defeat the purpose of the anti-trust
laws by mcuns of pools,-consolidations, and unfair competition.
These three methods furnisli”the subjects of the next four
chapters. This chapter is devoled to u deseription of patent
pools.

A patent pool is an arrangement by which former com-
petitors partake of the privileges conferred by one or more
patents accoraing to some pre-arranged basis designed to
restrain trade. The pool, the typical form of combination
during the curly nincties, was cmployed by the owners of
patents, as well as others, in trying to eliminate competition.!

CLASSIFICATION

Those in control of the patents of pools mayv be grouped
accoraing to whether they are assignecs or vwners, individuals
or companies, manufacturers or mere possessors of patents.
fn some 1nstances an assignee controlled the patents; in others,

*See Haney, Business Organization and Combination, p. 165.
34
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the owners of them., The Consolidated Seeded Raisin Com-
pany and the Motion Picture Puatents Company illustrate the
former, and the Rubber Tire Wheel Company and Indiana
Munufacturing Compuny, the latter, In one instance—the
liquid door check combination—various owners of patents
nooled them by agreement and without assignment. In the
bath-tub pool an individual controlled the patents: in other
pool:, a compuny, Those in charge of the patents of the
rubber tire and coaster brake pools were also engaged in
manufacturing the products covered by the respective groups
of patents; whereas those in control of the patents of the
harrow, seeded raizin, wind-stucker, bath-tub, and motion
pieture pools confined themselves to the possession of patents
and the supervision of heensecs,

The details of patent pools differed as to the number of
business units that contributed patents to further this form
of combination. The Rubber Tire Wheel Company and the
[ndiana Muanufacturing Company were the sole owners of
patents in the rubber tire and wind-stacker pools; the fermer
used one putent as the busis of license agreements, while the
fatter employed =everal patents, Two or more concerns, but
not all the members of the pool, furnished patents as a basis
for the arrangement. in the bath-tub and motion picture
pools, Iach member contributed one or more patents in the
harrow, scedea raisin, liquid door check, and bath-tub pools.
Not. all of the patents pooled, however, were necessarily used
as a basis for license agreements; for example, in the bath-tub
pool, although three companies aszigned their patents. only
one of them was emploved. In the harrow pool, each company
received licenses based only on il.e patents it assigned, whereas
in the other pools all the members partook of the rights of the
same patents.

The remainder of the chapter describes the patent pools
already mentioned.

SEwWING MACHINE

The sewing machine industry started in the United States
about 1850. It wus not very profitable at first owing to the
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expense of perfeeting the machine and introducing it to the
public, In 1856 the manufacturers of sewing muchines agreed
to pool their patents for the purpose ol more cefiectually pro-
teeting the business agaimnst infringers, and of granting licenses
under the patents to others who desired to engage in the
business, The Lieenze fee was fived ot 815 per machine. In
the yvear 1800, thiz licenze was reduced to 87 per m:u*hine; and
at this rate twelve additional Neenses to manufacture were
granted.  In 1868 it wuas again reduced to & per muchine,
and lastly, in 1870, to 83 per machine® The members of the
pool were Eling Howe, Wheeler and Wilson, Grover and
Baker, und 1. M. Singer: and they dominated the field until
after 1877, when the muajority of the basie patents expired.

IHarrow

The National Harrow Company of New York was “a com-
bination of six manutacturers of harrows for the purpose of
holding patents and heensing the respeetive manufacturers
under them.  Eighty-five patents were acquired by assign-
ment {rom the several munufacturers.”® The National com-
pany acquired control of most of the spring tooth harrow
business In the United States. Bement and Sons wus one of
the manufacturers of harrows that assigned its patents to this
company. The former obtained, under definite conditions, an
excelusive license to make the harrows deseribed in the patents
which it assigned. Bement and Sons was required to pay a
rovalty of 81 for each harrow sold; to make verified monthly
reports of their business to the plaintiff; to make and sell only
that type of harrow covered by the license: to sell harrows
only at the prices stipulated by the agreement; and to pay 85
for each of the articles sold contrary to the terms of the
license.  The Nuationul company assumed these rights and
duties: to reserve the privilege to deerense the selling price or

24'2P50rr}*, A Defense of the Patent System of the United Slates, pp.

, ' House Report (minority) No. 1161, 62nd Cong., 3rd Sess., 1913, part
, p. 3.
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the rovalty; to furnish counsel to the defendant in any suit
brought for an alleged infringement; and to grant no other
[lcense to manufacture the harrow in question,

The Nuational company accused Bement and Sons of violat-
ing taese conditions and demanded a large amount of damages
and a ¢peeifie performance of the contract.,  The defendunt
denled many of the charges and maintained that since it and
the paintiff, together with other manufucturers of harrows,
were members of 4 combination to regulate the output and
price of harrows, their contract was null and void, The New
York Supreme Court held the license contraets void as against
public policy and in contravention of the New York anti-trust
faw,*

The case was appealed to the United States Supreme Court
im 19025 The evidenee, examined by a referee, failed to show
cither that other manufacturers of harrows entered into the
same kind of contraet with the National Harrow Compuny,
or that a general combination among the dealers in patented
harrows existed to regulate the prices of this commodity.
The court deelined to assume that “there was a general com-
bination among the dealers in patented harrows to regulate
the sale and prices of such harrows,” % It stated that thesc
contracts “are to be judged by their own contents alone and
construed accordingly.” 7 Morecover, “the plaintiff, according
to the finding of the referee, was at the time when these
lleenses  were executed the absolute owners of the letters
patent relating to the float spring-tooth harrow business.” ®

The court held that the contract between the National com-
pany and Bement and Sons was not illegal,

“The general mile 1s absolute freedom in the use or sale of
patent rights under the patent laws of the United States.
The very objeet of these laws is monopoly, and the rule is,
with few exceptions, that any conditions which are not in their
very nature illegal with regard to this kind of property, im-
posed by the patentee uand agreed to by the licensee for the

‘21 Apn. Div., N, Y., 290, 1897: 47 N. Y. S. 462.
*186 U. 3. 70. ' Ibid., p. 85.
“Ibid., p. B5. "Ibid, p. 88.
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right to manufacture or use or sell the article, will be urheld
by the courts.® The fact that the conditions in the con:ract
keep up the monopoly or fix prices does not render hem
illegal,” 10

The tribunal added that & license agreement may also stipu-
late the kind and number of harrows that the licensee must
manufacture. The whole arrangement, therefore, as inter-
preted by the court, merely constituted a contract between a
patentee or licensor and a licensee; the patentee, enjoying the
legal right to monopolize his patented comimnodity, may cense
another to manufacture and sell this commodity upon certain
conditions.

Earlier judicial decisions involved the National Harrow
Company of New Jerseyv., It was a holding company and pre-
ceded the National Harrow Company of New York just de-
scribed. The purposes of the two companies, however, were
apparently identical: namely, to pool the patents relating to
harrows in order to suppress competition between individual
manufacturers. One of these deeisions, National Harrow
Company v. Hench, may be cited to substantiate this state-
ment, 1t

Hench had assigned two patents to the harrow company
and received an exclusive license to manufacture and sell his
former style of harrows upon conditions like those described 1n
the Bement case. The company brought suit to compel the
performance of this contract.'? The court first considered
the purpose of the organization, and expressed it as follows in
its decision:

“It 1s manifest, as well from the contract as from the proofs
outside of 1t, that the purpose of the parties was to form a
combination between the various manufacturers of these har-
rows, to prevent competition in business and enhance prices;

"To forbid a licensee from using any patents which are legally ob-
tained by him and which do not infringe other patents, illustrated,
according to the court, a condition illegal in its very nature,

1186 U. S. 70, p. 91,

283 Fed. Rep. 36, C. C. A, 1807. Other decisions are: 67 Fed. Rep.
%39‘80 C., 1895: 76 Fed. Rep. 667, C. C., 1896; 8¢ Fed. Rep. 226, C. C,,

0.

Y For a more detailed statement of facts, sce 76 Fed. Rep. 668-669.
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and such is the effect of their agreement. The corporation,
provided to hold the legal title of the several patents, is merely
an instrument to effect this object, The prior owners are still
the beneficial owners, with right to continue their business,
subject only to the restraint in its management imposed by the
contract. The provision for licenses i3 made necessary by the
trunsfers of titles, and is simply another part of the scheme for
combination and control of the business of the several pat-
entees. The result would be the same in legal contemplation
if the corporation and licenses had been dispensed with, and
the contract had provided simply, as it does, for combination
and restraint of competition.  That such a contract would be
unlawful scems clear.” '3

Moreover, the decision declared in effect that a patent
monopoly does not warrant various owners of different patents
in suppressing competition and enhancing prices:

“The fact that the property involved is covered by letters
patent 15 urged as a justification; but we do not see how any
importance can be attributed to this fact. Patents confer a
monopoly as respeets the property covered by them, but they
confer no right upon the owners of several distinet patents to
combine for the purpose of restraining competition and trade.
Patented property does not differ in this respeet from any
other. The fact that once patentee may possess himself of
scveral patents, and thus increase his monopoly, affords no
support for an argument in favor of a combination by several
distinct owners of such property to restrain manufacture, con-
trol sales, and enhance prices. Such combinations are conspira-
cics against the public interests, and abuses of patent privi-
leges. The object of these privileges is to promote the public
benefit as well as to reward inventors.” 14

SEEDED RAISIN

In 1900 cight manufacturers engaged in sceding and process-
Ing raisins assigned their respective patents relating to this
art to the Consolidated Sceded Raisin Company, a mere

83 Fed. Rep. 36, 38. 1bid., p. 38,
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dummy, and received in return uniform licenses based upon
all of them. The licenses declared this corporation or licensor
the owner of these patents, und required it to inspect the
books of the licensees and to prosecute infringers of the pat-
ents; it imposed upon the licensees the pavment of rovalties
and also certain conditions as to the use and ownership of the
patented machines, prohibiting their use of any others. More-
over, the licensor agreed not to license other parties without
the consent of one-half the licensees: a committee of four was
to decide to whom licenses should be 1ssued.

One of the manufacturers, charged with a violation of the
license agrecement, pleaded the illegality of the contract.!
The court forthwith deelared this case analogous to Bement
v. National Harrow Company, saying, “That such a contract
is not void as against public poliey, in that it tends to create
a monopolv, has been decided by the Supreme Court in the
case of Bement v. National Harrow Company.” ¢

“We think the principles announced in that case must con-
trol our decision of the question which is here presented, and
under its authority we hold that the contract in question In
the present case is not void as against public policy, as tending
to create a monopoly, or as obnoxious to the provisions of the
Sherman Anti-Trust Act.” 17

This decision recognized the legal right to convey patents
covering similar inventions to a single patentee, who then
issues licenses upon them to their owners. The court based
its argument upon Bement v. National Harrow Company; but
in that case, only the relation of a patentee to a licensee en-
tered. Therefore 1t was illogical to employ that decizion as a
criterion in the present case, in which the owners of patents for
similar inventions assigned them to a single company and re-
ceived In return licenses based upon all patents thus pooled.

RuBser TiRE

k The Rubber Tire Wheel Company, the owner of a patent on
i‘&rubber tire wheels, entered into uniform license agrzements,

1126 Fed. Rep. 364, C. C. A., 1903. _
¥ Ibid., p. 368. T Ibid., p- 369,
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with eighteen—pructieally all—of the manufacturers of tires
in the United States, The contract provided for a considerable
advance in the selling price of tires, and limited the production
of each licensee to o certain pereentage of the output of all.
If o licensee made less than his quota, he received a rebate
of 20 per eent of the value of the shortage; if more, he paid u
rovaliy of 20 per cent of the excess, Furthermore, each manu-
fucturer patd a royvaity equal to 4 per cent of the net selling
price of his tires,  The heenzor received 2 per cent of all royal-
tics, The contracts also provided for a commission appointed
by the licensor to supcervise and audit the operations of the
Hicensees, and with their majority consent, to sell tires, pur-
chased from any or all of them, at prices considered best for
the interest of all. This body received the royulties, other than
the 2 per cent already mentioned, and after deducting their
expenses and compensation for services, disbursed the rebates
for shortage., It was direeted to aceumulate o fund of $50,000,
and distribute monthly an exeess of this amount to the licensces
on the busis of apportioned output.

The compuny, soon after the formation of this pool, brought
it against the Milwaukee Rubber Works Company, one of
the licensees, to recover unpaid royalties, The cireuit court '8
deelared the license agreement, illegal owing to the pronounce-
ment by the Sixth Circuit Court of Appeals of the invalidity
of the patent in question and owing to the creation of a fund
to promote the scheme of underselling and, hence, crushing
competitors,!?

This case, appealed to a Circuit Court of Appeals, received
a very different interpretation. After elaborating the idea that
a patentee enjoys an exclusive monopoly, the court procecded
to answer the query: Does the requirement that the licensee
join other licensees in a combination or pool to control prices
and output of an innocuous article violate the Sherman law?
using this language: “The only grant to the patentee was the

142 Fed. Rep. 531, January 23, 1906.

® According to law this declcmn wus effective only in the Sixth Cir-
cuit. All Circuit Courts must pass upon the invalidity of a patent be-
fore it becomes void throughout the United States.
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right to exclude others, to have and to hold for himself and
his assigns o monopoly, not a right linited or conditioned ac-
cording to the sentiment of judges but an absolute monopoly
constitutionally conferred by the sovercign luw makers. Gver
and above an absolute monopoly ereated by law, how can
there be a further and an unlawiul monopoly in the same
thing? If plaintiff were the sole maker, how could plamtifi's
control of prices and output injure the people, deprive them of
something to which they have a right? Is a greater injury
or deprivation inflicted, if plaintiff authornzes a combination
or puol to do what plaintiff cun do dircetly 7" =0

But the plamti{f alone could not direetly secure a monopoly
of rubber tires. Its patent was only one of many outstanding
and pertaining to rubber tires.  Its msignificant and question-
able nature is suggested by the announcement of its invalidity
by the Sixth Circuit Court of Appeals. The argument quoted
would be sound if the plamtiff had held a patent monopoly of
the rubber tire as a commodity—a provizo contrary to faet,
for there were at least cichteen other manufucturers of tires.
The scheme hrought rubber tires as such, as well as the par-
ticular invention relating to rubber tires, within the realm of
a monopoly. The acceptance of the court’s argument would
lead to a monopoly of cvery product for which one or more
patents had been 1ssued. It would only be necessary for one
manufacturer who had a patent relating to o eertain product
to license other manufacturers of the same product upon cer-
tain conditions with respeet to price, ete., as the plaintiff did.
For example, a patent covering a pocket knife, no matter how
trivial, might be made the lezal basis of & combination of all
manufacturers of pocket knives, The fatlure to distinguish
between o product and a patent relating to the product ac-
counted for the weakness of the court’s argument.

Later this case reached the United States Supreme Court,
where it was dismissed, per stipulation.®

‘”‘,’“154 Fed. Rep. 358, 363. Compare with Goshen Rubber Works v.
Single Tube Tire Co., 166 Fed, Llep. 431, C. C. A, 1908,
o210 U. S. 439, June 1, 1908.
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WIND-STACKER

The Indiana Manufacturing Company gradually acquired
practically all patents pertaining to wind or pneumatic straw
stackers, and issued uniform lieenses to all the manufacturers
of threshing machines in the country. They were given the
right to use anv and all inventions covered by such patents
and by any other patents subscquently aequired. The com-
pany stipulated a uniform price (8250) {or its produet and
the pavment of a rovalty., Not all these patents could be used
conjointly in a single machine; some of them were of no nrac-
tical value.

This company brought suit acainst the Case Manufacturing
Conmpany for mfringement of 1ts patents and violation of the
license agreement between the two cotnpanies. The Circuilt
Court held that the sundry patents in suit were capable of
independent uge in an independent mechiunism of the art,
but, since the patent law grants a1 monopoly 1n only the “bene-
ficial use of u specific mvention,” the acquisttion of competing
patents must be “brought within the inhibition of the general
law.” **  The tribunal pronounced the Indiana company the
promoter of a two-fold combination of numerous patent prop-
erties and of all manufacturers of threshing machines, which
made its agreement with the licensees illegal, The court con-
sidered, therefore, not only the relation existing between the
plaintiff and the defendant, as in Bement v. National Harrow
Company, but ualso the gencral relation of the complainant
or licensor to all its licens=ces. It announced in a forceful way
that the patent statute does not furnish the foundation for a
combination of the manufacturers of anv single commodity.
The court deelared that 1t would not consider the infringement
suit in question since it grew out of an illegal agreement.

The Circuit Court of Appeals rendered a decision diametni-
ally opposed to that of the Cireuit Court. The judge who
wrote the opinlon was the same one as in the rubber tire case,
and his argument was much the same; both decisions were

148 Fed. Rep. 21, 23-26, Aug., 1906.
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promulgated the sume day. The court stated that articles
covered by patents are never articles of trade or conunerce
within the operation of the Shermun law* The court at-
tempted to answer the objection to the large number of
licensees: “All the muakers of threshing machinery have come
into the system. That this resulted, without unv concert of
action on the part of the licensces, solely from a poliey pur-
sued by appellant through & course of years, 15 virtually
admitted und 15 elearly proven. Appellant started out to sup-
ply the trade. That wuas i1ts exelusive right,” *

This reasoning, truly, was open to eriticizm, for what dif-
ference did it make to the public whether the result—the con-
trol of output and price—came quickly or slowlv? Morcover,
what was meant by the exclusive right to supply the trade?
Did this right relate to cach specific invention or to the ac-
quirement of all inventions relating to a certain product? Fur-
ther, with respeet to ecach specific invention, did this right
pertain to the wind-stacker as a commodity or to a patented
invention covering one aspeet of the stacker?

The court treated the question as to the number of patents
owned by the Indiana company in an untenable fashion, It
assumed, for the suke of argument, that an individual owned
two patents, and then stated that the contention of the Case
company comes to thiz: “If he owned either alone, over that
he would have complete domination; owning bhoth, he controls
nothing. The public hus no right in either invention; therefore
the public has the right to have them both in the market
competing for buvers, Naught plus naught; the sum of two
naughts 1s a substantive quuntity.”*  One legal writer has
criticized this argument by showing its application in a similar
situation. “There arc two buakeries in a town and only two;
they constitute the sole source of the bread supply. The
‘public has no right in either’; it cannot force either to sell
bread, much less both. Suppose the two proprictors enter into
an agreement to raisc the price of bread to ten cents a loaf.
Naught plus naught; the sum of the two naughts is a crime.

154 Fed. Rep, 365, April 16, 1907,
™ Ibid., p. 370. ®Ibd, p. 371,
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That is not the Threshing Machine case, but it is a fair test
of the strength of the argument. expounded.” *¢

This case, after an appeul to the Supreme Court, was dis-
missed per stipulation without cost to cither party at the
request, of counsel, December 16, 19075 In the interim—
between the appeal and the dismissal-—the directors of the
Case company had purchased a majority of the stock of the
Indiana company and thus had acquired control of it, a fact
which partly explainsg the interest of hoth parties in dropping
the suit.

The Bureau of Corporations conducted an investigation and
presented a report in Marceh, 1915, on Furm Machinery Trade
Associations, one chapter of whieh 15 entitled Concentration
in Ownership of Wind-Stacker Puatents, This contained a de-
tailed statement of the origin and development of the Indiana
company and the relations between this concern and its
licensees, the Case company in particular. This chapter sub-
<tantiated and supplemented the fuacts presented in the judi-
cial deecisions already examined, It stated that in 1908, after
the rendition of these decisions, the Indiana company “sub-
mitted a supplemental contract to each licensce, known as the
patents purchase agreement by which it was agreed that any
licensee who would agree to turn over to the Indiana company
a1l patents which he might own or acquire during the term of
the license contract, would be allowed the sum of §5 on each
stacker manufactured by him as licensee of the Indiana com-
pany.’

This report concerning the Indiana Manufacturing Company
and its licensees indicates that this company derived its
strength from a patent pool®®  Although manufacturing wind-
stackers itself at first, this company soon discontinued the
practice and confined itself exelusively to acquiring wind-
stacker patents and licensing others to manufacture stackers.
It stipulated a uniform price for the product and the payment

* Gladney, Restraints of Trade tn Patented Articles, pp. 364-363.

7207 U. S. 603.

# Burcau of Corporations, Report on Farm Machinery Trade Asso-
cialions, pp. 122-123.
®1bid., pp. 111-127.



46 ECONOMICS OF OUR PATENT SYSTEM

of a certain rovalty. Some patents were purchased outright,
and n other cases arrangements were made to acquire manu-
facturing rights for the licensers, The first 100 patents thus
acquired cost $600,000, n addition to royalties paid to
patentees.

These patents could not all be used in a single machine.
Some were used, others suppressed. The control of the basie
patents on wind-stackers, for example the Buchanan, made it
sy to sceure control of patented improvements., In any case
an improvement 15 of no value without the basie invention;
if the latter is covered by a patent, the utilizution of the for-
mer depends on the permission of the possessor of the basic
patent or clse it must be suppressed until the basic patent ex-
pires. By controlling the basic patents it beearue possible for
the Indiana company casily to acquire all patents on improve-
ments—a sort, of purchasing monopoly, as it were. The “pat-
ents purchase agreement” by which the Indiana company con-
tracted for the future wind-stacker inventions ot the licensees
helped to insure the continuity of its monopoly.,

It 15 unfortunate thut the legality of the Indiana company—
its license system and contro!l of patents not capable of con-
- Joint use—wus not passed upon by the Supreme Court, for the
~consequent deeiston would establish o precedent for judging
other industrial monopolies based upon a number of incon-
gruous patents.

Liguip Door Ciieck

In the decision of Blount Manufacturing Company v. Yale
and Towne Manufacturing Company,® the so-called Jock case,
one finds an excellent exposition of the patent and Shermun
laws and of their relation to cach other and the public. The
plaintiff and the defendant, the owner: of patents on liquid
door checks, together with two kindred manufacturers, entered
into contracts which restrained each other in the exercise of
rights conferred by their respective patents and authorized
each of them to use the patents of the others. The plan cown-
prchended, in the language of the courts, “the maintaining of

166 Fed. Rep. 555, C. C., Jan., 1909.



PATENT POOLS 47

prices, the pooling of profits, the elimination of competition,
and the restraint of improvements.” *  The Yale and Towne
Company, sued for violating the agreement, pleaded its ille-
eality.*® This, according to the court, involved the following
question: Is the Sherman Act inapplicable because the agree-
ments related to articles embodying patented inventions? The
Bement decision, not passing upon this question but relating
solely to restraints and conditions imposed in connection with
the grant of patent rights, the tribunal retused to follow as
a criterion; it also dizearded the rubber tire and threshing
machine cases, as not dircetly in pomt.

The difference between patent monopoly and combination
received considerable attention {rom the court, as the following
shows: “lt seems self-evident thut o contract which 13 only
cocextensive with the monopoly conferred by letters patent, and
which creates no additional restraint of trade or monopoly,
does not conflict with the Sherman Aet.  The monopoly
granted by letters patent 13 of a particular invention. Devices
thus protected by patents are, as o matter of fact, 1n com-
mercial competition with both patented and unpatented de-
vices, A contract whereby the manufaecturers of two inde-
pendent patented nventions agree not to compete in the same
commereial field deprives the publie of the benefits of com-
petition, and creates a restraint of trade which results, not
from the granting of letters patent, but from ogreement.
While the monopoly of the patented articles 1s not 1mereased,
the monopoly of the commercial field 1s increased by the
‘unified tacties’ as to prices.”

This quotution presents the proposition that inasni+bh as

“Ibid., p. 536.

“The Yale and Towne Manufacturing Company, in 1914, produced
over 100,000 diffcrent articles, and practically none of them were cov-
ered by patents, the foundation patents having expired many vears
ago, In 1914 there were about 100 patents still in force; none of ther
related to anvthing that was controlline.  Cf. Hearings before liuuse
Committee on Judiciary, Trust Legislation, 63rd Cong., 2ud Sess,, ¥ol.
II, p. 522; from statement of Henry R. Towne, President of Yatz and
Towne Manufucturing Company.

166 Fed. Rep. 555, 557. In this connection the court cites: National
Harrow Co. v. Hench, 83 Fed. Rep. 36; Same v. Quick, 67 Fed, Rep. 130.
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the patent statute confers a monopoly only upon a specific in-
vention, it does not, warrant a restraint of trade by independent
manufacturers, cven though letfers patent protect their re-
spective commuodditics, In other words, a combination cannot
enjoy the halo of the law merely beeause its constituent parts
arc legal monopolies.

Also, the court contrasted the purposes of a patent monopoly
with those of a combination, as follows: “If, as a result of
mutual licenses, there is put upon the market an article
embodying the inventions of both palentees, so that as the
elfect of exchange of licenses a new article of commerce 1s
developed, 1t is doubtful if the publie is therchy unlawfully
deprived of any ~f its rights or expectations of free competi-
tion. Where, b .ever, cach patentee continues to make his
own goods under his own patents, and secks to enhance his
profits by an agreement with competitors, who muke either
piatented or unpatented artieles, then it seems to follow that
the agrecement of each to restrain his own trade cannot be
regarded merely as an incident to the assignment of patent
rights. The patentee then restrains his own trade, not for
the purpose of enhancing the value of the license which he
grants, but for the purpose of enhancing the value of his trade
by removing competition, A sale or license with a covenant
not to compete, made as an ordinary incident to enhance the
vilue of the thing conveyed, is not within the Sherman Act.” 34
The monopoly, in utler words, arose from combination and not,
from the cxcreisce of rights granted by letters patent.

This led to the next point—the relation of the Sherman law
to the patent law. “The Sherman Act is not inconsistent with
any rights acquired by the patentee when it prevents agree-
ments in restraint of trade which are not designed to make
valuable the right to use. There is no inconsistency between
the grant of an exclusive and assignable right to make, use, and
vend, and the prohibition of an agreement restraining or sup-
pressing the sale of the article in interstate commerce, because

%166 Fed. Rep. 557-558. In this connection the court cites: National
Harrow Co. v. Heneh, 83 Fed. Rep. 36; Sume v. Quick, 67 Fed. Rep.
130,
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any profit from such an agreement does not arise from the
value of making, using, and vending, ‘There is no inconsist-
ency between the proposition that an inventor may withhold
his invention from use as he sces fit, and the proposition that
he may not make an agrecement whereby, for the advantage
of n competitor, trade in his patented article is restrained or
suppressed.’’ 3%

This quotation stresses the supplementary character of the
patent and Sherman laws, LEach has o limited field. The one
grants a certain kind of monopoly but not everything that the
other forbids. In this instunce the patentees passed beyond
the exclusive right to make, use, and vend—all that the patent
statute confers—by combining or pooling their patents, and
hence violated the Sherman Act.

BAaTii-TUB

The Standard Sanitary Manufacturing Company, which in
1012 controlled about one-half the output of cnameled ware
in the United States, was incorporated in 1899 under the laws
of New Jersey “to consolidate the business and acquire the
plants of a number of manufacturers of plumbers’ enameled
iron ware, brass work, and other plumbers’ supplies.” 3 This
company and two other manufacturers of cenameled iron
ware—the J. L. Mott Iron Works and the L. Wolff Manu-
facturing Company-—assigned their patents for an enameling
process to the seeretary of the association of enameled ware
manufacturers, Wayman by nume; and on the basis of one
of them—the onec assigned by the Standard Samtary MManu-
facturing Company, the others being regarded as mfringing
patents—Wayman i1ssued licenses to manufacturers  of
enameled ware and jobbers in this commodity, which brought
85 per cent of the former and 90 per cent of the latter into
a network of hicense agreements. According to these contracts,
a committee of six, chosen from the manufacturers entering

# Ibid., p. 561.

¥In 1913 it ncquired the two plants of the Great Western Pottery

Company at Kokomo, Indiana, and Tifin, Ohio; in 1917, four other
manufacturers of enameled ware.
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the combination, determined the selling prices of both manu-
facturers and jobbers. They also provided for territory pools,
for the paviment of rovalties, and for rebates and penalties to
prevent the violution of the license compact. The manufac-
turers could sell their enameled ware only to those jobbers
belonging to the combination; while the lutter could buy such
goods only from the former. Wavman, the licensor, was the
one from whom all the licenses radinted.  He had contracts
with both the manufucturers and jobbers and thus all came
under his direet control.  In addition, the manufacturer and
jobber were the two parties to an agrecement approved by the
licensor.  Wavinan was accordingly the central figure of the
scheme; 1n his hands were the licenses that cemented enameled
ware manufacturers and jobbers into a strong combination.

The Standard company, charged in a Circuit Court with o
violation of the Sherman Act, pleaded that the combination
wis iImmune from this law beeause it was based upon a patent.
The tribunal set forth the two main questions in the contro-
versy: “Would such a combination as was attempted, and in
large part brought about, huve violated the Sherman Act, had
patents on automatie dredgers {ie., deviees for distributing
the cnamel on the bath-tub in the process of manufacture]
pnlayed no part in it? I{ it would, did the part played by
those patents make lawful what otherwise would have been
forbidden?”

In answer to the first query it pointed out that both motive
and result in this instance indieated an unlawful combination,
for no defendant entered into the agreement without know-
ing that at least 13 of the other corporate defendants had exe-
cuted it, or intended to do so. Without this knowledge no one
of them would have become a party to it, Not only did the
agreements raise prices, they prevented reductions that would
otherwise have been made.™

To the second question, “Did the part plaved by those
patents make lawful what otherwise would have been for-
bidden?” the court gave & negative answer; first, because the

7101 Ted. Rep. 172, 177-178, Oct., 1911,
BIbd., pp. 174, 181,
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patent covered only a minor part of the manufacturing process,
not essential in making enameled goods; seeond, because the
finizhed product or enameled ware itself was unpatented. That
this patent covered only a minor part of a manufacturing
process and that the finished product itself was unpatented,
made the reasoning in this case different from that in other
decisions,

The Supreme Court, to whieh the case was appealed from
the Cireutt Court, also declared the combination illegal, but
pave lttle attention to the points most canphasized by the
lower court.  After reviewing the facts, the Supreme Court
coneluded that thix monopoly arose primarily from combina-
tion, and lienee condemned it as 1t had other combinations
that bad violuted the Sherman Act: “The ndded element of
thie patent 1 the eaze at bar cannot contfer immunity {rom a
like condemnation, for the reasons we have stated. And this
we sav without entering into the consideration of the distine-
tion of rights for which the government contends between a
patented article and a patented tool used in the manufacture
of an unpatented article, Rights conferred by patents are in-
deed very definite and extensive, but they do not give any more
than other rights o universal license against positive pro-
hibitions, The Sherman law 1s a lIimitation of rights, rights
which may be pushed to cvil conszequences and therefore re-
strained.” 3

Of the six decisions eited in the opinion, only two—DBement
v, National Huarrow Company, and Henry v. A B. Dick Com-
pany-—related to patents. The court refused to use the Bement
aze as a preeedent, as it mmvolved merely the contractual
relation between a patentee and a licensee; and added that
the Dieck decision contravened none of its views of the case at
hand. It mentioned Montague and Company v, Lowry,
United States v. American Tobacco Company, and similar de-
cisions to substantiate its argument, and therefore placcd chis
combination in the category to which other unlawf{ul monopo-
lies belong.

It is likely, according to a commentator on this case, that an

#2268 U. S. 20, 46.
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important element in influencing the court in reaching its
deecision was that Wavman interjected himself into the situa-
tion and procured the patents and arranged the contrivance.
If the corporation controlling the patent had itself made
these arrangements, o different result might have been
reached.*®

MotioN PicTURES

The motion picture husiness arose from pioncer inventions
near the end of the nincteenth ecentury, and since then has
cnjoyed a phenomenal growth, The different fuctors engaged
in this business are: (1) manufactures of motion pieture
films, camieras, and exhibiting machines; (2) rental exehanges
or distributors of these films and machines to the exhibitors;
and (3) exhibitors of these films to theater patrons,

In 1908, there were ten manufacturers or importers of mo-
tion pictures in the United States: namely, American Muto-
scope and Bilograph Company, New York Citv, a New Jersey
corporation, known as the Biograph Company; Edizon Manu-
facturing Company, Orange, N. J.; Essanay Film Manu-
facturing Company, Chicago, Il.; Kalem Company, New
York City; George Kleine, Chicago, a large importer of films,
representing nine foreign compuanies; Lubin Manufacturing
Company, Philadelphia; George Melies Manufacturing Com-
pany, Chicago, an important importer of foreign films, and
also a producer of American films; Path¢ Fréres,