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LETTERS PATENT IN RELATION TO MODERN INDUSTRIAL
CONDITIONS.!

By Freperick P. Fisz.,

ADEQUATE PATENT PROTECTION AN ABSOLUTE NECESSITY F¥OR
PROGRESS,

The present is a critical period in the industrial history of the
United States. Wae are at the turning of the ways. For more than
8 hundred years industrial progress was the great ambition of our
pecple. Material development was preeminently. their ideal. Our
wonderful progress toward the ends of the nineteenth century ex-
cited throughout the Nation the greatest enthusiasm and satisfac-
tion. The public had shown its sympathy with industrial expan-
sion by deeds as well as by words. The Nation, the States, munici-
palities, and individuals had all worked together to secure as rapid
expansion as possicle. The building of transportution systems
large and small, was everywhere urged and was cordially promoted
by governmental grants and by pledge of the credit of States and
counties. Free land and remission of taxes for long terms of yeurs
were pron.ised by municipalities and townships to any industry that
was established within their borders. Money was liberally con-
tributed for the same - purpose. Public franchises were freely
g’ranted and extremely liberal corporationlaws were adopted without

issent, to make it easy for our industries to obtain capital and to
grow, Qur protective tariff was a popular national institution Le-
cauge the people were persuaded that it operated to develop our
manufactures. Foresight and capacity in business affairs wers uni-
versally regarded as the most admirable of all qualities, for they
contributed to the development of the national ideal. The captains
of industry were among our great national figures.

This point of view prevailed until a few years ago, when a change
occurred in public sentiment. It began to be recognized that our
extraordinary industrial development might nct be altogether ideal
in character and in its relaticen to society. As toe result of criticism
increasing from year to year, some of it well founded, but much o
it, even when sincere, based upon a want of appreciation of the in-
herent difficulties and complexities of the situation, a reaction fol-
lowed which has not yet run its course. At the present time there
i but little left of the popular enthusiasm for our industrial successes
which was so universal 20 years ago. Prevailing business methods
are the subject of attack and many :eatures of industrial organiza-
tion which are most characteristic of modern conditions are re-

1 Paper read before the American Bar Association at Montreal, on Bept. 2, 1813, and
printed in the Belentific American of Sept. 27 and Oct, 4, 1018,
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4 LETTERS PATENT.

arded with suspicion. The reflection of the attitude of the pub-

¢ in Jegislative bodies and courts has resulted in a policy which
is by no means friendly fo business as it is earried on and which may
make further industrial progress difficult, at least until our indus-
tries and those who dire¢ct them have learned how to adjust them-
selves to the new conditions of popular thought. I call attention to
this matter at the very beginning of this paper to emphasize the
proposition tnat in dealing with the subject of the patent system of
the United States and the wisdom of the laws under which it is es-
tablished and maintained there is no room for pertisanship or preju-

| ., dice, Whatever may be the views of those who think fairly upon the

subject as to the propriety of a protective tariff, the powers to be
given corporations and as to the extent and character of the contrel
that should be exercised over large enterprises, or as to the necessity
of reform in business methods, whatever may be the popular feeling
as to the distribvtion of wealth that arises from our present social
and industrial institutions, questions as to the value and importance
of a patent system and as to the spirit in which it shouid be organ-
1zed and administered are in fact and should be regarded as entirely
independent of all such considerations.

THE PERFECT REWARD FOR INVINTION.

No one doubts that industrial prosperity is <ssential to the welfare
of the coi..munity. Those who are to-day most critical of our busi-
ness methods, of our great business organization, and, generally, of
the relation between business and society are just as anxious for
industrial prosperity as were the enthusiasts of 20 years ago whose
admiration for our industrial conditions was unbounded. If it is
clear that a liberal patent system is essential to industrial develop-
ment, all must favor it, whatever side they may take in the acute con-
troversies of the day. If that of the United States not only has
definitely promoted our welfare in the past, bet, because of its merit,
its fitness to encourage invention and there promote the useful arts,
is likely to be of equal or greater value in the future, it should receive
unanimous support. Its importance to our national well-being is
equally great, whatever may be our business methods, the form or
spirit of our industrial organization or its relation to our society. It
1s true that our patent system has largely contributed to the deveiop-
ment of our industries, great as well as small, with all their charac-
teristic features, whatever they may be. So have our natural re-
sources and the ability of our workmen and of our industrial leaders.
But no one complains because nature has bountifully provided us
with the opportunities for great productive capacity and everyone is
anxious that our people should be, individually and collectively, more
¢fficient. In like manner all must agree that the stimulation of inven-
tion and of the inclination to develop invention is a matter of prime
necessity and altogether unobjectionable, even if it is in part respon-
sible for the conditions as to which complaint is made.

It hardly seems necessary at this stage of industrial history to
advance arguments in favor >f an adequate patent system as an
effective and as far as can be seer ihe only practicable stimulant for
the promotion of the useful arts that can be given by the community,
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For many generations it has been generally agreed that a definite and
attractive reward was essential 1f inventions were to be made and
introduced into use. Experience has demornfstrated that no form of
reward so fitted the achievement, was so productive ot advantage to
the community and was attended by se few advantages as the grant
to an inventor of a monopoly of his invention for a limited time.
While many other forms of reward have been suggested (such sug-
ections were ma.o+at the convertion which adopted our National
%onstitution), they have nowhere been adopted as part of the machin-
ery of society. Everywhere some form of exclusive control for a ]im--’
ited time has been recognized as the best way of dealing with the)
matter.
"~ The encouragement of patent protection does not alone stimulate
the inventor to intellectual effort; it excites to strenuous endeavor a
long line of intermediaries, capitalists, investors, business adminis- "
trators, licensees, and users who work with or under the patent and
whose cooperation 1is vitally necessary that the invention may not be
confined to a paper description, but may actually be used.

After all this line of public servants has been rewarded, the ulti-
mnte consumers get their advantage from the invention, even during.
the term of the patent, in the form of less cost, added facilities,
increased comfort, and greater convenience; and their gain while
the patent is 1 rorce 1s undoubtedly in almost every case infinitely
greater than that of thiose who profit directly from working under
the patent. Of course when the patent expires the invention is
free to all.

This form of reward 1s strictly automatic. It only comes to those
who meet a public need by givinyg to the community something that it
desires and will nse. Any other that can be suggested would surely
be arbitra.y. No other plan could be devised which, as is the case-
with patent protect:nw, rewards the inventor and those who intro-
duce the invention into use substantially in exact proportion to their
real contribution to the good of the community. This is what the
reward by way of patent monopoly for a limited term effects, and
such reward is just and fair.

THE NEEDED STIMULUS FOR INVENTION.

Letters patent for inventions are now granted by practically every
one of the civilized nations of the world and by many of the less
progressive nations. Until 1888 Switzerland had no patent law. «
As pointed out by Prof. Shaler in his book on Nature of Intellectual
Property,. published in 1878, it was argued that situated as Switzer-
land was, in the heart of the industrial world, with a docile and
intelligent population trained by an admirable system of education,
and with the great advantages by way of water power which' the
country possessed, it could progress more rapidly if its citizens were
all free to appropriate for the national industries the ideas, patented
or unpatented, of the rest of the world without the grant of any
monopoly to individuals in Switzerland itself. This policy was,
however, found to be shortsighted and ill-advised, as Prof, Shaler
declared it to be. The Swiss were not encouraged to invent. More
than that, they were not encouraged to adopt and introduce inven-
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6 LETTERS PATENT.

tions. They did not develop the desire to improve. Because they
had no patent system, their industries did not advance satisfactorily.

Under the stress of the necessity that invention should be fostered
in the community, if industrial progress in competition with that in
patent-granting countries wac to be secured, a patent law was adopted
in 1888. Since then there have been over 50,000 patents issued in
Switzerland, and her industrial progress has bean marked.

Holland in 1869, before the extraordinary expansion of the latter
part of the last century had even begun, abolished her patent law, un-

‘doubtedly influenced by the hcpe that her situation was such as to

make it more for her interest to take freely the inventions made any-
where oatside of her own boundaries than to attempt to develop,
inventions and the inventive habit among her own people. It 1s
significant, however, that she has, after trying the experiment for

‘more than a generation, recognized its futility and has now again
‘established a patent system.

Why is it that practically all countries grant patent mon-iiolies?
Switzerland and Holland found it necessary at this late day to
adopt a policy the superficial effect of which is to grant exclusive
Tights for a limited term, not only to their owwn citizens who have
made or who are promoting inventions, but to foreigners, rather
than to attempt to dewglop the industries so vitally necessary to
their well-being by leading every one free to appropriate all new
ideas from within or without the country. The reason is clear.
While industries necessarily exist in a country which has no patent
system, and the people of that country may be industrious and
intelligent, industrial progress is impossible unless the people of
the country are as a whole stirred to inventive achievement and
the aspiration for improvement; and for this the reward and
stimulus of a liberal patent system is essential. Nothing can take
its place. .

"Tlile whole history of industrial development shows that it is only
through the prospect of special gain that men will devote attention
{o inventing or to inventions. ithout adequate hope of unusual
returns neither the- man of inventive capacity nor the business man
and the capitalist can be induced to take the chances and go to
the great trouble and expense necessary to work out inventions or
to establish new industries or reorganize industrial methods so as to
utilize inventions. As a class, they are wise enough to recognize
that the chances of success are not so great as to justify the risk.

But if they are tempted by the definite promise that they shall
control for a limited time a new process or an Improvement in a
machine or in the manufacture of a new article, they will clicerfully
work, spend money and face thé chance of disappecintment and
failure, first, because during the time of the patent monopoly their
returns will iae fixed by what the traffic will bear and not by destrue-
tive competition and, second, because during the term of the pstent
there is a chance to perfect manufacturing methods, to build u
an enterprise or series of enterprises and to acquire a good wiil
which will be of special value even after the patent has expired.
Some mer: are, of course, more enterprising and more ready to take
chances than others, but any man is far more likely to dare the risks
of a novel enterprise ar 1 to institute and push a business that has
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in it marked elements of uncertainty if, as owner, part owner, or
licensee, he can have temporary protection under a patent against
lt)he._r.:orﬂ_npel;il:ic»n which without the patent he would gave from the
eginning.
iowhere can it be worth while to invent, unless there is oppor- 4

tunity for utilizinF Inventions if made. Even if every cilizen were
an Idison, it would not profit him to work out new ideas on paper
or In & lai)oratory unless the conditions were such that they could
be introduced into use with the chance of a proper return. The:
inventor therefore is helpless unless he has something to offer the
manufacturer or the capitalist that will justify the latter in paying .
for rights to the invention. An adequate patent system gives to
the inventor, who as a rule never could himself de¢ anything with
his invention, something that is tangible and I value, which he can
transfer, in whole or in part, to the business enterprises which alone
can make the invention of value to the community. Inventors, and
business men who develop inventions and introduce them to the serv-
ice of man, to exactly the same degree and for the same reasons are
stimulated by the protection afforded by a patent, to efforis which
they would mever otherwise make. Kach class would be helpless
without the other. It is only when both are encouraged and pro-
tected, as they are by the grant of a patent, that the progress of the
useful arts is promoted.

It is not always recognized how serious and difficult are the prac-
tical problems involved in invention, the reduction of iaventions to
practical form and the introduction of theni into use.

Very few inventions are the result of a happy thought which comes
without cost or expense and 1s complete and perfect at the time of
its conception. Very few find a market ready msade for them. In
almost every case inventions are based on hard study, followed by a
long period of experimentation and designing which invelve most
vigorous effort, often misdirected, before anything useful or tangible
can be acecomplished.

First of all, with most inventions, large or small, there is the
necessity of & clear recognition of the problemj that is to say, that
there is opportunity for a new device or methed or for the improve-
ment of a device or method already in use. This requires exact
knowledge and judgment of a high order. Careful, intelligent, and
often long-continued study of the field maz be required before even
the nature of the nroblem is clear. Next comes the intellectual effor:
to solve the problem. Before success is attained there is apt to be
failure after failure with the waste of {ime and money involved in
prosecuting a long series of fruitless experiments; and during all this
period there is only the chance of real ultimate achievement to keep

the inventor up to his work.

THE INDUCEMENT FOR DEVELOPING INVENTIONS,

Why should any reasonable man spend his time in efforts of this
character when the probabilities of failure are so great, if he has no
assurance that he individually will have contro} of the product of his
imagination and thought in case of success? When there was no
patent system, an inventicn made by a Swiss or a Hollander, unless



8 '~ LETTERS PATENT.

it could be kept as a trade secret, which in most cases was impossible,
became immegiately public property. The inventor, if himself in 3
business to which his improvement was applicable, could get no
advantage from it as against his competitors. If, as is so often the
case, he hud no facilities for doing anything with his invention, or
had not the capacity even to put it into practical form, he could offer
no inducement to anyone to turnish the brains and money necessary
to develop it and introduce it into use. Inventive effort was neces-
sarily stifled under such conditions, and the stifling of inventive effort
is & very serious matter. Not only does it destroy the possibility of
that progress in the arts which is Jased upon radically new inventive
ideas, but it incapacitates those who are engaged in the industries
from the analogous intellectual effort required to make the mechan-
ical improvements, not requiring invention, which are of such vital
consequence. If the industrial workers of a nation are discouraged
- from inventing, they are not apt even to 1mprove. They lack the
tmining; they do not have the right habit of mind. O: the other
hand, if they are stimulated to invent, there is developed 25 an inei-
dent to inventing the capacity and the instinct to make mechanical
improvements not amounting to invention, such as have proved to be
of great value in the arts. Such improvements are the by-products
of the inventive habit. *
Let us consider for a moment more definitely the situation and in-
stinctive attitude of the manufacturer or of the investor or capitalist,
large or small, whose part in the development of inventions is hardly
second to that of the inventor, as the same is affected by the presence
or absence of adequate patent protection.
- It is seldom that an invention, even if of a high order, obtains any
foothold in the industries merely because it has been conceived and
described as, for example, in the specification of a patent. Its first
embodiment is almost always crude and uncommercial, Often and
perhaps generally the original inventor has not himself the capacity
to give the right mechanical organization to his new ideas. In every
direction further work is required which can only be carried on by
the aid of capitalists and trained business men., Competent designing
engineers and skilled mechanics must be employed at a large expense
to put the invention into commercial form. Its precise place in the
art and its true relation to existing conditions must be determined.
The direction in which it can be develogd in order to meet the needs
of the public must be found out. The best way to build up a market
for it must be discovered and this is In many cases a problem of great
difficulty. Often the new invention will displace devices or processes
lof manufacture which seem good enough to those who have them
1in use. Almost always its adoption will involve changes in the
methods or in the shop or commercial practice of the prospective
‘consumer which he will be disinclined to make. Machinery must be
scrapped and workmen educated to new forms of activity before the
invention can be employed. Selling methods must be modified and
very likely entirely new plans of advertising devised. All this in-
volves expense and trouble and the overcoming of inertia on the part
of those who are solicited to adopt the invention.

Even if the invention meets a real demand there is frequently the
opportunity and occasion for the expenditure of a vast amount of

o
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money and of the greatest intelligence and energy on the part of those
who are Introducing it into use before-commercial success can be
attained ; and always there is the chance of utter failure.

- Under these circumstances, neither.in Switzerland or Holland, nor
elsewhere, could capital be expected or take up and push new inven-
tions under conditions where, if success were achieved, the full bene-
fit of the invention would necessarily be immediately shared by all
competitors.

In fact, competitors would have a great advantage over the manu-
facturer or the capitalist who bore the brunt of the preliminary de-

velopment. They would have borne no part of his burdens and ex-

pense, but would, without cost, adopt from him the [:l»lerfected thing
to which he had devoted so much energy and in which he had made
such a large investment. They would reap where he had sown.
Under such conditions even the most brilliant inventor can not get
the help which he must have.

The effect of a sound patent system is to overcome these obstacles
to the development of inventions, to encourage men to invent who
would otherwise have very liitle reason for inventing, and to attract
business men to the arduous task of lperfeci:in and introducing in-
ventions when otherwise they would be inclined to léave them
severely slone. |

I do not believe that anyone who has given thought to the question
can doubt that at the present time no great industrial progress can
be expected in a country which does not offer patent protection to
those who have it in their power to promote the progress of the
nseful arts or fail to conclude that invention and the industrial
development due to invention are in any country largely propor-
tional to the extent to which the patent law of that country operates
as an effective stimulant.

THE SUPERIORITY OF THE AMERICAN PATENT S8YSTEM, .

The patent system of the United States has existed for nearly 125
years. During practically all of this period it has had the strong
support not only-of those who have understood and thought about
the matfer, but of the public generally, who believed in it and en-
couraged leglslators and ]udfges to establish and maintain it on broad
and sound foundations. Only once, in the late seventies, and as part
of the movement which resulted in populism and the doctrine of fiat
money, has it been the subject of noticeable criticism. Even then our
patent system would probably have escaped attack if it had not been
that a considerable number of individuals had been annoyed, as they
thought wrongfully, by the harsh enforcement of certain patents,
such as that on the driven well and some of the barb-wire fence
patents. .But when the matter was at that time brought before Con-
gress it was clear that the people stood for the law as it was. No
change was made, and the episode was soon forgotten.

Now, again, Congress 1s considering the revision of the patent Iaws
and in a hostile spirit, if the report to the House of Representatives
of the so-called Oldfield bill is an indication of the prevailing view

It is significant that there is no evidence whatever of any public
demand for a change in our patent law or the principles upon which

g
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it 18 based. There is a definite and widespread conviction that re-
forms are needed in the procedure both of the Patent Office and the
courts. Nowhere, however, does there appear to be any real senti- .
ment against the fundamentals of the law. The voluminous testi-
mony taken before the Committee on Patents of the House of Repre-
sentatives at its last session is most significant. A large number of
manufacturers, patentees, lawyers, representatives of public organi-
zations, and others in touch with the subject were heard by the com-
mittee. Practically no criticism of any moment was made by any of
these witnesses on the underlying ideas or principies of our patent
stem or as to its beneficial effect, upon our industries and our society.
t 18 also to be noted that those who appeared before the committee
were almost unanimous in opposition to those provisions of the bill
subsequently reported, that were under consideration at the time of
the hearing. |
The patent system of the United States is, I think, generally recog-
nized as more effective than any other for the purpose intended. 1t
differs from the English system, which alone preceded it, and from
that of most other patent-granting countries, in two important
particulars: .
First. Letters patent for invention are granted in the United
V States only to the first inventor, to the man who himself definitely
thought out the new conception. Under the English system and
most others the reward of a patent is given to him who has intro-
{duced a new idea into the realm, whether he found it in some other
jcountry or himself originated it. The American patent law says,
not only to citizens of the United States, but to the people of the
world, “ If any of you will think out an improvement in the useful
arts and adequately describe it in a patent specification so that it
becomes a part of the world’s general knowledge and can be practiced
from the disclosure of the specifications, we will grant to you, under
the terms of our Constitution and laws, an exclusive right to control
the invention for a limited period.” It is the intellectual act of
invention that 1s encouraged and rewarded. No consideration is
given to the question whether a new industry or an improvement
in an old one has, as a matter of fact, followed the invention. The
framers of our Constitution and the statesmen and jurists who estab-
lished and maintained our patent law saw clearly that if invention—
an intellectual effort—were sufficiently encouraged, as would be the
case if the complete control of the invention for an adequate term
rested in the patentee and those whom he could induce to cooperate
with him 1n exploiting the invention, sound development and rapid
improvement in the industrial arts would surely follow.
cond. As a corollary to this main idea onr law provides that the
control of the invention, by statute vested in the patentee for a
limited period and which he may ultimately share with those who
join him in working under his patent, shall be absolute and exclusive
in a true sense and subject to no conditions.
Our American patentee has 17 years of patent protection, during
A which he is free and untrameled in his efforts to get a return from
the invention. _
In most foreign countries fees are to be pald every year or every
few years, and if not paid the patent lapses. If there i1s not actual

A
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- manufacture under the patent within a given short time, patent

protection ceases. A compulsory license may be demanded of the

patentee on terms not at all to his liking or under conditions that
are fatal to his plans and hopes for working his patent to his own
advautage.

v/

It is generally recognized that of letters patent that are ever di-.

rectly profitable to the inventor or to anyone else, and very many
bring loss rather than gain, a great proportion, if not the majority,
do not begin to bring in any appreciahle return until the later years
of the patent. Such being the case, the provisions of the patent laws
of almost all foreign countries by which the patent becomes void,
unless fees are paid from time to time or unless it is “ worked ” at
an early date, and according to which the pateniee’s control may be

destroyed by comg:ulsory icenses, enforced against his will and”

interest, are undoubtedly most discouraging to inventors and to those
who would cooperate with them.

The owner of a patent granted by the United States has none of
these disadvantages. e has no fees to pay as a condition for the con-
tinuance of his rights. There is in our law no provision for “ work-
ing ” patents or for compulsory licenses. There is no obligation of
any kind imposed upon the patent owner. He may deal as he Eleases
, with his invention and his patent. He may or may not make any
use of his invention. Ie may sell the whole or any part of his
patent for the entire country or for any given territory. He may
grant licenses to one or more people to make or to use or to sell the
invention, either or all. He may license some to use it for one pur-
pose or under certain conditions, and others for a different purpose
or under different conditions. He may refuse to license if he pleases.
He may charge what he thinks proper by way of license fees or by
way of price for articles made under the Patent-. That he may
attach any conditions “not definitely illegal *

Co.,186 U. S.,70,91) to any license is settled by the courts (Henry ».
Dick Co., 224 U. S,, 1), except in so far as the recent decision in
Bauer ». O’'Donnell (229 U. S., 1) denies him the right to attach a
condition to an article which has been sold for the full consideration

which the patentee expects to receive.
THE PERILS OF % COMPULSORY ILICENSE ’ AND WORKING CLAUSES.

When we consider the chances of failure that inventors, capitalists,
manufacturers, and investors take and the trouble, expense. encrgy,
and intelligence required to bring a new idea or even an improvement
into commercial use, involving, as is the case, extensive experiments
before and after the invention is made, the determination of th:e exact
ficld for the invention, the overthrowing of habits, the education of
the consumer, the discovery of how he can be induced to take up the
new invention, and ultimately, in many instances, the scrapping of
machinery and the modification of manufacturing methods, it would
seem that the least encouragement adequate to keep men at such work
would be an absolutely free hand for a short term of years, ruch as is

iven by the patent laws of the United States. There is no reason to
lieve that the present 17-year patent term is excessive. If it is too
long, shorten it, but do not hamper the patentee during the term. In
far too meny cases has 17 years proved not long enough to enable the

l
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inventor, whose ideas were ahead of the times or who was not able
to secure cooperation of the right kind, to get an adequate reward for
his achievement. But even if, as some believe, inventors and those
working under patents have, on the whole, expended more than they
have made in their efforf{s to develop inventions, enough inventions
have succeeded to give the necessary stimulus to the American people
to make them a nction of inventors.
It is obvious that the standards and rules imposed by foreign pat-
fent laws as to working inventiops, and as to the grant of compulsory
‘licenses, are and must be purely arbitrary. Even if wrong in prin-
ciple they might happen to operate reasonably well as to some inven-
tions. But in so far as those provisions are effective at all, they must
be fatally destructive in many cases, and no man who is inclined to
invent or to promote invention can be sure that any particular inven-
tion will not be one of a class that is necessarily rendered unprofitable
because the law fails to give him a free field for effort during the term
of the patent.
It must not ve forgotten that among the other burdens of one who
~ ig undertaking to exploit an invention of any value is that others
immediately desire to use it, and will do so if they can. They may
be able to develop something else that is equally advantageous for the
same purpose. One feature of the greatest value in an adequate pat- -
ent system is that every invention is at once known, because it is pat-
ented, and because if of any value it is likely soon to come into use.
Knowledge of the invention, whether gained from the patent or other-
wise, immediately excites others to invent. An innumerable number
of first-rate inventions would never have been made if there had not
been an attempt or a series of attempts to meet a public demand by
way of invention that got so far us to be patented, but which proved
not to be of final value. He who finally succeeded in giving to the
(public what it wanted is the one who is entitled to receive and who
' does in fact receive the credit and the reward, even if his efforts were
- excited and perhaps in part directed and shaped by the failure of
;others. In like manner a successful invention often leads to others
which equal or excel 1it. .
The effort to devise something new in order to compete with an
invention slready made is most commendable; but would-be com-
petitors do not confine themselves to such legitimate activity. If they
can not evade the patent on technical grounds and the patentee does
‘not regard it as for his interest to give them such a license ds they
‘want, they are sure to look to the “ working ” clause or the “ compul-
‘sory license ” clause of the patent law, 1f there are such provisions,
' to enable them to reap where they have not sown. Their influences
and efforts, therefore, are altogether against the struggling patent
owner whose attempts to comply with the obligation to work his
invention they will nullify if they can and from whom they may get
a compulsory license that will be fatal to his success. |
" After a somewhat careful investigation of the situation in foreign
. countries I am satisfied that the so-called working clauses and com-
pulsory license clanses of foreign patent laws are hostile to the real
public interest and that they operate greatly to the discouragement of
invention and thereby distinctly stand in the way of the sound devel-
~ opment of the nseful arts. T believe that the simple provision of the
" United States patent law that after the grant of his patent the patent
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owner shall control the invention absolutely for a short but definite
term, having no more payments to make and no fear of interference
from competitors during the term, gives to our people a far greater
stimulus to invention than does the law of any other country.

PATENTS A8 A FACTOR IN AMERICAN CHARACTER,

Certainly, for one reason or other, we have become a nation of
inventors. It is almost a habit on the part of those in our country
who are engaged in industrial pursuits to seek to improve the ma-
chinery and methods with which, respectively, they are familiar.
Employees, from the highest grade to the wage earner, are on the
lookout for new ideas and new methods that will result in economy,
increased production, or the creation of new implements fit for the
service of man.

The result has been that in almost every field of industry there have
been inventions of the most striking character; but what is of no
less importance the useful arts have been continuously promoted
by an infinite number of smaller inventions which in the sggregate
are very largely responsible for the efliciency of our modern in-
dustry. All this must be due almost altogether to the adequacy of
our patent system. No other explanation is even plausible. Cer-
tainly nothing in our climate or the character of our population can
account for it. Moreover there is no nation which i1s so ready to
promote inventions or to adopt them in practice as the United States.
The entire community has recognized not only as a theory but as a
practical matter that progress depended upon continuity of invention
and has been ready freely to adopt new things, even at the sacrifice of
tradition and of existing methods and appliances. Capital has been
available for the development of inventions which were supposed to
be new and useful to a greater extent than has been the case else-
where. Manufacturers and investors generally have had the neces-
sary encouragement %o seek out and foster inventive faculty and to
undertake freely the large expenditures and .great administrative
effort required for the prosecution of inventions through their ex-
perimental stage to practical and commercial success. Administrative
energy and executive ability of the highest order have been eager
to cooperate.

There is no doubt that the history has been in part one of failure.

i/

Many inventors have been disappointed and much capital has been ,

expended without return because of the failure of inventions that
seemed promising, for the reason that they proved to be without
merit because there was no immediate place for them in the indus-
tries or because difficulties in introducing them were found to be
insuperable; but there have been great successes, resulting in a rich
reward to inventors, which have stimulated other inventors to in-
creased effort, and returns to capital that have encouraged it to seek
the field of invention as one that was most attractive. The failures,
pathetic as they frequently are, are forgotten, but the successes appeal
to the imagination of the community.

The result is that to-day there are not only a very large number of
men struggling with inventive problems or who are on the lookout
for the opportunity to invent, but the effort has been systematized in
accordance with the scientific principles upon which mcdern husinesg
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1s carried on. With the large enterprises of the country invention
~15 88 much a part of the systematic organization of the business as
manufacturing or selling. Intelligent men are employed to deter-
mine the problem of the business and to find in what direction im-
grovements should be made that there may be extension into new
elds, increased production, greater economy, or an improved product.
(Highly trained engineers and inventors attack the problems as they
\are presented and work them out in well-cqu_iEped laboratories, where
/ot only technical skill but therough scientific investigation, carried
on almost regardless of expense, are applied to their solution. Mean-
time, as always, individuals, even the most humble, are inventing or
hoping to invent.

They know that nothing is more likely to advance themn in wealth
and comfort than an invention, the oppoiirnity for which is wide
open before them, reward in proportion to the merit of what they
may cccomplish being almost more certain in this than in any other
field of human endeavor.

Tt is interesting to note the increase in the number of letters patent
that have been issued in the United States during the 40 or 50 years
of our recent marked industrial development. :

INDUSTRIAL DEVELOPMENT UNDER THE AMERICAN PATENT SYSTEM. .

Up to the close of the year 1870 there had been taken out in the
United States from the beginning 120,673 patents; from the begin-
ning of 1871 to the end of 1911 there were issued 1,002,478 patents.
In the year 1900 there were 41,980 applications for letters patent
filed in the Patent Office. There were 54,971 in 1905, 64,629 in 1910,
and 70,976 in 1212; in 1850 the number of patents issued by the
United States Patent Office was 9933 in 1860 it was 4,778; in 1880,
18,947; in 1200, 26,499 ; and in 1910, 35,930.

The number of patents issued in the United States as compared
with those issued in the rest of the civilized world is shown by the

following table: :

. To 1870, In- | From 1870 to
clusive, 1011, Total.
United Slte8.erececaces nertorncsacccsvsassnssinasssastsanes 120,573 1,002,478 1,122,051
F IO 00, o ceucsensassoncranansncrasrcstsnrcorssanonsansssssosess 103,934 336, 964 440,898
Orent Britatn, . oovercrrcreescncnosvrnnerarsorasssasrsscosennns 53,408 371,960 425,374
GIINANY . cveaceosanasorasressssorsnntossasrotorssssnsaosnanss 9, 90d 238,110 248,108
Bolglum..iceeeveocecrorosncctansrrsoncervosssasnasennscossncns 35,044 202,456 237, 500
CONAAR. . v ceanenrrerrncnsseorvroacsoasascsssenasasvossossssnns . 4,081 129, 609 133,600
Jtaly and Bardinis....coceererererveerecacesacaresrsssorcasaen 4,723 04,175 08, 808
AUS D, . ciiicrsanamossocrovsnmesnsssssaransonsnsarosesnssavslonasnncesasasas 04,703 64,783
BwWit2erlond. i vevencivosocscosstosasssnosanasvoressscsvasesncos|sraanoaresranse 50,197 50,197
SR 1 1711 1 + DU RN P T L, 44,087 44,087
BWOAON, cerreenesearnnncraccnnasrcsonsssassossneseneosonnonses | 1,629 31,734 33,363
RUSS B . s vaeee. conevocsosnoncorsnnnscnsnotrsasbontorsasossnns 1,404 23,528 24,993

It is clearly far more than a coincidence that the number of patents
issued has so largely increased simultaneously with the most extraor-
dinary development in manufactures that the world has ever seen.
There are undoubtedly other contributing causes, but the great num-
ber of new things designed and perfected and the vast improvements
in methods and machinery and quality of product which are reflected
in the million patents issued in the United States since 1870 are cer-
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tainly a prime cause of our progress in the industries. A few figures
are significant:

In 1850 the msnufactures of every kind in the United States
amounted to $1,019,106,616. In 1880 they had increased only to
$5,369,579,191. In 1910 they had attained the enormous total of
$20,672,051,870, an amount equal to one-fifth of all the wealth of the
United States, 6 times the total money in circulation, 9 times the
total gold and silver in circulation, 12 times the total domestic ex-
ports, 13 times the total imports, 20 times as much as what would be
required to pay the national debt, and 216 times the value of all the
gold produced in the United States.

This increase has not, even in recent years, been only in large
individual enterprises. Between 1905 and 1910 the number of estab-
lishments engaged in manufacture increased nearly 25 per cent, from
916,180 to 268,491.
~ During the same period the number of employees increased nearly
24 per cent, from 5,987,939 to 7,405,313. 'The wages of emplcyees
increased f:om $3,184,884,275 in 1905 to $4,365,612,851 in 1910, nearly
38 per cent, ‘

'lPhe amount of wages pald in manufacturing industries in the
United States in 1910 amounted to nearly two-thirds of the total
wealth of the United States in 1850, nearly one and a half times the
total money in circulation in 1910, nearly twice the amount of wages
paid out in 1900, over two and a half times the amount of exports
and nearly three times the amount of imports in 1910, four times as
much as would be required to pay the national debt, four and a half
times the amount of wages paid out in 1880, 18 times the total wages
paid9 olut in 1850, and 70 times the total amount of money coined
in 1911,

The following table illustrates the more recent progress in a few
of our industries in which mvention has played a conspicuous part,
either because they were themselves new or because there have been
such revolutionary improvements in the machinery and methods
employed in them as to give them new life:

1809 1004

Agricultural implements.....cvemveeaeen. $101,207,000 | $112,007,000 10.7 | $146,329,000 30.6
Automoblles..ceueeraravcasrencorssncssons- 4, 748, 000 a0, 034,000 532.06 | 248,202,000 20,7
Bags, PAPEL.cccresesssrsrssssasssncsnnse. 6,760,000 | 10,087,000 48.4 | 15,098,000 55.6
Boote ANd Sho®S..ceevecooccesrasenssnnsnsrs 200,047,000 | 357,688,000 23.3 | £12,798,000 43.4
CArS .. ecccccantogronnens-sasornsssaunsans 9,371,000 13,437,000 43.4 31, 963, 003 137.0
Cazh rogister and calculating machines... 5,675,000 9, 875,000 74.0{ 23,708,000 140.1
ChemICalS. «ovuvnsencorrononarionsoonaane 62,637,000 | 75,222,000 20.1 | 117,680,000 50. 5
Electrical machinery and supplles....... 02,434,000 | 140,809, 000 52,3 | 221,309,000 57.2
Fortlllzer8..ccccecccncrnoncescooncncnancs 44,057,000 | 506,541,000 26.6 | 103,900,000 83.0
Food proparations...ccceveoscccccconcns. 39, 837,000 61, 180, 000 63.6 | 125,331,000 104.9
Optical goods....... cembavesanessrassnass 5,221,000 6,117,000 17. 4 11,735,000 01.8
Paper and wood PUlD.cecvvrenerosanees. 127,326,000 | 188,715,000 48.2 | 267,057,000 41.8
Paper fgoa:uis ............................. 24,355,000 | 33,940,000 30. 4 65,171,000 62.5
Pens, fountsin and gold.....cceneoencnn.. 1,706,000 2,774,000 62.2 4,739,000 70.8
Petrcleum, refined products............. 123,020,000 | 175,005,000 | 41.2 1 230,008,000 35. 4
PlhONORIADNB. covernnesconcaveennraacnnns 2,246,000 10,237,000 355.8 11, 726,000 14.5
Phetegraphic apparatus and materials. .. 7,779,000 13,023,000 67.0 22,561,000 73.2
Photo-mgmvl.nﬁ ......................... 4, 100,000 7,208,000 73.5 11,024,000 59.9
Printing and publishing.......c.e....... 393,187,000 | &52,473,000 39.8 | 737,576,000 33.6
PUMDPS. soecesstacncvesesasasssscnsenesns 1,342,000 2,843, 000 112.6 b, 583, 000 835, 2
RUDDOT f0Ud€.0veacsvrsccocnanrnssssnnnnse 062,622,000 62,9906, 000 19.7 | 128,438,000 103.9
Typewriters and zapplies......ecece..... 6,932,000 | 10,640,000 53.5 1 10,719,000 £5.3

[10.ccevccvecsnsunercrcnrsvecceavracronns 0,421,000 37,914,000 302.4 84, 480, 000 122.8

|
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Our foreign trade in manufactured goods, which depends so largely
upon the soundness of our industrial development and our relative
advantages in machinery and processes of manufacture, is greatly
increasing 1n industries which have particularly proﬁﬁeci by inven-
tion, as 1s shown by the following table:.

o

1001 1006 1911 1012
Apricultural Implements.....cevennvnreece nnn. $16,313,434 | $24,8564,427 | $35,977,398 $35, 640, 000
Attomobllos, cars, vohiclog..veersceccncsncnnns 10, 920, 931 17,788,425 { 30,534,836 42,633,303
Chﬂmicalﬂ ------------------------------------- 1", m' 035 lg’ 155' m 23] m?, ‘l‘ 25, 111’ 217
CO{) er MAnaCtules. cacevesncvoronsccencoccse. 43,287,021 81,282,684 | 103,813,110 113,958,919
Cotton manufactures. ccveeeccacnseccncavnccans. 20,272,418 62,044,033 40, 851,018 50, 769, 611
Fortillzars, coeeeenncvurcecncncacecasrnsonnnnans 5, 425, 960 8, 686, 964 10,721,133 10, 873, 008
Iron and steal manufactures.,.... sewssesvarnrre 117,319,30 | 160,984,985 | 230,725,352 208, 154, 263
Paper maAnufactures. ..veevceavrecaccccreonnnns 10,011, 244 15,375, 617 19,215, 409 19, 458, 050
| 4 um reflned products. . ceevcevcnrececan.. 04, 425, 850 77,025,190 92, 608, 003 105,640, 743
Phowgmm. eremsacmscrerasacsnosnsanas 1,008,440 levevecenccccne 7,142, 603 0,445, 446
Rubber IOy, cecveensrenacccncrncccass 3,659,361 8, 643, 735 12, 452, 562 13,823,018
Silk manufactures. . ceeeececccecacenosiacssanss 244,678 505, 124 1,538, 543 1,992,705
Manufactures of all kindS.cceeecsccecveccnnacns 465,777,092 | 686,023,168 | 907,619,841 | 1,020,417,087

The figures given in the tables named only touch the situation,
In an infinite number of other industries there has been a like marked
development traceabie directly to the fact that invention has been
promoted and inventors and capitalists stimulated by our patent
system to make and introduce improvements. The gain because
of invention would appear even more clearly if there were space
for the-figures of earlier years. ‘

for example, in 1880, the product of agricultural implements was
$68,640,846; of boots and shoes, $196,920,481; of chemicals, $38,173,-
658 of electricai machinery only, $1,074388; of {crtilizers, $23,650,-
7953 of paper and wood pulp, $57,008364; of photographic ap-
paratus and materials, $246,305.

The saluries and wages paid in manufacturing industries in 1880
were $947,953,395. - .

Our exports in 1880 in agricultural implements were $2,245,742;
in chemicals, $2,756,469; in cotton manufactures, $9,981,418; in iron
and steel manufactures, $12,605,786: in rubber manufactures, $306,-
680. In manufactures of all kinus they were $121,818298 as
against $1,020,417,687 in 1912.

The increase since 1899 in the nuinber of establishments and of
persons employed and in the capital invested and the salaries and

wages paid in the above industries is shown in the following table:

Number of

Persons Salaries and
Mntfe?}gfk engoged, | Copital. wages,

.................................................................... $157,708,000 | $30,814,000

........................................................ 55,09 § 106,741,000 32,576,000

lm -------  FE RN E R EREESNNENNSRNEENENERNNERENERENSERERRRENRN m m'm m'ﬁlim 38;7‘9,(“)
Automobilles;

1 T 57 2,500 5,700,000 1, 616,000

T004e - oo e ———— 178 13,233 | 23,084,000] 8,418,000

e 743 85,350 | 172,837,000 |  58)173,000

mr;f:--.--‘la-t-:------n-::-n;-n---.-.u-:--- sawpeas e sseve 2,329 6.917..“ m.m

1 62 | 3,880 11,441,000 1,835,000

m-lrfnnl--n- -------------------- Svsawes ' FE YY) 7“ 33& m'mlm 2.@.“
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Nuamber of
Persons Balarcs and
Yoar, m?:ut:?- ongaged. Capltal. wWages.
Boots and shoes: ‘
1809 .. .0eeen- Ceeesnne teevessamarrassesnsntaveeslrncrnasonsre 159,570 | $110,363,000 |  $70, 083, 000
100€. . euaeveecoeacesvasocnasarecrvrasnoeanssass 1,505 171,940 | 136,802,000 | 82,484,000
Ca W0 cieresnnrracrnenusnsne teasascomvesee cousane 1,018 215,923 | 222,324,000 117, 092,000
¢
139‘9-."---..--- -------------------------------- e Ak gygwianaa - T’M lD,?ﬁ?,W 4’m'm
lm----; iiiii *Frampbdpnrtrpaabnabbrragniboapadbsassn Bﬁ 11'551 m]{m'lm T,W,m
1000, < v e ecreenrrierecasannaansnrscransnnbanns . 541 23,609 | 38,809, 000 15, 690, 000
Cash rezisters and calculating machinery: ‘
1809..cccicecnconaas Ceeireeddmmvecnavesarentoveas 14 2,394 5,242,000 1, 579, 000
190" --------- t B A ARENS asvisaaprrusadsanaFaguerHgue e 32 5’ 012 7, w’m 3] leltm
lm lllllll (T E A RN T TR RN EEISEEF AN N ERE N B BN N BN NN NN KN 50 9'249 27!224,m SJM’M
Chemicals
1899. ........ abountossetonnvransiorassoneaasonnar|sanarercasans 21, 143 8O, 069, 000 12,310,000
1004, ........ Chevossavricvrecanvaavrras wveseen e 275 22,707 og, 621, 000 14,838, 000
1m ---------------------------------------- ameE 319 2?' 791 15'5', 1“, m 20, m;m
RBleotrical machinery and supplies:
1899......... ceteetranercaseanys ceemaen Ceenanues 581 4,080 ¢ 83,660,000 25,211,000
lm nnnnn AN E R R ETF TR EE N R NN N EN B N B BN I N N N NN N N 78‘ 71,485 lT"M,m 42,933,@
Fertllmr'sr" ........... codnvnesesenccnsatannoacene 1,000 105,600 { 207,844,000 G0, 574,000
1899, covvenne cacevesovraa Ceessevsaacsasavscacvoslenarenenance 13, 293 60, 686,000 6, 310, 000
1004...... cesues tesseeutsencsasrsnancne cevennase 399 16,091 68,817,000 7,041,000
300D, i e iiineranneanavetarrtaaraseteaaiserranana 560 21,050 | 121,537,000 11,R83, 000
Footllsggmgsmﬁons
............................................ 645 9,752 | 21,401,009 4, 594, 000
%% .............. Memeestseseanesvatmnavankrayays : ;fiig %’m ﬁ’@'% 1;'%35'%
Opt[cnl goods ’ ’ ! ) ! ’
1800, . cierracictanrncsrtroccnennnconsarsnaansnnns 01 4,090 4,212,000 1,886,000
T Y S P 122 4,724 | 5,381,000 2,350, 000
1000, . .eeeeiiernnarerarsssennreeranennrasannnns 217 7,809 | 10, 147,000 4,551,000
Paper and wood pulp:
S | - % A RID RPN AP 52,581 | 167,508,000 28, 247,000
1004, ...... Ceemtossrarasvonsns vewrose teevsennons 761 70,051 | 227,444,000 38, 114, 000
P.pgﬂﬂ....._..... .................................. 77 8 473 { 400,348,000 50, 315, 000
mﬁwﬂj ..... caavevaseeriarenaresatreraasasinans 248 10,319 ] 18,152,000 8, 000, 000
JOO. o e eemecereancoannsmsonasanonsesnonnssnnas 308 16,600 | 27,345,000 7,570, 000
1909, e ceveerverrennrneansnns teeerreesrsonsnens 403 22 385 | 48,662,000 11,870, 000
Pens, fountain and gold:
1800, s i encreiccevanrcavmanonnoannronsvrnancenes 45 842 1,087,000 519, 000
}% ........................................... . gg {. tll% :15. g? % ! ;‘1&1} gg
Petroleum, refined products ' P T
1B0D, civnreeecnstesorerrecsvacsvoconinacancacnans 87 16, 400 95, 328, (50 8, H28, 000
1004, .c.cvavenaa coeaavas . 4 18,768 § 125, 281,000 12, 713, 000
1909, . ...venveas Cevbeoarasrancacnnvcsananebrsoens 147 16, 640 | 181, 016. 000 2, 760,000
Phonegraphs:
1899, ..... eveemtueastrrenea i arerttseeanasranns 11 1,411 3, 348, (00 887, 000
1004, ... einereiuracnevecasantonssnnnnnnsnnssas 14 J, 940 8,741,000 1, 350, 000
1909, .... NaMv e dacevieeevaccosstennacsoenssnanass 15 5,028 14,303, 000 3, 750, 000
Photo-engraving:
1 S P 203 3,175 1,904, 000 2, 200, 000
L 1 223 5,071 4,071,000 3, B50, (00
1000, . cs i iiiiereciernovasnosnnnacssnvensos neve al3 1,271 b, 474, 000 7,509, 0({)
Photggnphia appuratus and supplies: i
33t U IR 3,013 5, 618,000 1,806,000
i%ig .................................................... 63 g, gg lg' 7@ % i ?gg %
Printing and publishing: | ! ' 945, P
1849, ......... etrenesessasaneseerncecsenneneenn 23,814 | 2350451 333,003,000 | 130,201,000
100 ot irenreonrretrnnrirnviorsanarciennnensns ] 27,703 316,047 | 432,854,000 104, 344,000
Pun{g;g ................................. 31, 445 ' 388,466 | 588,346,000 2048, 086, 00
' M. eernne evetaroaduenotscssarsasaenstconanselacaoncsnnnne Y14 1,201,000 331, 0600
JOOd, o vrrerrnneriierranrrraannanceccnsavacsanenlocscstosans .l 1,721 3, 230, 000 034, 000
prw%m ........................................ 102 2,023 8, 018,000 1,878, 000
8- O 47 4,872 8, 400, 000 2,854, 000
}ggg ........................................... gg 1;, ?0? g.mﬂg. % ;. ;g, %
Rubber goods: l 10 St T
1899, ........ tecesnessansenccncarscrasartonvesnslossosannsnns 22,229 39, 302, 00 10,298, 000
1004, . .0 0iinncaavnroconnnncrsssns oo baavvnaas . 224 23, 051 46, 208, 000 12, 269, 000
mr:m .................. Cereasesmmanmnas 727 31,284 08, 507,000 19, 524,000
1.7« R ceesnvavrenesesaslonrannnns 1,607 | 4,242,000 006, 000
Iw-i"lIll#l' nnnnnnnnnnnnnnnnnnnnnnn RS hy & L % l 5.325 1‘,309.“(” 3.%2.@
1009, ....... Geveaugmnas vesedesasensivarntasen | 56 19,045 ¢a, 157,000 12,515,000

8. Doc. 225, 63-1——2
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- Moreover, manufacturing statistics, in and of themselves, do not
begin to tell the whole story. IEverywhere the community gets the
benefit of the work of the inventors and of the capitalists who have
alded them in the development of inventions. hat would be the
condition of our agriculture if it had not been for the invention of
the wonderful agricultural machinery which alone makes it possible
for us to prepare and care for the scil and plant and harvest our
crops? Our apparatus for the developmeni{ and transmission of
Eower, our machinery, our great transportation systems, our road-

eds, steam and street cars and locomotives, our ships, and railroad
and ship apparatus generally, not less than our horse-drawn vehicles
and motor cars, depend for their perfection, comfort, and safety upon
an 1nfinite number of patented inventions. Qur present structural
methods are largely based upon patented ideas. Our methods of re-
ducing ores, our processes for metal working, the equipment of our
stores and offices, our elevators and our lighting. heating, and sanitary
conveniences are the result of a striking series of inventions. Qur
household utensils and domestic appliances, our furniture, and our
wearing appurel reflect inventive 1deas that are patented. Our

laundries are filled with patented machinery.

PRESENT AND FUTURE NEED FOR? ENGINEERING INVENTIONS.

Great as hes been our accomplishment, even if the situation were
normal and there were no new consideration affecting the question.
it is clear that continued and incessant industrial improvement- s
essential to our well-being. In the practical arts there is no such
thing as a stable condition that can be relied upon as permanently
satis%actory.- Unflagging 1nvention is required at every stage of
progress. What has been accomplished i the past is already ab-
sorbed and, as it were, expended. Unless there is continued improve-
ment the industries of a country will stagnate. If the time ever comes
when those who can invent and those who can prcmote inventiofs
conclude that there is no longer the prospect of adequate reward in
the field of invention, industrial progress will cease, and ‘its cessation
means a definite retrogression. Invention and a patent system thst
will stimulate invention are therefore required, even i1f all other con-
siderations are favorable, |

But there are special reasons of a serious character why it is at the
present time more necessary than ever before that the progress of
mvention and the promotion of the useful arts should be stimulated.

Up to a recent time our situation in all respects has been such as
to promote industrial developmment. We have had as a background
for it an enormous amount of free land which was open to cultiva-
tion. This has now been practically exhausted. This circumstance
a{fects our industrial situation disadvantaﬁeously; but it had to come.
We must use every weapon to neutralize the loss of this asset.

Again, up to receni years (to repeat in part what has already been
said% public opinion, the trend of legislation and of the law, and
what seemed to be the settled ideas and principles of our socia! oz-
ganization were distinctly favorable to our industries and conspired
to promote them. -

he relations between capital and labor were such that while the
workingman received a larger return for his effort than came to him
in any other part of the world, the margin of profit to the capitalist
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and manufacturer was such as to encourage him to strenuous efiorts.
We have had a public sentiment which crystallized on the proposi-
tion that nothing was so important as industrial prosperity and
aladly gave what may now be regarded even as excessive encourage-
ment to industrial effort. Lawmakers and the courts, publicists,
newspapers, and writers generally were all on the side of business
expansion.

As a result of the conditions under which business was carried on
we developed men of the highest administrative capacity, whe crgan-
ized indusiries, opened and exploited new fields, trained labor, and in
every way enthusiastically promoted the expansion of industrial and
commercial effort. These 1ndustrial leaders were admired and en-
couraged because of the extraordinary results of their efforts. If it
had not been for this admiration and encouragement they would
never have accomplished or undertaken {o accomplish their great
work. . It was their pride of achievemeni. and the consciousness that
they were appreciated by the community far more than the prospect
of gain that inspired them.

Such men are now the object of popular criticism, and there can
be no reasonable doubt that, because of such criticism, they are
becoming disheartened to such an extent as to lose at least a part of
their capacity for serving the community.

These conditions, so favorable to industrial growth, have largely
disappeared. The prevailing popular sentiment of to-day und the
new laws and new interpretation of old laws based upon that senti-
ment are such as to require a definite readjustment{ of business and of
business methods in all their relations. It may well be that it is a
social necessity that such a readjustment should take place, that the
monopolistic tendencies of business and of business men should be
restrained, and that industrial methods and practices should be
reformed, whatever may be the consequences. It may be essential
that .individualism should be checked and society reorganized on
a basis that will insure a different distribution of wealth and of the
fruits of productive effort. With that end in view it may be that we
should go still further with legislation which operated to reduce the
productive capacity of labor, and should accept as proper the reduced
efficiency arising from the principles of trade-unionism. It may be
that there should no longer be the element of protection in sur tariff.
It mar be that distrust of business men and of business methods is
a healthy sign of a sounder moral insight. It is not impossible
that when we have lived through this era of change we shall be a
stronger, better, happier, and more prosperous community. But
the process of readjustmcnt will surely be one of shock to our in-
dustries. They wili' endure, even if they enald never have grown to
their present proportions had the ideas of to-day prevailed 50 years
ago. It i1s, however, clearly a time in which we should hold on to
any feature of our social organization that i1s right and honest and
able to sustain our indusiries during a period of stress. It is no
time to reduce the encouragement to invention afforded by our patent
system. As far as the matter of increased returns to labor is con-
cerned, it is absolutely clear that we have been able to progress to so

eat an extent in this direction only because of our inventions.
"i’rhe have reduced cost, at least, as rapidly as it has been increused
by the higher wages and shorter hours of our workingmen. -~
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DANGERS THAT ONLY PATENT PROTECTION CAN AVERT.

We must not forget that, from this tim~ on, the question of foreign
competition is sure to be more serious every year. To-day, except for
the artificial protection of tariff laws, the whole world, because of
improvements in transportation facilities due to invention, is In im-
mediate competition. No industry can thrive in any country unless
that country has peculiar advantages, either natural or acquired, so as
gto be able to prodnce at such low cost as to meet the competition of
other countries in that industry. The natural advantages of the
United States are great in some directions, but are by no means alto-
gether controlling. In onr competition with foreigners we are ham-

red in many ways. In our cost of production we are embarrassed

y the high cost of our labor as compared with that of other coun-
tries; for there is no doubt whatever that, whether measured in
money or in commodities, our wages, as we desire to have them, are
higher than in any other country in the world and much higher than
in many of the manufacturing countries which are our sharpest com- |
pctitors. We have in the past more than held our own in interna-
tional competition, partly because we have surpassed all other coun-
tries in shop and business organization, but chiefly becuuse of our -
superiority as inventors and in the quick and comprehensive adop-
tion of inventions. '

- While it is true that the rest of the world may and does take our
inventions freely, as we may and do take theirs, foreign countries have
been for the most part a long distance behind us in the adoption of
new ideas and methods and we have been able to maintain our ad-
vantage by the rapidity with which, with us, improvement~ have suc-
ceeded each other. But if the process of continuous improvement is
checked, we shall lose this advantage and there will be no alternative
except the destruction of some or many of our most important indus-
tries or a reduction in the wages and standard of living of our work-
men. It is clear that the latter would be most disastrons and might
well lead not only to industrial but to social crises of a4 most disturb-
ing character.

An important consideration, often overlooked, is that the oppor-
tunity for improvements based upon invention is in many branches
of industry growing less every year. There 1s no longer room for the
striking advances in agricuitural machinery, machinery for making
fabrics and shoes, electrical and other power apparatus and ma-
chinery employed in the production and working of wood and metals
and in other great departments of industry that there was a few
years ago. It may almost be said that many of the arts are already
developed almost to the point of saturation. It is not so easy as
it was to find out how they can be improved and o improve them.
This does not mean that there 1s not opportunity even in such indus-
tries for an infinite number of relatively smail improvements, and
occasionally for a larger invention, which, if we can make them,
will be of the greatest value in the increase of efficiency and econom
and the improvement of quality. But the conditions are clearly suc
that it is of the utmost importance that there should be adequute
encouragement to make these inventions, and particularly that there.
should be every possible incentive to seek out and to develop an in.
_cessant series of the minor improvements which may in the aggregate
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afford great possibilities of advarcement. The latter are of a kind
that especially requires encouragement, for they do not greatly appeal
to the imagination and the direct returns from any one of them are
not likely to be large. They are not often developed except Ly defi-
nite and strenucus work, intelligently applied. Close and careful
study and scientific effort, carried on persistently, systematically, and
at great expense, are generally required.

There are, of course, some arts of great importance in which de-
velopment has not much more than begun., There is no limit to the
inventions that may be made in chemistry, where the scientific men
are constantly revising their theories as the result of persistent study,
and every revision of a theory may lead to new and most astonish-
ing practical applications. It is not impossible that agriculture and
the production of food products may be revolutionized during the
coming century by chemical inventions. In other fields there is room
for many great and important improvements, which can not be
realized unless our patent system affcrds the requisite encouragement.

There are other conditions and so-called “tendcncies ” of the times
which surely operate to check industrial development, and may do
so to a destructive extent. I call attention to a few only of them.

There can be no doubt that our present inordinate National, State,
and municipal expenditure, which 1s constantly increasing and which
is largely borne by our industries, imposes on them a most serious
burden and thereby hampers their sound development. Much of
this expenditure is wasteful, much of it is unproductive, but there
seems no hope that it will be checked. The present uncertainty as
to our monetary, banking, and currency system may continue for a
long time. While it lasts it depresses industry. Uncertainty as to
the law and as to new legislation, which may be passed affecting
our commercial and industrial activities, seems likely to be a chronic
evil for many years. It surely embarrasses and checks industrial
enferprise. Individual extravagance is as marked as that of our

overning bodies. From this our industries suffer. The inclination
%or amusement rather than for work, which seems to prevail as never
before among all grades and classes of those who are engaged in
industrial pursuits, must in the long run seriously affect their effi-
ciency. It may well be that we are using up and perhaps wasting our
natural resources to such an extent that in a comparatively short time
our industries will suffer.

if such unstable conditions, affecting business at the present time,
exist to anything like the extent which seems to me probable, it must
be of vital importance that there should he no slackening of invention
among our people. More than ever, when there are causes at work
which depress enthusiasm and hold back development, should inven-
tive effort be promoted and inventive spirit fostered. It would seem
to e no time for the suggestion of drastic changes in our patent laws
by reason of which the encouragement to invent and to introduce
inventions into use will be reduced. Iven the threat of such changes
15 uniortunate and ill advised. The public interest surely requires
that our people should more than ever be encouraged and stimulated
to 1nvent, as our chief basis for hope that we may maintain our indus-
trial supremacy or anything lile our present material prosperity.
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THREATS AGAINST THE PATENT SYSTEM—THE OLDFIELD RBILL.

I can not help thinking that the Oldfield bill, which has been -§
reported by the Committee on Patents to the House of Representa- §
tives at Washington, is a most serious attack upon our patent system.
In the opinion of the writer it does not at all meet any evils of the
present patent law, 1f there are such, but, on the contrary, its provi-
sions are almost without exception definitely harmful. Ivf’ it became
law, the bill would surel discourage invention and the promotion
of inventions to a marked degree, with no compensating advantages.
Those of 1ts provisions, sections 4, 5, 6, 7, 8, 9, 10, 11, and 12, which
purport to develop the underlying principles of the Sherman anti-
trust law into a long series of drastic restrictions and negations,
aimed only at patent owners and those who manufacture under

»atents, should clearly not appear in a bill dealing with the patent
aws, If any of the provisions of those sections are wise for any

Hmrpose, they should be adopted as Ipart of a revision of the antitrust

aw and not of the patent law. In the effort to put them on the
statute book they should be discussed as relating fo the alleged neces-
sity of curbing trusts and monopolies, and not as germane to the
patent system. There is obviously no justification whatever for such
sdiscrimination against patents and manufacturers under patents as
is proposed. :
his is not the time or place for a discussion of these provisions
in detail, but I urge the members of the American Bar Association to
read sections 5, 7, 8, and 9 of the proposed act, so that each member
may determine for himself whether there was ever suggested more
unreasonable and illogical legistation. Those sections, in phrases
which, though 1n many cases vague, obviously involve the most far-
reaching and destructive restrictions, penalize those manufacturing
under patents while allowing those who make unpatented articles
under the same conditions to be entirely free to do their business
without any such restrictions.

These antitrust provisions in the Oldfield bill were taken almost
bodily from the so-called Lenroot bill, which was of general applica-
tion and which the Judiciary Committee of the House of Representa-
tives, after full hearing, did niot report. 1t seems incredible that they
can ever become law, whether general in their application or confined
to the field of patented manufacture.

‘The remainder of the Oldfield bill is significant by reason of its
attack on certain fundamental principles of the United States patent
law te which I have aiready referred. The American patent law
from the beginning has applied definitely and radically the provision
of the Federal Constitution that for the purpose of promoting the
useful arts and as an inducement to inventive effort there shall be
granted to him who malkes a patentable invention the ¢ exclusive”
right to make, use, and sell the same for a relatively short period.
\Under the Constitution, the statutes, and the decisions of the courts
the who turns his attention to inventing has always known that if he
succeeded n securing a patent, his right during the term of the patent
to deal with the Invention as he chose was absolute. He or his suc-
cessor in title could use it or not. He could license others to use it
or refrain from so doing. He could sell the whole or a part, or make

Y
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ny contracts “ not definifely unlawful ¥ with relation to it. In his
efforts or in the efforts of his assignees or licensees to build up a
market for the invention he or they had a free field for the exercise
of ingenuity in determining how to handle the {:atent properly in
such a way as to get from it adequate returns. The fatentee could#
offer to capital the same monopoly that he had himself. He was en-
tirely free to make practically any contract or any series of contracts
“not in their very nature illegal ? which he chcse. Having given to
the world a new thing he could impose, during the short term of the
patent, any conditions which seemed to him to his advantage that
are not inconsistent with restrictions imposed in the exercise of the
police power or in violation of underlying and fundamental principles
of law. There 1s no question that this legal situation has resulted
greatly to the public good. _

The inventor or the investor backing him, knowing that if success
were attained the patent owner would have a free hand for 17 years,
- from the beginning of our history as a nation has been ready to take

eat chances by way of effort and expenditure of money, although

e knew that many inventions fail and that a substantial part of them
are of commercial value only in the later years of the term of the
patent.

Any provision in the law preventing the imposition of conditions
as part of a sale or license of a patented article or of a contract
authorizing its manufacture or use, or any requirement that would
imprse a penalty if the invertion was not manufactured, and par-
tizularly any requirement by which under any circumstances a license
to use the invention could have been acquired without the patent
owner’s consent by a person or corporation to whom the patent owner
did not wish to grant a license, would undoubtedly have checked
" invention and the development of inventions to a marked degree.
The testimony before the Oldfield committee of those familiar with
the subject is practically unanimous on this point.

And yet it 1s just such an inroad upon the cstablished law of the
-land that characterizes the Oldfield bill not only in the antitrust
provisions already referred to but in its remzining sections. It pro-
vides for a compulsory license in certain contingencies and for a
limitation upon the right to impose conditions, such as are now law-
ful, in the disposition of a patented product. The specific provisions
of the bill on these subjects may not seem very drastic; they may not
be very effective; but they would, if they became law, undoubtedly
operate to discourage invention to a marked degrece. And a most
serious consideration is that there would be an attack upon a basic
and most important principle of our patent law which op ns the door
to further like attack. It is at the beginning of such a crusade that
the matter should be carefully consid%red, and if such a change in
the law is unwise, all possible effort made to prevent it. I urge every
member of the American Bar Association to study the Oldfield bill
and, if possible, to read the testimony before the Oldfield committee.
If, after full consideration, the members of the association conclude
that the bill in whole snd in part is thoroughly bad, in that it would
operate to discourage invention at a time when it needs most to be
encouraged, and is an entering wedge for further destructive legisla-
- lion, they can perform a public service by opposing it. I only call
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attention to the fact that a very large number of our business enter-
prises have been established and their methods developed, relying -§
upon the law as it stands. Whether it is for the public interest that
these enterprises should be demoralized by such a modification in the
law as is proposed or whether expediency or good iaith permit such
change are questions not within the scope of this paper.

Eelieve that there is but little occasion for the revision of our
patent laws in so far as fundamental principles or the provisions of
the statute are concerned. The substantive law seems altogether
admirable. It is far otherwise with the procedure of the courts and
Patent Office. The entire practice in patent cases in the courts up to
the recent rules formulated by the Supreme Court of the United
States was vicious and defective to the last degree. It is doubtful if
it will be satisfactory under the new rules.

Reform in the procedure in patent cases is a legitimate field for
offort. The methods of the Patent Office, particularly in interference
cases, need thorough revision. All such changes can be easily brought
about if only sufficient and definite attention 1s given to the subject.

Under the present system of nine circuit courts of appeal there is
serious confusion in the application of the patent law to special cases,
resulting in some instances in & diverﬁence of views between two dif-
ferent courts of appeal as te the validity and scope of the same pat-
ent, and generally in the different circuits in a want of harmony as to

uestions of patentability, construction of patents, and infringement;
that is a serious evil. The establishment of a single court of appeals
in patent causes, for which the American Bar Association has worked
so assiduously for more than 10 years, will correct these evils, Al-
though there s no valid argument against such a patent court of
appeals and no real criticism upon the American Bar Association’s
bllf providing for its establishment, Congress has as yet failed to act.
This most important of all reforms In patent matters is sure to come,
and the more vigorously the members of the American Bar Associa-
tion press for it the sooner will the law be passed.

I have said nothing in this paper as to the sense and justice of a
full recognition of intellectual property as a real thing, or as to the
clear right of such property to protection on scientific, logic.l, and
ethical grounds. I have endeavored to approach the subject matter
entirely from the point of view of the interest of the community
as a whole, which, 1n my opinion, requires for its prcsEerity an ade-
quate patent system. I believe that ours is adequate, that in its sub-
stance it 18 not open to serious criticism, and that it would be a
national misfortune if it were weakened as proposed by the Qldfield
bill.

I have only touched upon manfv most important phases of the situa-
tion which would require complete discussion if the guestion under
consideration were whether or not our patent law should be amended
on the lines of the Oldfield bill or otherwise. For example, I have
not undertaken to advance the many reasons why compulsory
licenses would surely be arbitrary, unfair, and utterly ineffective for
the purpose intended. I have not dealt, except incidentally, with the
allegation which is sometimes made that any patent system, and
that of the United States in particular, promotes monopoly {0 an
offensive extent. I have made no reference to such charges as that
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inventions are “suppressed” and patents ¢ pigeonholed,” a propo-
sition which, as a substantial matter, has never been and can not be
supported bﬁ mﬁr evidence. The testimony before the Patent Com-
mittee of the House of Re{)lresentatives, to whijch reference has
already been made, deals with these and manﬂ like questions. My
gingle purpose 1n this paper is to emphasize the controlling 1mpor-
tance of a liberal patent system, to point out that at the present time
it 1s more essential than ever to our national well-being, and to
express my belief that no fundamental changes in our law are now
desirable. Particularly, there should be, in my opinion, no change
in the direction foreshadowed by the Oldfield bill.
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