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PREFACE.

THE object of this book is to present a view of the
criticisms or explanations of the various patent deci-
sions which have been made in subsequent decisions
by the various judges of the federal courts. In order
to do this, the cases criticised or explained have been
placed in alphabetical order, as is generally done in
ccllections of cases overruled, criticised, explained,
etc., and the names of the parties printed in heavy-
faced type. The date of the case, the court in which
it was decided, and the judge giving the opinion are
added to give a clearer comprehension of the effect
of the decision. Following each of these principal
cases come In chronological order the decisions in
which the principal case has been discussed. In
selecting these later decisions, the aim has been to
give only those which throw some licht on the real
effect of the principal decision, and with this view
mere citations have been avoided; but every patent
case of importance in the federal courts in which the
judge has said aﬁythi_ng about a previous case, beyond
merely citing it, has been, 1t is believed, included in
the collection. The cases thus selected range from
the earliest reports of patent causes in the federal
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courts down to the 122 United States and the 30
Federal Reporter, inclusive, and have been collected
from the United States Supreme Court Reports, the
carly Circuit Court Reports. the Reports of Patent
(Cases by Banning & Arden, and by Fisher and the
Federal Reporters.

The intention has been to give a statement of the
point discussed sufficiently full to enable the reader
to understand in what particular the leading case was
limited or affirmed or overruled, without referring to
the reports. The advantage of this over a mere table
of overruled cases is obvious, in that it enables the
reader to select the cases criticised on the point he
wishes to study, and to avoid the loss of time caused
by examining in the reports many cases which do not
bear upon his topic. The collection may also prove
useful in the argument of a case in court, suggesting
authorities to support the position taken by counsel,
or showing deccisions which weaken the effect of the
cases cited by the opposing counsel, or explaining the
view of the courts as to the effect of the various
decisions. )

S. G. C.

BosToN, November, 1887.



TABLE OF CASES.

A.
PAGE
Abbett v. Zusi 232
Adair v, Thaver 25, 47
Adams v. Bellaire Stamping
Co. 136
v. Bridgewater Iron Co. 116
v. Burke 1, 2, 3, 20, 126
v. Howard 22, 76
v. Joliet Manuf. Co, 3, 160
v. Jones 3
v. Loft 99 |
v Meyrose 85, 86
Agawam Co. v. Jordan 3
Ager v. Murray 3,7, 204
Aiken v, Manchester Print
Works 20, 225, 228

Albright ». Celluloid Harness
Trimming Co.
v. Teas
Alcott v. Young
Allen v. Mayor of New York 4
Allis v. Ruckstaff 37, 99, 155, 158,
171, 173
g, (3 Y 168, 154
Ame- o Yy Yal, Co. v, Dol-
T 4, 34, 42, 138
v. ... »eni Improved Tel.
L. 171
v. People’s Telegraph Co. 37
v. Spencer 4
Americai. Cotton Tie Supply
Co. v. Bullard
v. McCready
v. Simmons
American Diamond Rock Boring
Co. v. Rutland Mai'l..e Co. 4

2292
85, 227

87
89, 112
87

110!

PAGR
American Diamond Rock Boring
Co. v. Sheldon 4, 99, 198, 208,
212, 220
American Giant Powder Co. v.
Hulings
American Nicholson Pavement
Co. v. Elizabeth 139, 177, 187
American Hide, &ec. Dressing Co.

30

v. American Tool, &c. Co. 5
American Wood Paper Co. .
Fibre Disinteg. Co. D

v. Glenn Falls Paper Co. 24, 177

Andrews v. Carman b, 121, 182
v. Cross | o, 6

v. Hovey 6

v. Wright 6, 109
Anthony v. Carroll 6, 38, 39, 150,
151, 168

Arcambal v. Wiseman 223

Arkell v, Hurd Paper Bag Co. 27,
41, 112, 146
Arnheim v. Finster 6, 41, 111, 119,

230
Asheroft v. Boston & Lowell
R. R. Co. 6
v. Walworth 7
Asmus v. Alden 133
Atkinson v. Boardman 7
Atlantic Giant Powder Co.
v. California Powder
Works 109, 189
v. Goodyear 179
v. Hulings 132, 163
Atlantic Works ». Brady 7
Attorney-General v. Rumford
Chemical Works 8, 14, 139, 230



Vil

PAGE

Atwater Manuf. Co. v. Beecher
Manuf. Co. 76, 110, 162
Atwood v. Portland Co. 50, 68, 100,
117, 179

Averill Chemical Paint Co. v.

National Mixed Paint Co. 162
Avery v. Anthony 88
B.

Babeock v, Judd 68
Badische Anilin & Soda Fabrik

v. Cochrane 231

v. Hamilton Manuf. Co. 9, 74

Bailey Wringing Machine Co.
v. Adams
Ball v. Langles
Bantz v, Frantz
Barker 0. Stowe

9, 179, 181, 190
9, 129
196

Barnard v. Gibson 9
Barrett v. Hall 10
Barton ». Barbour 10 |
Bate Refrigerating Co. v. East-
man 118
0. Gillett 90, 17¢
Battin v. Taggert 11, 79, 192, 205
Bean v. Smallwood 12
Beebe v.-Russell 12
Beecher Manuf. Co. v. Atwater
Manuf. Co. 12
Beedle v. Bennett b, 176
Bell ¢. Daniels 12
Bennet v. Fowler 13
Benton v. Woolsey 14

Bevin v. East Hampton Bell Co. 3,
14, 70, 75, 125, 157

Birdsall v. Coolidge 14
Birdsell v. Hagarstown Agricul-
tural Implement Manuf.
Co. 16
v. McDonald 16
v. Perego 16
v. Shaliol 17, 83
Bischoff v. Wethered 17 |
Black ¢. Hubbard 20
v. Munson 17
Blackman v. Hibbler 92
Blades v. Rand 108
Blake ©v. Robertson 18

151

-

TABLE OF CASES.

PAGE

Blake v. San Francisco 153
Blanchard v. Spragus 18
Blandy v. Griffith 19
Bliss v. Brooklyn 19
Bloomer v. McQuewan 19, 20, 56
v. Millenger 19, 20

Bolaund », Thompson 6, 87, 111, 119,

144, 193
Booth v. Parks 81
Boston Manuf. Co. v, Fiske 223
Bowker v. Dows 21, 217
Boyd v. McAlpin 21
Boykin v. Baker 201
Bradley v. Dull 109, 193

Bradley, &c. Manuf. Co. wv.

Charles Parker Co. 7, 156, 196
Brady v. Atlantic Works 195, 214
Bragg v. Stockton 17, 201, 202
Brett v. Quintard 28, 69
Brickill ». New York 4, 124
Bridges v. Sheldon 21

Broadnax v. Central Stock Yard

Co. 221
Brooks v. Bicknell 21, 218
v. Byam 21

v. Fiske 22

v. Moorhouse 183

v. Stolley 22, 23, 85
Brosnahan, in re 162
Brown v. Piper 23
Brush v. Condit 80

v. Naugatuck R. R. Co. 101, 153

Buchanan v. Howland 24
Buerk v. Imhaeuser 24, 25, 30, 187,
216
v, Valentine 25
Ballock Printing Press Co. v.
Jones 63
Burdell v, Denig 25, 26
Burden v. Corning 26
Burdett v. Estey 106, 114, 140, 181
Burns v. Meyer 26
Burr v. Cowperthwait 27
v. Duryee 27
v. Gregory 28
Butler v. Bainbridge 44
v. Ball 105
Butterworth v. Hoe 28
Byam v. Brooks 29
v. Farr 29

¢



TABLE OF CASES.

C.
PAGE
California Artificial Stone Pav-
ing Co. v. Freeborn
v. Molitor
v. Perine

29
29, 224
29

v. Schalicke 29, 109, 186
Calkins v. Bertrand 18, 32, 78, 156
v. Oshkosh Carriage Co. 8, 95,

209

Campbell ». James 29, 52, 167
v. New York 03

v. Ward 174
Canan v. Pound Manuf. Co. 147,
197

Cantrell v. Wallick

Carew v. Boston Elastic Fabric
Co.

Carlton v. Bokee

213

30
31

Carter ». Baker 31
Carver ». Braintree Manuf. Co. 31
Cary v. Lovell Manuf. Co. 173
Case v. Brown T

v. Redfield 31, 32
Cawood Patent Case 82, 211

Celluloid Manuf. Co. v. Ameri-

can Zyvlonite Co. 53, 157

v. Comstock. &c. Co. 58, 95,

125, 128

v. Tower . 200
v. Zvlonite Brush & Comb

Co 66

Chabot v. American Buttonhole
Co.

Chaffee v. Boston Belting Co.

Chambers v. Smith

32
19
32

Chatillon, ex parte 33
Child v. Adams 33
Christman ». Rumsey 91
Clark v. Kennedy Manuf. Co. 54
v. Sentt 37
v. Wooster 33, 176
Clark Patent Steam &e. Co. v.
Copeland 34
Clark Pomace Holder v. Fergu-
son 204
Clarke v. Johnson 104

Clements v. Odorless Excavating

A pparatus Co, J¢. 103, 130
Clough v. Barker 34
Clum r. Brewer 39, 63, 89, 158
Coburn v. Schroeder

199 |

1X

PAGE

Cochrane v. Badische Anilin &
Soda Fabrik 36
v, Deener 36, 72, 195
Coffin v. Ogden 36, 62, 63

Cohn v, United States Corsct
Co.
Colgate v. Western Union Tele-
graph Co. 75, 126. 214
Collar Co. v. Van Deusen 38, 66
Collins . Peebles 6, 38, 88, 123,
150, 161, 168, 171, 185, 221, 231
Collins Co. v. Coes 39, 164
Combined Patents Can Co. v.
Llovd 103, 104, 129, 134, 191
Comstock v. Sandusky Seat Co. 198
Conover ». Roach 39
Consolidated Electric Light Co.
v. Edison Llectric Light Co.
‘ 65, 180
Consolidated Fruit Jar Co. v. Bel- .
40, 61,

38

laire Stamping Co.
159, 209
v. Whitney 220

v, Wright 39, 40, 167
Consolidated M. Purifier Co. v.

Wolf 176
Consolidated Safety Valve Co. v,
Ashton Valve Co. 116, 176
v. Crosby Steam Gauge &
Valve Co. 6, 40
Continental Windmill Co. v. Em-
pire Windmill Co, 40
Coon v. Wilson 41, 104, 118, 131
Cornell v. Littlejohn 184
Cornelly v. Markwald 100, 231
Corning v. Burden 41, 209
Corn-Planter Patent Case 42, 43,
67, 69
Cote v. Moffitt 130
Cottier v. Stimson 24, 172
Cowell v. Sessions 44
| Cowing ». Rumsey 44
Crandal v. Parker Carriage Goods
Co. 132
v. Plano Manuf, Co, 175
v. Watters 44
Crane v. Price 4b, 93
Crompton v. Belknap Mills 45
Crouch ». Speer 45
Curran v. Burdsail 77
v. Craig 10, 86, 146



X . TABLE OF CASES.

D. PAGR

oage | Eastern Paper Bag Co. v. Stan-
Dalton v. Neison 92| darl Paper Bag Co. 104, 120,
Davis v. Fredericks 51, 193 134

v. Smith 175 | Fdearton ». Furst & Bradley
Day v. Newark Tfidia Rubber Co. 40 Manuf. Co. 111, 165
v. New England Car Spring ) Eddy v. Dennis 229
Co. 46, 55, 79, 223, 224 { Egbert v. Lippman bl

¢. Union India Rubber Co.
19, 123, 225, 227, 228
Dean r. Mason 46, 115
Dederick v. Cassell 18, 69
Derring v. Winona Harvester
Works 70, 146
De Florez v. Raynolds 9, 25, 47, 71,
‘ 148, 178, 220, 221

;

Delano v, Scott 47
Dennis v. Cross 47
Detroit Lubricator Manuf. Co. r.
Renchard 48
Dibble v. Augur 48
Dobson v. Dornan 48, 115
v. Hartford Carpet Co. 48, 62,
120
v. Lees 111
Dorsey Revelving Harvest Rake
Co v. Bradley Manuf. Co. . 1, 49
Double Pointed Tack Co. v.
Mann 173
Doughty v. West 49
Downton v. Allis 49
v. Yaeger Milling Co. 49, 191
Draper ». Hudson 50, 204
v. Potomska Mills - 50
v. Wotiles 52
Driven Well Cases 39, 51, 193
Duff v. Sterling Pump Co. 27, 107,
127
Duffy v. Reynolds 124
Dunbam ». Indianapolis, &c. R.
R. Co. 3b, 168
E.
Eachus v. Broomall 163

Eagleton Manuf. Co. v West,
&e. Manuf. Co. b1, 122, 167
Eames v. Andrews 5 6, 38, 49,

138, 192
v. Godfrey 163
Earle v, Sawyer 223

ktectric Gaslight Co. v. Boston
Electric Co.

Elizabeth (City of) » Nicholson
Pavement Co. h2, 122, 140

144

Ellithorp v. Robertson 03

Emerson v. Hogg 10, 21, 55, 146,

217, 233

v. Siimm 54
Emigh v. Baltimore & Ohio R.

R. Co. 149
Eppinger v. Richey 54, 198
IEstabrook v. Dunbar 54
Eureka Co. v. Bailey Co. 54
Evans v. Eaton 59, 56. 224

F.
Faulks v. Kamp o7
Fay v. Allen 48, 49, 62, 121
v. Cordesman o7
Fire Extinguisher Case 3, 19, 94

Fire Extinguisher Manuf. Co. ».

Graham 20, 56, 64 89, 145,
' 167, 225
Fitch v. Bragg 183

Florence Manuf. Co. v. Boston
Diatite Co.
Flower v. Detroit

33
106, 107, 132, 192

v. Rayner 65, 161, 167, 180
Forbush v. Bradford b7
v. Cook 58
Forsyth v. Clapp H8
Foster v. Lindsay 59, 139, 141
v. Moore b9
Fourniquet v. Perkina 0
French v. Rogers 59
G.
Gage v. Herring 80, 129, 218
v, Kellogg 41, 133, 220



TABLE OF CASES.

PAGE
Gallahue v. Butterfield 61
Galley v, Colt, &c. Mannf. Co. 196

Gamewell Fire Alarm Tel. Co.
v. Brooklyn 64, 101, 114

Gandy v. Marble 28
Gardner v, Herz 61, 118, 209
Garneau v. Dozier 9

Garretson v, Clark 61, 62, 91, 120

Gaylor v. Wilder G2, 63, G4, 160

Giant Powder Co. v. California
Yigorit Powder Co. 65, 180

v. Safety Nitro Powder Co. 60,
606
(zibson v. Van Dresar 66

trilbert &c. Manuf. Co. v. Tirrell 122
ill v. Wells 42, 43, 66, 67, 69, T4,

91

(zillespie r. Cummings 69

Godfreyv v. Eames 14, 70

Goff v. Stafford 71
Gold &ec. Separating Co. w.
United States Disintegrating

Ore Co. 71
Gold & Stock Telegraph Co. v.
Commercial Telegraph

Co. 59, 148

v. Pearce 222

Goodyear ». Bishop 72

v, Day 12,73

v. Hartford Spring AxleCo. 39,

v. New Jersey Cent. R. R.
Co.
v. Providence Rubber Co. 74
v. Union India RubberCo. 22,
72, 74, 86, 226, 227, 232
Goodyear Cases, The 160
Goodyear Dental Vulcanite Co. v.

13

Davis 68, 74, 75, 77, 198

v. Gardner 75
v. D’reterre 68, 74, 77
v. Root ‘ 75
v. Smith 70, 75, 97, 188
v. Van Antwerp 54, 72, 187,
194, 201

v. Wetherbee 75

5, 12, 19, 70. 75, 76,
92, 97, 209, 218
Gordon v..Anthony 7, 50, 76, 100,
101, 105, 136, 143, 195, 197, 204
Gorham Co. ». White 76

v. Willis

154,202]

X1

! PAGE

Gorrell v. Dickson 3
Gottfried ». Crescent Brewing

Co. 12, 172

v. Miller 7

| v. Plullip Best Brewing Co.
22, 44, 108, 126, 127, 152,
155, 170, 172, 190, 200, 206
Gould v. Ballard 31, 49, 61, 179

v. Rees w4, 77
1 v. Spicer 78
Gould’s Manuf. Co. v. Cowing 17,

78, 139, 156

Graham v. Geneva, &c. Manuf.
Co. 90, 188
[ v. McCormick 78, 199
Grant ». Raymond 79, 80, 116, 193,
223
Gray v. James 79
Greeley, ex paite 80
Green v. I'rench 66, 215
Greenleaf v. Yale Lock Manuf.
Co. 18, 25
Greenwood v. Bracher 30
I Grier z. Castle 229
H.
Hailes . Albany Stove Co. 80
v. Van Wormer 80, 81, 88, 95,
138, 168
Iall v. McNeale 37, 61, 83
r. Stern 25
v. Wiles 83
Hamilton v. Rollins 102
Hammacher v. Wilson 86
Hammond v. Franklin 208

¢v. Hunt 63, 83, 94, 113, 203
Hancock Inspirator Co. v. Jenks 23,
47, 51, 58, 192, 220

Hapgood v. Hewitt 40, 84, 125, 223,

224
Hardin v. Bovd 84
Harkness v. Hyde 84

Hartell ». Tilghiman 18, 22, 23, 28,
74, 84, 85, 86, 93, 113, 127, 228

Hartshorn v. Day 22, 86, 232
v. Eagle Shade Roller Co. 94,
131, 222

Hatch v. Adams 2, 87, 126



X11

PAGE
Hatch v. Hall 23
Hatchman, in re 87
Hathaway r, Roach 87
Hzwes v. Antisdel 45, 150, 185, 230
Hawley ¢, Mitchell 87
Hayden v. Oriental Mills 88, 185
r. Suffolk Manuf. Co. 88
Hayes v. Dayton 31, 59, 96, 142,
145, 203
v. Seton 128

Hayward r. Andrews 88, 17
v. St. Louis 39, 88
Heald v. Rice 11, 17, 93, 98, 162,
190, 206
Heaton r. Quintard 89

Henderson r. Cleveland Co-oper-
ative Stove Co, 135, 215

Hendrie v. Savles 35, 63, 89

Hendy v. Golden State, &ec.
Works

Henry v. Francestown Soapstone

191

Stove Co. 5, 16, 89

v. Providence Tool Co. 40, 90,

170

Herman t. Herman 32, 125, 218
Herring v. Gage 91

v. Gas Consumers’ Associa-
tion 158
v. Nelson 42, 58. 67, 69, 81, 91,
168, 179, 205, 215
15, 92, 97
93, 113, 203

Hicks v. Kelsev
Hill v. Whitcomb
Hitchcock v. Tremaine 94
Hobbie r. Smith 2, 87
[Iodge ¢. Hudson River R. R.
Co.
Hoe v. Boston Daily Advertiser

Co. 10, 57, 94

v. Kahler 202

v. Knap 119, 133, 230
Hofflman r. Young 117
Hoge r. Emerson 94, 233
Holliday r. Pickhardt 30

Hollister r. Benedict &e. Manuf.

Co. 99, 103, 128
Holly ¢. Union City 96
v. Yergennes Machine Co. 96,

164

Holmes FElectric Protective Co.
r. Metropolitan Burglar Alarm

Co. 96

31, 36, 155, 157, 195 | Jacobs v. Hamilton County

TABLE OF CASES.

PAGE
Hopkins, &e. Manuf. Co. ». Cor-

bin 10
Horman Patent Manuf. Co. v.
Brooklyn City i, R, Co. 96, 142,

145, 190, 214

Lotchkiss v. Greenwood 93, 97, 98

Howe v. Abbott 99

v. Morton g9

v. Underwood 99
Howe Machine Co. v. National

Needle Co. 153

Howes v. Nute n0, 110

Hubbell v. De Land 16, 46, 55, 192,

224
Hubel r. Dick 48, 51, 53, 169
. Tucker 212

Hussey v. Bradley 49, 87, 100

I

Illingworth r, Spanlding 105, 106
Imlay ¢. Norwich & W. R. R.

Co. 101
Ingalls . Tice 101
Iugels v, Mast 116
Ingersoll v. Jewett 101
[<aacs v. Abrams 102
Ives v. Hamilton 102

v. Sargent 41, 119, 130, 230

J.

102
James v. Campbell 28, 88, 102, 104,
128, 162, 231

| Jenkins ». Greenwald 232
r. Johnson 104
Jennings v. Kibbe 70

Johnson . Flushing, &ec. R. R.
(o. 67, 91

v. Wilcox & Gibbs Sewing
Machine Co. 36, 89, 145, 21

Jones v. Barker 129
v. Morelhead 104, 105
v. Sewell 105
Jordan v. Dobson 105
Judson v. Bradford 36
v. Cope 105



TABLE OF CASES.

K.
' PAGE
Kappes r. Hartung 95
Kelleher v Dianling 106
Keller v. Stoltzenbach 20, 144

Kells v. McKenzie 11, 106, 107, 110,

111, 163, 181, 191, 199, 208 |

Kendall v. Winsor 107
Kerosene Lamp Heater Co. r.
Littell 43, 67, 91

Keystone Bridge Co. v. Phanix

Iron Co. 107
King v. Gallun 199
v. Hammond 108

v. Mandelbaum 108

v. Werner 108
Kirby ». Armstrong 53
. Dodge, &c. Manuf. Co. 922
Kirk v. Du Bois 40, 142
Kittle v. De Graaf 34
. Hall 168, 176, 233
Kittridee v. Claremont Bank 29
Klein v, Russell 108
Kneass v. Schuylkill Bank 169
Kneeland r. Sheriff 170

Knight v. Baltimore & Ohio I2. R.
Co.

Knox v. Gt. West. Quicksilver
Mining Co, 3, 82, 127, 140, 148

109

Kuhl r. Mueller 29, 47, 109
Kursheedt v. Werner 108
L.

La Baw v. Hawkins 04, 165
Langdon v. De Groot 110
La Rue v. Western, &e. Co. 1G6,

177, 229, 234
Legal Tender Cases 56

11, 110. 111, 199
8, 99, 196

Leggett v. Avery
Leonard r. Lovell

Le Roy v. Tatham 111

Lightner v, Brooks 112
*. Kimball 112

Lilienthal . Washburn 85, 114 |

Littlefield v. Perry

Livingston v. Jones
v. Van Ingen 115
v. Woodworth 46, 115

Lockwoed v.Cleveland 59, 71, 141, 212
v. Morey 180

04, 113, 138, 226
115

}

X111

PAGE
Locomotive Engine, &ec. Co. v,
Penn. R. R. Co. 14, 105, 141

Loercher ¢, Crandal 186

Loum Co. v. Higprins 79, 173, 223

Lord v. Whitehead 116
. Whitehead, &ec. Machine

(e, 175

Lorillard ». McAlpin 103

Lowell r. Lewis 79, 116

Lynch v. Dryden 117

M.

Mabie v. Haskell 164

MacKay v, Jackman 36, 38, 42, 103,

130, 209

Magic Ruffle Co. v. Douglass 117

v. Eim City Co. 117

Malin v. Harwood 118, 119, 120, 131,

142
Manning ». Cape Ann Isinglass
Co. 120
Manufacturing Co. v. Cowing 120,
140, 141
Many v. Jagoer 121
| Marsh . DU(]"'G & Stevenson
Manuf. Co. 122
v, Seymour 02, 83, 122
Matthews v. Chambers 122
t. Machine Co. 129
t. Shoneberger 122
Maxheimer v. Mayer 123
May v. Fon du Lac Countvy 39, 123
v. Johnsen County 123
v. Juneau Cuunl}' 48, 137

v. Logan County 19, 39, 88,102,
150, 151, 171, 185

v. Mercer County 102, 125
McCarty, &ec. demg Co. v,
Glaenzer 86
McCloskey v. Du Bois 38, 112
McCluny v. Silliman 151
McClurg ¢. Kingsland 123, 124
McCormick ». Seymour 125
v. Talcott 125
McKay v. Dibert 13, 177
1. Wooster 126
McMilkin v. Barclay 126
r. Rees 147, 206
McMurray v. Mallory 165, 207



X1V

PAGE
McWilliams Manuf. Co. . Blun-

delil 129
Merrill v. Yeomans 74, 126
Merserole v. Union Paper Collar

Co. 127
Mevs v. Conover 127
Mever v. Bailey 160, 211

v. Maxhenner 207
Middietown Tool Co. v. Judd 127
Mitler v, Bridgeport Brass Co. 30, 67,

103, 128, 129, 130,
138, 134, 232, 233
v. Foree 194
Milligan & 1. Glue Co. v. Upton
33, 60, 120
Minncapolis Harvester Works ».
Mc Corinick Harvesting Ma-
chine Co.
Mitenell ¢. Hawley

80
134

v. Tilghman 135
Moffitt . Garr 135
Monce v, Adams 202
Montross ». Mabie 2, 84
Moody v. Fiske 136
Moore v. Marsh 130
Morey ¢. Lockwood

Morley Sewing Machine Co. ».

Lancaster 4, 35, 40, 125, 168
Morris v. McMillin 7, 83, 138, 153,
155

Morse ». Davis 47, 183, 184
v. O'Reilly 138, 210

Mosler Safe and Lock Co. @.
Mosler 83, 156, 169
Mowry v. Grand Street, &c¢. R R.

Co. 145
v. Whitney 59, 127, 138, 149,
140, 142

N.

National Hat Pouncing Mach.
Co. v. Hedden
National Manuf. Co. v. Mcvers

80
16,

93, 55, 117, 118, 178 |

Nellis v. McLanahan 142
v. Pennock Manuf, Co. 191
Nelson v, McMann  G3, 113, 143, 160
Nevins v. Johnson 100, 101, 105, 143,
195, 196

137

|

|

TABLE OF CASES.

PAGE

New Process Fermentation Co.
r. Koch 172, 192
t. Maus 35, 42, 124, 135, 142,
147, 210

Newtnn v, Furst, &c. Manuf. Co. 130

New York # Ransom 144, 187
New York Belting & Packingr

Co. v. MaGowan 4, 201

v. Sibley 144

' New York Bung and Bushing

!

Co. v. Doclger uo, YY), 149
New York, &e. Coffce Polishing
Co, v. New York Cofiee Polish-
ing Co.
New York Grape Sugar Co. »,
Bufialo Grape Sngar Co. 144
v. Peoria Grape dSugar Co. 175
Nichols v. Neweli 144
Nicodemus ¢, Frazier 8, 146
Nicolson Pavement Co. . Jenk-
ins 145, 166
Niles Tool Works v. Betts Ma-
chine Co. | 154, 201
Northrup . Adams 145
North Western Fire Extinguisher
Co. v. Philadelphia Fire Ex-
tinguisher Co. 12,63, 151, 172
Nourse v. Allen 145
Novelty Paper Box Co. v. Stap-

8

ler 29
0.

Odell v. Stout 30, 79, 132, 221, 233

Odtorne v. Denney 157

Oliphant r. Salem Flouring Milis

Co, 144, 214, 216

Oliver v. Rumford Chemical
Works 146, 211
O'Reilly v. Morse 146, 147, 197
Orr r. Badger 148
v. Littletield 148

.

Packet Clo. v. Sickles 26, 148, 188
Packing Co. Cases 153
Paillard v. Bruno 90, 96, 170
} Palinenburg v. Buchholz 149




TABLE OF CASES.

PAGE

Parham v. American Buttonliole,
&c. Co, 149
Parker ». Hall 150

v. Hallock 38, 39, 150

v. Hawk 150, 151

v. Sears 151

. Stiles 151
Parker, &c¢. Co, v. Yale lLock

Co. 163, 234

Parkhurst v, Kinsman 151

Parks v. Booth 152

Patterson v. Kentucky 152

Pearce v. Mulford 153

Peard v. Johnson 157, 169

Peck v. Collins 135, 136

Pennington v. Hunt 153

Pennsylvania IR. R. Co. r. Loco-
motive LEngine Safety Truck
Co. 39, 93, 153, 202

Pentlarge v. Beeston 84

Perfection Window Cleaner Co.

v. Boslev
Perkins v. Nashua, &c. Paper

168

Co. 120, 123
Perrigo », Spaulding 154
Perry v. Corning 21, 62, 155, 158

v. Starrett 76
Phelps v. Comstock 155

Philadelphia & Trenton R. R.

Co. v. Stimpson

Phillips v. Carrol
9. Detroit

155
9220
82, 98, 155, 201

v. Page 155
v. Risser 104, 133
Philp ». Nock 156
Pickering v. McCullough 82, 156.

169
Pierson v. Eagle Screw Co. 123
Pitts v, Edmonds 157

v. Hall 157

v. Whitman 158
Planing Machine Co. v. Keith 3,
107, 121, 158, 171,

173, 193, 198, 228

Poage v. McGowan 222

Pomeroy v New York & N, H.

R. R. Co. 159
Pope Manuf. Co. v. Qwsley 133
Potter ». Braunsdorf 159

v. dolland 159
v. Schenck 160

AV

PAGE
Powder Co. v. Powder Works 27,
67, 72, 103, 161, 189, 231

Pratt ». Rosenfeld 110
Prime v. Brandon Manuf. Co. 225
Prouty v. Ruggles 163, 164
Pulte z. Derby 220, 228
Putnam ». Hollender 37, 211
v. Hutchinson 43, 128
v. Tinkham 165
v. Yerrington 20U
R.

Racine Sceder Co. v. Joliet Wire
('heck Rower Co. 176
Railroad Co. v. Dubois 165
¢, 1larris 166
v. Mellon 26, 107, 166
v. Stimpson 166
v. Trimble 62, 166
Railway Co. v. Sayles 140, 167

Railway Register Manuf. (lo.
v. North Hudson C, R, Co. 66,
178, 204
Read v, Miller 39, 168
Ready Roofing Co. #. Tavlor 24

Reay v. Berlin, &c. Envelope Co. 33,
84, 210

v. Rau 4
Reckendorfer v. Faber 81, 92, 97,
168, 178, 189, 200, 205

Reed v. Chase 61
v. Cutter 169
v. Lawrence 48, 62, 120

Reeves v. Keystone Bridge Co. 9,169

Reissner v. Anness 150, 189
v, Sharp 90, 170
Rice v. Heald 170
Rich ». Close 170
v. Ricketts 38, 150, 171
Richardson v. Lockwood 158, 171,
173

r. Noves 171, 217
Robbius v. Chicago 171
Roberts v. Buck 171, 172
v. ITarnden 172

r. Reed Terpedo Co. 73

t'. Rver 172, 200

v. Schreiber 140

v. Walley 211



XVl

PAGE

Robinson ». Randolph 173
Roemer v. Simon 171, 173, 208
Rogers ». Riessner 88, 176
v. Sargent 173, 174

Root v. Ruilway Co. 14, 15, 26, 44,
46, 50, 52, 55, 73, 89, 100, 101, 104,
114, 115, 116, 117, 122, 141, 143,
144, 148, 152, 174, 178, 188, 194,

195, 197, 204, 207

39, 43, 44, 77,
165, 170, 177, 190

Rubber Co. v. Goodyear 177

Rubber Tip P’encil Co. v. Howard 178

Ruggles v, Eddy 178

Rumford Chemical Works v.
Hecker 12, 45, 93, 218

Russell v. Dodge 92, 108, 137, 138,

179, 180
v. Place 179, 181
Russell, &c. Manuf. Co. ». Mal-

Rowell », Lindsay

lory 80, 181, 184
S.

Sanders v. Logan 182

Sargent v. Hall Safe & Lock Co. 57,

182

v. Larned 183

v. Scagrave 183

v. Yale Lock Manuf. Co. 183

Sargent Manuf, Co. v. Woodruft 184
Sarven v. Hall 49, 77, 100, 184
Sawin v. Guild 184
Sawyer v. Miller 169
Sax ¢. Tavlor Iron Works 95
Saxe . Hammona 184, 216
Sayles v, Chicago & N. W.R. RR.
Co.
v. Dubuque & Sioux City
R. R. Co. 39, 185, 186
v. Lake Shore & Mich. So.
R. R. Co. 39, 185, 186

185

v. Louisville City R. R. Co. 186
v. Oregon Cent. Ry. Co. 185
v. Railway Co. 185

v. Richmond, F. & P. R. R.

Co.
Schillinger v. Greenway Brewing
Co. 60, 186

Schaeider v. Pountney 217

25, 44, 116, 185 |

TABLE OF CASES.

PAGE

Schollenberger, ex parte 46, 159,
166, 186, 224

Schuessler v, Davis 186
Scott v, Kvans 98
Scott Manuf, Co. v. Sayvre 157, 169
Scrivner v, Qakland Gas Co, 40,

132, 137, 181

Searls v. Bouton 29, 64
v. Worden 76, 106
Selden v. Stockwell Gas Burner
Co. 186

| Sessions v. Romadka 13, 44, 56, 95,
123, 136, 233

Sewing Machine Co. v. Frame 133
Seymour . McCormick 54, 72, 105,
144, 148, 149, 187, 188, 194,

2()2

49, 100, 135, 181,

v. Osborne

188, 189, 191
Sharp v. Reissner 162
Shaver v. Skinner Manuf. Co. 213
Shaw v. Cooper 192, 193

shaw Relief Valve Co. v. New

Bedford 193
Shepard ». Carrigan o7, 182, 193
Sheriff v. Fulton 103, 124
Shirley v. Maver 118, 133
Shoup v, Henrici 63
Sickels v. Borden 194
Sickles ». Evans 194

v. Gloucester Manuf., Co. 101,
194
i v. Mitchell 195

Sicbert Cylinder, &e. Co. 7.
Harper Lubricator Co. 161, 234
Siecmens v. Sellers 47, 71, 220
Silsby ». Foote 146, 152, 195
Simpson v. Davis 15
Singer Manuf, Co. v. Goodrich 78,
130
Singer Sewing Machine Co. v.
| Union Buttonhole Co.
Slawson v. Grandstreet, P. P. &
¥. R. k. Co. 82, 196
Smith v». Baker "194, 196
. v. Downing 197
v. Elv 147, 197
v. Goodyvear Dental Vulcan-
ite Co. 13, 45. 54, 70, 92,
08, 100, 111,
197, 199

196




TABLE OI' CASES.

PAGE

Smith v. Merriam 11, 65, 131)
v. Nichols 200, 201
v. Sands 175, 201

v. Standard Laundry Ma-

chine Co. 86, 227

Snyder . Bunnell 185, 217

Spaulding v. Page 201

Spill . Celluloid Manuf. Co. 154,

202

Sprague v, Adriance 39
Spring v. Domestic Sewing Ma-

chine Co. 13

Squire, in 7€ 7, 80

Stanley Works ». Sargent 202

Star Salt Caster Co. v. Crossman Y4,

203
Steam Gauge & Lantern Co. v.
Meyrose 181
v. Miller 185
Steam Stone Cutter Co. v. Shel-
don 203
v. Shortsleeves 203

v. Windsor Manuf. Co. 113, 140,

190

Stearnes v. Page 203
Stephenson v. Brooklyn & Cross-

town IR, R. Co. 153, 201, 203, 204

Stevens 0. Gladding o0, 204

v. Pritchard 194, 200
Stitwell, &c. Manuf, Co. v. Cin-

cinnati Gaslight, &ec. Co, 16, 81

Stimpson v. West Chester R. R,

Co. 205

v. Woodman 205
Stow v. Chicago 53, 206
Strobridge v. Landers 206
v. Lindsay 190, 206, 221
Strong v. Noble 206
Stutz v. Armstrong 15, 104, 132
Suffolk Manuf. Co. v. Hayden 206
Sullivan ». Redficld 207

Swaine Turbine Manuf. Co. .

Ladd 9, 58, 207
Swift v. Jenks 122
T
Tarr v. Folsom 208

Teas v, Albright 23, 73, 74, 85, 127,
227

|

b

XVIl

PAGE
Teese v. Huntinedon 208
Terhune #. Phillips 23
Thatcher Heating Co. v. Burtis 12,

61, 83, 88, 45, 138, 154, 204

Thayer ». Hart 37, 100, 220, 231

Theberath v, Celluloid Manuf.
Co.

Thomas v. Shoe Machine Manuf,

64

Cn. 166, 205, 208
Thompson ». Boisseliecr 8, 83, 208,
216

Tilghman +. Mitchell 20y
z. Proctor 42, 145, 147, 200

v, Werk 200
Tillinghast ». Hicks 130

Toppan ¢, National Bank Note

Co. 125, 183
Trader ». Messmore 197
Travers v. Bever 217
Tremolo Patent 210
Troy Iron & Nail Factory wv.

Corning 210
Tucker . Dana 160

v. Spaulding 17, 211

Turner & Sevmour Co. 2. Dover
Stamping Co. 34, 130
Turrell ». Bradford )
v. Spaeth 77, 211, 215, 216, 221
Turrill v. Michigan, Southern,
&e. R, R. Co.
Tyler v, Tuel

211
211

U.

Union Met. Cart, Co. v. United
States Cart. Co.
Union Paper Bag Machine Co.
v. Crane
v. Murphy
Union Paper Collar Co. v. White
31,
United Nickel Co. v. Anthes
v. Harris
7. Keith
. Manhattan Brass Manuf.

110

212
212
27,
146
213
21
213

Co. 214
v. Pendleton 38, 210
v. Worthington 47, 112

United States . American Bell

Telephone Co. 84



LA K

AYill

PAGE |
214
141
214

United States v. Burns
v. Gunning
v. Morris
United States Rifle, &e. Co. v.
Whitney Arms Co. 40, 197, 214
United States Stamping Co. ».

]

Jewett 64
r. King 93, 198
Urner ». Kayton 21

V.
Vance v. Campbell 215
Van Hook v. Pendleton 215

Vaughan v, Central Pacific R, R.
Co. 115, 182, 187

v. East Tennessee, &c. R. R.
Co. 101, 143, 155, 182, 195

Vermont Farm Machine Co. ».
Marble 11, 30, 78, 186

Yinton v. Hamilton 216
W.
Walker v. Hawxhurst 216

Wallace v. Holmes 21, 171, 216, 217
Washburn v. Gould 217

Washburn &ec. Manuf. Co. ¢
Haish 9, 37, 54, 73, 88, 102, 161,
180, 199. 202, 207, 218, 219

Waterman v. Wallace 145
Water Meter Co. v. Desper 218
Webber ». Virginia 152

Webster v. New Brunswick Car-

pet Co. 219
Webster Loom Co. v, Higgins 82,
116, 219

Welling v. Rubber, &c. Manuf.

Co. 73, 219
Wells v, Jaques 27, 164
Werner v. King 194
Westcott v. Rude 15, 149, 188
Western Electric Manuf. Co. ».

Odell 24, 145
Western Union Telegraph Co. v.

Baltimore & Ohio Telegraph

Co. 41, 118
Weston v, White 14, 71, 220 |

TABLF OF CASES.

PAGP.
Wetherell v. Keith 37, 218

Wetherill v, New Jersey Zinc

Co. 39, 139, 221
Wheeler v. Clipper Mower Co. 221
v. McCormick 221, 231
Whipple v. Miner 212
White v. Dunbar 134
v, Lee 85
Whiteley v, Kirby 222
v. Swayne 222
Whiting v. Graves 221

Whittemore v. Cutter 79, 211, 223
Whittlesey . Ames 73, 151, 222, 223

Wilder v. Gaylor 223, 224

r. Kent 32, 184
Wilkius v, Spofford 224
Williams, ex parte 224

Williams ». Boston & Albany
ailroad Co. 224
v. Empire Transportation Co. 46,

159
v. Rome, &c. Railroad Co. 81,
168, 224

Willimantic Linen Co. v. Clark
Thread Co., LY
Wilson v. Barnum 224
v. Coon 9, 11, 27, 43, 69, 162,
180 140
v. Cubley 8
v. Hunter 160

v. Rousseau
v. Sandford

20, 79, 123, 225
74, 113, 225, 226

v Sherman 227

v. Simpson Q27

v. Stolley 228

v. Turner 228
Wilson Packing Co. v. HHunter 224
' Wilt v. Grier 31, 59
Wilton ». The Railroads 228
Winans v. Denmead 229
Wing v. Anthony 102, 163
Wollensak v. Reiher 118, 131, 133,
220

Wonson v. Peterson 208
Wood, ex parte 230

Wood v. Cleveland Rolling Mills 39,

230

v. Packer 83

| Wood Paper Patent Cnse 24, 241
Woodbury Patent Plaming Co. v.

Keith 121, 214



TABLLE OF CASES. ' Xix

PAGE Y.
Woodruff v. Barney 231 I PAGE
Woodworth ». Sherman 931 | Yale Lock Manuf. Co. v. James 0,
r. Stone 231 132
r. Weed 232 i r. Norwich National Bank 211
v. Wilson Q.32 . Sargent 69, 233
Wooster v. Handy 30, 59, 132, 2.2 v. Scovill Manuf. Co. 161, 167,
v. Sidenberg 134 | 234
Worden v. Searls 26, 60, 83 | Yuengling v. Johnson D
Worley v. Tobaceo Co. 124 |
Wortendvke v. White 228
Woven Wire Mattress Co. . 2.
Simmons 093 | Zane r. PPeck 62
Wyeth v, Stone 10, 136, 233 v. Soffe 214

Zinn v. Welss 234



ABBREVIATIONS.

United States Supreme Court Reports
Federal Reporter .o
Banning & Arden’s Patent Reports
Fisher’s Patent Reports .
Blatchford’s Circuit Court Reports
Wallace’s Supreme Court Reports .
Official Gazette of the Patent Office
Howard’s Supreme Court Reports .
Wheaton’s Supreme Court Reports
Peters’s Supreme Court Reports
Gallison’s Circuit Court Reports
Gilpin’s Circuit Court Reports .
Woodbury & Minot’s Circuit Court Reports

U. S.

F. R.
Ban. & A.
Fisher.
Blatchf. C. C.
Wall.

0. G.
How.

W heat.
Pet.

Gall.
Gilp.

W. & M.



TABLE OF PATENT STATUTEH

STATUTE
1800 . .

1819, ¢. 19
1836 . .
1836 § 14 .
§ 16 .
317 . .
§18. .,
1839

1861 . . .
1870 . .
§16. .
§25. .
§ 35 .
§ 53 .
§ 55 .

c. 88,87 .

PAQE | STATUTE

.. 19311887, c. 373 .

.. 207
. 52, 137
... 64
.7, 139, 141
. 143, 226
20, 116, 225
.. B2
123

R §
194, 226

. 220

. 9,71

. o . 214

. 136, 189

. 14, 30, 52, 122, 185

U.S.R. S. § 629

§ 711

§ 4886 .
§ 4887 .
§ 4895
§ 4899 .
§ 4911 .
§ 4916 .
§ 4917 .
§ 4918 .
§ 4019 .
§ 4920 .
§ 4921 .
§ 4922 .

CITED.

PAGE

46, 159, 186
. 143

. 143

. 63, 64

. 90, 170
186G

124

.. 2l4
161, 162

e . 0({)
.59 71, 212
Co. 143

. 63, 121

. 143

. 60



PATENT CARSES

CRITICISED AND EXPLAINED

IN BUBSEQUENT CASKS

IN THE FEDERAL COURTS.

A.

Adams v. Burke, 17 Wall. 453, 1873, Supr. Court, Mil-
ler, J.

Is cited and explained in Dorsey Revolv. Harv. Rake
Co. v. Bradley Manuf. Co., 12 Blatchf. C. C. 204,
1874, North. Dist. N. Y., Woodruff, J.: 8. ¢. 1 Ban.
& A. 332. This latter case showed a license to build
reapers and to make such machines as should be re-
quired for use in certain States, and Woodruff, J., held
that this license restricted the use of the machines to
those States, stating that Adams v. Burke is not in
conflict with this decision, and referring on page 208 to
Adums v. Burke as a cautiously-guarded decision, care-
fully limited to the precise case under consideration:
and he queries whether that case supports the doctrine
that when a mere liccnsee to make and sell within speci-
fied limits, sells the patented machine to another, it
passes from under the dominion of the patent, and may

be used anywhere, even if that be true when the machine
1
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PATENT CASES CRITICISED.

is sold by one who has the right to make, use, and sell
the machine. Ie also states that Adams v. Burke is
a case where no qualification of the right to use the sold
machine was expressed or inferable fromn the nature of
the case.

Is cited and quoted in Hatch v. Adams, 22 F. R.
436, 1884, East. Dist. Penn., McKennan, J., as explain-
ing the scope of decisions on the question how far an
unrestricted sale of a patented article carries with it a
right to its unlimited use. Adums v. DBurke, as re-
ported in 4 Fisher, 392, is expiained in Hatch v. Adums
as involving only the right to use and not to sell patented
articles beyond a limited territory.

Is interpreted in Hobbie v. Sinith, 27 F. R. 662, 1886,
North. Dist. N. Y., Coxe, J., to have decided that when
a patented article is rightfully bought, it can thercafter
be used anywhere.

‘* The right to sell and the right to use are ecach
substantive rights, and may be granted or conferred
separatelv ; but in the essential nature of things when
the patentee or the person heving his rights sells a
machine or instrument whose sole value is in its use,
e receives the consideration for its use, and he purts
with the right to restrict that use.” Quoted in
Montross v. Mubie, 30 F. R. 235, 1887, South. Dist.
N. Y., Brown, J.

Is considerved at length in Hatch v. Ilull, 30 F. R. 614,
1887, South. Dist. N. Y., Whecler, J., and considered
to have held, against a strong dissent, that a purchaser
of an article for mere use, from one having a territorial
richt, did not infringe against the owner of other terri-
tory by using it there. The case of Adams v. Burke
was said, in fatch v. T uall, to have been carefully lim-
ited to what was necessary to be decided, and to fall far
short of holding that the purchaser from the owner of
the territorial right within the territory could sell outside
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without infringing. Adams v. Burke is admitted to be
an authority in Jlatch v, Zlull as far as it goes, but is
limited so as to lcave to the defendant the right to scll
within his territory for mere use outside.

Adams v. Joliet Manuf. Co, 12 O. G. 93, 1877, North.
Dist. 1ll., Blodgett, J.

*“ A change of location of a part in a combination,
when there 13 no new function performed by the changed
member in its new location, will not evade a patent.”
Quoted in nox v. Git. West., Quicksilver dMining Co.,
4 Ban. & A. 32, 1878, Dist. Cal., Sawyer, J.

Adams v. Jones, 1 Iisher, 627, 1859, West. Dist. Penn.,
Grier. J.

Is explained in Bevin v. Fust ampton Dell Co.,
9 Blatehf. C. C. 57, 1871, Dist. Conn., Shipman, J., as
deciding that an application for an invention is concla-
sive evidenee against an abandonment of an invention
only when the application remains on file.

The opinion of Mr. Justice Grier is quoted from in
Planing Machine Co. v. Keith, 101 U. S. 485, 1879,
Strong, J.. that negligence in prosecuting an inventor’s
richts forfeits them; but involuntary delay, caused by
no fault of the inventor, does not affect his rights.

Agawam Co. ». Jordan, 7 Wall. 583, 1868, Supr. Court,
Clifford, J.

Is said in the Flire Extinguisher Case, 21 F. R. 42,
1884, Dist. Md., Morris, J., to have been a case where
the Supreme Court sustained an extension of a patent
by special act of Congress.

Ager v. Murray, 105 U. S. 126, 1882, Supr. Court, Gray, J.
Is said in Gorrell v. Dickson, 26 F. R. 454, 1886,
West. Dist. Penn., Acheson, J., to establish the right of
a creditor to bring a bill in equity, to subject a patent
right to the payment of the plaintiff’s judgment debt.
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Allen v. Mayor of New York, 17 Blatehf. C. C. 350, 1879,
South. Dist. N. Y., Wheeler, J.

Said in Brickil v. New York, 5 Ban. & A. 547,
1880, South. Dist. N. Y., Wheeler, J., to decide that a
fire department is a mere agency of the city, and makes
no such profits for itself as render it accountable for
infringement of a patent.

American Bell Tel. Co. »v. Dolbear, 15 F. R. 448, 1833,
Dist. Mass., Gray, J.
Is said in Morley Sewing Machine Co. v. Lancaster,
23 F. R. 346, 1885, Dist. Mass., Colt, J., to decide that
the Bell patent embraced a process, and was not limited
to any form of apparatus.

American Bell Tel. Co. v. Spencer, 8 F. R. 509, 1881,

Dist. Mass., Lowell, J.

Is stated in American Bell Tel. Co. v. Dolbear, 15
F. R. 449, 1883, Dist. Mass., Gray, J., to have decided
that Bell is the first inventor of a speaking-telephone.

Is said in American Bell Tel. Co. v. Dolbear, 17
F. R. 6Go, 1883, Dist. Mass., Lowell, J., to have de-
cided that Reis had not described a telephone which
anticipated Bell’s invention.

American Diamond Rock Boring Co. . Rutland Marble

Co., 2 F. R. 350, 1880, Dist. Vt., Wheeler, J.

Is followed in Reay v. Raw, 15 F. R. 749, 1883, South.
Dist. N. Y., Shipman, J.

Is cited in New York Belting & Packing Co. v.
Ma Gowan, 27 F. R. 112, 1886, Dist. N. J., Nixon,
J., as to the advisability of granting an injunction after
the expiration of a patent.

American Diamond Rock Boring Co. v. 8heldon, 1 F. R.
870, 1880, Dist. Vt., Wheeler, J.

Is distinguished in Reay v. Raw, 15 F. R. 749, 18883,
South. Dist. N. Y., Shipman, J.
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American Hide, &c¢. Dreasing Co. v. American Tool, &c. Co.,
1 IHolmes, 503, 1870, Dist. Mass., Shepley, J.

Is cited in Henry v. Francestown Soapstone Stove
Co., 5 Ban. & A. 110, 1880, Dist. N. II., Lowell, J., as
holding that the right of an inventor to a patent is
lost by sale of the invented article more than two years
previous to the application for a patent, although the
thing when sold was not perfect in a mechanical sense,
but only 1n that 1t embodicd a complete invention in a
form which would be opcrative.

American Wood Paper Co. v. Fibre Disinteg. Co., 3 Fisher,
363, 1868, East. Dist. N. Y., Benedict, J.

Followed in Goodyear Dent. Vul. Co. v. Willis,

1 Ban. & A. 571, 1874, LKast. Dist. Mich., Emmons, .J.,

as to the conclusive effect of a previous decision upon

the same points in regard to a patent in another circui.

Andrews v. Carman, 13 Blatchf. C. C. 307, 1876, East.
Dist. N. Y., Denedict, J.

The construction given to the Green reissued patent
*41,372, for boring wells, 1s examined at length and sus-
tained in Andrews v. Cross, 8 F. R. 277. 1881, North.
Dist. N. Y., Blatchford, J.

The construction given the Driven Wells patent by
Benedict, J., is adopted in Lames v. Andrews, 122 U. S.
93, 1886, Supr. Court, Matthews, J.

Quoted from in Beedle v. Bennett, 122 U. S. 76, 77,
1886, Supr. Court, Matthews, J.

Andrews v. Cross, 19 Blatchf. 294, 305, 1881, North. Dist.
N. Y., Blatchford, J.

The comments of Mr. Justice Blatchford in this case
upon the Driven Wells patent are quoted at length in
Lames v. Andrews, 122 U. S. 55, 1886, Supr. Court,
Matthews, J.

Quoted from in Beedle v. Bennett, 122 U. S, 78, 1886,
Supr. Court, Matthews, J.
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Andrews v. Hovey, b McCrary, C. C. 195, 1883, South.
Dist. Iowa, Shiras, J.

The comments of Shiras, J., upon the Driven Wells
patent in this case are given at length and refuted in
FEames v. Andrews, 122 U. S. 56, 1886, Supr. Court,
Matthews, J.

Andrews v. Wright, 13 O. G. 969, 1877, Dist. Minn.,
Nelson, J.

The construction given to the Green reissued patent,
*4,372, for driven wells in the above case, is sustained in
Andrews v. Cross, 8 ¥. R. 278, 1881, North. Dist. N. Y.,
Blatchford, J.

Anthony v.Carroll, 2 Ban. & A. 195, 1875, Dist. Mass.,
Shepley, J.
See Collins v. Peebles.

Armheim v. Finster, 24 F. R. 276, 1885, South. Dist. N. Y.,
Wheeler, J.

Is said in Boland v. Thompson, 26 F. R. 635, 1886,
South. Dist. N. Y., Coxe, J., to be authority for the
proposition that when a claim has been examined and
rejected hy the commissioner, the rejection acquiesced
in by the patentee or his solicitor, and the patent re-
issued without the claim, there is no inadvertence,
accident, or mistake which will entitle the patentece to
a reissue. ,

Ashcroft v. Boston & Lowell R. R. Co, 1 Holmes, 366,
1874, Dist. Mass., Shepley, J.; s.c. 97 U. S. 189, 1877,
Supr. Court, Clifford, .

Is said in Consolidated Safety Valve Co. v. Crosby
Steam Gauge Co., 7 F. R. 769, 1881, Dist. Mass.,
Lowell, J., to have upheld the validity of the Richardson
valve.
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Ashcroft v. Walworth, 1 Holmes, 152, 1872, Dist. Mass.,
Shepley, J.

Decides that the title of an insolvent debtor to a pa-
tent right does not pass to his assignee in insolvency
by an assignment of his property made by a judge under
a State insolvent law, because the conveyance is not a
written instrument signed by the owner of the patent,
as the patent law requires. This decision is approved
in Gordon v. Anthony, 4 Ban. & A. 262, 1879, South.
Dist. N. Y., Blatchford, J.

In Ager v. Murray, 105 U. S. 131, 1881, Supr. Court,
Grier, J., calls attention to the fact that Shepley, J., in
Asheroft v. Wulworth, clearly intimated that the debtor
might be compelled by the State court to execute a
conveyance of the right.

Atkinson v. Boardman.

A manuscript decision in this case by Nelson, J., was
produced in Re Squire, 3 Ban. & A. 136, 1877, East.
Dist. Mo., Treat, J., to the point that the acts of 1836,
§ 16, and 1839, § 10, allow one who files a bill in equity
to review the decision of the commissioner of patents in
a case of anticipation, to introduce testimony additional
to that which was taken before the commissioner.

Atlantic Works 2. Brady, 107 U. S. 192, 1883, Supr.
Court, Bradley, J.

Cited in Bradley, &c. Manuf. Co. v. Chas. Parker
Co., 17 F. R. 241, 1883, Dist. Conn., Shipman, J., as
being one of the late decision’s of the Supreme Court
holding that the question of patentability must be ex-
amined with great care.

The opinion of Mr. Justice Bradley in this case is said
in Morris v. McMillin, 112 U, S. 248, 1884, Supr.
Court, Woods, J., to illustrate the grounds of decision in
the latter case to the effect that not every improvement
in & machine deserves a patent.
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‘“ It 1s not the object of the patent laws to grant a
monopoly for every trifling device which would naturally
and spontaneously occur to any skilled mechanic or
operator in the ordinary progress of manufactures.”
Quoted in Zhompson v. Boisselier, 114 U. S. 12, 1884,
Supr. Court, Blatchford, J.

Is stated in Necodemus v. Frazier, 19 F. R. 261,
1884, Dist. Md., Morris, J., to have declared very
plainly that it is not the design of the patent laws to
grant a monopoly of the improvements and adaptations
which from time to time would occur, as the demand for
them arose, to any skilled mechunic or operutor.

Is cited in Calkins v. Oshkosh Carriage Co., 27 F.
R. 298, 1886, East. Dist. Wis., Dyer, J., to the same
etfect.

Is said in Leonard v. Lovell, 29 F. R. 314, 1886,
W est. Dist. Mich., Severens, J., to be an especially valu-
able and prominent case, in which Bradley, J., explains
in clear and admirable language the intent and purpose
of the patent statutes.

~ Attorney-General v. Rumford Chemical Works, 9 O. G.
1062, 1876, Dist. R. I., Shepley, J.

Is cited in New York, d&c. Coffee Polishing Co. v.
New York Coffee Polishing Co., 20 Blatchf. C. C. 174,
1881, East. Dist. N. Y., Benedict, J., on the question
whether the Attorney-General has power to institute a
proceeding in the name of the United States to annul
a patent for want of novelty.



PATENT CASES CRITICISED. 9

B.

Badische Anilin & Soda Fabrik v. Hamilton Manuf. Co,,
13 0. G. 273, 1878, Dist. Mass., Shepley, J.

The decision in this case was examined in De Florez
v. Raynolds, 8 F. R. 444, 1880, South. Dist. N. Y.,
Blatchford, J.; s.c. 5 Ban. & A. 151, and said to be that
§ 25 of the act of July, 1870 (U. S. R. S. § 4887), which
provides that a United States patent shall expire with
the shortest foreign prior patent, if any, for the samece
invention does not apply to a reissue in Apnl, 1871, of
a patent originally granted in October, 1869, the foreign
patent having been taken in June, 1369.

Ball v. Langles, 102 U. S. 128, 1880, Supr. Court, Strong, J.

Cited in Wilson v. Coon, 6 IF. R. 621, 1880, South.

Dist. N. Y., Blatchford, J., upon the question of the
validity of reissues.

Said in Gurneaw v. Dozier, 102 U. S. 232, 1880,
Supr. Court, Strong, J. (a suit on the same Ball patent),
to have decided the invalidity of the reissued Ball pa-
tent as embracing more than the original specification
and drawing, or model.

Cited in Wushburn, &c. Manuf. Co. v. Huish, 7
F. R. 915, 1881, North. Dist. Ill., Drummond, J., as
assisting in interpreting the decision in Swain Turbine
Manuf. Co. v. Ladd (q. v.).

Bantz v. Frantz, 105 U. S. 160, 1882, Supr. Court,
Woods, J.
Followed in the decision of Zurrell v. Dradford, 15
F. R. 810, 1883, South. Dist. N. Y., Shipman, J.

Barnard v. Gibson, 7 How. 650, 1849, Supr. Court,
McLean, J.

Referred to in Reeves v. Keystone Dridge Co., 2
Ban. & A. 257, 1876, East. Dist. Penn., Mclsennan, J.,
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as deciding that a decree making an injunction perpetual,
and sending the case to a master to ascertain damages,
is not final but interlocutory.

Cited in Hoe v. Boston Daily Advertiser Co., 14 F.
R. 916, 1883, Dist. Mass., Lowell, J., to show that an
injunction is not always granted on final hearing, that
power being in the discretion of the court.

Barrett v. Hall, 1 Mason, 447, 1818, Dist. Mass., Story, J.
Is explained in Wyeth v. Stone, 1 Story, 290, 1840,
Dist. Mass., Story, J., as intended to decide that one
patent under the general patent act cannot include
divers distinct and independent inventions having no
common connection with each other, nor any common
purpose.

It is said in Emerson v. Hogg, 2 Blatchf. C. C. 7,
1845, South. Dist. N. Y., Betts, J., that doubts were
raised in the forme: case whether, under the general
patent law, improvements on different machines can be
comprehended in the same patent, so as to give a right
to the exclusive use of the several machines separately
as well as in combination.

“ Where a combinaticn of machinery already exists
ap to a certain point, and the patentee makes an addi-
tion or improvement to the machinery, he must confine
his patent to the improvement. It is impossible that
any person can be at the same time the joint and sole
inventor of the same invention.” Quoted in Hopkins,
d&e. Manuf. Co.v. Corbin, 3 Ban. & A. 203, 1878,
Dist. Conn., Shipman, J.

Barton v. Barbour, 104 U. S. 126, 1881, Supr. Court,

Woods, J.

Cited in Curran v. Craig, 22 F. R. 102, 1884, East.
Dist. Mo., Treat, J., on the question whether a receiver
appointed by the State court may be sued in the fed-

eral court.
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Battin v. Taggert, 17 llow. 74, 1854, Supr. Court,
McLean, J.

This case is briefly stated, and the subject of the va-
lidity of reissues considered, in Wilson v. Coon, 6
¥. R. 618, 1880, South. Dist. N, Y., Blatehford, J.

Notwithstanding what was said in Lattin v. Taggert,
Heald v. Rice, 104 U. S. 749, 1881, Supr. Court, Mat-
thews, J., decides that the question of the validity of a
reissue so far as it is a question whether the reissue is
for the same invention as the original patent, is tuv be
decided by the court upon inspection of the patents, if
this can be done without extrinsic evidence to explain
the terms of the art or apply the deseription to the sub-
ject matter. 1In other words, if the court, looking at the
paten:s, can say that the inventions are not the same, the
question of identity is one of pure construction, and is
for the court.

Is said in Smith v. Merriam, 6 F. R. 719, 1881, Dist.
Mass., Lowell, J., to be perhaps inconsistent with Leg-
gett v. Avery, 101 U. S. 256 (¢. v.) and to be perhaps
overruled by that case.

Is said in Aells v. Mchenzie, 9 F. R. 286, 1881,
East. Dist. Mich., Brown, J., to have been generally
accepted by patentees as authority for the proposition
that a patent may be reissued so as to cover everything
supgested in the drawings of the original patent,
although the claims and the introductory statement of
the invention may have had reference solely to another
portion of the machine, however misleading this might be
to other people as to what the inventor claimed as his
invention.

Is said in Vermont Farm Muachine Co. v. Marble,
19 F. R. 307, 1884, Dist. Vt., Wheeler, J., to appear to
have cxpressly adjudged, upon the statute now in force,
that an inventor might have a patent for an invention
described in a prior patent to himself.
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Bean v. Smallwood, 2 Story, 408, 1843, Fiirst Circuit,
Story, J.

“ Now I take it to be clear that a machine or appa-
ratus, or other mechanical contrivance, in order to give
the party a claim to a patent therefor, must in itself
be substantially new. If it is old and well known, and
applied only to a new purpose, that does not make
it patentable.” Story, J., quoted in North Western
Fire Extinguisher Co. v. Pliladelphia Fire Extin-
guisher Co., 1 Ban. & A. 197, 1874, East. Dist. Penn.,
McKennan, J., to the point that the application of an
old mechanism to an old use to which it had not been
before applied, is not patentable.

Opinion of Story, J. ¢¢The thing itself which is
patented must be new, and not the mere application of
it to a new purpose or object.”” Quoted in Gotifried v.
Crescent DBrewing Co., 9 F. R. 766, 1881, Dist. Ind.,
Gresham, J.

Beebe v. Russell, 19 How. 285, 1856, Supr. Court,Wavne, J.

Language of Wayne, J., quoted in Rumford Chemi-

cal Works v. Ilecker, 2 Ban. & A. 359, 1876, Dist.

N. J., Nixon, J., to the effect that a final decree is one

that decides the whole merits of a cause, and leaves no

further questions or directions for the future judgment
of the court.

Beecher Manuf. Co. . Atwater Mannuf. Co, 114 U. S. 523,
1885, Supr. Court, Gray, J.

The principle of this case as to the non-patentabhility
of combinations of old elements was followed in ZAatcher
Heating Co. v. Durtis, 121 U. S. 295, 1886, Supr.
Court, Matthews, J.

Bell v. Daniels, 1 Fisher, 377, 1858, South. Dist. Ohio,
Leavitt, J.

Said in Goodyear Dental Vulcanite Co. v. Wrillis, 1

Ban. & A. 382, 1874, East. Dist. Mich., Emmons, J.,
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to support the proposition that when successive applica-
tions are made in a procurement of a patent, and when
there is no proof of actual abandonment, the subse-
quent application will be decided a continuation of the
first.

Cited in Smith v. Goodyecar Dental Vulcanite Co.,
93 U. S. 501, 1876, Supr. Court, Strong, J., as deciding
that filing a second petition for a patent, after the first
one has been rejected, is not to be regarded as severing
the second from the first, or depriving the applicant of
any advantage he would have enjoyed, had the patent
been granted without a renewal of the application.

Bennet ». Fowler, 8 Wall. 445, 1869, Supr. Court, Nel-
son, .

It is said in M’ Kuy v. Dibert, 5 ¥. R. 590, 1880,
Dist. N. J., Nixon, J., that it is a fair inference, from
what was decided in the former case, that the courts have
no absolute control over the head of the patent oflice in
the exercise of his discretion whether a given invention
or improvement shall be embraced in one, two, or more
letters patent.

This case is cited in Spring v. Domestic Sewing
Machine Co., 9 F. R. 509, 1881, Dist. N. J., Nixon,
J., a8 governing the decision of the latter case, upon the
point, that slight evidence of infringement is suflicient
for the plaintiff, if the defendant offers no proof on this
point.

‘“ It is difficult, perhaps impossible, to lay down any
general rule by which to determine when a given inven-
tion or improvement shall be embraced in one, two, or
more patents. Some discretion must necessarily be left
on this subject to the head of the patent office. 1t is
often a nice and perplexing question.” Quoted in Ses-
stons v, Lomadka, 21 F. R. 131, 1884, East. Dist. Wis,,
Dyer, J.
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Benton v. Woolsey, 12 Pet. 27, 1838, Supr. Court, Taney,
C. J.

Was a case where information was filed by the district
attorney in the behalf of the United Siates. In absence
of objection, the court thought the real party might be
considered to be the United States, but this course is
rejected in Attorney - General v. Rumford Chemical
Works, 2 Ban. & A. 314, 1876, Dist. R. 1., Shepley, J.,
and the information in the name of G. H. Williamns, as
he i1s Attorney-General of the United States, was re-
jected on demurrer. The information should be in the
name and behalf of the United States.

Bevin 2. BEast Hampton Bell Co., 9 Blatchf. C. C. 50, 1871,
Dist. Conn., Shipman, J.

Cited in Weston v. White, 2 Ban. & A. 368, 1876,
Dist. Conn., Shipwman, J., as limiting the decision in
Godfrey v. Eames, 1 Wall. 317 (9. v.), by saying that the
Supreme Court had not intended to decide that every
subsequent application for a pstent should be decreed,
1n judgment of law, to relate ba k to the first, whatever
the interval of time or the intervening acts of the appli-
cant between them.

Birdsall ». Coolidge, 93 U. S. 64, 1876, Supr. Court,
Clifford, J.

The court in Loco.rotive Engine, d&ic. Co. v. Penn.
R. R. Co., 5 Ban. & A. 518, 1880, IKast. Dist. Penn.,
Strong, J., relies upon the former case as fixing the
proper standard for estimating damages, whether in ac-
tions at law or in equity, to be a fixed royalty established
by the owner of the patent.

Decided after the act of 1870; is quoted from in
Loot v. Ralway Co., 105 U. S. 201, 1881, Supr. Court,
Matthews, J., to the effect that since that statute, gains
and profits are still the proper measure of damages in
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equity suits, except in cases where the injury sustained
by the infringement is plainly greater than the aggre-
gate of what was made by the infringer; in that casc
the plaintiff may also have his damages. This case
was urged upon the court in Koot v. Liwilicay Co., as
deciding that an infringer is a trustee of profits for
the owner of the patent, and that a court of cquity
will always compel him to account, cven after the
expiration of the patent; but this view was rejected
by the court, explaining that.the cxpressions of
Clifford, J., in the former case as to an infringer be-
ing a trustee, referred only to the rule as to measure
of damages, and not to the jurisdiction of the court
in equity.

Is quoted from in Westcott v. Rude, 19 F. R. 834,
1884, Dist. Ind., Woods, J., to the cffect that no rule
of damages can be prescribed which can apply to all
cases. 1f the patented machine has been used a short
time by the infringer, and only to a limited extent, the
jury should find less than the license fee.

Is said in Simpson v. Davis, 22 F. R. 445, 1884,
Fast. Dist. N. Y., Benedict, J., to hold that when it ap-
pears in a casc in cquity that the defendant’s profits,
derived from the use of the plaintiff’s invention, do not
amount to so much as the plaintiff’s damages arising
from the infringement, the court may add to the amount
of the defendant’s profits a sum suflicient to make the
amount awarded by the decree equal to the plaintiff's
damages.

Is said in Stutz v. Armstrong, 25 F. R. 148, 1885,
West. Dist. Penn., Acheson, J., to hold that, although
an established royalty is the measure of damages gener-
ally in an action at law, yet, where the inftingement is
a limited use of the patented machine for a brief period,
that measure should not be applied arbitrarily and with-
out qualification.
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Birdsell 7. Hagarstown Agricultural Implement Manuf.

Co., I Huclies, 59, 1877, Dist. Ind.. Bond and Gailes, JJ.

Is said in Alles v, Storell, 16 F. R. 88, 1883, Ilast.
Dist. Wis., Dvyer, J., to have decided that a court of
cquity would enjoin the owner of the patent from prose-
cuting suits against the vendees of an infringer when
he already has snit against the infringer, who is finan-
cindly eapable of satisfving any decree against him for
damages and profits.

Birdsell . McDonald, 6 . G. 682, 1874, North. Dist.

N. Y.. Swavne, J.

[s citedin Stilirell, oo Manaef, Co, v, Cinecinnatt Gas-
light, . Co 1 Ban, & AL 611, 1875, South. Dist. Ohio,
Swing, J.y as giving the true rule as to aggregations.

Is said in Flowry vo Francestown Noupstone Stove
('v., 5 Ban. & A., 111, 1880, Dist. N. II., Lowell,
J., to he a case where the court held that the neglect of
the inventor's seucitors to file an application for a pa-
tent was not evidence of the mventor’s abandonment of
his tnvention.

Birdsell ». Perego, J Blatchf C.C. 251, 1865, North. Dist.

N. Y., 1all, J.

The court, in National Manuf. Co, v. Meyers, TF. R.
do7, 1831, South. Dist. Ohio, Swing, J., examines this
case with reference to its citation in Bump on IPatent
Law, page 140, as authority that the defence of the
invalidity of a patent and a license are inconsistent, and
cxplains the case of Birdsell v. Perego as an action upon
a contract for a iicense, to enforce the provisions of the
contract, thereby creating an estoppel.  The court says
that Birdsell v. Perego is not an authority that the in-
validity of a patent is an inconsistent defence to that of
a license.

Is stated at length in Zubbell v. De Land, 14 F. R. 472,
1882, East. Dist. Wis., Dver, J.. and held not to be an
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authority as to the practice of filing special pleas when
the same matter is given in evidenee under the general
issue, but to decide only that the pleas in that case
presented no defence,

Birdsell ». Shaliol, 112 [, S. 487, 1884, Supr. Court,
Girav, .
 An infringer does not by paving damages for making
and usinge a machine in infringement of a patent, acquire
any richt himself to the future use of the machine.  On
the contrary, he mayv, in addition to the payment of the
damagces for past infringement, he restrained by injunc-
tion from further use, andwlhen the whole machine 1s an
infrinzement of” a patent, be ordered to deliver tt up to
he destroved.”  Quoted in Dragy v. Stockton, 27 F. R,
210, 1886, Dist. C'al., Sawyer, J.

Bischoff ». Wethered, Y Wall. 315, 1869, Supr. Court.
radley, ..

Is satdin Twclorvo Speelding, 15 Wall, 456, 1871, Supr.
Court., Millery o1 fully to consider the question as to
the 1dentity of the principle of two interfering patents.

In Zeald v, LRice, 10117, 8, 719, 1881, Sapr. Court,
Matthews, J., savs the Jecision is consistent with Bis-
choff v. Wethered,  Ileidd v. LRice decides that if the
court, looking at a patent and reissue, ean say positively,
without the aid of extriusic evidence, that the inventions
are not the same, then 1t is a pure question of con-
struction for the court.

Black 7. Munson, 14 Blatchf, C'. C. 265, 1877, North. Dist.
N. Y., ITunt, J.

Cited in Gowld’s Muanvf. Co. v. Cowing, 3 Ban. & A.

6, 1877, North. Dist. N. Y., Johnson, J., as secttling

the rule of that circuit that the impossibility of pro-

ducing evidence of damages or profits docs not absolve

plaintiff from the necessity of proving the same. If he

does not prove them, he gets only nominal damages.
2
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Is cited in Greenleaf v. Yale Lock Munuf. Co.,
4 Ban. & A. 585, 1879, South. Dist. N. Y., Blatchford, ..
to the question what evidence is necessary to show that
a fixed and established license has been approved by the
plaintiff which can properly be taken as a measure for
the damages sustained by him.

Blake v. Robertson, 94 U. S. 728, 1876, Supr. Court.
Swayne, J.
‘““ The damages must be proved; they are not to be
presumed.” Quoted in Calkins v. Bertrand, 8 I'. R.
759, 1881, North. Dist. 1ll., Blodgett, J.

Blanchard v. Sprague, 1 Cliff. C. C. 288, 1859, Dist. Mass.,
Clifford, J.

Is quoted from in Hartell v. Tilghman, 99 U. S. 554,
1878, Supr. Court, Miller, J., to the point that if a pa-
tent case does not arise under any act of Congress, nor
depend in any way upon any law of Congress, in rela-
tion to patents, but arises entirely out of an agrecment
for a license, the rights of the parties depend upon the
ordinary rules of law, and & court of the United States
has no jurisdiction unless on account of the citizenship

of the parties.

Blanchard ». Sprague, 3 Sumner, 279, 1838, Dist. Mass.,
Story, J.

This case is said, in Dederick v. Cassell, 9 F. R. 312,
1881, East. Dist. Penn., Butler, J., to have decided that
the words ¢ above described method,” in the claim of a
patent, require the claim to be read as one for the pa-
tentee’s methods of operating his machine, as described

in the specification.

Blanchard v. Sprague, 2 Story, 170, 1839, Dist. Mass..
Story, J.

Mr. Justice Story is said in this case to have said that

he never doubted the statutory authority of Congress to
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egrant a patent to an inventor whose invention had at the
time of the passage of the act gone into public usc.
Quoted in Flire Extinguisher Case, 21 F. R. 43, 1884,
Dist. Md., Morris, .

Blandy v. Griffith, 3 Fisher, 609, 18692, South. Dist. Ohio,
Swayne, J.
Is said in Goodyear Dental Vulcanite Co. v. Willis,
1 Ban. & A. 583, 1874, East. Dist. Mich., Kkmmons, J.,
to support the proposition that when successive ap-
plications are made in the procurement of a patent,
and there is no proof of actual abandonment, the sub-
sequent applications will be deemed a continuation of
the first.

Bliss v. Brooklyn, 8 Blatchf. C. C. 533, 1871, East. Dist.
N. Y., Benedict, J.

Cited in Mcy v. Logan County, 30 F. R. 260, 1887,
North. Dist. Ohio, Jackson, J., as holding a city liable
to a patentee for use of his invention in spite of a stat-
ute which attempted to exempt the corporation from
liability.

Bloomer ». McQuewan, 14 How. 539, 1852, Supr. Court,
Tancey, C. J.

Is cited in Day v. Union India Rubber Co., 3 Blatchf.
C. C. 491, 1856, South. Dist. N. Y., Hall, J., as contain-
ing expressions of opinion to the cffect that the right of
an assignee or grantec of a patent to use the patented
thing during an extended term is limited to the use of
machines which such assignee or grantee has in opera-
tion when the extended term commences.

Is approved and aflirmed in Bloomer v. Millenger,
1 Wall, 351, 1863, Supr. Court, Clifford, J., and it is
said that the diversity of opinion among the judges in
Bloomer v. McQuewan is of no weight, since the rule
has been affirmed in Chaffee v. Boston Belting Co.,
22 How. 223.
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Is explained in Aiken v. Manchester Print Works,
2 Cliff. 437, 1865, Dist. N. 1I., Clifford, J., as de-
ciding that when a patentee sells a patented implement
or machine for the purpose of using it in the ordinary
pursuits of life, that machine passes outside the mo-
nopoly, and may be used till it is worn out, even under
an extension of the patent.

It is said in Adams v. Burke, 17 Wall. 460, 1873, Supr.
Court., Miller, J., in the dissenting opinion of Mr. Justice
Bradley, that the remark of Taney, C. J., in Bloomer
v. McQuewan, that when a machine passes into the hands
of a purchaser it is no longer within the limits of the mo-
nopoly, applies only to time, — that 1s, to the right to use
a machine after the original patent has expired, and a
renewal granted, — but does not apply to locality.

The opinion of Mr. Chicef-Justice Taney in this case
is quoted from in Fire Lxtinguheisr Manuf. Co.
v. Graham, 16 . R. 551, 1883, West. Dist. Va.,
Hughes, J., that the purchaser of a patented machine
has the right to use the machine during the extension of
a patent ; the distinction between assignee of a share in
the patent and the purchaser of the patented machine
which was made in the case of Wilson v. Rousseau,
4 How. 646 (q. v.), is also approved. DBloomer v. Mec-
Quewan is also said to have legislated judicially to the
extent of giving to § 18 of the law of 1836 a meaning
beyond its terms, against the remonstrances of McLean
and Nelson, JJ.

Bloomer v. Millenger, 1 Wall. 340, 1863, Supr. Court,
Clifford, J.
‘The opinion of Mr. Justice Clifford is quoted in Black
v. Hubbard, 3 Ban. & A. 39, 1877, North. Dist. N. Y.,
Wheeler, J., to the point that when a patentee has made
and sold a machine, it is out of the patent, and the
buyer may use the machine till it is worn out.
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Bowker v. Dows, 13 O. G. 510, 1878, Dist. Mass.,
Lowell, J. See Wullace v. Llolmes.

Boyd v. McAlpin, 3 McLean, 427, 1844, Dist. Olio,
McLean, J.

Is said in Perry v. Corning, 7 Blatchf. C. C. 201.
1870, North. Dist. N. Y., Woodrufl; J., to have ex-
pressed the opinion thatif an assignment is not recorded
within three months, an assignment afterwards made
would prevail, although received with notice of such
prior assignment. In Perry v. Corning this dictum of
Boyd v. McAlpin is said not to be material to the
decision of Loyd v. McAlpin, and is not in harmony
with the other cases.

Bridges v. Sheldon, Dist. Vt., October Term, 1879.

Is said in Urner v. Kuayton, 17 F. R. 540, 1883,
South. Dist. N. Y., Wheeler, J., lo decide that the de-
fendants must pay the master’s fees for accounting in
the first instance, irrespective of the question who will
finally have to pay them.

Brooks v. Bicknell, 3 McLecan, 250, 1843, Dist. Ohio,
McLean, J.

Is said in FEmerson v. Hogg, 2 Blatehf. C. C. 10,
1845, South. Dist. N. Y., Betts, J., to decide that
under the statute, drawings of a patent may be filed
with the specification, although not referred to in the

specification.

Brooks v. Byam, 2 Story, 525, 1843, Dist. Mass., Story, J.

The opinion of the court in this case is said in LPerry

v. Corning, 7 Blatchf. C. C. 201, 1870, North. Dist.

N. Y., Woodruff, J., to hold that althongh an unrecorded

assignment is not void, yet no suit can be maintained

against a third person by virtue of it, unless recorded
before or pending suit.
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Is said in Adams v. Ioward, 22 F. R. 658, 1884,
South. Dist. N. Y., Wallace, J., to have decided in effect
that the divisibility of a license depends upon its terms,
and that no rule can be laid down which can govern all
cases.

Brooks v, Fiske, 15 How. 215, 1853, Supr. Court.,
Catron, J.

Is quoted from, in Gotifried v. Phillip Dest Drew-
tng Co., 5 Ban. & A. 35,1879, East. Dist. Wis., Dyer, J.,
to the effect that the claim of a patent is to be inter-
preted by its own language, together with the specifica-
tions and drawings.

Brooks v. 8tolley, 3 McLean, 526, 1845, Dist. Ohio,
McLean, J.

Is distinguished in Hartshorn v. Day, 13 How. 222,
1856, Supr. Court, Nelson, J.

Is explained in Goodyear v. Union India Rubber
Co., 4 Blatchf. C. C. 68, 1857, South. Dist. N. Y.,
Ingersoll, J., as deciding in favor of the jurisdiction
of the federal court in equity, in a patent suit where a
license had been given under the patent, but forfeited
for non-compliance with its conditions.

Is said in Hartell v. Tilghman, 99 U. S. 555, 1878,
Supr. Court, Miller, J., to be in some respects opposed
to the authorities, which hold that when a case does not
arise under any act of Congress, or depend in any way
upon any law of Congress relating to patents, but in-
volves a license, a court of the United States has no
jurisdiction of that case. Miller, J., in Hartell v.
Tilghman, says that in this respect the case of Brooks
v. Stolley stands alone, and is not supported by the
better reason.

In the dissenting opinion of Mr. Justice Bradley
(Waite, C. J., and Swayne, J., concurring), in Hartell
v. Tilghman, 99 U. S. 539, 1878, Supr. Court, it is said
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that the views expressed in Brooks v. Stolley, supporting
the jurisdiction of u« federal court in a case which in-
volves the forfeiture of a license for non-payment of roy-
alty, are perfectly sound and just, the bill being brought
in the right gained by the assignment of a patent, and
alleging that the defendants are infringing that right, and
that the license is no defence.

It is said in National Manuf. Co.v. Meyers, 7 F. R.
358, 1881, South. Dist. Ohio, Swing, J., that the former
case may scem to be an authority to the effect that the
defence of the invalidity of plaintiff’s patent, and a
license undcr that patent, are inconsistent defences ; but
Brooks v. Stolley was not followed in the latter case,
the court deciding upon principle and the weight of
authority that the defences were not inconsistent.

Is said in Zeas v. Albright, 13 F. R. 411, 1882, Dist.
N. J., Nixon, J., to be a case where a federal court
took jurisdiction of a suit involving a contract of license,
the ownership of the patent in that case being retained
by the licensor, and the right of the licensee to use the
patent being specially conditioned on his performing cer-
tain acts or paying certain royalties. It is also said in
the latter case that the court in Hartell v. Tilghman,
99 U. 8. 555 (q.v.), intimated that McLean, J., went
too far, in Brooks v. Stolley, in maintaining the jurisdic-
tion of the federal court.

Brown v. Piper, 91 U. S. 37, 1875, Supr. Court,
Swayne, J.
Controlled the decision of Terhune v. Phillips, 99
U. S. 593, 1878, Supr. Court, Swayne, J., the court
taking judicial notice that the thing patented — that is,
a means for connecting the horizontal and vertical mem-
bers of a show-case frame, consisting of a metallic corner
piece with sockets —was known and in general use long
before the issuing of the patent.
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Is cited in Western Electric Manuf. Co. v. Odell, 18
F. R. 323, 1883, North. Dist. 1ll., Blodgett, J., upon the
subject of judicial notice.

Is said in Cottier v. Stimson, 20 ¥. R. 909, 1884,
Dist. Or., Deady, J., to hold that a patented appara-
tus for preserviny fish and other articles in a close cham-
ber by a freezing mixture, covered nothing but a double
use for the well-known ice-cream freczer.

Buchanan ». Howland, 2 Fisher, 341, 359, 1863, North.
Dist. N. Y., Hall, J.

Is affirmed as to the validity of Mellier patent in
American Wood Paper Co. v. Glen Falls Puper Co.,
8 Blatchf. C. C. 515, 1870, North. Dist. N. Y., Wood-
ruff, J.

Construes the wood paper patent, and holds that the
principle of the discovery was that the known effects of
a solution of pure caustic soda, which had previously
been used for boiling straw and other fibrous materials
of a similar character and texture in open vessels In
which the heat could be raised only to 212° Fahrenheit,
might by the use of a much higher degree of heat, not
less than 310°, be advantageously and greatly increased,
while at the same time the reduction of the materials to
paper pulp would be more economical, inasmuch as it
dispensed with the large quantities of alkali which had
previously been employed. This was held to be the
true construction in the Wood Paper Patent Cuse, 23
Wali. 604, 1874, Supr. Court, Strong, J.

Buerk v. Imhaeuser, 10 O. G. 907; s. c. 14 Blatchf. C. C.
19, 1876, East. Dist. N. Y., Johnson, J.
Is said in Ready Roofing Co. v. Taylor, 3 Ban. &
A. 371, 1878, South. Dist. N. Y., Wheeler, J., to men-
tion the reasons for departing from the usual course of
the administration of justice by opening a causc for
new evidence.
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Is cited in DelFlorcz v. Raynolds, 4 Ban. & A. 341,
1879, Sounth. Dist. N. Y., Blatchford, J., to the cftect that
a deeree can be reopened for new trial only for the gravest
reasons, and the plainest proof of the sullicicney of the
newly offered evidence to lead the court to a different
result.

Is cited in “Adwir v. Thayer, 7 . R. 920, 1831, South.
Dist. N. Y., Wheeler, J.,as laying down the rule followed
in the latter casc.

The remarks of Johnson, J., in this case, upon the
quantity of sales of an infringing article, as determined
both by price and construction, are quoted in £lall v.
Stern, 20 I, R, 790, 1884, South. Dist. N. Y., Wallace, J.

Buerk ». Valentine, 9 Blatchf. C. C. 479, 1872, North. Dist.
N. Y., Woodruff, J.
Is re-examined and followed in Buerk v. Imhacuser,

1 Ban. & A. 338, 1874, South. Dist. N. Y., Woodruff, J.

Burdell v. Denig, 92 U. S. 716, 1875, Supr. Court,
Miller, J.

In Sayles v. Richimond, I'. & P. R. Ii. Co.,4 Ban. &
A. 244, 1879, East. Dist. Va., Ilughes, J., says that
the remark of Miller, J., in Burdell v. Denig, that dam-
ages might be recovered at law, but that profits are the
measure of damages in equity, on the theory that the
Infringer might be treated as a trustee, was incidental,
the casc being an action at law, and the jurisdiction
not being in contest, and the court not intimating that
equity could take jurisdiction of a bill for profits aris-
ing from the use of a patent, solely on the ground of
constructive trusteeship.

Cited in G'reenleaf v. Yule Lock Co., 4 Ban. & A. 584,
1879, South. Dist. N. Y., Blatchford, J. as settling the
measure of damages to which the complainant in the
latter case was entitled ; namely, the license fee which
he had fixed in granting licenses.
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The opinion of Mr. Justice Miller is quoted in Koot v.
Railway Co.,105U. 8§, 199, 1881, Supr. Court, Matthews,
J., to the effect that profits are not the true criterion of
damages in an action at law for the infringement of a
patent, but that rule is applied in equity. In an action
at law the sales of licenses of machines, or the royaity
established, is the primary and true criterion of dam-
ages. DBurdell v. Denig was urged upon the court, in
Lvoot v. Ruilvay Co., as a case deciding that an in-
fringer was a trustee of the profits for the owner of the
patent, and that a court of equity will always compel
him to account, even after the expiration of the patent;
but this view was rejected by the court. Sce LPacket
Co. v. Sickles.

The principle of this case is adopted in HAeller v.
Stoltzenbach, 28 F. R. 82, 1886, West. Dist., Penn.,
Acheson, J., by decreeing compensation to the plaintiff
for an infringeinent on the basis of his established
license fee.

Burden v. Corning, 2 Fisher, 477, 498, 1864, North. Dist.
N. Y., Hall, J.

Is said in Worden v. Searls, 21 F. R. 408, 1884,
Dist. N. J., Nixon, J., to hold that the defence of un-
reasonable neglect or delay in filing a disclaimer must
be set up in the answer before it can be considered by
the court.

Burns 2. Meyer, 100 U. S. 671, 1879, Supr. Court., Brad-
ley, J.

The opinion of Mr. Justice Bradley as to the impor-
tance of the ¢ claim” in an application for a patent, is
quoted from in Railroad Co. v. Mellon, 104 U. S. 118.
1881, Supr. Court, Woods, J., which case decides that
in view of the statute, the practice of the patent office,
and the decisions of the Supreme Court, the scope of
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letters-patent is limited by the claim, although it may
be illustrated but not enlarged by the specification,

Is affirmed in Duff'v. Sterling Pump Co., 107 U. S.
139, 1882, Supr. Court, Blatchford, J.

Burr v. Cowperthwait, 4 Blatchf. C. C. 163, 1858, Dist.
Conn., Ingersoll, J.
Is distinguished in Arkell v. Hurd Paper Bag Co.,
7 Blatehf. C. C. 477, 1870, North. Dist. N. Y., Wood-
ruff, J., from the latter case, the patent being for an
improved product and not for a principle.

Burr v. Duryee, 1 Wall. 531, 1863, Supr. Court, Grier, J.

Is cited in Case v. Brown, 2 Wall. 328, 1864, Supr.
Court, Grier, J., to the effect that a reissue cannot be
converted into a method of expanding patents for ma-
chines into patents for a mode of operation, a function,
a principle, an effect, or result, so that by an equivocal
use of the term ¢¢ equivalent,” a patentee of an improved
machine may suppress further improvements.

The effect of this decision upon the patents there in-
volved is considered in Wells v. Jucques, 1 Ban. & A.
bo, 1874, Dist. N. J., Nixon, J.

Decided that a mode of operation, irrespective of the
mechanism by which it was effected, would not be pa-
tentable. So interpreted in Union Paper Collar Co. v.
White, 2 Ban. & A. 64, 1875, East. Dist. Penn., Mc-
Kennan, J.

Referred to in Powder Co. v. Powder Works, 98 U. S.
139, 1878, Supr. Court, Bradley, J., as deciding that a
reissue, to be valid, must be for the same invention as
the original patent.

The effect of the decision in this case as to the ques-
tion of the validity of reissues is briefly stated in Welson
v. Coon, 6 F. R. 618, 1880, South. Dist. N. Y., Blatch-
ford, J.
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The opinion of Mr. Justice Grier, ¢ The surrender
of valid patents and the granting of reissued patents
therecon, with expanded or equivoeal c¢laims, when the
original was clearly neither ¢ inoperative’ nor ¢ invalid,’
and where the specification is neither ¢ defective nor in-
sufficient,” is a great abuse of the privilege granted by
the statute, and productive of great injury to the public.
This privilege was not given to the patentee or his as-
signee in order that the patent may be rendered more
elastic or expansive, and therefore more available for
the suppression of all other inventions.” In James v.
Campbell, 104 U. S. 370, 1881, Supr. Court, Bradley, J.,
says 1t is diflicult to express the law on this subject
more aptly or forcibly than in the above words.

The state of the art relating to the Wells invention
for the manufacture of hat bodies, and different portions
of the Gill machine, arc said in Drett v. Quintard, 10
F. R. 742, 1882, Dist. Conn., Shipman, J. to be de-
scribed in the former case.

Burr v. Gregory, 2 IPaine, C. C. 426, 1828, Thompson, J.

In Hartell v. Zilghman, 99 U. S. 551, 1878, Supr.
Court, Miller, J., this case is said to be onc of the
earlicst cases on the point whether a court of the United
States has jurisdiction 1n equity of a case arising under
a contract concerning a patent, when the citizenship of
the partics does not give jurisdiction, and to decide
that they have not. Lurr v. Gregory is approved, in
Llurtell v. Tilghman, as showing the correct rule, al-
though decided before i1n the act of 1836.

Butterworth v. Hoe, 112 U. S. 50, 61, 1884, Supr. Court.
Matthews, J.
Is said in Gandy v. Marble, 122 U. S. 439, 1886,
Supr. Court, Blatchford, J., to decide that a bill in
equity to compel the commissioner of patents to 1ssue
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a patent, is not an appeal from the patent office, but
is a distinet suit in equity.

Byam v. Brooks, 1 Story, 200, 1810, Dist. Mass., Story, J.
Referred to in Attridge v. Claremont LBanlk, 3 Story,
610, 1845, Dist. N. 1L, Story, J.

Byam v. Farr, 1 Curtis, C. C. 261, 1832, Dist. Mass.,
Curtis, J.
¢« Upon the soundest principles a patentee must be
held to be estopped from asserting a claim which is
expressly waived in the record.” Quoted in ANovelty
Puper-Box Co. v. Stapler, 5 . R, 924, 1881, Dist.
N. dJ., Nixon, J.

.

California Artificial Stone Paving Co. v. Freeborn, 17 F. R.
730, 1883, Dist. Cal., Sawyer, J.; s. c. 8 Sawy. 443.
Quoted from Aull v. Mueller, 21 F. R. 512, 1884,
South. Dist. Ohio, Sage, J.
Is explained in California Paving Co. v. Schalicke,
119 U. S. 405, 1886, Supr. Court, Blatchford, J.

California Artificial Stone Paving Co. v. Molitor, 7 Sawy.
190, 1881, Dist. C'al., Sawyer, J.
Is explained in Culifornia Paving Co. v. Sclhalicke,
119 U. 8. 405, 1886, Supr. Court, Blatchford, J.

California Artificial Stone Paving Co. v. Perine, 8 I'. R.
821, 1881, Dist. Cal, Sawyer, J.

Is quoted from in Kuhl v. Mucller, 21 F. R. 511,
1884, South. Dist. Ohio, Sage, J.

Campbell v. James, 104 U. S. 356, 1882, Supr. Court,
Bradley, J.

Is cited in Secarls v. Bouton, 12 F. R. 874, 1882,
South. Dist. N. Y., Wheeler, J.
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The statements in this case to the effect that what has
been desceribed in a former patent to an inventor cannot
afterwards be patented by him, is limited in Fermont

arm Machine Co. v, Murlle, 19 F. R. 307, 1884.
Dist. Vit., Whecler. J., to inventions described and pa-
tented In a former patent, and not inventions described
only.

The principle of this case regarding reissues was ap-
plied in Yule Lock Manuf. Co. v. James, 20 F. R.
905, 1884, South. Dist. N. Y., Shipman, J.

Is said in Wooster v. Handy, 21 F. R. 53, 1884.
South. Dist. N. Y., Blatchford, J., to establish a new
doctrine in regard to reissues.

The principles of this case are applied in Americas.
Giant Powder Co. v. Hulings, 21 F. R. 522, 1884,
West. Dist. Penn., Acheson, J.

Is said in Scrivner v. Oaklund Gas Co., 22 F. R.
99, 1884, Dist. Cal., Sawyer, J., to hold that a process
is *‘a very different thing from mechanism by which it
is carried out, and it is a distinct patentable invention.”

‘“ An inventor cannot take a retssue for anything but
the same invention described and claimed in the origi-
nal patent; but a reissued patent is not void 1f the
claims of the original patent are extended to cover
the original invention.” Quoted in Odell v. Stowut, 22
F. R. 163, 1884, South. Dist. Ohio, Sage, J. See also
Miller v. Drass Co.

Carew v. Boston Blastic F. Co, 3 CIliff. 356, 370, 1871,
Dist. Mass., Clifford, J.

Cited in Buerk v. Imhaueser, 2 Ban. & A. 453, 1876.
South. Dist. N. Y., Johnson, J., to the effect that under
the statute of 1870, in equity, the complainant may
recover his damages as well as profits, but that unless
damages are in excess of the profits, the complainant
recovers only profits.
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Cariton ?. Bokee, 17 Wall. 471, 1872, Supr. Court.
Bradley, J.

Opinion of Mr. Justice Dradley: ¢ We think it
proper to rciterate our disapprobation of these ingenious
attempts to expand a simple invention of a distinet
device into an all-embracing claim calculated by its
wide gencralization and ambiguous language to dis-
courage further invention in the same department of
industry, and to cover antecedent inventions.”  Quoted
with approbation in Union Paper Collur Co. v. White.
2 Ban., & A, 62, 1875, East. Dist. Penn.,, Mc¢Kennan, .J.

Carter v. Baker, 4 Fisher, 404, 1871, Dist. Cal., Sawyer, J.
¢ It is suflicient, to constitute known mechanical sub-
stitutes, that when a skilful mechanie sees one device
doing a particular thing, he knows that other devices
whose uses he is acquainted with will do the same
thing.,” Quoted in Wilt v. Grier, 5 F. R. 4153, 1880,
Dist. Del., Bradford, J.

Carver ». Braintree Manuf. Co, 2 Story, 432, 1843, Dist.
Mass.. Story, J.

Is cited in Gowld v. Bullard, 3 Ban. & A. 327, 1878,
Dist. N. J., Nixon, J., as deciding that an inventor
18 always at liberty to omit, in a reissue, a part of his
original invention if he deems it expedient, and retain
only that part which he deems fit to retain.

Case v. Redfield, 4 McLean, 520, 1849, Dist. Ind., Hun-
tingdon, J.
Is said in Hodge v. Iludson River R. R. Co., 6
Blatehf. C. C. 89, 1868, South Dist. N. Y., Blatchford, J.,
to decide what language will convey to an assignee an

extension of a patent.
Is limited in Jluyes v. Dayton, 8 F. R. 705, 1880,

South. Dist. N. Y., Blatchford, J., to a case of an
original patent, and of another patent granted in terms
as an improvement on the original patent. Cuase v.
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LRedfield is said in the latter case to be a case difficult
to understand, and opposed to the other cases on the
subject.

Cawood Patent Case, 94 U. S. 710, 1876, Supr. Court.
Strong, J.

In ascertaining the profits of an infringer, it is not
material whether the infringer has made profits from
the business, but how much cheaper he has been able
to conduct the business by using the patented invention.
Upon this point the Supreme Court, in the above case,
is cited in Anox v. Gt. West. Quicksilover Mining Co.
4 Ban. & A. 27, 1878, Dist. Cal., Sawyer, J., as saying
1n substance that 1t is not the profits of the business as
a business which are to be considered. but thic advan-
tage derived to the infringer in the diminished cost,
&ce., of carrying on the business by the use of this
invention.

¢ In settling an account between a patentee and an
infringer of a patent, the question is not what profits
the latter bas made in his business, or from his manner
of conducting it, but what advantage he has derived from
his use of the patented invention.” Quoted and affirmed
in Calkins v. Dertrand, 8 F. R. 758, 1881, North. Dist.
I1ll., Blodgett, J.

Chabot 7. American Buttonhole Co., 6 Fisher, 71, 1872,
East. Dist. P’enn., McKennan, J.

Cited in Llerman v. Ilerman, 29 F. R. 94, 1886,
South. Dist. N. Y., Brown, J., as holding that, under
the circumstances of the case, a license or grant to use
an invention was to be necessarily inferred from the
contract, and from the relation and acts of the party.

Chambers v. 8mith, o Fisher, 12, 1870, East. Dist. Penn.,

McKennan, J.
Is interpreted in Wilder v. Kent, 15 F. R. 219, 1883,

West. Dist. Penn., Acheson, J., as deciding that the
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purchaser at a marshal’s sale of a patented machine
was an infringer in operating it outside of the district
to which its use was limited by license granted to the
exccution defendant.

Chatillon, Lx Purte, 2 O. G. 115, 1872, Legeett, Commis-
sioner.
Cited in Mlligan & H. Glue Co. v. Upton,1 Ban.
& A. 510, 1874, Dist. Mass., Clifford, J.,as a case where
the commissioner of patents rejected an application for
a patent, when the alleged invention was only substi-
tuting one known device for another.

Child ». Adams, 1 Fisher, 189, 1854, East. Dist. Penn.,
Grier, J.

Is explained in ZLlancock Inspirator Co. v. Jenks,
21 F. R. 914, 1884, East. Dist. Mich., Brown, J., in that
the bill was dismissed because on its own recitals it
showed that the commissioner of patents had not
jurisdiction to issue the patent upon which suit was
brought, the application for a reissue stating that the
original patent was granted to the purchaser on his
statement that he was a citizen of the United States,
when in fact he was a citizen of France, but believed he
was a citizen of the United States, owing to his igno-
rance of the law.

Clark v. 8cott, 2 O. G. 4, 1872, South. Dist. N. Y.
Blatchford, J.
Is distingunished in Florence Manuf. Co. v. Bos-
ton Diatite Co., 1 Ban. & A. 398, 1874, Dist. Mass.,
Shepley, J.

Clark v. Wooster, 119 U. S. 822, 1886, Supr. Court,
Bradley, J.

Cited in Reay v. Berlin, &c. Envelope Co., 30 F. R.

449, 1887, South. Dist. N. Y., Wheeler, J., as uphold-

Ing the jurisdiction in the latter case.
3
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Is quoted from at length in Iittle v. De Graaf, 30
F. R. 689, 1887, South. Dist. N. Y., Coxe, J., to the
cffect that if the patentis in force when the bill in equity
is brought, the fact that 1t expires soon after does not
deprive the court of jurisdiction in this case.

Clark Patent Steam, &c., Co. v. Copeland, 2 Fisher, 221,
1862, South. Dist. N. Y., Shipman, J.
Is cited in Gottfried v. Phillip DBest Brewing Co.,
5 Ban., & A. 22, 1879, Kast. Dist. Wis., Dver, J., as
deciding that in order to find an invention anticipated
in a prior printed publication, the description in the
publication must embody substantially the same organ-
1zed mechanism, operating substantially in the same
manner as that described 1n the patent claimed to have
been anticipated, and that old instruments placed in a
new and different organization, producing in such new or-
ganization different results, or the same results by a new
and different mode of operation, do not prevent such
newly-organized mechanism from being patentable.

Clement ». Cdorless Excav. Apparatus Co., 109 U. S. 641,
1883, Supr. Court, Blatchford, J.

Affirmed in Zwrrer & Seymour Co. v. Dover Stamp-

ing Co., 111 U. S. 327, 1883, Supr. Court, Matthews, JJ.

Clough ». Barker, 106 U. S. 166, 1882, Supr. Court.
Blatchford, J.

Is said in American Bell Tel. Co. v. Dolbear, 17

F. R. 609, 1883, Dist. Mass., Lowell, J., to be an ex-

ceptional case, and that its doctrine must be applied

with much reserve; this doctrine is, that if a certain

machine or organization is capable of a certain use, only

under unasual and abnormal conditions, so that a person

of skill and knowledge of the art to which it relates, or

& person using the machine, would only by accident dis-



PATENT CASES CRITICISED. 35

cover that it was capable of such mode of operation, it
shall not be considered an anticipation of a machine
or organization which 1s founded upon such mode of
operation.

Is cited in Morley Sewing Machine Co.v. Leaxcaster,
23 F. R. 346, 1889, Dist. Mass., Colt, .J., upon the ques-
tion of infringement in regard to a foundation patent.

Clum v. Brewer, 2 Curtis, C. C. 506, 508, 1855, Dist.
Mass., Curtis, J.

Is said in Zodge v. Hudson River LR. L. Co.,
6 Blatchf. C, C. 89, 1568, South. Dist. N. Y., Blatch-
ford, J., to decide what language will convey to an
assignee an extension of a patent.

Approved in Lunliune v, Lideanapolis, e. 1. Co.,
2 Ban. & AL 3529, 1876, North. Dist. 1., Drammond, J.,
as giving the truc rule, that when one of the joint
patentees uses or sells the thing patented, or any por-
tion of it, the others cannot sue him for an infringe-
ment. ‘This 1s because one tenant in common of let-
ters-patent has the same rights as the others, to make,
use, and sell the thing patented, and a licensce under
one tenant in common cannot be enjoined on a bill by
another tenant 1 common.

The decision in this case was that the inchoate right
of an inventor to obtain an extension of the term of
the patent was a proper subject for purchase and sale.
This case is examined in Hendrie v. Sayles, 98 U. S,
0d2, 1878, Supr. Court, Clifford, J., and said to be a case
of great importance, as establishing the rule that an
extended term might pass by assignment, as well as
the original term.

The language of Curtis, J., in this case, to the effect
that when a convevance of a patent contains something
showing an intention to convey not merely the letters-
patent, but the extension thereof, such extension passes
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by that conveyance, is cited in Joknson v. Wilcox
Gibbs Sewing Machine Co.,27 F. R. 690, 1886, South.
Dist. N. Y., Wallace, J.

Cochrane v. Badische Anilin & S8oda Fabrik, 111 UU. S.
294, 1883, Supr. Court, Blatchford, J.

‘“ Iivery patent for a product or composition of matter
must identify it, so that it can be recognized aside from
the description of the process for muking it, or else
nothing can be held to infringe the patent which is not
made by that process.” Quoted in Holliday v. Pick-

hardt, 29 F. R. 860, 1887, South. Dist. N.Y., Wallace, J.

Cochrane v. Deener, 94 U. S. 780, 1876, Supr. Court,

Bradley, J.
‘¢ A process is a mode of treatment of certain mate-

rials to produce a given result. It is an act or a serics
of acts performed upon the subjcct-matter to be trans-
formed and reduced to a different state or thing.”
Quoted in MacKay v. Jackmun, 12 F. R. 618, 1882,
South. Dist. N. Y., Wheeler, J.

Is said in New Process Fermentation Co. v. Maus,
122 U. S. 427, 1886, Supr. Court, Blatchford, J., to
establish the rule that a method or art may be patented
as a process, irrespective of the apparatus or instru-
mentality for carrying it out.

Coffin v. Ogden, 18 Wall. 120, 1873, Supr. Court, Swayne, J.
In Judson v. Bradford, 3 Ban. & A. 548, 1878,
Dist. Mass., Clifford, J., it is said, that since the deci-
sion in Coffin v. Ogden evidence will support the de-
fence of prior knowledge and use, which shows that the
invention was complete and capable of working if it had
been put in use, and was known to any considerable
number of persons.
‘¢ The invention or discovery relied upon as a defence
must have been complete, and capable of producing the
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result soucht, and this must be shown by the defendant.
The burden of proof rests upon him, and every reason-
able doubt should be resolved against him.” Quoted in
Washburn, &c. Co. v. uish, 4 F. R. 904, 1880, North.
Dist. Ill., Drummond, J.

The opinion in this case, to the effect that, ou the de-
fence of prior invention. the burden of proof is upon
the defendant to prove that the invention or discovery,
relied upon as a defence, was a complete and practical
working machine, and In examining the proof of this
the court should resolve every reasonable doubt against
the defendant, is quoted in Lwutnam v. Hollerder, 6
F. R. 893, 1851, South. Dist. N. Y., Blatchford, J.

Relied upon in Zlall v. Mc.Veale, 107 U. 8. 97, 1882,
Supr. Court, Blatchford, J., that if the article has been
used and sold for two years, no patent can be taken
on it.

Opinion of Mr. Justice Swayne: ¢¢ The invention or
discovery relied upon as a defence must have been com-
plete, and capable of producing the result sought to be
accomplished, and this must be shown by the defendant.
The burden of proof rests upon him, and every reason-
able doubt should be resolved against him.” Quoted
in Allis v. Buckstag, 13 F. R, 891, 1882, East. Dist.
Wis., Dyer, J.

Is quoted from in Zhayer v. Hart, 20 F. R. 694, 1884,
South. Dist. N. Y., Coxe, J., to the effect that the
burden of proof of a prior invention rests upon the
defendant.

The same quotation is made in American Bell Tele-
phone Co. v. People’s Telegraph Co., 22 F. R. 813,
1884, South. Dist. N. Y., Wallace, J.

Is said in Wetherell v. Heith, 27 F. R.366, 1886, North.
Dist., Ill., Blodgett, J., to establish the rule that the
fact of prior use as a defence in a suit for infringement
must be established beyond reasonable doubt.
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Cohn v. U. 8. Corset Co., 93 U. S. 366, 1876, Supr. Court,
Strong, J.

Is cited in United Nickel Co. v. Pendleton, 15 F. R.
747, 1883, South. Dist, N. Y., Blatchford, J., to the
effect that a patent for a product, not describing the pro-
cess of making it, may be defeated by a prior printed
and published description of the product.

This rule is qualified by the subscequent statement
that unless the prior description is so full and intelli-
gible that persons skilled in the art can understand it
and make the product, the subsequent patent is not
defeated. Quoted to this eflect in Lumes v. Androws,
122 U. S. 66, 1886, Supr. Court, Matthews, J.

Collar Co. v. Van Deusen, 23 Wall. 530, 1874, Supr. Court,
Clifford, J.

The opinion of Clifford, J., is quoted in Mc Closkey v.
DulBois, 9 F.R. 39, 1881, South. Dist. N. Y., Whecler,
J., to the effect that new articles of commerce are not
patentable as new manufactures unless their production
involves the exercise of invention or discovery.

Is also quoted in MacKay v. Jackman, 12 F. R.
619, 1882, South. Dist. N. Y., Wheeler, J.

Collins ». Peebles, 2 Fisher, 541, 1865, South. Dist. Ohio,
Swayne, J.

Is said in Rich v. Ricketts, 7 Blatehf. C. C. 231, 1870,
North. Dist. N. Y., Hall, J., to follow the decision in
Parker v. Hallock, 2 Fisher, 543 (q. v.), that a State
statute of limitations does not apply to a suit in a federal
court on a patent.

Is interpreted in Anthony v. Carroll, 2 Ban. & A.
197, 1875, Dist. Mass., Shepley, J., to decide that
State statutes could not limit the time within which ac-
tions for the infringement of patents could be brought
in the federal courts, and as Congress had not legis-
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lated on the subject, there was no limit to the time for
bringing actions.

Is cited in May v. Logan County,30 F. R. 257, 1887,
North. Dist. Ohio, Jackson, J., together with Parker v.
Huallock, 2 Fisher, 543 Read v. Miller, 2 Biss. 12 ;
Wetherellv. N. J. Zinc Co., 1 Ban. & A. 105 ; Anthony v.
Carroll, 2 Ban. & A. 199 ; Sayles v. Lakeshore & M. S.
R.R.Co.,9 F.R.515; Suylesv. Dubuque & S. C. R. R.
Co., 9 F. R. 516 ; Hayward v. St. Louis,1 F. R. 427 ;
Wood v. Cleveland Lolling Mills, 4 Fisher, 550 ; Muy
v. Fon du Lac County, 27 F.R. 691, as being cases de-
ciding that a State statute of limitations cannot be in-
terposed as a defence in an action for an infringement
of a patent in a suit in the federal court.

Collins Co. v. Coes, 21 I. R. 38, 1884, Dist. Mass., Gray, J.

Cited in Goodyear v. Hartford Spring Axle Co., 23

F. R. 37, 1885, Dist. Conn., Shipman, J. See Pensn.
R. R. Co. v. Locomotive Engine Sqfety Truck Co.

Conover 2. Roach, 4 Fisher, 12, 1857, South. Dist. N. Y.,
Hall, J.

This case is said, in Rowell v. Lindsay, 6 F. R. 296,
1881, East. Dist. Wis., Dyer, J., to settle the principle
of law that the patentee has a right to invoke the doc-
trine of eguivalents, on a question of infringement, in
the case of a combination patent.

Consolidated Fruit Jar Co.v. Wright, 34 U. S. 92, 1876,
Supr. Court, Swayne, J.

The decision of this case upon the doctrine of aban-
donment, is said in Sprague v. Adriance, 3 Ban. & A.
125, 1877, South. Dist. N. Y., Wheeler, J., to be, that
he who is silent when he should speak, must be silent
when he would speak, if he cannot do so without vio-

lation of law and injustice to others.
Is quoted from in the Driven Well Cases, 16 F. R.
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389, 1883, South. Dist. Iowa, Shiras, J., as to abandon-
ment of an invention by the inventor.

Mr. Justice Swayne is cited as saying that a single
instance of sale or of use by the patentee before appli-
cation for a patent may, under the circumstances, be
fatal to the patent, in Llenry v. Lroviderice 100l Co., 3
Ban. & A. 514, 1878, Dist. R. 1., Clifforq, J.

Is cited in Consoliduted Fruit Jar Co, v. Bellaire
Stamping Co., 27 F. R. 382, 1886, South. Dist. Ohio,
Sage, J., upon the question what facts amount to aban-
donment of an invention after rejected application and
before reissued application.

Consolidated Fruit Jar Co. v. Wright, 12 Blatchf. C. C.
149, 1874, South. Dist. N. Y., Woodruff, JJ.

Dictum of Woodruff, J., is quoted with approval in
United States Rifle, &c. Co. v. Whitney Arms Co., 2
Ban. & A. 500, 1877, Dist, Conn., Shipman, J., to the
effect that if an inveutor allows others to produce his
invention and supply it to the public for a long time, he
loses his right to a patent.

Consolidated 8afety Valve Co. v. Crosby, &c. Valve Co.,
113 U. S. 159, 1884, Supr. Court, Blatchford, J.

Is cited in Morley Sewing Machine Co. v. Lancaster,
23 F. R. 346, 1885, Dist. Mass., Colt, J., upon the
question of equivalents in construction.

Is cited in Airk v. Du Bois, 28 F. R. 461, 1886,
West. Dist. Penn., McKennan, J., as a case where two
bills, involving two patents, one of which had expired
before final decree, being before the court, the Supreme
Court granted an injunction in favor of the existing
patent, and an account of profits on both.

Continental Windmill Co. v. Empire Windmill Co, 8

Blatchf. C. C. 295, 1871, North. Dist. N.Y., Woodruff, J.

Is explained in Hapgood v. Hewrtt, 119 U. S. 233,
1886, Supr. Court, Blatchford, J.
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Coon v. Wilson, 113 U. S. 268, 1884, Supr. Court, Blatch-
ford, J.

The language of the court in this case as to the va-
lidity of a reissue claiming a different mvention from
the original patent is quoted in Guge v. Kellogg, 23
F. R. 894, 1885, North. Dist. N. Y., Coxe, J.

Is cited in Arnheim v. I'inster, 24 . R. 276, 1885,
South. Dist. N. Y., Wheeler, J., as aflirming the recent
decisions upon the point of reissued patents.

Is said in Western Union Lelegraph Co. v. Laltimore
& Ohio Telegraph Co., 25 F. R. 34, 1885, South. Dist.
N. Y., Wallace, J., to have held that an application for a
reissue to enlarge the scope of the original claim was too
late three months after date of the original patent, the
fact being that the claim in the reissue sought to cover
articles made by the defendant subsequently to the date
of the original patent, and that the subject-matter of
the reissued claim had been industriously excluded from
the description in the original.

The language of the court in this case 1s paraphrased
in Arnheim v. Finster, 26 F. R. 280, 1886, South.
Dist. N. Y., Coxe, J., to the effect that where a reissue
merely enlarges the claim of the patent by expanding
that claim and adding others, twenty-one months’ delay
invalidates the reissue.

It is said in fves v. Sargent, 119 U. S. 663, 1886,
Supr. Court, Matthews, J., that the lapse of timne and
laches was considered immaterial in Coon v. Wilson
as regards the reissue in that case, since the court could
decide that the reissue was on its face for a different
invention from the original patent, and therefore void.

Corning ». Burden, 15 How. 252, 1853, Supr. Court,
Grier, J.

Is distinguished, in Arkell v. Hurd Paper Bag Co.,

7 Blatehf. C. C. 477, 1870, North. Dist. N. Y., Wood-
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ruffy J., from the latter case; the patent is for an im-
proved product and not for a principle.

The opinion of Mr. Justice Grier in this case as to
what constitutes a process under the patent law, and
that it is included under the general term *¢ useful art,”
is quoted at length in MacKay v. Jackman, 12 F. R.
618, 1882, South. Dist. N. Y., Wheeler, J.

The opinion of Mr. Justir2 Grier, as to what is meant
by a patent for a ¢ process,” that term not being used
in the patent statute, and holding that a process patent
is included under the general term ““ useful art,” is quoted
from in Tilghman v. Proctor, 102 U. S. 722, 1880,
Supr. Court, Bradley, J.

Mr. Justice Grier uses the word “ method ” as equiva-
lent to “process” in this case; so said in American
Bell Telephone Co.v. Dolbear,15 F. R. 453, 1883, Dist.
Mass., Gray, J.

The court in this case is said in New Process Irer-
mentation Co. v. Maus, 20 F. R. 729, 1884, North.
Dist. Ind., Drummond, J., to have decfined the term
‘“ process” as meaning the means of producing a result,
and when it was so used the process was patentable,
and would include all methods or means not effected
by mechanism. And this rule is affirmed in New Pro-
cess Fermentation Co. v. Maus, 122 U. S. 426, 1880,
Supr. Court, Blatchford, J.

Corn-Planter Patent Case, 23 Wall. 181, 1874, Supr. Court,
Bradley, J.

Is said, in Herring v. Nelson, 3 Ban. & A. 66, 1877,
North. Dist. N. Y., Johnson, J., to affirm the doctrine
that a reissue for a combination of old elements which
omits one ¢lement of the original patent, is void, but
that this rule does not apply when, of the old elements,
some are single and some are sub-combinations. The

case of Gl v. Wells, 22 Wall. 1 (q. v.) was considered
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by the court in the Corn-Planter Patent Case, but its
rule not adopted.

Is cited in Herosene Lamp FHeater Co. v. Littell, 3
Ban. & A. 318, 1878, Dist. N. J., Nixon, J., as limiting
the effect of G'ell v. Wells (q. v.).

This case sustained the reissued patents on the sole
oround that the reissues were for things contained
within the machines and apparatus described in the
oricinal patents. In this case there is a dissenting
opinion by the judge who delivered the opinion of the
court in Gl v. Wells, 22 Wall. 1, and who sought to
apply in the Corn-Llanter Patent Cuse the views which
he had expressed in Gl v. Wells. It is said in Wil-
son v, Coon, 6 F. R. 619, 1880, South. Dist. N. Y.,
Blatchford, J., that the Corn-Plunter Patent Cuse dis-
regards much which was said in the opinion in Gl v.
Wells which was unnecessary to the decision in that
case.

“Where an inventor, after describing a machine, claims
as his invention a certain combination of clements, or a
certain device or part of the machine, this is an implied
declaration as conclusive, so far as that patent is con-
cerned, as if it were expressed, that the specific combi-
nation or the thing claimed is the only part which the
patentee regards as new. lle or some other person may
have a distinct patent for the portions not covered by
this ; but that will speak for itself. So far as the patent
in question is concerned, the remaining parts are old or
common, and public.” Quoted in Rowell v. Lindsay,
6 I. R. 204, 1881, East. Dist. Wis., Dyer, J.

It is said in Putnam v. Hutchinson, 12 F. R. 129,
1882, North. Dist. Ill., Blodgett, J., that prior to the
decision in the former case it was the practice of the
patent office to refuse patents when the device was shown
in rejected applications on file in the office ; but the court
heid in that case that such rejected applications must be
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considered as abandoned experiments, and should not
be allowed to defeat a patent.

The opinion of Mr. Justice Bradley in this case is
quoted from at length in LKowell v. Lindsay, 113 U. S.
101, 1884, Supr. Court, Woods, J., to the effect that
if an inventor describes a machine and claims a patent
only upon a portion of it, the other portions of the
machine are open to the public so far as that patent
is concerned, although it may be covered by other

" +r111+|'.."l
l.lut.t...llmn

Cowell v. Sessions, 17 F. R. 452, 1883, Dist. Conn..
Shipman, J.

The Taylor patent, numbered 123,925, as construed

in this case, is adopted in Sessions v. Romadka, 21

F. R. 126, 1884, East. Dist. Mich., Dyer, J.

Cowing v. Rumsey, 8 Blatchf, C. C. 38, 1870, North. Dist.
N. Y., Woodruff, .;.

In Sayles v. Richmond, F. & P. Ii. R. Co., 4 Ban.
& A. 244, 1879, East. Dist. Va., Hughes, J., says
that the remark of the court in Cowing v. Rumsey, to
the effect that an infringer of a patent might be treated
as a trustee in respect to profits derived by him from
the use of the patented article, was merely an incidental
remark, pussinm, no question of jurisdiction arising, and
the case being an action at law, and that this case doces
not intimate in any way that equity would have jurisdic-
tion of a bill for profits arising from the use of a patented
article solely on the ground of constructive trusteeship.
See Root v. Railway Co.

Crandal ». Watters, 20 Blatchf. C. (. 97, 1881, South.
Dist. N. Y., Blatchford, J.

The language of Blatchford, J., as to the quesiion of
substitution and inventive skill requisite¢ to secure a
patent, is quoted in Butler v. Bainbridge, 29 F. R. 145,
1886, South. Dist. N. Y., Coxe, J.
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Crane v. Price, Webster Patent Cases, 409.

Decided that the substitution of anthracite for bitumi-
nous coal in hot blast in smelting iron ore was patent-
able as producing a better article of iron at less expense.
Cited in Llicks v. Aelsey, 18 Wall. 674, 1873, Supr. Court,
Bradley, J., as being a case of process of manufacture in
which one article, replacing another in the combination,
often produces different results.

In Smith v. Goodycar Dental Vulcanite Co., 93 U. S.
497, 1876, Supr. Court, Strong, J., it is said that Crane
v. Price has been doubted but not overruled, and the
doubts have arisen from the uncertainty whether any
new result was obtained by the use of anthracite.

It is said in Rumford Chemical Woriks v. Hecker,
2 Ban. & A. 361, 1876, Dist. N. J., Nixon, J., that
since the decision in Crane v. Price, it has not been
considered safe to invoke the ordinary doctrine of equiv-
alents in construing patents for new manufactures, or
compositions of matter, and that the authority and prin-
ciples of that case were recognized in Llicks v. Kelsey,
18 Wall. 674 (q. v.).

Crompton v. Belknap Mills, 3 Fisher, 536, 1869, Dist.
N. H., Clark, J.

The doctrine of Clifford and Clark, JJ., in this case,
that where a patent is for a combination of old devices,
the patentee cannot insist on mechanical equivalents, is
approved in Yuengling v. Johnson, 3 Ban., & A. 100,
1877, East. Dist. Va., Hughes, J.

Crouch ». 8peer, 6 O. G. 187, 1874, Dist. N. J., Nixon, J.
Is cited in Hawes v. Antisdel, 2 Ban. & A. 11, 1875,
EKast. Dist. Mich., Longyear, J., as a casec where the
evidence of a defendant to show prior use or prior
knowledge being inconsistent with itself and frequently
contradicted, was insufficient to establish that defence.
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D.

Day ». Newark India Rubber Co., 1 Blatchf. C. C. 628,
1850, South. Dist. N. Y., Nelson, J.
Is cited in Willicins v. Empire Transportation Co.,
3 Ban. & A. 535, 1878, Dist. N. J., Nixon, J., as de-
ciding that a corporation cannot be found outside the
State which creates it, to be served with legal process.
In Day v. Newark India LRubber Co., Nelson, ..,
quashed a writ of attachment and summons issued in
the Circuit Court of the Southern District of New
York against a New Jersey corporation. But sce
Schollenberger, Iw Parte, 96 U. S. 877 ; and sce now
act of Congress, March 3, 1887, ¢. 373, that no
person can be sued except in the State of which he is
an ‘nhabitant.

Day v. New Engl. Car Spring Co., 3 Blatchf. C. C. 181,
1854, South. Dist. N. Y., Betts, J.

Is said in Zhdbell v. De Lond, 14 F. R. 474, 1882,
East. Dist. Wis., Dyer, J., to have held that in actions
at law on patents the defendant may plead a special plea
scetting up a license, although lie also pleads the general
issue without notice of special matter.

Dean ». Mason, 20 Illow. 198, 1857, Supr. Court.
MclLean, J.

This case 1s said, 1 LLoot v. Railway Co., 105 U. S.
195, 1831, Supr. Court, Matthews, J., to have followed
the rule as to profits recoverable in a suit for infringe-
ment of a patent, laid down in ZLivingston v. Wood-
worth, 15 How. 46 (q. v.), that is, actual profits made by
the infringer, not the estimated profits which he might
have made by due diligence.
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De Florez v. Raynolds, 16 Blatchf. C. C. 408, 1879,
South. Dist. N. Y., Blatchford, J.
Is cited in Adair v. Thayer, 7 F. R. 920, 1881,
South. Dist. N. Y., Wheeler, J., as laying down the
rule followed in the latter case.

De Florez v. Raynolds, 17 Blatchf. C. C. 436, 1880, South.
Dist. N. Y., Blatchford, J.; s. ¢. 8 F. R. 434.
The decision in this case, and the reasoning of the
court, was followed in Siemens v. Sellers, 16 IF. R. 861,
1883, East. Dist. Penn., Butler, J.

Delano v». Scott, Gilp. 489, 1834, East. Dist. Penn.,
Hopkinson, J.

Is said in dorse v. Davis, 5 Blatehf, C. C. 44, 1862,
North. Dist. N. Y., Hall, J., to lean towards the rule
that one who sells a patented article as mere agent or
clerk of another would not under the statute be liable
to an action for treble damages given in cases of
infringement.

Is said in United Nickel Co.v. Worthington, 13 F. R.
393, 1882, Dist. Mass., Lowell, J., to have decided that
a mere workman who makes a patented article 1s not an
infringer, on the ground that the statute does not mean
to class mere agents, servants, ete., as makers and ven-
dors of the patented improvement, but the principals
for whose account and benefit they act.

Dennis v. Cross, 6 Fisher, 138, 1872, North. Dist. Ill.,
Blodgett, J.

Is stated briefly in Kwhl v. Mueller, 21 F. R. 513,
1884, South. Dist. Ohio, Sage, J.

““There is probably no principle of the patent law
better settled than that the patentee is limited by his
claim.”  Quoted in Hancock Inspirator Co. v. Jenks,
21 F. R. 916, 1884, East. Dist. Mich., Brown, J., but
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qualified by sayving that the specifications, models, or
drawings may be looked at to assist the court in the
construction of the claim.

Detrmt Lubricator Manuf. Co. v. Renchard, 9 F. R. 293,
1881 East. Dist. Mich., Matthews, J.
Is distinguished in Hubel v. Dick,28 F. R. 139, 1886,
South. Dist. N. Y., Shipman, J.

Dibble v. Augur, 7 Blatchf. C. C. 86, 1869, South. Dist.
N. Y., Blatchford, J.

Is cited in May v. Juneauw County, 30 F.R. 245,
1887, West. Dist. Wis,, Bunn, J., as holding that an
assignment of a patentee’s ¢¢ right, title, interest, claim,
or demand, in, to, or under a patent,” rcfers wholly
to the future as to infringements, and conveys only
the right to claims for infringement which arise after
the assignment, and not for infringement prior to the
assignment.

Dobson ». Dornan, 118 U. S. 10, 1885, Supr. Court,
Blatchford, J.
Was followed in Fay v. Allen, 30 F. R. 447, 1887,

North. Dist. N. Y., Coxe, J.

Dobson v. Hartford Carpet Co. 114 U. S. 439, 1884,
Supr. Court, Blatchford, J.

Governed the decision in Dobson v. Dornan, 118

U. S. 16, 1885, Supr. Court, Blatchford, J., as to the

decree for amount of damages, reversing the decree of

the circuit court.
Is said in Reed v. Lawrence, 29 F. R. 920, 1886,

West. Dist. Mich., Severens, J., to point out the rule
that when a patented feature, which has been infringed
by the defendant, is one which was the sole element of
value in the thing manufactured, so that but for it the
article would not be marketable, because not sufficiently
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adapted to the purpose for which it was intended, the
defendant i1s liable for the whole profits of the manu-

facture.
Governed the decision of Fay v. Allen, 30 F. R. 447,

1887, North. Dist. N. Y., Coxe, J. .

Dorsey Harvester Revolving Rake Co. v. Marsh, § 'Fisher,
387, 1873, East. Dist. Penn., McKennan, J.

Is cited in Gowld v. Ballard, 3 Ban. & A. 328, 1878,
Dist. N. J., Nixon, J., as holding that any feature of
an invention which is actually a part of it, and was only
suggested or indicated in the specification of the origi-
nal patent, might be distinctly deseribed and covered by
reissue, and also that a part of the original invention
might be omitted. ¢¢ This an inventor may do, hecause
the public may use it, and there 1s nothing in the policy
or terms of the patent act which forbids it.”

Doughty v. West, 2 Fisher, 553, 1869, South. Dist. N. Y,

Blatchford, J.

Is distinguished in Sarvern v. Hall, 9 Blatehf. C. C.
526, 1872, Dist. Conn., Woodrufl, J., from Hussey v.
Bradley, 2 ¥isher, 362.

Downton v. Yaeger Milling Co., 3 F. R. 402, 1879, East.
Dist. Mo., Dillon, J. |

The construction given to the patent in suit in this
case is followed in Downton v. Allis,9 F. R. 770, 1881,
East. Dist. Wis., Dyer, J.

Downton v. Yaeger Milling Co., 108 U. S. 466, 471, 1882,

Supr. Court, Woods, J.

Is said in Kames v. Andrews, 122 U. S. 66, 1886,
Supr. Court, Matthews, J., to affirm the rule laid down
in Seymour v. Osborne (q. v.), that a prior printed pub-
lication, to defeat a patent, must describe the invention

80 that one skilled in the art could make it.
4



o0 PATENT CASES CRITICISED.

Draper v. Hudson, 3 0. . 364, 1873, Dist. Mass.,
Shepley, J.; s. ¢. 1 Holmes, 208,

Is cited in Milligan & 11 Glue Co. v.Upton, 1 Ban.
& A. 511, 1874, Dist. Mass., Clifford, J., that an article
of manufacture to be patentable must be new, and not
simply manufactured by new machinery.

Is said in Gordon v. Anthony, 4 Ban. & A. 258, 1879,
South. Dist. N. Y., Blatchford, J., to have decided that
although jurisdiction of the circuit court in cquity in
patent causes rests upon statuwe provisions, it is to he
exercised in accordance to the course and principles of
courts of equity, and the right to an account of profits
is incident to a right to an injunction ; and therefore if
the right to an injunction fails, the right to an account
of profits fails also.

The weicht of authority in this country is said in Gor-
don v. Anthony to be opposed to the decision in the case
of Draper v. Hudson. Secc now, however, Looot v. Rail-
way Co. Draper v. Hudson is said in Gordon v. An-
thony to have been decided upon a mistake of the effect
or the decision in Stevens v, Gladding, 17 How. 455.

Is criticised in Atwood v. Portland Co., 5 Ban. & A.
534, 1830, Dist. Maine, Lowell, J., as procceding upon
the supposeca authority of Stevens v. Gladding, 17 1low.
455, which when critically examined is found not to de-
cide the point decided in Draper v. Lludsorn, namely,
that an account could never be ordered except as in-
cident to an injunction. The court in Draper v. Hudson
is sald evidently to have overlooked the decision in
Howes v. Nute, 4 Fisher, 463, and the former case is
rejected as authority in the case of Atwood v. Portland
Co. Sce Lioot v. Railway Co.

Draper ¥. Potomska Mills, 13 O. G. 276, 1878, Dist. Mass..
Shepley, J.
The opinion of Mr. Justice Shepley is quoted in
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Hubel v. Dick, 28 T'. R. 139, 1886, South. Dist. N. Y.,
Shipman, J., upon the question of diligence in securing
a patent for an invention after the date of the inceptive
invention,

E.

Eagleton Manuf. Co. ». West, &c. Manuf. Co., 2 . R. 774,
1880, South. Dist. N. Y., Wheeler, J.
Is explained in Huncock Inspirator Co. v. Jenks, 21
F. R. 015, 1884, EKast. Dist. Mich.,, Brown, J., to the
effect that the bill was dismissed because upon its face
the patent was illecally granted, as 1t appeared that the
application was amended by patentee’s attorney after
patentee’s death, under authority given by him during
his life.

Egbert v. Lippman, 104 U. S. 333, 1881, Supr. Court,
Woods, J.

Is relied upon in Hall v, McNeale, 107 U. S, 97, 1882,
Supr. Court, Blatchford, J., as to a sale of an invented
article being presumptively not a case of experimental
use.

Is said in Driven Well Cases, 16 F. R. 393, 405, 1883,
South. Dist. Iowa, Shiras, J., to héld that ¢‘to consti-
tute the public use of an invention, it is not necessary
that more than one of the patented articles should be
publicly used,” and also that ¢ if an inventor, having
made his device, gives or seils it to another to be used
by the donee or vendee without limitation or restriction
or injunction of secrecy, and it is 8o used, such use is
public, even though the use and knowledge of the use

may be confined to one person.” Also cited in the con-
curcing opinion of Love, J., in the same case.

It is stated in Davis v. Fredericks, 19 F. R. 100,
1884, South. Dist. N. Y.. Wheeler, J., that the majority

of the court, as well as Miller, J., dissenting, seems to
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favor the view that the consent or allowance of the in-
ventor is necessary to invalidate a patent under the acts
of 1836 and 1839 by public use and sale, although this

point 1s expressly left open.

Elizabeth (City of) v. Nicholson Pavement Co, 97 U. S.
126, 1877, Supr. Court, Bradley, J.

Is cited by Lowell, J., in Draper v. Wattles, 3 Ban. &
A. 620, 1878, Dist. Mass., as deciding that use, prior to
application for a patent, if fairly and honestly expenri-
mental, may be public without depriving the inventor of
his right to a patent if publicity was necessary to the
experiment, although the inventor receives payment for
the use. Mr. Justice Lowell comments on this, that it is
somewhat difficult for a court to qualify, by a supposed
intention not declared at the time, the acts of an in-
ventor who sells the patented articles on two occasions
apparently in the ordinary course of trade.

Is distinguished in Campbell v. James, 5 Ban. & A.
358, 1880, South. Dist. N. Y., Wheeler, J. In the
former case the city did not make or save anything by
the infringement, and was therefore discharged from a
suit brought for an account of profits. In the latter
case the defendant had made certain profits, but had
paid them over to the Government, and was there-
fore held to an account to the patentee for the profits
so made by him, as if he had not paid them to the
Government. .

Is compared in Koot v. Railway Co., 105 U. S. 202,
1881, Supr. Court, Matthews, J., with Marsh v. Sey-
mour, 97 U. S. 348. 1In Elizabeth v. Pavement Co.,
the bill was filed before the statute of 1870, and it was
held that the complainant could not, before that statute,
have a decree for both profits and damages, since that
right was given by the statute ; and as the city had made
no profits, the bill was dismissed as to it, it remaining
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liable to an action at law for damages. Marsh v. Sey-
mour arose after that act, and a decree for damages
was made, Clifford, J., saying that when the infringer
had carried on his business so badly that it did sot yield
profits, damages of a compensatory character might be
recovered.

Is referred to in Stow v. Chicago, 104 U. S. 551, 1881,
Supr. Court, Woods, J., as showing that the filling with
sand or gravel of the spaces between the blocks or rows
of blocks of a pavement was part of the Nicholson
invention.

This case 1s stated and the decision given in K7rby v.
Armstrong, o F. R. 803, 1881, Dist. Ind., Gresham, J.,
as illustrating the point that if a complainant in a suit
for an injunction and profits fails to show that the use
of his invention in connection with other machinery of
which his invention is an improvement has produced a
definite part of the whole profits, the decree for profits
must be nominal only.

Is cited in Campbell v. Newe York, 9 F. R. 503, 1881,
South. Dist. N. Y., Wheeler, J., as a case where the
invention, that is, a patent pavement, could not be ex-
perimented with and tested in private, and in such cases
a public use may still be experimental.

Governs the decision of Celluloid Manuf.Co.v. Ameri-
can Zylonite Co., 26 F. R. 698, 1886, South. Dist. N. Y.,
Shipman, J.

Ellithorp ». Robertson, 4 Blatchf. C. C. 307, 1859, South.
Dist. N. Y., Ingersoll, J.

Ingersoll, J., is quoted in flubel v. Dick, 28 F. R.
139, 1886, South. Dist. N. Y., Shipman, J., upon the
subject of priority between one who obtains a prior
patent and one who invented before him, but was guilty
of laches in reducing the invention to practice and in
applying for a patent. To defeat a patent, the prior
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invention must have been reduced to practice, and
embodied in some practical and useful form.

Emerson v. Simm, 6 Fisher, 281, 1873, Dist. N. J.,
Nixon, J. |
Is said in Goodyear Dental Vulcanite Co. v. Van Ant-
werp, 2 Ban. & A. 255, 1876, Dist. N. J., Nixon, J.,
to adopt the rule of damages laid down in Seymour v.
McCormick, 16 How. 490 (q. v.).

Eppinger v. Richey, 14 Blatchf. C. C. 307, 1877, South.
Dist. N. Y., Shipman, J.

Judge Shipman, in his opinion in this case, gives to
the general use of the invention as a test of its patenta-
bility the same importance as the Supreme Court did
in the case of Smith v. Goodyear Dental Vulcanite Co.,
93 U. S. 486, and is quoted to this effect in Washburn,
d&c. Manuf. Co. v. Haish, 4 F. R. 908, 1880, North.
Dist. I1l., Drummond, J.

Estabrook v. Dunbar, 10 0. G, 909, 1876, Dist. Mass.,
Shepley, J.

‘*“ The general terms, and sometimes special words in
the claims, must receive such a construction as may en-
large or contract the scope of the claim, so as ., uphold
that invention, and only that invention, which the pa-
tentee has actually made and described, where such con-

struction is not absolutely inconsistent with the language
of the claim.” Quoted in Clark v. Kennedy Munuf. Co.,
2 Ban. & A. 487, 1877, Dist. Conn., Shipwman, J.

Bureka Co. v. Bailey Co., 11 Wall. 488, 1870, Supr. Coutrt,
Miller, J.

Is explained in Atwood v. Portland Co.,5 Ban. & A.
534, 1880, Dist. Maine, Lowell, J., as being a case where
the jurisdiction in equity was sustained for an account
of royalties due by a contract concerning the patent, an
injunction being issued as incident to the account, that
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is, until the defendant should account. See now Root
v. Railway Co.

Is explained in Root v. Railway Co., 105 U. S. 204,
1881, Supr. Court, Matthews, J.,as not being acase where
the injunction was incidental to the account. In that
case the court had jurisdiction on account of the citi-
zenship of the parties, and the bill demanded an injune-
tion to restrain an infringement. The account of the
royalty was incidental.

This case is cited in Bump on Patent Law, page 140,
as authority that the invalidity of a patent and a license
under it arc inconsistent defences, but the case is ex-
amined in Nutional Manuf. Co.v. Mcyers, 7T ¥. R. 357,
1881, South. Dist. Ohio, Swing, J., and explained as
being an action upon a contract for license to enforce
the provisions of the contract, thereby creating an
estoppel, and the court held the defences not to be
inconsistent,

Evans v. Baton, 3 Wheat. 454, 506, 1818, Supr. Court,
Marshall, C. J.

It is said in Amerson v. Hogg, 2 Blatehf. C. C. 7, 1845,
South. Dist. N. Y., Betts, J., that doubts were raised
in the former case, whether under the general patent
law 1mprovements on different machines can bhe com-
prehended in the same patent, so as to give a right to
the exclusive use of the several machines separately as
well as in combination.

Is cited in Day v. New England Car Spring Co.,
3 Blatcbf. C. C. 181, 1854, South. Dist. N. Y., Betts, J.,
to the effect that in an action at law for infringement of
a patent a defendant may plead special matters which
the statute authorizes to be given under the general
issue.

Is said in Hubbell v. De Land, 14 F. R. 473, 1882,
East. Dist. Wis., Dyer, J., to establish the rule that in
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actions at law for an infringement of patent rights the
defendant may file special pleas, although the substance
of those might be given 1n evidence under the gen-
eral issue under the statute.

The remark of the court in this case, that special
patent acts extending or granting patents must be con-
sidered as engrafted on the general patent law, is said
in Fire Extinguisher Manuf. Co.v. Graham, 16 F. R.
552, 1883, West. Dist. Va., Hughes, J., to be explained
in the dissenting opinion of McLean, J., in Bloomer v.
Mc Quewan, 14 How. 539, to the effect that that remark
applied only to the jurisdiction of the court and other
questions as to the validity of the patent, and not as to
what rights are acquired by the patent. These must
be regulated by the gencral patent law.

The Supreme Court in this case is said, in Sessions
v. Romadka, 21 F. R. 132, 1884, East. Dist. Wis.,
Dyer, J., to intimate a doubt whether a patentee could
claim, in the same patent, improvements on different
mechanisms, 80 as to give a right to the exclusive use
of the several inechanisms separately, as well as a right
to the use of these mechanisms jointly.

Evans v. Baton, 1 Pet. C. C. 327, 1816, Dist. Penn.,
Washington, J.

The remarks of Mr. Justice Washington in that case,
that nothing in the Constitution prevents Congress
from violating the obligation of contracts, are said In
Legal Tender Cases, 12 Wall. 671, 1870, Supr. Court,
dissenting opinion of Field, J., to be without signifi-
cance against the collective force of various authorities,
and are explained by him.

Bvans v. Baton, 3 Wash. 449, 1818, Dist. Penn., Wash-
ington, J.

« If two machines be substantially the same and
operate in the same manner to produce the same
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result, though they may differ in form, proportions, and
utility, they are the same in principle.” This language
of Mr. Justice Washington is adopted in Wéllimantic
Linen Co. v. Clark Yla;read Co., 4 Ban & A. 139,
1879, Dlst N. J., Nixon, J.

F.

Faulks ». Kamp, 3 F. R. 898, 1880, South. Dist. N. Y.,
Wheeler, J.

Is quoted in Curran v. Burdsall, 20 F. R. 838, 1883,
North. Dist. Ill., Blodgett, J., to the eflect that a sale
of a patent right creates a warranty of title and draws
to 1t any after acquired right of the vendor by estoppel.

Fay v. Cordesman, 109 U. 8. 408, 420, 1883, Supr. Court,
Blatchford, J.

Is quoted from in Sargent v. Hall Sufe & Lock Co.,
114 U. S. 86, 1884, Supr. Court, Blatchford, J., to the
effect that if in a patent for a combination the pa-
tentee embodies in his invention any element either by
directly saying so in the claim, or by so describing it in
the specification as to make it part of the invention,
he makes that element material in his combination, and
a court cannot declare it immaterial. And to same
effect in Shepard v. Carrigan, 116 U. S. 598, 1885,
Supr. Court, Woods, J.

Forbush v». Bradford, 1 Fisher, 317, 1858, Dist. Mass.,
Cnrtis, J.
Is cited in Hoe v. Boston Daily Advertiser Co., 14
F. R, 916, 1883, Dist. Mass., Lowell, J., as a case
where the preliminary injunction was refused, although
the plaintiff had previously recovered judgment at law,
The judge before whom the case at law was tried, hav-
ing doubts as to the soundness of his rulings, refused
the injunction when the case came before him in equity.
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Forbush v». Cook, 2 Fisher, 668, 1857, Dist. Mass.,
Curtis, J.

The opinion of Mr. Justice Curtis is quoted in fler-
ring v. Nelson, 3 Ban. & A. 61, 1877, North. Dist,
N. Y., Johnsan, J.: ¢‘“To make a valid claim for a
combination, it is not necessary that the several elemen-
tary parts of the combination should act simultaneously.
If the elementary parts are so arranged that the succes-
sive action of each contributes to produce some practical
result, which result, when attained, is the product of
the simultaneous or successive action of all the elemen-
tary parts, viewed as one entire whole, a valid claim
for thus combining these elementary parts may be
made.”

Is quoted from in Zluncock Inspirator Co. v. Jenks,
21 F. R. 916, 1884, East. Dist. Mich., Brown, J., to
the effect that it is not requisite to include in the claim
for a combination, as elements thereof, all parts of
the machine which are necessary to its action, save as
they may be understood as entering into the mode of
combining and arranging -the clements of the com-
bination,

Reference is made in Cellulord Manuf. Co. v. Com-
stock, L. Co., 27 F. R. 360, 1886, Dist. Conn., Ship-
man, J., to the well-known charge of Mr. Justice Curtis
to the jury in the former case, as to the patentability
of an invention.

Forsyth v. Clapp, 1 Ilolmes, 283, 1873, Dist. Mass,,
Shepley, J.

Language of the court is quoted in Swain Zurbine,
die. Co.v. Ladd, 2 Ban. & A. 492, 1876, Dist. Mass.,
Shepley, J., to the effect that in construing a reissuc
the court will look into the specifications as well as the
claims of the original and reissue, to see what inventions
they cover.



PATENT CASES CRITICISED. 53,

Foster ?. Lindsay, 3 Dill. 126, 1874, East. Dist. Mo.,
Treat, J.
This case is considered in Lockwrood v. Cleveland,
6 F. R. 726, 1831, Dist. N. J., Nixon, J., and it is
stated that Treat, J., in the former case, held under
§ 4918, U. 5. R. 8., that in a suit involving inter-
fering patents, the court had power to adjudge both,
as well as one, of the interfering patents void in whole
or in part, and in that case made the deerec declaring
both the interfering patents to be void for want of
novelty, supporting its opinion by the decision in Mowry
v. Whitney, 14 Wall. 440.

Foster v. Moore, 1 Curtis, C. C. 279, 1852, Dist. Mass.,
Curtis, J.

Is cited in Wilt v. Grier, 5 F. R. 453, 1880, Dist. Del.,
Bradford, J., as holding that the doctrine of mechanical
equivalents is not confined by the patent law to thosc
clements which are directly known as such in the science
of- mechanics, but embraces those substitutes which, as
a matter of judgment in construction, may be employed
to accomplish the same end.

Fourniquet v. Perkins, 16 How. 82, 1853, Supr. Court,
Taney, C. J.

Is cited in Wooster v. Hundy, 21 F. R. 53, 1884,
South. Dist. N. Y., Blatchford, J., as an authority that
the cirenit court may, on exceptions to & master’s report,
reverse an Interlocutory decree and dismiss the bill.

French v. Rogers, 1 Fisher, 133, 1851, East. Dist. Penn.,
Kane, J.

Is said in Gold & Stock Telegraph Co. v. Com-
mercial Telegraph Co., 23 ¥F. R. 343, 1885, South. Dist.
N. Y., Shipman, J., to have decided that a United States
patent issued after the issue of an English patent for the
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same invention, but applied for before the date of the
application for the English patent, was not within § 6
of the patent act of 183), limiting the term of such
patent by the term of the forcign patent.

G.

Gage v. Herring, 107 U. 8. 640, 646, 1883, Supr. Court,
Gray, J.

Is said in Schillinger v. Greenway DBrewing (o,
17 F. R. 248, 1883, North. Dist. N. Y., Blatchford, J.,
to decide that the invalidity of a claim in a reissue doces
not impair the validity of a claim in the original patent
which is repeated and scparately stated in the reissued
patent.

Is quoted from in Gtant Powder Co. v. Safety Nitro
Pouwvder Co. 19 F. R. 512, 1884, Dist. Cal,, Sawyer, J.,
to the same effect.

Is said in Worden v. Searls, 21 F, R. 408, 1884,
Dist. N. J., Nixon, J., to be an authority for holding
that the invalidity of a new claim in a reissue docs
not render the patent void or impair the validity of
the original claims, and that suits may be maintained
on the part which the patentee is entitled to hold,
although if such suits are commenced before the dis-
claimer is entered, no costs can be recovered.

Is interpreted in Yule Lock Co. v. Sargent, 117
U. S. 553, 1885, Supr. Court, Blatchford, J., as decid-
ing that the invalidity of a new claim In a reissue
does not impair the validity of a claim in it which is
only a repetition and separate statement of a claim
in the original patent. A reissued patent is within
§§ 4917 and 4922, U. S. R. S., and if a defendant
has infringed such a restated valid claim of a reissue,
the plaintiff, by filing a disclaimer of the invalid claims,
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may have a decree without costs, if there has been no
unreasonable delay in filing his disclaimer.

Is interpreted in RKeed v. Chase, 25 F. R. 95, 1885,
West. Dist. Mich., Matthews, J., as deciding that if
the claims of a reissue, or one or some of them, are
either within the scope of the claim of the original
patent, or are legally identical with it, to that extent
the reissued patent can and ought to be upheld.

Gallahue v. Butterfield, 6 Iisher, 203, 214, 1872, South.
Dist. N. Y., Woodruff, J.

Is cited in Gould v. DBallard, 3 Ban. & A. 327,
1878, Dist. N. J., Nixon, J., as decciding that an
inventor might always omit in a reissue a part of his
original invention, and retain that part only which he
deemed fit to retain. In that case the original patent
had a weight co-operating with a spring to give greater
efficiency to the spring, and in the reissue he claimed
the spring alone.

Gardner v. Herz, 118 U. S. 180, 1885, Supr. Court,
Blatchford, J.

Is said in Consolidated I'ruit Jar Co. v. DBellaire
Stamping Co., 28 F. R. 94, 1886, South. Dist. Ohio,
Sage, J., to decide that where the mode of construction of
the article claimed, the material emploved, the form after
construction, and the purpose for which it 1s to be used,
have been described in separate earlier patents, although
the article itself has never been described in any single
patent, and to that extent is novel and is of great
utility, it does not require invention to produce if.

The principle of decision of this case was followed
in Thatcher Heating Co. v. Burtis, 121 U. S. 295,
1886, Supr. Court, Matthews, J.

Garretson v. Clark, 111 U. S. 127, 1883, Supr. Court,
Field, J.
‘“The patentee must in every case give evidence
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tending to separate or apportion the defendant’s profits
and the patentee’s damages between the patented and
unpatented features, and such evidence must be tangible
and reliable, and not conjectural and speculative, or Le
must show by equally reliable testimony that the profits
and damages are to be calculated on the whole machine,
for the reason that the entire value of the whole machine
as a marketable article 1s properly and legally attribut-
able to the patented feature.” Quoted in Dobson v.
Lartford Curpet Co., 114 U. S, 445, 1884, Supr. Counrt.
Blatchiord, J.

This case 1s stated briefly and the language of Ficld.
J., quoted at length in Keed v. Lawrence, 29 F. R. 920,
1886, West. Dist. Mich., Severens, J., to the same eflect.

Garretson ». Clark, 15 Blatchf. C. C. 70, 1878, North. Dist.
N. Y., Blatchford. J.
Is distinguished in Zane v. Peck, 13 F. R. 476, 1882,

Dist. Conn., Shipman, J. Was followed in Fay v. Allen.
20 F. R. 447, 1887, North. Dist. N. Y., Coxe, J.

Gaylor v. Wilder, 10 How. 477, 1850, Supr. Court, Tancy.
C. Jd.

Is cited in Railroad Co. v. Trimble, 10 Wall. 579,
1870, Supr. Court, Swayne, J., to the effect that a con-
tract of assignment, made before the issuing of a patent.
and recorded, vests the legal title to the patent in the
assignee without further conveyance.

This case is said in Perry v. Corning, 7 Blatehf. C. C.
201, 203, 1870, North. Dist. N. Y., Woodruff, J.. to make
the test of the right of an assignee to sue in his own
name, the question whether he has the entire monopoly in
bis locality to the exclusion of the patentee himself.

Is quoted in Coffin v. Ogden, 18 Wall. 125, 1873.
Supr. Court, Swayne, J., as decisive of that case upon
the point of what test of efficiency is necessary to show
that an anticipating invention is a complete invention.
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Is distincuished and explained in North Western Fire
Extinguisher Co. v. Philadelphic Fire FExtinguisher
Co., 1 Ban. & A. 130, 1874, East. Dist. Penn., Mec-
Kennan, J., particularly to the effect that on the ques-
tion of prior invention in a suit, the fact that the alleged
prior inventor has not tested his invention or brought
it into public use, and has abandoned it, and is ignorant
of its value, does not invalidate the defence if the in-
ventor still has his invention in memory, and it is not
wholly and irrecoverably lost to the public

Is quoted to the same effect in Showup v. Ienrice, 2
Ban. & A. 251, 1876, West. Dist. Penn., Mclkennan, J.,
as in Coffin v. Ogden. supra.

It is said in Lendrie v. Sayles, 98 U. S. 552, 1878,
Supr. Court, Clifford, J., that Clum v. Drewer, 2 Curt.
C. C. 520, was decided upon the authority of Gaylor v.
Wilder, to the effect that under the assignment in the
casc the extended term as well as the original term
passed to the assignee,

Mr. Chicf-Justice Taney says of §§ 4886, 4920, U. S.
R. 5., by knowledge and use, the legislature meant
knowledge and use existing in a manner accessible to
the pubiic.” Applied in Bullock Printing Press Co. v,
Jones, 3 Ban. & A. 197, 1878, South. Dist. N. Y.,
Wheeler, J.

Is cited in Jlummondv. Hunt, 4 Ban. & A. 113, 1879,
Dist. Mass., Lowell, .J., as a case where the patentec
having excepted out of his grant the right to make the
machine within a certain part of the territory granted,
the exclusive license would not amount to an assignment.
The case of Guylor v. Wilder is also said to be the
leading case upon the point that when the interest of
the exclusive licensee does not amount to an assignment,
an action at law must be in the name of the patentee.

Is cited in Nelson v. McMann, 4 Ban. & A. 210,
1879, South. Dist. N. Y., Blatchford, J., as deciding that
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while by § 14 of the patent act of 1836, a patentee
might assign his exclusive right within or throughout
a specified part of the United States, and the assignee
may upon such an assignment sue in his own name for
an infringement of his rights; yet, in order to enable
him to sue, the assignment must convey the monopoly
which the patentee held in the territory specified, ex-
cluding the patentee himself as well as others; and any
assignment short of this is a mere license.

It is said in United States Stamping Co. v. Jewett,
7 F. R. 877, 1879, South. Dist. N. Y., Blatchford, J.,
that the only difference between Gaylor v. Wilder and
the latter case is, that in the former case the assignment
by the inventor was recorded in the patent office before
the patent was issued; whereas in the latter case the
patent had been allowed and ordered to issue before an
assignment was made,

Is cited in Zheberath v. Celluloid Munyf. Co., 5 Ban.
& A. 580, 1850, Dist. . J., Nixon, J., as settling
the difference between a license and an assignment.
Any assignment short of an entire and unqualified mo-
nopoly 1s a mere license.

Is said in Searls v. Boutorn, 12 F. R. 142, 1882,
South. Dist. IN. Y., Wheeler, J., to hold that § 4886,
U. 5. R. 8., should be construed, together with the
section as to notice of the names and residences of per-
sons alleged to have had prior knowledge of the inven-
tion, and that prior knowledge in an invention not
accessible to the public would not defeat a patent.

The rule in this case as to what constitutes a licensee
was applied in Gamewell Fire Alarm Telegraph Co. v.
Brooklyn, 14 F. R. 256, 1882, East. Dist. N. Y., Wal-
lace, J.; that is, that anything less than a transfer of
this entire monopoly for a given locality makes the trans-
ferer only a licensee.,

Is said in Fire Extinguisher Manuf. Co. v. Graham,
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16 F. R. H)3, 1883, West. Dist. Va., ITughes. J., to de-
cide nothing more than that an invention mayv be as-
sizned before the patent issues; and it does not touch
the question whether, when the inventor and his as-
signce lose all right to a patent, another who obtains
the right to it by the special act is bound by the
assignment,

Is said in Consolidated Electric Light v. Edison
FEicctric Light Co., 25 F. R. 721, 1885, South. Dist.
N. Y., Wallace, J., to have decided that the legal title
to a patent vests at once upon the issue of the patent in
the person who, by the records, 1s entitled to it.

Giant Powder Co. v. California Vigerit Powder Co., 4
K. R. 720, 1880, Dist. Cal,, Field, .J.

This case is said, in Flower v. Rayner, 5 F. R. 800,
1881, Dist. N. J., Nixon, J., to hold that the exami-
nation of the original and the reissned patents by the
court 1s allowable, to sec whether or not they disclose
on their face a case in which the commissioner of pa-
tents has authority to act, or whether he has exceeded
his authority in retssuing letters for an invention differ-
ent from that described in the patent. If they disclose
a case in which the commissioner has no jurisdiction to
act, or a case in which by his determination he has ex-
cecded his jurisdietion, the reissued letters must fall.

This case is considered critically by Lowell, J., in
Smith v. Merriam, 6 F. R. 716, 1881, Dist. Mass., as
being a case supposed by some members of the bar to
declare that if the court can discover upon comparison
of the original and the reissue that therc was no defec-
tive specification to be amended, and that the claim was
not broader than the invention, the action by the com-
nmissioner of patents in granting a reissuc was in excess
of his jurisdiction and void ; and that if the patentee

claims too little instead of too much, the specification is
b
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not defective by reason of that mistake, but all which
was not claimed was dedicated to the publiec. Thix
view of the case is not approved by the court; and the
decision of the commissioner upon the defectiveness
of the original specification is held to be final and
conclusive,

Giant Powder Co. v. Safety Nitro Powder Co, 19 F. Il.
011, 1884, Dist. Cal., Sawyer, J.

Is said in Railway Leyister Munuf. Co. v. Nort/
Lludson C. R. Co., 23 F. R. 595, 1885, Dist. N. .I..
Nixon, J., to say that the Supreme Court has over and
over agamn affirmed the principle that all questions of
fact behind a patent are to be examined, heard, and con-
clusively determined by the commissioner of patents.

Is said in Cellvloid Manyf. Co. v. Zylonite Brush
Comb Co., 27 F. R. 295, 1886, South. Dist. N. Y., Wal-
lace, J., to be a decision directly and completely in point
against the sufliciency of a plea denying the validity of
a reissue which is granted merely to reinstate a patentec
to an invention which he has surrendered in order to
obtain & wider raonopoly than the original patent granted
him.

Gibson v. Van Dresar, 1 Blatchf. C. C. 532, 1850, North.
Dist. N. Y., Nelson, J.

Is cited in Green v. French, 4 Ban. & A. 172, 1879.
Dist. N. J., Nixon, J., to the effeet that where the
validity of a complainaut’s patent is already established
by protracted and expensive litigation, and the proof of
the infringement clear, the court has no discretion, but
is bound to grant a preliminary injunction.

Gill v. Wells, 22 Wall. 1, 1874, Supr. Court, Clifford, J.
Showed wide diiferences between the original patent
and the reissue. 1In Collar Co. v. Van Dcusen, 23
Wall. 558, 1874, Supr. Court, Clifford, J., it was said
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that the difference between the original patent and the
rcissuc was wider even than the difference in Gl v.
Wells.

The principles stated in this case are quoted in JMllcr
v. Dridgcport Brass Co., 3 Ban., & A. 20, 1877, Dist.
(‘onn., Shipman, J., particularly to the point that if o
patent 1s taken for a combination including all the ingre-
dients of a machine, without indicating or suggesting
any other invention, a reissue cannot be granted for o
combination of a smualler number of ingredients which
may be found to produce a new and useful result.

Is examined at length, and compared with other cases
in Lerring v. Nclson, 3 Ban., & A. 63, 1877, Nortli.
Dist. N. Y., Johnson, J., and it is said that in Gl v.
Wells the reissues omitted one well-described ingredicent
of the patented combination, and substituted in its place
several other devices not equivalent to the omitted cle-
ment, nor elaimed to be such, and the court held the re-
isstie not to be for the original invention. Gill v. Wells
is said in Llerring v. Nelson not to have heen followed
in the Corn-Llanter Patent Cuse, 23 Wall. 181.

Is rcferred to in Lcowder Co. v. Powder Works, 98
U. S. 130, 1878, Supr. Court, Bradley, J., as deciding
that a rcissue to be valid must be for the same invention
as the original patent.

The decision is limited in lcrosene Lamp Leater Co.
v, Littell, 3 Ban. & A. 318, 1878, Dist. N. J., Nixon, J.,
who says it will be observed that the court in Gl v.
Wells did not ¢y that where a patent is originally taken
out for a single combination, a reissue may not be had
in which a separate claim may not be made for subcom-
binations of a part of the elements joined in one in the
original patent. Nixon, J., intimates that it may, and
refers to Corn-Planter Patent Cuse, 23 Wall. 181, and
dlerring v. Nelson, 12 0. G. 753

Is explained in Joknson v. I“Zusking, &ec. B. R. Co.,
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3 Ban. & A. 433, 1878, East. Dist. N. Y., Benedicet, J.,
to be a case where there was not ounly an omission in
the reissue of one well-described ingredient of the
patented combination, but there was substituted in its
place several other devices not equivalent for the
omitted element. Thig invalidates the reissue.

Iscited in Goodyear Dental Vulcanite Co. v. Preterre,
3 Ban. & A. 477, 1878, South. Dist. N. Y., Wheeler, J..
to the eifect that inventors of a combination are as much
entitled to equivalents as the inventors of other patent-
able improvements, if the equivalents were known to
be such at the date of the patent. Compare Goodycar
Dental Vulcanite Co. v. Davis, 12 0. G. 1, in whicl
case the date of the iénvention is said to control.

‘“ By an equivalent 1t is meant that the Ingredient
substituted for the one withdrawn performs the same
function as the other, and that it was well known at the
date of the patent sccuring the invention as a proper
substitute for the one omitted in the patented invention.
lHence 1t foliows that a party who merely substitutes
another old ingredient for onc of the ingredients of =«
patented combination 1s an infringer, if the substitute
performs the same function as the ingredient for which
it was substituted, and was well known at the date of
the patent as a proper substitute for the omitted ingre-
dient; but the rule is otherwise if the ingredient sub-
stituted was a new one, or performed substantially a
different function, or was not well known at the date
of the plaintifi’s patent as a proper substitute for the
one omitted, as in that event he does not infringe.”
Quoted in Babcock v. Judd, 5 Ban. & A. 130, 1880,
Dist. Conn., Shipman, J.

Is said in Atwood v, Portland Co., 5 Ban. & A. 537,
1880, Dist. Maine, Lowell, J., to decide that a patentee
reissuing his patent has no right to omit something which
he bad before described as cssential.
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In this casc a reissuc was held invalid. It is said in
Wilson v. Coon, 6 I°. R. 619, 1880, Souta. Dist. N. Y.,
Blatcehford, J., that much is saidd in the opinion in G/
v. Wells that was unnceessary to the deciston in that
case, and what was so said seemed to have been disre-
carded by the saine court i the subsequent case of the
Corwu-LPlanter Patent, 23 Wall. 181, In this iast casc
there was a dissenting opinion by the judge who deliv-
cred the opinion of the court in Gl v. Wells, and who
sought to apply in the Corn-Llanter Patent Case the
views he had set forth in Gill v. Wells,

It is said in Dederich v. Cussell, 9 I°. R. 808, 1881,
Fast. Dist. Penn., Dutler, J., that language may be
found in Gl v. Wells whicli, standing alone, might jus-
tify the proposition that where a general combination
cmbraces minor subordinate combinations not claimed
in the original patent, a subsequent introduction of
claims for the latter is invalid, but that this proposition
cannot be reconciled with what has been decided clse-
where, both before and since; citing awmong other cases
Ierring v, Nelsony 12 O, G, 7H3.

Is said in Drett v. Quintard, 10 ¥. R. 742, 1882,
Dist. Conn., Shipman, J., to describe the diff “ent parts
and general appearance of the Gill machi..c for the
manufacture of hat bodies and the state of the art at
that time.

Gillespie »v. Cummings, 3 Sawy. 259, 1874, Dist. Cal,
sawyer, J.

This case is explained in HHayes v. Dayton, 8 F. R.
709, 1880, South. Dist. N. Y., Blatchford, J., as decid-
1ng that a bill founded on two patents was not bad for
multifariousness, since it appeared by the bill that the
infringement must necessarily be an infringement of
both patents, and therefore the evidence would apply to
both cases, there being a common point of litigation.
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Is cited in Deering v. Winona Harvester Works, 24
F. R. 90, 1885, Dist. Minn., Nelson, J., as following
Nourse v. Allen, 8 Fisher, 63 (q. v.), as to joining in-
fringements of the same patents in the same bill.

Godfrey v. Bames, 1 Wall.” 817, 1863, Supr. Court,
Swayne, J. |

Is cited in Devin v. East Hamptonr Bell Co., 9
Blatehf. C. C. 60, 1871, Dist. Conn., Shipman, J., upon
the question of the effect of a second application after
the rejection of the first upon the point of abandonment.

Is cited in Goodyear Dental Vulcanite Co. v. Smith,
1 Ban. & A, 209, 1874, Dist. Mass., Shepley, J., to the
effect that if a party choose te withdraw his application
for a patent, intending at the time to file a new petition,
and he does so, the two petitions are to be considered
as parts of the same transaction, and both as consti-
tuting one continuous application within the meaning
of the law.

Is said in Goodyear Dental Vulcanite Co. v. Willis,
1 Ban. & A. 583, 1874, East. Dist. Mich., Emmons, J.,
to adopt the proposition that when two successive appli-
cations are made for tue procurement of a patent, and
there is no proof of actual abandonment, the subseguent
application will be decreed & continuation of the first.

Is cited in Smith v. Goodyear Dental Vulcanite Co.,
93 U. S. 500, 1876, Supr. Court, Strong, J., to the effect
that a withdrawal of an application for a patent, with
the intention of filing a new application, and the filing
such application, is one continued application, and to
be treated as such.

The statement in this case that “ if an applicant for
a patent chooses to withdraw his application, intending
at the time to file a new petition, and he does go, the
two petitions are to be considered as parts of one trans-
action, and both as constituting one continuous appli-
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cation,” must be understood to mean when the original
application is not abandoned. Weston v. White, 2
Ban. & A. 368, 1876, Dist. Conn., Shipman, J.

Goff v. Stafford, 14 O. G. 748, 1878, Dist. R. L,
Clifford, J.

This case is criticised in De F'lorez v. Raynolds, 5
Ban. & A. 152, 1880, South. I}ist. N. Y., Blatchford, J.,
as regards the dictum of Mr. Justice Clifford on a point
not directly involved in the decision of the case; that is,
that a patent granted prior to the act of 1870, but under
the act of 1861, for a term of seventeen years, would
begin to run and remain in force for the term of
secventeen years ¢“from the time it was granted,” and
uot from the prior date of an English patent granted
to the inventor for the same invention; aand the court
in De Florez v. Raynolds refuses to follow the opinion
of Clifford, J., on this point.

Is said in Stemens v. Sellers, 16 F. R. 861, 1863,
East. Dist. Penn., Butler, J., to have decided contrary
to the rule adopted in De Florez v. Roynolds, 17
Blatchf. 436 ; but the point was not directly involved in
the decision of the case. See De I'lorez v. Raynolds.

Gold, &c., Beparating Co. v. United States Disintegrating
Ore Co., 6 Blatehf. C. C. 307, 1869, South. Dist. N. Y.,
Blatchford, J.

This case is stated at some length in ZLockwood v.
Cleveland, 6 F. R. 724, 1881, Dist. N. J., Nixon,
J., as being a case where it was held under § 4918,
U. S. R. S., that in suits in equity involving inter-
fering patents, if proper issues are formed by the
pleadings, affirmative relief can be granted to either of
the parties by declaring one or the other or all of the

. patents void or valid, without the necessity of the de-
fendant filing a cross bill for this purpose. The court
in Lockwood v. Cleveland suggests that the best evi-
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dence that the mode of procedure in the above case was
regular, is found in the fact that neither of the distin-
guished patent-lawyers who argued the case, suggested
a doubt that the court had authority, under the pro-
visions of the statute, to decide such issues upon the
bill and answer. |

Goodyear v. Bishop, 2 Fisher, 160, 1861, South. Dist.
N. Y., Shipman, J.

Is said in Goodyear Dental Vulcanite Co. v. Van
Antwerp, 2 Ban. & A. 255, 1876, Dist. N. J., Nixon,
J., to adopt the rule of damages laid down in Sey-
mour v. Mc Cormick, 16 How. 490 (q. v.).

Goodyear v. Day, 1 Blatchf C. C. 565, 1850, South. Dist.
N. Y., Nelson, J.

Is explained in Goodyear v. Union India Rubber
Co., 4 Blatehf. C. C. 68, 1857, South. Dist. N. Y.,
Ingersoll, J., as deciding that a federal court had no
jurisdiction of a patent suit where the only prayer was
that the defendant be enjoined from violating his agree-
ment in a license to pay license fees.

‘  Goodyear ». Day, 2 Wall, Jr., 283, 296, 1852, Third
Circuit, Grier, J. |

The opinion of Mr. Justice Grier that the practice
of sending parties to law by a court of equity, where
the validity of a patent is denied, before granting a
final injunction, is a matter of discretion in the court
of equity, and a less common practice here than in
England, is quoted in Cochrane v. Deener, 94 U. S.
783, 1876, Supr. Court, Bradley, J., with approval.

Decided that a reissue which divides up into two
patents, what was before patented in one patent, that
is, a process and a product, the product being the direct
result of the process, and constituting a discovery,
is valid. In Powder Co. v. Powder Works, 98 U. S.
187, 1878, Supr. Court, Bradley, J., the case of Good-
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year v. Day is stated, and the opinion of Mr. Justice
Grier quoted from to show that a reissue which does
not claim more than the original patent is valid.

The opinion of Mr. Justice Grier in this case is
quoted in Washburn, &ec., Manuf. Co. v. Huish, 4
F. R. 905, 1880, North. Dist, 1ll., Drummond, J., to
the effect that wben any valuable discovery has been
made, the invention is generally the culminating point
of many experiments not only of the inventor but of
others. If those others are unsuccessful, their cxperi-
ments give them no right to claim a share of the honor
or profit.

The opinion of Mr. Justice Grier (page 299) is quoted
from in Whittlesey v. Ames, 5 Ban. & A. 102, 1880,
North. Dist. Ill.,, Blodgett, J.; 8. ¢c., 13 F. R. 898,
to the effect that any valuable invention is usually con-
temporaneous with a great number of unsuccessful ex-
periments in similar devices, but these experiments
have no effect upon the right of the inventor to his
monopoly.

Is cited in Loot v. Railway Co., 105 U. S. 205,
1881, Supr. Court, Matthews, J., as settling the practice
that a trial of the validity of a patent may be had in
a suit in equity as well as at law, in the United States.

Is said in Zeas v. Albrigh., 13 F. R. 412, 1882, Dist.
N. J., Nixon, J., to be the same in principle with the
latter case, and not to sustain jurisdiction in a federal
court of a suit to enforce the covenants of a license.

Goodyear v. New Jersey Central Railroad, 2 Wall. Jr.,
356, 1853, Dist. N. J., Grier, J.

Is said in Welling v. Rubber, &c. Manuf. Co., 2
Ban. & A. 4, 1875, Dist. N. J., Nixon, J., to decide
that one patent may cover both process and product;
but in such a case the description in the specification
snd claim should show the inventor had both in mind.
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Goodyear v. Providence Rubber Co., 2 Cliff. 351, 371,
1864, Dist. R. 1., Clifford, J.; s. ¢. 2 Fisher, 499.

¢¢ No doubt can be entertained that a new product of
manufacture, and a new process or method of producing
the new article, are proper subjects of separate and
distinct claims in an original patent.” Quoted in BAer-
7l v. Yeomans, 1 Ban. & A. 55, 1874, Dist. Mass.,
Shepley, J.

Is said in Badische Anilin, dic. Fabrik v. Ham:lton
Manuf. Co., 3 Ban. & A. 239, 1878, Dist. Mass.,
Shepley, J., fully to sustain the right to reissue a patent
in two divisions, one for the new process and one for
the new product.

Goodyear v. Union Rubber Co.,, 4 Blatchf. C. C. 23, 1857,
South. Dist. N. Y., Ingersoll, J. '

Stated in Hartell v. Tilghman, 99 U. S. 554, 1878,
Supr. Court, Miller, J., as a case where a court of the
United States refused jurisdiction of a case brought to
restrain licensees from using an invention until they
accounted and paid royalties.

Is said in Zeas v. Albright, 18 ¥. R. 412, 1882, Dist.
N. J., Nixon, J., to be very similar to the latter case
in all its facts and aspects, except that the defendants
were licensees and not grantees, and jurisdiction in a
federal court of a bill to enforce the covenants of a
license was not sustained. See Wilson v. Sandford.

Goodyear Dental Vuleanite Go. v, Davis, 12 O. G 1,
1877, Dist. Mass., Shepley, J.

Mr. Justice Shepley says, that an inventor of & combi-
nation is entitled to equivalents, ix the equivalents were
known to be such at the date of the invention. But
compare Gould v. FRees, 15 Wall. 187, 194; GHll v.
Wells, 22 Wall. 1, where the same statement is made in
regard to the date of the patent. In Goodyear Dental
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Vulcanite Co. v. Preterre, 3 Ban. & A. 477, 1878,
South. Dist. N. Y., Wheeler, J., it is questioned but not
decided which is the controlling date.

Goodyear Dental Vulcanite Co. v. Davis, 102 U. 8. 222,
1880, Supr. Court, Strong, J.

The evidence in Atwater Manuf. Co. v. Deecher
Manuf. Co., 8 F. R. 609, 1881, Dist. Conn., Ship-
man, J., i3 stated to be too scanty to bring the latter
case within the doubts expressed by the Supreme Court
in the former case as to the validity of a disclaimer.

Goodyear Dental Vulcanite Co. v. Gardner, 4 Fisher, 226,
1870, Dist. R. I., Clifford, J.

Is expiained in Goodyear Dental Vulcanite Co. v.
Smith,1 Ban. & A. 207, 1874, Dist. Mass., Shepley, J.,
and the construction contended for by the defendant in
the latter case — that is, that the use of the moulds is
the process or mode by which the artificial plate for
teeth and gums is constructed — is negatived.

Goodyear Dental Vulcanite Co.?.Root, 6 0. G. 154, 1874,
North. Dist. N. Y., Hunt, J.

Hunt, J., considered himself bound by the previous
decisions in Massachusetts on the same patent. This
course is followed in Goodyear Dental Vulcanite Co. v.
Willis, 1 Ban. & A. 571, 1874, East. Dist. Mich.,
Emmons, J.

Goodyear Dental Vulcanite Co. v. Wetherbee, 2 Cliff, 555,
1866, Dist. Mass., Clifford, J.

Is explained as to the question of the effect of a new
application filed after a rejecticn of the previous one
upon the question of abandonment in Bevin v. FEast
Hampton Bell Co., 9 Blatchf. C. C. 62, 1871, Dist.
Conn., Shipman, J.

Is cited in Colgate v. Western Union Telegraph Oo 4
Ban. & A. 64, 1878, South. Dist. N. Y., Biatchford, J
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to the point that an original application being rejected
by the commissioner of patents, and not renewed for
eight years, 18 not. proof of intention of abandonment
of the invention, there being no proof of withdrawal of
the application or of actual abandonment. The fact
that the invention had gone into public use to some ex-
tent during that time, with the knowledge and consent
of the invencor, was not held to change the case.

Gcodyear Dental Vulcanite Co.v. Willis, 1 Flip. 338, 1874,
East. Dist. Mich., Emmons, J.

The subject of the operation of a decree in one cir-
cuit court upon the decision of a suit on the same
patent in another circuit court, is said to have been
fully discussed in this case, and authorities collated,

and the decision in this case is approved in Seurls v.
Worden, 11 F. R. 502, 1882, Dist. Mich., Brown, J.

Gordon ». Anthony, 16 Blatchf. C. C. 234, 1879, South.
Dist. N. Y., Blatchford, J.

The rule in this case, that a receiver cannot convey
title unless the legal owner of the title joins, was said
in Adums v. Howard, 22 F. R. 658, 1884, South. Dist.
N. Y., Wallace, J., not to apply to the transfer of a
mere equitable title.

Gorham Co. v. White, 14 Wall. 511, 1871, Supr. Court,
Strong, J.

Cited in Perry v. Starrett, 3 Ban. & A. 489, 1878,
South. Dist. N. Y., Whecler, J., as deciding that to
constitute iufringement of a design patent, the designs
must be so similar as to appear to ordinary observers
to be the same, and they need not be so near alike
as to appear to experts to be the same.

Is said in Jennings v. Kibbe, 10 F. R. 670, 1882,
South. Dist. N. Y., Blatchf., J., to decide that the
true test of identity of design is sameness of appear-
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ance ; in other words, sameness of effect upon the eye,
— not necessarily the eye of an expert, but the eye of
an ordinary observer of ordinary acuteness.

Gottfried v. Miller, 104 U. 5. 521, 1882, Supr. Court,
Woods, J.

Is quoted from in Curran v. Burdsall, 20 F. R. 838,
1883, North. Dist. Ill., Blodgett, J., to the effest that
where one sells a patented machine and subsequently
acquires a right in the patent, the sale of the machine
estops him from prosecuting his vendee for the infringe-

ment of the patent.

Gould v. Rees, 15 Wall, 187, 1871, Supr. Court, Clifford, J.

Is said in Sarven v. Hall, 11 Blatchf. C. C. 298, 1873,

Dist. Conn., Woodruff, J., not to be in conflict with the
decision in the latter case.

Decides that if a defendant omits one element of a
patented combination, he does not infringe it although
he substitutes a new element, or one which performs a
substantially different function, or one which is old but
was not known at the time of plaintifi’s invention to be a
proper substitute for the omitted ingredient. Zurrell
v. Spaeth,2 Ban. & A. 187, 1875, Dist. N. J., Nixon, J.

Mr. Justice Clifford is cited in Goodyear Dental Vul-

~canite Co. v. Preterre, 3 Ban. & A. 477, 1878, South.
Dist., N. Y., Wheeler, J., to *the effect that inventors
of a combination are as much entitled to equivalents as
the inventor of other patentable improvements, if the
equivalents were known fo be such at the date of the
patent. But comparve Goodyear Dental Vulcanite Co.
v. Davis, 12 0. G. 1, where it is said to be the date of
the invention. It is questioned in Goodyear Dental
Vulcantte Co. v. Preterre, which date controls.

'This case is said, in Rowell v. Lindsay, 6 T.R. 296,
1881, East. Dist. Wis., Dyer, J., to settle the rule of
law that bona fide inventors of a combination are as
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much entitled fo equivalents as inventors of other
patentable improvements, and the language of the court
to this point is quoted at length,

Gould v. 8picer, 15 F. R. 344, 1882, Dist. R. L, Gray, J.
Is said in Singer Manuf. Co. v. Goodrich, 15 F. R.
456, 1883, Dist. Mass., Nelson, J., to decide that if any
invention claimed or described in & veissue is identical
with either of the claims in the original, it must be
protected.

Gould's Manuf. Co. ». Cowing, 8 Q. G. 278, 1874, North.
Dist. N. Y., Hunt, J.

Opinion of Mr. Justice Hunt: “I understood the
rule to be settled that when the patent is for an im-
provement in a machine, the damages for an infringe-
ment of such patent are confined to the profits made by
the use of the improvement only, and not by the manu-
facture of the whole instrument.” Quoted in Calfins
v. Bertrand, 8 F. R. 758, 1881, North. Dist. Ill.,
Blodgett, J.

Graham v. McCormick, 11 F. R. 859, 1880, North. Dist.
Ill., Drommond, J.

Is said in Vermont Farm Machine Co. v. Marble, 19
F. R. 808, 1884, Dist. Vt., Wheeler, J., to seem to
have decided on full ¢sraideration and argument, under
the statute now ir {ooos, that an inventor may have a
patent for an invention dzseribed in & prior patent to
himself. .

It is said in Wilson v. Cubley, 26 F. R. 157, 1886,
North. Dist. Ill., Blodgett, J., that under the rule estab-
lished in Grakam v. McCormick, if a patentee shows in
an earlier patent a feature analogous in function and
operation to one described as part of the invention in
a later patent, the feature so shown in the earlier patent
does not prevent him from putting in a claim for this
invention in the later patent.

v
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Grant . Raymond, 6 Pet. 218, 1832, Supr. Court., Mar-
shall, C. J.

Is explained in Welson v. Lousseaw, 1 Blatchf. C. C.
100, 1845, North. Dist. N. Y., wer Curiam, as decid-
ing that where the commissioner of patents has issued

- a void patent, he may issue a valid patent afterwards
for the portion of the term not then expired.

Is said in DBattin v. Taggert, 17 How. 83, 1854, Supr.
Court, McLean, J., to have sustained a reissued and
corrected patent before any legislation was had upon the
subject.

Is cited in Day v. New England Car Spring Co.,
3 Blatchf. C. C. 181, 1854, South. Dist. N. Y., Betts, J.,
to the effect that in an action at law for infringement of
a patent the defendant may plead.special matters which
the statute authorizes to be given under the general
issue,

Is referred to in Loom Co. v. Higgins, 105 U. S.
588, 1881, Supr. Court, Bradley, J., as deciding that an
insufficient specification in a patent is a defence to a
suit on it without an allegation of fraudulent intent, and
that such allegation was only necessary if the defendant
wished to avoid the patent. Conitre, the decisions in
W hittemore v. Cutter, 1 Gall. 429 ; Lowell v. Lewis,
1 Mas. 182; Gray v. James, Pet. C. C. 394.

It is said in Odell v. Stow?, 22 . R. 162, 1884,
South. Dist. Ohio, Sage, J., that the earlier cases and
some of the later are in harmony with the rule in
Grant v. Raymond, that the correct perfm'mance of all
the preliminaries to the procuring of an original or re-
issued patent is always examinable in the court in which
a suit for violation of such patent is brought.

Gray v. James, Pet. C. C. 394, 1817, Dist. Pean., Wash-
ington, J.
Is referred to in Loom Co. v. Higgins, 105 U, S. 588,
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1881, Supr. Court, Bradley, J., as deciding that .an
insufficient specification in a patent, if done with fraudu-
lent intent, is a defenceto a suit. ‘The fraudulent intent
is not held necessary in Grant v. Raymond, 6 Pet. 218
(q. v.), unless the defendant wishes to avoid the patent.

Greely, fLx Parte, 6 Fisher, 575, 1873, Dist. Mass,
Shepley, J. /
Is stated briefly in' Be Squire, 3 Ban. & A. 137,
1877, East. Dist. Mo., Treat, J.

Greenwood v. Bracher, 1 F. R. 856, 1880, Dist. N. J.,

Nixon, d. |
Is cited and explained in Minneapolis Harvester

Works v. McCormick Harvesting Machine Co., 28
F. R. 566, 1886, Dist. Minn., Nelson, J.
~ The practice adopted in that case, of requiring the
complainant in a case where there is some doubt on the
question of priority of invention tc show that the de-
fendants are not pecuniarily responsible, and will not give
a bond of security to satisfy the decree of the court as
to damages before an injunction could be granted, was
followed in National Hat -Pouncing Machine Co. v.
Hedden, 29 F. R. 149, 1886, Dist. N. J., Wales, J.

H.

Hailes v. Albany Stove Co, 16 F. R. 240, 1883, North.
Dist. N. Y., Wallace, J.
Is said in Brush v. Condit, 20 F. R. 831, 1884, South.
Dist. N. Y., Shipman, J., to state clearly the law upon
. the subject of disclaimer.

Hailes v. Van Wormer, 7 Blatchf. C. C. 443, 1870, North.
Dist. N. Y., Woodruff, J.

Is afirmed in Russell &e. Manuf. Co. v. Mallory,

10 Blatchf. C. C. 146, 1872, Dist. Conn., Woodruff, J.,
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as distinguishing between a patentable combination and
a mere aggregation of clements having no relation to
each other, or no reciprocal or co-operative action to pro-
duce the result obtained.

Hailes v. Van Wormer, 20 Wall. 353, 1873, Supr. Court,
Strong, J.

The opinion of Mr. Justice Strong is quoted in .Looth
v. Parks, 1 Ban. & A. 227, 1874, North. Dist. Chio,
Welker, J., to the effect that a new combination, if it
produces new and useful results, is patentable, though
all the constituents are well known, if the results are not
a mere aggregate of similar results each produced by
one element of the combination. |

Decides as to the patentability of a combination of
known elements. Cited in Reckendorfer v. Faber, 92
U. S. 353, 1875, Supr. Court, Hunt, J., to show that
the question of patentability is open to the court, and
not conclusively settled by the granting of a patent.

‘¢ Any case where a new result is produced by a com-
bination — a result not previously preduced by either of
the elements acting separately —is not in the rule as
to aggregations laid down in Hailes v. Van Wormer.”
Cited to this effect in Stelwell, &c. Manuf. Co. v. Cin-
cinnati Gaslight, &c. Co., 1 Ban. & A. 614, 1875, East.
Dist. Ohio, Swing, J.

The principle of this decision is approved in Herring
v. Nelson, 3 Ban, & A, 61, 1877, North. Dist. N. Y.,
Johnson, J. |

The doctrine of this case is said in Williams v. Rome
&c. B. R. Co., 3 Ban, & A. 422, 1878, North, Dist. N.
Y., Blatchford, J., to be this ; that a2 new combination, if
it produces new and useful results, is patentable, though
all the constituents of the combination were well known
and in common use before the combination was made ;

that the results, however, must be a product of the com-
6
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bination, and not a new aggregate of several results,
each the complete product of one of the combined ele-
ments ; that merely bringing old devices into juxtaposi-
tion, and there allowing each to work out its own effect,
without the production of something novel, is not inven-
tion; and that no one by bringing together several old
devices, without producing a new and useful result, the
joint product of these'elements of the combination, and
something more than an aggregate of old results, can
acquire a right to prevent others from using the same
devices, either singly or in other combinations.

Is cited in Webster Loom Co. v. Higgins, 4 Ban. &
A. 97, 1879, South. Dist. N. Y., Wheeler, J., to the
point that the mere aggregation of devices, each pro-
ducing its appropriate effect, unchanged by the others,
that effect having no relation to the combination and in
no sense being its product, is not patentable combina-
tion, and does not show the requisite invention.

Is cited in Slawson v. Grandstreet, P. P. & F. R. K.
Co., 5 Ban. & A. 213, 1880, East. Dist. N. Y., Bene-
dict, J.; 8. c. 4 F. R. 534, and compared with the latter
case as being a case where the claim of the patent did
not show a patentable invention, but only a combina-
tion of old elements, €. ¢g., an illumination window of
mica in a stove.,

The opinion of Mr. Justice Strong as to the non-
patentability of a combination of old elements producing
a result which is an aggregate of similar results, each
the complete product of one of the combined elements,
is quoted from in Pickering v. Mc Cullough, 104 U. S.
317, 1881, Supr. Court, Matthews, J.

Is cited in Phillips v. Detroit, 111 U. S. 607, 1883,
Supr. Court, Woods, J., as a case where there was no
invention, but a combination of old elements.

The opinion of Mr. Justice Strong to the effect that
a new combination if it produces new and useful results
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is patentable, though all the constituents of the combina-
tion were well known and in common use before the
combination was made, but that the results must be a
product of the combination, and not a mere aggregate of
several results, each a complete product of one of the
combined clements, is quoted in Wood v. Packer, 17
F. R. 651, 1883, Dist. N. J., Nixon, J.

Is cited in Morris v. McMillin, 112 U. S. 249, 1884,
Supr. Court, Woods, J., as a case where there was no
invention, but a combination of old elements.

The principles of this case were applied in Mosler
Safe & Lock Co. v. Rlosler, 22 F. R. 905, 1885, Scuth.
Dist. Ohio, Sage, J.; and the rule of decision followed
in Zhatcher Heating Co. v. Burtis, 121 U. S. 295, 1886,
Supr. Court, Matthews, J.

Hall v. MacNeale, 107 U. S. 90, 1883, Suvr. Court, Blatch-
ford, J.

Is cited in Thompson v. Doisselier, 114 U. S. 11,
1884, Supr. Court, Blatchford, J., as a case where the
invention described in the patent was held not to be
patentable.

Hall v. Wiles, 2 Blatehf. C. C. 194, 1851, South. Dist.
N. Y., Nelson, J.
Is said in Worden v. Searls. 21 F. R. 408, 1884, Dist.
N. J., Nixon, J., to decide that the part of the thing
patented which is claimed without right must be a
material and substantial part of the invention in order
to render a disclaimer necessary.

Hammond v. Hunt, 4 Ban. & A. 111, 1879, Dist. Mass.,
Lowell, J.

Approved in Birdsell v. Shaliol, 112 U. S. 487,
1884, Supr. Court, Gray, J., as to the court’s ordering
the joinder of licensce as plaintiff, on motion of the
defendant in suit for an infringemeat.
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Hapgood v. Hewitt, 119 U. S. 226, 232, 18§86, Supr. Court,
Blatchford, J.
1t is said in Montross v. Mabie, 30 . R. 235, 1887,
South. Dist. N. Y., Brown, J., that the language of the
couri in that case that a right to sell, granted to a
corporation under the patent, if a mere personal one,
is extinguished by the dissolution of the corporation,
must be interpreted in reference to new goods made
by an independent corporation after the dissolution of
the former corporation, and docs not mean that a license
to sell granted to a firm is ended as soon as the firm
dissolves.

Hardin ». Boyd, 113 U. S. 7506, 1884, Supr. Court, Harlan, J.

Cited in Leay v. DBerlin, dc. Lnvelope Co., 50

F. R. 449, 1887, South. Dist. N. Y., Wheceler, J., to

the effect that a reissue is valid, if it only gives a more

correct description of the same invention which is de-
scribed in the original patent.

Harkness v. Hyde, 98 U. S. 476, 1878, Supr. Court,
Field, J. ) +
Is cited in United States v. American Dell Telephone
Co., 29 F. R. 28, 1886, South. Dist. Ohio, Jackson, J., as
a case in which a motion to dismiss a suit was treated
by the court as a motion to set aside the service, and
was sustained, the illegality of the service not appearing
on the face of the record.

Hartell v. Tilghman, 99 U. S. 547, 556, 1878, Supr. Court,
Miller, J.

It is said in Pentlarge v. Becston, 5 Ban. & A. 530,
1880, East. Dist. N. Y., Benedict, J., that the remarks
of the Supreme Court in the above case are calculated
to render it doubtful whether in the absence of a termi-
nation of a license by mutual agreement or final decree
a revocation of the license could be effected by notice ;
but the case went off on another point.
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Is said in White v. Lee, 5 Ban. & A. 574, 1880,
Dist. Mass., Lowell, J., to overrule those patent cases
which held that a breach of covenant in a license is
per se a forfeiture of the license. Such a breach is not
a forfeiture unless it is stipulated to that effect in the
license. The case of Lurtell v. Tilghman is a late
and controlling case.

This case is said to be conclusive of the case of
Adams v. Meyrose, 7 F. R. 201, 1881, East. Dist.
Mo., Treat, J., where the plaintiff sought to charge the
defendants as infringers of the patent despite the con-
tract of license in consequence of non-compliance with
its terms. 'I'reat, J., says at first it seemed clear under
the contract that the suit was well founded ; but as the
majority of the United States Supreme Court had taken
an adverse view, nothing remained for him but to dis-
miss the bill in accordance with the decision.

This case is said, in LZilienthal v. Washburn, 8 F. R.
709, 1881, East. Dist. La., Pardee, J., to have been a
case where the want of jurisdiction in the federal court
appeared upon the face of the bill as it set forth a con-
tract of license, and the parties being citizens of the
same State, it was held, by a divided court, that the
federal court had no jurisdiction.

Referred to in Albright v. Teas, 106 U. S. 619, 1882,
Supr. Court, Woods, J.; as deciding against the juris-
diction of a federal court when the case is an agreement
respecting a patent, but not involving the construction
of any law relating to patents.

It is said in Zeas v. Albright, 13 F. R. 412, 1882,
Dist. N. J., Nixon, J., that in the former case the
court intimates that McLean, J., went too far in the case
of Lrooks v. Stolley, 3 McLean, 523 (q. v.), in maintain-
ing the jurisdiction of the courts of the United States in
cases where suit is brought to enforce a license, or where
there 1s shown by the bill to be an existing license.
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Is cited in Adams v. Meyrose, 10 F. R. 678, 1882,
East. Dist. Mo., Treat, J., to the point that a suit on
a license cannot be maintained in a federal court
when the citizenship of the parties does not give
jurisdiction.

Is cited in Smith v. Standard Laundry Machkine Co.,
19 F. R. 826, 1882, South. Dist. N. Y., Wheeler, J.,
and distinguished ‘from the latter case.

It is said in Curran v. Craig, 22 F. R. 102, 1884,
East. Dist. Mo., Treat, J., that the former case decides
that where the demand against a receiver does not
involve the administration of the trust lawfully com-
mitted to him, bat alleges that he has taken unlawful
possession of property not included in the trust, a suit
will lie against him personally as for a trespass.

The federal court in this case is said in Hammacher
v. Wilson, 26 F. R. 240, 1886, Dist. Mass., Carpenter,
J., to have found as a fact that there was a subsist-
ing license given by the complainant to the respond-
ent, and therefore refused to take jurisdiction of the
case, and left the parties to their remedy in the State
court. )

The preliminary injunction in Mec Carty, &ec. Zrad-
ing Co. v. Glaenzer, 30 F. R. 387, 1887, South. Dist.
N. Y., Wallace, J., was denied on the authority of
Hartell v. Tilghman, as a case not involving the va-
lidity of a patent, but rights under a license.

Hartshorn v. Day, 19 How. 211, 1856, Supr. Court,
Nelson, J.
Is quoted from in Goodyenr v, Union Rubber Co.,
4 Blatchf. C. C. 69, 1857, South. Dist. N. Y., Ingersoll,
J., to the effect that if a failure to pay the license fee
does not forfeit and rescind the license, the owner of
the patent cannot sustain a bill in equity in a federal
court for infringement of the patent.
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Hatch ». Adams, 22 F. R. 434, 1884, East. Dist. Penn.,
McKennan, J.

Is interpreted in Hobbie v. Smith, 27 F. R. 662,
1886, North. Dist. N. Y., Coxc, J., as authority only
for the proposition that the purchaser of patented arti-
cles from the grantee of an exclusive territorial right is
not at liberty to bring them into the territory of another
grantee and there sell them in the course of trade.

Hatchman, [n Re, 26 O. G. 738, 1884, Dist. Col., Mec-
Arthur, J.

Is said in Boland v. Thompson, 26 F. R. 635, 1886,
South. Dist. N. Y., Coxe, J., to be authority for the
proposition that when a claim has becen examined and
rejected by the commissioner, and the rejection acqui-
esced in by the patentee or his solicitor, and the patent
be issued without the claim, there is no inadvertence or
mistake which will entitle the patentee to a reissue.

Hathaway v. Roach, 2 W. & M. 63, 1846, Dist. Mass.,
Woodbury, J.

Is quoted from in Hussey v. Bradiey, 5 Blatchf. C. C.
213, 1864, North. Dist. N. Y., Hall, J., to the effect that
models, procured by the defendant, of machines de-
seribed in the plaintiff’s patent, may be taxed as part
of the defendant’s costs.

Hawley v». Mitchell, 1 Holmes, 42, 1371, Dist. Mass.,
Shepley, J.; s. c. 16 Wall. 544.

Is said in American Cotton Tie Co. v. Simmons,
3 Ban. & A. 321, 1878, Dist. R. L., Shepley, J., fully to
state the law that a patentee has the right, in selling a
patented article, to put a restriction on its sale or use,
and to convey only a restricted title, or to license only
a restricted use; and if he does so, the purchaser can
convey to another only what title he gets.

Is said in American Cotton Tie Supply Co. v. Bul-
lard, 4 Ban, & A. 529, 1879, South. Dist. N. Y.,
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Blatchford, J., to state fully the law upon the point that
a purchaser of a restricted title to a patent, or a license
only to a rvestricted use, cannot convey a better or
clearer title than he has himself.

Hayden . Oriental Mills, 15 F. R. 605, 1883, Dist. R. 1.,
Lowell, J.

Is cited in May v. Logan County, 30 F. R. 257,
1887, North. Dist. Ohio, Jackson, J., as a case holding
that a State statute of limitation may be interposed as
a defence in a suit in the federal court for infringement
of a patent. See Colling v. Peebles.

Hayden v. Suffolls Manuf, Co., 4 Fisher, 103, 1862, Dist.
Mass., Sprague, J.

The opinion of Sprague, J., in this case is quoted at
length in Washburn, &c. Manuf. Co. v. Haish, 4 F.R.
205, 1880, North. Dist. Ill., Drummond, J., upon the
point that when it is sought to invalidate a useful inven-
tion by an old machine made years ago, the burden of
satisfying the jury upon the point that the two machines
are similar rests upon the defendant.

Hayward v. Andrews, 106 U. S. 672, 1882, Supr. Court,
Matthews, J.

Is distinguished in Rogeré v. Ltiessner, 30 F. R. 530,
1887, South. Dist. N. Y., Wheeler, J.

Hayward v. St. Louis, 11 F. R. 427, 1882, East. Dist. Mo.,
Treat, J. See Collins v. Peebles.

Heald v. Rice, 104 U. S. 737, 1882, Supr. Court, Mat-
thews, J.

Is said in Avery v. Anthony, 106 U. S. 146, 1882,
Supr. Couart, Woods, J., to be to the same effect as
James v. Campbell, 104 U. S. 356 (q. v.).

The principles of its decision are followed in Thatcher
Heating Co. v. Burtis, 121 U. S. 295, 1886, Supr. Court,
Matthews, J. See Hatiles v. Van Wormer.
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Heaton v. Quintard, 7 Blatchf. C. C. 73, 1869, South. Dist.
N. Y., Blatchford, J.
Is distinguished in American Cotton Zie Co. v. JMc-
Cready, 4 Ban. & A. 5§99, 1879, South. Dist. N. Y.,
Blatchford, J.

Hendrie v. Sayles, 98 U. S. 546, 1878, Supr. Court, CIif-
ford, J.

Is referred to in Loot v. Railway Co., 105 U. S. 204,
1881, Supr. Court, Matthews, J., as the only case where
a suit in equity, brought aiter the patent had expired,
for an account of profits, had come before the courts
till the case of Root v. Railway Co. IHendrie v. Sayles
was decided on demurrer, on a single point, and the
question of jurisdiction was not noticed.

Is stated in Flire Extinguisher Manuf. Co. v. Gra-
ham, 16 F. R. 555, 1883, West. Dist. Va., Hughes, J.,
to have decided that when an assignment of an inven-
tion is made before the grant of the patent, a renewal
of that patent may be issued to the assignee if the lan-
guage of the assignment is broad enough to cover the
extended term.

Is cited in Joknson v. Wilcox & G'ibbs Sewing Ma-
chine Co., 27 F. R. 690, 1886, South. Dist., N. Y., Wal-
lace, J., explaining that case to have been decided as 1t
was, because the assignment in terms carried extension of
the patent to the assignee. The case of Clum v. Brewer,
2 Curtis, C. C. 520, is cited in the case of Hendrie
v. Sayles, and the language of Curtis, J., quoted at
length.

Henry . Francestown Soapstone Stove Co., 17 O. G.
069, 1880, Dist. N. H., Lowell, J.
The opinion cf Judge Lowell in the above case, and
non-concurrence with Judge Shepley, whose opinion in
the same case is reported in 9 O. G. 409, is noticed in
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Graham v. Geneva, dec. Manuf. Co., 11 F. R. 142,
1880, East. Dist. Wis., Dyer, J.

Henry v. Providence Tool Co, 14 O. z. 855, 1878, Dist.
R. 1., Clifford, J.

Decides that an exceptional prolongation of a foreign
patent by a foreign power beyond its nataral term, does
not extend the term of the patent in the United States,
but the United States patent expires at the expiration
of the original term of the foreign patent, which was

. in force at the time of the granting of the United
States patent. Henry v. Providence Tool Co. is cited
at length to this effect in Reissner v. Sharp, 4 Ban. &
A. 877, South. Dist. N. Y., 1879, Blatchford, J.

This case is said in Bate Refrigerating Co.v. Gillett,
13 F. R. 557, 1882, Dist. N. J., Nixon, J., to have
been & case raising the question as to whether a United
States patent expires when the original term of a prior
foreicn patent, in force when the United States patent
was granted, expires, or whether a special extension of
the foreign patent saves the domestic patent from laps-
ing when the term ends, which was running at the
eranting of the domestic patent. Clifford, J., in Henry
v. Providence Tool Co., is said in Bate Refrigerat-
ing Co. v. Gillett, to have held that the prolongation
of the English patent for a further term did not save the
domestic patent from lapsing at the end of the term
of the English patent running when it was originally
granted.

This case is examined in Paillard v. Bruno, 29 F.
R. 865, 1886, South. Dist. N. Y., Wallace, J., and said
to decide that in a case where the original term of a
foreign patent has been extended subsequently to the
grant of the United States patent, this extension of the
foreign patent does not prolong the term of the United
States patent under § 4887, U. 8. R. S., and the United
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States patent expires at the end of the original term
of the foreign patent.

Herring ». Gage, 3 Ban. & A. 396, 1878, North. Dist.
N. Y., Wallace, J.

Is said in Garretsonv. Clark, 4 Ban. & A. 538, 1879,
North. Dist. N. Y., Blatchford, J., to be consistent with
the rulings in the latter case, the rule being that a
plaintiff in proving the profits of the defendant is re-
quired to separate between an unpatented part of what
the defendant makes and sells, and the patented part,
and not between such patented part and something
which the defendant does not embody in his machine.

Herring v. Nelson, 14 Blatchf. C. C. 293, 1877, North.
Dist. N. Y., Johnson, J.; s.¢. 12 O. G. 753.

Is referred to in Kerosene Lamp Heater Co. v. Lit-
tell, 3 Ban. & A. 318, 1878, Dist. N. J., Nixon, J., as
containing a satisfactory explanation of the law of re-
issue in the case of a patent for a combination.

Is cited by the plaintiffs in Joknson v. Flushing, dec.
R. R. Co., 3 Ban, & A. 434, 1878, East. Dist. N. Y.,
Benedict, J., as being in opposition to Gill v. Wells, 22
Wall. 24 ; but the court said, in Johinson v. Flushing, &c.
R. R. Co., that a reference to the opinion in Herring v.
Nelson shows that the court did not understand it to be
in conflict with G¢ll v. Wells. 1In Herring v. Nelson the
specification and drawings of the original patent plainly
disclosed, beside the main invention, that is, the cooling
grain and saving wastc in converting it into flour, a
subcombination producing a separate result, that is, the
cooling only ; and this other result was properly claimed
in a separate claim in the reissue.

Is said in Christman v. Rumsey, 4 Ban. & A. 513,
1879, North. Dist. N. Y., Blatchford, J., to have taken
a correct view of the decisions in Gl v. Wells, 22
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Wall. 1, and Russell v. Dodge, 93 U. S. 360, as to the
conclusiveness of the decision of the commissioner
of patents upon the validity of a rcissue in a suit
of infringement.

The reason for sustaining the reissue in this case is
said in Dlackman v. Hibbler, 4 Ban. & A. 645, 1879,
East. Dist. N. Y., Be"?edict, J., to have been that all
that had been added was the new claim, which embodied
in words that which the specifications and drawing of
the original patent could not fail to disclose to any in-
telligent examination.

Hicks v. Kelsey, 18 Wall. 670, 1873, Supr. Court,
Bradley, J.

Is said in Goodycar Dental Vulcanite Co. v. Willis, 1
Ban. & A. 579, 1874, East. Dist. Mich., Emmons, J., to
concede that cases may arise where the degree ¢ * supe-
riority arising in a machine by substituting new materials
for old may be so great as to amount to a difference 1n
kind of effect nroduced, and not merely a difference in
degree, and constitutes a patentable invention.

Decides as to the patentability of an invention. Cited
in Reckendorfer v. Faber, 92 U. S. 354, 1875, Supr.
Court, Hunt, J., to show that the question of patenta-
bility is open to the court, and is not conclusively settled
by the grant of the patent.

Is quoted from in Smith v. Goodyear® Dental Vulcan-
tte Co., 93 U. S. 496, 1876, Supr. Court, Strong, J., as
intimating that a substitution of one material for an-
other, if it is more than formal, that is, if 1t effects some
new and useful result, as increase of efliciency, or a
decided saving in the operation, may be patentable.

The principle of this case, that mere substitution of
one material for another is not invention, was applied
in Dalton v. Nelson, 2 Ban. & A. 228, 1876, South. Dist.
N. Y., Shipman, J.
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Is cited in Rumford Chemical Works v. Hecker, 2
Boa. & A. 361, 1876, Dist. N. J., Nixon, J., as recog-
nizing the authority and principles of Crane v. Price,
1 Web. P. C. 409, that in a process of manunfacture a
substitution of one article for another, e. g., anthracite
instead of bituminous coal with the hot blast in smelting
iron ore, may be a patentable invention, since it may
produce different results.

- Is cited in United States Stamping Co. v. King, 4
Ban. & A. 477, 1879, South. Dist. N. Y., Blatchford, J.;
s.C. 7 F. R. 868, as settling the principles which govern
the latter case.

Is said in feald v. Rice, 104 U. 5. 755, 1881, Supr.
Court, Matthews, J., to aftirm the decision of flotchkiss
v. Greenwood, 11 Ilow. 248, 266, as to the non-
patentability of a mere substitution of one material
for ancthier in the constitution of a machine, although
it may be cheaper and better.

Is referred to in Pennsylvania R. K. v. Locomotive
Truck Co., 110 U. S. 495, 1883, Supr. Court, Gray, J.,
and the opinion of Mr. Justice Bradley quoted from, to
the effect that in compositions a change of ingredients
may change the composition, whereas in a machine an
iron bar instead of a wooden one does not change the
machine.

Hill ». Whitcomk, 1 Holmes, 317, 1874, Dist. Mass.,
Shepley, J.

Is cited in Hartell v. Tilghman, 99 U. S. 554, 1878,
Supr. Court, Miller, J., to the point that if a case does not
arise under any act of Congress, nor depend in any way
upon any law of Congress, in relation to patents, but
entirely upon a contract relating to a patent, a court of
the United States has no jurisdiction of the case.

Decided that a licensee cannot alone maintain a suit
in equity for the infringement of a patent. Lowell, J,,
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in Hammond v. Hunt, 4 Ban. & A. 114, 1879, Dist.
Mass., followed the authority of this case. Compare
Littlefield v. Perry, 21 Wall, 205; Star Salt Caster
Co. v. Crossman, 3 Ban. & A. 281,

Hitchcock v. Tremaine, 9 Blatchf. C. C. 550, 1872, South.
Dist. N.Y., Woodruff, J.

In La Baw v. Huwkins, 1 Ban. & A. 436, 1874,
Dist. N. J., Nixon, J., it is said that Hitclicock v. 1're-
maine well states the rule that a perfected and patented
invention cannot be anticipated by crude and unsuccess-
ful experiments of rival inventors, and the consciences
of witnesses strained in their attempts to clothe with
living flesh what had always remained an inert and use-
less skeleton.

Hoe v. Boston Daily Advertiser Co.,, 14 F.R. 914, 1883,
Dist. Mass., Loweil, J.
Is stated in Hartshorn v. Lagle Shade Roller Co.,
18 IF. R. 91, 1883, Dist. Mass., Lowell, J., to consider
the point fully scttled that & mistake in the form of an
affidavit 1n application for a patent does not invalidate
the patent. |

Hogg v. Emerson, 6 How. 457, 483, 1847, Supr. Court,
Woodbury, J.

Is said in Fire Extinguisher Case, 21 F. R. 44, 1884,
Dist. Ind., Morris, J., to have decided that two patents
may be united if they relate to a like subject or are in
their nature connected together.

Hogg v. Emerson, 11 How. 587, 1850, Supr. Court, Wood-
bury, J.
The court in this case says it is doubtful on principle
whether a patent is invalid whick is for two or more en-
tirely separate and independent inventions, but it is cer-
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tainly good if they are all connected in design and
operation. Cited to this effect in Sessions v. Llo-
madka, 21 F. R. 134y 1884, Eust. Dist. Wis., Dyer, J.

Hollister v. Benedict, &c. Manuf, Co., 113 U. S. 59, 1884,
Supr. Court, Matthews, J.

The langunage of the court as to the exercise of in-
ventive faculty necessary to create a patentable inven-
tion, is quoted and adopted in Kappes v. Llartung, 23
F. R. 189, 1885, South. Dist. N. Y., Coxe, J.

Also in New York Bung & Bushing Co. v. Doel-
ger, 23 F.R. 193, 1885, South. Dist. N. Y., Coxe, J.

The language of the court in this case is referred
to as instractive on the subject of patentability, in Cul-
kins v. Oshkosh Carriage Co., 27 F. R. 298, 1886,
East. Dist. Wis., Dyer, J.

This decision is said in Celluloid Munnf. Co. v.
Comstock & Cheney Co., 27 F. R. 360, 1886, Dist.
Conn, Shipman, J., to be a very sighificant decision;
prior to that case, utility of invention constituted the
main test of the inventive skill which gave the device
patentability. The effect of that decision is to make
independent evidence of the existence of inventive
gkill, apart from inferences of such existence which may
be drawn from the novelty and utility of the device,
to be of greater importance than had been understood
before. The principle of decision in this case was fol-
lowed in Zhatcher Heating Co. v. Burtis, 121 U. S.
295, 1886, Supr. Court, Matthews, J. See FHailes v.
Van Wormer,

Is said in Saz v. Taylor Iron Works, 30 F. R. 838,
1887, Dist. N. J., Butler, J., to he a striking instance
of a case where the machine embraced both great
utility and much ingenious novelty, yet the court
held that there was no invention, and did not sustain the
patent.
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Holly v. Union City, 14 O. G, 5, 1878, Dist. Ind., Draum-
mond, J.
The decision of Drummond apd Gresham, JJ., is fol-
lowed in Holly v. Vergennes Muchine Co., 4 F. R. 77,
1880, Dist. Vt., Wheeler, J.

Holmes Electric Prot.rective Co. v. Metropolitan Burglar
Alarm Co., 21 F. R. 458, 1884, South. Dist. N, Y.,
Wheeler, J.

Is said in Paillard v. Bruno, 29 F. R. 865, 1886,
South. Dist. N. Y., Wallace, J., to decide upon motion
for preliminary injunction, that when an English patent
is forfeited by failure of the patentee to pay the stamp
duty required to be paid as a condition of thc continu-
ance of the grant beyond the term of three years from
its date, the United States patent granted for the same
invention does not expire with the forfeiture of the
English patent, but extends until the expiration of the
original term of the KEnglish patent, under § 4887,
U. S. R. S.

Horman Patent Manuf. Co. 7. Brooklyn City R. Co,
15 Blatehf. C. C. 444, 1879, Kast. Dist. N. Y., Bene-
dict, J.

Is construed in Hayes v. Dayton, 8 F. R. 705, 1880,
South., Dist. N. Y., Blatchford, J., as decciding that
where a bill In equity on two patents alleged that the
defendant was using machines containing in one and
the same apparatus the inventions secured by each
of the two patents, the bill was good ; the court holding
that in the absence of any other facts the circumstance
that the two transactions complained of were the use
in a single machine of the two patented devices con-
nected with the mechanism of the machine, warranted
the inference that no prejudice would result to the de-
fendant from the joinder of the two transactions.
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Hotchkiss v. Greenwood, 11 IHow. 248, 1850, Supr. Court,
Nelson, J.

Is cited in Hicks v. Kelsey, 18 Wall. 674, 1873, Supr.
Court, Bradley, J., as deciding that a change of ma-
terials in a machine or device is not sufliciecnt change
to constitute invention, the purpose being the same, the
means of accomplishing it being the same, and the form
and mode of operation being the same.

The opinion of Mr. Justice Nelson is quoted in Good-
year Dental Vulcanite Co. v. Smnith, 1 Ban. & A. 212,
1874, Dist. Mass., Shepley, J., and the case thoroughly
examined and sald to decide only that a machine made
in whole or in part of materials better adapted to the
purpose for which it is used than the materials of which
the old one is constructed, and for that reason better
and cheaper, is not a patentable invention.

Is distinguished and explained in Goodyear Dental
Vuleanite Co. v. Willis, 1 Ban. & A. 578, 1874, East.
Dist. Mich., Emmons, J., and the explanation of Shep-
ley, J., in Goodyear Dental Vulcanite Co. v. Smith,
5 0. G. 585, approved; that is, that in Hoichkiss v.
G'reenwood, if the knobs of porcelain or clay had been
new, or by a new use in an old combination had accom-
plished new and useful results, differing not merely in
degree but in kind from the result of the old combina-
tion, the patent svould have been valid. The difficulty
in Hotchkiss v. Greenwood was, that there the peculiar
effect was not new.

Decides that a new and useful improvement in mak-
ing door and other knobs, of all kinds of clay used in
pottery, and of porcelain, by having the cavity in which
the screw is inserted by which they are fastened, largest
at the bottom of its depth, in form of a dove-tail, and
a screw formed therein by pouring in metal in a fused
state, was not a patentable invention, Woodbury, J.,

dissenting. This case is cited in Reckendorfer v. Faber,
[



a8 PATENT CASES CRITICISED.

92 U. S. 352, 187H, Supr. Court, IHunt, J., as showing
that the decision of the commissioner of patents is not
conclusive as to patentability.

Is said in Smith v. Goodyear Dental Vulcanite
Co., 93 U. S. 492, 1876, Supr. Court, Strong, J., to
decide that if the patented invention is merely the em-
ployment of one substance for the same use in sub-
stantially the same manner and with the same effect
that other substances had been used for in the manu-
facture of the same articles, then there is no patentable
invention, and (page 496) that Llotchhiss v. Green-
wwood does not decide that no use of one material in
licu of another in the formation of a manufacture can
in any casc amount to invention. If such substitution
imvolves a new mode of construction, or develops new
uses and propertiés of the article formed, it may be
patentable.

Cited in Phillips v. Detroit, 4+ Ban. & A. 350,
1879, East. Dist. Mich., Brown, J., as establishing the
rule followed in the latter case as to a mere change of
material not being a patentable invention,

The language of Mr. Justice Nelson as to the non-
patentability of a suvhstitution of materials is quoted
in feald v. Rice, 104 U. 8. 755, 1881, Supr. Court,
Matthews, J.

Is cited in Scott v. Frans, 11 F. R. 727, 1882, West.
Dist. ’enn., Acheson, J., as deciding that the substitu-
tion of one well-known material for another in the pro-
duction of a weil-known article 18 not the subject of a
patent.

Is cited in Phillips v. Detroit, 111 U. S, 607, 1883,
Supr. Court, Woods, J., as a case where there was no
invention, but a mere substitution of materials.

The language of Mr. Justice Nelson in this case, asto
the mere substitution of one known material for another
not being a patentable invention, is quoted at length in
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New York Dung & Bushing Co. v. Doelger, 23 F. R.
194, 1885, South. Dist. N. Y., Coxe, J.

The disscnting opinion of Woodbury, J., in this case,
citing the authorities giving a less stringent interpreta-
tion to the rule regarding tiie patentability of inventions,
is referred to in Leonard v. Lovell, 29 F. RR. 314, 1886,
West. Dist. Mich., Severens, J.; but the court in the
latter case feel bound to reject the principles of this
opinion on account of the recent and authoritative cases
supporting a more stringent interpretation on this
subject.

Howe », Abbott, 2 Story, 190, 1842, Dist. Mass., Story, J.
Is said in ddams v. Loft, 4 Ban. & A. 497, 1879,
Dist. N. J., Nixon, J., not to be distinguishable from
the latter case, both being cases of a double use of an
old process. In Llowe v. Abbott, the patent was for
curling palm-leaf by a process of machinery which. had
formerly been used to curl hair. In Adums v. Loft
the patent was for chewing-gum, prepared by washing
it to free it from impurities.

Howe 9. Morton, 1 Fisher, 586, 1860, Dist. Mass.,
Sprague, J.

This case is said, in American Diamond Rock Bor-
ing Co. v. Sheldon, 4 Ban. & A. 605, 1879. Dist. Vt.,
Wheeler, J., to have decided, in an elaborate opinion,
that an invention was not patented abroad until there
was a full and perfect patent, as far as relates to the

act of 1839, § 6.

Howe v. Underwood, 1 Fisher, 166, 1854, Dist. Mass.
Sprague, J.

The opinion of Sprague, J., in this case, 18 quoted at
length in Allis v. Buckstaff, 13 F. R. 890, 1882, East.
Dist. Wis., Dyer, J., to the effect that a prior machine,
in order to anticipate a subsequent one, must be a com-
plete machine, practically useful ; and nothing short of
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this will destroy the right of the subsequent inventor to
his patent.

Is quoted from, in Zhayer v. Hart, 20 F. R. 694,
1884, South. Dist. N. Y., Coxe, J., to the effect that
testimony of prior use or invention should be strictly
scrutinized.

Howes v. Nute, 4 Fisher, 263, 1870, Dist. Mass.,
Clifford, J.

Recognizes the rule as laid down in Nevins v. John-
son, 3 Blatchf, C. C. 80, to the effect that the federal
court has jurisdiction in equity of a patent case irre-
spective of the rights of the patentee to an injunction,
and is cited to that effect in Gordon v. Anthony, 4 Ban.
& A. 258, 1879, South. Dist. N. Y., Blatchford, J.

This case is referred to in Atwood v. Portland Co.,
o Ban. & A. 934, 1880, Dist. Maine, Lowell, J., as be-
ing a decision that a suit in equity may be sustained for
an account, although an injunction will not be granted,
the patent having expired before the suit was brought.
See Root v. Railway Co.

Hussey 0. Bradley, 2 Iisher, 362, 371, 1863, North. Dist.
N. Y., Hall, J.

Is said in Sarven v. Heall, 9 Blatehf. C. C. 526, 1872,

Dist. Conn., Woodruff, J., to give a broader scope to

the right of reissue than Seymour v. Osborne, 11 Wall.
515.

Hussey v. Bradley, 5 Blatehf, C. C. 210, 1864, North. Dist.
N.Y., Hall, J.

Is cited in Cornelly v. Markwald, 24 F. R. 187, 1885,
South. Dist. N. Y., Wallace, J., as giving the reasons
fully why the expense of obtaining a model of the de-
fendant’s infringing machine should not be allowed to
the plaintiff’ in his taxable costs.
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L

imlay ¥. Norwich & W. R. R. Co, 4 Blatchf. C. C. 227,
1858, Dist. Conn., Ingersoll, J.
Follows the rule laid down in Nevins v. Johnson,
3 Blatchf. C. C. 80, that the federal court has jurisdic-
tion of a patent case in equity, irrespective of the right
of a patentee in injunction, and is cited to that effect
in Gordon v. Anthony, 4 Ban. & A. 450, 1879, South.
Dist. N. Y., Blatehford, J. See Loot v. LRailway Co.
Is cited in Vaughan v. East Tennessee, dc. B, K.
Co., 2 Ban. & A. 540, 1877, East. Dist. Tenn., Brown, J.,
as similar to Sickles v. Gloucester Manuf. Co., 1 Fisher,
222, and deciding that if an account 1s prayed for, a
federal court has jurisdiction though no injunction is
proper, the patent having expired. See Lvoot v. Liail-

way Co.

Ingalls ». Tice, 14 F. R. 297, 1882, South. Dist. N. Y.,
Wallace, J.

Is stated briefly in Gamewell Fire Alarm Telegraph
Co.v. Brooklyn, 14 F. R. 256, 1882, East. Dist. N. Y.,
Wallace, J., to the effect that the transfer to the com-
plainant being of the sole exclusive right to sell the
patented article i certain specified territory, and the
right to the patentee to make and use the invention not
passing by the transfer, the complainant did not ac-
quire the legal estate, and the patentee not being made
a party of the suit, a demurrer for that reason was

sustained.

Ingersoll v. Jewett, 16 Blatchf. C. C. 378, 1879, North.

Dist. N. Y., Wallace, J.
Is stated and explained briefly in Brush v. Nauga-

tuck R. Co., 24 F. R. 373, 1885, Dist. Conn., Ship-
man, J.
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Isaacs v. Abrams, 14 O. G. 862, 1878, Dist. Mass.,

Lowell, J.
¢¢ A change in the form of a machine or instrument,

though slight, if it works a successful result not before
accomplished in a similar way, in the art to which it

18 applied, or in any other, is patentable.” Quoted in

Washburn, &c. Manuf. Co. v. Haish, 4 F. R. 908,
1880, North. Dist. Ill.,, Drummond, J., upon the

question of patentability.

Ives v. Hamilton, 92 U. S. 426, 1875, Supr. Court,
Bradley, J. )
Is cited in Hamilton v. Rollins, 3 Ban. & A. 158,
1877, Dist. Minn., Nelson, J., as containing a descrip-
tion of the invention described in the Hamilton patent,

No. 51, 310.

J.

Jacobs ¥. Hamilton County, 1 Bond, 500, 1861, South.

Dist. Ohio, per Curiam.
Is said in May v. Mercer 00mzty, 30 F. R. 249,

1887, Dist. Ky., Barr, J., to be the only case known to
him which holds that a county is not liable for infringe-

ment of a patent right by its use.

Is cited in May v. Logan County, 30 F. R. 260,
1887, North. Dist. Ohio, Jackson, J., as holding that a
county is not liable for infringement of a patent right ;
and it is said that the case of Jucobs v. Hamilton

County, has never been recognized or followed, and
cannot be sustained upon any sound principle.

James v. Campbell, 104 U, S. 356, 1882, Supr. Court,

Bradley, J.
Is said in Wing v. Anthony, 106 U. S. 146, 1882,

Supr. Court, Woods, J., to decide that letters-patent for a
machine cannot be reissued for the process of operating
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that class of machines ; for if the claim is anything more
than for the use of the particular machine, it is for a
different invention. See Powder Co. v. Powder Works,
98 U. S. 126.

‘“ If by actual inadvertence, accident, or mistake
innocently committed, the claim does not fully assert or
define the patentee’s right in the invention specified in
the patent, a speedy application for its correction before
adverse rights have accrued may be granted, as we
have explained in the recent case of Miller v. Brass
Co.” Quoted in Combined Patents Can Co. v. Lioyd,
11 ¥. R. 151, 1882, East. Dist. Penn., Butler, J.

Is cited in Sheriff v. Lulton, 12 F. R. 139, 1882,
West. Dist. Penn., Acheson, J., as settling the law that
the acquiescence of a patentee for a long period, e. g¢.,
nine years, in the terms of the patent as originally
cranted, estops him from claiming a reissue on the
ground of mistake.

This case is stated at length in MacKay v. Jackman,
12 F. R. 620, 1882, South. Dist. N. Y., Wheeler, J.

In Lorillard v. McAlpin, 14 F. R. 112, 1882, South.
Dist. N. Y., Blatchford, J., the court cited the former
case as throwing much doubt upon the validity of the
reissue in the latter case, and a motion for preliminary
injunction was therefore denied.

Was approved in Clements v. Odorless Apparatus
Co., 109 U. S. 649, 1883, Supr. Court, Blatchford, J.

Is said in Hollister v. Benedict Manuf. Co., 113
U. S. 67, 1884, Maithews, J., to declare authorita-
tively that the right of a patentee to a monopoly ex-
cludes the United States Government as well as all
others from the use of the invention, but to query
whether a suit could be maintained against public
officers for such wuse, or whether the United States
might not be sued on an implied promise in the Court
of Claims.
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Is cited to the same effect in Coon v. Wilson, 113
U. S. 277, 1884, Supr. Court, Blatchford, J., as in
Combined Patents Can Co. v. Lloyd, supra.

““ Of course, if by actual inadvertence, or mistake
innocently committed, the claim does not fully assert or
define the patentee’s right in the invenilon specified
in the patent, a speedy application for its correction
before adverse rights have accrued may be granted.”
Quoted as authorizing a reissue in &tutz v. Armstrong,
20 ¥. R. 845, 1884, West. Dist. Penn., Acheson, J.,
and it is said that the court, in James v. Campbell,
evidently regarded the accrual of adverse rights as of
great consequence in determining whether a reissue
would be valid.

Groverned the decision in the case of Phillips v. Llis-
ser, 26 F. R. 312, 1885, West. Dist. 1ll., Blodgett, J.

This case was urged upon the court in Lustern Pa-
per Bag Co. v. Standard Paper Bag Co., 30 F. R. 65,
1887, Dist. Mass., Colt, J., as sustaining the propo-
gition that the omission of an inventor to claim his
process invention in his machine patent is in law a
dedication of process invention to the public, but
James v. Campbell is distinguished by the court as
dealing with the subject of reissues, and therefore not
an authority in the latter case.

Jenkins ». Johnson, 9 Blatchf. C. C, 516, 1872, South.
Dist. N. Y., Blatchford, J.

The composition in this case is considered and distin-
guished in Clarke v. Johnson, 4 F. R. 440, 1880, East.
Dist. N. Y., Benedict, J., from the composition in the
latter case.

Jones v. Morehead, 1 Wall. 155, 1863, Supr. Court,
Miller, J.

Is stated briefly in Loot v. Railway Co., 105 U. S.

197, 1881, Supr. Court, Matthews, J., as applying the
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rule as to measure of damages laid down in Seymowr
v. McCormick, 16 How. 480, 1853 ; that is, that if the
plaintiff does not prove actual damages, he will have
nominal damages. Jones v. Morehead was a bill in
equity.

Jones v. Sewell, 6 Fisher, 3 , 1873, Dist. Maine, Clif-
ford, J.

The opinion of Mr. Justice Clifford correctly says
that it is a settled law that mere forbearance to apply
for a patent during the progress of experiments, and
until thte party has perfected his invention and tested
its value by actual practice, affords no just ground
for presuming an abandonment. Locomotive Engine
Safety Truck Co. v. Pennsylvunia L. K. Co., 1 Ban.
& A. 483, 1874, East. Dist. Penn., Strong, J.

‘“ Inventions lawfully secured by letters-patent are
the property of the inventors, and as such the franchise
and the patented product are as much entitled to legal
protection as any other species of property real or per-
sonal ; they are, indeed, property even before they are
patented, and continue to be such, without that protec-
tion, until the inventor abandons the same to the publie.”
Quoted in DLutler v. Dball, 28 F. R. 754, 1886, North.
Dist. Ohio, Welker, J.

Jordan v. Dobson, 2 Abb. (U. S.) 398, 416, 1870, East.
Dist. Penn., Strong, J.
Follows the rule laid down in Nevins v. Jolknson,
3 Blatchf. C. C. 80, that the federal court has jurisdic-
tion in equity of a patent suit, irrespective of the rights
of the patentee to an injunction, and is cited to that
effect in Gordon v. Anthony, 4 Ban. & A. 258, 1879,
South. Dist. N. Y., Blatchford, J.

Judson ». Cope, 1 Fisher, 623, 1860, South. Dist. Ohio,
Leavitt, J.

Is clted in Lllingworth v. Spauvlding, 9 F. R. 613,

\
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1881, Dist. N. J., Nixon,J., as being & case which dis-
cusses, but does not decide, the question whether a
defence, offering to prove the foreign use of an inven-
tion and knowledge of such use by persons residing in
this country, as invalidating the complainant’s patent,
is sufficient defence. The question is said, in Jlling-
worth v. Spaulding, never to have been decided.

K.

Kelleher . Darling, 14 O. G. 673, 678, 1878, Dist.
Maine, Clifford, J.

The opinion of Mr. Justice Clifford, to the effect that
the question of infringement in the case of machines,
manufactures, and products i3 a question of fact, and
ordinarily is determined by the comparison of the ex-
hibit made by the respondent with the mechanism

described in the complainant’'s patent, is quoted in
Burdett v. Lstey, 4 Ban. & A. 143, 1879, Dist. Vt.,
Wheeler, J.

Kells v. McKenzie, 9 F. R. 284, 1881, East. Dist. Mich.,
Brown, J.

Is explained in Searls v. Wordern, 11 F. R. 502,
1882, Dist. Mich., Brown, J., to have followed the later
and sounder decisions of the Supreme Court, that a re-
issue of a patent is not valid for everything which
might have been claimed in the original, and that its
validity does not depend wholly upon the fact that the
new features attempted to be secured thereby were sug-
gested in the models, drawings, or specifications of the
original patent; and if the original patent covers only a
portion of a machine, a reissue which covers & distinct
and different portion is not valid.

Is said in Flower v. Detroit, 22 F. R. 295, 1884,
East. Dist. Mich., Brown, J., to have examined all the
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cases up to that time, and to conclude that the court 1s
not at liberty to review the action of the commissioner
of patents in granting reissues on the ground of acci-
dent, inadvertence, or mistake. But in Flower v. De-
¢troit it is queried whether later decisions of the Supreme
Court have not enabled the courts to inquire whether
there was such accident, inadvertence, or mistake, as
would justify a reissue. The case of Hells v. McKen-
zi¢ 18 also said to follow the tenor of the Supreme Court
at that time, limiting reissues to that portion of the
machine covered by the claim of the original patent,
although the invention covered by the rcissue may be
described in the original specifications and drawings.

Kendall ». Winsor, 21 How. 322, 1858, Supr. Court,
Daniel, J.

A part of the opinion of the court in this case is
quoted in Planing Machine Co. v. Keith, 101 U. S.
484, 1879, Supr. Court, Strong, J., to the effect that an
inventor may abandon his invention to the public either
by express dedication or by conduct, such as knowingly
acquiescing in the use by others of his invention, or he
may forfeit his right by wilful or negligent postpone-
ment of his claims. In Planing Machine Co. v. Keith
it 18 said that such abandonment may be as well after
an application, rejected or withdrawn, as before.

Keystone Bridge Co. v. Pheenix Iron Co, 95 U. S. 274,
278, 1877, Supr. Court, Bradley, J.

Is referred to in Railroad Co. v. Mellor, 104 U. S.
118, 1881, Supr. Court, Woods, J., as showing how
important is a claim in an application for a patent.
Railroad Co. v. Mellon decides that the claim limits
the scope of the patent, although it may be illustrated
but not enlarged by the other parts of the specification.

Is affirmed in DufFv. Sterling Pump Co., 107 U. S.
639, 1882, Supr. Court, Blatchford, J.
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The language of the court in this case to the effect
that a patentee is bound by the claim in his patent,
when it is clear and distinet, and cannot show that his
invention is broader than the terms of his claim, is
quoted in LBludes v. Rand, 27 F. R. 97, 1886, North.
Dist. Ill., Blodgett, J.

King v. Hammond, 4 Fisher, 488, 1871, North. Dist.
Ohio, Sherman, J.
Is quoted in Gotifried v. Phillip Best Brewing Co.
o Ban. & A. 17, 1873, LLast. Dist. Wis,, Dyer, J., to the
effect that the patent law protects simplicity and econ-
omy of construction as against prior and complex
combinations.

King v. Mandelbaum, 8 Blatchf. C. C. 468, 1871, South.
Dist. N. Y., Blatehford, J.
The construction of the King patent, reissue No. 3,000,

is quoted and adopted in Hursheedt v. Werner, 2 Ban.
& A. 86, 1875, South. Dist. N. Y., Blatchford, J.

King v. Werner, 12 Blatchf. C. C 270, 1874, South. Dist.
N. Y., Blatchford, J.

The construction of the Kiug patent, reissue No.

3,000, 1s commented on in Kursheedt v. Werner, 2 Ban.

& A. 87, 1875, Sonth. Dist. N. Y., Blatchford, J.

Klein ». Russell, 19 Wall. 433, 1873, Supr. Court,
Swayne, J.

Was not a case where the question before the court
was whether the reissue was invalid because not for the
same invention as the patent, that point not being raised
in the lower courts. In Russell v. Dodge, 93 U. S.
464, 1876, Supr. Court, Field, J., a suit involving the
same patent, it is said that what was said in Klein v.
Russell as to the character of the first claim, so far as
it conflicts with the construction given that claim in
Russell v. Dodge, does not meet with the approval of
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the court, after the extended consideration the subject
had since received.

‘¢ The court should proceed in a liberal spirit, so as to
sustain the patent and the construction claimed by the
patentee himself, if this can be done consistently with
the language he has employed.” Quoted in DBradley
v. Dull, 19 . R. 915, 1884, West. Dist. Penn.,
Acheson, J.

Kneass v. Schuylkill Bank, 4 Wash. 9, 1820, Dist. Penn.,
Washington, J.

Decides that the use of steel plates instead of copper
in engraving i3 patentable. In Smith v. Goodyear
Dental Vulcanite Co., 93 U. S. 497, 1876, Supr. Court,
Strong, J., it is said that the case depends on the fact
that a superior product has been the result of the substi-
tution, a product that has new capabilities and performs
new functions.

Is stated bricfly in Andrews v. Wright, 3 Ban. & A.
331, 1878, Dist. Minn., Nelson, J., and the opinion of
the court quoted to show that that case held the pa-
tent in question to be one for a process, that is, printing
with copper-plates on bank-notes, and not a patent for
an effect, that is, security against counterfeits.

Knight ». Baltimore & Ohio R, R. Co., 3 Fisher, 1, 1840,
Dist. Md. Taney, C. T.

Is cited in Atlantic Giant Powder Co. v. California
Powder Works, 2 Ban. & A. 149, 1875, Dist. Cal.,
I'ield, J., as controlling the decision in that case to the
effect that a second reissue was void, because not tor
the same invention as contained in the first reissue.

Euhl v. Mueller, 21 F. R, 510, 1884, South. Dist. Ohio,
Sage, J. |
Is explained in California Paving Co. v. Schalicke,
119 U. S. 406, 1886, Supr. Court, Blatchford, J.
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L.

Langdon 2. De Groot, 1 Paine, 203, 1822, Dist. N. Y.,
Livingston, J.

Is cited in Alcott v. Young, 4 Ban. & A. 201, 1879,
South. Dist. N. Y., Blatchford, J., as being similar to the
latter case, being a case involving an unpatentable
invention.

Is cited in Pratt v. Rosenfeld, 5 Ban. & A. 489,
1880, South. Dist. N. Y., Wheeler, J., on the question
what utility in an invention is necessary to entitle the
inventor to a patent.

Leggett v. Avery, 101 U. S. 256, 1879, Supr. Court,
Bradley, J.

This case is construed in Unton Met. Cart. Co. v.
U. 8. Cart. Co., 7 F. R. 346, 1881, Dist. Mass., Low-
ell, J., to bave decided that if a patentee obtains a
patent upon his solemn admission of certain facts, he
shall never thereafter be permitted to controvert them.
Leggett v. Avery was urged upon the court in the lat-
ter case as converting the disclaimer filed in that case
by the plaintiff into an estoppel; but the court con-
sidered that it was bound by the prior decision of Judge
Shepley, holding that the same patent was valid in spite
of the disclaimer, as the disclaimer was merely as to the
propriety of inserting a certain clause in the descriptive
part of the original.

In Aiwater Manuf. Co. v. Beecher Manuf. Co., 8
F. R. 609, 1881, Dist. Conn., Shipman, J., the evidence
is stated to have been too scanty to bring the latter
case within the doubt exprcssed by the Supreme Court
in the former case, as 10 the validity of a disclaimer.

Is examined in Kells v. McKenzie, 9 F. R. 291,
1881, East. Dist. Mich., Brown, J., and it is said that
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the decision in the former case is not easily recon-
cilable with that of Smith v. Goodyear Dental Ved-
canite Co., 93 U. S, 486, and other cases there cited ;
and the decision in Leggett v. Avery is not followed
in Hells v. McIllenzie, on the point that a reissue which
includes a rejected claim of the original application
is invalid.

The opinion of the court in this case is quoted from
at length by the court in Ldgarton v. Furst & Bradicy
Manuf. Co., 9 F. R. 453, 1881, North. Dist. Ill.,
Blodgett, J., to the effect that in a reissue a rejected
claim of an original application cannot be included
if the patentee has acquiesced in the rejection.

Is quoted to the point that the rejection of a claim
cannot justly be regarded as a matter of inadvertence or
mistake ; and even though it was, the applicant should
seem to be estopped from sctting it up on an applica-
tion for a reissue in Arnheim v. Linster, 26 F. R. 279,
1886, South. Dist. N. Y., Coxe, J.

Is said in Boland v. Thompson, 26 F. R, 635, 1886,
South. Dist. N. Y., Coxe, J., to be authority for the
proposition that when a claim has been examined and
rejected by the commissioner, the rejection acquiesced
in by the patentee or his solicitor, and the patent reis-
sued without the claim, there is no inadvertence or mis-
take which will entitle the patentee to a reissue.

The language of Mr, Justice Bradley in this case,
upon the subject of limitations imposed upon a patentee
by his disclaimer, is quoted at length in Dobson v.

Lees, 80 F. R. 626, 1887, East. Dist. Penn., per
Curiam.

Le Roy v. Tatham, 14 How. 156, 1852, Supr. Court,
MecLean, J.

Is quoted from in Le Roy v. Tatham, 22 How. 137,
1859, Supr. Court, McLean, J., to the effect that in
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the view taken by the court in the construction of the
patent it wasg not material whether the mere combi-
nation of machinery referred to was similar to the
comhination used by the Ilansons, because the origi-
nality did not consist in the novelty of the machinery,
but in bringing a newlv-discovered principle into prac-
tical application by which a useful article is produced,
and wrought pipe is made, as distinguished from cast
pipe.

Is distinemished in Arkdl v. Therd Paper Bag Co.,
7 Blatehf, C.C. 477, 1870, North. Dist. N, Y., Woodrutl,
J., from the latter case, as the patent is for an
improved produact, and not for a principle.

The opinton of Mr. Justice Mclean in this ecase,
is quoted in Mc('losley v. Du Bois, 9 F. R, 38, 39,
1881, South., Dist. N. Y., Wheeler, J., to the eilect
that a patent for an effect 18 not valid.

Lichtner . Brooks, 2 Clifl. 287, 1864, Dist. Mass.,
Chitord, .J.
It is said in Uwuited Nickel Co. v. Worthington,
13 . RR. 397, 1882, Dist. Mass., Lowell, .J., that in the
former case it was conceded, but without being decided
that a director of a company who has ordered an act
which is an infringement of a patent, subjects himself
to action; but this proposition is said in the latter case
not to be the law,

Lightner ». Kimball, 1 Lowell, 211, 1808, Dist. Mass.,
Lowell, J.

Is distinguished in American Cotton Tie Supply
Co.v. McCrcady, 4 Ban. & A. 599, 1879, South. Dist.
N. Y., Blatehford, J.

It is said in United Nickel Co. v. Worthington, 13
F. R. 393, 1882, Dist. Mass., Lowell, J., that the
former case decided that the director of a company who
bas ordered an act done which is an infringement of
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a patent, subjects himself to action therefor; but in the
latter case Lowell, J., says that upon further examina-
tion he thinks the law is not so.

Littlefield v. Perry, 21 Wall. 205, 1874, Supr. Court,
Waite, C. J.

In Llartell v. Tilghman, 59 U. S. 551, 1878, Supr.
Court, Miller, J., Littleficld v. Perry is said to be in
accord with Wilson v. Sandford, 10 Iow. 99, which
decides that when a case depends on the richts arising
under a contract relating to a patent, and does not
arise under the patent statutes, nor depend upon the
construction of any law in relation to patents,—e. g.,
a bill in equity to enforce a license, — a court of the
United States in equity has no jurisdiction of the case
unless the citizenship of the parties gives jurisdiction.
Lattleficld v. Perry and Wilsen v. Sandypord are said to
give the only authoritative construction of the statute
on this point, and are followed in Lartcll v. Tilghman.

Is said in Llommond v. Hunt, 4 Ban. & A, 114,
1879, Dist. Mass., Lowell, J., to dectde that a liceprsee
himselt’ may sustain a patent suit against the patentee,
and others jointly trespassing with him knowing of the
license, although citizens of the same State as the
licensee. The decision in Littlefield v. Perry, overrules
the decision in Ml v. Whitcomb, 1 Holmes, 317, as to
the point that the jurisdiction of the circuit court in
such a case depends on the suit being maintained
under the patent law, and 1s cited to that effect in
Hummond v. Ilunt, supra.

‘* A mere licensee cannot sue strangers who infringe.
In such cases redress is obtained through or in the name
of the patentee.” Quoted in Nelson v. McMann, 4 Ban.
& A. 211, 1879, South. Dist. N. Y., Blatchfard, J.

Is cited in Steam Stone Cutter v. Windsor Manuf.

Co., 4 Ban. & A. 453, 1879, Dist. Vt., Wheeler, J., as
8
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a casc in which interest upon profits of an infringement
was disallowed, with the remark that profits actually real-
1zed were usually, in a case like that, the mcasure of
unliquidated damages; that circumstances might arisc
which would justify the addition of interest in order to
give a complete indemnity for losses sustained by wilful
infringement, but that ordinarily interest would not be
allowed.

It is said in Durdett v. Lstey, 5 Ban. & A. 313,
1880, Dist. Vt.,, Wheeler, J., that the former case inti-
mates that interest may be allowed upon profits actually
realized by deliberate and intentional infringement of a
patent in order to give complete indemnity for the wrong ;
and the courl in Burdett v. Lstey accordingly allowed
interest upon profits in that case.

Is explained in Koot v. Ruailway Co., 105 U. S.
199, 1881, Supr. Court, Matthews, J., as a case where
the measure of damages for infringement of a patent
in a suit in equity is the profits received by the in-
fringer. This case does not involve the question of
jurisdiction.

This case is stated bneﬂ5 , 1D Lzlwnthal v. Washburn,
8F. R. 709, 1881, EKast. Dist. La., Pardce, J., a8 sus-
taining the jurisdiction of a federal court in a suitin
equity between the assignor and assignee of a patent,
although the validity of the patent is not contested, and
all the parties are citizens of the same State. Sec now
Loot v. Railway Co.

‘“ The statutory power of assignment has been so
construed by the courts as to confine it to the transfer
of an entire patent, an undivided part thercof, or the
entire interest of the patentece or the undivided part
thereof, throughout a certain portion of the United
States.” Quoted in Gamewell IMire Alarm Telegraph
Co. v. Brooklyn, 14 F. R. 256, 1882, East. Dist. N. Y.,

Wallace, J.
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Is distinguished in Dobson v. Dornan, 118 U. S. 186,
1885, Supr. Court, Blatchford, J., from the latter case
a3 to the interlocutory decree for profits and damages.

Livingston 2. Jones, 2 Fisher, 207, 1861, West. Dist. Penn.,
Grier, J.

Mr. Justice Grier's decision that the court cannot
subdivide an improvement in a machine into its ele-
ments, and give a complainant only the value of his
feature in the improvement, was vverruled by Iimmons,
J., in Ingels v. Mast, 2 Ban. & A. 1875, East. Dist.
Ohio, and the complainant allowed profits only on his
addition to the machine.

The opinion of Mr. Justice Grier is quoted, to the
effect that if the inventor’s profit consists in the general
use of his invention by all who pay a license fee, then
the license fee is the measure of damages, in Vaughan
v. Central Pacific B. R. Co., 3 Ban. & A. 31, 1877,
Dist. Cal., Sawyer, J.

Livingston ¥. Van Ingen, 1 Paine, C. C. 45, 1811, Dist.
N. Y., Livingston, J.

Is stated in oot v. Railway Co., 105 U. S. 191,
1881, Supr. Court, Matthews, J., as a patent case
which was dismissed from the Circuit Court of the
United States on the ground that the court had no
jurisdiction of the subject-matter, Congress at that time
having passed no law conferring jurisdiction in patent
cases upon the federal court in pursuance of the power
given by the Constitution.

Livingston ¥. Woodworth, 15 How. 546, 1853, Supr.
Court, Daniel, J.
Is said in Dean v. Mason, 20 How. 203, 1857, Supr.
Court, McLean, J., to state the true rule of damages for
the infringement of a patent to be the amount of profits
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received by unlawful use of the machines, as this is in
general the damage done to the owner of the patent.

Is explained in Sayles v. Richmond, &c. B. R. Co.,
4 Ban. & A. 244, 1879, East. Dist. Va., Hughes, J.,
a8 not deciding that an infringer is a trustee of the
profits in such a way as to support the jurisdiction in
equity in a federal court when no injunction is asked.

This case is said in oot v. Lailway Co., 105
U. S. 194, 1881, Supr. Court, Matthews, J., to have
raised for the first time, under the act of 1836, the ques-
tion as to the rule for computing the profits of an in-
fringement of a patent upon a decree for an account.
The master allowed not for actual profit, but for such as
the infringer might have made by due diligence; the
Supreme Court reversed this rule and allowed only for
actual profit.

Lord v. Whitehead, 24 F. R. 801, 1885, Dist. Mass.,

Colt, J.

Governed the decision in Consolidated Sufety Valve
Co. v. Ashten Vulve Co., 26 F. R. 319, 1886, Dist.
Mass.. Colt, J.

Also said, in Adams v. Bridgewater Iron Co., 26
F. R. 325, 1886, Dist. Mass., Colt, J., to decide that
in cases based upon tortious acts, mere intricacy of
the account does not furnish ground for eguitable
interference.

Lowell v. Lewis, 1 Mas. 182, 1817, Dist. Mass., Story, J.
Is referred to in Webster Loom Co. v. Higgins, 105

U. S. 588, 1881, Supr. Court, Bradley, J., as deciding
that an insufficient specification in a patent, if made
with fraudulent intent to deceive the public, is a de-
fence to a suit on the patent. 'The fraudulent intent

is held necessary in this case, although not so in Grant
v. Raymond, 6 Pet. 218 (q. v.).
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Lynch ». Dryden, 3 O. G. 407, 1873, Commissioner’s
Decision.

The remark of Commissioner Leggett in the above
case, to the effect that neither the courts nor the com-
missloner have attempted to define a patentable combi-
nation so exactly as to be suited to universal application,
broad enongh to include all that is legitimate, and nar-
row cnough to execlude all else, is quoted in Hoffman

v. Young, 5 Ban. & A. 318, 1880, East. Dist. Penn.,
Butler, J.

M.

Magic Ruifle Co. v. Douglass, 2 Fisher, 330, 1863, South.
Dist. N. Y., Shipman, J.
Is referred to in MMagic Ruffle Co. v. Elm City Co.,
2 Ban. & A, 160, 1875, Dist. Conn., Shipman, J., as
explaining the distinguishing feature in the invention in
that suit.

Magic Ruffie Co. 2. Blm City Co, 13 Blatchf. C. C. 151,
1875, Dist. Conn., Shipman, J.

Explained in Atwood v. Portland Co., 5 Ban. & A.
034, 1880, Dist. Maine, Lowell, J., as being a casc
where the jurisdiction in equity was sustained for an
account under a contract relating to a patent, but with-
out injunction, the patent having expired. See now
Leoot v. Railway Co.

This case is considered in the National Manuf. Co. v.
Meyers, 7 F. R. 357, 1881, South. Dist. Ohio, Swing, J.
The former case is cited in Bump on Patent Law, page
140, as an authority that the defence of the invalidity of
a patent and a license are inconsistent; but the court in
the latter case explains the case of Magic Ruffle Co.
v. Liim City Co. as being an action upon a contract
and agreement for a license to enforce the provisions of

&
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the contract, thereby creating an estoppel. The court
in National Manuf. Co. v. Meyers held that the above

defences were not inconsistent.

Mahn ». Harwood, 112 U. S. 354, 1884, Supr. Court,
Bradley, J.

A patent ¢‘ cannot be lawfully reissued for the mere
purpose of enlarging the claim, unless there has been a
clear mistake inadvertently committed in the wording
of the claim, and the application for a reissue is made
within a reasonably short period after the original patent
was granted.” Quoted in Coon v. Wilson, 113 U. S.
277, 1884, Supr. Court, Blatchford, J.

The opinion of Mr. Justice Bradley is quoted from 1n
Wollensak v. Rether, 115 U. S. 100, 1884, Supr. Court,
Matthews, J., to the effect that a reissue to correct
a mistake must be applied for in a reasonable time ; and
if not, the commissioner of patents exceeds his author-
ity in granting it, and the reissue is void. The courts
are to judge what time is reasonable ; and two years was
held not to be.

The opinion of the court in this case is quoted in
Gardner v. Herz, 118 U. S, 191, 1885, Supr. Court,
Blatchford, J., to the effect that other defences besides
those given by statute may arise in a patent case, as,
¢. ¢., the patentability of the invention; and this is a
question of law upon which the courts are not bound
by the decision of the commissioner of patents.

Quoted in Bate Refrigerating Co. v. Eastman, 24
F. R. 649, 18895, South. Dist. N. Y., Shipman, J.

And in Shirley v. Mayer, 25 F. R. 40, 1885, East.
Dist. N. Y., Benedict, J., to the same effect as in Coon
v. Wilson, supra.

Is said in Western Union Telegraph Co.v. Baltimore
& Ohio Telegraph Co., 25 F. R. 34, 1885, South. Dist.
N. Y., Wallace, J., to decide a rule which covers two
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propositions: the first, that a patent cannot be lawfully
reissued for the mere purpose of enlarging the claim, un-
less there has been a clear mistake inadvertently com-
mitted in the wording of the claim, and the application for
a reissue is made within a reasonably short time ; second,
that the question whether there has been such an inad-
vertent mistake is in general a matter of fact for the
commissioner to decide ; but whether the application is
made in reasonable time is matter of law which the
court may determine by comparing the reissued patents
with the original, and, if necessary, with the records in
the patent office when presented by the record.

Is quoted from in Zves v. Surgent, 119 U. S. 661,
1886, Supr. Court, Matthews, J., to the effect that if a
patentee has not claimed all he is entitled to, he 1s
bound to do so in a reasonable time ; and if a commis-
sioner of patents issues a rcissuc after that time, he
exceeds his authority, and the reissued patent is void.

Is said in Arnheim v. Finster, 26 K. R. 279, 1886,
South. Dist. N. Y., Coxe, J., to have decided that the
reissue was invalid, because the mistake, if any, was
between the inventor and his solicitor in not taking an
appeal, and was not a mistake contemplated by the
statute. The language of the court to this effect in
Mahn v. Hurwood is quoted at length in Arnheim v.
Iinster.

Is said in Boland v. Thompson, 26 F. R. 635, 1886,
South. Dist. N. Y., Coxe, J., to be authority for the
proposition that when a claim has been examined and
rejected by the commissioner, the rejection acquiesced
in by the patentee or his solicitor, and the patent reis-
sued without the claim, there is no inadvertence, acci-
dent, or mistake which will entitle the patentee to a
reissue.

Governed the decision of Hoe v. Knap, 27 F. R. 212,
1886, North. Dist. Ill., Blodgett, J.
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This case was urged upon the court in Eastern Paper
Bag Co. v. Standard Paper BLag Co., 30 F. R. 65,
1887, Dist. Mass., Colt, J., as sustaining the proposi- -
tion that the omission of an inventor to c¢laim his pro-
cess invention in his machine patent is in law a
dedication of the process invention to the public; but
Mahn v. Harwood is distinguished by the court as
-dealing with the subject of reissues, and therefore not
an authority in the latter case.

Manning v. Cape Ann Isinglass Co, 4 Ban. & A. 612,
1883, Supr. Court, Woods, J.

Is distinguished in Perkins v. Nashua, dic. Paper
Co., 5 Ban. & A. 397, 1880, Dist. N. H., Lowell, J.,
from the latter case, and the law on the point involved
in this decision is interpreted as to the question of pub-
lic use to be, that actual knowledge of the invention
need not have been derived by any one interested to
practise 1t ; but that it is enough if any onc or more per-
sons not under pledge of secrecy saw the invention
practised, or even might have scen it if they had used
their opportunisy, provided it was-in fact practised in
the ordinary way after bting completed.

Manufacturing Co. v. Cowing, 105 U. S. 253, 1882, Supr.
Court, Waite, C. J.

Is said in Dobson v. Hartford Carpet Co., 114 U. S.
445, 1884, Supr. Court, Blatchford, J., to be a case fall-
ing within the last clause of the rule in Garretson v.
Clark (q. v.), and to be recognized as an exceptional
case, since the whole demand for the patented article
(an oil-pump in the oil regions) was confined to a small
locality.

Is said in Reed v. Lawrence, 29 F. R. 918, 1886,
West. Dist. Mich, Severens, J., to be an excellent
illustration of the rule that when the patented fea-
ture which has been infringed by the defendant is onc
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which was the sole element of value in the thing manu-
factured, so that but for it the article would not be mar-
ketable because not sufficiently useful for the purpose
for which it was intended, the defendant is liable for
the whole profits of manufacture.

Is said in Fuy v. Allen, 30 IV, R. 447, 1887, North.
Dist. N. Y., Coxe, J., to be an exceptional case, the
‘patent being a pump for a special purpose in a par-
ticular locality, and the marketable value of the ma-
chine being solely due to the patented invention.

Many v. Jagger, 1 Blatchf, C. C. 872, 1848, North. Dist.
N. Y., Blatchford, J.

The decision in this case was, that a claun for a man-
ner of constructing a certain kind of wheels, covered all
wheels constructed in that manner, of whatever shape.
This principle was appliea to a claim for the ¢¢ process
of constructing wells,” and the patent held to cover
all wells constructed in that manner, in Andrewcs v.
Carman, 2 Ban. & A. 287, 1876, Iast. Dist. N. Y.,
Benedict, J.

Is said in Planing Muchine Co. v. Keith, 101 1. S.
493, 1879, Supr. Court, Strong, J., to scttle the ques-
tion that only the names of those using or inventing an
anticipating machine need be pleaded, and not those
who will prove such prior use under the statute.

Is cited in Woodbury Patent Planing Co. v. Keith,
4 Ban. & A. 103, 1879, Dist. Mass., Lowell, J.. to the
point that under the rule in § 4920, U. S. R. S., only
those persons who have invented or used the machine
or improvement, and not those who are to testify to such
invention or use, must be pointed out in the answer,
setting up prior use or invention.

The remark of Mr. Justice Nelson in this case, that
the description of the invention by the pateniee in his
own language affords the highest evidence of the thing
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or instrument which he claims to hsve discovered, is
quoted in Lugleton Manyf., Co. v. West, dic. Manuf.
Co., 5 Ban., & A. 475, 1880, South. Dist. N. Y.,

Wheeler, J.

Marsh 9. Dodge & Stevenson Manuf. Co, 6 Fisher, 562,
1873, North. Dist. N. Y., Woodruff, J.

In Gilbert, &c. Marnuf. Co.v. Tirrell, 1 Ban. & A.
317, South. Dist. N. Y., Woodruff, J., explains his use
of the phrase ‘‘ mere change of location is not inven-
tion,” by the subsequent parts of the opinion, to the
effect that if the change of location involves the em-
ployment of new devices to adapt the apparatus for use
in its new position, and a beneficial result is produced,
then the location in connection with the new devices is
patentable.

Marsh v. Seymour, 97 U. S. 348, 1877, Supr. Court,
Clifford, J.

Is construed in Root v. Railway Co., 105 U. S. 202,
1881, Supr. Court, Matthews, J., with Flizabeth v.
Pavement Co., 97 U. S. 126, 1877, to show that since
the act of 1870, in a suif in equity a decree for dam-
ages of a compensatory character instead of the ordinary
decree for profits may be made, if the business of the
infringer was so loosely carried as that no profit was
made in it.

Matthews v. Shoneberger, 4 F. R. 635, 1880, South. Dist.
N. Y., Blatchford, J.
The construction of the Albertson patent, No. 2386,
in this case is given at length in Matthews v. Chambers,
6 F. R. 878, 1881, West. Dist. Penn., Acheson, J., and
the court held that that construction limited the patent
to the exact construction of the device shown, as the
only one consistent with its validity.



