LR .'..‘.-'1,."'1"" b I 5;1‘*! Tt
. R ) 0 P, L I S TR TS DU
ﬂl', Il": "I.'..J L "ﬂ_’ ‘-"ri?l\;- '{:. ‘-"" :a-.:ll. ' 1.' .
3 y-, BRI MR, 1"{!..‘!5.’*’.‘1_::;-' Led o
L IR 'r‘.,r+ j j

- ‘:1 Al
‘g'lft':"f‘{‘"-

b |

a
T

! .Jl_r.;.'l":i-‘ ] 'l|.-'
! :-‘ ] * 1‘:’:1“:‘11'?;. .L:-"";:I;:l“
F "'-:_" [ T e
e N ¥ J
*&1 ﬁ."-'—':,:Ff% T l.t‘l""l,'f-""l.
) o piml - : -ﬁ'\-
Fo ™

] [
"

e
et
. f“;".

. T -_l, "Bl LT
P A‘i‘f? ,
TR XS . P
- b

-4

- r
r

T [

-, - . YT

»
4

-t

M O L
AL P
B T
']

-
.o -

-
-t

L

T

--"'-n'l:T-'

.
T, -

-y
-y

) ! --r-l:hi.ll:: -r.l




15, T A I kL | A a b ogaet ' ' ki bT oy - L T I = . . - grimm = o= - - m .
}h;:?’ s "‘*""3" eyl T R T A Ry T e U S LRI A L e N e T A e LI S AN L RO LT X W
-nhu- I-:' ‘1.;'-1" w ’fj'!n-l.q: ’:f:r T T* :,1 L -F.l:i.. “er "L JF:..J.; I"_.-l'rl’ . :I 1‘: o ..I‘ e : ._-r 1 ﬁ"#"h - ' L | 't.l v :1' ! ir -*F'r';”j.:.:" .t "h':r':}.
T R e A L L, E R ey v T W, FRENT + * L L™ # LR = ’ -l N L
tl‘ » Pl B 'r‘ ﬁ-i.-"'ll hi-jr 1 ‘}'lll-hq:r A e ;.1 \ ': I‘lil“‘ LI }! - - T s {‘ - a LI . ] . Faw +h 11.!'.‘:;-‘.
- 5 .1_'_-"lI oy = w-lq -y i U IR T I L SO - lr‘ * F-I_‘. }" - ‘7‘- - - 1 ¥ I:‘-' o "lr - = - Wi L [l', AP
- n v ' 1! - F ""'.I' - * Wt ] 1 LY T F 9 M - g
H‘ *-q"‘. I:i 1‘: ;"':‘.;::," .::"1' f F"" - "1, {-l'l.;‘ﬂ_ :.:"]. ....,".,-l-ul-' ..1 “!.1-‘.‘1"*1,: 351 k s, "',._",Jr:'hr 1 -:- T ":‘. 'p:'r 1, r ‘. » r; :. L_f-. I"H"‘:IILH‘ -1.-‘ -‘r‘:.!‘?;*lz':l:l
A LI LI T sy Ml g e - TR TR Y T T TN - " FrR- e S R b RPN LR T
FILE T - w5 F O “i--h . :;" - r-',"!. N r i.r‘*-..-"‘..... o ' 2 SMa . mF_ 0 o e aly, ey o L‘HJ‘ .
: - b PRI SR ! T T 1. - 2V eyt e @ L S 3 ol i LT PV I |
- w g .-'IF*-I L . '11 I;|. e \‘.- y ' r-. - iy gt :i‘} ,h_*! LN T Y n._f"' . . - :‘u e b L B M ‘1|." - X ; l..;ir. - - i*.}* “-r“u:r*,'
ot > T r.-ir+ .rl- * 'f el ! " et i T Toar .t g LI ! r:' - "'.luj"l-n 1 J“l-i.""l'..'i' A
. - - . ] a : .

l:_’ Ilj' 2! :|'| T I'r_.i-l. ‘-I‘I.:" Il:-: -..I'.- - *_ o .y .J:- . *‘ r’*“' I;n. T '1" ird b ‘-I b'\' I ] 1 "1 , N :'J HI : ':‘.'l - ',. 1* '-'. |“ . . -I'_.l:lll:‘ IlI' "J::-|‘.F-’"
L- - K ) : - ! * - P - ] - 1 cp - [} [ ™ -p -
r‘ FH 1 l-l.I 'q.': 1,""1 ! ) * =y h.- - g r T 'fl'f.' = b 'f ._-. ..‘ "|' I ‘J I:.JL L. + +“ ‘::-iqh: - t-'.:'l LI | .t ‘.i' l\.‘; 'I| gt lI|I ':
I Al j “ - . - i M 4 r L [ . - o TR Y a ) = 4 LI " __-" -,,'J- ":r‘ . Pt . T e B | r T r
"'h - v - e P ) - [ _|1-II ' . a7, -: ' . - L B . 1 v Y - i ..i..'..-. s % ‘-,I " e

[ = : "I-l . o 3 I' ; . "-I-' o " | . LY ] . Il . - ‘, . 1 -|"'_"_= . 1 \ "‘" F . ‘rr_'
[] 3 ,.-l--f 1 % L] i.‘ L 4 i - L ] r -k - *
= " “ ) * J" ! L] 'I: - * 1 ' = - 1 - - L f';r Teon 1"117 . ! * ".,. ‘J 'lil
- . 4 + ! E ""1 ' - - - " - % ! ! , e " B vt "’Ir‘ +I_.r.r"-1. - Ir - B L ...;4
v v b - i . . : v y ‘. 4 . ' ' e T '
-|ll ke '. 1 = L] = - i - ' ! 1 " * 1 . 1 T " | " . -y . -F 1 . Ll g
. o 1 > ' L ] N - N . i | b : !
' ' 1 L - | [ - .
- \ b . , . ; , ~ o f- o v Tl ‘ s
- = 4 -k ! - . [ - . ] o .
1 . ] . 1" 1 ah . . \ . . ] || _ . f P o J'!'. .
. \ 1 d ¢ [ L . 0 - (¥ L] - + 1 . “' b - T -
* ¥ L . . . . a 2 L=
- { \ ' , L] . 1 - . & - s . ) 1%
. ' " 1 ﬂ;‘ [ d Im ¢ " L . r . - | |-‘ " In.
' 4 ' o . . - . iy . b .
. . . N . . 4 - . r i. hl
' * ] ! . f
: | 1".' . - -!‘ 'll-l / F :l ] - L
- 4 T [
] - r . 1
i :- 1 I L3 ) l £y t
n & ' ) . L] | - | . - '
L] - .
L )
1 1 ‘ "oy IF‘ \ . o - .
1
- 1 1 'l - — '
L] 1 - -
I ) - * 1 [ ' o = L - " ' ]
o [ ] ' ||_‘|I ' . . 1 *
- i‘. 14 L L] . r "
- . .
' ) - ':'I- n 1 . [l -
[l ' L} '- F 4 ‘ ;.1"- r
LI | , \'I ‘ ‘ T 4 . R L . ' 1
re r - -
8J. Ra. 11 W I\ \U s L
l. LR L ]
1 X .
] ' L | » -
! . L - .
P
-
n
n
1 1 1 N ]
] - - ' - r
- 1
- .
Il 1 b
L 1 1
a
. ] 1 .
d
[ ] . -
&
) 4
L ]
Ll
- L
1
a
[ Y . ~ I .
’
L] ' . .
-
[
-
a1
N
lll
4
' r
L)
)
L]
- 1
L ',
- .
I 1
- -
r
' L]
]
d
[ ]
r
"h .
a
L)
I—ﬁ
]
L
L
L]
1
-
L J
L |
' i
r
LE ]
r
r
bl I.
=
[}
1
L
]
- [ |
= L
. .



- a ﬁ/[c*/ffzf ( yl&zz/f'r ' Irorn ];.é e
o g

.

— - 1Y r -
Ay T
- l; :lj - rF. .L- : r 1-1 - :
- - - .'_--_.---l- - : ) l.rr-_ -_ﬂ-'-._. . - r.r A

T A o w .
-‘—‘; ’-...*-H-.--
-—4. . - - - LI BT -
* -!:.:-ﬁ--_...--,.._._..‘-. ..
ST AT AT LT e,

. = ' - yer {J[‘zmyj el

| N’n 4 ( }‘r.'h!/

— —_— - [,

N -

SRR A R sy Tk i-[1rr-
)

i

SL 4t VL AL ¥ 2

il

H

Y o w —

R }
LK L] .
. B o .
L R e Ny
-
r

L e i S
— -

- R A
P ' 1 L
[ :_ e i o] L] . .
| . - L LR -I‘- . - (8
ey e .

-

/fcir/zz/c} rerng B

7
\

—-

- ‘= in
o lao TS =.- T -
. .

p
T - —=
- —
=,

s .

. ] T . P .
. l 1 .

P TG ek e st e ]

%

TN THIV

—_————
: A
a

P&’

|
Sputle| & Liyer

[ - - -




a .-*l r[l
iy

+ L ’ n :;'
h . ‘I d - F B " * *i " " ‘ I‘. " r‘ - ~ -g " 1' l T ‘? - :- ; - L] elfj.':* ! ﬂl’%
i . N . . R ' . . 1 . -
¥ - " ! L ’ - by ¥ b} -
li‘-*'r‘:'l “ L . M 'i - L | . ! #'Jl' F-;::' | .'I " ._.l," L
ur L] - 1 .
r L 1
L] L L]
1
] L
k
! L
[ |
1
p -
F 3
-
-
[ ’

‘ ) I .::;'-E.w.'-'-'_'l'f_:ir
1. . .::‘ ¥- ' \.'.:;.‘H.-'r"t‘l r
. : : , S N ,"--”.’.,.,.,,.._é
' . - i P . LT
. TO WRITH ARER PREFIIED, - .. Cer B A O N Y
g i
¥ L | - )

- e
- 1 » ¥ P
» hﬁ "'.f" ﬂ -~
d i . i Sy Py ﬂﬁp
! ) * . an-*"":!"l'l vt T.. - :éL‘

- - o ‘1 -
|

‘ oy PRI, o e R
TWO CRAPTERS, ON THE GENERAL HISTORY OF !1030201.[#%;}::-:»*. AN ‘5%

%

L I
-
r

':},..

Er

-
1

" ] n L a

g Fﬁ ] e -~

AND ON THEIR INTRODUCTION AND PROGRESS IN ENGLAND * « : "5 . %

L ==
i

* b |
LN
o
Ln.'-"._

5
LR
%ET

-

‘ o
5 ':-"-_ |,-"‘ h"‘.ﬂ.._.,---':l_.|I "‘f‘.#.'
- r - - . = e
-
i’{"
o
..'.-l_nl

TO THE TIME OF THE INTER-REGNUM,. - 77 0"

. .., .
- » o .
‘ - - - . T

WITH AN APPENDIX, * . = .=

RiX.

"-._*:-:{ :'..}
}}.—,#F Lﬂl
H—'!"'F.

P el d s

[ ]

o
AT A
"-"'

™

o

. CONTAINING COPIES OF THE CAVEAT, FETITION, OATH, AKD OTHER. - . 1%

r

' | { = o - g oS
FORMULE, WITH AN ARRANGED CATALOGUE OF ALL THR PATENTS . . . 444

1‘-: LI .__ 3':;15':;
. GRANTED FROM JANUARY 1, 1800, TO THE PRESENT TIME, -~ & vl iinsk
- ) ) o " oa \ :. :‘*1 s :u:-l,, -j:;‘ A e 1-: £ -r.'.""*r'l“

]
.o

. _ ‘ .‘

’ ‘ L] ! . P T E“'I
L] - :

vt ot s ca e : - . ", e r‘—*. wa
- 1 ] . - 4
1 -

}
E
.
=1 ,4
Za
iy

[]

[

*'ﬂ
HW
e e,

. THE SECOND EDITION. =~ - -~ 3

¥
3 -

,
A

:I‘
it
T,

L e dud

¥

a
1
1
f 3
&+
)
'r'r
AL P
"
F
L]
- d

-
1
d
-

:

k l:ﬂ
_
.
“f

. [
s " Fi_.- »

L] r

-
R T
Y R
ha x
'l._"i"_-.d'

ow
3.4
G
=
Brabnd
Z
-
e
m.
&
o
O
Y
=,
Yrmmanl
=3

i3

-
o
i

,

r
R
)
P
N
pli B

o
- ;"‘l
“ + A
‘l - 1 L] 1
T - ‘, . = 1

%
-
o
«
L
L |
a
.
-
i
¥
-
-
L 3
a
-~
’
-F'{l-‘
4
- L
B Y |
1;;&

1—&
r
-

"y
' | "
.ht
‘g.-.ﬂ ’

"M,

« El Rey va hasta do pucde, no hasta do viele.” Prov, . .

Pl
s

Armi Syl nl

- ~ LONDON, - - .~
| PRINTED FOR THE AUTHOR, BY A. WILSON, w-xiip':i’f‘*é'dunr";'
. wF o fh et .

F 1 L] M : .
r lhﬂ :1.“‘5 iu ]

> il L8
T AND SOLD BY LONGMAN AND REES, mnmmwl.&;w;‘ s 57
.. . e J L . . : 1 1

Fy

» {lli'i.l_h . -
- u

F | - ,

"~

- ll"'-; ‘1’: i
- I

F '
{
¢
* v N
L]

.-
’1

-

-
- - 1 'l-.‘“-: "‘F.‘Ti L .
L . . W - = ’
| l -'03 . 1r R
U & "':!’f - o [
- 1 r L | .
.lr e r
- - :- ]
» . . b
+ ' T I-l .‘;"lj ., 1
-
1 1. ﬁr'lj? a4t
' ' P :{I*._-'j :". -
'll ¥ --.q_r :r" L L]
. - - . E I--]' r LY ""' =
"" - 2 (I N % ﬁ' a 'y "F
- ” L i * :."I" - ':l e -.l:.*;." .
- ] ] [ -
LI ' ! I N _1;.‘;'-. o
wt . ' ) 1 PR B LY o .’"l i oy
b = i.-{ . r. L P ¥ " " [ 3 - » -
- N ! - e LU
- A L - y i - , :
L] - " b ] a - L = n L | 'r
] '.d- " ’ - - r - * - L NI Lk = r
3 1 1."" \ II-- . - ".:II-‘_I| . ‘..n- ! I‘.' » -I- N r - . T 4 ﬁ* % .-Fi n 1"'_1 ;‘: t;tl ; qﬂ‘l.,. \.1!'1 1:" _‘_!'
r "H'*‘ — 1 - 1 A4 T i W' - . - L] ‘. [ . [ 'R B N q on ‘..-l - ] -1‘_:.' ‘_i‘ o _'q . .y
d:" ‘I‘J“i h " - ¥ *ﬂdh:r L | - L 1 L d .-‘ + om0 wthw + ' » b o
i a-h LT ¥ 1L e L] -




TO b
THE RIGHT HON. |
JOHN LORD ELDON,
BARON ELDON,"
IN THE BISHOPRIC.. OF DURHAM ;
LORD HIGH GHANCELLOR, -

. OF

GREAT BRITAIN

THE
FOLLOWING ESSAY

ON THE

LAVW OF PATENTS
‘ FOR NEW INVENTIONS,
GRANTED UNDERTHE GREAT SEAL,

OF WHICH HIS LORDSHIP 1§ THE KEEPER,

- IS RESPECTFULLY INSCRIBED,

e T o e

[ b I "= l‘-
W ::-‘-;}“ bl Ji‘r'll"'
rl,"l-' - 4



PREF.4CE.

THE obscurity‘ of English law may be
attributed to two causes: - the technical
phraseology to which the professors are
confined, and the comprehensive nature of

the subject. . The difficulty from the former_
of these has of late been diminished by the
liberality of modern philosophy, which has
instructed mankind in the . advantage of
exposing the recesses of science to vulgar
observation. The embarrassment from'the

latter has been annually increased from the '
complicated interests of society in a great

commercial country, where property is daily
assuming new forms, under which it must

not be permitted to elude the vigilance of

public institution,

A3 The
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.Lhe statutes of the présent reign are dif-
fused through fifty ponderous folios; the
reports of adjudged cases, with their com-
mentanea, 1n the short interval of twenty
~ years, compose an equal number of volames.
To rémove ‘the obstructions which -arise
from this ‘oppressive accamulation of legal

' matenals, it has been contrwed to insulate

the more 1mportant Dranches of juridical

study, by preparing, (what from the Justi-

nian code have been. denorinated,) Digests
of the Law. |

The formation of these digests has becn
facilitated by the improvement mtroduced

by Lord Mansfield, when that elegant sche-
~ lar; and learned jurist, presided in the ad-

ministration of public justice. Plevlous]y

to his time the juries gave their verdicts

unassisted by any minute explanations from

.the court. 'This ‘venerable Judge having

often felt the pernicious conscquences of
such dcc131ons, introduced the custom of

-enlarging on the legal principles of-the tase ;
‘and thus assisted the jury in the application

of the law of the land to the facts in evle

~dence. It hasbeen the well known practice

since
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since his time, \when ahy‘obscufity attend
the explication of the law to prépare a spe-
cial case, which is solemnly argned before
the whole court; andthe judgments, with
the reasons on which - they-are fdund'ed, are

~ carefully repo‘rted These cases are dis-
tributed among thé numerous reports of the '
~ respective Halls of Judicature, without any
regard to order. whatever, exceptmg the
suctession of time in which they are deter-
mined. It is attempted in. this work to
collect these scattered fragments,:so as to’
bring the whole that relates to commercial
patents, in an- obvious form, under the in-
spection of the reader.

The scheme of the work may be con-
cisely stated : it"has been—

1. To arrange the subjects of enquiry
with accuracy.

2. To detail the leading principles appli-
cable to them in- the respective divisions
~ where they are proposed.

3. To illustrqfe and confirm those prin-
ciples from the highest judicial authorities.

A4 If
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:_If;.;ihe | -rpm,f_'fesk_sidnglﬂ*s,tudeqt would have
chosen the method here employed, from: the
attachment he irresistibl y feels to the conduct
of our courts, it is' probable that the scho-

Jastic. disputant would have preferréd the

analytical, historical, and'synthetical d1str1-' |

'buthn. He would first perhaps have traced
the subject to the elements of intellect ; he

would have proceeded to the general view
of commercial grants among civilized na-

tions,. and to .their local hlstory in thls -
- country ; ‘and he would have c]osed his de-
. monstrations by. a series of corollaries, con- .

sisting of the maxims resulting from natural

reason and sound policy, adopted into En-
* glish jurisprudence.

It may be objected to a portion of this
arrangemendt, that on some sulﬁects it 18
difficult to deduce general precepts from the

- establishcd customs of other "countries. It
' 1s true that commercial law 1s the universal

law of mankind, wherever human improve-

- ment and felicity are regarded ; yet it is

the fortunateé distinction of- this nation, that
on the. Sl]be.‘Ct of the sovereign grants it has
taken the lead of every other state of the

world



PRERACE.:

woild; arid has-'been the first to ascértain
the precise limits. of royal hberahty and per-.
sonal remuneration, which would most suc-
cessfully.promote the public welfare. ."From
this cause (however honourable to his coun-
try) the writer. has been- deprived of that
light. which: others- have beén: ¢nabléd: to

reflect from: the maxims: of - foreign. thcy,
‘and the wisdom of general institution. -

| 1

] 1 -
- LI . * - L 1 1 + N
! & i e

The reader shall not, however, be detain- =

ed a moment with any apology for the. de-
viation here admitted from this order of the
schools. ° He has no concern, in the présént
 enquiry, with the dexterous faltacies of: Do-
neHus, and Le Brun; or with the more ra-
tional dialectics of the venerable Pothier.
‘The law of commercial patents is a practlcal
;law, and 1n" all cases of ordinary practice
‘we reject as illusive _those melting lines,

those blending colours, and evanescent quan-

tities in: which the sophist is conversant, no
less than the sculptor, the painter, and the

mathematician. Affairs of re:il business and f

moment in the daily occurrences of. life are
‘submitted to obvious rules which the sun-i
plest minds can comprehend, and to w hich

} | “the

;I'

<

»
L] #1



PREFACE.:

the plav" ~<t habits are aﬂaptd"‘%lf all that
 js'material for:the informationof the:fiven-
tor be not disclosed with perspieyity:s:if the
miost-imporant’ articles' be’ ot represented:
“under di&ém views;. &nd revived. under
different (relations; so as to exhibit themr
¢learly' and palpably, not only to the inge-
-nlous artist, but to every man of com-
| J mon sense and common {mderstandin‘g‘, the
) author will have been completely. disap-

pmnted of  the obJect he proposed to at-
tam. | a

- 'This work is entitled an essay ini a very
 different sensc from the employment . of the
' term by the learned writer on the Human
Understandmg, who has given that nameto
a regular and claborate work. It is called
an essay, because it is not professedly com-
plete. It is the more expedient to explain
the term in this.place, on account of its re-
~ cent misapplication in the Essay on the Law
of Bailments; a production still-born and
‘neglected, (yet.known to every liberal scho-
lar of the profession,) where the sublime
principles of British law are displayed with
~ the laboured precision of the patient anti-

4 | ~ quary,
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- guary, with.the discriminating : su_btletyioﬁ_ ‘

‘the. expert -logician, :and - with the classic

eloquence of the "accdrhp:lished orator.' ., -
The opinions-of the.J udges it was neces-

sary to-recite in this work, in the. express

terms in which. they appear in the Reports:

yet, from: the various matters’of legal erudi-

tion to which these:‘opinions are referable, |

it has been sometimes impracticable to con-. “

fine the extract exclusively to the subject of

the division in whichtheyare inserted. Inone

or two cases of this kind ithas been deemed

more satisfactory to the reader to detail the

- opinion at length, and to repeat it undet a

differenfh*éection ; than to separate these so-

lemn judgments into detached parts, and -

thus not only lose sight.of the bearings.and._... >

Lonnectlons, but probably of the very foun-

-l-nu.'tldt s T AACR 2

dations on which the opinions are supported..

It will, perhaps, be thought by some, that
‘the explanatory matter in the notes is too '
diffuse, while others will consider it the
most valuable part of the work. Under this
‘diversity of sentiment the writer has endca-
voured to accommodate his plan to.the.mas

jorily
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ol

"iority of ‘his ‘readers, and to. point .out the:

sources from which he derives. hns informa-
tion ; that those who de¢m such elacidations.
intere-ting, may carry on the researches by

. the asswtance ot those references, to the it-
*most lumt of thelr desire. R

- The revicw here given of .the exercise. of

the prerogative, will be consonant to the

wishes of the friends of the freedom and

prosperity of their country. 'Soime of the
most Juminous maxims of liberty and public
économy-are. obscured beneath the barbarous

-~ latinity. ‘of English- law: the generous pa-

triot will frequently lose the .imbecility of
the language in the energy of the sentiment;

" .and will exclaim with vntuous'pude, “ INi-

hil polest Bex, qudm quod de jure potest.”

- The bublication being principally desig'iled .h

to disclose_the cstublished rules of Patent

AT .H»._-.

el e alpaplear, T ey A T

Law, agreat deal of learning on the ratio-

nale of the subject would have been irrele-

“vant, In that department extensive use

might have been made of the legal erudition
of those illustrious eontemporaries, Selden,
Coke and Bacon, which, to the political phi-

losopher
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- losopher and Jumdlcal archasolognst, would
| have - afforded abundant amusement, but

would have been wholly superﬂuousv to the
" persons for whom the work.- is chiefly in~

tended. - Perhaps to these, instead. of ‘any
vindication being expedient for the omission,

an apology is necessary, that such enquiries

should have been cursorily -admitted by the

'author, from an -invincible attachment to
the favourite maxim of the bright ornament

of his- country and of his profession, « Iox
plus laudatur quando ratione probatur.™’

It is well known at the bar, that the great
‘oracle of commercial law declared, if these

patent grants were examined with rigid at-

tention, -they mlght all, with very few ex-
ceptions, be rendered nugatory. The learned
lord who succeeded to his exalted station,

saw  with displeasure the.frauds to which
such privileges were exposed, and expressed

himself in terms of decided reprobation. The

same sentiment was confirmed by the late

Mr. Justice Buller, to. whom the nation is
pecaliarly indebted for his clear, precise and
rational judgments on the immediate subject
of this essay. The noble judge who now

pres
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PREFACE.

mldes, at. the. conc]uswn of the last year,
asserted in.open court, that during his pub-
lic duties as -Attorney . General, he became
“acquainted with,* the most shameful abuses™
of . the royal grant.. . 1t.is hoped that the ex-
.positions contained . in, theseh pagss will; con-
tribute'to remove some of the ob_;ectxens to.
-the' prevailing exe.rcxse of the patent raghts,

F_ ) ﬂby giving - an msnght into. their tqundatwn, .

nature, and extent;; to. those:persons who.are
-Jeast - acquamted with the forms of ;legal
practice, and with the prmmples of _]undxcal
_institution. H

L)

]

Such T the leadmg des:gu w1th Whl.Ch
~.this work has been undertaken -hew far
this intention is in itself proper, *;a.nd ‘with
‘what success it- has been fulfilled, remain

- for the public to determine. On the view
~of its imperfect - execution, the writer will

- probably have fully answered his own ex-

' pectations, if he enable the inyentor-_t*o‘es.t‘a:q
~ blish his patent on the solid . basis- of public
.~law, and if he sometimes protect from in-

' fringement this honourable reward of pro-
“ductive talent,

*_uf

- . - .-
" ]
-i * - ]
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"LAW OF PATENTS, &e.

CHAPTER THE FIRST.

Of the Origin and Progress of Monopoly in the
early Histbry of Europc{.

. i,i

THE word Monopoly 18 from the Grcek ‘and 3 Inst. 282,
swmﬁes exclusive sale *. . |

Sir Edward Coke gives the following defini- Defuitions ofa

tion. ‘A monopoly is an institution or allow- Tonopelr:

‘¢ ance by the King, by his grant, commission,

‘¢ or otherwise, to any person or persons, bodies

‘¢ politic or corporate, of or for the sole buying,

‘¢ selling, making, working, or using of any

““ thing, whereby any person or persons, bodies

- poht:c or corporate, are sought to be restrain-

““ed of any freedom or liberty thut they had

“¢ before, or hindered in their lawful trade.” "

B . Such

| > - ’ .
® From pzovo; solus, wwsw vendo,
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Such was the general character of monopmy
in this countr) prior to the statute of the 21st of
James, ¢, 2. but it may now be otherwise eon-
-sidered.  ¢¢ A monopoly'is an allowanee by the
g:v:n:- I. } ‘ King to any person for the sole makmg, sell-
~ “ing, &c. any thing, s0 that no person be re-
| ¢ strained in what he had before, or in. usmg
< his'lawful trade *.” | |

Thus monopoly, in the more enlarged sense,
may extend to a ‘trade alréady in existence, 1n
the more confined, applies merel} to a new 1n-
vention.. In the former case it is:the exclusion
of all others from, what the pubhc was already in -
the possession, and the practice-of, until the nio-
nopoly was sanctioned. In the latter, it is taking
nothing from the public which it before possesse(l

~ -and practised; The first is a violation of public
S right, and is nothing less than legalised plunder
v —the last is an equltahle reward to Ingenuity,
and, under proper restrictions, is abundantly
conducive to the general good.

Letters Patent. Lettcrs patcnt under the royal authority are
the means by which that compensation to pri-
vate merit has been usually assigned in this
country.

Grotius de Jure The learned Grotius has examined the que-
Sthl], if every specws of monopoly be a viola-
| tion

. 'l'ﬁMonopoly and engrossing differ only in this; the first is
by grant of the king, the la.t is by act of the subject.
Hﬂ‘ik’ﬂs’ 1, 470. 'l ls
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"hoﬁ of the natural rights of minkind: but on

this subject heihas not atterided ‘with his-usual

accuracy “to the factsiby whichhe would illus-

‘rate his- pnnmples He asserts, that the 86~

-Vcrelgn may somectimes petmit -individuals o L‘;ﬁlﬂ‘fgﬂ‘:}%ﬂ:
Enpy the Tight of exclysive sile - of .cer bam ar- ;‘L‘ﬁ£ m“f*“‘
ticles, the price. being limited:by the same:au-
thority ; and he introduces ‘the ‘ekample -of ithe
‘monopoly -of Joseph from- sacred; -and of' the

city of Alexandria from prophane. ‘hlStGI'}"

These instanceés in no respect apply to the posi-

ition. he would support.. |The former terminated

‘in -the surrentder of: 1iﬁ’aﬁll the rights, natural ymo;!fnmég;b
-and ' acquired,’ of the Egyptian nation. -~ The

datter was no instance of monopoly ceded by

the Roman state, for commercial immunities

of this sort werc very imperfectly understood

by that warlike people. It :is-true, that Alex- Etendv: trude
.andria became the general mart-of the trade of

the East, and of the extensive 1"t"ﬂ'imls of Ethi-
opia; yet this concentration of commerce wis
wholly owing to that favourable situation wl‘ﬂch
Jhad induced the politic Macedonian to select
Beyptus Inferior for the scite of the capital of
his vast empire *, “ -

B ] It

* The following passage from the jodicious Strabo copfirms
the remark. g0°
Nuy Je xai orol0s peyaror TEANOYTAL [hEYPL TS Iré‘m;;? 27
qwy axpwsTwy Aiomivwy €f wy ToAUTIOTATOS XopLeTal Popros
BE TR AlyunTar. o o o o0 0 oo Ty 06 Papimipwy Lagse
Hak TE PNy XEL yap 07 %o povomoAsias -exel. Movy yap v )
-ANEEQYOpIA TWY TOIBTWY WS EME TO WOAV - X2, URGIOVEDY ET) %%:
- wopyysi Toig exvog,  Geograph, Libe X VI,
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It is reported of one ‘of the seven sages of
Greece, (the founder of the Ionic sect,) that he
occasionally forced the lofty science of. astro-
nomy to descend to the lower pursuits of coms-
merce; and that ,foreseemg, by the aid of his

_theoretic speculations, a prodigious harvest from

Thales® frrono- i
Coly of tho olive the olwe, he found means to make an advan

- woods, tageous practical speculation, by taking into
his own hands all the olive forests of his
couutljy. |

The inquisitive reader may find . some other
monopolists with whont the scruples suggested
by the maxims of phtlosc)phy have not inter-
fered with private emolument, if he will turnto
‘-the‘pages of Aristotle, Pliny, and Procopius®*.

mopoly. justice of a monopoly, is by .referring to the
foundation of that virtue, to examine whether
the monopolist beneﬁt himself by his su-

perior

/f" Juticeofmo-  Perhaps the correct way to determine the
\

A '

® Aristotle’s (Econom. lib. 2. v, the greater part of this
book, and [4rticularly the purchase of the lead of Tyre by Py.
thocles. |
-~ Plin. Hist. Nat. lib, 8. c. 37. Monopoly of skins of hedge-
hogs. Hac cute exposcuntur vestess Magnum fraus et ibi lu-
erum monopolio, &c.

Procoptus, ¢. 25. Monopoly of Sitk.

l'g_iogches Laertius, lib. 1. ¢, 6.

Aristotle’s Pol. lib. 1. ¢. 11,

The two last authorities refer to the monopoly of Thales ; in
the latter itis given in detsil, and anadditional instance of the
commercial ingenuity of the philofophic sage is afforded in the
article of iron, which occasioned no small agitation in the Sy-
gacusan state,
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pel:ior*.kriowledge, without injury to others®, 7[
The well known speculation of the company Manopoly of
of Roman merchants in the same article mfchmgm

which -had seduced the morality of Thales,
was a violation of this rule, which neither escap-
ed the indignation of the city, or the severity
of the dramatic poett.

It will not be expected, that in this hasty re-
view of commercial privilege, we should discuss
the question agitated with so much zeal by St.
‘Ambrose, on the distinction between justice
and charity in the practice of monopoly 1.
We fear the lectures of the pious fathers on
Christian charity would not be listened to on
this subject with perfect complacency. What-
ever may be the private sentiments of the Monk
or of the Stagyrite, no doubt can be admitted Trade honours

bl
that trade may be rendered honourable to the _a -

individual by whom it is practised, and bene-
ficial to every order of society. It might be

satisfactorily shewn, that commerce is the me- The medium of
" mmpravement

dium by which the improvement and happiness and happiness
of mankind are essentially promoted, and that
no attractive force less powerful than the mer-

B3 cenary

* If the eloquent Hume be corre@, ¢ that public urility is
the sole origin of justice,‘and that reflections on the beneficial
consequences of this virtue are the sole foundation of its merit,”
the justice of a monopoly, which falls under this class, will not
be disputed.

+ Omnes compacto rem agunt quaax in Velabro Olearii, Plan.

Capt Act. 8, 8¢, 1.

1 OF lib. 8. c. 6.

L -
—_— a.-.'.-lll.-r-—i'_-"'

r-i"-‘:.'-* '.I:'-
R Pr Y 4
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cenary principle could unite the ends of the.

earth in one common bond. of confidence and
humanity *,

It would interfere with aur leading inten-
tion, if we were to presume to undertake the
Jaborious task of examining, with the moralists
and civilians of former periods, the equity or
injustice of the angient doctrines of monopoly.
Such of our readers as wish to scrutinize into

the opinic- s that have been contested, and the
regulations that have been adopted In early

times, may relieve their leamed curiosity by

recourse to those authoutles to which we have
rf-“"erz:cd

If
* The reader will find a singular examination connected with

this subject, under the question proposed by the Roman orator,
¢ Quz artes ot qui quastus sordidi; qui contra liberales? Cic,

de Off. hib. 1. '

% To prevent conspiracies ampngst traders against the publie
interest, a wise prokibition 1s on record, *¢ Neve quis illicitis
habitis conventionibus conjuret aut paciscafur. Cod. lib. 4,
tit. 59.*  Where also sce, % Jubemus ne quis cujuscunque vel
piscis vel pectinum forte aut echini monopolium sudeat exercere,*®

Much learned dust has heen raised by Gothefredus and others on
the terms péctinum and echini, in this mandite of Zeno.

V. Digest, lib. 47, tit. 11. De extraord, crim, leg. VI.

The olassic reader is not unacquainted with the heautiful pas.

- gage from the oratpr Lysias, agrinst those carn merchants who

spread false reports of captures and interrupred suppli¢s to avail

themselves of their: monopoly of that article, Or,.21. c. 5,
Contra Frument,

Diodorus Siculus notices the monopoly of alum in Lipari,
{ib. iv. ¢. .

The most profound Polmclans have cxpressed their detests.
sion .-

" »
fl ,: ‘W:EE}
n‘f?
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. If legislators had attended to the’ important

dlstmctlon of the two. spemes of monopoly we ’
have noticed, " they would sometlmes have re-.

mntted the severity of the penal code. Under
Zeno it was directed that monopohsts should Monopalies un-
be dcpuved of all theu goods, and that the
1nperial letters w ere not to be lead in justifica-
tion *. Under Justinian munopollsts were Inter- UnderJustinian,

dicted as pernicious to the state .

If particular exceptions ought to have been 23{:*“&;
made, yet these general laws were in_the 5th mwé to the
and 6th centuries congistent with the public times
advantage. -The time had not arrived when the

B4 ingenui:ty

tion of exclusive privileges in commerce with much Energys Ve
J. de Wir. Politische Gronden. B. de Shroéter Refl. sur les Fi.
nances des £rinces, p. 198, 204, 401. Wert_hoﬁ' Diss. de com.
merciis maritimis, s. XLIV. p. 50. See also Conclus de la
Paix de Westph. art. LX, s. 2, |
John Peter Willebrand, who was member of the supreme tri.
bunal of appeals to the King of Denmark, expresses himself in
strong. terms against monopolies : ¢ Les monopoleurs ne sont
gueres accueillis 1a ou 1’on prefére le bien general a I'interét par.
ticulicr et ce seroit trés mal connoitre le ceeur humain de 8’ima.
giner qu’un monopoleur se comporteroit mieux qu’un Loupauquel
oit confieroit ’administration de la justice entre les troupeaux.’”
He then adds with some malicious pleasantry, ¢ La police de
UEmpire agit vis & vis les monopoleurs a peu prés comme les
Papes contre les heretiques le Jeudi Saint, mais a mon avis plus
utilement. V, Concl, de L’Empire de 1512, 1548, 1577, 1670.
~® Zeno imperator statuit, ut exercentes monopolia bonis
omnibus spoliarentur, Adjecit Zeno, ipsa rescripta imperialia
non esse audienda, si cuiguam monopolia concedant,
+ Monopolia non esse intermittenda, quoniam non ad com.
modum respublice sed ad labem detrimentaque pertinent  Juse
tinian, |

F P,
F - —
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ingenuity of nan was directed to the increase

of the necessaries and comforts of life, by ren-

dering science and philosophy extensively sub-

servient to the p'urp‘oses”of' commerce. At that

¢ period, .in every country, monopolies had but

Lone. uniform character: they were an agree-

Monopclies ' ment between the reigning power and certain
were & conspls .
mey Eﬁﬁﬂt}.‘e individuals to deprive the people of their na-
tural rights, by playing into the hands of each

other the supplies of their own avarice.

Theewileode  TO the enlightened principles of the civik
ﬁﬂﬁ:ﬁ?ﬁ code succeeded the buarbarism of Gothic insti-
| ~ ‘tution, which swept before it all thié records of -
Commerce de«  huinanity. Commerce had begun to spread
stroyed by the ey q e . .
military fiefn. its mild influence, to soften and polish the man-
ners of men, to unite.them by reciprocal utili-
tics, and to promofe the pacific .spirit, by rais-
my up a large body of powerful individuals in
soviely, whose intercst it was to become the
guardiaus of public tranquillity. Thus a stite
of unanimity and beneficence was followed by
toe discord and turbulence of the feudal system.
As the ferocity of war is not suited to the mild
nature of man; when the, storm raged with in-
creasing violence, he forsook the element to
which his powers were unequal, and looked
anxiously around for a harbour -of repose.
Monopolim  Hence, even in ‘these boisterous times, some
granted to the . © g |
portstended to  Fegulations were adopted favourable to trade;
::::;wm' and the first signal of its appearance was. on
the coast, where exclusive privileges, in the na-
ture of patents and monopolies, were granted in.

order
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order to procure the.'supply of ‘some of the in-

dulgences indispensable in an 1mprovmg atate
of society. -

“This was the origin of the Hanseatic League,
which commenced at the conclusion of the
twelfth or the beginning of the thirteenth cen-
tury near the coasts of the Baltic Sea. Before
the termination of ‘the fourteenth, it consisted
of sixty-four principal cities, when its alliance
was courted, and its enmity dreaded by every
potentate of Eurvpe®. Thusdid the genius of
commerce rise in the midst of the confusion and
the alarms of war: and notwithstanding the ta
envy which these cities attracted in theu pro-
gress to power, they became so important to
the princes-in whose kingdoms they were situ-
ated, not only for the supply of the conveni-
encies and luxuries of life; but for the means of
successful hostility against their enemies at home
and abroad ;: that the confederacy rose imper-
ceptibly into a degree of consequence which
~ shook the very powers to which it was indebted

for

* Werdenhagen supposes this association to have been formed
as early as 1169.. ‘Thuanus considers its orizin to have been

about thirty years later: and Lambecius assigns it to the yeir -

1241,

The derivation of the word Aause has also occasioned differ.
ences of opinion among the learned. Lambecius attributes it
to the ancient High Dutch, or Teutonic, and - gwes to it the

meaning, cozfederacy or alliance ; whereas Werdenbagen de.
rives it from the German, au-a’er-:ﬂ, which 1s translated ox 2he

s¢@y and might be abbreviated to banse,

The origin of
the Hal:tg:c.;m |

league in the
twgltfl'th or thife

tcﬁnth centurye

Its extent and
pohttcal 1R poTe
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The meats uted for early protectmu. It was: lq this situation
~eonfederacy.  that the several princes in, whose domipions the
associated cities were c...tabllshed, withdrew the
merchants of their own respective territories
from the confederacy. They were thus reduced
to insiguificance, considered as a political alli-
- ance, but not befarg they had canviaced Europe
wscommerciat Of the beneficial effects of the intercourse they
whiypreerve had maintained ; so that in the separate states
el ¢ they still continued to receive that assistance as
municipalities, which they had before enjoyed as
-a maritime power. They were now np longer
5 dangerous to the repose of Eusope, but softened
+ 1ts animosities by promoting a community of
 interest, and accelerated the pragress of civiliza-
/ tion, by multiplying the sources of rational and

clegant enjoyment.

'The Hans- In consequence of the apulence of these cities,
towns supply . g * ’ ) |

the pecuniary  the princes found them an ad#antagcQuS yé-
exigencies of the ‘ : AL .

princesinwhose SOurce in times of public exigency ; they there-
territory they
were situaeed,  fOre freely granted them charters and exclusive

and o return

obainroyal  privileges, by the cheap exercise of ]11erqgat1\*¢,

gra either on the condition of receiving a stipulated
sum, or of obtaining an annual tribute; and
when in process of time, by these immunities, the
wealth, not’ only of the cities collectively, but
of the individual merchants who composed them,
was respectable, royalty itself often condescend-
ed to draw from the wealth of its own vassal,

Royal grants  and in return monopolies were conferred, which

m:: ':f,dm. amply repald the individual the contribution

§) exacted'
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exacted by the avarice or penury of the prince. duslin conse.
. S quence of the

In this interchange the benefit of the two con- same supplics

. . . e - m te
tracting parties was. commonly. immediate and opulcn?::u
obvious, while the injury to the public was re-

mote and obscure,
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' CHAPTER THE SECOND.

The History of Afonopoly in England, from the
time of John to the INTER-REGNUM.

IN the preceding chapter we have endeavoured
to explain the nature of monopoly. and the ge-
neral eftect of the exclusive privilege on the
natural rights of society. 'We shall presently see
that in England monogolies did not deviate from
their ordinary character of artifice; but that, by
the wisdom of the nation, this poison of the
Utility of the state has been deprived of all its pernicious in-
cﬁgﬂﬁ Tyst:::n gredients, and has been converted into a nutri-
monopolies, . CIOUS aliment, applicable to the support of com-

mercial prosperity.

Similaricy of The feudal system is so uniform in its history,
the system of . . :
m:n?;n?? that the political annals of one country disclose

rtg;?ghm " the leading ‘'maxims of public economy which
were adopted in every other where 1t was esta-
blished. The explanation, therefore, we have
already given of the origin of royal grants for
monopolies, where the Hanseatic league was ex-
tended, will elucidate the motives aud princi-
ples of this exercise of the prerogative in our own

country.,

King John firt ~ Notwithstanding all the calamities of the
granted munici- '

gal franchiscs.  TEIgN Of John, it is to him that we are princi-
pally indebted for the franchises of the metro-

3 polis,
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polis, and of the great towns of the empire®,

How far these immunities were perverted in suc-

ceeding times, it is not our present business to yyreries of

enquire; it will be sufficient to premise, that in ;‘:ﬁ"ggg

the infant state of commerce, these nurseries ™ 2aoey.
~ were necessary to protect it from the accidents |

to which its feeble- powers were exposed amid the

violence of general hostility. Of all the ports

of England, London was the only one admitted London became

to the dignity of the Hanseatic league. The

Cinque Ports were degraded by a system of Al-

gerine piracy; and holding a predatory war with

the commercial navy of every country, from in-

feriority of station, dereliction of principle, and

opposition of intercst, were inadmissible to that

confederacy.

Yet so formidable were they when they col-
lected their power under the banners of the
Sovereign, that in the beginning of the suc-
cecding reign their desperate corsairs destroyed
the greater part of the naval armament of
France; and however exalted the rank Eng-
land may have maintained on the seas in later )
times, these marine plunderers were the prin- The Britih
cipal support of the British navy, when the gal- fnpracs ;}
lant exploits of the third Edward, and of his |
heroic son, awakened the fears and attracted

the

- ® ¢ King John was either the first or the chiefest who 2p.
pointed those noble forms of civil governmeot in London, and
most cities and corporate towns of England, erdowing them

. Mso with their greatest franchises.’”” Speed. p. 506,
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the admiration -of every Roropean state®, I
the twenty-fifth yeqr «of the wruigriof that en-
Tightened prince, - statute was passed granting

g{m _ a free‘tratle equally to forergnem and natives;

der Bdward 111, -and ‘had this admirable -expediont-of senatoriat
wisdom ‘been suffered to remain iniits full force,
the commerce of this country ‘would have risen

The evil conse- qiitd nbtice at a much earlier pperiod, -.and o
quence of its abe . . ' L
Togation. political hemisphere would not -again have: de.

volved into-utter obscurity 4.

During ‘the reign of his grandson, and the
- troublesome times that -succeeded, every possi-

# Camden tells us, that Willian the Conqueror aﬁ.
pointed a warden of the Cingae Ports, but Kingr Johin first grant.
- ed them their privileges, and that upon condition they fhould
provide eighty ships at: their own charge for forty days,ias often
-as the king should have occasion in the wars ;. ¢ he being then
straitened for’a navy to recover Normandy.’*

- These five ports are, Tlastmgs, Romney, Hythe, Dover,
and Sandwich, to which Winchelsea and Rye have been since
added. Thorn says, that Hastings provided twenty.one ves.
tels, and in each vessel twenty.one:men. To -this port belong
Seaford, Pevensey, Hedney, Winchelsea, Rye, Hamine,
Wakeshoum, Creneth, and Forthclipe. Romney provided five
ships, and in each twenty.four men: to this belong Bromhal,
Lyde, Ofwanstone, Dangemares, and Romenhal. Hythe fur.
nished five ships, and in cach twenty-one s2amen: to this be.
long 'Folkston, Feversham and-Marge. Lastly, Sandwich:fur-.
‘nished the same with Hythe : to this belong Fordiwie, Recul.
ver, Serre and Deal.

t We have given a list of the principal laws respecting-the
liberty -of -trade in which the sage maxims of commercial jurise
pmdenu commenced by the third Henry, and maintained in a
variety of statutes during the.reign of Edward of Windsor, will
not escape the attention of the reader, V. Appendix A, |
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Ay, ™

to whwh the bccupant of the throne was eapc)seﬂ
and tHe’ihﬂue‘rtce of fmercenary individuals' whs The feptenton -
"s6 cémplete ‘that ‘while the ‘conithercial impof- during the wars "~
‘tance of every ‘other state in Europe was inéreas-
itig, the British isles were neglected "ahd for-
*gotten . To'follow the histdry of trade, and of
‘the exclusive ‘privileges to which it gave'rise in
this dark anﬂ_unm_terestmg ‘period, woultl con-
duce little either to instructitn or entertain-
ment ; it'will be sufficient to ‘say thdt tlie evil The contie-

ance of the same
had attained ‘such ‘miaghitude in the slow pro- calamity under

Eliz.
‘gress ‘of three centuries, that'in the reign of
Elizabeth the patlence of the most submissive

pohtn‘:al ‘assemibly in Europe was wholly ‘ex-
hausted.

It had been the wise policy of the British par-
liament to retain in its own power the tréasures
of the nation, instead of leaving them exposed
to the plunder of needy princes, 'and avaricious
“ministers ; ‘but, perhaps, it will be found that
"this principle of caution was carried beyond 'its

due bounds. Certain it is, ‘that either the pro- The h‘;}'ﬂ“’ﬁ"'
. . ( 1%
digality of the monarch, or the parsimony of the princes obliged

. them to resort
people, occasioned the funds of the royal coffers to impolitic

to be réduced-so low ds to be fiddequate to the wanding thee
""purpdses of princely liberality ; and, in’' conse- tervaat.
‘quence, thie crown Was often obliged to conde-

‘'scend, by a stretch of the prerogative, to re-

Ward its -faithful servants in that form  which
- obstruétbﬂ

® e a ist of the fines relating to ttade, from the Conquest
“to the reign of Rdw, II, Appendix. B.
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The evil fele

The woollen
manufactures
introduced, and
the East lndxa
LCompany estae

- blished.

Monopnlncu in
the reign of
Eliz. threatened
the destruction
of commerce.
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obstructed the most valuable interests - of so-

~ciety. This was the case in the reign -of Eliza-

beth. No sovereign was ever more mdebted to
‘the wisdom of her mnhtary councils, or to the
valour of her forces, than the daughter of Anna
Boleyn; and such were the destructive means
she was obliged to employ in return for deli-
beration in the cabinet, and vigour in' the field.
By the encouragement of the Huguenots, - the
artificers of the woollen and linen manufac-
tures were established in her time at Nor-
wich, Colchester, Sandwich, and other conve-
nient marts; and at this period commenced the
East India Compan), which has since beconie
the most powerful trading society recorded n
the anna!s of history. But, notwithstanding
these advantages, to which, at a future period,
‘England was to be indebted for her wealth and
her importance, the pernicious grants of mone-
polies were so extensive during that reign, not
only of the articles of luxury and convenience,
but even of the necessaries of llfe, that the con-
cussmn of private interest threatened the extinc-

tion of public prosperity *.
If

# ¢ J¢ is astonishing to consider the.number and importance

 of those commodities which were thus assigned over to patentees.

Currants, falt, iron, powder, cards, alf-skms, fells, poulda..
vies, ox.shm-boncs, train oil, llsts of clmh, pot-ashes, anise.
seeds, vinegar, . sa.coals, steel; aqua vitz, brushes, pots, - bot-
tles, -saltpetre, .2zd,  accidences, -oil, calamine - stone, oil ‘of

‘blubber, glasses, paper, starch, tin, folphur, new drapery,

dn;d palchards, transportatwn of iron o:dnance, of beer, of
: o horn,
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If this favourite princess held the hearts of
her subjects at her disposal, her personal vanity

had enabled the public servants to address them- "

selves so powerfully to her sex, that their con-
troul over her was complete., Although the
elevation of her rank, and the dignity of her
mind, preclude dthose sexual compliances which
would have been dangerous to the regularity of
her government, yet she exhibited some portion

C of

horn, of leather, importation of Spanish wool, of Irish yarn,
These are but a part of the commoditics which had been appro.
priated to monopolists, When this list was read in the house,
a member cried, [s not bread in the number? Bread, said every
one with astonishment ;: 2%es I assure you, replied he, 1f affairs
go on at this rate, ave shall have bread reduced to a monopoly
before next parliament.  These monopolists were so exorbitant
in their demands, that in some places they raised the price of
salt from sixtecn pence a bushel to fourteen or fifteen shillings,
Such high profits naturally begat intruders upon their commerce ;
and in order to sccure themselves against encroachments, the
patentees were armed with high and arbitrary powers from the
council, by which they were enabled to oppress the people at
pleasurc, and to exact money from such as they thought proper
to accuse of interfering with. their patent. ‘The patentees of
saltpetre, having the power of entering every house, and of
committing what havoc they pleased in stables, cellars, ox
‘wheresoever they suspected saltpetre might be gathéred, com-
monly extorted money from those who desired to free themselves
from this damage or trouble. And while all domestic inter.
course was thus restrained, lest any scope should remain for in
dustry, almost every species of foreign commerce was confined
to exclusive companies, who bought and sold at any price that
they themselves thought proper to offer or exact.”” Hume,

See a list of monopolies by royal grant, from Hen, VIl to
Charles I. Appendix C,

17
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The prodigalit
of EEzabﬁ u{

the royalzrants.

The resistance
to them toward
the conclusion
of her reign.

‘The monopolies
IMost oppressive
to the people
are cancelled.
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of the frailty of woman beneath the diadem;
and the royal favour, in consequence of these
feminine imbecilities, was lavished in the grant
of immunities with a degree of prodigality more
extravagant than the munificence of the late
Imperial Catharine, to the associates of her
meretricious indulgence.

In the year 1601, the clamour of the country
against monopolies was so loud as toawaken the
parliament from its long repose. The ancient ser-
vants of the decrepid princess were unable to re~
sist the public violence; ard in order to prevent
the indecency of astatute, which they contended
would be an insult to the prerogative; she, with
their advice, suddenly sent a message to the
house that she would immediately cancel the
most oppressive of those exclusive privileges.
On this memorable occasion she acted with
that fidelity to the public to which, during the
whole of her protracted reign, she uniformly

adhered *.

James was a prince of a very different cha-
racter: ‘‘such a sceptre was too weighty to be
wielded by such a hand.” On his accession, ig
order to gain popularity, he deemed it necessary

to

* In the Parliamentary Hicstory of England, Eliz., i6o1,
vol. IV. 452 to 482, the whole proceedings are given, and the
rrguments of Bacon, Cecil, and others are detailed, more worthy
the slavish adoration of an Asiatic court than the manly spirit
of a British senate.  See the extract in the appendix D,
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to-join the general voice against monopo-
lies; butit was evident, by his subsequent con-
duct, that he was not sincere. The resuit was,
that in the 21st year of his reign, not possessing
the influence of his predecessor over his subjects,
a statute was passed, the history of which shews
the astonishing difference which a short iterval
had produced in the respect attracted by the
British crown.

i9

'The insinceri
of James 1. wi
respeet to mos
nopolics.

The diminished
respect for the
CTOWI 0CCasiona
ed the statute
against mono-
polies to be pas~

sed.

“From this period the doctrine of our law of 1s beneficiad

patents may be properly said to commence, for
by 1ts salutary operation the pernicious system
was wholly destroyed ; and if his successor,
from the usual impulse of supplying the princely
revenue, revived the grievance, the standing
law of the country resisted his efforts, his con-
fidence was unéquul to meet 1t, and he was con-
strained to revoke all the grants which infringed
on the sacred institutions of public right. What-
cver just ground of complaint the friends of the
pious and unfortunate Charles may discover
against the wversatility of the English people,
the country was justified in its indignation to-
wards those cormorants who mercilessly preyed
oni the vitals of public prosperity.

A short statement of indisputable facts: re-

cffect.

Vindication of
the public clas
mour Againsd
monopolics

lating to monopolies, will at least palliate the ims

petuosity of the nation, which was threagened
with extinction as a political power.

C 2 At
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E;"%,‘fi‘:.fﬁ"" At the period to which we are referfing
41,000l the whole customs of Engiand amounted to
127,000l. and so smail was the trade of the
Custorns of th nties in |
oundten by co.untles in consequence of these grants, that of
1710001, this total the sum of 17,000l. only was colleti-
ed by the provincial officers, the nretropolis
Cutomsof  engrossing nearly six-sevenths of the commerce
London o ) _ .
310,000l of the land. Yet even in London the benefits

The commerce  0f this trade did not extend through the whole
of Britain near- ] .
ly confined to of the population, but was confined to about
two nun ., » *
ctzenmof  two hundred opulent citizens, who possessed
London. o . .
almost exclusively the trading wealth of Bri-
Present state of tan. Let us now consider London at the
O Cid .
prosperity in ~ commencement of the ninetcenth century
the capital . ~ 1
crowded with the wealth of the four quarters of
the earth, not only supplied with every com-
modity of substantial utility to man, but glow-
ing with all the gorgeous display of eastern mag-
nificence. ILet us visit the imperial Thamey,
whose broad bosom supports its maritime
power ; and let us compare this situation of the
aucient seat of government with the state of de-
gradation and insignificance in which it ap-
peared during this gross misapplication of the

prerogative *.

~* The totai exports from this country, in the year 1802,
amotvited to the enormous sum of fifty millions sterling. It
will hardly be credited that this astonishing increase of trading
intercourse should have been effected in little more than a cena
tery and a half, London now greatly exceeds her former im.
portance as a commercial depdte 'The learned reader is not un.
acquainted
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It would be easy to shew, that not only the
internal prosperity of this country depended
on the cessation of these monopolies, but that
its political existence, as an empire, was ma-
terially concerned in their abolition, Had
this evil been carricd to the same extent in the
reign of the father of Elizabeth, it 1s probable
that the Spanish Armada would, in her days,
have appeared on the coasts of Britain to obtain
victory and dominion, not to encounter disap-
pointment and disgrace. Notwithstanding the
popular prejudice 1n favour of the marine at
that time, it was fully ascertained in the suc-
ceeding reign of the Scottish Prince, that on

account of the decline of trade, the navy of

England had decayed during a period of nearly
half a century when Elizabeth swayed the
British sceptre. Such was the evidence before
the committee appointed for the enquiry ; and
we learn from a report of the Trinity House,
that in a little more than twelve years posterior
to 1588, a diminution of one-third had been
effected in British shipping and navigation,

The ccssati'on of
the ancient mo-
nopolics necese
sary to the po-
litical existence

of the country,

'l;lhe British
shipping had
bch;lpdlr%muhcd
one-third by
the monopolies
durm% the latter
part of theveign

of LElizabeth.,

The intelligent legisiator never loses sight of The two great

these two important objects: Ist, To put the
C 3 people

acquainted with the famous passage in Ammianus Marcellinus
- on this capitale  Sir Edward Coke indulged a little venial pride
when he denominated it, ¢ Cor Reipublicz et epitome- totius
regni.”*  London has endured many vicissitudes in its history as
a trading establishment since Tacitus resided in it, when he
applied to it the cxpressions, ¢ Copia negotiatorum et coms.
meatu maxime celebre,’?

objects of legise
lation abandon.
ed by thesystem
of monopoly.
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Benefit of the
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prcrogativc.
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people in a situation to provide an ample sub-
sistence for themselves. 2dly, To supply the
state with a revenue adequate to the public
service. It will be seen by the examination we
have made, that in the monopolies these pro-
found maxims of political economy have been
wholly abandoned. The people were deprived
of that general exercise of industry and talent
which is necessary to the existence of com-
mercial prosperity ; and the state, which ought,
in all times of public exigence, to be supplied
from the floating capital of the nation, was
plundercd of these resources from which the
natural defence of the country was to be
drawn. Hence both internal wealth and exter-
nal power were rapidiy hastening to destruction,
What is true of Englaud in one of the most
brilliant periods of our history, was equally true
of IFrunce, under Lewis Dea-datus, when the
great Coibert, urged by the most enlightened
principles of state poiicy, applicd his energies to
resist the tide of interior destruction,

Had we selected for our subject on this oc-
casion the political rank aud exterior glory of
the country, instead of its commercial atfluence
and internzl i csources, we should have attempt-
ed to have done justice to the rcign of the he-
roic Elizabeth: but daily experiencing the
benefits of the limitation of the prerogative as
it affected the trade of the nation, we have been
obliged to take a contrary view of the influence
of her reign, and to point out that the only ad-

vantage
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vantage we have derived from the extension of
the royal authority in these grants, was that the
chain of prerogative was drawn so violently

beyond its powers as to be broken asunder, and
to become no louger dangerous as an 1nstru-
ment of public calamity.

The task winch remains for us to perforin
is much less unpleasing than the former ; it
is to shew the freedom of trade as founded
on the common law of England, and the salu-
tary effects of the statute of James in the his-
tory of British commerce. The luminous max-

ims of modern policy have connected the dig-
nity of the crown with the felicity of the sub-

~ject, and there 1s now much less reason to
apprehend that the one will be degraded, or the
other obstructed by the confined views of so-
ciety and government, which for centuries had
buried in obscurity the commercial jurispru-
dence of the third Ldward.

Under this division of our inquiry, we shall

have no concern with the political history of

patents ; the interposition of government is at
this time only so far cxtended as is expedient
for the general interest by rewarding ingenuity,
where necessary for its encouragement; and
when that just remuncration is assigned to pri-
vate merit, the discovery, whatever may be its
importance, is laid open ta the industry of the

The maxims of
n:odern policy
1) the royal
yrrants, condue
cive to the pube
lic welfare,

Personal inge-
nuity rewarded
by them, and
rendered extens

sively beneficial.

nation, and all the future advantages become a -

public indefeasable claim.

c 4 Although

-

T ey g A
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Although we may safely apply this eulogium
to the system with respect to patents, with
which alone we have'to do, it is by no means
merited by the commercial policy adopted in
this country in many particulars ¥; and yet the

nearest

* The profound author of the enguiry into the nature and
causes of the Wealth of Nations, was fully sensible of this
defect, and he has cpressed his sentiments with that warmth
and indignation which was natural to him with his enlarged
views of national prosperity, as founded on the perfect freedom
of commerce. As we can select no words that could be equally
impressive on the minds of our readers, we shall quote his
own language :

¢¢ 'To expect, indeed, that the freedom of trade should ever
be entirely restored in Great Britain, is as absurd as to expect
that an Oceana or Utopia should ever be established 1n it, Not
only the prejudices of the public, but what is mucl more un.
conquerable, the private interests of 'many individuals irresisti-
bly opposc it.  Were the officers of the army to oppose with
the same zeal and unanimity any reduction in the number of
forces with which master -manufacturers set themselves against
every law that is likely to increase the number of their rivals in
the home market : were the former to animate the soldiers in
the same manner as the Iatter inflamed their workmen, to at-
tack with violence and outrage the proposers of any such regu.
lation, to attempt to reduce the army would be as dangerous, as
it has now become to attempt to diminish in any respect the
manopgly. which our manufa&turers have obtained against us.
This monopoly has so much increased the number of some par.
ticular tribes of them, that, like an overgrown standing army,

. they have become formidable to the government, and upon many

occasions intimidate the legislature. ‘The member of parlia.
ment who supports every proposal for strengthening this mono-
poly, is sure to require not only the reputation of understanding
trade, but grcat popularity and influence with an order of men,
whose numbers and wealth render them of great importance, If

he
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nearest interests of this nation, as the commer-
cial rival of the neighbouring states, depend in
a great degree upon the correct opinions which
are entertained, and the prudent measures which
are adopted on this important subject.

he opposes them on the contrary, and still more if he has aue
thority enough to thwart them, neither the most acknowa
ledged probity, nor the highest rank, nor the gieatest public
services, can pmteét him from the.most infamous abuse and de-
traction, from personal insults, nor somctimes from real danger
arising from the insolent outrage of furious and disappointed
monopolists.’’=~Smith’s Wealth uf Nations, vol, 2, p. 281.
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Pechie.

COMMON LAW OF

CHAPTER THE TIIIRD.

The Common Law as it respects Patents and

Adienopolies.

A MONOPOLY may be restraincd two ways:
1. By the Common Law.
2. By the Statutc Law.

Before we consider the restrictions by statute,
we should shew how far it 18 resirained by
common law,

Sur dward Coke tells us that monopolies are
against the antient and fundamentat laws of the
realm, and whatever is contrary to these laws
1s puutshable by law. He cites a variety of
exampies and authorities in support of this
opinion *,

Toward the conclusion of the reian of Ed-
ward 111, John Pechie, of London, was severcly
punished for procuring a licence under the great
seal, tor the oxclusive sale of sweet wines in

that

* See in the preambles ol o E, 3. cap. 1; 25 E, 8.cap. 2 ;
27 E. 3. and 28 E. s, Star. Siap, ¢ R, 2. cap. 1. Also any sta-
tute of Magna Charta, cap. 3; 5t E. 3. cap. 10; 7 H. 4.
cap. 65 and 10 FHL 7. cap. G5 v and 2 Ph, and Mar. cap. 14;
Rot.Parl. 1 R. 2, nu.20; 4R, 25 nu. 5y; 5 Ro2; nu. 89;
Fortescue, cap, 25, 26,
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that city *. One of the articles wherewith Wil-
liam de la Poole, Duke of Suffolk, was charged,
was for procuring of divers liberties i deroga-
tion of common law, and hindrance of justice,
which was a penal offence.

All grants of any known trade are void by
common law, as being against the {reedom of
trade, discouraging trade, industry, &c. and
putting it into the power of persons to set what'
prices they please on their commodities—all
which are inconvenient to the public.

The King’s grant to any particular corpora-
tion, of the sole importation of any merchandize,
1s void by the common law, whether such mer-

chandize be prohibited by the statute or other-
wise T.

The King's charter, empowering particular
persons to trade to or from any particular place,
is voul under the same authority, because it
gives such persons an exclusive right of trading
to the hindrance of others in the enjoyment of
their natural rights. Nothing less than an act
of parliament can exclude a subject from the
perfect liberty of trade .

It

* Rot. Parl. 50 E, 3, ru, 33.

+ 2 Roll. Abr. 214 ; 2 Inst, 613 3 Inst. 182,

I Raym, 489; 2 Chan. Ca. 165; 1 Vern. 127; Sand’s
Ver, East.India Company ; Skin. 165, 226, 234 ; 8 Mod. 126.

27

Duke of Suffolk,

Hawkins1. 470,
s 2.
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D.rcic's case. Tt Las been determined that the King’s grant
for the sole making and selling of playing cards
18 void, notwithstanding the pretence that the
playing with them is a matter merely of plea-
sure and recreation, and often much abused,
and thercfore proper to be restrained ; for since

_the playing with them is, in itself, lawful and
innocent, and the making of them an honest and
Jaborious trade, there is no more reason why any
subject should be hindered from getting hig
Jivelihoed by this than any other t‘lnploynient *

Grant of scle And for the like reasons also 1t has been re~
engrowing . v
wills, & when Solved, that the grant of the sole engrossing of
voud. . . . . . . .
~wills and ipventories m a spiritual court, or of
the sole making of bills, pleas, and writs, in a

court of law, to auy particular person, is void .

* 11 Co. 84; NMoor. 671 ; Noy. 175; 2 Inst. 47,
T 2 Roll. Abr. 21v 5 1 Jon, 2315 3 Mad. 753 Vem. 120,
130, <75, 8073 30 Mod, 1067, 131, 133,
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CHAPTER THE FOURTI.

The Statute Law as it respects Patents, from
the time of John to the S1st year of James 1.
inciustve,

IT is hicld that monopolies :ite contrary to the
great charter of our liberties *,

By the statute of 38 Ldward I11. a merchant
was permitted to deal in all manner of merchan-
dize, notwithstandingany charter that might be
ceded to restrict this liberty of trade, and there-
fore every royal grant which tends to a mono-

poly will be voud.

Philip and Mary granted by letters patent to
the mayor, bailiffs, and burgesses of Southamp-
ton, the exclusive privilege of importing Malma
say wine at that place, with the penalty of treble
custom to any one who should infringe the
grant. It was resolved by all the judees that
this wasagainst the freedom of trade, and there-
fore void, and that it was against the statutes of

the

® Magna Charta, ¢9, 30; 9 E.3.cap. 1; 14 E, 3; 25
E. 8.ca. 2; 27 and 28 E. 8. statute of the staple; 2 R. 2.
cap. 1. and others, See also the following cases, Trin. 41 Eliz,
Coram Rege ; Rot. 92 ; Int. Davenant and Hurdys in trespass,
Trin, 44 Eliz, in lib. 11, fo. 84, 85, &c. ; Edward Darcic’s
case ; Hil, 7 Jacobi, in Lib, 8, fo. 121, 122, &c, ; the case of
the city of Londos,

s
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2 Inst. 631,
Monopolics
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2 Rol. 174.1. 4%
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Grants of Mo=

nopolics void,

1 RQ]- 4!
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the kinedom. It was also determined that the
assessment of treble customs was agatnst law.

The principal statutes relating to patents in
the 16th, and at the beginning of the 17th cen-
tury, were in the 6th of Henry VIII. the 4th of
Edward V1. the 13thand the 43d of Elizabeth *,
The first annuls second letters patent (during
the King’s pleasure,) making no mention of
the first letters patent. The second 18 an act
concerning grants and gifts made by patentees.
out of letters patent. The third ordains that
the exemplification or constat of letters patents
shall be as good and available as the letters
patent themselves. The fourth is for confir-
mation of grants inade to the Queen, &c. and
of letters patent-made by her to others.

The declaratory statute by which the law is
determined, without the probability of any fu-
ture misapprehension, is that of the 21lst of
James I. cap. 3, by whichall monopolies and all
commissions, grants, licences, charters, letters
patent, &c. to any person, body politic and
corporate, &c. for any sole buying, sclling, mak-
ing, working, using of any thing, &c. shall be
void, and any person aggrieved on account of
any infringement of the law of the land, as it is-
here laid down, shall have an action on the

statute

* For the statutes here referred to, see the appendix E.
6 HI 8., C 15; 4 Ed. 0. c. 4 3 13 Elizi Ce 65 48 EliZ- Cy 1a
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statute in the King’s Bench, Common Pleas,
or in the Exchequer, and shall recover treble
damages and double costs *.

The following exceptions are observable in
this statute:

1st. It shall not extend to letters-patent, &c.
heretofore made for twenty-one years, or here-
after to be made for fourteen years, for the sole
working or making of any new manufacture to
the first inventor, &c. if not contrary to law
or mischicvous to the state, or generally incon-
ventent.

2d. Or to any grant to a city or corporation,
or to any company, &c. of art, occupation,
mystery, &c. for the mamtenance or order-
ing of trade; and letters-patent made or to
be made about printing, making of gun-
powder, ordnance, shot, or of any officc not
decried by proclamation, shall be of the same

effect, and no other, as it tlis act had not been
made. |

3d. Or to letters-patent, grant, &c. about
allum, or allum mines, or to the feliowship of
hoastmen at Newcastle about selling, &c. sea
coal or pit-coal, &c. or to licences for keeping
taverns or selling wines, or the patent to Sir
Robert Mansel about making glass, or to
Abraham

* For the statute at length, v. appendix F,

3\

The eucyt:‘om
admitted into
this statute.

15t Exception,

2d Taceptiofn.

3d Exception,



Monopolists to
pay treble da-
thages and doue
bie coste.

4y Jac. L ¢ 3.
8. 8. The clause
respecting pa-
tentsfor new if-
ventions,

STATUTE LAW

Abraham Baker about malt, or to Lord Dudley
about ¢ast works.

Further, by this statute all persons are made
incapable to have or put in use any monopoly
or any commission, grant, or licence, or other
matteror thing tending to institute, strengthen,
or countchance the same. And any person
arieved thereby, or disturbed by reason thereof;,
shall recover treble damages and double costs.

Having thus stated cenerally the contents of
the statute, we shall next extract the clause

‘comprised in the sixth section, which imme-

diately relates to the subject of this work.

¢ Provided also, and be it declared and
enacted, that any declaration before-mentioned
shall not extend to any letters patents, and
grants of privilege, for the term of fourteen
years or under, hereafter to be made of the sole
working or making of any manner of new manu-
factures within this realm, to the true and first
mventor or inventors of such manufactures,
which others at the time of making such letters

patents and grauts, shall not use, so as also they

be not contrary to the law, nor mischievous to
the state, by raising prices of commodities at
home, or hurt of trade, or generally inconve-
nient ; the said fourteen years to be accounted
for from the date of the first letters patent, or
grant of such privilege hereafter to be made,

- but that the same shall be of such force as they

A should
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should be, if this act had never heen made, and
of none other.”

As it is of great consequence correctly to 3l 18a
understand the terms of this statute, we shall
here introduce from Sir Edward Coke his ex-
plication of the expressions in the more ma-
terial parts of it.

(By his grant, commission, or otherwisc.) Fxplamtion of
- . the terms of the
I'hese words (or otherwise) are of a large extent, statute.

and are well warranted by this act, the words ?Jm’L‘;E:Ef &s.
whercof extend not only to all proclamations,
inhibitions, restraints, and warrants of asststance
of the king, but all inhibitions, restraints, and
warrants of assistance of all or any of the privy
council, or any other: and all other matters or
things whatsoever, either of the king, or of all
or any of his privy council, to the instituting,
erccting, strengthening, furthering, or coun- countenancing
tenancing of the sole buying, selling, &c. or ?f:};) ’;‘E‘i‘lif"“‘
any of them, arc declared to be altogether con-
trary to the laws of this realm, &c. ut in statuto,
This act herein, and in the residue thereof, is
forcibly and vehemently penned for the sup-
pression of all monopolies: for monopolies in
times past were ever without law, but never

without friends.

(Sole.) This word (sole) is to be applied to sol.
five several things, viz. buying, seiling, making,
working, and using ; four of which are special,
aud the last, viz. (sole using) is so general, as Sole wing.

X no
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no monopoly can be raised, but shall be within
the reach of this statute, and yet for more sure-
ty these words (or of any other monopolics) are
added: and by reason of these words (sole
using) divers provisions are made by this act;
as hereatter shall appear.

(Of any thing.) As the words before were
general, so these words (of any thing) are of a
large extent, Res entm generalem habet sig-
nificationem, quia tam corporea, ¢uam 1ncor-
porea, cujuscunque sunt generis, nature, sive
speciet, comprehendit :  and this word causeth
some exceptions hercafter to be mrade, whereof
we shall speak in their proper place,

(I lereby any person or persons, &c.) For
this see the statute ot Magna Charta, ubi supra :
and this clause is impliediy warranted by these
words (or of any other monopolies) in the first
clause of the Purview,

(Shall be for ecer hercafter cramined, heard,
tried and determined by, and according to the
common laws of this realm, and not otherwise. )
This zct having declared all menopolies, &c. to
be void by the common law, hath provided by
this clause, that they shall be examined; heard,
tried, and determined in the courts of the com-
mon liw, according to the common law, and
noi at the council table, star chamber, chan-
cery, excheqguer chamber, or any other court of

-the like nature, butonly according to the com-

Nniola
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non laws of this realm, with words negative,
and not otherwise *: for such boldness the mo-
nopolists took, that often at the council table,
star chamber, chancery, and exchequer cham-
ber, petitions, informations, and bills were pre-
ferred in the star chamber, &c. pretending a
contémpt tor not obeying the commandments
and clauses of the said grants of monopolies,
and of the proclamations, &c. councerning the
same : for the preventing of which mischief this
branch was added. |

(That all person and persons, bodics politic and

corporute whatsoever, which now are, or hereafter
shall be, shall stand, and be disabled, and in-
capable, &c.) This branch, for further ex-
tirpation of all monopolies, disableth all men,
&c. to have, that 1s, to take any monopoly,
or to ure, exercise, or put m ure, any mono-
poly, &c.

.-'3;

Audacity of the
monopolists,

That all person
and poraons, boa
dies politic and
corporate white
soever, wiich
NOW ave, ur
heresfer shall
be, shall stand,
aitd be disabled
and incapable,

& ¢,

(If any person or persons, aftcr the end of 1fany person ot

forty days next afier the end of this present
session of parliament, shell be fundered, grieved,
disturbed, or disquicted, &c.) By this branch
six things are provided and enacted :

1. Remedy is given to the party grieved at
D 2

* By the 16th Car. 1. c. 10, the court of star chamber and
the court of requests were dissolved, and it was declared illegal
for them to take cognizance of any matter of property belongs
g to the subjects of this kingdom,

the

persons, after
the end of forty
days next after
the end of this
present Session
nf Parliament,
shall be hinder-
ed, grieved, dis-
turbed, or disa
quieted, &,
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the common law by action or actions to be
grounded upon this statute.

9. This remedy may be had in the court of
King’s Bench, Common Pleas, and Exchequer,
or any of them, at the election of the party
grieved.

8. The party grieved shall recover treble
damages and double costs.

4. No essoin, protection, wager of law, aid
prayer, privilege, injunction, or order of re-
straint, to be allowed in any sunch action. By
(aid prayer) 1s intended as well the writ de
domino rege inconsulto, as the usual formn of
aid prayer, for both are to one end, and (order
of restraint) was added, for the Council Table,

Star Chamber, Chancery, Exchequer Chnber,
and the like,

5. If dny person or persons shall, after notice
given, &c. cause or procure any such action to
be stayed or delayed before judgment, by
colour or means of any order, warrant, power,
or authority, save only of the court®wherein
such action shall he brought and depending,
the person or persons so offending, shall incur
the danger of premunire, &c.

Cawstowhich  This clause extends to the Privy Council
the clause cx- ’

teuds, Star Chamber, Chancery, -Exchequer Cham-
ber, and the like; and likewise to those that

shall
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shall procure any warrant, &c. from the king,
&c. and so it was resolved by a committee of
both houses before this bill passed; but it ex-
tendeth not to the judges of the courts before
whom any such action shall be brought ; for
before judgments, days must be given by or-
ders of court, &c.

6. Or after judgment had upon such action,
shall cause or procure execution of or upon any
such judgment, to be stayed by colour or means
of any such order, warrant, power, or authority,
save only by writ of error and attaint, the per-
son or persons so offendirg shall incur the dan-
ger of premunire, &c.

This clause is more general than the former,
being the fifth clause, for this extendeth also to
the judges of the court where the action 1s
brought or depending, if any stay or delay be
used by them after judgment, and so it was re-
solved as aforesaid.

There be in this act concerning monopolies,
or sole buying, &c. many provisocs. The first
is, that this act shall not extend to any letters
patent, or grants of privilege heretofore made,
of the sole working or making of any manncr
of new manufacture; but that new manufac-
ture must have scven properties: Iirst, It
must be for twenty-one years or under. Se-
condly, It must be granted to the first and true
mventor, Thirdly, It must be of such manufac-

D 3 turcs

15t proviso,

ay.

Concerningnew
manufactures,
and heretofore
granted, &c

;

+ -ll-l-llll.
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tures which any other at the making of such
letters patent did not use; for albeit it were
newly invented, yct if any other (h(l use it at

~the making of the letters patent, or grant of
! privilege, it is declared and enacted to be void
. by this act. Fourthly, The privilege must not

Pasch. 15 Flz.
in the Exche-
nuer Chamber,
Bircot'’s case.

Ror Parloat L.

4. 01 0.

22 E. 3. cap. 8.
7 E. 6. cap. 0.
X Jac. e 3

~ be contrary to law : such a privilege as is con-
sonant to law, must be substantially and ecssen-
tially newly invented ; but if the substance was
in csse before, and a ncw addition thereunto,
though that addition make the former more pro-
fitable, yet it 1s not a new manufacture mn law ;
and so it was resolved i the Fxchequer Cham-
ber, Pasch. 15 Eliz. in Bircot’s case for a privi-
lege concerning the preparing and melting, &c.
of lead ore: for there it was said, that that was
to put but a new button to an old coat, and it
1s much casier to add than to invent®. And
there it was also resolved, that if the new manu-
facture’ Le substantially mvented according to
law, yet no old manufacture in use before can
be prohibited.  Yifthly, Nor mischievous to the
state, by raising of prices of commoditics at
home. In every such new manufacture that de-
serves @ privilege, there must be urgens neces-
sitas, and evidens utilitas.  Sixthly, Nor to the
hurt of trade. This is very material and evi-
dent.  Seventhly, Nor generally inconvenient.
There was a new tuvention tound out hereto-
fore, that bonnets and caps might be thickened

in

¥ Contrary to this pesition, it is now held that an addition
to an old manufacture, if the addition be material and useful, is

a proper object of a patent, but in such case the patent must ex.
tend to the addition only, and not to the whole,
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in & fulling mill; by which means more. might
be thickened and fulled in one day than by the
. Jabours of four score men who got their livings
by it. It was ordaincd that bonnets and caps
should be thickened and fulled by the strepgth
of men, and not in a fulling mill; for it was
holden inconvenient to turn so many labouring
men to idleness®* . Ii any of these seven qua-
hities fail, the privilege 1s declared and enacted
to be void by this act; and vet this act, if they
have all these properties, sets them in no begtey
case than they were before this act,

The second proviso concerneth the privilege
of new manufactures hercafter to be granted ;
and this also must have seven properties: Iirst,
It must be for the term of fourteen years or un-
der; the other six propertics must be such as
are aforesad ; and vet this act maketh them nao
better than they should have been if this act had
never been made, but only except and exempt
them out of the purview and penalty of this law.

The cause wherefore the privileges of new
manufactures, cither before this act granted, ov
which after this act should be granted, having
ihese seven properties, were not declared to be

p 4 g{}ud

* This construction docs not new prevatl in our courts. It
has been discovered that the prescrvation and improvement of
the trade of this country has, in an cminent degree, depended
upon the application of machinery to save human labour, and
the principal objects to which patents have been dirscicd, are
for this cxpress purpose.

9

2d proviio, con.
cerning new mae.
nufacturcs herg-
after to be
grantf:d, &Ci
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'I}'lhc reason of good was, for that the reason wherefore such a

the inventor. privilege is good in law, 1s because the-inven-
tor bringeth to and for the common wealth
a ncw manufacture by his invention, cost
and charges, and theretore it is reason that he
should have a privilege for his reward (and the
encouragement of others in the like, ) for a con-
venient time; but it was thought that the times
himited by this act were too long for the private,
beforc the common wealth should be partaker
thercof, and such as served such privileged
persons by the space of seven years, in making
or working of the new manufucture, (which is
the time lmmited by law of apprenticehood,)
must be apprentices or servants still during the
restduc of the privilege, bv means whereof such
numbers of men would not apply themselves
thereunto as should be requisite for the com-
mon wealth aiter the privilege ended.  And this
was the true cause wherefore beth for the time
passed, aud tor the tinie to come, they were
left of such force as they were before the mak-
g of thisact.

3¢ provisas The third proviso is, That this act shall not
extend, or be prejudicial to any grant or privi-

lege, power or authority herctofore made, grant-

ed, allowed or conihmed by any act of parlia-

ment now in force, so long as the same shall so

continue m force.  This was added, for that the

city of London, and other cities and boroughs,

&c. have some privieges for buying, selis

wg, &c. by acts of parliament. Lor exam-

ple,
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ple, the statute of I and 2 Philipand Mary giv-
“eth a privilege to cities, boroughs, towns corpo-
rate, and market towns, for tie sale by retail of
certain wares and merchandizes, and some other
acts of parliament in like coace, all which do
prove that such privileges could not be granted
by letters patent, but specialiy this clause was
added in respect of the generality of these
words (sole using).

The fourth »roviso. Provided also, and 1t is
hereby further intended, declared and enacted,
that this act, &c. shall not in any wise extend,
or be prejudicial to the city of London, &c.

By this proviso, not only the grants, charters,
and letters patent to any city, or town corpo-
rate, &c. but also the customs used within the
sane, are excepted out of this act, which scem-
eth to be more than ueed ; Lecause the first
“clause of the purview of this act doth extend but
to commissions, grants, licences, charters, and
letters patent,

The fifth proviso doth except out of the pur-
view and penalty of this statute, four things,
but leaveth thein of the like force and efiect,
and no other as this act had never t:cen made.
First, The privilege concerniug printing, made
- or hercafter to be made.  Secondly, Conimis-
sions, grants, and letters patent, madc or here-
after to be made, for or concermny the digging,
making, or compounding of salt-pctre or, gun-

4 pOh'dCl‘.

41

X and 2 Ph. and
Mary, cap. 7.

Ath provise.

sth proviso,
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powder *. Thirdly, Or the casting or making of
ordunance,cr shotfororanance. IFourthly, Grants
and letters patent beretotore made, or hereafter
to be made, of any othce or offices herctofore
crected, made or ovdalied, and now in being,
and put in execution, (other than such offices
as have been deceried by any of his Majesty’s
proclamations, ) so ag to thic thing by this branch

exceepted, four things are required @ First,

That 1t be an oitice.  This extendeth only to
tawful oflices for divers causes: 1. It was ne-
cessary to except lawful oftices in respect of
these words (sole using). €. Qihces are duties,
so called to put the otlicer in mind of his duty.
3. That which is void and against law, 1s no
duty, ualess it be not to use them. 4. Such as
are crected against law, are monopolies and op-
pressions of the people, and no oilices. 5. In
acts of parhanient lawful offices are intended,
as i hike cases hath been often adjudged 5 theres

fore,

> But it 1s since enzeted by 16 Car. 1. cap, 21, ¢ "Fhat i¢
shall be Tawiul for all persons, as well strangers as natural-born
subjects, to mmport any quantitics of gunpowder whatsoever,
paving sucit customs and duties for the same as by parhamens
shall be imited, and that 1t shall be fawful for all his majesty’s
subjects of this his realm of England, to make and sell any quan.
titics of gunpowder ar his pleasure, and also to bring into tiis
kingdom any grantites of salt.petre, brimstone, or any other
mater:als for the making of gunpowder ; and that if any person
shall put in exceutton any letters patent, proclamations, edi@,
act, order, warrant, restraint, or other tnhibition whatsocver,
whereoy the importation of gunpowder, salt-petre, brimstone,
cr other tae m-torials cloreswid, chall be any ways prohibited
ov rostratpad, he shull dncur 2 prasmanire,
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fore, unlawful offices are all taken away by this
act, and lawful otfices remain and countinue.

*

Secondly, that it be an oftfice herctofore crcet- Lit, Sect. 738
. ‘ . | . ., CONI, 240, D,
ed. DBy this act the erection of all new oftices, H. 4.80. 4 .
. . . 4. 31; P . &
which were not erected before this act, arce

wholly taken away.

Thirdly, That it be now in being, and put
in cxecution.  Though the office were erected
before this act, yet if it were not in being, and
put in exccutton the 19th day of I'ebruary, m
the 21st year of the reign of King James, (at
what time this parhiament begun,) 1t 1s clearly
taken away by this act,

Fourthly, That it be such an office as hath sce the procla-
not been decried (for so 1s the record of parlia- ﬁﬁ%&c?ﬁ?ﬁ
ment, and not (decreed) as i1t 1s in the printed ;?é;f?:{dj;::;urlf&
book) by anv of his majesty’s proclamations : EES?;‘?;::’
for all such offices as be decried, that is, either :;]}“t:-;gji
forbidden, or prohibited by any of his majesty’s
proclamations, or where the party grieved 1s left
to his remedy at the common law, by any pro-
clamation, they be also deeried; for being con-
trary to the laws of this realim, as it is declared
and enacted by this act, they are also decried

with a witness, and can never be granted here-
after.

The fifth proviso concerniny the making of
allum, or allum mines, neede ' not, for they be-

long to the subject on whose ground socver the
dare
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dare is: and therefore any privilege thereof
cannot be granted but in the king's own
ground,

The sixth proviso cancerns the hoistmen of
Newcastle, &e.  This clause was inserted in
respect of these syords (sele using. )

The rest of the provisoes concern particulay
persons, and do exempt and except certain
supposed  privileges out of the purview and
penalty of this law, but leave them of the like
force and effect, as they were hefore the mak-
g of it.

Bui 1t 1s to be observed, that all the provi-
soes after the sixth, extend only to the supposed
privileges therein particularly mentioned, al-
ready granted, and not to any to be granted
hereatter,

taving availed ourselves of the learning of
the great ormament of his profession in the
reigus of Ihizabeth, James, and Charles the 1st,
we shall next illustrate the meaning of the prin-
cipai clause by some modern authoritics.

Thebth section of the statute was thus explain-
cd by the Ch. J. Ilyre, 1 the case arqued Easter
term, 1795, Dounlton and Watt v. Bull: ¢ Weshall
there (he says) find a monopoly defined to be
“the privilege of the sole buying, selling, mak.

& & & uiy

g, working, or using any thiog, withiu this
realim
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tealm ;” and this is generally condemned as

45

contrary to the fundamental law of the land. whichis con.

But the 5th and 6th sections of that statute save
letters patent, and grants of privileges, of the
sole working or making of any manncr of new
manufacture within this realm, to the first and
true inventor and inventors of such menufac-
tures ; with this qualification, ¢“so that they be
not contrary to the law, nor mischievous to the
state;” in these three respects, first, * by rais-
ing the prices of commoditics at home ;" se-
condly, ‘¢ by being hurtfal to trade ;” or, third.
ly, by being ¢ generaily imconvement.” Ac-
cording to the letter of the statute, the saving
coes only to the sole working and making : the
sole buying, selling and uweing, remain under the
ceneral prohibition, and with apparent good rea-
son for so remaining ; for the exclusive privi-
lege of buying, selling and using, could havdly
be brought within the qualification of no¢ being
contrary to-law, and mischievous to the state,
in the respects which 1 have mentioned. I ob-
serve also, that according to the letter of the
statute, the words ** any manner of new manu-
facture” i the saving, fall very short of the
words ‘“ any thing,” In the first section; but
most certainly the exposition of the statute, as
far as usage will e: round it, has gone very
much beyond the letter. In the case n dal-
keld, the words ¢‘ new devices*” are substituted
and used as synonymous with the words ‘¢ acw
manufactures,”

On

trary to law,

The cvil 1ncl-
dents of a ma-
nopoly stated.

T'o what the
saving of the
statute extends,

The usage of
the statute Lias
grone very bir
beyond the
beteer,
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STATUTE LAW

On the coustruction of the sanie cliuse the
following opinion was delivered in the case in
error of Hornblower and Maberly v. Boultoit
and Watt.

Grose, J. This is an action for violating that.
right, supposed to have been given originally for
tourteen years by the patent in 1769, and con-
tended to be continued to James Watt, his re-
presentatives and assigns {or twenty-five years by
thestatute in 1774. 'The statute recites the pa-
tent, the benefit of which s now determined by
flux of time ; and theretore the aétion can only
be sustatned on the continuance of that benefit
to the patentce by the legislature.  The statute
however expressly provides that every owjection
1 law competent against the pateunt, shall also be
competent against the statute, that is against
the bencfit to be derived to the patentee under
the statute. The question then is, whether the
patent be good in law; i other words, whether
it be conformable to the statute of 21 Jac. I.
¢. 3, 5§, 6, under which the plaintiff or an-
party can alone claim the privilege of a mon.
poly. 'The power thercby reserved to the king
1s, ‘¢ that any declaration before mentioned
shall not extend to any letters patents and
grants of privilege for the term of fourteen
years or under, thereafter to be made of the
sole working or making of any manner of new
manufactures within this realm to the true and
first inventors of such manufactures, which
others at the time of making such letters pa-

tents
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tents and grants shall not use; so as also they
be not contrary to the law, nor mischicvous (o
the state, by raising prices of commodities at
home ; or hurt of trade, ov generally inconve-
quent.” The questions upon this patent are,
whether 1t be a patent for the sole working
or making of any manner of new manufacture;
whether the patentee were the first inventor
whether it be contrary to law, mischievous to
the state or to trade, or generally inconve-

=

nient

The general deston of this act s to restrict
the application of the prerogative in respect to
monopolies or exclusive privileges as a protec-
tion to the liberty of trade: vet a reserve is
made fur its salutary excrcise, the power not
being withdrawn from the crown in respect to
letters patent and grants of privilege ¢ for
fourtcen years or under, tor the sole working ov
making of any manner of new manufacture
within this realm, to the true and first mventor
and inventors of such manufacture which others
at the time of making such letters patents and
grants shall not use, so that they be not con-
rrary to the law, ner mischievous to the state.”™

The subject may be considered under the fol-
lowing tour particulars

I. The authority by which the grant is made,
and the ground on which it muay or mav not be
set aside.

i1,

A7

The question in
this caecis if the
thing be new, if
the putentee be
the tnventor,
and if the moe
nopoly be not
subject to one
or more of these
evil consegunen-
Clh

General desigat
of the agt €Xe
pluiucd.

Divisions of the
b'.lh_l*:t.t-
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STATUTE LAW, &C.

I1. The term or duration of the arant.
1II. The nature and extent of the thing

granted, and
IV. The condition on which the grant is

made.

But it will be proper to precede these discus-
sions by considerations on the patent itself, its
form and ncideuts,



THE FORM OF PATENTS, &c.

CHAPTER THE FIFTH.

The Variations in the Form of Letters Patent;
the Seals required, and the Manner in which
they are passed.

WE shall now notice some changes in the

practice of former times, and some peculiaritics
incident to the royal grant.

The king cannot grant any thing bat by
matter of record.

In the reign of John, the king in his patents 2 m. 2
was named in the singular number, bt siuce
that period the plural number has been adopted.

The direction of patents to the time of 2Int g

Richard the od, was Omaibus Archiepiscopis,
Ducibus, Marchionibus, Comitibus, Episcopis,
&c. This form is now only employed for pa-
tents of dignity., The words used in other
cases are, ‘“ To all to whom these presents shall
come,” Omnibus ad quos presentes Litere ve-
nerint.

The clause of hiis testibus was used under amst 7%

Henry the 3d, and subsequently until the ac-
cession of Richard the 2d, aund it is still intro-
E duced



50

2 Inst. 77. 1.

Ihid. ;8.

2 Roll.180.1. 45.
Ibid. 181. L 30.
Ibid. 181. L 21,

Ibid. x81. L 25.

3 Inst. §54.

2 Inst. §535.

2 Init. 554. 5. 6.

R.2Co.16b.

2 Rok 182.1 8.

Bq. Ca. 54,200.

MANNER OF PASSING

duced in patents for creations of rank, but
in nther patents from the accession of that
prince feste meipso has been inserted instead
of the former.

William the Conqueror and his immediate
successor, sealed their patents with an 1mprés-
sion upon wax. Richard the 1st used armo-
rial Insignia on his seal, and, after his return
from Jerusalem, changed his arms from two
lions combattant to three lions passant.

The law takes notice of three scals of the
king; the great seal, the privy seai, and the
signet. |

If mention be made of the king’s seal, gene-
rally, it shall be understood of the great seal.

The great seal is in the custody of the chan-
cellor, the privy seal 1 the custody of the
clerk, or lord-keeper of the privy seal, and the
signet in the custody of the principal secretary
who has four clerks of the signet.

By the common law no grant of the king
is available or pleadable, unless under the great
seal, but the king may make a warrant for a
patent under the privy scal.

If the sign manual be to a grant or war-
rant, it ought to be countersigned by a prin-
cipal secretary of state, or the lords of the

treasury.
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treasury. If it be a direction for another act, Eq.Ca 54
as for letters patent to be made, &c. it 1s sulhs

cicnt that it be countersigned. If it be of EqcCass
itself the principal act, it is countersigned, and

also sealed by the signet or privy seal.

If the king make a grant by letters patent to Mannerof pass-
be passed under the greatseal ; every eift, grant, HE B PR
or writing, made by the king, or any of his
posterity, for that intent, signed by the sign st27. H.8ar
manual, before it pass the seals, shall be brought
to the king’s principal secretary, or one of the
clerks of the signet to be passed at the office of
the signet *.

This extends to any gift or grant, &c. to pass Iid
the great scal of Lngland, &c. or by other pro-
cess out of the exchequer; and to all grants
" which the master of the wards, or surveyor-
general of the king's lunds, or other ofhicer, by
act of parliament, or the King's grant made oy
to be made, can make.

Oue of the clerks of the signet, to whom mid
such writing shall be delivered, signed with
the king’s haud, shall, by warrant of the same
bill, in eight days after its receipt, (unless he
have knowledge from the king’s principal se-
cretary, or otherwise of the King’s pleasure, to
the contrary, ) make in the king’s name letters of
warrant under the hand of such clerk, and scal-

ed
E 2
? See the extracts from st. €7 Hen, 8, ¢, t4s Appeadix G,
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MANNER OF PASSING

ed with the king's signet, to the lord-kecper of
the privy seal, for further process to be had
therein,

The clerk of the privy seal, by examination of
the warrany crom the signet v the lord privy
seal, shall n. eight days (unless commanded by
the lord privy scal to the contrary,) make other
letters of hike wacrant, subscribed by the said
clerk of the privy seal to the lord chancellor
or keeper, &c. by writing and sealing with the
seals 1n their respective custodies, letters pa-
tent, &c.

Provided, not to prejudice warrants or pre-
cepts, which the lord treasurer, by virtue of his
oftice, may direct immediately to the lord chan-
cellor, &c. for making grants or letters patent,
&c. belonging to his nomination or dispositiony
but the same may pass without signet or privy
seal as before.

If a patent pass by Dill signed without a
privy seal, the patent is subscribed per ipsum
Regem, and the bill signed remains with the
chancellor for his warrant. If it pass by bill
signed and privy scal, the bill signed remains
with the clerk of the signet, and an cxtract of
it is made by the lord privy seal, for making the
privy seal, and the privy seal remains with the
chancellor, and the patent is subscribed per
breve de privato sigillo.

If
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If the king sign the patent itself in the upper 8 Co.118.b.
part, and the signature go with the great seal,
it is subscribed per ipsum Regem manw sua
proprig.  If it be made by the authornty of
parliament, it is subscribed per ipsum Regem 8Co.xg.a
et totum concilium e Parliamento,

ff a warrant for a patent be dated 31 Oct, Semb.Dy.x33h
37 H. 8. and upon delivery to the chancellor |
a memorandum is mdorsed 1 Dee. delibera?
omitting the year, yet being filed among the
memoranda of the 37th year; and the patent
being dated 1st Dec. Anno 37 H. 8. 1t will he

suficient.

In the next chapter we shall give the form
of the patent for commercial purposes now

uniformly adopted,

E 3
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CHAPTER THE SIXTI.

The Form of Lctters Pateat for New In-

CCNLIONS.
GLORGI. 1.

GEFORGE the Third, by the Grace of God, &c.
To wll to whom these presents shall come grect-
mne. cereas AL Beoof Coan the county of D,
engii. .aker, hath by his petition humbly re-
presented unto us, that he, atter mach study and
expencee, hath avented certam im'prm*cmt.“:ts
in the art of dving, by means of a new appara-
tus for cooling cloth and oither piece goods,
(particularly m dymg black.) and a new fur-
nace for applving fire for the purpose of
heating the binler or other vessels, and whieh
nay also be applied to the heating of other
boilers or vessels wheve beat 1s requived, which
the petitioner conceives will be of grewt public
utility; that he s the first and true mventor
thereof, and that the same has not Lern prac-
tised or used by any other person or perions to
thie best of lits kuowliccoe and  belict,  The
petitioner theretore most humbly praved that
we would be graciously pleased to grant unto
him, his executors, admmistrators and assigus,
our roval letters patent, under the great secal of
our united kKingdow of Great Dritain and Ireiand,
{ur thie soie use, beactit, and advautoge of his said

3 invention,
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invention, within that part of our united king-
dom o Gireat Buitain and Ireland, called Ing-
fand, our dominion of Wales, and town of Der-
wick-upon-Tweed, for the term of fourteen
vears, pursuant to the statute in that case made
and provided *; and we bemg willing to give
encouragement to all arts and mventions which
may he for the public good, are gaciously
pleased to coundescend to the petitioner’s re-
quest, Know ye thercfore, that we, of our espe-
cial grace, certatn knowledge and mere notion,
hace given and granted, and by these presents
for us, cuy hwcirs and successors, Lo give and
grant unto the saidl oA, 1. his executors, admi-
nistrators and asstens, oar espeed heencee, {ull
power, sole priviiege and authority, that he
the siid A, 1L s executors, admmisorators and
assigns, and every of them by himselt ad them-
selves, or by his or their aeputy or deputics,
servants or agents, or such others as he the said
A. B. his exceuntors, admumstrators aad assigns,
shall ar any tine agree with, aund no others,
{rom time to time, and at atl times hereafter,
during  the term of vewrs herein expressed,
shall and lawtully miay make we of, exerese,
and vend his said mvention witian that part
of ova umted kingdom of Great Pritmn and
Ircluad, calicd  England, our domimnion of

Walces,

* If it be the desien of the inventor to extend the exclua
sive privilege further, he may, on application, have inscrted 1n
the patent the additional words, ¢ in 2l your majesty’s colo.
nies and plantations abroad,’’ which wi'l establish his patent
sght 10 thosc couitries,

The praver
cemyphiod with
according to the
stattite in such
casc m:ade and
provided.
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Wales, and town of Berwick-upon-Tweced, i
such mauner as to him the said A. B,
his exccutors, administrators and assigns, or
any of them, shall in his or their discretions
seem meet.  And that he the said A. DB. his
executors, administrators, and assigns, shall and
lawfully may have and enjoy the whole profit,
benefit, commodity aund advantage from time to
time coming, erowing, accruing and arising by
reason of the said invcntion, forand during the
term of ycars herein mentioned, to have, hold,
excrcise, and enjoy the said licence, powers,
privileges, and advautages heremn before grant-
cd or mentioned to be granted unto the said
A. B. his executors, administrators and assigns,
for and during, and unto the tullend and term
of fourteen years from the pate of these pesents
nert and immediately enswing, and fully to be
comp te and cnded according to the statuie in
such case made and provided.  And to the end .
that he the said A. D. his executors, admini-
strators, and assigus, and cvery of them, may
have and enjov the full benefit and the sole use
and excreise of the said invention, according to
our gracicus mtention herein betore declared,
We do by these presents, for us and our- heirs
and successors, require and strictly command
all and every person and persons, hodies politic
and corporate, and all other our subjects what-
socver, of what estate, quality, deeree, name,
or condition socver they he, within that suaid
part of our uwated kisgdom of Great Britain

and
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and Treland, called England, our dominion of
Wales, and town of Berwick-upon-Tweed afore-
said, that neither they, nor any of them, at any
time during the continuance of the said term of
fourteen years hereby granted, either directly or
indirectly, do make use or put in practice the
said invention, or any part of the same so at-
tained unto by the said A. B. as aforesaid, nor
in any wise counterfeit, mmitate, or resemble
the same, nor shall make, or cause to be made,
any addition thercunto, orsubtraction from the
same, wherchy to pretend himself or themselves
the inventor or mventors, devisor or devisors
thereof, without the licenee, consent, or agree-
ment of the saiid A. D. his executors, admin.-
strators and assigns, n writing, under his or
their hands and secals, first had and obtained
in that behaif, upon such pains and penaltics
as can ¢r may be justly inflicted on such
offenders for their contempt of this our royal
command, and further to be answerable to
the said A. B. his ¢xecutors, wdmintstrators,
and assigns, according to law for his and
their damages therehbv occastoned.  And more-
over, We do by these presents, for us, our
heirs and successors, will and commaund all and
singular the justices of the peace, muvors
sher fIs, batliffs, constables, head boroughs, «ud
all other othcers and ministers whatsoever of us
our heirs and successors for the time betnge, that
they or any of them do not, nor shall at any
tine hercatter during tne said term hereby
granted, 1 any wise molest, trouble, v hinder

4 the

o7
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the said A. B. his exccutors, administrators, and
assizns, or any of them, or his or their deputies,
servants or agents, m or about the due and law-
ful usc or exercise of the aforesaid invention, or
any thing relating thereto; provided always,
and these our letters patent are and shall be upon
this condition, that it at any time during the
:L:;:Pﬁf:; IE;: satd term llﬂl‘cl)y gl‘illltﬂtl, it shall be made ap=
trary to haw, or PEAT tO us, our heirs or successors, or any six or
prejudicial to

tne subject, if INOTC of our or then [)]1\ counc ll that this our

the thing iu-
vented have  gFant is contrary to law, or prejudicial, or in-

been m usc he- . .
fore the date of CONVCNIENt to our sulgcctts in gencral, or that

the grant, or if . .
A B benotthe Lhe satd mvention s not a ncw mvention as to

trae mventots  the public use and exercise thereof in that said
;:::flt‘;zsffnjl“’ part of our united kingdom of Great Britain
aud Ircland, called LEngland, our dominion of
Wales, and town of Berwick-upon-Tweed afore-
said, or not invented and found out by the said
A. B. aforesard, then upon signification or de-
cluration theroof to be wmade by wus, our heirs
and siccessors, under our or thewr signet or
privy scul, and by the lords of our or their privy
council, or ary siv or mere of them under their
hands, these our letters patent shall forthwitl
cease, determine and be utterly void, to all in-
tents and purposes, any thing hercin before con-
tained to the contrary thereof, in any wisc not-
1fic axalere  tc2thstanding. Provided also,that these ourletters

with any letters . . .
patent hereto-  Patent, or any thing herein contained, shall not

fore eranted, the . .
liiltqfnt uratnt 13, GK'tCll(l, oT l)f: CO]lStl‘llCd fo ('Xt(fll(], to gl\‘e Prl..

»0 far as it shall

thus intesfere, VilCge unto the said A. B. his executors, admi-
void nistrators or assigns, or any of them, to use or
imitate any mvention or  work whatsocver,

which
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which kas herctofere been found out or invented
by aay other ot our subjects whatsoever, and

publicly used or exercised in that said part of

our united kingdom ot Great Dritam and Ire-
lund, called England, our dominton of Wales, or
town of Berwick-upon-Tweed, unto whom like
Ictters patent or privileges have been alrcady
aranted for the sole use, benefit, and exercise
thereof’; it being our will and pleasure that the
satd A. B. his executors, administrators and
assigns, and all and every other person or persons
to whom like letters patent or privileges have
been already granted as aforesaid, shall dis-
tinctly use, practise their several inventions by
them invented aud found out, according to the
true mtent and meaning of the respective let-
ters patent and of these presents.  Provided
likewise, nevertheless, and these our letters pa-
tent arc upon  this express coundition, that if
the said A, D his exceutors, admuimstrators
and assigns, or any person or persons which
shall or muy at any time hereafter during the
coutinnance of this grant have or clum any
right. title or interest, in law or cquity, of, 1 or
to the power, privilege and authority, of the use
and benefit of the said invention hereby granted,
shall make any transfer or assignment, or any
pretended transfer or assignment, of the sard li-
berty and privilege, or any sharc orshares of the
benefit or profit thereof, or shall declare any
trust thercof, to or for any number of persons
exceeding the number of five, or shall open, or
cause to bie opened, any book or books for public

subscriptians,

o8
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subscriptions, to be made by any number of per-
sons exceeding the number of five, in order to
the raising any suni or sums of moncy under the
pretence of carrving on the smid liberty or pri-
viieee hereby granted, or shall by him or them-
selves, or his or their agents or servants, receive
any sum of money whatsocver of any number of
persons excecding in the whole the number of
iive, tor such or the like mtents or purposes, or
shall presume to act as a corporate body, or shall
divide the henefit of these our letters patent, or
the liberty and privileges hereby granted, into
anv number of shares excceding the number of
five, or shall commit, or do, or procure to be
committed or done, any act, matter or thing
whatsoever, during such thise as such person or
persous shall have any rieht or title, either in
jaw or equity, 1, or to the said premises, which
will be contrary to the true intent and meaning
of a certain act of parhament made in the sixth
vear ot the reign of our late roval great grand-
father King George I intituled ¢ An act for
the better secaring certain powers and privileges
mtended to be granted by his Majesty by two
charters for assurance of ships and merchandizes
at sea, and for lending money upon botiomry,
and for restramine several extravagant and va-
warrantable practices thercin mentioued.”  QOr
m case the said power, privilege, and authority
shall at any time hereatier become vested in or in
trust for miere than the number of five persons,
representatives at any one ime, reckoning execu-
tors and adminstrators as and for the single

person
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persom whowm they represent, as to such interest as
they are orshall be entitled i vight of such their
testator or intestators; that then and inany of the
said cases, these our letters patent, and all liber-
ties and astvantages whatsoever hereby granted,
shall utterly cease, determine, and become voud,
any thing herein before contained to the con-
trary thereof 1nany wise notwithstanding.  Pro-
vided also, that if the said A, B, shall not particu-
larly describe and ascertam the nature ot nis saud
mvention, and m what manner the same is to be
performed, by aninstrument in writing under his
hand and seal, and cause the same to be cnrolled
in our lligh Court of Chaneery, within one ca-
lendar month next wnd hmmediately after the
date of our saud letters patent, that then these
cur letters patent, and all hibertios and advan-
tages whatsoever hereby granted, shall utterly
cease, determine, and become voud, any thing
herein before contained to the contrary thereof
m any wise notwithstandimg. And lastly, we do by
these presents, for us, our heirs aund successors,
orant unto the said A. B lis exccutors, admi-
nistrators and assigns, that these onr letters pa-
tent, or the envolment or exemplitication thereof,
shall be i and by all thmgs sood, firm, vaiil,
sufticient and cffectnal i the law, according to
the true intent and meaning therveot, awd shadl be
tal{en,co‘ntri\'cd,aml ashjudeed mthe most tavour-
able and benehicial sense for the best advantage
ot the said A. B. his exccutors, administrators, wind
assigns, as well in all our courts of vecord as
elsewhere; and by all and singuln the officers

a1
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and ministers whatsoever of us, our hcirs and
successors, In that part of our united kingdom
of Greut Britain and Ireland called England,
our dominion of Wales, and town of Berwick-
upon-Tweed aforesaid, and amongst all- and
every the subjects of us, our heirs and successors,
whatsoever and wheresoever, notwithstanding
the not full and certain describing the nature
and quality of tae aid invention, or of the ma-
terials thereto conducing and belonging.
In witness, &ec.
Examined, Se. Prrervar,

May it please your Aost Ercilient Majesty .

This contains your Majesty’s ¢rant unto A, B.
of . in the county of D. engii 2-maker, of the
sole use, benefit, and advantage of his invention
of certain improvements, in the art of dying, by
means of a new apparatus for cooling cloth,
and other plece goods, (particularly in dying
black,) and a new furnace for applying fire
tfor the purpose of heating the boiler, or other
vessels, and which may also be applied to the
heating of other boilers, and other vessels where
heat is required; to hold to him, his executors, ad-
nunistrators and assigns, within England, Wales,
the town of Berwick-upon-Tweed, for the term
of fourteen years, according to the statute in
such case made and provided. Provided that
he does, within one calendar month from the

date of the grant hereby intended, cause a par-
ticular
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ticular description of the naturc of his said in-
vention, and in what manner the same is to be
performed, by writing under his Fand and
scal, to be enrolled in your High Court of
Chancery; otherwise, your Majesty’s said grant
to be void, and all such clauses, prohibitions,
and provisoes are herein mscrted as ave usuoal
and necessary “ 1 grants of the hike nature ; and
this bill 1s prepared

By warrant

Under your Majesty’s royal sien manual.

Countersigned by
TioyMmas Lord PrrLuam,
Sp. PERCEVAL,

Jay 31, 1803.

o
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CHAPTER THE SEVENTH.

The A uthority hy which the Grant is made, and
the Ground onwhich it may or may not be set
astde.

THr orants of the Crown of England are cither

in the form of charters or of letters. The latter
are sometiues (lifere patentes) letters patent,
at others litere clause) close letters; and
they are frequently called patentrolls, and close
rolls. These grants, we have sa'd, are matter
of public record, and numnerous offices, we have
shewn, are crected, communicating in a regular
subordination “hat they wmay be mnarrowly
mspected by the King's ofhcers before they are
sanctioned by the regal authoriiy, and that they
may be passed, transcribed and enrolled.

The laws of England consider the King as the
arbiter of commerce® We here speak particu-
larly of domestic commerce.  Affairs of general
commerce relating to subjects of independent
states, are regulated by the Law Merchant, or
Lex Mocrcatoria, which the European nations
agree to observe. The King, as arbiter of com-

merce, establishes marts, or places of buyiag

and sclling, regulates the weights and measures,
and

* Respecting the King’s charter as regulating trade, see

appendix .,
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and gives currency to the coin of the country *,

Under the first branch devolves the right of

granting letters patent, retricting the sale to
such persons as he shall think proper; and in
this statute of the 21st of-James I, chap. 3. an
mstance is given of the limitation of the royal
prerogative by bounds so certain and notorious,
that the king cannot easily exceed them with-
out the consent of the people.

Prior to the passing of this statute out courts
of law had been cousiderably embarrassed, as
may be seen in the reports of Sir Edward Coke,
where a great variety of cases are cited in which
the royal grants’ of monopolies, of the nature
and in the form of letters patent, are determined
to be nugatory. The ground of their invalidity
1s €ither as being opposed to the common or sta-
tute law of the laad, or to both of these. The
most remarkable case is that of Edward Darcy
against Thomas Allien, for the sole making
of cards within the realm, and for the sole
importation of foreign cards +. It occurred in
Trinit. 44 Eliz. and the patent was set aside as
had been done at a much earlier period, in the
case of John Pechie, who received from Fd-

F ward

* On the extent or limitation of the royal prerogative with
tespect to trade, the reader may consult the following antho.
rities : 1 Sal. 52; 9 Lev, 853 ; R. 8 Lev, 953 ; R, Skin, 135 ;
8 Co, 125,

t V. Infra ch, g, sect, 8, whese the particulars of thi; cass
are detailed,

66

The object of
the statute of
inonopolies was
to lim't the pre-
rogative, and to
reserve ouly so
much in the
royal power as
would be salu-
tary to the state,

Tharoyal grants

rendered nuga-
torY'

Darcy's patent,

Rot. Parl. An,
$7 E. 3. M. 33.

L
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'ward [fI. a patent for the sole importation of
sweet wine into London. But we arc not novw
- driven to the pecessity of resorting to the legal
obscuritics on this subject which occurred be-
, tween the accession .of Edward of Windsor |
. " and the demise of Elizabeth.

aet. 88. |
o sre A writ of Scire ﬁzcms, to repeal letters patent,

to repeal
freastoIepeal ey in three cases :

Yhree cases.

1. Wien the  Ist. When the King doth grant by several
ipg grants the y -
ame thing to  1CtEETS patent one and the self same thing to se-

two or mere
psons. . veral persons, the first patentee shall have a

Sei. fa. to repeal the second.

1
e L

‘2d. Whea the  Qdly. Wheh the King doth grant a thing

king 1s deceived . . .
inhis grane. ~ upon a false suggestion, he, prarogativa regis,

wmay by Sci. fa. repeal his own grant.

et TP NPT SRR S —— -

{ ad, When i:“ 3dly. When the letters patent express a grant
= Fant ie 2 .Y
B, | ™ which by the law of the lapd he cannot

grant. | *

‘ . i

In all these cascs the authorily may be set
aside, and of course a person who proposes to” -
obtsin letters patent,. should consider whether
his patent will fall under any of them.

&?ﬁ:‘éﬂ;’ In the first instance, if a patetit be gj'antefl t?
a second persca for the same inveation, it is
‘granted to the prejudice of the first, and the

King,
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Kig, of right, 15 to permit the first, upon peti=
tlon, to use his naine for the repeal of it. .

In the sécond instance, a patent is said to be Ofthescond
obtained on false suggestion when the King
makes any grant of a monopoly to the injury of
trade. | |

In the third instance, if the grant be against Of the third,
law, 1t may be either, as we have stated, against
~ the common law, the statute law, cragainst both
of these. Not to notice the case of William |
Shening, Coke XI. 53, 54, that respecting the
cards was determined to be against both she
tommon and statute law., Against’ the com- 12Ca%. =
mon law, as intetfering with theindustry of the
people, which is a common right for the main.
tenance of them and their families ; and ‘against 12 Co. 85 o
the statute law, which for the benefit of tradel
extends freedom to all vendible things, not-
withstahding any charter or franchise granted Mg qhigEEs
to the contrary. As we shall have occasion to 55 5q faee e
notice in a subsequent part of this essay those *7 ™ 3\ SEaaag]
instances in which the grant is rendered nuga- %
tory by being opposed to the established law,
and as the degree of extension of the King’s
prerogative in cases of patent is now so clearly
understood, we shall not detain our readers
with minute investigations on the legal niceties
of royal grants, but refer such as are inqui: Referencato
sitive on the antiquity of grants by prerogative, on the mature

. sove and antiquity of
to the numerous cases in the reports of SirEdward  royal grants.

F 2 Coke,
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- Coke, to whom the student so frequently. hag
occasion to resort, on the most impo1 tant ques-

L

;‘ tions in British jurisprudence *. :
| >
i - ' RIS M

Gt?frﬂi rulfﬂ ﬂf - . o state . 1Y »_n
Lees Chief Juwe . Having stated generally what does vitiate the

mc ofthe cases erant, we stinll content ourselves here with

' stein mnise

takes do ot - quoting from J. Buller the following general
tate t *:f‘l'ulﬂl. v o « .
Buller's Nis rules taud down by Chief Justice Lee, of the
rius, 73.
o cases wherein mistakes do 7ot witiate the grant.

F

Ist, Every false recital in a thing not matenal
- will not vitiate thie grant, if the King’s intention
3s manifest and apparent.

»
P B v -aiimi dy wper § el g o W e Tkt o o mp
L

od, If the King is not deceived in his orant
by the false-svxgestion of the-party, buat from
his own mistake, upon-the surmise and inform-

i
i
|
3
\ ation of the party, it shall not vxtla;e or avord
‘\ the ;,rant
:
.
|
r

sJ, Although the King is mistaken in point .

of law, or matter of fact,’if that is not part of

;- the consideration of the grant, it will not avoid
it. |

*PParther explas - To these he adds the following explanations
nations from the 7 |

same :aushority. (;OIN the same authority.

Where the King. grants er certé scientis et
mero moti, those words occasion the grant to

‘ be

& See Appendix I. on the Law of Patents before the g1st -
James I, €0 S
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he taken 1n the most hiberal and beneficial sense,
according to the King's intent and meaning ex-
“pressed inhis grant,  Althowgh in some cases

the general words of a grant may be qualified

by the recital, yct if the King’s intentis plainly
expressed in the body of the grant, the intent
shall prevail. B

r3
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CHAPTER THE EIGHTH,

- The Term or Duration of Lstters Paient, |

"L HE sixth clause, which we have quoted at
length, with the exceptions we have stated, ren-
ders all persons incapable to have or put in ure
any monopoly, or any commission, grant, or li-
‘cence, or other matter or thing tending to in-
stitute, strengthen, or countcnance the same.

Paterts for new  Among the exceptions, in the sizth section,
inventions li- . / . o
mited to four-  are letters patent and grants of privileges, for
e

- the term of fourtcen years, or under, for new
inventions there defined, which during this term
and no longer, are since the passing of that sta-

tute, authorized by the law of the land.

. Motives may arise which shall induce the king:
to limit.-his grant of letters patent in such cases

SR md'g for a shorter term, but he cannot now extend

thembeyond thedurationof fourtcenyears, asany
Jetters patent enlarging the grant for more than
that term would by this statute be null and void.

3

Thefourteen . The term of a valid patent for fourteen years
by ;DM"“!L&

rom the date of i$ to be accounted from the date of the first let-

the first Jettera
ratest. - .ters patent, or grant of privilege,

A . In
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In the case .of Darcy against Allien, it was 2z Co. 87

- objected to the plaintiff that the grant was for The patcatof
twenty-one years, s0-that his executors, admi- ax years, and.
nistrators, wife or children, or others, inexpest esmads Vol
in the art or trade, might enjoy this: monopoly,

and this was one ground for setting aside the

grant. The statute of James, however, since

past, s perfectly clear in the limitation to four-

teen years, so that no future doubt can arise.

The only principle on hwlnfch- a patent -righi: Bonlton & Wact
can be extended beyond the period stated in the x79s. Easter

' . - term. The pae
declaratory act of James, is by statute law. In tent right may

the case of Boulton and Watt, it appearing to Este:fm;fﬁ?:'

parliament that the patentees were not suflicient- Fent

ly rewarded for their labour, expence and inge-

- nuity, 1 the in,provement of a steam engine,

the legislature, six years after the patent had

been granted, thought proper to-extend the dur- Inthe above

ation of it from the eight years then to come, tended :ﬁ;::‘
' . ty-five years,

to twenty-five years, the patent having bcen. '

granted in the ninth, and the statute having , g

passed in the fifteenth year of the present king*.

“The statute,” (says Mr. Justice Hrath) Remarksonthe
oy o . limitation by
21 James I. ¢ prohibits all monopolies, re- Heah }.p-48s
serving to the King, by an express proviso, so
much of his ancient prerogative, as shall enable

him to grant letters patent and grants of privi-
¥ 4 . lege,

® Se2 appendix K, vhich contains a list of some acts for con.

tinuing certain patents, with the equity or reason assigned for
their continuance, |
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lege, for the term of fourlcen years, or under,
of the sole working or making of any mauner

- of new manufactures within this realm, to the

true and first inventor and inventors of such
manufactures,” '
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CHAP.t “R THE NINTH

wa Nature a}zd Extent of Letters Pate:zt far
New lnventions.

Seer. 1. What is a new Aanufacture in _ﬂze
| Contemplation of Law, for which
a Patent may be granted?

SecT. 8. What constitutes that Use which
excludes the Patent Right 2 [Vhe
is the first Inventor?

\

SEcT. 3. What is that Patent which is con-
trary to the Law, or mischievous to
the State, and therefore void #

&

~ THE grant is for the sole working or making

of any manner of new manufacture within this
realm, to the true and first inventor and inven-
tors of such manufaciures, which others at the
time of niaking the letters patent and grants
shall not use, and which are not contrary to the
law, or mischievous to the state.

The grant of the Ixmo' does not differ from The ditinetions

that by a subject, excepting in the construction

of his grants when made. A grant made by fo.

-the King, at the suit of the grantee, shall be
taken most beneﬁcxally for the King, and against

between a royal
grant and the
an? of a sube

8 - -~ the
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chh 100k 10
Rﬂpn 112

The form of
Jetters patefit
admits a benec-
ficial construc-
tion for the 1n-
#cﬂtﬁ!’t

NATURE AND EXTENT, &0,

the party; whereas the grant of a subject is
construed more strongly against the grantor.
Wherefore it 15 usual to insert in the King’s
orants, that they are made, notat the suit -of the
grantec, but ¢ ex speciell gratid, certd scientid
et mero moty r egis,” and then they have a more
Fiberal c¢onsiruction: therefore the establish-~
ed'form of letters patent for new inventions re-
cites these words, that the patenteg may enjay
the full advanta ge of the grant

LA
|
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SECT. L.

What is a Marufacture in the Come. plarzon qf
Law, for which a Patent may bc gmnted g ’

THE term manufacture in the statute 1s con- Homhlm, \ A
. Beulton.8 termy,

fined by the late Lord Chief Justice Kenyon, Rep.gs.

strictly to.ats etymology,. someﬁzmb made by the.
- hands: of man.

A patent may be granted for an improvément;
on an old manufacture, but in such case the
patent must extend to. the impmvemén‘{: only,.
and not ta: the whole manufacture; the im-
Prbvement mugt likewise bie material and usefuL

»

A manufacture brought from abroad. into the. Saghemy v, 5
kingdom, which hasnot been: before practised o TP
in:the kingdom, is a new manufacture in the
contemplation of the statute *. |
- No old manufacture inuse before can bepro- 3 e84

O Hawk, 233
hibited by the grants of the. sole use of a new
invention.

A patent cannot be granted for 3. method or

. principle, -1ts. object: must be some substantial
thing producﬁd

i

In the case of Boulttm and Watt aga.mst Boulton and

"Watt? Bull.
Bull; Mr. Justice Heath: observed, . ““when_a: Blacks. Rep.
- | ‘ ‘ , - mode Trin, T

| | 2795 Cs Be
~ @ See the case of Edgberry and Stephena, susther noticed in ,

the. following section,

i

= =
e
=
=
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Oivinction of
&u eogine and a
'LTLE[}I{"’J:
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made of doing a thing is referred to something
permanent, it is properly termed an engine,
wien it is something fugitive, @ method, and
he asked, ‘¢ Is there any instance of a patent
for a mere method ?” |

The same judge delivering his further opinion
on that case, makes the following observations

" on this part of the subject. The statute of 21

22 Jac. L

Machinery.
ubstances,

The term ma.
paflacture,

Sxhiect el a pae
tent oughs tobe

T°v
TGl 1%

James I. prohibits all monopolies, reserving to the
King, by an express provisc, soinuch of his an-
cient prerogative. as shall enable him to grant
letters patent, and grants of privilege, for the
terin of fourteen years or under, of the solc
working or making of any manner of new ma-
nufactures within this realm, to the true and
first inventor and 1nventors of such manufac-
tsres. What then falls within the scope of the
proviso ? such manufactures as are rediicible to
two classes. The first class includes machinery,
the sccond substances, (such as medicines)
formed by chemical and other processes, where
the vendible substance is the thing produced,
and that which operates preserves no permanent
form. In the first class the machine, and in the
sccond the substance produced, 1s the subject of
the pateit. I approve of the term manufac-
ture in the statute, because it prcclu‘acs all nice
refinements, it givesus to understand the reason
of the proviso, that it was introduced for the
benefit of “trade. That which is the subject of
a patent ought to be specified, and it ought to
Le that which is vendible, otherwise 1t cannot
| be
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be n manufacture: this is 3 new species of ma- .
nufacture, and the novelty of the language is
sufficient to excite alarm. It has been urged
that other patents have been litigated and esta-
blished ; for instance, Dollond’s, which was for Dellond’s pe. -

. . | , tent for a re.
a refracting telescope. I consider that as sub- fracting cele-

. . . scope good.
stantially an improved machine. A patent for A patent for aa
. ' . improvement,
an improvement of a refracting telescope, and or the thing

] . improved s the
a patcnt for an llﬂ])l‘OVEd refractmg te!escopc, m‘::. "

are in stbstance the same, The same specifica-
tion would serve for both patents; the new or-
ganization of parts 1s the same in both. I asked
in argument for an instance of a patent for a
mcthod, and none such could be produced. I A patent can-
. ‘ not toa
was then pressed with patents for chemical pro. method
. . Patents for ches
cesses, many bf which are for a method, but mical processs

. . . f
“that is from an inaccuracy of expression, bee meshod, bot for

cause the patent in truth is for a vendible sub- §aom o *>
stance.. To pursue this train of reasoning still
further, 1 shall consider how far the arguments
in support of this patent will apply to the.in-
vention of original machinery, founded 'on a
new principle. The steam engine furnishes an
instance. The Marquis of Worcester discover= The Marquis of

v . Worcester not
ed in the lust century the expansive force of enitled 10 2 pa-

steam, and first applied it to machinery. As W’"’: "o
the original inventor, he was clearly entitled to .T;";f‘;?g‘f

a patent. Would the patent have been good :’:;;;::,ﬁ':;;‘g

applicd to all machinery, or to the machines ™ fe2red
which he had discovered ¢ The patent decides

the question, It must be for the vendible mat.

ter, and not the principle.
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Where a patent
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“On this part of the same casé Mr. J ustick
Buller went much at length, to shew that a pa-
tent could not be granted for a method ot prin-
ciple, but for the thing produced. The very

i St Snley. - gy g -

stateinent of what a principle is, proves it not

to be a ground for a patent: it is the first

ground and rule for arts and sciences, or in other
words, the elements and rudiments of them. A
patent tnust be for some new praduction from

those elements, and not for the elements thems

selves. The plaintiff’s case is considerably diss
tressed in many parts of it, ahd as it seems to
me, the arguments which have been adduced
were very much calculated to keep clear of dif-
ficulties, which' the counsel foresaw might be
intrcduced into the case; as first, that unless
the principle can be supported as the ground of
the patent, there may be some danger of con-
firming the defendant’s objection to it ; second-
ly, that unless the principle can be supported it
may opcn a fatal objection to the specification,
because that does not state in what manner tha
new machine is to be constructed, how it varies
from the old one, or in what way the improve-
ments are to be added; or, thirdly, because the
patent embraces the whole principle, and is
founded on that alone, but the invention 1s tak-
en to consist of an improvement or addition
only. Auotherobjection may arise both to the
patent and specification, viz. that the patent is
eranted for the whole engine, and not for the
addition and unprovement only. Perhaps it
may be convenient and judicious to keep these
objections
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sbjections as much as possible in the back whole inschise,
) but must be re-

ground, and out of the view of the conrts  But ariced to the
it is our duty to sift apd dive into the facts and ooy,
circumstances of the case, and the bearings and
consequences of them, as far as our abilities or
knowledge of the subject will admit. There 13

one short observation arising on this part of the

case, which seems to me to be usanswerable, and

that is, that if the principle alone be the foun-

dation of the patent, it cannot possibly stand,

with that knowledge and discovery which the

world were in possession of before. The effect, A patent cane

. not extend to a
the power, and the operation of steam werc ptincple, or a

known long before the.date of this patent; all fx‘;tmt‘:l o
machines, which are worked by steam, are work- nglgnm
ed by the same pririciple. The principle was ;";f:c:t‘??f‘ mﬁ;
known before, and therefore if the principle thing .

alone be the foundation of the patent, though
the addition may be a great improvement, (as
it certainly 1s,) vet the patent must be void, ab
iratic. - But then it was said, that though an
1dea or a principle alone would not support the

patent, yet that an idea reduced into practice, g;heldimiﬁ*
or a practical application of a principle, was a and gugnm‘l;l
gbgd foundation for a patent, and was the pre- “pricaiion
sent case. The mere application or mode of

using a thing was admitted in the reply not to

be a sufficient ground ; for on the court piiting

the question, whether if a man by science were

to devise the means of making a double use of 1fs mm devie

a double use of

a thing knovn before, he could have a patent athing known

. . . . before, h -
for that, it was rightly and candidly admitted not have o pa-

he could not. The method and the mode of "™

doing
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invented,
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The obicct of
the act is the

" manufacture.

-

The true intent
of the act to be
attended te, and
not verbal critie
cistn,
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doing a thing are the same, and I think it im-

possible to support a patent for a method only,

without having carried it into effect, and pro-
duced some new substance.  But here it is ne-
cessary to enquire, what is meant by a principle:
reduced into practice ? It can only mean a prac-
tice founded on principle, and -that practice 1s
the thing done or made, or in other words, the
manufacture which is invented.

This brings us to the true foundation of all
patents, which must be the manufacture itself;
and so says the statute, 21 James 1. ¢. 3. All
monapolies, except those which are allowed by -
that statute, are declared to be illegal and void.
They were so at common law, and the sixth
section excepts only those of the sole working
or making any manner of new manufacture ;.
and whether the manufacture be with or with-
out principle, produced by accident or by art,
is immaterial. Unless this patent can be support-

‘ed for the manufacture, it cannot be supported

at all. I am of opinion, that the patent is
granted for the manufacture, and I agree with
my brother Adair, that verbal criticisms ought
not to avail, but that principle in the patent,
and the engine in the act of parliament mean, -
and are the same thing. Besides, the declara-
tion is founded on a right to the engine, -and

- therefore unless the plaintiffs can make out
" their right to that extent, they must fail. In

most of the instances of the different patents,

mentioned by my brother Adair, the patents
weie

]
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“were for the manufacture, and the specification
rightly stated the method by which the manu-
facture was made; but none of them oo the
length of proving, that a method of domn‘ il
thing without the thing being done, or actually
reduced into practice, is a geod foundation for
a patent. When the thing is done or produced,
then it becomes the manufacture, which is the
proper subject for a patent. Dollond’s patent
was for object glasses, and the specification pro-
perly stated the method of making those glass-
es. As I mentioned in the course of the arou-
ment, the point contested in that case was,
whether Dollond or Hall was the first and true
inventor within the meaning of the statute, Hall
having first made the discovery in his own
_closet, but-never made it public; and on that
cround Dollond’s patent was_confirmed. Me-
chanical and chemical discoveries all come
within the description of manufactures, and it
1s no objection to etther of tliem, that the arti-
cles of which they are composed were known,
and were 1n use before, ‘provided the compound
article, "which is the object of the invention, is
new.

{

Dollond'spateny
was for objecs
gldsses.

The effect of
Hall’s not Pub-
lishing hisdisceo

very.

Mechanieal and
chcnmal difcoe
veries it objects
of a patent, al-

though the ma- x

tcr:a]s be¢ old, if
thcamngcmcnt
or compound be
ncw; But the
patent must bg
restricted to the
arrangrement of
compound.

Y

But then the patent must be for the spe--

cific compound, ond not for all the articles or’

igredients of which it is made. The first in-
“ventor of a fire-cngine could never have sup-
- ported a patent for the method and principle of
uising iron; nor could Dr. James (supposing his
patent had been clear of other objections) have
sustained a patent for the method and principle
of using antimony. In’the first case, the pa-
| G tent

Dr, James's pas
teot.
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how discovered,” -
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to a patent.
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tent must have been for the fire engine,” €o no-

“mine; and in the second, for the specific com-

pound powder. © Suppose the world were better
informed than it 1s, how«to prepare Dy, James’s |
fever powder, and aningenious physician should
find out that 1t was a-specific cure for a clor;-: |
sumption, 1if given in particular quantityes :
could he have a patent for the sole use of James’s

powder in consumptions, or to be given in par-

ticular quantities > Tthiuk it must be conceded
that such a vatent would be void ; and yet the
use of the patent would be new, and the effect
of it as materially different from what it is now,

~as life is from death.  So in the case of a ldte

discovery, which as far as experience has hither-
to gone, 15 said to have proved efficacious; that
of the medical propertics of arsenic in curing
agues, could a patent be supported for the sole
use of arsenic in aguish complaints? The me-
dicine is the manufacture, aud the only object
of a patent, and as.the medicine is not new, any
patent for it, or for the use of it, would be void.
The case of water tabbics, which has often been
mentioned In Westminster Hall, may afford some
illustration of the subject. ‘The invention first
owed 1ts rise to the accident of a man’s spitting:
con a floor cloth, which changed its colour, from
whence he reasoned on the effect of intermixing
water with oil or colours, and found out how to
make water tabbies, and had his patent for wa-

~ ter tabbies only : but if he could have had a pa-

tent for the principle of intermixing water with
oil or colours, no man could have had a patent
0 for

L J

¥
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for any distinct manufacture produced' on- the

same principle.  Suppose painted tloor-cloths to
-be produced on the same principle, yet as- the
floor-cloth and the.tabby are distinct substan-
ces, calculated for distinct purposes, and-were

unknown to the world before, a patent for-one

would' be no objection to a patent for another.

'y

In Morris ng:ﬁ;lst Branson, sittings at West-
minster after Laster 1776, the question was,
whether an addition to an old stocking frame
was tie subject of a patent? Lovd Mansfiekd

said, if the general question of law, viz. that

there can be no patent for an addition, lie with
the defendant, that is, open upon therecord, and
he may move in arrest of judgment; but that
t;hj‘ectinn.would oo to repeal almost every pa-
tent that cver was granted. . There was a ver-

dict for the plantiff, and 5001 damages, which

was acquiesced m.

But in such case the patent must not be inore
extensive than the invention ; thercfore if the
invention consist of an-addition or improve-
ment. only, and the patent is for the whole

machine or manufacture, 1t 1s void.

- In the case of Hornblower and Maberly, v.
Boulten and Watt, the court gave judgment jn

favour of the defendants in error.

~ Onbehalf of the plaintiffs it wasargued in error,
1st, 'That unless the patent could be established

G
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Thal- patent
would not ex-
tend to puinted
floor-cloths if
preparad on the
ssme  principle.

RYorris agains?
Erancon.
Sittings after
Yaster Westmr,
1750,

A patent foran
improvement 1y
valid, but it
nust extend
only to the ima
provement,
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A MANULFACTURE

for a formed machine it couid not be supported
under the proviso of the statute 21 Jac. L. c. 3,
which is the only foundation of such a patent.
odly, That upon reading the patent i question
it could net be considered” as a patent for such
a machine*. )

\

On this part of the ¢ase the court delivered its
opinion in the following terms: |
_Lord Kenyon, Chief Justice. It was rather
from a deference to the very respectable opi-
nions given in the Coust of Common Pleas on
the former occasion, than from any-doubt we
entertained on the subject that a second argu-
ment was awarded bere: but the case having
becn most ably argued, and every argument
advanced at the bar that bears upon it, I wish
to deliver my opinion now, to prevent any far-
ther delay to the parties interestéd. I coufess
I am not oue of those who greatly favour pa-

. tents ; for though /n many instances, and par-

Patents wherein
'injurious,

A patent cannet
bas grapted for 3
ph_i 050 hical

Brinciple not ore

gauized.

ticularly in this, the public are benefited by
them, yet on striking the balancé upon this
subject, I. think that great oppression is prac-
tised on infertor mechanics by those who are
more opulent. The principal objection made to

this pateat by the plamtifts in error is, that it is

a .patent for a philesnphical principle only,
neithes

® With the third and fourth aranment, which turned on the
nsufficiency of the specification, and on the comprakensiventss
of tie patent itselfy, we have nething to do in this place,
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ncither organized or capable of being organized ;

and 1f the objection were well founded in fact,

it would be decisive : but I do not think it is
so. INo technical words are necessary to ex-
plain the subject of a patent; as Lord Hard-
wick said upon another occasion, *‘Thereis no
magic in words.” The questions here are, whe-
ther, by looking at the patent, explained as it is
by the specification, it docs not appear to be a
patent for a manufacture, and whether the spc-
cification is not sufficicnt to enable a mechanic
to make the thing described ? The jury have
not indeed answered those questions 1n the
affirmative in terms : but they have im-
pliedly done so by finding a general verdict for
the plaintifis below. By comparing the patent
and the manufacture together, it evidently ap-
pears that the patentee claims @ monopoly for an
engine or machine, compused of material parts,
which are to produce the effect described, and
that the mode of producing this is so described as
‘o enable mechanics to produce it. Having said
thus much, it appears that the subject, as far as
we have to treat of it, is exhausted. I have
great respect for the contrary opinions that
were given in the Common Pleas, and probably
if [ bad been called upon on a sudden to detei-
mine this case, I should have been at a loss how
to decide. But having now heard every thing
that can be said on the subject, I bave no doubt
In saying thac this is a patent for a manufuc-
ture, which I understand-to be samething made
by the hands of man.

G 3 Grost
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g Grose J.—The important question is, Wl rother
1t be a patent for the making or working of any

‘manner of new manufacture. It is argued . by

the plaintifis in efror, first, that it i3 a patent

for & mere principle, and not fora new manufac-

fure, and that nothing can be the nh ot of a

patent Dbut a new manufacture. ."dh“ That

if it be a patent for a manunfacture, namely,. the

steain cngine,: it 15 not new, and that-the patent

should have been for the addition ouly, and not

for the whole engine. As to the first of those
gl;simmn;fﬁjproljositiqps, that under the statute’ of James
James 1, - there cannot be a patent for a mere principle,
' which this is contended to be, it is not ncees-
sary for.mc in my way of considering the case,

to form a decided opinion on that point ; for if

I can shew that this is a patent for-a new maii-

" fucture, whether a patent for a mere principle

be goad or mot will be immatenal.  Upon

that point I shall only say, that having very

much turned the question in my mind, aund

weighed and considered, - again and again, the

: words of the statutes, spedifving what patents the
crown may grant, upon which alone I conceive

the question must ultimately depend, I. am not

prepared to say that a patent for 2 mere principle

was intended to be comprehended within those

The intentionof words, It is indeed diflicult to conceive that

the legisiature

secms to be to o e, 1n givinge power to the crown to
seemstobeto  the legislature, in giving power to

cowntogrant orant patents for the sole worwing or making
patents for a !

ne manfeters OF any manner. of zew manufacture, intendzd a
er
d - power: to orant patents for any othcr purpose

than
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than. those expressly mentioned.  But, as 1 said’|
before, this is-not matorial for me to deteye
mine, inasmuch ag it secems to me, upon the hest’:
cottéideration, that this is not a patent for a’

mere principle, but for the working and making

of a new manufacture within the words and

meaning of the statute. 1 have been led to

adopt this opinion by considering the words
and description of the invention in the patent, as:

referring to, and explained by, the specification,

and the specification itself as part of the patent.

The ground on which I have felt myself at liberty
todosois this. Thebenefit tothepublicis from the
specification disclosing to the world how others
may make and use the same manuficture; with:
out the specification the public have not that in-

formation ; and by the condition of the letters

patent, without the specification the patentee is
not entitled to his monopoly. Itbeing provided
therefore by the patent that there must be a spe-
cification, and there being neccssarily one in
consequence of that proviso, I'considerthe patent
and specification so connected together as to
make a part of each other, and that to learn what
the patent is, I may read the specification and
consider it as incorporated with the patent.
Now the patent recites that Mr. Watt had in-
vented a method of lessening the consumption
ot steam and fuel in fire engines; it grancs to
him the sole use and exercise of that invention,

upon cendition he wonld disclose the nature of

theinvention, and in what manner the same was
G 4 h to

8
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»
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hjfﬂt iﬂf thc
specification to

publizh the dise
covery,

‘1

The patent and
spegification
may be consie
dered united to
ascertainthe pae
tent right,
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- A MANUVACTURRE

to be performed by an instrument enrofled. e
does so; and that instrament describes the prin-
ciples of the method, and the method by whichl
those principles are to be carried into cffect.
Tho mecthod is founded on the principles of
keeping the steam vesscl the whole time the
engine 1s at work as hot as the stcam that
enters it: this is to be doue hy the munufacture
of a case of wood, or some other matenal that
transmits heat slowly, and by surrounding 1t
with stcam or other heated bhodies, and suffer-

ing neither water or.any other substance colder

than stcam to touch it. Sccondly, He points.
out a mode of condensing the stcam by vessels
to be . .ed distinetly flom the steam vessels at
some times ; at others, they are to communicate

with them, which he calls condensers: and

thesc are new, at least not part of the old cn-
aine, and are to be kept as cold as the aivin the
neighbourhood of the engines. Thudly, e
givcs (lil'cctfens 48 10 dr:.w:ing out the air not |
condensed by the cold of the condenser.
Yourthly, He states how he means to employ
stcam to press out the piston in given cases.
Fifthly, He directs how steam vessels should be
formed where rotatory maotions, or motions
round an axis are, required, namely, with
weights and valves; and directs how in such
case the steam vessel shall be supplied with

“steam, and how that which bas done its office

shall be discharged. And he also states a

method by which the engine may be worked by
the alternate expansion and contraction of the
| ' steam,

¥
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steam. ‘This method, however, 1f not effected
or accompanied by a manufacture, I' should .
hardly consider- as within the statute of James.
But it scems to mie that in this specification he
‘does describe a new manufacture, by which his A newman.
. s . . . . . facture is hers
principle is realized, that is, by which his steam described,
vessel is kept as het as the steam during the
time the engine is at work, by which means the
consumption of steam and fuel is lessened.
Thus he specifies the particular parts 1equisite .
to produce the effect intended, and states the
“ manner how they are to be appiied. He de-
scribes the case of wood in which the steam
vessel 1s to be inclosed, the engines that are to
be worked wholly or partially by condensation.
of steamn, the vessels that he denominates con-
densers,, and the steam vessels where rotatory
motiens are required. Can it then be said that
the makine and combining of these parts is not
some manner of new manufacture? I cannot
s‘ay.tha;t it 15 1'101:. But Ef that had been doubt- gcjzgﬂfgﬁi
ful, the verdict ascertains the fact. DBut then mined it w0 be
it is objected that the patent should have been "
for the manufactuge; whereas it is for prin~
ciples which the specificaticn describes, Te
which I answer, that .the patent is not merely
for principles, nor does the specification des
. scribe principles only. The patent states the
principles on which the inventor proceeds, and
shews in his specification the manufacture by
.means of which those principles are to take
cffect ; which effect is to be the lessening of the
consumption of steam and fue! by keeping the

stcam

)

>
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mammesmlf oﬁoﬂa mfﬂlﬁ h&ae%wrth the ewm
do lang as ﬂm engmm mrl;ed.s

i-" I
;‘ li .'H"' Thae s JJ‘ 37 l‘i‘*:'riﬁ _'II ‘i’z‘ n-"fl‘..l “," g;.llii

mtﬁn&Wltt i gy ﬁle'-caseaaf Eﬂl]tﬂﬂ* dad Watt'v Butl, ‘re<

Bl Rep: Bater Spécting a- patem fov: she improvement: of - @

Fe 193
., stoam eﬂgme, ‘Mr.. Justice Butler: observecl as
' ffﬂle' SRR C "h"hﬁu‘."ﬂi"” NS B
What consti- e _*."I"h‘d o]d* éngine consistedk of a: cylinder, @
tut new Clie- » I . s " . . ‘ - . LI
gine, beiler, apipe, whicly occasionilly commumicated

between them,: aw injective: cisterny: and pumps.
The two niatdrial parts of  the new: engine,. as
mentioned in the specification, are the. old ey-
linder, now called the steam vessel, and the
vessel- now -called -the condensery: which' it is
saidt. must be distinct.from the. steam. vessel,
though occasionally commiunicating with: itl
The old boiler .did -occasionally communicate
with the cylinder.  The pumps, grease, and other
things are admitted to be trifling circumstances,
and not worthy any observation: .Upon: this
state of the case, ‘I cannot say that there is any
thing substantially new in the manufacture ;-
- and indeed it was precisely admitted: in the ar-
gument, that there were no new particulars in the
mechanism ; that it was not a machine: or in- -
strument which the plaintiffs: had invented ;
that mechanism was not. pretended to be in-
vented in any of its parts ; that thisiengine does
consist.of all the same parts.as the old -engine ;
“and that the particular mechanism is not neces-.
sary to be considered. The fact of there being
nothing new in the engine drove the counsel:to
'argue

L)
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- #fgue Gﬁ “'éﬁ“ wide* ggrdm‘lds aml to'tonch of

~ the: pomblﬁty of maintairing -2 pateat ifof ‘an
idea-or 4 prineiple, thoigh I-think’it was ad-
niitted -that ‘a patent ‘could not’ be atxstamed
f@r"&n 1d¢a of apfmmpie alope.” o
. ! ;{ Wit '.m"n S P
Messm. Beu}tcm and' Watt o" patent; respect-
mg the ‘steain- engine, whe stated ‘to be' for' an
additiofn:2h ‘Giestion’ areseif a patem fot “an
~ #dditién were walid; it 'was admitted that a: pa-
tent -is'gosd for-an ‘addition under certain cir-
pumstances, arid Mr.- Justice Buller expressed
hﬁmscﬁ‘ on thw part of ehe case as tonows :
v - ¢ The true question in this case is, whether the
pl&mtlﬂ"s ‘patent -can‘be supported for>the en-
gine. -' & ‘have  already- ‘said, ' consider’ it as
glanted for:thé engine, and i that be the right
constriction of the patent, that alone’ lays all
the arguments about ideas and principles out of
-~ the_case.ii The objections to ‘this patent, as a
patent for the engine, are two ; first, that the
‘fire engine ‘was' known before: and, secondly,
though the plaintiff*s invention consisted only
of anl improvement of the old machine, he has
taken the patent for the whole machine, and not
for the linprovement alone, - As to the first,:the
fa‘ct which the plaintiff’s counsel were foreed io
m\ {, aid did repeatedly admiit in the terins
| whieh mentioned, viz. that there was nothing
. newin the machine, is decisive against the pa-
tent. "And the second objection is equally fatal.

That a patent for an-addition or improvement
¢ _ may

If an nddit:ol te
an old engine be
a new manufac-
ture, .

-

That there way
nothing new in
the machine i
decirive apaingt

the patent.,
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- Bircot’s case not
decisive now,

3 Inst. x84.
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‘may; be.maintained, is.a point’ which has never
been d:rcctly decxded ‘and. Blrcots case, 3

Inst.. 184, is‘an: eXpress. authprlty against - it,
which - case : was. decided in . the . Exchequer
Chamber. . What. were .the. partlcular facts of

that case we are not informed, -and there seems
to me-to -be more quaintness than solidity in

the reason assigned, which is, that it was to put
a new button to an old coat, and .it is much
easier to, add than. to invent.. If the button
were new, I.do not feel the weight of the ob-
jection that the coat on whichthe. button ‘was
to be put was old. . But in tmth arts and
sciences at.that period were at so low an ebb,
in companson with that point to which they
have heen since adwmced ‘and the’ effect and
utility of improvements so little knmﬁn, that
I do not think that case ought to preclude the

question. In later times, whenever the point -

has arisen, the inclination of the court has.been
in favour of the patent for the improvement,
and the parties have acquiesced, where the ob-

jection might have been brougut dlrectly be-

Monis v Bran. fOFe the court. In Morris ». Bramon, which

ann,
1756,

Easter

was tried at the sittings after Easter-term 1776,

the patent was for makuig oilet, holes or net .-

work in silk, thread, cotton, or worsted; and

the defendant objected that it was not a new

invention, it being only an addition to the old
stocking frame. : Lord Mansficld -said, after
one of the former t:ials on this patent, ¢ I have

- received a very sensible’ letter from one of the
trentlemen who was uponrthe jury, on the sub-

' . ject,

\
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Ject, whether on pnnc:p]es of pubhc pohcy there -
can be a patent for an addition only. "I ‘paid
great atténtion to'it, and mentmned it to all the
Jndges. If the' general -point of law, viz. that
thére can be no patent for an- addltmn, be with
“the defendant, that is'open’ upon the record,
and he may move in arrest of judgment. - But Ifa pateot were

. not valid for an
that objection would go t6 repeal ‘almost’ every: addition, almont

patent'that ‘ever was granted.” There was: a grancd would
verdict for the -plainitiffs ‘with 5001 damages, o
and no inotion was made in drrest of judgment,

Though his lordship did not mentlon what were

the opinions of ‘the Judges, of give any direct .
opinion himself, yet we may safely collect! that

he thouo'ht on great consideration, the patent

“was good, and the defendant’s counsel, though

they had made the objection at the trial, did
not afterwards persist in it. Since that time since Morris
. g * . ¢ o « and Branson's
it has been the generally received opinion in cas it has been

Westminster Hall, that a patent for an addition B e § patent

is good; but then it must be for the addition fyeq >
- only;, and not for the old machine too. In Jemop's case.
Jessop’s case, as quoted by my brother Adair, |
the patent was held ‘to’be void; because it ex-
tended -to the whole watch, and the inention
was of a particular movement only. It. was
admitted in the reply, that the patent should
be applied to the invention itself: but it was
contended, that if in consequence the patent
gave a right -to the whole engine, that would
be no objection. - To this ‘I answer, that if the
patent be confined to the invention, it can give
no rwht to the e:zo*me, or to any thing beyond

the

¥
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mmr’;g the. invem:wn 1tself' Whien s, {pata,tat s ket |
improvement oy an:’ improvemnent sonly, the public Kave @ .
e o ine mght} 10 pure,hm that” improvement :by: dtgelf,
T without: bemg inmbemd with -other thmgs‘ =
~ Afive. epgine of any. considerable size; I take ity
- would costiabout 12901 and suppose thie;alterar,
- tien made by fthe plaintiff, with & fair. allowance
- for; profit, would 'cos&: 50 or..1001, is it ito-be
mantained, that "3}l -the persons. who  already
have. fire epgines; mnst-be 'at the.expence of
buying new ones from the. plaintiffs; or be ex-
cluded from the use of- the ampmve,mcatf So in
the case of the watch, mgyinot other persons jn
the trade:buy the new movement; and work it
up.in-watches inade by themselves? Where men
have- meither. fire .engines’ nor . watches, :tt 18
highly .probable. that they will go to the in-
ventor of the last_and best improvements for. -
“the whole machine; and .if they :do, it i3 an
advantage which the jnventor gets from the
aption of mankind, and not from any’ “exclusive
mngm..-.m right or mononoly vested in him.  But here the
oot vasie plaintiffs claim the right to the whole machine.

fnmiﬁmgynf?; To that extent their right cannpt be sustained,

nfl'ﬁ?ﬂﬂmt
Q

v, and therefore I am of . opinjon that there ought -
o be jlldﬂmﬁllt for the defendant.”

Homblower v.  In the caseof H qmblov}er & Ma‘berley, v. Boul-

Bﬂultﬁn- 8 ' . ‘

TemRep.  ton-and Watt, in error, after the case had been
- twiceargued with great ability on this part of it,

the following opinions weredeliveredby the court.

Grose-J. -q--Taking it, however, as patent for
~an engine, 1t is objected that the thing .was
:  made
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,_ W% and: that the patcﬂt &hauldz .‘nm
heed. fbr theaddition only, and niot fmﬂﬂm - DERNE
enging,- Butd.do not consider. 46 'as ' patent
forthe old engine; but anty for.the addition to,

or improvement of, the old. engine, .and sothe

act.of pasliament considers.it. :The old engine

- consumed too.much. steam and:fifel, and it-was
considered, that by a case of- wood, or.of. other
material that wonld. transmit heat- slowly, ‘sur- .

. zounding it with.:steam ‘by-the.nse: of. condenr

sers, and doing that which was not done in.the

old epgine; but is in this, the defects in the old )
engine might. be:corrected, and the new one; by

its addition, -made more useful. .- Experiments

‘were tried, as appears- by the act of parliament,

and, the purpose for* whwh these additions: were
“made, is pltimately found o be completely af~ .
tained by the; method peinted out in the speci-

fication. It possibly occurred to the -inventor,

that if the patent were to be obtained for the
x‘gﬁqlg_e.qgme, it might be open to cavil, and

therefore he took out his patent, not foi theen-

gine, but for kis jnvention of a_wmethod for les-

sening the consumption of steam and fuel in fire
engines. The mgthod is disclosed in the speci-

fication, a.nd it is by the addition.of what is there
dlsclosed and by managing it in the way de- °
scribed. The patent; therefore, is only for that The patee i
. additional improvement, as described.in the spe- 33‘.’;52{;,?;,:3:
cification, and there is no pretence to say that ™

he claims, or could claim, -the sole making of

the old enging. 'But a doubt is. entertained,

whether there can be.a. patent for an addition to

N | . an

il

*
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Blrcot's éasenot ‘m old mauufaeture ‘this doubt’rests altdgether
hw at this dlr' 0 ,
v § lust. 184, upen: Bircot's caae. 8 Tist 184, and’ 1? that Wére
* to'he’ ¢onsrdered as law at thts”*day, 1t would set
aaide’*maﬁy patents for véry" mge&ndus inveén-
tmns, m i:ases where the additions to mahuf'ac‘-

A unﬁuucwaﬁ

11111

mh@d than the ornglnai manuf'actures themse‘lves. q
" -shall content myself with referrmg to what Lord

" Chief" Justice: Eyre said in - this cduse in" the

“Court: of - Common- Pleas, in answer "to ‘this .

. and’ to the case of Morrns V. Branson, cited

by my brother: Buller upon‘thie same point. * If

indeed a patent could'not: be granted for an ad-

dition, it would - be‘depriving the'public of one

of the ‘best’ benefits of the statute of :James.

Lord Onkes ‘Lord Coke’s opinidh;-'t'lleréfore, seems to have
! been’ formed without due “consideration, and

-3 patent cannot
be valid for - odern experlence ‘shews that - lt 15 not weljl

the improve-
ment oI}man old fOllﬂdEd
machine.

. .y v, A

Laurence J.—Two objections have I;een'madc
by the plaintiffs in error; 1st, That this_is. ngt
an invention for any_ formed..or. grmﬁwm-

- e S, W PR

ch@mstrument or manufacture, but of mere
principles only: ad, That the specification, is
bad. Asto'the first, the claim of the plaintiff’s
below is founded on the proviso in the statute
The staute of Of James, which allows the crown to 'grant pa-
f;ﬁ“;‘;’;;”;}:i‘: tents in favour of new manufictures, and there-
tires. fork it must rest on the groﬁnd of Watt’s having
invented some new manufactare. If it were ve-
cessary to consider, whether or not mere abstract
pririciples are the subject of -a patent, I should

Q B feel
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feel great difficulty in decndmg that they are:

“but. that consideration is unnécessary on the'
present occasion, because, by looking at the pa- "

tent apd the recital in the act of parhament, it
appears that Watt applied for, and obtained a
~ patent for an engine or mechanical contrivance,
~ for lessening the consumption of steam in fire-

engines. The letters patent recite that he had

‘invented 4 method of lessening the consump-
tion of steam, and grant to him the sole right of
using the said invention for fourteen years. In

order to see what the invention was, it is neces- -

sary to refer to the specification; that states
what the 1nvention is, and that the metkod con-
sists in certain principles, as' they are called,
which are described in the specification. Then
followed the statute, which, after reciting that
the King had granted to Watt the sole benefit
of making and vending certain engines, invented
by him, for lessening the consumption of steam

in fire engines, and that there was enrolled in the -

-Court of Chancery a description of the said en-
gine, vests in him the sole right of making and
selling the said engines for twenty-five years.
~ From this, therefore, it is clear, that the legisla-
ture understood that the patent was foranengine
for some mechantrcal contrivance, and the form of
the patent and the specification does not contra-
dict this. Engine and method mean the same
thing, and may be the subject of a patent.
¢ Method,” properly qpeaking, is only placing
several things, and .- - 'ming several operations
in the most convenient orde~ hut it may sig-

| H nify
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%Z%%E;Eut nif:)lr a.h cantripdncq‘tjr-atwicc ; 50 may at;] emgimé ,

being desstbed, A1 therefore I thlnk.lt may answer the wor
f¢ method.?” So *“principle” may mean & merg
elementary truth, but it may also mean consti-
tuent parts: and in effect the specification is
this, ‘¢ the contrivance by which I lessen the
consumption of steam, consists iri the following
principles,” (that is, constituent or elementary
parts ;) ¢ a steam wessel, in which the powers of
steam are to operate, to be kept as hot as the
steam by a case; a distinct vessel to condense
the steam 3 and pumps to draw off such vapour
as is likely to lmpede the motion of the fire en-
gine,” &c. That is the description of the thing

when put into different language.
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SECT. II.

JVhat constitutes that Use whick excludes the

Patent Right ® IWho is the first Inventor?

.A.LL grants of any known trade are void by
common law, as being against the freedom of

trade, discouraging trade, industry, &c. and
putting it into the power of persons to set what
prices they please on their commodities; all
which are inconvenient to the public: and con-
sistently with this principle, the case of Liardet,

v. Jolhinson, was decided before Lord Mans-
field.

It is not only necessary for the validity of a
patent that the patentee be the first inventor,
but he must not have published his own inven-
tion before the time of taking out the patent.
A patent is an agreement between the King and
the Subject, thatif the latter will put the public
in possession of a useful sccret, he shall have the
exclusive benefit of that secret for the first four-
teen years. It is obvious, that if the public be
already in the possession of the discovery, the
patentee can make no such return or compen-
sation for the patent he obtains. 1f a pa-
tent (which is a right of exclusive sale) be
granted for a thing which is already sold BX
the public, an emolument is taken out of the

il 2 hands

99

Hawkins 1. 470.
= 2

Liardet v. Johne
sQn. Sittings ag
Westminster,
Hil. 1773, Cor.
L. Mansfield.

A patent is a
conditional ae
greement bea
tween the King
and the Subject,
in which the in-
dividual and the
public have a re=
ciprocal advane
tage.

2% Ja. L ¢ 3.
% 0, renders pae
tents invalid fop

things before in
usc,
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hands of the public, contrary to the clause of
the statute of monopolies, which enacts that na
patent shall be valid, which is mischievous ta
the state.

An inventicn nys 1.Y¢ . .o, ¢ . e
A The use and publication of an invention in

new invention foreiecn countries, nowever ancient, does not
under the sta- . o . . .,
tute of monopo- prevent the thing so used and published, being

considered a new invention in the contempla-

tion of Patent Law, under the statute. .

sogherry snd . Until lately, the case of Edgberry and Ste-
447- phens was the only one upon the patent right,
Boulonand  under the saving of the statute of Jamesl. On
ngﬁ'uf'f;’?s the case of Poulton and Watt, v. Bull, Lord
o Chief Justice Eyre made the following remark n
confirmation of the opinion of Holt and Pollex-
fen. ¢*That case (Edgberry and Stephens) esta-
blishes that the first introducer of an invention,
practised beyond sea, shall be deemed the first
inventor: and it is there said, the act is intend-
ed to encourage new devices, useful to the
kingdom, and whether acquired by travel oy

study, 1t 15 the same thing.”

»

By this construction, which is now univer-

. sally admitted in our courts, the words in the
statute, ¢ the true and first inventor or inven- -
tors of such manufactures, which others at the |
time of making such letters patent and grants

~ shall not use,” are applicable only to the inven-
tiop ana use in this country. Whether this

' construction
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gonstruction be logically correct is not material;
but:it is of great importance for the ,improve-
ment of the trade of the realm that all possible
encouragement should be given to the 1ntro-
duction of discoveries useful to man from every
region of the globe ; and if a position contrary
to this were held, it would involve the patentee
in inextricable difficulties, and place his oppo- °
nents on an advantageous groundy where. it
- would be impossible for him to face them: he,
on his part, would be required to shew the uo-
velty of his invention if that were disputed ; and
his adversaries might search every corner of the
earth to resist the evidence. In the case of
Turner and Winter, Mr. Justice Buller remark- Tumerand

Winter. Dorne
ed, that ‘“ wherever the patentee brings an ford'sRep vol.x

action on his patent, if the novelty or effect
of the invention be disputed, he must shew in
what his invention consists,” &c.

In order to give the reader as accurate an
~idea as we are capable, of the observations in-
troduced in the case of the King against Ark-
wright, both in this place, and in a subsequent
chapter, we have inserted not only a copy of
the specification, but an accurate engraving of
the drawing annexed to it, coasisting of ten
different branches of the machinery, which was
the object of the patent*. We have been iu-
dueced to do this on account of the great variety

of

* See Appendix I.. for the specification ; and the engraving
at the end of the work,
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of curious. particulars which were given, ‘and
the nice shades of distinction which were ap-
plied in this case by the learned judge. We
have been the more .inclined so to do, both
from a temporary and permanent K motive,
The temporary motive is, because it has fallen

~within our knowledge, that no less than
two hundred actions are commenced against

gome manuvfacturers of North Britain, for the
infringement of a patent, in which the most
valuable part of this machinery is employ-
ed. The permanent motive is, because we pre-

sume that all our readers will be desirous of
‘being in some degree acquainted with that

complicate system of mechanism to whieh we are
indebted, not only for the preservation and. in-
crease of the cotton manutfactures, but of the
staple manufacture of this country, and om
which they will both of them probably depend

for their existence among ys*.  Perhaps also, it

will be found by some of the most ingenious of
our readers, that they will more accurately an-
derstand the subject we are discussing by the
means we have here employed than by the
oeneral rules and dry arguments of law, un-
assisted by this application of evidence to some

particular

* A few years since the cotton manufictures were almost
wholly confined to obscure towns and villages ; at present, by
this branch of trade alone, 19 consequence of the machinery

~ employed to facilitate its operations, large’ portion of the

population of the kingdom is engaged in. productwc mdustry.
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paiticular engine for which a patert. has beéen
granted, ' X

The following citation is from the suinming
up of the judge on that trial by writ of scire
facias' to repeal a patent granted on the 16th
of December 1775, for the invention of certain
instruments and machines for the purposes juss
noticed, |

Bullet J:  “ As to the othet points, thiey are
two ; first, whether it is a new invention; and
in the next place, whether it was an inventiod
made by the defendant. f -

“ Now; if ift yolur opinionis itis mdterial to gd King ¢. Aris
4 . . » . . ‘ - Wl'lght,tﬁCdbGJ
into these points, I think the law in geneéral is fore Buller J. at

‘Westminster,

- very different on them from what I have stated 25t junexs8;s,

in the specification, becausg, it the case of dn
mvention; many parts of g machine may have
been known before, yet if there be any thing

material and new, which is an improvement of A material and

.o . . new improve-
the trade, that will be. sufficient to support a l’::i‘:";;ﬁ;‘g‘
patent ; but whéther it must be for the new

-addition osly, or for the whole machine, would

be another question. It seems to me, not to be

be, because this patent is attachied upon the
ground that there is nothing new; therefore I
tvill go over the articles one by one, and see what
1s stated upon the different articles which arg
here mentioned.

« Ay
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Enquiry into
what 1s now in

the machinery
of Arkwright's

Patcnt.
T'he beater not

new.

The jron frame
not new.

If ever used?
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¢t Asto No. 1, seehow the defendant hasstated
that in the specification ; that is stated to be a
beater or breaker of seeds, husks, &c. and a
finer of the flax, hemp, and other-articles, which
are to be prepared for dressing, in which (a) is
a.wheel with teeth, which, by acting upon a le-
ver, raises the hammer {c), the lever bemg
moveable upon the centre (d).

““ Now this, it is said, is notstated by the spe-
cification to be joined to any thing else, and
therefore it must be taken tobe a distinet thing.
It is admitted, that it is not a new discovery, for
Emerson’s book was produced, which was print-
cd a third time in the year 1773, and that 15
precisely the same as this. Several other wit-
nesses speak to thas. Upon the part of the de-
fendant there 1s no contradiction; and there-
tfore 1 will pass it over without going over the
rest of the evidence, as clear that it i1s not new.

¢

‘¢ Then the second thing is an iron framc
with teeth (2), working against a lower frame
with like tecth (b). Itsays, this lower frame is
firmly connected to a wooden frame, by means.
of the screws (¢, ¢,) and the upper teeth are
made to act against the lower, by means of the
joints marked (d).

“ Let us see how this has been used. Says
Benjamin Pearson I never saw it used by the
defendant at all, as I recollect; if I ever saw it
used, it is no part of the invention; if I have,

6 1t
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.

it is'more than I know: I worked with him se-
ven years after the patent was granted; 1 don’t ~ |
know that he ever used it at all.

“ The next is Joshua IVrigley—he says, I ne-
ver saw No. 2 used in the busineds; he has been
in the business four or five.years, and worked
for several gentlemen, not with the defendant,
but this was not used. Indeed this was like-
wise laid out of the question by the counsel for

the defendant, for that, hesaid, had nothing to
do with it.

‘“ If it had nothing to do with the machine, Any thing use-
s, 0w . . €S8 sliou not
it is very difficult to say, how, with a good mo- be inserted in 2
C ol . . : specification,
tive, 1t could ever come into the specification

or plan. ,

~ ““The nextis No. 8. Thatis described to be The feeder not
. » NICYW.

a piece of cloth with wool, flax, hemp, or any

such materials spread thereon.

‘“ No. 3, says Wrigley, I have seen work ; that
1s the feeder.—This he produced as the feeder
used before the defendant’s patent, and performs
exactly the same operation as the defendant’s ;
and it 1s better, because the cotton needs no
spreading upon a table, neither does it require
taking the cloth off and on, and, according to
the defendant’s, you must take it off every time
the cloth is filled. He says he has been ac-
quaynted with most of the cotton works, and
the old feeder is most used.

¢ He
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Used before and
pottheinvention
ofthe defendant,
therefore no
subject of a pa-
tent.,
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‘“ He says, the specification don’t show how
No. 3 is to be worked, nor how the cotton is to
be taken off, and 1t shews no roller nor centre.

‘“ The next witiiess 13 John Lees : he says he is
the inventor of the old feeder, that he made it
m 1772, and in August 1772 he worked with it,
and that it is now commonly used in his country.
He has never seen the defendant’s used, but the

description of the defendant’s is the same as
his.

“ This also shews, first of all, that it is no
new invention.

‘¢ Secondly, It isnot invented by the defend-
ant ; for this invention is spoken of as used be-
fore the time of the patent, and

‘“ In the next place, it is proved to you not
to be the invention of the defendant, by the
person who actually invented it.

‘“ Thomas Ilall says, he worked with Lees at
the time he made the feeder, in July 177%2;
that he never saw or heard of it before; that it

18 better than the defendant’s, and much.used
oW,

“ Henry Marsland tells you, that he used

“the feeder in 1771 ; that in 1772 the defendant

came to see his works ; that he made no ohjecs
tion to his using the feeder, These are all the
Q - witnesses
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‘witnésses that speak to that article, exeept Iit-
mison, who, I see, speaks to it likewise: says he,
as-to that, there is an objection to it, for the
want of a roller, but it is proved by the other
witnésses it might be made use of without a
roller. The defence to that is, though there 1s
no axis, yet it might be made use of, though 1t The improve.

ment must be

would not move with the same regularity, and material and
3

the work could not be carried on so well as it !
should.

““ The first witness upon the part of the de- Deficieney in

. . gy : . the patentee’s
fendant 1s' Richard Pridder, who has been In evidencein re

the business for preparing wool and cotton for Peder. . ¢
spinning, fouiteen years; he says, the feeder
used in this machine was the feeder described
Dy the patent—he don’t know that it was in use
before. Mr. Aoore treats it as an addition
only; but he admits the roller 1s proper, and

yet 1t 1s not stated.

““ M. Hatts says it would do without the
roller ; but, if it were necessary, a man must be
a great ideot if he has not sense enough to dis-
cover It.

““ The cvidence for the prosecution on this Thepatentee is
articie 1s not at all contradicted ; and it 1s shewn the igventor.
that it was invented by the: man himself, who
proved it by Jokn L-cs,—that is not contra-
dicted by any onc witness whatever for the de-
fendant; upon the coutrary, he is confirmed by
one of the witnesses, Hall ; and Marsland

proved
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The crank in
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proved he uséd it long before the time of the-
patent. The next is No. 4, that is the crank ;
Mr. Marsland says, that after he had used the

- crank, the defendant objected to it ; therefore,
says he, I gave it up. ,

‘“ But Elizabeth Iargrave tells you, this
crank was first used by her husband (and he
died about cight years ago) in partnership with
James at Nottingham ; that he worked by him-
self, and took great pains about the crank, and
completed it so long ago that he began work-
ing it thirteen or fourteen years since. Slie
says he carded with it, and took the carding
off the cylinder by such a crank as is neow
produced ; that it took i1t off exactly the
same.; that he used it in his factory. She
says, the defendant was then in business, and
lived at Nottingham ; that she never saw the
crank any where but i her husband’s room.
She afterwards told you, when that crank was
finished, 1t was carried down to the shop
thirteen years ago, and above, and he there
worked with it; and when her husband in-

vented it, he employed M#hitaker, a smith, o
put 1t in 1ron.

‘“ Then George Hargrave says, his father
used the crank in the public shop where all the
men worked ; this was in 1773, when I came
from Lancashire to Nottingham. After the
time that he got there, his father had it in pub-

lic
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lic use; that one Bird also used it at the same
tine in his factory.

¢¢ It 1s proved by these witnesses, first, that

it was invented between thirteen and fourteen
years ago; and that it was not Mr. Arkwright,
but. Hargrave, who invented it; and it was
publicly used in two factories, where men came
to work,

‘“ If that be so, that will put an end to this
article, namely, the crank.

‘“ George Whitaker says, he is a smith and
frame maker; that he made many cranks; that
Hargrave came to him, and he told him he
wanted such a machine, and the purpose he
wanted it for; aud by Ins direetions, and his
own judgment, he made a crank like this which
1s produced, only turning the joints the other
way ; that it took off' the cotton the other way
from the cylinder, but exactly the samein other
respects ; that some call it the taker off, some the
comb, then it gotits name. He says, he made
some for one Hudson, three for Grimshaw, some
in 1778, and one for Lister ; and he says, he has
made near twenty in the whole. He says, they

got mto very general use beforc 1775. It was
‘used in the public shop of James in 1773 ; that it
was worked so much, that in January 1774 the
witness repaired it; there were several brought
to repair in 1774, and they were chiefly in use

after

109
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after 1775 ; that they were never left off as he
knew of. *

¢ The next witness is Richard Hudson, who
says, he has made many carding engines in
1774, he thiuks some before; but is not sure
these cranks were used then by him; there were
cranks in all the engines, and the same as these ;
that he employed W hitaker to make the
cranks : that he made one for Brotherton, that
was 1n Scotland; another for Smoke in Not-
tingham ; and he made them for Rawson and
Co. at Nottingham ; and one for Lister, for
carding wool. |

“'Then Jokn Bird says, in 1773, he had a
crank of his own, used in his own shop, in his
cotton manufactory at Nottumgham.

¢¢ Thomas Chatterton says, inJanuary 1774, he
saw one at Mr. Birds at Nottingham; that
Hudson made it ; and he used it i his manu-
factory in April 1774, at Ashbourn,

‘“ Then Zhomas Ragg says, that the cranks
were in public use before 1775. He was ap-
prentice to } utaker the maker; he speaks to
the time.

““ I'hen as to this article upon the part of the
defendant, Ar. Aloore contents himsclf -with
saying, the specification is clear enough as tq

that :
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that; his evidence does not apply to this part
of the case, ~ ..

‘¢ Wood says, he never saw the crank in use
before Arkwright’s.

- John Haggett says, he was employed to
make one for Mr. Arkwright, that he never
knew it used by any person before.

‘“ And Thomas Bell likewise says, he never
| knew it used before M. Arkwrzglzt used it.

‘“ Some of the witnesses have proved them to
be made in great numbers, and used in different

factores pubhcly, and they have proved it by
the persons wha made them.

«“ Upon the part of the defendant the witness-
es never having heard of it, may be perfectly

true,. and yet no contradiétjon to the evidence
for the prosecution.

f¢ As to No. 5, the filleted cylinder, Mrs.
Hargrave speaks of it, and says, the original
cylinder was covered all over with cards ; that
her husband used it fot ribband filleting ; that
he used it about fourteen years ago, but he never
brought that to any shop or factory; he thought

the other better, and carried that to the shop
with the crank.

¥ Then Gearwe Hargrafe says, it had no fil-
lets,

111

To support

the novelty, of
an mvcntmﬂ,
it will not be
enough to shew
that intelligent

WVitnesses never
heard of it bew

fore the date of
the patent,

The filleted

cylinder no new
invention,



“\

112

NEW INVENTIONS

lets, that he recollects, in 1773 ; but you ob-
serve he did not come till 1773 to Nottingham.

¢“ Then Robert Pilkington says, the first en-
gine he was concerned 1 was made by Rickard
Livesay and himself in 1770 ; that it had a fil-
feted cylinder; that he got one that wasstriped
in the fillets like this ; that he had a cylinder
that was quite covered, that was meant for tum-
ming, the first operation in carding ; that it was
one continved carding, instcad of-so many ro-
vers or lengths ; he does not know that the fil-
leted cylinder will answer any purpose the other
does not.

““ The next is Thomus Hayes, he says he has
made engines; that he has secen the defendants
about twelve or thirteen years ago; and he says
his cylinder was covered over with cards, the
same as the one now produced. In 1767 he
speaks of making the rollers, and says, he
made the machine that made continual rov-
ing, as this does; that he had a cylinder like
that which was produced, to take off the cotton
from the other; this was twelve years ago; he
sold them to maunufacturers for use; that he
made his machine for spinning and roving ;.
that he made it rove -and spin with the same
rollers, by doing it twice over in the manner he

shewed to you.

~““Then upon the pﬁl‘l: of the defendant, as to

this article, /#0ed mentions at first, and his evi-
dence
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dence falls in also with what was said upon the  #
part of the prosecution ; that in 1773 it struck '
him, the cylinder might be entirely carded, and
he did 1t so, and in 1774 he made a full trial of
it; hie had parallel cardings in 1774 ; he did
not make much difference between the roving

and spinning machines,

‘“ He also proves it used long before the de-
fendant’s patent ; he confirms what was said by
the other witnesses: and what the other wit-
nesses have said against 1t, 15 nothing at all to
this article ; for here it is proved to be used in
both ways, in the manner the defendant has
used it now, and likewise being carded quite

through.

‘¢ Now if it was in use both ways, that alone Another in-

stance wherein

is an answer to it: 1f not, there 1s another the improve-

ment must be

question, Whether the stripe in it makes a ma- material and
useful to support

terial alteration? For if it appears, as some of the tight to the
] ‘ . . tent,
the witnesses say, to do as well without stripes, ¥

and to answer the same purpose, if you suppose
the stripes never to have been used before, that

1s not such an invention as will support the
patent; upon that ground i1t 1s fully answered.

““ Then it comes to No. 6. Hayes says he The rollers no
. . - . new mvention,
made use of the rollers in 1767, and in the same
manner two years after as these were; one
was fluted "wood upon an iron axis, the other
the same, only covered with leather.

I ‘“ Hayes
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» ‘¢ Hayes says he tried the spinning of cotton
by the rollers ; he employed one Kay, a clock+
maker from Warrington, to make. a small
-model,

¢ Jokn Kay says, he told tne def'endant that,
he made these things in the year 1767.

‘¢ Says the witness, the discourse came up
about spinning cotton by rollers, and he said,
he thought 1t would answer very well. Says
the defendant, it will never answer, many have
ruined themselves by it; notwithstanding Kay
persisted, he thought he could do 1t if he had
money. The next morning before he was out
of bed, the defendant came to him, and asked
if he could make a small model. He came
again, and the witnéss got the model from
Hayes, and told the defendant that he and anao-
ther person had tried it. Then afterwards he
says, he went with the defendant to Nottingham,
and warked with him upon the discovery found
‘out by himself and Hayes.

‘“ Kay is confirmed in it by his wife Surak
Kay.

‘“ The next is Neddy Holt. IHe says he was

employed 1n 1774 to make these rollers ; that
the defendant came to him and told him he was

an intruder upon his patent, because his roving
was the came as his spinning.

This,
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¢This, I think, is the evidence as to the 6th
article. | ' |

‘“ Then for the defendant, Pridden says, tliat Deficiencyingha

that which is described as No. 6, is the same fence in respect
. . . . . toshe rpllers.

that is used, that is, the rollers; but it is admit- *
ted it 1s not stated in the specification of what
size they ought to be ;-and I think the rest of
the evidence upon this article goes merely to the
description in the specification, and not as to its
being a new invention, so that that evideunce

stands also uncontradicted,

‘“ As to Hayes and Kay, there is no contia-
diction at all to the evidence they have given,
namely, that they were made before, and used
in the different ways I have stated to you, and
that the defendant got the secret from them,

‘¢ Then the 7th article is what they call the  Thecan,
can. Holt says, the only difference between
the two, the spinning machine and the present
roviﬁg machine, i1s, that the latter has a can;
and indeed, that at one time was admitted by
the counsel for the defendant.

-« If it be so, it brings the case to a short point If nothing _bug
|

indeed ; for if nothing else is new, the question the question is,
i .. . . if it be material
15, Whether 1t 1s material or useful 7 The wit- and useful?
nesses upon the part of the prosecution say, it is

of no use at all. In the first place, they had

that before which answered the same purpose,

though not made exactly in the same form : it

) Y was
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was open at top, it twisted round, and laid the
thread precisely in the same form, and had the
same effect this har} ; so if it was new, it is of
no use ; but they say it 1s not new, for though
- it was not precisely the same shape, in substance |
it was the same thing, that is not contradicted,

‘“ That part also stands without any contradic-
tion upon the part of the defendant ; for the
defendant’s witnesses satisfy themselves with
telling you they think 1t intelligible, and it
might do without the roller, though it might
not be so effectual as with the roller. It 1s ad-
mitted by several it could do without, that ap-
peared from the experiment made ; they shewed

you by one of the engines how it did with the
roller, and how without, and that it was done

without just the same as with it.”

We said there were ten articles connected
with this patent. We have gone through the
whole excepting the three last,

No. 8 and 9, it appears, by the sequel of the .
direction of the learned judge, were not at all
put into use, and the objection to the patent
right on No. 10 is at least similar if not pre-
cisely the same.  ¢¢ As to No. 10, (says Mr. J. .
Buller, ) nothing 1s said about it for the defend-
ant., First, Mr. Moore said it was not difficult’
to conceive it; but there is.no witness that says-.
at all of what use it is—so this seems to stand

without any evidence at all,”
The
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The trial for the alleged infringement -of

Tennant’s patent was had before Lord Ellen-

borough and a special jury, Dec. 23, 1802..

The plaintiff was nonsuited, because he could
not maintain the validity of his patent by esta-

blishing that the bleaching liquor, which was -

the object of it, was a new discovery, or that
he himself was the sole inventor. |

Several witnesses were called in support of Evidence on

the patent, who proved the great utility of the

invention, and the general ignorance of the
bleachers of it till after the date of Mr. Ten-
. nant’s patent. On the other side, a bleacher,
near Nottingham, deposed that he had used

Tennant’s pa-
tent.

The invention
" YWa9 not new.,

the same means of preparing his bleaching

liquor for five or six years anterior to the date
of the patent. He also stated, that he had kept

his method asecret from all but his two partners,

and two servants concerned in preparing it.

A chemist at Glasgow deposed, that, having
had frequent conversations with Mr, Tennant,
on the means of improving bleaching liquor,
he had in one of them suggested to Mr. Ten-
nant that he would probably attain his end by
keeping the lime-water constantly agitated.
Mr. Tennant afterwards informed the witness
that this method had succeeded. These con-
versations took place in the year 1796; and
Mr, Tennant obtained his patent in 1798.

»

i3

ft was not whols
ly the discovery -
of the patenter,
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JWhat is that Patent which is contrary to the
Law, or mischievous to the State, and there-
Jore void 2

EVERY monopoly is vold by the common and

Yernicious ef-
fects of mono-

poly.

Security provid-
¢d hythe statute
of Jumesaguinst
titose cliccts.

statute law of the land. The word monopoly

we have already defined the sole power of sale.
A monopoly may be known by its effects.

1. It raises the price of the commodity.
2. It diminishes its good quality.
3. It tends to impoverish artificers.

We have no modern case in our report-books
applicable to the present division of our inqui-
ries, and it is not surprising, because the terms
of the statute of the 2lIst James, and the
form of the lctters patent foundzed on those
terms, preciude the probability of a grant of
exclusive sale contrary to the law, mischievous
to the stutc.

In the tirst place, every grant must be to the
earliest inventor, so that no prior trade can suf-
fer encroaclhment from this cause.  Sccondly,
The enjoyment of the privilege is limited to four-
teen years ; therefore, if any mischiet acerug,
it must be of short duration.  Thirdly, If the
patent right be attempted to be transterred to

nmore
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more than five persons, or to a corporate body,
which might afford means of extensive oppres-
sion in the use of the monopoly, the patent
cannot pass into such hands, but is rendered
null and void by the very endeavour to defeat
the salutary provisions of public law *. Fourth-
ly, The sixth section introduced into the statute
of monopolies for still further security, makes
an express condition of the grants, that ‘¢ they

be not contrary to the law, nor mischievous to
the state.”

With ali these precautions, it can hardly be
supposed that patentees will be frequently in-
volved in the discussion of this question, and
we may be excused from entering minutely upon
it. It is therefore, perhaps, rather from a desire
to render our Essay as complete as our means
will afford, than from the prospect of any im-
mediate utility, that we do not cursorily pass
over this part of our mquiry.

It should be recollected, that the statute of St 2x Jac 3

. merely declarae
the 21st James, c. 3, is merely declaratory. De- tary.

. Desizh of declay
claratory statutes are passed, when the ancient raoy laws.

) G laws

* Lord C. J. Kenyon was even apprehensive of this power,
avhile the patent remained in the hands of individuals. In the
cate of Hornblower and Boulton, 8 ‘Term Rep. 95, “I am (he
said) not one of those who greatly favour patents ; for though
in many instances, and particularly in this, the public are bene.
fited by them, yet, on striking the balance upon thjs subject, ¥

think that great oppresston is practised on infertor mechanics by
thosc who are more opulent,””  Sec page 84,
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Iaws and customs of the kingdom have fallen
into disuse, or have become obscure.  The
statutc of the 21st James cannot be correctly
said to ilapose any new restraints, but to pre-
vent license being substituted for law, by avoid-
ing the donbts and difficulties attending the le-
gitimate exercise of the prerogative. lence,
in perpetuwm rei testimonium, the parliament
deemed it proper to interpose, and to declare w hat
is, and shall be, the law of the land. Soalso the
o5th E. 8. ¢. 2. raises no new treasons, but
merely declaves in what they counsist, or enu-
merates the several kinds of the oftence.

The venerable foundations of this declaratory
statute of James, and the humane principles of
the common law, as at this day referable to the
subject, are adverted to in the following casc.
It ocewrred a very short time after the great par-
llamentary contest we have bcfore noticed on
the subject of monopolies, when the ancient
princess was hastening to her grave.  The ob-

Darey v. Allien, JECt Was the patent granted to Idward Darcy,

‘Frin. 44 Eliz,

CU: 111 85.

groom of the chamber to Queen Elizabeth, for
the importation and manufacture of playing
cards, and it was resolved betore Chief Justice
Popham, that the grant was void.

It was an action on the case against Tho-
mas Allien, and it was declared, ¢ that the de-
fendant knowing the said grant and prohibition
in the plaintiff’’s letters patent, and others the

premises, 15 Martii, 44 Eliz. without the Queen’s
licence,

7
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licence, or -the plaintiff’s, &c. did cause eighty
gross of playing cards to be made, and those,
as well as one hundred other gross of playing
cards, of which many were made within the
realm, or brought within the realm by the plam-
tiff or his servants, factors, or deputics, &c. not
marked with his seal, he had imported within
the realn, and had sold and uttered them to
sundry persons unknown, and shewed some in
particular, for which the plaintiff could not ut-
ter his playing cards, &c. contra formam pre-
dictarum literarum patentiuin et in contemptum
dictee Domine Regine, whereby the plaintiff
was disabled to pay the turm rent to the plain-
tift's damages.

The defendant, excepting to one half gross,
pleaded not guilty, and with respect to that, he
pleaded the rights of the ancient city of Lon-
don, of which he was a freeman, and of the an-
cient society of haberdashers, of which he was
a member ; and that he sold the said half gross
of playing cards, being made within the realm,
&c. as it was lawful for him to do: upon which
the plaintiff demurred.

Two general questions were argued at the bar,
which arose out of the distinct grants in the pa-
tent, the sole making, and sole importation.

I. If the grant to the plaintiff, of the sole

making of cards within the realm, were good
or not ?

il
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The questions
were, if the sole
nmaking, andsole
importation of
cards were vahid
grants.
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IT. If the grant of the sole importation weré
507 °

As to the first, for the plaintiff it was con-
tended that it was good.

That playing cards were not an article of
merchandize, but of vanity and iaieness, and
that the Queen, as parens patrie, might restrain
their use ; and farther, that in consequence of
the frauds and abuses they occasioned, she might
entirely suppress them *.

With respect to this, (the sole making cards,)
it was resolved by Chief Justice Popham, and
the whole court, to be utterly void.

It is 2 monopoly hoth against the common
and the statute law.

1. All trades, which exercise men and youths
in labour, are profitable, and any charteragainst
the liberty of the subject is against the common
law, and therefore void.

9, The

# See 8 E.4,¢.5.3 2 H. VII.6, 6; 11 H, VIL 11, 13}
13 H. VI1I. 8; 2 R. 11l 12 ; Plow, Com. 402 ; 6 LEhz, Dyet
©o5: 13 Eliz. 393 ; 18 Eliz, Dyer352 ; 88 H. VIIL Dyers2;
11 H. IV. 76 18 E. 3; Relcase 36, 48 ; Ass. Pl. 19. 5 E. 8,
29; 2 E.38,6; 7 F. N. B. 211 b.; 8 E. 2, Action on the
Statute Br. 48 and 30 E. 3 Rot. Pat. ‘The King granted to

another all the wild swans betwixt London Bridge and
Oxford.
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2. The sole trade of a mechanical artifice is
not only a damage to traders in the same way,
but to all others ; because it produces the three
incidents of a monopoly, the increase of price,
the diminution of quality, and the impoverish-
g artificers in other trades by such increase,

and diminution multiplying the difficulties in
the maintenance of their families.

It was further contended on the same ques-
tion of the sole making, that the Queen was de-
cerved in her grant; for, by the preamble of the
grant itself, it appeared that it was made for the
good of the public, and that being on the con-
trary prejudicial, as in the Earl of Kent’s case,
this grant is void, jure regio. The grant was
also said to be a dangerous innovation ; and for
the term of twenty-one years, so that by descent
or alienation, incxpert persons might obtain the
monopoly. Lastly, it was affirmed to be against
the freedom of trade protected by the statutes,
the right to which supcrsedes every claim by
charter or franchise.

With regard to the second question: ¢ If the
grant of the sole importation were valid,” it was
resolved that the enjoyment of such exclusive
privilege, without any limitation, is likewise
utterly against both the unwritten and written
law ; and the instance was adduced of the sole
1mportation of sweet wine, granted in the time
of Ldward III. which was adjudged void. The
principles of common law, which we have

noticed,
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noticed, and the statutes to which we have just

referred, make unnecessary the repetition of the

grounds on which this part of the case was op-

posed : the arguments on both discussions were
Patent deter-  the same, and the patent was determined to be
mined to be illcs

gal and wis- ‘““.contrary to the law, and mischicoous to the
1ICVOUS, .
state, and therefore void,”

King v. Ark- On a scire facias to repeal a patent issue was
ight 3 sitts ¢ o . . .
Weeminser = joined; that the patent was inconvenient to his

Aher Trinx785. majesty’s subjects in general.

On this occasion Buller J. held, that this 1s-
sue was merely a consequential one; it stated
no fact which could be tried by a jury, or
which the defendant could come prepared to
answer; and therefore rcfused to hear any evi-
dence on this part of the casc.
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CHAPTER THE TENTIL

The Condition on which the Grant is made, or
the Specification.

Scct 1. WWhat is the Description required in
the Specification ¢

Secr. 1L, IWhat is the Ferm of the Specifi-

cation 2

Sect. III.  What is necessary for the Inrol-
ment of the Specification £

WE have here no concern with the conditions
respecting the duration or the nature and ex-
tent of the patent, or with the persons who are
capable of being invested with this privilege :
we confine ourselves i this chapter entirely to
the proviso, which has become a part of the
form of the patent erant, and exacts a specifi-
cation of the object for which the grant is
macde, in the following terms :

‘“ Provided also, that it the said A. B. shall proviso of the
not particularly deseribe and ascertain the na- 2o s
ture of his said imvention, and i what manner
the same is to be performed, by an instrument
In writing under his hand and seal, and cause
the same to be enrolled in our Iligh Court of
Chancery within one calendar month next and

6 immediately
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immediately after the date of our said letters
patent, that then these ourletters patent, and all
liberties and advantages whatsoever hereby
oranted, shall utterly cease, determine, and be-
come void, any thing herein before contained
to the contrary thereof in any wise notwith-
standing *.”

In this proviso these things are required:

1. To insert a particular description of the
invention, on an instrument under the hand and
" seal of the inventor.

2. To cause the enrolment of such mstrument
in the Court of Chancery within one calendar
month after the date of the grant.

* Sce the proviso in the form of the patent, page 61.
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SECT. I,

IWhat is the Description required in the Specifi-
cation ?

ON the subject of the description in the spe- he Xing a

cification, Buller J. laid down the following A & e

. inster alter
rules : ?r. 1785
Rules laid down
by Mr. J. Bulley
1st. A man, to entitle himself to the benefit id the specifics.

ol
- of a patent of monopoly, must disclose his se- :
cret, and specify his invention in such a way
that others of the same trade -who are artists
may be taught to do the thing for which the
patent is granted, by following the dircctions

of the specification without any new invention
or addition of their own.

gdi)r. He must so describe 1t, that the public
may, after the expiration of the term, have the
use of the invention in as cheap and beneficial
a way as the patentee himself uses it ; and there-
fore if the specification describes many parts of
an mstrument or machine, and the patentee him-
self uses only a few of them, or does not state

how they are to be put togcther or used, the
patent is void,

3dly. If the specification be in any part ma-
terially false or defective, the patent is against
Jaw; and cannot be supported.

2 It
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specificationwill
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¥
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It was objected to the specification in the
case of Boulton and Watt v. Bull, that it only
stated a mechanical improvement, and not the
form of a machine. Mr. J. Rooke did not con-
sider this rendered the patent invalid, affirming,
““ if this mechanical improvement is intelligibly
specified, of which ‘a jury must be the judges,
whetlier the patentee call it a principle, inven-
tion, or mcthod, or by whatever other appella-
tion: we are not bound to consider his terms,
but the real nature of his improvement, and the
description he has given of it, and we may, 1
think, protect him without violating any rule
of law.” So that if a specification incorrectly
state the mode of doing a thing, instead
of the thing done as the foundation of the
patent, the verbal inaccuracy shall not vitiate

the grant.

Mr, Justice Heath, on this part of the case,
observed to the same effect. The question 1s,
in as much as this invention is to be put m prac-
ttce by means of machinery, whether the patent
ought not to have been for one or more machines,
and whether this is such a specification as en-
ticles him to the monopoly of a method ¢ 1f me-
thed and machinery have been used by the pa-
tentee as convertible terms, and the same con-
sequences would result from both, it might be
too strong to say that the inventor should lose
the benefit of his patent by the misapplication

of the term.

But
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' But on the other side it has been urged’

for the patentee, that he .could not specify
all the cases to which his machinery could be
applied. The answer seems obvious, that what
he cannot specify, he has not invented. The

What cannotbs
specified has not

finding of the jury that steam éngines may been invented

be made upon the principle stated by the paten-

tee, by a mcchanic acquainted with the fire-en-

gines previously in use, is not conclusive. Tliis
patent extends to all machinery that may be
~ made on this principle, so that he has taken &
patent for more than he has specified; and as
the subject of his patent is an entite thing, the
want of a full specification is a breach of the
conditions, and avoids the patent. Indeed, it
seems impossible to specify a principle and 1its
application to all cases, which furnishes an ar-
gument that it canunot be the subjéct of a pa-
tent. It has been usual to examine the speci-
fication, as a condition on which the patent was
oranted. I shall now consider it in another
point of view. It is a clear principle of law,
that the subject of every grant must be certain.
The usual mode has been for the patentee to
describe the subject of it by a specification ;
the patent and the specification must contain a
full description : then in this, as in most other
cases, the patent would be void, for the uncer-
tain description of the thing granted, if it
were not aided by the statute. lhe grant of a
method is not good, because uncertain, the spe-
cification of a method, or the application of

: K principle

The specifica~
tion 1s the cone
dition on which
the patent is
granted.

The subject of
cvery grant
must be certyjlle

The grant of a
method 19 not
good, hecause
uncertain,



130 | THE DESCRIPTION REQUIRED

principle is equally so, for the reasons I have
alleged.”

In the same case, Lord Chief Justice Eyre
delivered his opinion as follows: ¢ When the

Thepatest effect produced is some new substance, or com-
ought to be for |

some new sub-  position of things, it should seem that the pri-
stance, and: not °

gn; the proces vilege of the sole working or making ought to
produccd. be for such new substance or composition,
without regard to the mechanism or process by
which it has been produced, which, though per-
haps also new, will be only useful, as produ-
cing the new substance. Upon this ground
Dollond'spatent Dollond's patent was perhaps exceptionable, for

should have

been not for the that was for a method of producine a new object
method, but for 4 ! P S anc bJE

the objectglass olass, instead of being for the object glass pro-

produced.

Jamesspaent.  duced ®.  If Dr. James’s patent had been for
his method of preparing his powders, instead of
the powders themselves, that patent would have
been excceptionable upon the same ground.
When the cffect produced i1s no substance or
composition of things, the patent can only be
for the mechanism, if new mechanism is used,
or for the process, if it be a new method of ope-

rating

* It will be scen by reference to page 77, that the Chief
Justice did not coincide with some of his learncd brethrgn
on the bench on the subiect of Dollond’s patent. It 1s now
completely decided in Westminster Hall, that if a patentee de.
nominate his discovery a method, when in fact the thing in.
vented is somncthing substantal, the verbal inaccuracy shall not
vitiate the graat,
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rating with or without old mechanism, by which |

the effect 15 produced *,

A specification need not state mere incidents
known to any body versed in the subject of the
patent. This learned judge made the sub-
sequent rematk on this head in the same case:
Suppose a newly invented chemical process, and
the specification should direct that if some parti-
cular chemical substance should be poured upon
wold in a state of fusion, 1t would be necessary,
in order to this operation, that the gold should
be put into a crucible : but it would be hardly
necessary to state in the specification the man-
ner in which, or the utensils with which, the
operation of putting gold into a state of fusion
was to be performed : they are mere incidents,

with which every man acquainted with the sub-
jeet is familiar,

Cousistently with the rules we have stated
from the authority of Mr. Justice Buller, a pa-
tent is void, 1f the specification be obscure,

Ist, If by one process the patentee state he

can produce three things, and he fail in any one
of them.

K 2 ed, If

* Lord Chief Justice Eyre scems here to insinuate that a pa.
tent for a method might be good. It will be seen in various

parts of this essay, that it is since completely decided that such a
patent would be void.

A ugcciﬁt;ttion
neecd not state
inere incidents

vuigarly knowny

The mannér in
which, and theé
utensils by

which,the fuston
of gold is proe
duced, need nog

be specified,

If a pateatea
state threc
things produced
in his specifica-
tion, and one of
them fail, the
patent is void,
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od, If the specification direct different ways.
and different ingredients to produce the same
thing, and any of them fail.

Turner against Winter was an action on the
cas¢ brought against the defendant, for infring-
ing the plaintiff’s patent, which was granted to
him, for producing a yellow colour for painting
in o1l or water, and making white lead, and sc-
parating the mineral alkali from common salt;
all by one process. On the trial before Mr. Jus-
tice Buller, at the sittings at Westminster, a
verdict was found for the plaintiff: the speci-
fication had been regularly enrolled in due time,
according to the established form, and contain-
ed the following description :

“Take any quantity of lead, and calcineit, or
minium, or red lead, litharge, lead ash, or any
calx, orpreparation of lead fit for the purpose :
to any given quantity of the above-mentioned
materials, add halt the weight of sea salt, with
a sufficient quantity of water to dissolve it, or
rock salt, or sal gem, or fossil salt, or any ma-
rine salt, or salt-water proper jor the purpose:
mix them. together by trituration, till the lead
becomes impalpable, orsuficiently comminuted.
When the materials have been ground, let them
stand for twenty-four hours, in which time the
lead will be changed to a good white, and the
salt decompounded ; if not, the trituration must
be repeated with the further addition of salt,

till the white colour be obtained, The decom-

position
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position of the salt may also be brought about
by digestion or by calcination. The materials
may be suffered to remain together before the
alkali is separated by the addition of water, for
a longer time than is specified above, according
to the discretion of the operator, and the end
he wishes to obtain, The yellow colouris pro-
duced by calcining the lead after the alkali has
been separated from it till it shall acquire the
colour wanted : this wil' be of different tints,
according to the continuance of the calcina-
tion, or the degree of heat employed. The white
lead must be finished by frequent ablutions, and
by bleaching it till the white be made perfect.”

On a motion to sct asitde the verdict, and
grant a new trial, the subsequent observations
were made by the Court.

Ashurst, J.—I think that, as cvery patent
is calculated to give a monopoly to the pa-
tentee, it 1s so far against the principles of law,
and would be a reason against it, wereit not for
the advantages which the public derive from the
communication of the invention, after the expi-
ration of the time for which the patent is grant-
cd ; it is therefore incumbent on the patentee
to give a specification of the invention in the
clearest and most unequivocal terms of which
the subject is capable. And if it appear that
there is any unnecessary ambiguity affectedly
itroduced into the specification, or any thing
which tends to mislead the public; in that case

K 3 the
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patent
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the patent is void. Here it does appear to me,
that there is at least such a doubt on the evi-
dence, that I cannot say this matter has been-
so fully and fairly examined, as to preclude any
farther investigation of the subject. Three ob-
jections have been made to this specification:
the first 1s, that in the specification the public
are directed ¢¢to take any quantity of lead, and
calcine it, or mintum, or red leadu, from whence
Obecurity of the 3t 15 Inferred, that calcineng is only to be apphied
¢pecification 1n

’ . . .
themisuse ofthe 10 lead ; 1 confess if the objection had rested
term ¢ calcining.! . |
- here, I should have entertained some doubt.

The next objection is, that in the subsequent
materials to be added, the public are directed to
add ¢ half the weight of sea salt, or szl gem,
or fossil salt, or any marine salt.” Now “‘fossil
salt” is a generic term, mcluding ¢¢ sul gem™ as
well as other species of fossil salt. And I un-
derstand that sal gem is the anly one which can
be applied te this purpose ; so that throwing in

Misuse of the  foss# salt can only be calvulated to raise doubts
term ‘fosstl salty’ . . - .
in the sune,  and mislead the public. Those words could
not have been added with any good view; it
must produce many unnecessary experiments
theretfore, in that respect, thespecification is not
- 80 accurate as it ought to have been.

Objectiontathe  Another objection was taken as to the white

terms ¢ white ' . .

lead. lead ; to which 1t was answered, that the in-
vention did not profess to make common white
Jead. DBut that is no answer; for if the patentee
hud inteided to produce something only like

white
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white lead, or answering some of the purposes
of common white lead, it should have been so
expressed in the specification. But in truth the
patent is for making white lead and two other
things by one process. Therefore, if the pro-
cess, as directed by the specification, does not
produce that which the patent protesses to do,
the patent 15 void. It is certainly of conse-
quence that the terms of the specification should
express the invention in the clearest and most
explicit manner; so that a man of science may
be able to produce the thing intended without
the necessity of trying experiments,

During the progress of the hecaring, Mr. Jus-
~ tice Buller observed, *¢ that at the trial three
objections had been taken to the specification;

That, after divecting that lead should be
calcined, it directed another ingredient to be
taken, which would not answer the purpose,
namely minium. Neither was it said that the
mintum should be calcined or fused: but if it
had any reference to the preceding words, then
it should be calcined, which would not produce
the effect, fusion being necessary.  2dly, That
‘“ fossilsalt” was unproperly mentioned.  There
were many kinds of fossil salt,
which, namely, ¢ sal gem™ would answer the
purpose; because it must be a marine salt.
3dly, That all these things put together did not
produce the thing intended.  And that the pa-
tent was for an, invention to do three things in
one process, whereas one of them, nnmtly,

K 4 white

only one of
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;32111 notbe 1, White lead, could not be producedat all; for that
| 2 white substance like lead remained applicable
only to some of the purposes of common white

If cither of the J€ad. The learned judge then said, that atthe

objections were

well founded, i tT12} he had told the jury, that if either of thesc
;‘;ﬁ?ﬁ voad the phiections were well founded, it would avaid the

patent, -

After the arguments were concluded, and Mr.
Justice Ashhurst had given the opinion we have
stated, 1t was further remarked by

Most of the Buller, J.—Many causes upon patents have
causes on pa- . " eiq e . )
tents have been arisen within our memory, most of which have

d -ded ‘ t » .
p::::ntcc: om been decided against the patcntees, upon the

f;fﬁféﬂj?iag’f eround of their not having made a full and fair
discovery of their inventions. Whenever it ap-
pears that the patentee has made a fair disclo-
sure, I have always had a strong bias in his
favour ; because in thdt case he 1s entitled to the
protection-which .the law gives him, Ilow far
that law, which . authorises the king to grant
patents, 1s politic, it is not for us to determine.
When attempts are made to evade a fair patent,
I am strongly inclined in favour of the paten-
tec: but where the discovery is not fully made,
the Court ought to look with a very watchful
eye, to prevent any imposition on the public.
Then the question is, whether the plaintiff has
made a fair discovery? I do not agrce with the
counsel who have argued against the rule, in
saying that it was not necessary for the plaintiff
te give any evidence to shew what the invens
tion
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tion was, and that the proof that the specifica-
“tion was improper lay on the defendant; for I
hold that a plaintiff must give some evidence
to shew what his invention was, unless the other
side admit that it has been tried and succeeds.
But wherever the patentee brings an action on
his patent, if the novelty or effect of the in-
vention be disputed, he must shew in what his
invention consists, and that he produced the
effect propcscd by the patent in the manner
specified.  Slight evidence of this on his part
is sufficient ; and it is then incumbent on the
defendant to falsify the specification.  Now in
this case no evideuce was offered by the plam-
tiff, to shew that he had ever made use of the
several different ingredients mentioned in the
specification ; as for instance minium, which he
1ad nevcrtheless inserted in the patent; nor did
he give any evidence to shew /how the yellow
colour was produced. If he could only make
it with two or three of the ingredients specified,
and he has inserted others which will not an-
swer the purpose, that will avoid the patent.
So if he makes the article fer which the patent
1s vranted, with cheaper materials than -those
which he has enumerated, althot -h the latter wili
answer the purposc equally well, tae patent Is
void, becayse he does not put the public in pos-
session of his invention, or enable them to de-
rive the same benefit which he himself does.

As to the first objection which hasbeen taken
with respect to the minium: it was not pre-
tended
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tended by any of the plaintiff’s witnesses that
Miniom is here he ever made use of minium. And it was
directed to be . _
employed,  proved by the defendant’s witnesses, that from
which will not g .
answer the pure the specification  they should be led to -use
4 minium, because minium 1s lead already cal-
cined, which is what the specification directs
in the first instance. But minium will not an-
swer the purpose. Then as to fusion: it is said
that the public are directed by the words ot the
The degree of specification to continue the heat till the effcct

heat to be em- _ .
ployed not a- 3s produced; which must necessarily lead to

certamed in the . . e .

specifications  fusion, though fusion is not expressly men-
tioned. Butthat s no answer to the sbjection;
for the specification should have shewn by what
degree of hcat the effect was to be produced.
Now it does not meution the fusion; and as
one of the witnesses said, in order to produce
the effect, * you must go out of the patent,”
for fusion is beyond calcination, and in some
sense contrary to 1t; and by mentioning calci-
nation, it should seem that fusion was to he

avoided.

8al gem not pro= The next objc-:::tion was as to the salts,
Piﬁi{eﬁiﬁi‘; ‘¢ Fossil salts” i1s mentioned as a distinet species
salvs ?nd’fﬁcf:;ff of salt, and many other.salts are also mentioned
cification. as indifferent whether one or the other be used.
But it was proved that fossil salt was a generic
term, including several species, and that ¢¢ sal
gem ” was the only specics of it which would
answer the purbose, because none of the others

contuined a marine acid, which was essential.

0 There
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There was no contradiction by the witnesses
on the third ohjection; for the most that the
plaintiff’s witnesses said was, that following the

specification, the experiment only produced a
white substance like lead.

Now, on either of these grounds, the patent
1s void. Because if the patentee sayvs, that by
onc process he can produce three things, and
ne fails in any one; the consideration of his
merit, for which the patent was granted,
fails, and the crown has been deccived in the
grant, Slight defects in the specification will
be sufficient to vacate the patent. In a case
before Lord Mansfield for infringing a patent
for steel trusses, it appeared that the patentee,
in tempering the steel, rubbed 1t with tallow,
which was of some use in the operation; and
because this was omitted, the specification was

held to be insuflicient, and the patent was
avoided.

In the case of Hornblower and Maberly
agatust Bonlton and Watt, 1n crror, 1t was ob-
jected as a second ground for avoiding the pa-
tent, that the specification was insutlicient. It
was, however, supported by the court, and the
following opinions on this part of the case were
delivered: .

Grose, J.—By a proviso in the patent, the pa-
tentee 1s bound particularly to describe and as-
certain the nature of his invention, and in what

manner
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manner the same was to be performed, by an in-
strument in writing under his hand and seal, and
to cause the same to be envolled in the Court of
Chancery. On which another question arises,
namely, whether the specification enrolled be suf-
ficient. The aim of the legislature is obvious ;
on the one hand it was to encourage Ingenious
artificers, and able and studious men to invent
and bring forward for the use of the public new
manufactures, the produce of their own inge-
nuity, by holding out to them the reward of
fourteen years monopoly ; on the other hand, to
secure to the public the benefit of the discovery,
by causing to be enrolled a complete descrip-
tion of the thing to be done, and the manner
of doing, that others might be fully informed
of it, and at the end of the fourteen ycars to be
enabled to work, or make the manufiacture of
which the patentce was the inventor.

Laurence, J. Then taking this to be a
patent for an engine, it is ohjected that the
specification is bad. In considering that ques-
tion, it is necessary 1o see for what Mr. Watt bas
obtained his patent: he does not claim it for an
Improvement to a firc enginc for any particular

purpose, e. g. for raising water out of mines,
or any other specific thing;

ut his claim is

s b
T e g NN

generally to an invention for lessening the con-

““““

T L din AL

oy, " .

for whatever purposc they may be used, and
whatever may be’ their construction, by an al-
teration of, and addition to, parts’ which are

conmeii
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common to all, and upon which their powers of
working depend. The objection that requires
- a more full description of the engine, goes the
length of requiring a description of every en-
gine that is acted upon by the force of steam.
But I do not think that if his specification had
been so comprehensive, his invention would have
entitled him to a patent for the sole vending and
making the whole engine so altered and im-
proved ; for such a patent would have been
more extensive than the thing invented: the
patent must be supported, as granted for an im-
provement and addition to old engines, known
and in use, and I think that the patent is good
in this point of view. For /Vait claims no right
to the construction of engines for any deter-
minate object, except that of lessening the con-
sumption of fuel in such pre-existing engines,
and for nothing clse. In the argument, the en-
gine to diminish the consumption of steam was
confounded with that which was intended to
improve. Some of the dithcultics in the case
have arisen from considering the word engine in
its popular sense, namely, some mechanical con-
trivance to effect that to which humau strength,
without such assistance, is unequal; but it may
also signify ¢ device,” and that 7Vatt meant
to use it in that sense, and that the legislature
so understood it, is evident from the words
‘““engine” and *“ method,” being used as con-
vertible terms. Now there is no doubt but that
for such a contrivance a patent may be granted,
as well asfor a more compiicated machine ; it

cqually
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equally falls within the description of a ¢¢ mads
nufacture,” and unless such devices did fall
within that description, no addition or improves
ment could be the subject of a patent. If this
be so, 1t only remains to be considered, whether
or not for the improvement of fire engines, /¥ at?
has with sufficient accuracy stated a definite al~
teration or addition, which may be made in all
fire engines, in such a way as to enable a work-
man to execute it ; and it seems to me that he

has; for he has directed him to make a vessel
for the condensation, distinct from that in which
the powers of steam operate, and to convey the
steam as occasion requires, from the cylinder to
the condensing vessel, to keep the cylinder hot

by means distinctly described, and to extract
by pumps the vapour which may impcde the

work ; therefore i1t seems to me, that he has

oiven distinct directions for the purpose i whe-
ther those directions were or were not sutficient,
is not now a question for our decision; it was
a questicn for the determination of the jury, and
they have decided 1t.”

Having assigned our reasons for introducing
the extracts from the subsequent trial, we shall
not repeat them here ; but we take this oppor-
tunity of expressing our veneration for the
memory of the learned judge who presided, and
our anxiety at all times to collect from every
source to which we can procure access, the scat-
tered fragments conducive to the disclosure of

hus
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his opinions on the immediate subject of this
Iissay.
The following remarks were made in the sum-

ming up of the evidence by Mr. Justice Buller,
in the case of the King against Arkwright*,

““ The questions for your decision are three :

1. Whether this invention is new ?

2. If it-be new, whether it was invented by
the defendant ? And,

3. Whether the invention is sufficiently de-
scribed by his specification ?

‘“ It seems to me the Jast is the question of the
greatest importance: because, 1f you should be
of opinion upon that question, that the specifi-
cation is not certain enough, it may have the
effect of inducing people, who apply for pa-
tents, in future times, to be more explicit in
their specifications, and consequently the pub-
lic will derive a great benefit from 1t, and there-
fore I will state to you the evidence upon that
point first, and will endeavour to state it sepa-
rately from all the evidence which is applicable
to the ather points of the cause.

- ¢ Upon this point it is clearly scttled as law,
that a man, to entitle himself to the benefit of

a pa-

® Sec Appendix I.  for the specification ; and the engraving
the end of the work,
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a patent for 4 monopoly, must disclose his ses-
cret, and specify hisinvention in such a way,
that others may be tanght by it to do the thing
for which the pa‘e.: is grartad ; for the end and
The specifie. meaning of tae specif~ation is, to teach the
. tlﬂn must Pﬂt . 9 ' . . - -
the public in a public, after tue verm for swhich the patent is
way to under- . .
stand the art in granted, what the art is, and it must put the
asample and be- . . . .
.neficial awayas public in possession of the secret, in as ample
the patentee o " .
himself wes ic. and beneficial a way as the patentee himself
uses it. This I take to be clear law, as far as it
The patent is u respects the specification ; for the patent is the
eward for . . .
covery. reward, which, under an act of parliament, 1s
held ont for a discovery, and therefore, unless
The discovery the discovery be true and fair, the patent is void.
must therefore . . . .
be made, which If the specification ia any part of it be mate-
is the object of . . . .
tacreward,  Tially false or defective, the patent is against

law, and cannot be supported.

‘“Tt has been truly said by the ‘counsel, that if
the specification be such, that mechanical men
of common understanding can comprehend it,
to make a machine by it, it 1s sufficient; but

Mechanicamyet- then it must be such, that the mechanics may

themachine b be able to make the machine by following the

ﬂ‘}i&';;i,"ng, f,]:':he directions of the specification, without any new
specification. — §nventions or additious of their own. The ques-
tion is, whether, upon the evidence, this speci-
fication comes within what I have stated to you

to be necessary by law, in order to support it ?

‘¢ The prosecutors have attacked it in almost
cvery part.

¢ The
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*¢ The first witness who speaks to the specifi-
cation is Johr Lees, a quaker; he takes it up,
upon the feeder, marked No. 3; he says, the
old feeder was made by him; he has examihed
“this speci- cation, and thinks he could not make
that feeder which is now used from the speci-
fication ; he could not make it if he followed
that specification.

‘“ Hall, the next witness, says, it is not pos-
sible to make such a feeder from the specifica-
tion ; he could have made nothing of it.

‘“/The next witness that speaks to any part
of the specification is Hayes: he says, rollers
were made by him in 1767 ; that in 176y they
were the same as this, and those used Dy the de-
fendant, the one was fluted, and the other co-
vered with leather; first they were fluted wood
upon an iron axis, the other was the same, only
covered with calves leather; he _says he origi-
nally made them of a different *proportion, the
one to move faster than the other.

‘“ If there was any alteration that the defen.-
dant made that was material, it ought to be
spectfied 1n the patent ; but, in speaking of that
article, it is perfectly silent as to the material, or
form in which it should be made.

““ Then Jokn Kay, speaking of the rollers,
likewise says, one turned faster than the other ;
and there was a use in this, because it was to
| L draw
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draw the cotton finer. In this also the speci-
fication is perfectly silent.

“ In the plan one appears to be something
smaller than the other; but how much, or what
were to "be the relative dimensions, or upon
what scale they were to be made, the specifica-
tion says nothing. ,

“ They call My, William Doubleday. Crofts,
who spoke to the whole of the specification.
He says, the d-Cndantapplied to bim, after the
patent was ¢ .d, to prepare his specification.
The plan was drawn, and he employed the wit-
r-ss to draw up the written account; says he,
upon drawing up that, I told the detendant,
I thought it was imperfectly done, and that
-1t would not answer the purpose. I asked for
the former specilication, and he said that
was drawn from a model of the machine by
-a draughtsm=n 1n London.  The defendant said,
‘he meant it Bhould operate as a specification,
but to be as obscure as the nature of. the case
would admit; tor, at the expiration of fourtecn
years. the public would have the benefit of the
machine, and he thought the machine ought
to be locked up; but if 1t were not, he wished
to prevent its bemg taken abroad.  This wit-
ness savs, he has seen the specification many
times since, and, notwithstanding this counver-
sation, 1t remained the same as it was when he
fust saw 1t.

¢« I be-
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‘* T begin with this evidence, because it is
very material to be considered, whether the spe-
cification, in any part of it, bears a doubt, be-
cause the obscurity of it was pomted out to the
defendant before he made it, and he then pro-
fessed to make it as obscure as he could; his
object was to get the benefit from the patent so
far as putting money in his own pocket, but as to
the benefit the public were to receive, it was to
be kept back as far as it could.

‘““ The next witness was Francis Ambrey, a
machine maker, who has worked at it six years ;
he attempted to make one according to the
spectfication, but found it mmpracticable, and
gave it up.

“ The next is Joshua Wrigley ; he made ma-
chines four years; he tried to do the best he
could, but he could not make the machine trom
the plan.  He says, that he tried it before theve
was any objection made to the specification.

““ The next was Thomas Leaming ; he says he
examined the specification; he is a machine
maker, has followed the business about ten
years and an half, that he could not make it
trom the specification, that there was no roller
1n the cloth, that the fillet cylinder 1s deficient,
and will only discharge half the cotton from
the large cylinder, that the rollers have no
pinions to shew their movements, neither any
welghts to keep them together; he could have

I 2 magde
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made a machine according to the drawing, but

if he had, that machine would be of no use
at ai..

‘“ The next witness is Immison; he says he

‘1s used to make machines from drawings, that

there are very few parts of the carding machine
described ; the crank and one cylinder belonged
to it. He says it is impossible to make such
a feeder as that described in the plan, because
there was no axis to it, andfrom the specification
he should have made aparallel cylinder, and never
thought of making a spwal one; yet you ob-
serve, that thisis the one used by the defendant.
As to the rollers, it don’t appear by the specifi-
cation ; some were to go faster than others, and,
from the specificatien, without other sources:
it is impossible to say how they should be made;
as there is no scale to work by, no plan to go
from, it is impossible to know how to do it.

‘“ Upon his cross-examination, he says, as to
thie feeder, there is nothing but the want of a
roller which makes that defective; that aroller
is necessary to give a regular direction to the
work, that it will not answer without 1it. He
says, from the knowledge he has now, he should
add a roller if he was diurected to make the
machine. Uut, gentlemen, that don’t prove
the specification to be sufficient ; because, if 2
man, from the knowledge he has got from
three trials, and seeing people immediately em-
ployed about it, is able to make use-of-it,. it 1s

his





