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BRAN DUSTER.

letter-press on both sides, and that the
patent was not for an effect, but for the
kind of printing by which that effect is
produced ; and that the printing on the
back of such notes with séeel plates, was
an infringement,
Bank, 4 Wash,, 12, 14.— W ASHINGTON,
J.; Pa., 1820.

BAarg Miis.

MoNTGOMERY & HARRIS' PATENT.

Jssued August 12th, 1840,

1. The patent was for ‘“an improve-
ment in the mill for breaking and grind-
ing bark,” and the claim was for com-
bining together the stationary eylinders
and the movable conical rings, concen-
trically, there being teeth on the sides
of both, and sustaining that combina-
tion by the cross bars, to which the

movable and stationary parts are sever-|

ally attached.

Held, that the invention covered by
the pateént was the multiplication of the
orinding chambers, and apparatus or
machinery in a mill of a given size, and
which may still be driven by the same
power as heretofore. Wilbur v. Beech-
er, 2 Blatehf., 136.—NExLsox, J. ; N, Y.,
1850.

2. And that there was evidence
enough of utility, if the new machine

would do double the work of the old|

mill in a given time. J[fbid., 137,

3. Though the claim was for the com-
bination of one or more movable con-
ical nuts with the stationary cylinders,

4. And that a mill with six grinding
chambers and twelve grinding surfaces,
but produced by the multiplication of
stationary cylinders and movable con-
ical nuts, was an infringement, Zdid.,

Kneass v. Schuylkill| 139, 140.

5. The particular shape of the grind-
ing chambers and the form of the teeth,
is, however, no part of the patented
combination; where, therefore, a ma-
chine by a change in these points ground
better and faster than the patented mill,
yet if it contained the combination of
the movable conical nuts with the sta-
tionary cylinders, Held, 1t was an in-
fringcement. [Zbid., 140, 142,
|

|

!

BrAN DusrtER.

Frosr & MONROE'S PATENT.

Tssued Febmm:y 21th, 1849,
Retssued March 13th, 1855.

1. The patent was for “an improve-
ment in machinery for separating tlour
from bran,” and the claim was for the
external case, with the internal station-
ary scourer, and the revolving eylindri-
cal scourer and blower, constructed, ar-
ranged, and operating in the manner
and for the purpose set forth.

Held, that the patentee did not claim
any of the component parts as original
or new, but that the claims were limited
to certain combinations of the several
parts making up the entire machine.
Carrv. Rice, 4 Blatchf., 202.—NzxLsox,
J.; N. Y. 1858,

2. The third claim is not valid on ac-

l'

Held, also, that the description was suf-|count of its uncertainty. Zbid., 202.

ficiently particular to enable a mechanic
to construct a mill with more chambers

3. The fourth claim is for a legal re
sult, and is not maintainable, the plain-

than three, the number mentioned in the | tiffs not claiming to be the original 1n

specification. Zdéd., 137, 138.

ventors of mechanism to produce such
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BURRING MACHINE,

a result, but oaly of a new combination
of parts. [Zbid.,202.

Brick or TILES, MAKING.
WooD's PATENT.

Issued November 9th, 1836,

“ The patent was for a new and useful |
improvement in the art of manufactur- |
ing bricks and tiles;” and the clain was
for using fine anthracite coal, or coal-
dust with clay for such purpose. The
aeneral proportion mentioned was three-
fourths of a bushel of coal-dust to one
thousand brick; but it was stated that
some clay might require more dust, and
some less—the clay which required the
most burning would require the greatest
pl‘OpOl‘t-ion of coal dust.

Held, that the specification was not
so0 vague and uncertain on 1its fice as to
avoid the patent. TVood v. Underhill,
5 How., 46.—Taxey, Ch. J.; Sup. Ct.,
1846.

Brass KerTLES.
T{AYDEN'S PATENT.
Issued December 16¢h, 1851,

1. The patent was for “machinery
for making kettles and articles of a like
character from disks of metal,” and the
invention claimed was for improvements
in machinery for making such articles,
by stretching a flat disk of metal on a
proper form or forms, by the compres-
sion of a proper tool operating on the
disk while rotating with and against
the form.

Held, that the patent did not grant
the several parts, or any part of the
machinery, by which the combination

claimed is called into action, and made
to perform its oftice ; but the grant was
the application of a rotary form or mould,
or forms and monlds, in combination witlh
proper tools, moved or directed by com-
petent means, for the purpose of oper-
ating upon a blank, so as to reduce it
gradually from the centre to the edue,
i1t the same time forming it with straicht
sides by successive stages, into a com-
plete kettle.  TWwterbury Brass Co. v.
N V. & Brook. Brass Co.. 3 TFisher,

w4&.—-1.}:‘6ERSOLL. J.; N. Y., 185S.

2. The patent described, at the side
of the form, a movable slide-rest, run-
ning parallel with the side of the kettle,
and carrying a small fixed tool, which is
brought up against the revolving blank,
to roll the disk into the proper shape;
IIeld, that an invention subscquently
patented to Mary Cannon, which dis-
pensed with sueh movable slide-rest, and
provided for holding the tool against
the form by a workman holding firmly
one arm of a lever, was an infringement
upon the Hayden patent. Zbid.

Borring MAcIINES.

WHIrPLE'S PATENT.

Issued October 28th, 1840,
Frtended Oclober 28th, 1854.

1. The patent was for “improve-
ments in machines for cleansing wool
from burs, &e.,” and the suit was found-
ed upon the second clause, which was,
“forming and arranging the teeth of
cylinders for burring wool in such a
manner that their outer convex sides
shall be substantially concentric with
the axis of the eylinder, for the purpose
of seizing and holding the fibres, and
presenting a surface against which the
cuard can act in removing burs, &e.”
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Held, that the invention, so far as such
claim was concerned, was to form and
arrange the teeth with points which
would seize and hold the fibre, with a
smooth surface in the rear of the points,
firm and non-elastie, to support or float
the burs, so that the guard could re-
move them; and such teeth to be iIn
such succession around the cylinder that
their points should be protected by the
hecls or smooth surface in the rear of
the preceding teeth, so as to prevent
burs from being taken hold of by the
points of the teeth, and also so as to
prevent too many fibres of the wool be-
ing seized. Whipple v. Middlesex Co.,
MS.—SPRAGUE, J.; Mass., 1860.

2. The claim regards the smooth sur-
tace as a part of the teeth, or an essential
ingredient in the arrangement of the
teeth, and of the invention. JZbid,

Burtons, DESIGNS FOR.
BooTs's PATENT.

Issued July 24th, 1847,

The patent was for “a new and orna-
mental design for figured silk buttons,”
and the claim was for the radially

formed ornaments on the face of the|

mould of the button, combined with
the mode of winding the covering of
the same, substantially as set forth, and
the specification described the configur-
ation of the mould, and the winding it
with various colored threads, but did
not describe the process of winding.

Held, that the patent did not cover

the process, but was for the arrange-
rent of the different colored threads in
the process, so as to produce the radi-
ally formed ornaments on the face of
the button. Booth v. Garelly, 1 Blatehf.,
248, 249.—NELsoN, J.; N.Y., 1847,

]

T

CARS, SUPPORTING BODIES ON.

R

e —

CARS, SUPPORTING BODIES OF.

IMLAY'S PATENT.

ITssued September 21sf, 1837.
Eaxtended Seplember 21st, 1851.

The patent was for “a new and use-
ful improvement in the mode or means
of supporting the bodies of railroad
cars and carriages, and connecting them
with the truck,” and the object of the
invention of the patent was to furnish
a support for the carringe body, while
the cars were in motion, which was both
longitudinal and lateral, and also give a
| vertical support; and the means used
were two cylindrieal plates, male and
female, one above and within the other;
the upper one slightly convex on its
lnwer surface, so that it rested only on
| the centre of the bed-plate, which could
thus turn and vibrate under the top
plate—one confined to the carriage and
the other to the truck—and one enter-
ing within the other a sufticient depth
to afford the desired support, without
the aid of any other instrumentality,
such as the ordinary king-bolt.

Held, that the patent secured the use
and application of the two cylinder-
plates, male and female, one within the
other, and acting in combination, where-
by the truck and carriage are combined
to give support to all kinds of railroad
carriages. JImlay v. Nor. & Wor., L.
K. Co., 4 Blatehf,, 233, —INGERSOLL, J.;
| Ct., 1858,

2. Held, also, that the use, for the pur-
pose of connecting the cars with the
trucks, of similar male and female cylin-
drical plates, though ncither of them
were convex, and thongh used in com-
bination with the ordinary king-bolt,

| was an infringement, 7bid., 236.
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CARS, COAL; RAILWAY; EIGHT-WHEELED.

Cars Fror Coal.

WINAN'S PATENT.

Issued June 26th, 1846.

The patent was for “an improvement
in cars for the transportation of coal.”
The invention described and claimed
was the making the body of the car in
the form of the frustum of a cone,
whereby the force of the weight of the
Joad presses equally in all directions,
and does not tend to change the form
thereof, so that every part resists its
equal proportion, by which the lower
part 18 so reduced as to pass down

within the truck, to lower the centre|

of gravity of the load, without dimin-
ishing the capacity of the car.

2. Held, that though the patentce had
described no form, except the frustum
of a cone, his patent covered also such
varlations of form as substantially em-
bodied his mode of operation, and at-
taintd the same kind of result, and that
the use of an octagonal, instead of a
cireular car, was an infringement.
Winans v. Denmead, 15 How., 344,—
CurTls, J.; Sup. Ct., 1853.

CARRIAGES FOR RAILWAYS.

WINANS' PATENT.

Issued July 30th, 1831.

The patent was for “a new and use-
ful improvement of railway and other
wheeled carriages,” and the claim was
.or extending the axles each way out-
side of a pair of wheels far enough to
form external gudgeons to recetve the

M

peared, however, that the invention had
been before applied to other carriages,
lthough not to railway carriages.

| Held, that therefore the patent was
void, Winansv. Bos. & Prov. R. R.
Co., 2 Story, 415,—S10RY, J.; Mass
1843.

|

Cags, Eicur-wHEELED.

WINANS' PATENT.

! Issued Oclober 1st, 1834,

1. The patent was for “a new and
useful improvement in the construction
| of carriages intended to travel on rail-
roads,” and the improvenent consisted
In placing two bearing carriages, each
with four wheels, at or near each end
l of the car, and the two wheels on either
side of these earriages to be placed very
near to each other, the spaces between
their flanges being not greater than 1is
necessary to prevent their contact with
each other; and the claim was for “ the
described manner of arranging and con-
necting the eight wheels, which consti-
tute the two bearing carriages, with o
railroad car, so as to accomplish the end
proposed by the means set forth, or by
any others which are analogous and de-
pendent upon the same prineiples.”
Held, that the claim was for the car
1tself, constructed and arranged as de-
scribed in the patent, complete and fit
for use, and not for the separate parts
which enter into his arrangement, or for
the particular arrangement or combina-
tion. Winansv.Schenee. & Troy R. L.
Co., 2 Blatchf,, 284, 293, 294.—NEL30N,
J.: N.Y., 1851.
2. The location of the trucks relagive-
ly to each other under the body of the

bearing box of the body load. It ap-|ecar, as well as the near proximity of the

t
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two axles of each truck to each other,

. |
form a most essential part of the ar-]

rangement of the patentee in the con-
struction of the car; the trucks to be
placed as remotely from each other as

can conveniently be done, for the sup- |

port of the carriage, and the spaces be-

tween the two axles to be no greater |

than 1s necessary to prevent the flanges
of the wheels coming in contact with
each other, DBut the improvement does
not consist in placing the axles of the
two trucks at any precise distance apart,
or at any precise distance from each end
of the body. And the specification is
sufficiently definite without specifying
the exact distance, in feet and inches,
from the ends of the ecar body at which
it would be best to arrange the trucks,
or the exact distance between the axles.
1bid., 295, 297. |

3. Winans’ patent is for the manner
of arranging and connecting the eight
wheels, which constitute the two bear-
ing carriages, with a railroad carriage,
as shall enable a car with a long body
to pass curves with greater facility and
safety and less friction, and at the same

time cause the body of the car to pur-|

sue a more smooth, even, direct, and
safe course over the curvatures and ir-
regularities of the road. Winans v.
N Y. & L LK R Co., 21 How., 102.—
GRIER, J.; Sup. Ct., 1858,

4. Carriages with eight wheels, ar-
ranged and connected substantially in
the same manner, and upon the same
mechanieal principles, with those de-
scribed 1in Winans’ patent, having been
known before his invention ;

Held, that he was not entitled to re-
cover. JZbid., 108.

Car WHEELS.

[ |

|
i

WorLF's PATENT.

Issued Aarch 17th, 1838,
!

1. The patent was for “a new and
useful improvement in the mode of mak-
ing cast-iron wheels to be used on rail-
roads, and applicable to other purposes,”
and the claim was for “the manner of
constructing railroad car wheels with
double convex plates, one convex out-
ward and the other inward, and an
undivided hub, the whole cast in one
piece.”

Zleld, that the patent was not for the
mode or method of constructing the
wheel, as distinet from the instrument
(itself; but that it was the thing, the
instrument or wheel after it was made,
which they claimed to have discovered.
Many v. Jagger, 1 Blatchf., 378 —NErL-
soN, J.; N. Y., 1848.
| 2. Held, also, that the claim was not
for any of the parts of the wheel taken
separately, but for the entire wheel as
constructed-—a cast iron-wheel, with
double plates, a solid hub, and a chilled
rim, all cast in one pilece. [Zbdid., 378,
379. |

3. Held, also, that the peculiar form
of the double plates being nearly paral-
lel—one convex inward, and the other
|convex outward—so that in conse-
quence of such curvature they would
contract without danger of fracture,
was not essential, any further than as
respects a form that would allow for
the contraction of the plates in cooling,
the allowance being made for the pur-
| pose of procuring a chilled rim. Z%¢d.,
| 379,

{ 4. The correctness of the ruling of

|'

J
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CASTERS. COTTON GIN.

il

far—

the court in this case questioned inl
Many v. Sizer, 1 Fisher, 43.—SPRAGUE,
J.; Mass., 1849.

CASTERS FOR BEDSTEADS.

BLAEE'S PATENT.
i

Issued June 30{h, 1838.

The patent was for “an improved
caster for bedsteads.”

Held, that the invention was the old
wheel and pintle, so adapted to and
arranged with the leg of the bedstead
by inserting it in the centre, that the
top of the pintle may be received in
the conical cavity of the upper metallic
bearing, to sustain the weight, while
the Jower metallic bearing constitutes a
back to the lower end of the hold, to
seceure the pintle against lateral motion.
DBlake v. Sperry, 2 N. Y. Leg. Obs,,
255, ~—INGERSOLL, J.; Ct., 1843.

It dispenses with the plute and screws
of the plate caster, the iron frame of
the French caster, the clasps and sta-
ples of the safe custer, the wood frame
and braces of the invalid caster, and
the sheath of the socket caster ; and that
the patent was a valid patent. 1bid.

Corrox Gix, Riss op. |

CARVER'S PATENT.

Issued June 12¢h, 1838.

Reissued Nov. 16th, 1839, |

1. This patent was for “a new and
useful improvement in the ribs of the]
cotton gin,” and the patentee claimed
as his invention, the increasing the
depth or space between the upper or
outer, and the lower or inner surfuces
of the rib, so that it should be equal|

§
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COI'TON SPEFDER,

—

to the length of the fibre of the cotton

.to be ginned; and also, as part of the

same 1mprovement, sloping up the low-
er or inner surface of the rib so as to
meet the upper or outer surface, leaving'
no break or shoulder between the two.
surfaces.

Held, That the patent was for one en-
tire thing, that 1s, for an improved rib, or
a specified improvement upon the com-
mon rib, and not for two distinet and
independent improvements—the thick-
ness or depthof the rib, and the sloping
up of the surfaces thereof. Carver v.
DBraintree Manuf. Co., 2 Story, 445,
446.—STORY, J.; Mass., 1843.

2. Ild, also, that the same thing was
patented in both the original and re-
newed patents. Zbid., 438, 445.

3. The true construction of this pat-
ent is, that it claims not only the in-
creasing the depth or space between the
upper or outer, and the lower or inner
surface of the rib, at the part where the
cotton is drawn through the grate; but
also, the sloping up of the lower or in-
ner surface so as to meet the upper or
outer surface above the saws, leaving
no break or shoulder between the two
surfaces, but a smooth and uninterrupt-
ed passage upward between them. Cur-
ver v. Hyde,; 16 Pet., 517.—~TaxNEY, Ch.
J.; Sup. Ct., 1842.

CoTTON SPEEDER.

DavoLL's PATENT.

Tssued Moy 19th, 1843,

This invention was for “ improvements
in the machine known as the speeder,
double speeder, or fly-frame, for roving

| cotton.” The specification described the

spindles as arranged in two rows, and
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that the flyers were made in one contin-
uous piece, instead of being open at
the bottom. The claim was for the ar-
rangement of the spindles and flyers in
two rows, in combination with the de-
scribed arrangement of gearing, or sub-
stantially such arrangement.

Held, that thisimprovement was con-
fined to the use of the bow-flyer, that
is, the flyer in ome continuous piece.
Davoll v. Brown, 1 Wood. & Min,, 55,
60.— W 00DBURY, J.; Mass., 1845.

CuoLrIvATORS.

IDE'S PATENT.

Issued April 18th, 1846.

1. The patent was for “an improve-
ment in cultivators,” and the claim was
for the arrangement of the teeth in two

rows, in combination with a pair of |

wheels, the treads of which arcin a line
midway between the points of the two
rows of teeth, substantially as described.
The specification described the teeth as
seven in number, arranged in two
straight rows, three in one row and four
in another, the points of the three being
in front of the line of the wheels, and
the points of the four behind such line,
and the tread of the wheels being
placed midway between the rows of
the teeth, to resist any tendency of either
row of teeth to cut too deep, and the
tread of the wheels between them act-
ing as a fulerum, so as to relieve the
team of any strain arising from eitherrow
of the teeth running too low or too shal-
iow, and by which arrangement also the
use of guiding handles or of four wheels,
could be dispensed with; and the de-

R eyl e Syl S S el

DYEING PARTI-COLORED YARN,

seven teeth, three in front of the wheels
and four behind, but the middle tooth
of the forward three was moved forward
of the others, and the two middle teeth
of the back row were placed behind the
others, so that the two rows were not
straight, and the axle of the wheels
was thrown forward so that the tread
of the wheels was not midway between
the rows of the teeth, by which strain
on the team was further reduced.

Held, that the defendant’s machine
was an infringement upon the plaintiff’s
as it used the principle and substance
of plaintiff’s invention, and was not
even an lmprovement, as it was only
the result of practical experience in the
use of plaintift’s machine, and involved
no invention. Zracy v. Zorrey, 2 Blatchf,,
277, 278.—~NELsoxn, J.; N.Y., 1851.

2. In an action for an infringement
of the same patent, referred to last
above, where the defendant’s machme
was like that of Torrey, except that the
middle tooth of the forward three was
set back, so that two teeth were for-
ward of the wheels, and five were back,
Held, that defendant’s machine was an
infringement. Chanberlin v. Ganson,
2 Blatehf., 279 (note).—NELsoN, J.; N.
Y., 1851.

DYEING PARTI-COLORED Y ARN

SMITIH'S PATENT.

Jesued June 18th, 1850,
Reissued January 11th, 18562,

1. The patent was for “an improve-

Iment in apparatus for parti-coloring

yarn,” and the claim was for the meth-
od described of parti-coloring yarns, by

fendant’s machine used but two wheels, | winding them on reels in frames, so as
and no guiding handles, and had also]|to admit of immersing such portions as
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DYEING SILK GOODS.
are desired to be dyed, and shifting
the same for dyeing other parts in like
manner.

HHeld, that the patent was for the ap-
paratus, and not for a process or meth-
od. Smith v. Higgins, MS.~—BETTS,
J.; N.Y,, 1857.

2. The essential, if not the only nov-
clty of the combination, is the movable
frame and 1ts appurtenances; and ama-
terial particularity in its comstruction
and specialty is, that the yarn, to the
length of the skein, is required to be
wound or rolled upon the frame over

the reels rotating at its two ends. The

— e i,

ELECTRIC TELLEGRAPI.

yarns by immersion in the dye, but for
an arrangement or combination of ma-~
chinery, as a means to be used in dye-
Ing parti-colored yarns by immersion
in the dye. Jbid.

DyEeINGg AND FinsHINGg Sink Goobps.

STEARNES & BARRETT'S PATENT. -

Issued May 12th, 1818,

- This patent was for “a new and
useful Improvement, being a mode for
dyeing and fmishing all kinds of silk

yarn must be in a reeled and measured | woven goods,”” and the specification de-

state when placed upon the frame, and
prepared to be immersed In the dye to
a measured distance. Ihid.

3. The combination claimed consists
of the construction and arrangement of’
the movable frames, reels, and yarns,
and their conjoint operation in dyeing,
and without mncluding the measuring

scale.  Lhid.

scribed two machines, one a reel, on
which spirally to wind and secure the

| silk, and put it into the dye; the other

a frame for the purpose of' extending
and tinishing the silk after it is dyed.
Ifeld, that the patent was for dyeing
and finishing such goods by means of the
reel and frame in combination, and not
for ench of the machines severally, as

4. The thing invented i1s: the lori-|well asin combination. DBarrett v. Zall,

zontal frame carrying the reeled yarns
combined with the dyeing vat by ma-

chinery adapted to let down and draw
up this frame, and measure the extent
of the immersion, or the extent of the
line of dyeing upon the yarn. Smith
v. Higgins, MS.—NELsox, J.; N. Y,
1859.

5. In other words, the thing discov-

ered 1s the combination of the horizon-[

tal frame, carrying the recled yarns with
the dyeing vat by machinery—which
must always be kept in view as very
important—which lets down the frame
carrying the yarn, and draws it up, and
at the same time measures the line of |
yarn to be dyed. JZbid.

6. It is not a patent for the discovery

1 Mas., 448, 477.—SToRY, J.; Mass.,
1818.

ErLecrric TELEGRAPH.

BaIN's PATENT.

Tssued April 17th, 1849,

The invention of Bain, for which ap-
plication for a patent was made April
18th, 1848, and being for his chemical
telegraph, so called, being the applica-
tion of chemically prepared paper to
receive and record signs by meaus of
the pulsations of an electric current
transmitted from a distance, and opera-
ting directly and without the interven-

of the idea of coloring parti-colored !tion of any secondary current, or me-
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ELECTRIC TELEGRAT'H.
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chanical contrivance, through a metal |beyond what before had existed, or
marking style, In contact with such|been practised, was to make electro-
prepared paper, 18 notthe same invention | magnetism,when excited, not merel y ex-
as that of Morse, for which application |hibit some evanescent sign at the other
forea patent was made January 20th, |end, but a sign which the machine is
1848, and iu which he claimed the use [made to trace, and thus record them per-
of a single circult of conductors for manently. Smithv. Downing, 1 Fisher,
marking signs by means of the decom-}72.—Woobnury, J.; Mass., 1850.

posing effects of electricity on prepared| 5. The chief principle or character-
paper, and by means, of the machinery [istic of Morse’s telegraphic invention, is
described for such purpose. Kach was|that by its type-rule, or knob-spring at.
entitled to a patent for the pm*ticularl the starting place, it is able to make
combination he had invented. Bain v.|dots and lines by breaking the circuit,
Morse, MS. (App. Cas.)—Crancu, Ch. {for 5 shorter or longer time, and then

J.; D.C.,, 1849, | being felt along the wires to the other
| | end, trace there on paper, passing under

MORSE'S PATENTS. or over the needle or pin at the end of

the lever, like dots and lines, which re-

4 M AGNETIC."—Tssucd June 20£h, 1840, main on it permancntly written, to be
Reissued January 25th, 1846. afterward, by the stenographic alpha-
Reissued June 13th, 1848, bet, translated into Roman letters and

“ Local Circuit,—Issued April 11th, 1846.

Reissued June 13th, 1848, T T ‘
4 CHEMICAL."—Issued May 1st, 1849, | 6. Before his invention, there were al-

ouse Tustrument. ready known the wires and cirenit, the
Columbian Instrument. galvanie battery, the use of posts, and
| the ground for a part of the circuit, the

1. The patent of Morse, of June 20th, | breaking of the circuit by various de-
1840, for improvements in the e]ectro-lvices, the making of signals and marks,
magnetic telegraph, should be limited [ the paper and clock-work, and the de-
to the term of fourteen years from the [ flected needle, if not the lever. 7., 88.
date of his French patent, August 18th,| 7. The lever of Morse’s instrument,
1838, and not being so limited, but pur-|scems to be but the old needle, depress-
porting to give an exclusive right for|ed at one end by the magnet, and of
fourteen years from dfs date, is void. | course elevated at the other, and a pin
Smith v. Ely, 5 McLean, 79, 82.—Mc-{or pen inserted in it to make dots or
Leax, J.; Ohio, 1849, | strokes on the paper. Zbid., 90,

2. But such error is not fatal to the{ 8. The novelties in Morse’s patents
right of the patentee, and may be cor-|are 1st, local circuits; 2d, recording or
rected at the Patent Office, [1bdid., 80.| writing at a distance by electro-magnet-

3. The motive power of the galvanic{ism, and 3d, doing this by a regular
current, however developed to produce|stenographic alphabet on rolling paper.
a given result, can be no more patented { 16id., 90.
than the motive power of steam to pro-| .9. House’s telegraphic machine is
pel boats, however applied. Zbid., 91.| more complicated than Morse’s, moves

4, The essence of Morse’s method, | much faster, at the rate of 60 to 7¢

words. [fdid., 86.
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breaks in a second, and at once records
the information by its own machinery,
‘n Roman letters. It gives “letters to
tightning,” as well as “ lightning to let-
ters.”  Zbid., 85.

10. It makes no tracing at either end
of the circuit, but acts at both ends by
means of signals, and traces nothing.
Morse’s is a tracing or writing telegraph,
Ifouse’s a signal and printing telegraph.
Ihid., 86.

11. House uses no local circuits,
makes no tracing, but records by print-
ing and by means of two additional
powers in axial magnetism and air, and

32

uses no stenographic alphabet. b, 88, |

12. The use of electro-magnetism
aenerally for communicating intelligence
at a distance and there recording 1t, 1s
not new to either Morse or IHouse.
Ihid., 89.

13. By the assertion and claim found
in Morse’s patent of 1848, of - the es-
sence of his invention being the 1se of
the motive power of the clectric or gal-

vanic current, Aowever developed, for

marking and printing intelligible char-
acters at any distance,” he must be con-
sidered as claiming it in the form of his
application—according to his machinery
—rather than as intending to cover the
application itself of electro-magnetism
to telegraphic purposes, in every possi-
ble form. Otherwise, his renewed pat-
ent of 1848, must be regarded as void,
for claiming too much, and for wishing
to protect a mere principle or effect,
“however developed,” and without ref-
erence to any method described by him,
and to cover a principle, also before
known. JZbid., 67,68.

14, The original patent of Morse—
commonly known as his Magnetic pat-
ent, of June 20th, 1840; and its re-

*

second reissue of June 13th, 1848, in
all their changes, contain no flagrant
diversity of claim. They all claim the
same thing essentially; and in them all,
he claims, and renews his claim of p;'op-
erty in the same invention—he declares
the existence of a new art, and asserts
his right in 1t as its inventor and owner;
and his title was vested as patentee of
the art. JZrench v. Rogers, 1 Fisher,
140, 141.—KaxE, J.; Pa., 1851.

15. Morse’s Local Circuit patent,
eranted April 11th, 1846, and reissued
June 13th, 1848, are aiso both for the
same invention. JZbid., 149,

16. The subject or leading principle
of his Chemical patent of May 1st, 1849,
is also clearly within his original patent,
and was appropriated and secured by the
magnetic patent of 1840, [bid., 151,

17. Morse was the first and original
inventor of the electro-magnetic tele-
eraph. O'Rielly v. Morse, 15 How,,
109, 125.—TaNgY, Ch. J.; GRIER, J.;
Sup. Ct"i 1853,

18. There is nothing in the reissued
patents of 1846 and 1848 that may
not be regarded as a more careful
description than the patent of 1840.
Lbid., 112,

19. His patent is not void, because it
does not on its face bear the same date
with his French patent, previously ob-

i tained for the same invention, but its

monopoly is limited to the term of four-
teen years from the date of the foreign

patent. Zbid., 112.
20. Morse’s eighth claim in his re-

'issued patent of 1848, which is as fol-

lows : ‘I do not propose to limit myself
to the specific machinery or parts of
machinery in the foregoing specifica-
tions and claims ; the essence of my in-
vention being the use of the motive

issue of January 25th, 1846, and its|power of the electric or galvame cur-
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rent, which I eall electro-magnetism
however developed for marking or print-
ing intelligible characters, signs, or let-
ters, at any distances, being a new ap-
plication of that power of which I claim
to be the first inventor or discoverer,”
is illegal and void, as claiming the ex-
clusive right to the use or effect of such
power for such purpose, without respect
to the process or machinery by which
accomplished—but he 1s entitled to a
patent only for the particular method
or process discovered by him. JZbid.,
112, 120.

21, The delay of Morse to enter a
disclaimer for such claim, it having re-
ceived the sanction of the head of the
Patent Office, and been sustained by a
Circuit Court, until such claim was
passed upon by the Supreme Court,
was not unreasonable, and the omission
does not render his patent void. Zbid.,
122.

22. Morse’s patent of 1846, reissued
in 1848, for the local circuitsy 1s for an
invention not embraced in 1'1is former
patents, and was properly issued. Zbid.,
123.

23. The Columbian telegraph, so-call-
ed, uses substantially the same means
embraced in Morse’s patent, and is an
infringement upon 1it. {did., 123, 124.

24. As to the construction of agree-
ments respecting the electric telegraph,
see AGREEMENTS, B., 17, 18, 19, 20, 35,
48, 49, 50.

FIrE-ENGINES.
RANSOM & WENMAN'S PATENT.
Issued February 13th, 1841,

1. The patent was for “an improve-
ment in fire-engines,” and described as

GLASS KNOBS.

i e A e ]

connecting the receiving tubes or pumps
of the engine, by means of hose, to hy-
drants, in which the water was under
pressure, and claimed * the employment
of a column of falline water, or the
tendency of the hydrostatic pressure
upon water at rest, to act in the work

ing of fire-engines, by combining a hose
or tube, conducting said water into the
recelving tube of an engine or pump
operated by manual or mechanical pow-
er.”

Held, that the invention patented was
“the combination of the pumps or re-
cetving tubes of the fire-enigine with a
connecting-pipe or hose, forming a con-
nection between such engine and a hy-
drant or water pipe from which water
18 forced by the hydrostatic pressure
existing 1n the hydrant into the pumps
of the engine, and applied so as to com-
bine the power of this hydraulic pres-
sure with the power applied to the
brakes of the engine,” substantially as
set forth., Lansom v. Mayor, dec.,
1 IFisher, 261.— Harr, J,.; N. Y.,
1856.

2. Held, also, that the patent was not
for a principle, and did not grant to the
patentee the exclusive privilege of using
such hydrostatic pressure in all forms
and modes in which it could be applied
to the production of the purposes of the
character intended by him, but that the
patent was only for the means and de-
vices by which the patentee proposed
to make such pressure available for the

purpose indicated in the specification.
Ibid., 262.

Grass Knons.

WHITNEY & ‘ROBINSON'S PATENT.

Issued August 22d, 1826.

The patent was for “anew and useful
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improvement in the mode of manufac-
turing glass knobs,” by machinery, at]
one operation, In such a manner as,
without any blowing, to produce a fin-|
ished knob, with a hole perforated|
through it, and a neck or enlarcement.

Held, that the description in the spec-
ification was suflicient in law, and that
the patent was not broader than the in-
vention. Whitney v. Emmett, Bald.,,
304, 315.—BaALpwixN, J.: Pa., 1831.

GRAIN-CLEANING MAcHINES,

P18’ PATENT.

Issued Decenber 290, 1837,

1. The patent was for ‘“a new and
useful 1mprovement in the machine for |
threshing and cleaning grain.,” The
claim was for * the construction and use |
of an endless apron, divided Into troughs
or cells, in a machine for cleaning grain,
operating substantially as described.”

Ield, that the patent was not for the
endless apron of troughs or cells, but
of an endless apron of trouzhs or cells
combined with a particular threshing
machine described, and that if the com-
bination was new, it was patentable, al-
though a part might have been applied
to similar purposes in other machines,
Pitis v. Whitman, 2 Story, 618, 619.
—STOoRY, J.; Me,, 1843,

2. And though the patentee describ-
ed his invention as “a new and useful,
improvement,”’ and it in fact consisted
of a combination of several improve-
ments, Jleld, that the patent was good
not only for the whole combination, but
also for each distinet improvement, so|
far as it was his invention. J1bid., 620,
621.

3. The four claims in this patent each

L

GRINLING TQOLS,

consist of combinations of mechanical
powers, which produce a given result.
Litts v. Wemple, 6 McLean, 561.—Mc-
Leaxw, J.; Ill., 1855.

SANDERS' PATENT.

Issued June 19th, 1849,
Reigsued April 10th, 1855,

1. Thispatent wasfor .a “improvement
In winnowing machines,” and the claim
was, the trunk gradually enlarged from

below upward, and communicating with

the atmospheric current through the
grain-screen, in combination with the
hopper, and the fan placed at the end
of an opposite vertical trunk, to sepa-
ate tne chaff and other impurities from
the grain, in the manner substantially
as deseribed.

Ileld, that the claim in the origzinal
patent is a correct description of the
whole mvention. Sanders v. Logan, 3
Wall,, Jr.—GRIER, J.; Pa., 1801.

2. The third claim of the reissued pat-
ent is too broad. The use of a vertical
blast-spout, so arranged that grain is
cleaned from impurities within said
spout, was not new. Zbid.

GrInNDING TooLs.

HOVEY'S PATENT.

Issued September 23d, 1845,

This patent was for “a new and use-
ful improvement in the machinery for
grinding tools.” [Ileld, that the uncer-
tainty and obscurity in the specification
of this patent as to what the patentee
claims as his invention, or what is in
fact the novelty of it, is so great as to
render the patent invalid, JLlowey v.
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Stevens, 3 Wood. & Min., 19, 30, 31.— | well as accomplishing the same with a

YW oOoDBURY, J.; Mass., 18486.

Gux Locxks.

ALLEN'S PATENT.

Issued November 11th, 18317.
Reissued August 3d, 1844.

The patent was for “an improvement

great saving of labor.”

Held, that it was the scat as thus de-
scribed, by which the raker may sit or
stand on the frame, and rake the wheat
from the platform with convenience,
that was claimed. MeCormick v. Sey-
mour, 2 Blatehf., 248, 251.—NEwLsox, J.;
N. Y., June, 1851.

2. But the claim is not for the seat as
@ seat, or for its particular mode and

in the method of constructing fire-arms.” { form of construction, but for the ar-

Held, that the reissued patent of Au.
gust 3d, 1844, is for the same invention
as that described in the patent of No-

vember 11th, 1837. Allen v. Sprague, |

rangement and combination described,

| by which the benefit of a seat or posi-

tion for the raker is obtained, by which
the raker is placed where he is placed,

1 Blatchf, 567.—NELson, J.; N. Y., |standing or sitting, and do his work.

1850.

HarvEeEsTING MACHINES.

. MOCORMICK'S PATENTS.

Issued June 21st, 1834,
Issued January 31si, 1845,
Issued QOctober 23d, 1847
Reissued May 24th, 1853.

1. The claim of Mc¢Cormick, in his pat-
ent of October 23d, 1847, for improve-
ment in reaping machines, was as fol-
lows: ¢ The arrangement of the seat of
the raker over the end of the finger
pieces, and just back of the driving
wheel as described, in combination with
and placed at the end of the reel, where-
by the raker can sit with his back tow-
ard the team, and thus have free access
to the cut grain laid cu the platform and
back of the reel, and rake it from thence

Ibid., 250, 253.

3. The improvement was not simply
putting a seat on the machine for the
raker, but was the arrangement and
combination of the parts of the machine,
so that the patentee was enabled to ob-
tain room on the machine for the raker,
and that he might have the free use of
his body and limbs in raking off the
grain, avoiding the labor and fatigue
and inconvenlence of walking. The
seat or position of the raker on the ma-
chine was the object had in view, and
was the result of his new arrangement
and combination of the different parts
of the machme. AMcCormick v. Sey-
mour, MS.—NELsow, J.; N.Y, Oct.,
1851,

4. The second claim in MeCormick’s
patent, which is as follows: “I claim
the reversed angle of the teeth of the
blade, in manner described,” is not sim-
ply for the reversed angles of the sickle

on to the ground by a natural sweep of | teeth of the blade, but for reversing the
his body, and lay it in a range at right | angles of the teeth in the manner pre-
angles with his swarth as described, | viously described in his patent—it is a
thereby avoiding unevenness and scat-|claim for the angles formed by the pe-
tering in the discharge of the wheat, as | culiar shape of the fingers, in connec-
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tion with the cutter, having the angles | of the machine, and where he can rake
of the teeth reversed. MecCormick v.|without balancing the machine, and
Seymour, 3 Blatchf., 223.—NrLsox, J.| without interruption from the reel, or
N.Y., 1854, [Reversed, post 11,] on any part of the machine which does
5. McCormick’s patent of June 21st, jnot require substantially the same in-
1834, having expired, whatever of in-|vention and improvement as McCor-
vention is contained in it belongs to the | mick’s, 1t is no infringement of his right.
public, and may be used by any onec. |bid., 556, 557.
Me Cormick v. Manny, 6 McLean, 543,| 10. The patent of John H. Manny of
544, —McLEaN, J.; Ill., 1855. March 6th, 1855, does not infringe upon
6. In McCormick’s patent of 1847%,| McCormick’s patent of 1847, reissued,
reissued in 1853, he claimed “the com-|1853. JZbid., 556.
bination of the bow L and dividing iron| 11. McCormick’s patent of 18453,
M, for separating the wheat to be cut|among its claims had the following: 2.
from that to be left standing.” Thisclaim | I claim the reversed angle of the teeth
being for a combination, the use of a|of the blade, in manner described. 3.
wooden divider, as used and patented | I claim the arrangement and construc-
by Manny, is no infringement. Zbid.,|tion of the fingers or tecth for support-
547, 549. ing the grain, so as to form the angula:
7. The reel part of McCormick, plac- | spaces in front of the blade, as and for
¢d behind the sickles, and leaning for-| the purpose deseribed.” Zeld, that the
ward, so as to bring the part of it sup-|two were not to be construed together,
porting the reel perpendicular, also ex-|as a claim for the reversed angle of the
tending forward, so as to admit of' be-| teeth of the blade, in combination with
ing braced directly to the tohgue, in{the peculiar form of the fingers; but
combination with which 1t was claimed, | that each claim was to be construed and
is not infringed by the reel part of | considered separately. Seymour v. Me-
Manny, which connects with the hind-| Cormick, 19 How., 99, 106.—NELSoN,
most post of the machine, and is sus-{J.; Sup. Ct., 1856.
tained by braces. JZbid., 550. | 12. And that the former, the second,
8. The improvement of McCormick, | not being new, costs could not be re-
as to the seat, consists in the peculiar or-| covered in an action for fringement,
«anjzation of advancing the reel in front | without a disclaimer being made of such
of the cutters, and shortening it and put-| claim. Z&:d., 106.
tine the driving wheel back and the gear-| 13, MeCormick was not the original
ing forward, so as to balance the machine | inventor of the contrivance called the
with the weight of the raker on the ex-|divider, for separating the gram in ad-
tended finger piece. It is adapted to no|vance of the cutting apparatus. Me-
other part of the machine, and his im-{ Cormick v. Zalcott, 20 How., 406.—
provement is limited to his specification. | GRIER, J. ; Sup. Ct., 1857.
1bid., 552. 14. His fourth claim in his patent of
9. McCormick’s invention was not the| 1845, for ¢“ the combination of the bow
seat for the raker, but the change of the| L and dividing iron M, for separating
machinery to make a place for it, If a|the wheat in the way desecribed " is the

raker can be seated on a different part{proper subject of a patent, but is not
39

—
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infringed by one who uses only a part
of the combination ; nor can it challenge
other improvements on the same ma-
chine, different in form or combination,
as infringements, because they perform
the same functions, by ecalling them
equivalents. It is a claim for the com-
bination of the bow with a dividing iron
of a certain form, gnd for nothing more.
Tbid., 408.

15. The divider described in Manny’s
patent of 1847, is not an infringement
on the invention of McCormick. .[bid.,
406, 407. [Dan1EL, J.; dissenting.]

16. The manner of supporting the
reel, us used in Manny’s machine, is not
the same as the invention of McCor-
mick, and it had been in use before Mec-
Cormick’s patent. JZbid., 407, 408.

17. As to the raker’s seat, McCor-
mick’s claim was for the combination of
the rcel with a seat, arranged and iocai-
ed according to his description. DMan-
ny’s arrangement is substantially differ-
ent, both in form and combination, and
is no infringement upon McCormick’s
patent. J[Jbid., 408,

HusseY'S PATENT.

Issued August Tth, 1847
Reissued April 14th, 18571, in three,

The patent was for certain “ new and
useful improvements in reaping ma-
chines,” and the claim was for the com-
bination of vibrating secalloped cutter,
the indentations of whose edge act as
¢ series of moving shear blades, with

slotted guard fingers, the sides of which
act as a corresponding series of fixed

'

i

terial that would otherwise clog the
cutter.

Held, that his invention was not con-
fined to a guard finger with a slot open
at the fop, but included a guard finger
with a slot open below the cutter, and

| that it was not required that the scallop

should be of any particular depth, ov
that the angle they make should be
greater or less, or that the cutter should
be sickle-edged; any combination of
the open slotted finger with vibrating

scalloped cutters is embraced in the
patent. Hussey v. Mc Cormick,1 Fish~

er, 513.—McLEAN, J.; Ohio, 1859.

Har Bobpixgs.

WELLS' PATRNT.

Jssued April 25th, 1846,
Ietssued Seplember 30th, 1856.
Feissued Oclober "tth, 1856,

-~

1. In an action for an infringement
upon Well’s patent for making hat bod-

lies, the defendants in their machine

divided the tunnel or chamber into
which the fibres of the fur were thrown,
and used a perforated cone of wire
gauze, of larger opening than Wells,
and put a finer one of grass cloth over
it, and used a metallic picker instead of
the hair brush to throw the fibres of the
fur into the chamber, and also, instead
of immersing the bat formed on the
cone, into warm water, to harden it, so
that it could be removed, discharged
jets of steam upon the bat during the
process of formation.

Held, on an application for an in-

shear blades; the parts of such fingers| junction, that the machine of the de-
forming the slot being connected at the | fendants, and their process of making
front ends only, leaving the rear of the|the hat body, was substantially like that
slot open and free for the escape of ma-|of the complainants, the assignees ot
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Wells, and that they were entitled tol

an injunction. St John v. Prentiss,
MS.—NELsoxN, J.; N. Y., 1853.

* & . . ]
2 The nature of this invention is the

éanization of the machine on to the per-
forated cone, but the fur was deposited
on the exhausted cone by the power of
gravity, or the power of the exhaust,

formation of hat bodies by throwing|or both, and not by the power of the

the fibres of wool or fur, in proper pro-

i
portions, on a perforated cone, exhaust-

ed by a fair or other contrivance, to
hold the fibres on the cone by the cur-
rents of air rushing through the perfo-

rated cone, and to harden sufliciently

machine, directing how and in what
manner the fur should be distributed on
the cone. Zbid., 168,

5. This mode (by directing the fur)
of forming the bats distinguished the
Wells’ machines from all others known

the bat of wool or fur, Previous to|or used before his discovery. 2., 169.

the discovery and invention of Wells,
no devices were known to accomblish
such desired object in a satisfactory
way. Burrv. Cowperthwaite, 4 Blatchbf,,
165.—INGERSOLL, J.; Ct., 1858,

3. The devices or essential means
used, are a fur table, upon which the

IcE, curTING.

WTYETH'S PATENT.,

Issued March 18th, 1829,

The patent was for “a new and use-

fur is distributed, a suitable feeding ap-|ful improvement in the manner of cut-
paratus to bring the fur to the table|ting ice, together with the machinery
and present 1t to rotary brushes, or|and apparatus therefor,” and it was

other suitable device for disintegrating

and casting the fur into a current of |
| by any power other than human. The

air induced by the brushes or other-
wise, a trunk or other device between
the brushes and cone extending some

‘ . l
distance from the brushes and in the

e

direction of a perforated exhausted ro-
tary cone to control and give direction
to the current of air, and a hood, or
some analogous device, to further mod-
ify the ciwrent of air for the proper dis-
tribution of the fur upon the cone.
Lbid., 167,

4. Before the discovery of Weils, no
machine was known or used that did, by
‘any means, dérect a sheet of fur on a
section of a perforated exhausted rotary
cone, or other form, so as to make a bat
of fur on the cone or other form, of the|
desired shape and thickness, in properly
regulated quantities, at the will of the
operator. By the machines before known
no sheet of fur was directed by the or-

claimed as new, to cut ice of a uniform
size, by means of an apparatus worked

mvention of the art described, as well
as the particular method of the applica-
tion of the principle, were both elaimed.
feld, that so far as the patentee
claimed the art of cutting ice by means
of any power other than human, it was
a claim for an art or principle in the ab-
stract, and void ; but so far as it claime
ed the machines described, 1t might be
good, 1f a disclaimer was properly en-
terad under §§ 7 and 9 of the act of
1837. Wyeth v. Stone, 274, 285, 287,
204.—~STORY, J.; Mass., 1840,

INDIA-RUBBER.

CHAFFEE'S PATENT.
Issued August 31st, 1846

The patent was for “a’new improve-
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ment in the application of caoutchouc

to cloths, &e.”

Held, that the patent covered both the
process described in the specification,
and the machinery described as that to
be used in carrying on the process.
Day v. Union India-rubber Co., 3 Blatchf.,
490,—Hawn, J.; N. Y., 1856.

(GOODYEAR'S PATENTS.

SHIRRED GOODS PATENT, wssued March 9, 1844,
SofT RUBBER PATENT, éssued June 15, 1844,
Reissued December 25, 1849.

1. Goodyear’s invention for combining
with calendar rollers, an elastic endless
apron, for manufacturing corrugated, or
shirred, india-rubber goods, does not
consist either in the whole machine, or
in any particular part of it, but consists
in a new combination of known me-
chanical principles or powers to pro-
duce a new and useful effect. Warner
v. Goodyear, MS.—Craxcn, Ch. J.; D.
C., 1846.

2. The surrender of (xoodyear’s orig-
inal patent for vuleanized rubber, of
June 15th, 1844, and the reissued pat-
ent, December 25th, 1849, was legal,

and the reissued patent is not void upon |

its face. Day v. Goodyear, MS.—GRIER,
J.; N. J., 1850.

" 8. Charles Goodyear must be consid-
cred as the first and original inventor
of the process of vuleanizing india-rub-
ber. [Zbid.

4. His reissued patent of December
25th, 1849, is not void because of the
publication of the invention, in his orig-
inal and defective patent, in the interval
between the original and reissued pat-
. ent, on the ground that such publica-
tion amounts to an abandonment or ded-
ication to the public. Zbid.

l

 been done before.

5. Goodyear’s invention did not con-
sist merely in the use of sulphur, or
lead, o1 both, or the application of heat
to rubber in connection with both, either
or neither of them ; all these things had
The essential and
distinctive peculiarity of his discovery
1s, that by using a certadn degree of
heat in the treatment of rubber, in con-
nection with those materials, it can be
made to assume new and valuable qual-
ities, distinguishing it from any other
substance herctofore known. JZdid.

@. By the agreements of Oectober
29th, 1846, November 5th, 1846, and
December 5th, 1846, making one agree:
meunt, made by and between 11. H. Day
and Charles Goodyear, and the acts un-
der them, and in perfecting the same,
Dﬂ,y 18 estopped thereafter from deny-
ing the validity of Goodyear’s patents.
Lhid.

7. Goodyear’s invention of vulecani-
zing 1rubber, is a discovery of a new
compound, substance, or manuficture,
and both the process and composition
of matter are new, and both are protect-
ed or included in the patent. Good-
year v. the Railroads, 2 Wall, Jr.,
361.—GRIER, J.; N. J., 1853.

8. His claim is for the vulecanizing of
rubber and sulphur by artificial heat,
however produced ; the method of com-
municating heat is not the thing patent-
ed ;3 therefore, the use of steam instead
of heated air, is an infringement upon
his invention. JZbéd., 362.

9. His patent is for a new product as
well as & new process, and being both
for the process and the product, the use
and sale of the composition, unless when
purchased from persong licensed by himn
to use the process and vend the product,
is an infringement of his franchise, and
may be prohibited by him. 1bid., 365.
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10. Under the agreement of Septem- { goods was meant by the use of these
ber 5th, 1850, made between Chaffee, [terms. 1did., 2%9.

the patentee, and William Judson, as
trustee, that the latter should hold the
patent, and have the control thereof for
the benefit of Goodyear and those hold-
ing rights under him, the entire owner-
ship of the patent, legal and equitable,
passed to Judson. Hurtshorn v. Day,

19 How., 220.—NELsON, J.; Sup. Ct., ]

1856. The same decision made in Duy
v. Union 1. . Co., 20 How., 217.——
NELsoN, J.; Sup. Ct., 1857.

11. The agreement of October 29th,
1546, the two supplemental agreements
of November 5th, 1846, and the further
one of December 5th, 1846, made be-
tween Goodyear and Day, and by which
Goodyear sold and assigned to Day the
full, absolute, and exclusive right, Ii-
cense, and privilege to make, use, and
vend shirred or corrugated goods, and
to use certain machinery and compounds
In connection therewith, granted to Day
only the tight to make and vend such
shirred or corrugated goods as are de-
scribed 1n, and were patented to Good-
year, by what is ealled the shirred goods
patent, issued March 9th, 1844, and did
not confer upon Day any right to use
Goodyear’s preparations, and nmprove-
ments in india-rubber, or to use vulcan-
1zed rubber in the manufacture of any
elastic articles, or elastic goods, or elas-
tic cloths, except the shirred or corru-
yated goods made according to such
patent of March 9th, 1844, Day v. Ca-
rcy, + Blatchf, 278, —INGERSOLL, J.;
N. Y., 1859.

12. The meaning of the words *shir- |

red or corrugated goods,” as understood
and used by the parties to such decds,
was the elastic rubber goods manufac-
tured according to the patent of March
Oth, 1844, and no other kind of elastic

13. The opposite of the above view,
however, taken in Maryland, by Gir.Es,
J.; who held that by the contract of Qc-
_tober, 29th, 1846, the term shirred or
corrugated goods, means all kinds of shir-
red or corrugated goods, whether cement-
ed, woven, or sewed, and is not limited
to the goods made under the patent of
March 9th, 1844 ; and that if such con-
tract did not confer upon Day such right,
lthe agreement of May 24th, 1858, made
between Guodyear and said Day, con-
veyed such interest to him.  Day v.
Stellman, 1 Fisher, 501.—Gixs, J.;
Md., 1859,

14, The same view taken in Day v.
Stellman, was also taken in Day v.
Lyons, MS.—McCavren, J.; La., 1860.

i
| MEYLR'S GREASE DPATENT.

Jssued December 20th, 1853,

1. The patent was for an “improve-
ment 1n the manufacture of caoutchoue
and other vuleanizable gums,” and the
claim was for the producing of smooth
and glossy surfaces upon the hard com-
pounds of eaoutchoue and other vulean-
izable gums, by means of the use of oil,

lor other equivalent substance, applied
i to the surface of the prepared gum, and
between the gum and the plates of
metal, or the moulds.

Lleld, that the patent granted the ex-

clusive use of oil, or other equivalent
substances, applied to the surface of the
prepared gum, and between the gum
land plates of metal, or tin-foil, placed
on cach side of 1t, or the moulds, sub-
| stantially as deseribed 1. the patent.
Loppenheusen v. N, Y. Gutta- Percha
t Comd Co., 4 Blatchf., 190.—INGERSOLL,
J.; N.Y, 1858
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Held also, on a motion for an injunc- |the process of heating and hardening,
tion, in respect to an alleged infringe- [the forms and shapes given to the ma-
ment of this same patent, that the use |terial, before the heating process com-
of turpentine with india-rubber dissolv- { mences, without any other pressure or
ed in 1t, was an equivalent of oil, and [moulds. Zbid., 8.
its use an infringement. Poppenheusen| 3. And though tin-foil or any other
v. Irulke, 2 Fisher, 217.—Smipman, J.;|flexible or pliable metal may have be-
N. Y., 1862, | fore been used in some way, in connec-
tion with such gums, if they were not
substantially performing the same office
in substantially the same way, they
would not make this patent inoperative,
Tssued April 4th, 1854. or deprive the inventor of the right

Reissued August 16th, 1859. granted by it. Zbzd., 78.
4, On a motion for an attachment for

1. This patent was for an “improve- |violating an injunction restraining the
ment in treating caoutchouc and other [use of the invention described in this
vuleanizable gums,’” and the invention | patent, Held, that sheets of brass and
consisted in covering the surface of the | tin, like roofing tin, were not the equiv-
hard compound of caoutchoue during |alent of tin-foil. Poppenheusen v. N. Y.
the process of vulcanization with tin-| G I Comd Co., 2 Fisher, 83.—INGEr-
foil or other equivalent substance, to|sorr, J.; N. Y., 1859.
preserve the form previously given by| 5. But the reissued patent embraces
embossing or moulding. the use and application of all metal

Ield, the patent did not grant the |plates that are sufficiently flexible to be
exclusive right to wvulcanize the hard |used substantially in the manner de-
compound, in contact with metallic|seribed in the patent, and with substan-
surfaces, or vulecanize such compound |tially the same results that tin-foil could
when a series of sheets are piled upon |be used. Poppenheusen v. Falke, MS.
one another with Interposed sheets of | —Smipaaw, J.; N. Y., 1:62.
flexible material, when the pile is con-
fined between iron plates; or generally
to give form or shape to such compound
by pressure; or to preserve, during the
progress of vulcanization, the form pre-

MEYER'S TIN-FOIL PATENT.

IrrREGULAR FORMS, TURNING.

BLANCHARD'S PATENT.

viously imparted by pressure to the hard Issued September 6th, 1819,
compound. Poppenheusen v. N. Y. G. Issued January 20¢h, 1820,

L. Comd Co., 2 Fisher, 78.—~INGERSOLL,

J.; N.Y. 1858, 1 1. The patent was for a ¢ machine for

2. But this patent granted the ex-|turning and cutting irregular forms,”
clusive right to the use and application |and the patentee in his specification de-
of tin-foil, or its equivalents, to the hard | clared that, “asto the mechanical powers
compound of india-rubber and gutta-|by which the movements are obtained,
percha, during the process of vuleani- {he claims none of them as his invention.
zation, to preserve and retain, during i These movements may be eflected by
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application of various powers indiffer-
ently. Netther does he claim as his in-

vention the cutter wheel or cutters, or

friction wheel as such, nor the use of a
model to guide the cutting instrument,
as his invention. DBut he claims as his
invention, the method or mode of oper-
ation 1 the abstract, explained in the
second article, whereby the infinite va-
riety of forms described in general
terms, may be turned or wrought.” In
the second article was described not a

mere funetion, but a machine of a panr-|

ticular structure, whose modes of oper-
ation are pointed out, to accomplish a
particular purpose, function, or end.

Held, that his invention was for a
particular machine, constituted in the
way pointed out, for the accomplish-
ment of a particular end or object, and
that the patent was for a machine, and
not for a principle or function detached
from machinery. Blanchardv. Sprague,
3 Sumn,, 530, 540; 2 Story, 166, 170.—
SToRrY, J.; Mass., 1839.

2. It 1s immaterial whether the lateral
motion was produced, as in Blanchard’s
machine, by a screw, or whether by
a wheel or axle. Blanchard's Gun-
Stock Turning Fuec. v. Warner, 1
Blatehf., 278.—NzLson, J.; Ct., 1846.

3. It 1s also immaterial whether the
cutter and friction wheels have the lat-
eral motion, or the pattern and rough
material, as the relative effect of the
parts acting on each other is the same.
Lhid., 278.

4, The particular manner or process
for throwing the machine out of gear,
also formed no part of the invention.
Tbid., 2178.

5. The objection that the specification
claims that any article can be turned
from a model, by the machine, whether
larger or smaller, preserving the same

]

i

I
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proportions, is not tenable, though the
capacity of the machine may be limited.

| Lbid., 279.

6. Though it was claimed that the
machine would turn any irregular sur-
face, but could not in fact turn a square
shoulder, Held, the defect was too re-
mote and extreme to affect the validity
of the patent. JZbid., 280.

7. The principle or inventive element
to be found in Blanchard’s machine, is
the cutting or turning of any given ar-
ticle of an irregular form longitudinally
and transversely, by one joint opera-
tion, by the combination of four instru-
ments, the model, the rough material,
the tracer or friction wheel, and the
rotary cutter. DBlanchard v. Deers, 2
Blatehf,, 413.—N=ELsox, J.; Ct., 1852.

8. It embraces In its scope and oper-
ation the cutting of almost every spe-
cies of irregular form, embracing any
given extent of irregularity of form, by
means of the application of the combi-
nation or prineiple which he has discov-
ered. Jbid., 415.

9. A person who uses Blanchard’s ma-
chine, though only for the performance
of one of 1its functions, as turning wag-
on spokes, is guilty of an Infringement.

 Ibid., 416.

Tenewed Patent, under Act of June 30¢k, 1834,

The act was “an act to renew the
patent of Thomas Blanchard,” but the
references in this act to the patent of
Blanchard intended to be extended, did
not agree with any of his previously
existing patents.

Held, that the variances were such
that the court conld not correet them,
or give validity to the patent issued un-
der such act. DBlanchard v. Sprague,
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8 Sumn., 279, 285, 286.~STORY, J.;
Mass., 1838.

Renewed ent, under Act of February 6¢h, 1839,

1. The title of this act was as follows:
“an act to.amend and carry into effect
the intention of an act entitled an act
to renew the patent of Thomas Blanch-
ard, approved June 30, 1834.”

Leld, that it was not unconstitutional,
but could be sustained upon ordinary
principles of construction. Blanchard
v. Sprague, 2 Story, 171.—STORY, J.;
Mass., 1839. ,

2. § 1 of the act of 1839 intended to
oive to assignees of the old patent an
equally exclusive privilege in the ex-
tended term. Blunchard’s Gun-Stock
Turning Luctory v. Warner, 1 Blatehf.,
275.~NELsoxN, J.; Ct., 1846.

3. The act of 1839, extending Blanch-
ard’s patent, did -not extend the mere
legal right under the patent, but the
exclusive right to the invention, and the
specification was referred to only to
identify the invention. JZbid., 279.

Lesp PirE MACHINES.

TATIHAM'S PATENT.

Issued October 11th, 1844,

1. The patent was for an ¢ improve-
‘ment in the machinery for making pipes
or tubes of lead, tin, and other metallic
substances;”” and the claims were 1st,
‘“the long core or core-holder, formed
and held stationary with relation to the
dies, as described,” and 2d, “the con-
structing the piston B, hollow, in the
manner described, and the combination

F

|

1

r"I‘he second claim was the one in dis-

pute.

ZFleld, that the patent was for an in-
provement on the Durr machine, and
that the improvement of the patentee
enabled him to use a long core or core-
holder, extending through the ram, and
held stationary with relation to the

 dies by fixing it firmly at the crosshead

i

of the frame, and by means of the hol-
low piston sliding upon the core-holder,
the defect in the Burr machine of the
unsteadiness of the core was got rid
of, as was also the defect in che Ian-

|son machine, of an mperfect union

of the metal, because of the use of a
bridge near the bottom of the cylinder,
holding a short core—this bridge being
dispensed with in the Tatham machine.
Tutham v. Le Roy, 2 Blatchf,, 482, 484.
—NELsoN, J.; N. Y., 1852. |

2. The invention does not, however,
consist in the combination of the hol-
low ram and the core or core-holder
alone—cylinders sliding upon rods hav-
ing previously existed i mechanical
constructions and in practical use—but
in adapting or applying this peculiar
combination to producing a usetul and
practical result—the making lead pipe
by pressure. Jbid., 490, 491.

HANSON’S PATENT.~TATHAM, ASSIGNEE.

Issued March 29¢h, 1841,
Anitedated August 31st, 18371.
Reissued March 14th, 1846.

1. The patent was for “improve-
ments in machinery for making pipes or-
tubes of lead, etc.,” and the claim was
the combination of the core and bridge
or guide-piece, the chamber and die,

of the same with the long core or core|when used to form pipes of metal under-
Leader, upon which the pistun slides.”” [heat and pressure in the manner set.
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forth, or substantially the same; Zleld,
that the invention did not consist in the

novelty of the machinery employed, |

but in bringing a newly discovered
principle into practical operation, by
which a useful article of manufucture
is produced, and wrought pipe made,
as distincuished from cast pipe. Le-
Roy v. Tatham, MS.—NELsoN, J.; N.
Y., 1849.

2. The reissued patent of 1846, is for
the same invention as the original pat-
ent. Llid.

3. Decisioninthecaseabove, overruled,
and held, that the claim was for the com-
bination of machinery threcugh which
the new property of lead is developed,
as a part of the process in the structure
of lead pipe, and that the claim could
not be sustained without establishing
the novelty of the combination. Le Loy
v. Tutham, 14 How., 177.—McLEAN,
J.; Sup. Ct., 1852. '

4. The question, whether the newly
developed property of lead—that while
under heat and pressure in a close ves-
sel, it would, after a separation of its
parts, reunite perfectly—as used in the
formation of pipes, might have been
patented, if claimed as developed, with-
out the invention of machinery, was
not in the case. Zbid., 177.

3. This patent further examined, and
explained, and sustained. Le¢ Loy v.
Tutham, 22 How., 141.—McLEAXN, J.;
Sup. Ct., 1859.

CORNELL'S PATENT.

Issued August 21st, 1847,

The patent was for an “improvement
in lead pipe machinery,” and the ma-
chine was also an improvement upon
the Burr machine.

teld, the mvention consists in boring
the solid ram of Burr, and placing the |
die 1n the face of it, at the same time
closing the bottom of Burr's cylinder,
and fixing the core firmly at the bottom,
where Burr’s die was placed. The core
extends through the cylinder and into
the die thus fixed in the fice of the
ram. In the operation of the machine

'the core passes through the die and
into the hollow ram nearly the length
tof it, the pipe passing through the same
aperture above, Zutham v. Le Loy,
2 Dlateht,, 484, 485.—NELsoN, J.; N.
Y., 1552 |

LocoxoTives, VARIABLE EXHAUST OF.

WiIvANS' PATENT.

Jssued Novenmdber 26¢h, 1840.

| Ertended November 26th, 1854,

1. The patent was for “an improve-
‘ment in regulating the waste steam of
| locomotive engines,” and the claim was
for inereasing or diminishing the force
with which the waste steam enters the
chimney at the pleasure of the engineer,
by enlarging or contracting the orifices
of the escape pipes, and thereby in-
creasing or diminishing the draught of
the chimney.

Held, that the idea conceived by the
patentee and reduced to practical use,
is the reculation of the exhaust steam,
| turned into the smoke chimney to in-
| crease the draught of the fire, according
to the necessities of the operation of
the locomotive—increasing the current
of the steam and thereby the draught,
when it is necessary to generate steamn
rapidly, and again diminishing it when
so great a quantity is not necessary to
accomplish the carrying of the lead.
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Winans v. Danforth, MS.—NEL8ON, [the mode described by the patentee.

J.: N. Y., 1860.

2. And it makes no difterence what
may be the location of the machinery
for regulation, whether at the bottom
or midway in the smoke-stack, or in the
chimney ; the idea, operation, or eftect
being the same and the difference only
in degree, Jbid.

Looxs.

STONE'S PATENT.

Issued April 30th, 1829.

1. The patent was for “a new and
useful improvement in looms,” and the
specification declared the improvement
as consisting in the communication of
motion from the reed to the yarn-beam,
and in the connection of the one with
the other, which 1s produced and de-
scribed as follows: the claim was ¢ the
connection of the reed with the yarn.
beam, and the communication of the
motion from the one to the other, which
may be done as specified.”

HHeld, that the patentee’s invention
was limited to the specific machinery
and mode of communication of the mo-
tion from the reed to the yarn-beam, set
forth and specifically described. Stone
v. Sprague, 1 Story, 270, 272.—SrtoryY,
J.; R. 1., 1840.

2, If the patent included all other
modes of communication of motion from
the reed to the yarn-beam, and for the
connection of the one to the other gen-
crally, it would be void, as being an at-
tempt to maintain a patent for an ab-
stract principle, or for all possible and
probable modes whatsoever of such
communication, though invented by
others, and substantially differing from

Ibid., 272.

Marcues, FricrioN.

Pairirs’ PATENT.

Jssued Oclober 24th, 1836.
Extended September 11th, 1860,

1. The patent was for ““anew and use-
ful improvement in the manufacture
of friction matches for the instantaneous
production of light,” and the specifica-
tion set forth the making of friction
matches by the use of phosphorus,
lchﬂlk, and glue, without chlorate of pot-
lash and sulphuret of antimony, and
| stated that the proportion of the ingre-
dients could be varied, and that gums
could be used in place of glue, and oth-
er absorbent earths or materials instead
of the carbonate of lime. The claim
| was for the use of a paste or composi-
tion, consisting of phosphorus, an earthy
material, and a gluatinous substance,
| without chlorate of potash, or sulphuret
{of antimony. Held, that the patent was
not void, from vagueness, generality, or
uncertainty. Ryan v. Goodwin, 3
Sumn., 517, 522.—StoRrY, J.; Mass,
1839.

2. The invention claimed by the pat-
entee, consists in rejecting the two ele-
ments, chlorate of potash and sulphuret
of antimony, and substituting in their
place, chalk or some earthy matter.
Byam v. Farr, 1 Curt., 262.—CURTIs,
J.; Mass, 1852.

3. Held also, that the other claim,
which consisted In sawing the matches
in sheets, so as to leave them united at
|one end, and wrapping them in strips
of paper, must be construed to embrace
only the entire and complete mode de-

{




PARTICULAR PATENTS.

MILLSTONES, REGULATING. MOULDINGS, MAKING.

05H
"_—-—-——___._._______‘___—__--_
NAILS, MAKING.

sceribed, and that the use of a part of it,
as sawing the matches as described, but
without wrapping:them in paper, was
no infringement. JLbid., 265.

3. The mvention 1s not a compound
of new ingredients, before unused in
making matches, but simply and only
a new combination of old materials be-
fore in use for that purpose. Byam v.
FEddy, 2 Blatchf.,, 523.—PRre~TISS, J. !
Vt., 1853. -

MILrSTONES, REGULATING, &C.

SMITH'S PATENT.

Issued September 25¢h, 18317,

1. The patent was for a “new, im-
proved mode of grinding, holding, and
accommodating millstones.” The part
clumed as new, was ‘“connecting the
bridge-tree with the top of the frame,
or its substitute, in the manner describ-
ed, and the mode or manner of elevat-
ing or depressing the running stone by
the application of the screw to the
bridge-tree iIn the manner described,
or any other producing the effect.”” The
improvement of the defendant consist-
ed in the manner in which he con-
structed the part called the pressure
rod, which 1s intended to elevate the

. k
bridge-tree, and consequently the run-

ning stone, and to regulate the action
of the mill in that particular part.
Held, that the principle of elevating
and lowering the upper stone, or run-
ner, was that which was new, and
which gave value to the machine, and
that defendant’s machine, though dif-
ferent in form, was the same in prin-
ciple as to elevating and lowering the
stone, and therefore an infringement.

___—-_'_-—_-_——_'-—_—_—__-—

FSmitk v. Pearce, 2 McLean, 179,—Mc-
i LEan, J.; Ohio, 1840.

| MouLpings, aariNG,

SERRELL'S PATENT.

{ o

Issued May 16th, 1846.
Reissued January 'ith, 1851
Reissued June 21st, 1853,

1. The patent was for “animprovement
inmachinery for making mouldings,” and
the object of the invention was to make
mouldings on an angular piece of wood,
effecting a greut saving of material.

Held, that what was granted, among
others, is the combination of the ring
or rings, with a cutter or cutters, for
operating on an angular strip for mak-
Ing mouldings, whether such angular
strip be a bevel or an angular strip,
whether the cutter or cutters be station-
ary or rotary, or both, and whether the
cutter or cutters operate upon the face
or the edge of the strip, or on both the
face and edge, substantially as deseribed.
Serrell v. Collins, MS,—INGERsoLL, J. ;
N. Y., 1857.

2. This patent is not for yielding and
fixed pressure, and feed rollers in com-
bination with rotary and fixed cutters;
but it 1s for the combination described
for operating on an angular strip for
making mouldings. Jbid.

NarLs, MaNUFACTURE oF.

PEREINS' PATESNT,

Issued February 14th, 1799,

1. The patent was for “an improve-
ment in machinery for making nails,”
and the machine consisted of an upright
and permanent jaw and a movable one,
united by a pivot at the top; in each
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jaw a cutter was fixed to nip the bar of | feld, that the patent was not for any
iron to the size of the nail, and a griping |new process, but merely applying an
die to hold it until the head is made by | old process to a new material, and was
a heading die, the power used being a|not valid. Howe v. A4bbott, 2 Story,
lever of the first order. 191, 192, 194.—STORY, J.; 1842.

Held, that the patent was not for the
machine itself, which is composed of
parts which have long become public |
property, but for an improvement in the

PArER, MANUFACTURE OF.

chine which cuts and heads the nails at]
one operation. It is not the grant of Issued September 25th, 1839.

an abstract principle, nor of the differ-
ent parts of any machine, but of an im-| The patent was for an * improvement
provement applied to a particular use, |In machinery for making paper,”’ and
effected by a combination of various | the object of this machine was the com:
mechanical powers to produce a new |pletion of the process of manufacture
result. Gray v.James, Pet. C. C,, 400. | by dyeing, consolidating, and finishing.
—WasHINGTON, J.; Pa., 1817. It did this by employing a series of

2. And that a machine having two |heated metallic cylinders, of which the
jaws pivoted below, and worked by a|heat is susceptible of graduation, and
friction roller and a lever of the second | which were so arranged as that some
order, thedifferences asto suchrollerand | of them shall be pressed upon by the
lever being the necessary consequences | others, with regulated degrees of pres-
of the machine being invented, was an|sure. The naked moist paper is made
infringement on it. Zbid., 399, 401. |to pass alternately around and between
these cylinders, and is thus pregressive-
Iy dried and consolidated by the heat
and pressure which 1t derives from them
SMITH'S PATENT. through the successive stages of the
process.

Held, that the principle of the com-

"The patent was for a “new and use-| bined machine is the repeated action of
ful improvement in the application of ajheat and pressure applied alternately
material ealled palm-leaf, or brub grass, | and directly upon the material, in de-
to the stufing of beds, mattresses, so-|grees adapted to its progressive charac-
fas, cushions, and all other usesfor which | ter. The number of the cylinders, their
hair, feathers, moss, or other soft and |exact relative position, their precise di-
elastic substances are used.” The spec-|mensions, and the fact that some of
ification described preparing palm-leaf jthem may be made to revolve without
by a certain process and machinery for | actual contact, and the arrangement for
stufting beds, mattresses, &c., but the|graduating the heat. and pressure are
same process and machinery had been|not essential. Knight v. Gavit, Mir.
used in preparing hair for similar pur-|Pat. Off,, 131.—Kang, J.; Pa., 1846.
poses. 1

'ATM-LEAF, PREPARING.

lssued March 18th, 1841.
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AMES' PATENT.

The patent was for a “new and use-
ful improvement in machinery for mak-
ing paper.” The summary was as fol-
lows: “I do not claim the felting, vats,
rollers, presses, wire-cloth, or any sep-
arate parts of the above-described ma-
chinery or apparatus, as my invention.
What I elaim 1s, the construction and
use of the peculiar kind of cylinder de-
scribed, and the several parts thereof
in combination for the purposes afore-
said.”

Held, that the patent was not for the
cylinder and the several parts thereof,
bhut its construction and use, in combi-
nation with the other parts of the ma-
chinery, for the purpose of making pa-
per. Ames v. Howard, 1 Sumn., 483,
487.—~DTORY, J.; Mass., 1833.

Praning MacHINES.

WooDWwWORTH'S PATENT.

Issued December 27th, 1828,
Loxtended November 16th, 18472,
Ietssued July 8th, 1845.

Disclaimer as fo the application of the circular saw,
Siled January 2d, 1843.

1. The patent was for a “new and use-
ful improvement in the method of plan-
Ing, tonguing, grooving, and cutting into
mouldings, or either, plank, boards, or
any other material, and for reducing the
same to an equal width and thickness;
and also for facing and dressing brick,
and cutting mouldings, or facing metal-
lic, mineral, or other substances;”’ and
the claim was for the improvement and
application of cutting or planing wheels
to planing boards, &ec.; alse his im-

!tonguing, and cutting mouldings, or
facing brick, &e. ; also the application
of the circular saw in the manner de-
| scribed.

| 2. Held, that the extension to the ad-
| ministrator of the patentee was legally
|granted. Brooks v. Bicknell, 3 Mec-
Lean, 259, 260.—McLean, J.; Ohio,
1843. [This view sustained in Vun
Hook v. Scudder, MS., N.7Y., 1843;
Brooks v. Bicknell, 3 McLean, 436,
1844 5 Washburn v. Gould, 3 Story,
133, 1844 ; Woodworth v. Wilson, 4
How., 716, 1845.]

3. The specifications of this patent
deseribe the machine so as to enable a
skilful mechanic to construct it. It con-
tains nothing which an intelligent mind,
though but little versed in mechanics,
may not fully comprehend. The facts
' that the moving power is deseribed in
some of 1ts parts in the alternative, and
that the material, whether wood or iron,
|of construction is not stated, are not
material. Jdid., 260, 261.

4. The specifications show with rea-
sonable certainty the combination of
which the invention consists. DBrooks
\v. Dicinell, 3 McLean, 445,—McLEAXN,
J.: Ohio, 1844.

5. The invention of Woodworth con-
|sists in the combination of certain
known mechanical structures, by which
boards are planed, tongued, and groov-
ed in the same operation. Zbid., 453.

6. The use of *pressure rollers” in-
stead of a carrlage to move the plank
to the cutters, and the placing the plane
irons on a wheel or arms of a shaft, and
tinclined so that the cutting edges gen-
erate a cone, instead of having the cut-
ters on a cylinder, do not change the
principle of the machine. [Zbid., 455.

7. The patent is for a mode of accom.

proved method of cutters for grooving, | plishing a particular end by certain
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means; for an aggregate or improved
machine. Washburn v. Gowld, 3 Sto-
ry, 146, 151, 158.—STORY, J.; Mass,,
1844. |

8. The renewed letters patent grant-
ed to William W. Woodworth, adminis-
trator, on the 8th of July, 1845, are good
and valid in law, and are not void for
uncertainty, ambiguity, or multiplicity
of claim, or any other cause. WWilson
v. Rosseau, 4 How., 688.—NELSON, J.;
Sup. Ct., 1845.

9. Willlam Woodworth is to be con-
sidered the original and first inventor
of the planing machine, patented to him
December 27th, 1828. Woodworth v.

Wilson, 4 How., 716.—NELsoN, J.;|

Sup. Ct., 1845.

10. Woodworth’s specifications can
only be sustained for a combination of
known mechanical powers, and not for

an improved machine.. Brooks v. Bick-

nell, 4 McLean, 73, 74.—McLEaN, J.;
Ohio, 1845.

11. The Andrews machine, so called,
which used a planing cylinder, but no
tonguing or grooving wheels, and used
a carriage instead of friction rollers to
move the planks forward, such carriage
being moved by an endless chain, and
the planks being kept down on the car-
ringe by springs adjusted on frame-work
near the planing cylinder, was held, on
a motion for an injunction, to be an in-
fringement on Woodworth’s patent.
Gibson v. Detts, 1 Blatchf., 164.—NEL-
SON, J.3 N. Y., 1846.

12. The substitution in a plaining
machine of two smooth plates of iron,
operated by a screw and a spring, to
press down the board upon the moving
platform, in the place of the pressure
rollers used by Woodworth, is not a sub-
stantial departure from Woodworth’s
contrivance. Gibson v. Harris, 1

PARTICULAR PATENTS.
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Blatehf., 170, 171.—NELson, J.; N. Y.,
1846. '

13. The cone or disk-shaped wheel of
the MacGregor machine is an equiva-
lent for the planing cylinder used by
Woodworth. Sloat v. Plympton, 4
West. Law Jour,, 60.—Kaxg, J.; Pa.,
18486.

14, The MacGregor machine, which
has, in place of the cylinder carrying

i the knives, an obtuse or flattened cone
| or conically shaped wheel, the knives be-
ing In a plane inclined to the axis or
shaft of the wheel, the change in action
of the knives consisting simply in the
knives passing over more of the surfice
to be planed, and cutting a part of the
Idistance crosswise of the board, 1s an
infringement of the Woodworth patent.
Van Hook v. Pendleton, 1 Blatehf., 191.
—BET1T8, J.; N.Y., 1846,

15. The Dicknell machine, which had
a planing wheel similar to that of the
MacGregor machine, in he points in
which the latter is claimed to be difter-
ent from the Woodworth machine, was
also held to be an infringement of Wood-
worth’s patent. Zbid., 192.

16. G'ay's machine, which in construc-
tion was like the MacGregor machine,
was also held to be aninfringement of
Woodworth’s patent, on a motion for an
injunction, by KaNg, J. ; Pa., 1bid., 192.

17, The case of Wilson v. Rosseau,
4 How., 644, was founded on the amend-
ed specification of 1845 of Woodworth’s
patent, and it was held by the Supreme
Court that the patents of 1828 and 1845
were both for the same invention.
Ibid., 194, 195.—NELSON, J.

18. The Supreme Court, in Wélson v.
| Rosseau, 4 How., 646, 1845, proceeded

on the ground that the reissued patent
| of Woodworth, upon the surrender af-
| ter the second extension, that by act of
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Congress was valid.  Woodworth v.
Fdwards, 3 Wood. & Min,, 127.-—
WoobsuRY, J.; Mass., 1847.

19. The planing machine patented to
Brown, of Vermont, in November, 1845,
was held, in a sult brought against the
patentee in Vermont, to be substantially
like Woodworth’s, and its use restrain-
ed by injunction.  Woodworth v. Ro-
gers, 3 Wood. & Min., 142.—\Woobso-
rY, J.; Mass,, 1847.

20. The former decisions as to the
Woodworth patent, in respect to the
novelty of the invention, and whether
Woodworth was the first and original
inventor; and as to the surrender of the
patent and 1ts reissue of the 8th July,
1845, with an amended specification ;
and as to the identity of the invention
covered by the original and reissued
patents approved and reaftfirmed. G'id-
son v. Gifford, 1 Blatehf, 530.—NEL-
soN, J.; N. Y., 1850.

21. Rotary guides, so arranged and
adjusted as to press, by means of weights
against the edges of the board while 1t

is undergoing the operation of the plane|

or cutter, and such guides being placed
. obliquely somewhat to the motion of
the bouard, so that their position pro-
duces, as they revolve against the edges,
a constant tendency to keep the board
to its bed (as patented in 1849 to Levy,
assignee of Knowles), are but an anal-
ogous device for the pressure rollers of

Woodworth’s patent, which act upon|

the face of the board. DBoth are used
for the same purpose, and lead to the
same result, though arranged and ad-
justed by a somewhat different mechan-
1cal contrivance—the only difference be-
ing the application of the pressure to a
different part of the board. Gibson v.
Van Dressar, 1 Blatchf,, 534, 535.—
NErsown, J.; N. Y., 1850.

!
22. The use of a revolving cutter-

wheel—as also patented to said Levy—
having offsets or bevels near its outer
periphery, to allow a board thicker than
the fimshed work is intended to be to
| enter between the edge of the wheel
and the face of the bench, is only a col-
orable imitation of the rotary cutters
| of Woodworth, JZbid., 535, 536.

23. Woodworth’s patent is not for an
orgamzed machine, containing parts per-
forming certain functions, and producing
certain results, irrespective of the par-
ticular instrumentalities so operating,
but 1t 1s clenrly for a combination only.
Brooks v. Iiske, MS.—SPrAGUE, J.;
Mass., 1851.

24. Woodworth’s machine is an im-
provement on the Hill machine, and the-
only change made by Woodworth con-
sists 1 placing the rotating ecylinder,
which, in Hill’s machine, was in a fixed
position below the bed, in a fixed posi-
tion above the bed. This arrangement
gave to the pressure roller, in addition
to 1ts function of keeping the board
down upon the Dbed, the function, per-
{ formed by the bed in Hill's machine, of
keeping the board from being drawn
into the axis of the cutter. The effect
of such arrangement is to plane the
board on the upper instead of the un-
der side, and the result is, that the board
comes out of an uniform thickness,
which was not accomplished by Hill
Lbid.

25. In the Norcross machine, the ar-
rangement of the pressure roller, bed-
piece, and cutter, is the same as Hill’s
his improvement consists in making the
cutting cylindermove vertically, and con-
necting it with his rest or pressure rolier,
so that the distance between them is al-
ways the same, and the board thereby
| reduced to a uniform thickness. Zbid.

sl
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26. The Hill machine did not reduce!

the Dboard to a uniform thickness.
Woodworth attained such a result by
his improvement. Norcross accom-
plished the same purpose, but by a dif-
ferent arrangement than that invented |
by Woodworth. Zfd.

27. Norcross’ machine is not an In-
fringement of Woodworth’s patent.
Lbid.

- 28. The planing machines of Ashton
&, Winslow, and of Ashton & DBeers,
are essentially the same as Woodworth's
—-and the tonguing and grooving appa-
ratus of those machines, and of the
Snowden machine, are the same as those
used by Woodworth. Sloat v. Patton, |
24 Jour. Fr. Inst., 3d Ser, 26, 27.—
Kaxg, J.; Pa., 1852, ]

29. The invention relied on in Wood-
worth’s patent, is a new combination of
three clements to produce the result of |
planing a plank agamst its motion
through the machine; the claim of mo-
nopoly 1s the employment of rotary
planes in combination with the face of
a bench and pressure rollers, to prevent
the board from being drawn up by the |
planes when cutting upward, or from
the reduced or planed to the unplaned
surface. Brooks v. Fiske, 15 How.,
217.—CATRON, J.; Sup. Ct., 1853.

30. Norcross’ planing machine, pat-
ented February 12th, 1840, for an im-
provement on the Hill machine, cannot
be considered an infringement on Wood-
worth’s machine, but is an independent |
invention. Jbid., 222. McLeaN, WAYNE,
and NELsox, JJ., dissenting,

31. The machine patented July 16th,l
1839, to James H. Hutchinson, is an in-
fringement upon Woodworth’s patent. |
Livingston v. Woodworth, 15 How.,
555.—Dan1gr, J.; Sup. Ct., 1853. l

]

|

Provaghus.

Davis'’ PATENT.

Issued Oclober 1st, 1826,

This patent was for certain “improve-

i ments in the construction of mould-

boards of ploughs.” The specification
set forth, that instead of working the
moulding part or face of the mould-
board to straight lines, the improve-
ment was to work it to circular or sphe-
ric lines, and that the circle or segment
extending from the points of the share
and inclining to the back part of the
mould-board, should have about three
times the radius of certain described
smaller segments, and then proceeded :
“ This being thus worked off uniformly,
forms a section of a loxodromic or spi-
ral curve, and when applied to practice
is found to fit or embrace every part of
the furrow slice far more than any other
shaped plough.”

teld, that the patent must be con-
strued, not as extending to every mould-
board worked by circular or spheric
lines, however those lines may cross
each other, and whatever may be their
relative proportions, and whose face
forms a section of a loxodromic or spi-

| ral curve, but as applying only to mould-

hoards, conforming to the particular de-
seription contained in the specification,
and of the precise and definite shape
prescribed, and worked ont by segments
of circles of the exact form and propor-
tions mentioned ; and that in construing
the specification, the word adout must
be disregarded, and the patent be re-
stricted to the mould-board as deserib-
ed, independent of that word, Davis
v. Palmer, 2 Brock., 305-308.—MaRg-
syiarL, Ch. J.; Va., 1827.
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PROUTY & MEAR'S PATENT.

Issued Marﬁ; 4th, 1836.

1. The patent was for “a new and
useful improvement in the construction
of the plough,” and the claim was fora
combination of three things: 1st. The
inclining the standard, and land-side,
so as to form an acute angle with the
plane of the share; 2d. The placing the
beam on a line parallel to the land-side
within the body of the plough, and its
centre nearly in the perpendicular of
the centre of resistance; and 3d. The
forming the top of the standard for
brace and draught.

Held, that the patent was for a com-
Lination, and a combination only. The
use of one or more of the parts less
than the whole, is no infringement.
DProuty v. Draper, 1 Story, 571.—Sto0-
Ry, J.; Mass.,, 1841.

2. The extension of the standard, and

the jogging it into the beam, are claim-|

¢d as material parts of the plaintiff’s
1nprovement ; in forming the top of
the standard for brace and draught.

Lrouty v. Ruggles, 16 Pet., 340.—]

Taney, Ch. J.; Sup. Ct., 1842,

PuppLE BALLS, ROLLING.

BURDEN'S PATENT.

Issued December 10th, 1840,

tionary segmental trough, with station-
ary flanges.”

Held, that the patent was for a new
| process, mode, or method, of converting
puddler’s balls into blooms, by continu-
ous pressure and rotation between con-
verging surfaces. Burden v. Corning,
| M5.—NzxLsox, J.; N. Y., 1850. [Con-
tra, post 2.]

2. The letters patent aie not for a
new process, mode, or method of con-
verting puddler’s balls into blooms, but
for the machine deseribed by him. The
patent does not sccure the exclusive
right to construct, use, and vend, any
machine adapted to accomplish the ob-
Jects of his invention, by the process,
mode, or method described.  Corning
v. Burden, 15 How., 267, 270,—GRIER,
J.; Sup. Ct., 1853.

Rarts FOR RAILROAD CARRIAGES.

. STIMPSON'S PATENT,

Issued Augqust 23d, 1831.

The patent was for “ a new and useful
improvement in the mode of forming
and using cast or wrought iron plates
or rails for railroad carriage wheels to
run upon, more especially for those to
be used on the streets of ciiles, on
wharves and elsewhere,” and the claim
was for the employment of plates or
| rails havin g narrow grooves on each side
of the track for the flanges of the car-

|

| wheels to run in, so asto be adapted to

1. The patent was for “a machine|the unobstructed passing over them of
used 1n the manufacture of iron, com-|the various kinds of common carriages.

monly called a squeezer, and used for
converting puddler’s balls into blooms,
in rolling mills, and rolled the balls be-

Held, the combination claimed by the
patentee as his mmprovement, consists

| of the use of grooves on both sides of

tween reciprocating plates or tables, or|a railway track, in which grooves only
between a revolving cylinder and a sta.| the flanges of car-wheels are to run, and

36
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which are to be too narrow to admit the
wheels of carringes having the most
slender rims or felloes; and the whole
of this combination or mechanism, is to
be depressed to a plane exactly corres-
ponding with that of the street in which
it may be introduced. Stimpson v. Balt.
& Sus. R. R. Co., 10 How., 344.—
WavNE, J.; Sup. Ct., 1850.

Rockixg CHAIRS.

BeAN'S PATENT.

Issued Murch 30¢h, 1840,

The patent was for ¢ a new and useful
improvement in the rocking chair,” and
the specification set forth that the prin-
cipal features of the invention consisted
in making thé stool and seat of the
chair in two parts, and causing the seat

to rock on the top of the stool, thus do- |

ing away with long rockers, and render-
ing the back of the chair susceptible of
being fixed in a reelining position at any
desired angle; but it was shown that
the same apparatus had been before ap-
plied, if not to chairs, at least in other ma-
chines, to purposes of a similar nature.

Held, that the invention, at most, was
an old Invention, apparatus or machinery
applied to a new purpose, and that the

patent was invalid. Bean v. Smallwood, |

2 Story, 411.—S8T0RY, J.; Mass., 1843,

SADDLES.

DixoN's PATENT.

Issued July 16th, 1849,

The patent was for “an improvement
in manufacturing men and women’s sad-
dles without saddletrees,” but the pat-

entee did not distinguish what was
new from what was old and before in
use, nor point ont in what particulars his
improvement consisted ; eld, that the
patent was therere void. Dizon v.
| Moyer, 4 Wash., 69, 73.—W ASHINGTON,
J.; Pa., 1821.

SAaw-MiLrs, CIRCULAR.

NORCROSS' PATENT.

Jssued January 15th, 1850,

The patent was for an “improvement
in circular saw-mills.” The mvantion
was for suspending the saw, so 1t could
have lateral vibration, which was ac-
complished by supporting the boxes in
which the journals of the arbor run,
upon standards, to whirh the boxes
were jointed, and being themselves
jointed to their foundation, so that the
arbor was kept horizontal, while it was
allowed sufficient lateral play, and when
thrown out of line it would recover it-
self by the action of the driving belt,
which was effected by passing the belt
up over a driving pulley above, thus
holding the frame up to the proper
point, so that the saw was actually sus-
pended by the belt, while it was kept
steady and made to move properly by
the frame bhelow,

Leld by the court, that the patent
was not for the two improvements—1st,
permitting the lateral motion of the saw
mandril or arbor, by the device of the
rocker boxes, and swing frame; and 2.,
restoring the saw to line by the elastic-
ity of the belt acting as a reacting
agent—separately, but for the combi-
nation of the two, and that the use ot
a metallic spring instead of the swing

l
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frame, to deflect the saw Into line, was | that has no check 2o its lateral motion,
not an infringement. ZLee v. Blandy, | at the centre, but has free end play, so
2 Fisher, 98.—Lxavirr, J.; Ohio, 1860.| as not in any case to have an end bear-
ing against a shoulder in its ordinary
revolutions. JZ¥id., 303,

L 2

Saw-amiLLs, PorTaBLE, CIRCULAR. 4. The claim is for the precise organ-
1zation described, the manner of aflix-

| - ] [ - -’ .
PAGE'S PATENT. ing and guiding the circular saw by

allowing end play to the shaft, in com-
| bination with the means of guiding it
by friction rollers, embracing it near to

1. Theinvention was foran ¢ improve-nits periphery, so as to leave its centre
ment in portable, circular saw-mills,” [ entirely unchecked laterally, Phillips
combining free end play of the saw|v. Page, 24 How., 167.—NELSON, J.

mandril with guide rollers at the pe-|Sup. Ct,, 1860.
riphery. | 5. It having been shown that mills

Held, that the patent was for tlie com- | of like construction had been used for
bination of end play of the saw shaft |sawing shingles; Zleld, that the patent
with guide rollers at the periphery, and | could not be sustained, because of its
covered the use of guide pins instead | application to the sawing of ordinary
of rollers, if they were used for the|logsin asaw-mill. Ibid., 166, 167.
saome purpose. And that it did not
evade the patent to employ o collar or
shoulder on the shaft, if there was still SEwWING MAcCHINES.
suflicient free end play or lateral action
of the saw arbor to accomplish the saw-

Issued July 16th, 1841,
Extended July 11th, 1855,

HowEg's PATENT.

ing sucecessfully, Page v. Georgia, Tisued September 10th, 1846,
MS.—Hawr, J.; N. Y., 1856. Ertended September 16th, 1860,

2. The patent is for 2 manner of aflix-
ing and guiding a circular saw by al-| 1. The original patent embraced five

lowing end play to its shaft, in combi-|claims. The first claim of this patent
nation with the means of guiding it by | was for “the forming of the seam by
friction rollers near its periphery, so as|ecarrying a thread through the cloth by
to leave its centre entirely wiichecked | means of a eurved needle on the end of
Interally ; Held, that the improvement|a vibrating arm, and the passing of a
comprehended by the patent was the|shuttle furnished with a bobbin, in the
frecdom of revolution of the saw, at|manner set forth, between the necdle
its centre, entirely unchecked Iaterally, | and its thread, under a combination and
wsed in combination with the friction |arrangement of parts substantially the
vollers, embracing the periphery of the |same with that deseribed.”
saw, Lage v. Ferry, 1 Fisher, 308~ Held by the court, that the real claim
WiLrixs, J. 5 Mich., 1857. is for the means by which the result, the
3. Or, the patent of the plaintiff cov-|forming of a seam, is reached, namely,

ers merely a combination of the use of | by carrying a thread through the cloth,
rollers, or their equivalents, with a saw | by means of the needle at the end of
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a vibrating arm, and then carrying the
shuttle with its bobbin between the
needle and its thread, under a combi-
nation and arrangement of parts sub-
stantially as described. Howe v. Mor-
ton, 13 Mo. Law Rep.—SpPraGUE, J.;
Mass., 1860.

2. The claim may be considered as
for the general combination and ar-
rangement of the parts described in the
specification, embracing the mechanism
for forming the stitch; the mechanism
consisting of two stationary holding sur-
faces, for holding the material to be
sewed; and 2 mechanism for feeding
the cloth—which consists of a picce of
metal with points projecting, which take
hold of the cloth and then by mechan-
ism carries the cloth with it between
the two stationary surfaces, and which
surfaces aid in keeping the cloth in
place while it is fed. Zbid.

3. These holding surfaces also aid in
making the stitch, by successively re-
sisting the thrust and retraction of the
needle, and keeping the cloth in posi-
tion, and exactly in the line where it
shouid be, so that the stitch is sure to
be made in the proper place. Zbid.

4. The eye-pointed needle was not
Howe’s invention, having been de-
scribed before his invention. Zdid.

5. Fisher & Gibbon’s machine, pat-
ented in England in December, 1844—
the specification of which was enrolled
in June, 1845-—contained a mechanism
by which one thread was carried by a
needle through the material, and then
another thread was carried by a shut-
tle between the needle and its thread;
but as Howe's ¢nwention was as early
as the middle of May, 1845, before the
enrolling of their specification in June,
1845, their invention was not patented,
within the meaning of §§ 7 and 15 of

the act of 1836, until after Howe's in-
vention, and Howe became entitled to 5
patent under § 9of the act of 1839, Zdid.

JOHRNSON'S PATENT.

Issued March Tth, 1854,

The patent was for an “improvement
In sewing machines,” and the part of
the patent under consideration was the
third claim :—the feeding of the mate-
rial to be sewed by means of a vibrating
piercing instrument—ecither the needle
itself, or some other instrument in the

timmediate vicinity thereof — substan-

-

tially as described.

Held by the court, that the patent
was not for a result, or for an abstract
idea or principle, but was for a means
or mechanism to accomplish a certain

lend. The use of the piercing instru-

ment to feed the cloth, and its use sub-
stantially 1n the manner described—
both go to constitute the invention of
the patentee. The use of either of the
two, and not the other, is no infringe-
ment. Jolknson v. Root, 1 Fisher, 355,

1856,—-SPRAGUE, J.; Mass., 1858,

SINGER’S PATENT.

Tssued August 12¢h, 1851.
Fetssued October 3d, 1854.

1. The first claim was for giving the
shuttle an additional forward move-
ment, after it had been stopped to close
the loop, for the purpose of drawing the
stitch tight, when such additional move-
ment is given at and in combination
with the feed motion in the reverse di
rection, and the findl upward movement

| of the needle, so that the threads shall

be drawn tight at the same time.,
Held, that this claim was for the com-
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bination of the mechanism deseribed, by
means of which three pulls are given
simultaneously to tighten the stitch; and
that the patent did not cover the result
attained, but the particular combina-
tion of mechanism producing the result.
Singer v. Wulmsley, 1 IMisher; 579.—
Gires, J.; Md,, 1859.

2. The sccond claim of such patent is
for the invention of a friction pad placed
between the seam and the bobbin, to
make a slight pressure on the thread to
prevent the formation of a loop above|
the cloth, but not suflicient to prevent
the needle drawing the thread through

the cloth to make the loop below it. |
Thid., 579.

3. The third elaim is for the combi-
nation of an adjustable arm carrying the
bobbin or spool, with an eye or guide, |
attached to and moving with the needle
carrier, and through which the thread
passes, so that by changing the angle of
stich arm any desired length of thread
can be given for the formation of the
loop. [1bid., 579.

4. The fourth claim is for the combi-
nation (for feeding the cloth) of the
friction of the surface of the periphery
of the feed wheel with the spring pres-
sure plate or pad, which grips the thing
to be sewed, agamnst the feeding sur-
face; the surface of the feed wheel hav-
Ing a fine thread or parallel groove cut
therein, to enable it to perform its oflice

in combination with the pressure plate,l
instead of being armed with pins.
Lhid., 579, 580,

5. The sewing machines of Ladd,
Webster & Co., of Boston,are not an in-
fringement on this patent, Zbid., 586.|

SINGER'S PATENT.
Issued April 13k, 1852,

This patent is for the invention of an

|

improvement in the friction pad, where
by the thread is saved from the chafing

| it would otherwise be liable to, by sub-

stituting for it a cut-off friction pad,
which alternately seizes and releases the
thread at proper intervals, 50 as to cause
the pad to press upon the thread when
required, and then to be released, while
the needle is passing through the cloth.
Singer v. Walmsley, 1 Fisher, 5380.—
Grres, J.; Md., 1859,

SINGER'S PATENT.

Issued Moy 30th, 1854.

This patent is for the combination
of the following mechanical devices:
First, A spring arm guide, through
which the thread passes from the ten-
sion to the needle. Second, The needle
carrier, forcing up the spring arm guide
to the himit fixed for it. Z%ird, A fixed
bridle, limiting the upward movement
of the spring arm guide. And Fourth,
A movable bridle to force down the

 guide to give the required amount of

slack thread for the formation of the
loop; the carrier forcing up the spring
arm gulde to the limit governed by the
fixed bridle, and the movable bridle
forcing it down again, to make the
slack thread, these motions being inde-
pendent of the thread or any contin-
gency affecting it. Singer v, Walmsley,
1 Fisher, 580.—Grxs, J.; Md., 1859.

SINGER'S PATENT.

Issued November 4th, 1856,

1. The second claim of this patent is
for the combination of a horizontal ta-
ble with the feed apparatus—the opera-
tive part of the feed wheel projecting
through the table, and acting on the
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under surface of the material to be
sewed, while the table answers the pur-
pose of stripping the material from the
feed wheel and to cover and protect
the mechanism which operatesit. Sing-
er v. Walmsley, 1 Fisher, 580, 581.—
Gires, J.; Md., 1859,

2, The third claim is for imparting
the fecding motion to the feed wheel,
for spacing the stitches, by griping the
periphery by a griping lever, in contra-
distinction to the action of a pawl on a
ratchet, whereby the extent of the feed-
ing motion may be adjusted and varied
to any degree, instead of being restricted
by the size of the ratchet teeth, fd., 581.

3. The fourth claim is for a combina-
tion of a feeder with a presser attached
to a slide, which keeps the plane of its
under surface always in the same rela-
tion to the plane of the table, thereby

avoiding the Inequality of prwessureP
which takes place when the presser 1s|

on an arm working on a fulerum or
hinge joint. Zbid., 581,

A. B. WiLsON'S PATENTS,

Issued November 12th, 1850,
Reissued January 22d, 1856, and divided into two
patents known as Reissues Nos, 345, 346.
No. 345 reissued December 9th, 1856, and known
as Redssue No. 414,

Reissue No. 346.

1. This patent embraces four claims.
1. For the method described of causing
the cloth to progress regularly by the
joint action of the surfaces between
which it is elasped, and which® act in
conjunction in the manner and for the
purposes mentioned, that is, in a regu-
Iar intermittent progress of the cloth, by
the means described, so that the cloth,
while grasped by the surfaces, could be
turned as it had before been turned when

it had been advanced by the hand of the
operator, and the purpose was to secure
a regularity‘of stitch and also that the
seams might be sewed of any consid-
| erable degree of curvature. 2. For the
| method of holding the cloth at rest by
| the needle, as described, in combination
with the method described of causing
it to progress regularly. 3. So arrang-
:ing the feeding surfaces that they, or
one of them, should also perform the
ofice of stripping the cloth from the
necdle as it rises. And 4. For mount-
g or attaching one of the feeding sur-
faces, so that 1t could be removed or
drawn away from the other at pleasure,
to cffect the objects set forth. The
second claim was admitted to bhe valid,
but the others were disputed. Potter
v. Holland, 4 Blatchf,, 241.—INGERSOLL,
J.; Ct., 1858,

2. IHeld, that the devices or means
spectfied in the first c¢laim were suflicient
to cause the cloth to progress regularly,
merely by the joint instrumdéntality of
| the two feeding surfaces, between which
it is clasped, and withou$ the aid of the
| needle or any other instrumentality, and
that the patent was not invalid, because
a useful result was not produced by the
means specified. Potter v. LHolland,
Tbid., 246, 247.
| 3. The third claim was for giving
one of the feeding surfaces the addi-
tional function of a stripper; Held,
as to this, that the mode of arrang-
ing the feeding surfaces, as pointed
out, so that they, or one of them, in
addition to the office which they per-
formed as acting as a ifeeder, should
also perform the office of a stripper,
was new, and was not known before
such invention, and thierefore the grant
of right in that patent for such arrange-
ment was valid. Zbid., 248.
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4. But such grant will not prevent
any one from using any stripper which
was known and in use prior to the in-
vention of Wilson. JZbid., 248.

5. The fourth eclaim was claimed to
be invalid for the reason that 1t requir-
ed no invention ; Held, that the device
mentioned in the fourth claim was new,
as well as useful, and had a suflicient
amount of invention to authorize a pat-
ent. Jbid., 249,

6. The leading original idea of Wil-
son 18 the substitution of the two sur-
faces between which the cloth is clasp-
ed or held, for the baster-plate of pre-
vious machines, and so arranging these
two surfices that one of them, by an
automatic intermittent motion of one or
Loth, would advance the cloth to the
needle, and at the same time admit of
its being turned by the hand, so as to
sew curved seams,
Fisher, 111.—NE1sox, J.; N. X., 1860.

7. This conception is capable of being
embodied in 2 working machine in va-
rious modes and forms; but so long us
the inventor’s ideas are found in the
construction and arrangement, no mat-
ter what may be its form or shape or
appearance, the party using it is appro-
priating his invention, and is an infring-
er. Jbid., 111,112,

8. All the several claims rest upon
and grow out of the main iImprovement
in the feeding apparatus, and this de-
vice being novel, these dependent com-
binations and devices may well be main-
tained. [Zbid., 111. '

Reissue No. 414,

1, What is patented by the patent
No. 414 is a sewing machine, having in
combination the three elements of a ta-
ble or platform to support the material

Lotter v. Wilson, 2

N
1

to be sewed ; a sewing mechanism prop-
er; and a mechanical automatic feed.
The only element claimed as new is the
mechanteal feed automatic, by which
the cloth 1s made to progress regularly
to be sewed, and to which the cloth is
not attached. JLotter v, Hollund, 4
Blatchf., 243.—INGERrsorL, J.; Ct., 1858,

9. There had before been known and
in use a sewing machine having in com
bination the three elements of a table
or platform, a sewing apparatus, and @
feed motion. It was claimed that al-
though the patentee had invented anew
feed motion, that he could not patent
the combination in a single machine, of
the elements of the table and sewing
mechanism, which constituted two of
the elements of the old combination,
and his new mechanical feed, but that
he could only patent his improvement
on the feed motion;

Held, that as the mechanical automat-
ic feed of Wilson was a new invention,
never having before been known, was
a new mechanical automatic feed, and
was an improvement on the old feed only
in the sense that any new and useful me:
chanical device to accomplish a given
purpose is an improvement on other
known mechanical devices to accomplish
the same object. ZLbid., 244.

3. And that as such new mechanical
automatic feed of the patentee was not
to be used in conjunction with, or in aid
of, or in addition to the old feed, but
was independent of it, and dispensed
Iwith it, and discarded 1t, that it was
an entire new deviee, and was a new and
independent element in the combination
patented to him, and that therefore 1t
must be held that the machine contain-
ing the combination of ciements pat-
ented to him was a new and different
machine from the machine containing

—
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the combination of old elements known
before his invention. Zbid., 245.

A, B. WiLsoN'S PATENT.

(F'itzgerald Patent.)
Issued December 19th, 1854,

This patent is an improvement on the
feed motion embraced in reissues Nos.
346, 414, The surface, moving the cloth
to the needle, is caused to drop from
the cloth, on its return to again seize it,
and advance it for another stitch. The
effect is, to free the cloth from the sur-
face in its return, with a view again to
advance it. The novelty of the inven-
tion was disputed. Held, from the
evidence, that Wilson was the first in-
ventor of the improvement described.
@rover & Baker Sew. Mach. Co.v.
Sloat, 2 Fisher, 114.—NELsonN, J.; N.
Y., 1860.

SOWING SEED.

CAHOON'S PATENT.

Issued September 1st, 1857.
Reissued May 17th, 1858,

1. The patent was for an “Iimprove-
ment in seeding machines,” and the ob-
ject of the invention was to sow sced
broadeast as the machine was drawn
along. The reissued patent had four
claims,

Held, that the improvements covered
by the first claim of the patent are, 1st.
A tubular chamber or discharger rotat-
ing rapidly on a horizontal axis; having
1its edge in a plane, vertical, or near-

ly so, to the horizon, and operating by |

centrifugal force generated by the revo-
lution of the chamber, to throw out the
seed 11 a plane of discharge, vertical or
nearly so to the horizon, and perpendic-
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ular to the line of travel of the machine..
Culoon v, Ring, 1 Fisher, 403.—CLir-
FORD, J.; Me., 1859.

2. The improvement described in the
second claim consists of a funnel or coun-
ical-shaped discharging chamber, hav-
ing flanches to arrest the seed and pre-
vent its dropping upon the ground, and.
assist to carry it round the axis of rev-
olution and accelerate its centrifugal
force. JZbid., 404,

3. The third improvement consists of
1a disk or plate of metal, or its equiva-
lent, placed 1n front of and combined

with the centrifugal discharger, to pre-
]vent the entrance of currents of air into
the discharger, which might interfere
with the proper distribution of the secd,,
by blowing it out of 1ts proper position
while it 1s still in the chamber. £0., 105,

4. The improvement covered by the:
fourth claim consists of a hopper to hold
a supply of sced, and deliver 1t to the
discharger, sueh hopper being corabine:d
with the discharger, and having a stirrer
to stir the grain, and a gate at its mouth
to regulate the quantity of grain that
will pass out and be sown. Jbid., 406..

5. lleld, also, that the seeding ma-
chine patented to Aaron Ring, March
2d, 1857, was an infringement on the
patent of Cahoon. [Zbid., 423.

]
I
i
1
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STEAM-ENGINES,

SICKLES' PATENT.

Issued September 15th, 1846,

1. The patent was for an “improve-
ment in steam-engines, in connecting
the cylinder and steam-chest.”” The claim
| was not simply for casting the steam-

chest with the cylinder, or with the cyl-
t inder bottom and condenser, but for the
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method of casting them together as de-
scribed.

ITeld, that what was secured to tl.-
patentee by this patent was, first, the
casting tiie steam-chest with the cylin-
der, by making the sides of the steam-
chests the sides of the cylinder, in com-
bination with the manner of fitting the
cylinder head and the lower end of the
cylinder to the chests as described, and
the mode of making the attachments
without the continuation of the flanches,
when the condenser is not on a line
of the eylinder and distinet therefrom.
Sickles v. The Pacific Mail Steawshiy
Company, MS.—INGERsoLy, J.; N. Y.,
1357,

2. And second, when the condenser
is on a line with the cylinder, and near
to it, the casting one steam-chest with
the cylinder, and the other with the
c¢ylinder bottom and condenser, by mak-
ing the side of one steam-chest the side
of the eylinder, and the side of the
other steam-chest the side of the con-
denser, in combination with the manner
of fitting the cylinder head and the
lower end of the cylinder to the chests
as described, and the mode of making
the attachments as described, when one
steam-chest is so cast on the cylinder
and the other on the condenser. Zbid.

STEAM (GENERATORS.

LATTA'’S PATENT.

Issued April 10th, 1855,

1. The patent was for an “improvement
in steam generators,” and the invention
claimed was for a mode of feeding 2
coiled tubular boiler, by means of a
hand pump, so as to throw water upon

pipes already heated, and thus generate!

PARTICULAR PATENTS. 569

STOVES,

il —

I
steam suddenly. In connection with

the hand pump was described a “ water
box,” or open water vessel, 0 as to en-
able the engineer to see the water going
in, thougl it3 place could be supplied
by any thing that will give motion to
some, mechanical contrivance, This
water box the defendant did not use,
and claimed that the plaintiff’s patent
was for a combinaticn, which was not
infringed by a use of less than all its.
parts.

Ield, by the court, that the patent
was for a combination, but that it was
a question for the jury whether the
water box was an essential element of
| the combination, and that the defendant

could not evade the patent by not nsing
a part not material, Latta v. Shawl,

Fisher, 471.—Luavrrr, J.; Olio, 1859.

2. The jury found it was not a ma-
terial part of the combination, and judg-
ment was for the plamtift. Lbid., 472.

L]

StovESs, COOKING.

Buck's PATENT.

Issued May 20th, 1839.

1. This patent was for “ improvements
in the construction of stoves, for cook-
ing,” and the claim was “the extending
of the oven under the apron or open
hearth of the stove, and in the combina-
tion thereof with the flues constructed as
specified,” that is, reverberating flues.
| s0 called, and a front flue, between the
froni plate of the stove and the front
| plate of the oven.

Held, that the invention was the com-
bination of the extension of the oven
| under the hearth of the stove, and the
reverberating flues, with the flue In
front, formed by the front plates. Buck
v. Hermance, 1 Blatebf, 400, 402.—
NEeLsox, J.; N. Y., 1849,
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the stove. JFoote v. Silsby, 1 Blatchf,,

tion of the extended oven and the re-|463.—NELson, J.; N. Y., 1849.

verberating flues, that is, the side and
centre flues, was old, the bringing into
connection with such old combination
the flue in front, made a new and a pat-
entable combination. [Z0id., 403. .

2. The claim of Buck is for the flues de-
scribed—reverberating flues—in combi-
nation with the extended oven. DBuck
v. Gill, 4 McLean, 176.—McLEax, J.;
Ohio, 1846.

FoOT1E'S PATENT.

Issued May 26¢h, 1842,

1. The patent was for *“a new and use-
ful mode of regulating the heat of stoves

and other structures for fires,” and the |
claim was for the applieation of the ex-|

pausive and contracting power of a me-
tallic rod by different degrees of heat,
to open and close a damper which gov-
erns the admission of alr into a stove or

other structure, by which a more per-

feet control over the heat is obtained
than can be by a damper in a flue ; and
also the mode described of setting the
heat of a stove at any requisite de-
gree, by which different degrees of ex-
pansion are requisite to open or close
the damper.

Held, that the substance of the dis-
covery as claimed by the patentee and
seccured to hiin by his patent, is the ap-
plication of the principle of the con-
traction and expansion of a metallic
rod, by the use of certain mechanical
contrivances deseribed and set forth, to
the cast or sheet-iron stove in common
use, by which means he produces 2 self-
regulating power over the heat of the
same, at any given degree of heat that
may be desired within the capacity of

2. The first claim, “the application
of the expansive and contracting power
of a metallic rod, by different degrees
of heat, to open and close a damper
which governs the admission of air into
a stove,” is not for a discovery of a nat-
ural property of the metallic rod, which
of 1itself, Is not a patentable subject,
but for a new application of it by means

of mechanical contrivances, which is
one of the commonest subjects of a
patent. Zbid., 464.

3. The claim in this patent in refer-
ence to regulating the heat of a stove
by the expansive and contracting power
of a metallic rod, is one independent
of any particular arrangement or com-
bination of machinery; and the io-
ventor has a right to use any means,
old or new, in the application of the
new property to préduce the new and
useful result. Zootev. Silsby, 2 Blatehf.,
263, 264.—NELsoN, J.; N. Y., 1851.

4. This patent, on appeal to the Su-
preme Court held to be valid. Silsdy
v. Foote, 20 How., 885.—NzxLsoN, J.;
Sup. Ct., 1857.

' STRAW-CUTTER.

HovEY'S PATENT.

Lssued February 12ih, 1844,

This patent was for an “improvement,
in straw-cutters,”’ and the claim was for
a cylinder “having any number of arms
around 1it, to which adjustable knives
are aflixed, constructed as described, in
combination with the roller against
which they cut, in the manner and for
the purpose set forth.”

- Held, that the patent was for a new
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combination, which was good, unless all
the parts had been known in such com-
bination. Hovey v. Henry, 3 West.
Law Jour.,154.—W 00DBURY, J.; Mass.,
1845,

"TATLORS' SHEARS.

HEeINRICIH'S PATENT.

Issued February 2th, 1839,

The patent was for “an improvement
in tailor’s shears,” and the invention
claimed consisted of three things. 1st,
the projection at the point of the beak,
on the upper bow. 2d, the addition of a
convex protuberance or swelling on the
right side of the upper and lower bows
to fill the palm of the hands; and 38d, a
concave lip on the left side of the up-
per bow, for the thumb to rest upon.
The improvement enabled a person to
hold the shears with a firmer grasp.

Iield, that the invention did not con-
sist in a resting point for the handles
80 as to avoid 2 strain upon the joint of
the shears, as that had been done in
many ways. But the invention consists

in the beak, by which such old result is |

produced by new means., Heinrich v.
Lather, 6 McLean, 346, 348.—McLEaN,
J.; Ohio, 1855.

TeREAD, PACKING, &cC.

TL,ANGDON'S PATENT.

Jesued June 20th, 1821.

LChe patent was “{for an improvement
o preparing and packing cotton and
other threads, and floss cotton for re-
talling,” and the specification set forth
the Improvement as consisting *1n fold-
ing the thread and floss cotton into

TAILORS' SHEARS. THREAD PACEING. VALVES,

skeins or hanks of a convenient quan-
tity for retailing, with a sealed ywrapper
round the same, and a label containing
the number and description of the ar-
ticle.” |

tleld, that the patent was void be-
cause the Invention was not a useful
one within the meaning of the patent
law. Langdon v. D¢ Groot, 1 Paine,
204, 206.—LiviNgsrox, J.; N. Y., 1822,

Y ALVES FOrR (GOVERNORS,

JUDSON'S PATENT.

Issued November 5th, 1850.
Reissued Junuary 10{h, 1854,

1. This patent was for an “improved
valve for governors,” and the object
of the Invention wasan improvement in
the valve, by which an increase or de-
| crease in the motion of an engine 1Is
effected, without any disturbance, or as
little as practicable.

Lleld, that the invention was for an
inprovement and was not for a combi-
nation, and that the right secured by
the patent was for the making an open-
iIng or openings controlled by the gov-
fernor valves of steam-engines of gradu-

ally Increasing capacities from the closed
| to the open position: but such openings,
while gradual or regular, are not ne-

cessarily in geometrical or arithmetical
progression. Jud: uv.Moore, 1 Fisher,
5490, 550.—LEAv1. ., J.; Ohio, 1800.

2. The prineiple of a gradual open-
ing, through all the range of motion, is

the distinet characteristic of Judson’s
invention. [bid., 556.

3. The patent is for a distinet and in-
dependent improvement, and not for a
combination. The claim 1s for an 1m-
proved valve, and that valve to operate
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in connection with & govefnor s and
there is.no claim of an invention dis-
connected from the governor. The dis-
tmgulshm g characteristic of the valve
18, that the openings should he produced
upon the principle of graduation, con-
trolled by the governor, so that the en-
gme shall be governed with ‘upiformity
in any state of steam in the boiler, and
accommodate itself to any degiee of
pressure or labor that can be thrown
upon it, Judson v. Cope, 1 Fisher, 622.
—LEeavitt, J. ; Ohio, 1860.

Varves, LirtiNg, AND TRIPPING.
SICELES' FPATENT.

Issued Moy 20th, 1842.

1. This patent was for “apparatus
for lifting and regulating the closing of
the valves of steam-engines,” and the
subject matter of his improvement was
thé puppet valve acted on in the usual
way, connected with a valve stem, and
raised by a lifter.

- Held, that the patentee was the first
inventor of the improved machinery de-
scribed in his patent, for effecting a cut-

off in steam-engines. Sickles v. Glow.
Manuvf. Co., 1 Fisher, 225.—~GRIER, J.;

N. J., 1858.

2. The specification sets forth two
separate improvements, not claimed
jointly as one maclkine, but as distinct

improvements of two several parts of a

Lnown machine, JZbid., 229.
3." The first c¢laim 1s not for the

scheme of tripping valves, but for a
combination of certain devices as an im-
provement, in the manner of tripping
valves, and the combination and ar-

rangement of parts have all reference
to a peculiar sort of valve—the puppet
valve. . 1bid., 231."

4. The second claim is for the regu-
lating the closing of the valves and pre-
venting them from slamming, by means
of a water reservoir, or a reservoir of
water, oil,or other fluid. The word fluid
13 used in its popular sense as a synonym
for liquid. There is no intimation that
an elastic fluid, as air, could be used for
the same purpose. Z&id., 236.

5. But the apparatus described in the
first and second claims must be com-
bined to effect the purpose intended.

| The two things constituto one whole

invention. Jbid.,2

6. The mventlon of Corlies for trip-
pmg sliding valves, and breaking the
shock of the weight used to close such
valve by cushioning it on an air cush-
ton, 18 no infringement of Sickles’ pat-
ent. f bid., 236-8.

Thg claims of the patent of Sickles.
of May 20th, 1842, for regulating the
closing of the valves of stezm-engines,
and preveating their slamming, “by
means of a water reservoir,” are not in-
fringed by the patent of Corlies of July
29th, 1851, in which the weights which
close the valves are prevented from
slamming by being cushioned on air.
Sickles v. Youngs, 3 Blatchf,, 301.—
NEwson, J.; N. Y., 1855,

8. The term fluid in Sickles’ patent:
means & fluid that is tangible, that can
be seen or handled like water or oil,
and with which a vessel can be filled in
part or in whole at the option of the
patentee. It does not embrace air,
though the term fluid in its generic and
technical scientific sense includes air anc.

the gases. JIdid., 302,
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governing the action of valve cocks,”
adapted to the purposes of water-closets,
and the nature of the invention consist-
ed in providing and applying 2 governor
to the valve or valves of a cock, adapt-
ed to the purposes of a water-closet, &e.,
by which the valve could be made to
open or close gradually, and while open-
ing or closing to admit a limited supply
of water to pass through, and thus

Vanves, LiFTiNG.

B1081.88' PATENT.

Issued September 19th, 1845,
Extended September 19¢th, 1869,
Reissued February 21st, 1860.

This patent was for an ¢improve-
ment in cut-off valves of steam-engines ;”
Held, the novelty of the invention eon-|avoid - the necessity of employing any
sisted in the new set of ideas by which | cistern or reservoir of water between
the patentee saw the possibility of dis-|the main supply and basin. The varia-
vensing with the lifting motion as a|ble chamber could be filled with air or
means of detaching the valve and al-| water.
lowing it to drop, and in deriving| Held, that the patent covered the
power from some other part of the en- combining such variable chamber and
vine Sickles v. Borden, 3 Blatchf,, 538.——| yalves by the means specified, so that
Neusow, J.; N. Y., 1856. ~ lthe variable chamber, by the discharge

2. The improvement, however, does|of the air or water, or the drawing in of
not limit the patentee to the motion or|air or water should control the closing
power derived from the eccentric strap, | of the vaive, the valve being self-closed
but it may be taken from any other|by a spring or its equivalent. Barthol-
moving part of the engine, always ex-iomew v. Sawyer, MS.—INGERSOLL, J. ;

cluding, however, the motion from the

lifting rod. Zb¢d., 538.
3. Such independent motion may be

used to trip‘the valve at any desirable

point, at the discretion of the engineer,
or constructor. Jfbid., 5389.

4. The claim in the reissued patent|flow of water.

N. Y., 1859.

2. The object of the variable cham-
ber is to resist the action of the spring
or weight that closes the valve, so that
the closing, instead of being sudden,

shall be gradual, to allow the required
Ibid.

for “imparting a coexisting movement,|

to two reciprocating catch pieces, in
the operation of the trip cut-off valves,”

is for an effect or function, and is not
Sickles v. The Fulls Co.,

4 Blatchfl, 509.—NzwLson, J. ; Ct., 1861,

prtentable.

WATER-CLOSET VALVES, (XOVERNORS
FOR.

BARTHOLOMEW'S PATENT.

Tasued June 20th, . 1854.

WATER-WHEELS.

PARKER'S PATENT.

" Issued Oclober 19¢h, 1829,
Butended Oclober 19th, 1843.

1. This patent was for an “ improve-
ment in percussion and reaction water-
wheels,” The invention consists not
only in the combination, but in the im-
provement of several of the parts of

1. This patent was for % 2 method of | which that combination is composed.
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The violation of one of them is there-
fore an infringement. Parkerv. Ha-
worth, 4 McLean, 474.—McLEaAN, J.;
Ill., 1848.

2. The claim intended to be made 1In
this patent, is that of the wheel called
the compound vertical, percussion, and
reaction wheel ; the concentric cylinders
enclosing the shaft, and the manner of
supporting them ; and the spouts which
conduct the water to the wheel. Par-
ker v. Stiles, 5 McLean, 58.-—Lgavirt,
J.; Ohio, 1849,

3. But it does not embrace the ar-
. rangement or duplication of wheels, on
a horizontal shaft, as a part of the in-
vention of the patentee. Zbid., 58, 59.

4. The concentrie cylinders enclosing
the shaft, and the spiral conductors for
leading the water to the wheels, are
also within the claims of the patent.
1bid., 60.

5. The patentee claims to have been
the first to discover, devise, and apply
to use, 1. The propulsive effect of vor-
tical motion of water in a reaction
wheel, operating by its centrifugal
force, and so directed by mechanism as
to operate in the appropriate direction.
Parker v. Hulme, 7 West. Law Jour.,
421.—KANE, J.; Pa., 1849,

6. And 2. The mechanical arrange-
ments for making, guiding, and control-
ling the vortical motion, as set forth in
their specification, both as new mechan-
ical devices, considered separately in
their application to these objects, and
as new in their combination to produce
and effectuate, or perfect the same ob-
jects. Lbid., 421,

7. Held, that the mechanical ar-
rangements and devices, separately or
in combination, are patentable. In re-
gard to the arrangement of vertical
wheels in - pairs on a horizontal shaft,

the mere fact that this was a duplica-
tion of the single wheel did not, of it~
self, invalidate the patent. Duplication,
producing a new and useful result, may
be patentable. It is often the material
part of a discovery, because it may be
that which renders useful what was pre-
viously useless. [Z&id., 421.

8. Held, also, that the more general
subject of the claim—the propulsive ef-
fect of vortical motion of water in a re-

action wheel operating by its centrifu-

gal force, and so directed by mechanism
as to operate in a given direction—was
also a valid subject of claim, and prop-
erly to be secured by letters patent.
1bid., 422,

9. Held as matters of law—-1. That
the letters patent vested in the paten-
tees an exclusive right to construct and
use mechanical devices, whether such
as are described in their specification,
or equivalent therefor, for producing,
directing, and applying, as a motive
power, in reaction wheels, the centrifu-
gal force of water revolving vortically
round the shaft, and passing into and
acting upon the wheels in*the direction
of their revolution. JZbid., 422.

10. And 2. A similar exclusive right
to employ vortical recction wheels, hav-
ing two or more wheels arranged in
pairs on the same horizontal shaft. Zbid.,
423.

11. In Parker v. Hulme, Pa., the
jury found specially that the patentees
“ were the first to invent and apply to
use two or more regction wheels ar
ranged in pairs on an horizontal shaft.”

LParker v. Sears, 1 Fisher, 98.—GRIER,
J.; Pa., 1850,

12, In Parker v.-Stiles, Ohio, it was
so fully proven that the patentees were
not the first inventors of such arrange-
ment that the plaintiffs admitted the
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fact and denied that the patent claimed
such a machiite, and the court held
“that the plaintifi’'s patent did not
claim the duplication of wheels on a
horizontal shaft.,” Zbid., 98,

13. In Parker v. Ferguson, N. Y.,
the court instructed the jury the wheel
claimed was ‘‘ one constructed by plac-
ing two or more of the wheels on a
horizontal shaft, with the Inner and
outer cylinders supplied with water by
a spiral spout.” Zbid.,101.

14. This patent is not for the vertical
or horizontal arrangement of the wheels
upon the shaft, or the putting them in
pairs; neither does it embrace as a dis-
tinct discovery, the concentric cylinder
enclosing the shaft, nor the spout, the
grate, the outer cylinder, or the buckets
" on the wheel. Wintermute v. Reding-
ton, 1 Fisher, 248.—WiLsox, J.; Ohio,
1856. |

wheel,” invented by the patentee for the
purpose of gaining power by applying
animal weight to the propelling of boats.
on water, or to machinery on land ; but
1t was not stated what was the nature
of the invention upon which it was al-
leged to be an improvement, nor wheth-
er patented or not.

Held, that the nature of the improve-
ment was altogether unintelligible, and
the .patent void. Zsaacs v. Cooper, +
Wash,, 259, 261.—WAsHINGTON, J.3
1821. '

Woop-Bexomne MACHINE.

MoRrRIS' PATENT.

Issued March 11th, 1856.

1. This patent was for an * improved
method of bending wood,” and the im-

15. The purpose or aim is to obtain|provement was for working the levers

an increase of power with a given quan-| that bent the wood, on “fixed fulerums,”
tity of water; and the secret of the in-[to prevent the wood twisting while
vention of the wheel 1s the vortical mo-|being bent, and also in attaching clamps
tion of the water on the wheel, which|to the levers, which should abut against
. operates as a coeflicient to the reactive|the end of the wood, thus upsetting the
power of the water in the buckets, |filre and preventing breakage on the
Ibid., 248, 249. ' outside of the curve, and the claim was,
16. The essence of the invention is,|1st, for the clamps, to prevent end ex-
the producing a vortical motion on a{pansion; and 2d, the levers working
reuction wheel, in the line of its motion, | on fixed fulcrums, for the purposes set.
and ihe invention of producing a vor-|forth. |
tical motion upon a percussion or im-{ eld, that the claim was not for a
pact water-wheel, is not within the|combination, but for two distinct im-
claim. Zbid., 250, provements in the art of bending wood,
and that the use of both or either was
an infringement. Morris v, Barrett, 1
Fisher, 463.-——LEavirt, J.; Ohio, 1853,
9, Held also, that the use of radiate
ing arms with rollers for the plaintifi’s |
fulerums, and clamps permitting a pare

The pa.tent was for “an improvement tial relaxation, Wwas an inﬁ*ingement on
on the horizontal circular plane or the patent. [Zbid., 482-465.

WaEeELs, HORI1ZONTAL, FOR 1BOATS,

IsAACS' PATENT.
Jssued November 1'1th, 1819.
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1. If one has a right to a machine,
and to the use of it, he has a right to
work it himself, or by his servants, or
to lease it out to any other person. Lut-
genv. Kanowrs,1 Wash,,1°3,—Wasn-
INGTON, J.; Pa., 1804.

2. The power of Congress is only to

3 Htory, 408, 407.—S10RY, J.; R. I,
1844. o -

5. Under § 18 of the act of 1836,
these who are in the use of the pat-
ented article at the time of the renewal,
are entitled to the benefit of a renewal,
of a patent, and such persons have the
right to continue to use, during such
extension, the machines held by them
at the time of sucli renc.. .l “to the ex-
tent of their interests,”’ be that interest
in one or more machines. Wilson v.
Ilosseau, 4 How., 682, 683.—NELSON,
J.; Sup. Ct., 1845.

6. The right to use a machine to be
constructed according to a certain spec-
ification, involves the right Zo make, or
cause to be made, the machine thus per-

ascertain and define the rights of prop-|mitted to be used. Woodworth v. Cur-

-erty in the invention or work; it does
not extend to regulating the use of it.
This is exclusively of local cognizance,
Such property, like every other species
of property, must be used and enjoyed
within each state according to the laws

tis, 2 Wood. & Min., 526.— W 00DBURY,
J.; Mass., 1847%.

7. In respect to some patents, the
right to make, vend, or use, may be
separated. The circumstances, nature,
and words of each grant must decide

of such state. Livingston v. Van In-|the construction which is just and legal

gen, 9 John, 581.—KxENT, Ch. J.; N.
Y., 1812.

3. The sale of a patented machine
by a sheriff, under an execu.ion, does
not in and of itself convey to the pur-
.chaser any right to use the machine in
the manner pointed. out in the patent-
right. The purchaser acts at his own
peril.  Sawin v. Gwild, 1 Gall., 487.—
‘STORY, J.; Mass,, 1813.

4. To entitle a purchaser of a machine
to the benefits of § 7 of the act of 1839,
he must be one who has used the inven-
tion before the application for a patent
‘by license from the iinventor himself,

Tbid., 526.

8. Where A owned the right to an
invention—~Woodworth’s planing ma-
chine—for a certain district, and con-
veyed to B the authority to use one
machine in that distrieY, Held, that B
could build as well as use such machine,
and that he might build and use another
‘insggad of it, but not both at one time,
| Ibid., 526, 5327.

0. The right or license to use one
machine during the term of the patent,
does not mean -any particular machine .
then sold, but has reference to what
must be considered one machine in num-

~and not a fraudulent purchaser, or a{ber at one time. :A second machine
purchaser from a wrongdoer, without | may therefore be run if the first one
the knowledge or against the will of the | wears out. or is destroyed by fire, or
inventor. - Pierson v. Bagle Screw Co.,|is constructed erroneously, or is dis
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used entlrely for want of repalr I bid., nnphed rlght of use; but sich ¢ an infi-

521.

~'| ence does’ not necessamly follow where

10. The right to use such a machine | the sale of the machine is made by ons
may be assigned to a third person. A | who has'no exelusive right, but only a

machine and a right to use it is personal
property rather than a mere patent-
right, 2ud has all the incidents-of per-
sonal property, making it subJect to
pass by sale. [Ibid., 527. .

11. Under § 18 of the act of 1836,
the use of such a machine may be con-

license to use. Ttid., 278.

" 18, Under the rule laid down in W7
801 V. .Rosseau, 4 How., 646, 1845,
where the miaterial of a combination
ceases to’ emst, in whatever way that
may oceur, the 1'1ght to renew depends
upon the rigitt to make the invention.

tinued, notmthstandmg the extension|If the right to make does not exist,

of the patent, until it is worn out, or
destroyed. Zbid., 52S. |
12. The assignees and grantees hav-
ing such right to use, are those holding
that right at the time of the renewal of
the patent. J[fbid.,530.

there is no right to rebuild. Welson v.
Simpson, 9 How., 123 ——WAYNE, J.
Sup. Ct., 1849, -
19. But it does not follow, when oné
of the elements of the combination has

4 become so much worn as to be inopera-

13. Their right is not, however, a|tive, or has been broken, that the ma-
mere personal pl'l_wlege, but a right of | chiné no longer cxists for restoration to
property in and attached to the machine | its original use, by the owner who has

used, when it is the last one used at the | bought its use.
‘|injury is partial, then repair is resto-

time the term expires. Zbzd., 530.

14. The machine and the right at-|ration and not 1econst1uct10n

“When the wearing or

Lbid. ’

tached to it may pass by sale, dewse, 123.

or levy of execution, or assignment of
an insolvent's effects. L bz‘d., 530.

15. The right to use 2 machine caanot
be made to depend upon or be affected
by the fact of the sale of one machine or
the purchase of another.
fore, a party had the right to use one ma-

‘Where, there-| a combination.

20. Repairing partial injuries, wheth-
er they occur from accident or wear, is
only refitting a machine for use. .And

| it is no more than that, though it shall
| be a replacement of an essentia). pait of

Tbid., 123.
21. But if a patented machine as a

chine, his right wasnot affected by selling | whole should happen to be broken, 50
that particular machine and purchasing | that its parts could not be readjusted,

another. Wilsonv. Stolley, 4 McLean,
277.—McLEraN, J.; Ohio, 1847.

16. A license to use one machine will

always be construed to run a machine,

or be so much worn as to be useléss,
a purchaser cannot make or replace it
by another, but must "buy a new one.
The doing of either would be a recon:

whether the particular one existing at]struction. Zbid., 124,

the time of the license or not, unless the
license in express terms.is limited to
one identical machine. 7Ibid., 278.

17. The sale of a patented machine
does not necessarily carry the right to

use 1it.
27

A sale by the patentee gives an'

22. If, however, it is a part of an
original combination, essential to its use,
then the right to repair and replace oc-

curs. Ibid., 124. |
23. The right to replace the cutters

in Woodworth’s planing machine 1s a
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part of the invention transferred to an |to repair, but not to construct. It also

assignee, a8 the use of the machine de-
pends upon the replacement of such
cutters; as a machine will last several
years, whereas the cutters must be re-
placed every sixty or ninety days.
Ibid., 125.

24. And an assignee of a right to use
such a planing machine, who has,under
the decision in Wilson v. Rosseau, 4
How., 648, the right to continue the
use of a particular machine after the
extension of the patent, may replace

the knives or cutters when worn out,

without destroying the identity of the
machine; the right to replace is a part
of the invention transferred. JZbid.,
125, 128. |

25. A replacement of temporary parts
does not alter the identity of a machine,
but preserves i, though there may not
be in it every part of its original mate-
vial. Zbid., 126.

28. Under § 18 of the act of 1838, as
sonstrued by the Supreme Court in
Wilson v. Rosseau, 4 How., 682, a li-
rensee may contihue to use an invention
rwetually in use by him at the time of an
sxtension, during the term of such ex-
cension ; but no such right exists under
an extension by act of Congress, unless
specially provided for. Bloomer v.
Stolley, 5 McLean, 163.—McLEaN, J.;
Ohio, 1850.

27. Contracts in relation to a patent-
2d machine or implement are regulated
by the laws of the several states, and
are subject to state jurisdiction. Wilson
v. Sandford, 10 How., 99.—TaxEY, Ch.
J.; Sup. Ct., 1850.

28. The right- to make a machine is
gistinet from that of using it.—Bicknell
v. Todd, 5 McLean, 238.—McLEaN, J.;
Ohio, 1851,

28. The right to use implies a right

3 \

nnplles a nght to purchase when the-
one in wuse is worn out or destroyed.
Ibid., 239,

30. The purchase of an implement or
machine for the purpose of use in the:
ordinary pursuits of life, does not be-
come possessed of a portion of the fran-
chise or monwpoly conferred by the pat-
ent, derived from and under the United
States, and which is the right to exclude
every one from making, using, or vend-
ing the thing patented. Bloomer v.
Me Quewan, 14 How., 549.—Tanzy,
Ch. J.; Sup. Ct., 1852,

31. Such a purchaser, in using the
thing purchased, exercises no right con-
ferred by the acts of Congress, nor does-
e derive title to it by virtue of the
franchise granted to the patentee ; when
the machine passes into his hands, it is
no longer within the limits of the mo-
nopoly, or under the protection of the
act of Congress., Lbid., 549,

32. If his right to it is infringed, he
must seek redress in the courts of the:
state, and according to its iaws, and not.
i the courts of the United States, or
under the acts of Congress. The im-
plement becomes his private property,
not protected by the laws of the United
States, but by those of the state in which
1t is sitwated. Zdid., 549, 550.

33. Like other individual property,
1t is then subject to state taxation.
Lbid., 550.

. 84. The value of the implement or
machine in the hands of a purchaser for
use does not depend on the time for
which the exclusive possession is grant-
ed to the patentee, nor upon the exclu-
sion of others from its use. He does
not look to the duration of the exclu-
sive privilege, but to the usefulness of
the thing he buys, and the advantages
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he will derive from its use. JZ&id.,| 8$8. Under the provisions of § 18 of

550.
35. Under the decision of Wilson v.

Rosseauw, 4 How., 688, one in the law-

ful use and ownership of a patented
machine, under a purchase made during
the original term of the patent, may
coniinue to use such a machine during
an extension of the patent, under the
provisions of § 18 of the act of 18386,
‘and is also entitled, within the spirit
and intention of the patent laws, to
continue to use such machine during an
after extension made by special act of
Congress, unless there 1is something in
the language of the act requiring a dif-
ferent construction. . £bid.

36. Where a patentee under his ori-
ginal patent, prior to the commence-
ment of an extended term, had sold a
machine made by himself under his pat-
ent, Held, that the vendee had a right
to continue to use such machine during
the extended term: and that this right
existed, though such extension was by
special act of Congress, without any
saving clause in favor of assignees, or
of persons who had acquired rights un-
der the previous term of the patent.
Blanckard v, Whitney, 3 Blatchf,, 309,~—
NeLson, J.; Ct., 1855.

37. There is a manifest distinction
between a case where the title to a2 ma-
chine is derived from a person who has
purchased simply a right or license to
manufacture it under the patent, and a
case where the purchase of the article
is made directly from the patentee. In
one case the patentee has parted only
with his interest in the term of the
patent, which is limited: in the other,
he has sold the machine itself, with all

the rights appertaining to his title as
vendor; and of course without any limita-

tion of its use or enjoyment. Jbid., 309,

the act of 1836, an assignee or person
in use of the invention at the time of
the expiration of the original patent, has
a right to continue, under an extension
of such patent, the use of *the thing
patented,” whether the patent be for a
process, and a machine to be used in
such process—or for a process alone—
or for a machine alone, and whethor the
identical machinery in use by such per-
son under the extended patent was or
was not in . existence prior to the re-
newal of the patent. Day v. Union
Rub. Co., 3 Blatch,, 49, 504,~HaLy, J. 3
N. Y., 1856.

89, Where at the expiration of the
original term of the patent, A had a
right to use the patented invention for
the manufacture of certain articles, and
continued, during an extension of the
patent granted under § 18 of the act of
1836, the use of the invention to the ex-
tent he was entitled at the time the orig-
inal expired, Held, that A had the right
to continue such use during the extended
patent as against B, an assignee of the
original patentee. ZLbid., 497.

40. The language of § 18 of the act of
1836, as to the rights of assignees and
grantees of an original patent, under an
extended term thereof, is broad enough
to cover and protect, and was intended
to cover and protect, the right to use
the patented invention during the ex-
tension, whether such right arose from
a direct assignment or grant (from the
patentee) of a limited or unlimited right
to use, or from the purchase of the ma~
chine. J[1b%d., 497.

41, The sale of a machine, and the
right to use a patented article with it,
imports a license to use the article pat-
ented : and such license is nmot within
the provisions of § 11 of the act of 1836,
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which require an assignment or grant
to be in writing. Buss v. Putney, 11
Mo. Law Rep, 687 — J.; N.
H., 1858,

42, When a patented machine right-
fully passes to the hands of a purchaser
from the patentee, or any person au-
thorized to comvey it, such machine is
no longer within the monopoly, or un-
der the peculiar protection granted to
patented rights: it is no longer pro-
tected by the laws of the United States,
but by the laws of the state in which it
is situated. Chaffee v. Boston Belt. Co.,
22 How,, 228 —-OLIFFORD, J.; Sup. Ct.,
1859.

43. By a valid sale and purchase, the
patented machine becomes the private
individual property of the purchaser,
and it is no longer protected by the
laws of the United States, bnt by the
laws of the state in which it is situated.
Lbid., 223.

44. The person acquiring title may
continue to use the machine until worn
out, or may repair it, or improve it, in
the same manner as if dealing with
property of any other kind. 7:d., 228.

45. The fact that certain machines
were a patented article cannot affect a
contract of insurance against loss by
fire, to measure the damages by its
value when the loss occurred. What
they were worth, patented or unpat-
ented, 18 the measure of. their value.
Com. Ins. Co. v. Sennett, 37 Penn., 209.
—THOMPSON, J.; Pa., 1860.

B. Proovcrs or, RiGHT To SELL AND
USE.

1. A contract to buy all the product
of a patented machine, during a certain
period, does not render the purchaser
liable t¢ an action of infringement for

‘ulation or otherwise.

the use of the machine, upon which

made. [Keplinger v. De Young, 10
Wheat., 864.~—WasniNgTON, J.; Sup.
Ct., 1825.

2. Otherwise, if snch contract is only
a colorable purchase of the products,
but is in reality a hiving of the machme
Ibid., 364.

3. Artlcles manufactured under a pat-
ent may be sold at any and every place,
by any one who has purchased for spec-
The patent law
protects the thing patented and not the
products., Boyd v. Brown, 3 McLean,
296.—McLEAN, J.; Obio, 1843.

4, The right of an assignee of a pat-
ent-right, for a particular district, is not
infringed upon by the sale within such
district, of the product of the same
patent-right, manufactured by a party
holding an interest in the same patent,
in another district. Zdid., 296.

5. Whether, if the manufacturer in
the second district was actually engaged
in selling such articles within the dis-

{rict held by the other, it would not be

a violation of the right of such other
person; query. Jbid., 296.

8. The exclusive grant in a patent is
the construction and wuse of the thing
patented. The patent law protects the
thing patented, and not the product.
Zbid., 297.

7. The sale of a thing manufactured
by a patented machine, is no violation
of the exclusive right to use, construct,
or sell, the machine itself. The product
cannot be reachad except in the hands
of some one in sonse manner connected
with the use of the patented machine.
DBoyd v. M. ilping, 3 McLean, 429—
McLEeaN, J.; Ohio, 1844.

8. But if the sale of the product is by
some one connected with the illegal use
of the machine, he is responsible in

)
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damages, and the court will restrain
him from selling the product. 7 bzd

430.

0. And this may be done, if the court |

have jurisdiction of the person, though
the use of the machine is beyond the
jurisdiction of the court. JZbid., 430.

~ 10. An assignment of an exclusive
richt to make, use, and ~vend to others
a patented machine, within a certain
* territory only, does not prohibit the as-
sicnee from selling elsewhere, out of
the said territory, the products of such
machines. Simpson v. Wilson, 4+ How.,
711.~NELSON, J.; Sup. Ct., 1845.

11. The restriction in the assignment
applies solely to the using of the machine
and s no restriction as to place, of the
sale of the product. Z&id., 711. -

12. A purchaser, for his own account,
of articles manufactured by a patented
machine, though purchased with a full
knowledge that they were manufactured
in violation of the patent, cannot be en-
joined, or held liable in any other way.
Aanon., 3 West. Law Jour,, 144.—BETTS,
J.; N. Y., 1845.

13. The sale of an article, if the pro-
duct of an invention, is not a “sale of
the invention,” within the meaning of § 7
of the act of 1839. A sale within that
section, must be a sale of the invention,
or patented article. But where a patent
was for'a destgn, an ornamental design
for figured silk buttons—and such de-
sign was worked on the face of the but-
ton, whether a sale of the button would
not be a sale of the design, the thing
patented:. Booth v. Garelly, 1 Blatchf.,
250.—~NELsoN, J.; N. Y., 1847.

14. An action of infringement cannot
be maintained against a mere purchaser
of articles, manufactured in violation
of a patent, after they have been man-
ufactured, unless he is concerned in the

manufacture. Blanch. Gur-Stock Tur.
Co. v. Jacobs, 2 Blatchf,, 70, 71.—
BETTs, J.3 N. Y., 1847%.

15. Where A and B agreed with C,
to purchase of the latter, all of a certain
article, lead pipe, which he shounld make,
A and B agreeing to furnish. the lead,
and pay C a given price for manufactu-
ring, and C used in such manufacture
a machine patented to plaintiff’s as-
signor. Held, in an action for infringe-
ment against A, B, and C, that if A and
B had no connection with the manu-
facture except to furnish the lead and
pay a given price, that they were not
liable for infringement. Zatham v. Le
Roy, MS.—NxwsoN, J.; N. Y., 1849,

16. But if the agreement was only
colorable, and entered into for the pur-
pose of securing the profits of the bus-
iness without assuming the responsibili-
ty for the use of the invention, then
they would beliable. Aiding and assist-
ing a person in carrying on such a busi-
ness, and in operating the machinery, will
implicate the parties so engaged. Jbid.

17. Where a license to run a planing
machine contained a condition that the
licensees should not sell dressed lumber
out of the limits. of the territory as-
signed, nor dress lumber for other per-
sons to be, carried out of such terri-
tory, and sold as an article of merchan-
dise, Held, the true meaning of the
condition was, that under no circums-
stances, could the planed article, with
the privity or consent of the licensees,
be sold out of their territory, or be sold
within such territory to be carried out
and resold, and that such use would be
enjoined as in violation of the license.
Wilson v. Sherman, 1 Blatehf, 539,
540.—NELsON, J.; N. Y., 1850.

18. Where a license to use a patented
machine contained a clause restricting
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the sale of the product, except in the
territory within which such machine
could 'be used, but the actual agree-
ment was, that the licensee was to have
the right to vend the products without
any restriction as to place; .Held, that
a court of equity would reform the con-
tract to make it as the parties under-
siood it at the time it was made; but
if, in the mean time, the rights of bona

fide purchasers intervened, which might

be prejudiced, then the contract could
not be reformed. Woodworth v. Cook,
2 Blatchf, 164, 159.—NEgwsox, J.; N.
Y., 1850.

19. The sale or use of the product of
a patented machine, is no violation of
the exclusive right to use, construct, or
sell the machine itself. Goodyear v.
The Railroads, 2 Wall,, Jr.,” 362.—
GRIER, J.; N. J., 1853.

20. Where a known manufacture or
product is in the market, purchasers
are not bound to inquire whether it
was made on a patented machine, or by
a patented process. JZbid., 362.

21. But if a patentee be the inventor
or discoverer of a new manufacture or
composition of matter, not known or
used by others before his discovery
thereof, his franchise or sole right to
use, and vend to others to be used, is
the new composition or substance itself.
The product and the: process constitute
one discovery, the exclusiveright tovend
which is secured to the inventor or dis-
coverer. [Zbid., 362, 363.

22. The purchaser of the product of |

a patented process, may use such prod-
uct for any purpose he may see fit; and
cannot be compelled to use it in subservi-
ence to any arrangement made between
the patentee and any of his licensees.
He may use it for his own purposes,
without inquiring for or regarding any

private agreement between licensees not
to compete with one another. Zhe
Washing Machine Co. v. Earle, 2 Fish-
er, 206.—GRIER, J.; Pa., 1861.

‘23, And every person who purchases
the right to use a patented machine or
process, may sell the manufacture or
product to whom they please, without
inquiring the purpose of the purchaser,
or imposing any condition on him, as
to how he shall use it, unless he binds
himself by covenants to restrict such
right. JZbid., 2086. | |

24, A patentee, Goodyear, sold the
plaintiffs the exclusive right to use his
vulcanized rubber in its application to,
and in combination with all wringing,
washing, and starching machines. He
had previously sold a like right to the
Boston Belting Co., for “hose, pipe,
and tubes.” The defendants purchased
india-rubber tubing of the Boston Belt-
ing Co., and used it to make wringers.
Held, that the defendants had the right
to apply such article, purchased by them,
tomaking rollers for wringing machines
without infringing the rights of the
plaintiffs, and that the arrangements of
the plainuffs to create a monopoly could
not affect defendants’ rights to do as
they pleased with their own property.
Ibid., 208, |

25. A patentee may hold a close mo-
nopoly of his right, or he may grant out
his entire right. But he cannot divide
his right into parts, and grant to one
man the right to use it in its connection
with or application to one thing, and to
another in connection with g different
thing, to such an extent as that pusr-
chasers from any of these persons may
not use the fabric purchased exactly as
they like and if they please, in violation
of what the patentee has supposed were
rights not granted by him. Z&id., 205.
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26. An agreement between licensees,
that one shall make a certain article,
and the other another, article, gives
neither a right to an interference of
chancery, to compel a purchaser from
them to use the article purchased for

" any particular use or purpose; and if
any covenants'are made between the
patentee and his licensees, the public
are not compelled to notice or regard
them, or the right conferred or reserved
by them. Zbid.

PENALTIES, AND ACTIONS FOR.

A. TUxpER THE COPYRIGHT LAWS....... 583
. UNDER THE PATENT LAWS. ..000vn. 584

A. Uxper toE CoPYRIGHT LAWwS.

1. Where a copyright of a work had
been taken out in this country, and the
defendants had imported a number of
copies of the same work published in
England, and sold the same, Held, that
the penalty of fifty cents was incurred
for every sheet contained in the whole
number of volumes found to have been
in the defendant’s possession, or which
they had imported for sale, or sold, or
held for sale. Dwight v. Appletons, 1
N. Y. Leg. Obs., 198.—TroMPSON, J.;
N. Y., 1843.

2. The penalty of infringement is
fixed by law. If the jury find there has
been an infringement, they must ascer-
tain the number of sheets proved to
have been sold, or offered for sale (not
the number printed), and return a ver-
diet for one dollar for each sheet so sold
or offered to Le oold. Millett v. Snow-
den, 1 West. Law Jour., 240.—BETTS,
J.; N.Y, 1843.

3. A defendant is not liable to the!

penalty under § 7 of the act of 1831,
unless he was guilty of the infraction of
the copyright within two years before
action was brought, Reed v. Carusi,
8 Law Rep., 412.—Ta~xy, Ch. J. ; Md.,
1845.

4. ‘But though the plates of a piece
of niusic were engraved more than two
years before, yet every printing for sale
would be a new infraction of the right,
and if such printing was within two
years before suit brought, the defend-
ant is liable, ZJbid., 412.

5. The penalty is at the rate of one
dollar for each sheet the.defendant may
have caused to be printed for sale,. with-
in two years before suit brought. Zbid.,
412,

6. The penalty imposed by § 11 of
the copyright act of 1831, for putting
the imprint of copyright upon a work
not legally copyrighted, and given by
such act ‘“to the person whe shall sue
for the same,” cannot be recovered in
the name of more than one person. fer-
rett v. Atwill, 1 Blatchf,, 154, 1565.—
BetTs, J.; N. Y., 1846.

7. A declaration for such penalty in-
the name of ¢wo persons is bad on gen-
eral demurrer. Jbid., 154.

8. In actions upon a statute, the par-
ty prosecuting must allege and prove
evel'y fact necessary to make out his ti-
tle to the thing demanded, and his com-
petency to sue for it. £bid., 155.

9. There is a manifest difference be-
tween giving a penalty to a common
informer, and imposing one for the
benefit of the person aggrieved: in the
latter case the term person may be
recarded as comprehending every one.
affected by the injury. Jbid., 156 |

10. The language of the statute 18 to -
be particularly adhered to in the con-
struction of penal laws. Jbid., 158
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11. Under § 6 of the copyright act
of 1831, the pena.lty of fifty cents on
each sheet (Whether prmted or being
'prmted or published, or etposed to
’sale), is limited to the sheets in posses-
sion of the defendant, and does not em-
brace every sheet which the defendant
has published or procured to be. pub-
lished. Backusv. Gould, 7 How., 811.
—MGcLEax, J.; Sup. Ct., 1848.

12. A penal statute must be construed
Strlctly Lbid., 811.

13. The statute penalty imposed by §
6 of the act of 1831, is not incurred by
printing and publishing so much of a
book as to amount to an mﬁmgement
of its copyright. Rogers v. Jewett, 12
Mo. Law Rep., 3¢0.—Currtis, J.; Mass.,
18358.

14, Congress did not intend to inflict
these penalties upon the unlawful print-
ing or publication of less than an entire
work. Jbid., 34.

15. This question was not decided in
Backus v. Gould, 4 How., 798, though
raised in the court below, and ruled pro
forma, there. Zbid., 342.

IB. Uxper TEE PATENT LAWS.

1. When an action is brought on a
penal statute, as the statute is the only
foundation of the action, the declaration
must aver that the act complained of
was done- contrary to the statute. Par-
ker v. Haworth, 4 McLean, 373 -—-Mc-
LEeaxw, J.; IlI., 1848,

2. Under 8§ 6 of the act of 1842, the
assignees of an interest in a patent-
right are no more liable to the penalty
plescubed by the act for selling pat-
‘ented articles not having the date of
the patent stamped on them, than any
other persons, unless it appeared that
the -articles were manufactured by

them or with their connivance. Palmer
v. Allen, MS——-BE‘ITS, J.; N. Y., 1854,

3. It 1s not the selling of the altlc]es
80 unetamped that makes them hab]e to
the penalty, but the omitting to put. the-
stamp on. ' If the articles were manufacs
tured before coming to the’ possession
of the assignees, or vendors, they are
not, bound to put on the stamp. [bid.

4, The penaltjr attaches for each sep-
arate article gold, and not for all sold at.
each time in the aggregate, Jbid.

5. The two years’ limitation in which
to bring suits for penalties, preseribed.

In the crimes act of 1790, is repealed.
by implication by § 4 of the act of 1839,
which enacts that suits for penalties or
forfeitures may be brought at any time
within five years from the time when
the same accrued.” Stimpson v. Pond,
2 Curt., 5038, 504,—CurTIs, J.; Mass.,
1855.

8. § 5 of the act of 1842 author-
izes the infliction of a penalty of just
one hundred’ dollars for the offence de-
scribed therein, and no more. JZbid. .
008.

7. The penalties preecnbed by the pat-
ent acts may be recovered in an action
of debt. Z&id., 506.

8. It 18 necessary that each article:
should be stamped with the day of the
month 4s well as the year, but if this
is done it is sufficient, even if the
word ‘“patented” is abbreviated. ' Haw--
ley v. .Bagley, MS —BErT8, J.; N. Y.,
1855.

9. To entitle the plaintiff to recover,
he must allege and prove facts showing
that he has a title to recover, and the
proof must cmreepond with the allega-
tions. Where the declaration charged
the defendant with Laving sold an “ ex-
tension pen holder,” while ‘the proof
showed the patent to be for an' “im-
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provement in pens and pencil cases.”
Held, that the plamtlﬁ' could not re-
cover. .Jbid.

10. The penalty speclﬁed in § 5 of
the act of 1842, for aflixing the word
“ patent” to an-unpatented article, is in-
curred as to all articles made and hav-
ing such word affixed, with a guilty
purpose: and this is not changed by

the party making application for a p.m;-l

ent during such manufacture, at least
as to such as were made or ordered
to be made, and so stamped before his
application. Stephens v. Caldrell, MS.
. ~SPRAGUE, J. ; Mass., 1860,

PERFECTING AN INVENTION.

See title INVENTION, B.

PLAN OF A WORK.

See CopYRrIGHT, B.

PLEADING.

A. DECLARATION. ¢eoveencransa teesene 585
BB, PLEAS INBAR......covceccercscnns 588
€. OYER AND PROFERT.....0vcvvsecnnss 589 |
I». DEFEOTS IN, CURED BY VERDICT.,.... 590
E., DEMUBRER......coo0ve savonscons . 590

A. DECLARATION.

1. In general, in an action for the vio-

lation of a patent, it is sufficient to state
in the declaration, the substance of the|
grant or specification to which the grant

refers. Zhyon v. White, Pet. C. C., 97.
— W asHINGTON, J.; N. J., 1815.

2. But if the declaration professes to
get forth the specification as part of the

3
el

grant;- verbatim, or according to;its ten-
or, the slightest variation is fatal, and
for such variance a nonsuit W111 be grant-
ed. JZbid., 97.

3. It is not a ground for 4 nonsuit in
an, actioxi for viclating a:patent-right,
that the declaration does not lay the act
complained of to be “against the form
of the statute,” but merely claims dam
ages, Contra formam statuti is matter
of form, and the want of it would be
cured by verdict. Zbid., 97.

4, The declaration ought always to
show a title in the plaintiff) and that
with convenient certainty. It ought to-
state all matters that are of the essence:
of the action, without which the plain-
tiff fails to show a right in point of law
to ask for the judgment of the court in
his favor. Gray v. James, Pet. C. C,,
482.~—W ASHINGTON, J.; Pa., 1817.

5. If his title depends upon the per-
formance of certain acts, he must affirm
the performance of such acts. Zbid.,
482, .

6. But if enough is stated to show
title in the plaintiff, and with sufficient
certainty to enable the court to give
judgment, but the declaration is less
explicit than might have been required,
the defect will be cured by verdict.
1bid., 482.

7. Where the declaration designates-
the patent by the terms used in the pat-
ent, it is not necessary that the specifi-
cation should be set out in the declara-
tion. Itis a matter of evidence to be
‘ used at the trial, and the defendant may
have it placed on the record by asking
oyer of 1t. Zbid., 482, 483.

~ 8. The declaration must show a title
in the plaintiff; but if it aver that the
grant or patent, in the form prescribed
by law, was issued, this shows the very
|title on which the action is founded.

1‘
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Cutting v. Meyers, 4 Wash,, 221.—
W asHiNGTON, J.; Pa., 1818.

9. It 18 not necessary to aver that the
preliminary steps, such as presentation
of petition, &ec., were taken, without
which a valid grant could not issue, be-
cause tiie court will presume in favor of
the grant, that every thing was rightly
done which the law required, in order
to authorize the issuing of the grant.
Ibid., 221.

10. The declaration must, however,
allege not only that a patent was made
out in due form of law, by which there
was granted to the plaintiff certain privi-
leges, but must also allege a delivery of
such patent to the plaintiff, and that the
patent was attested by the president, or
proper officer, as such attestation is nec-
essary to the form and validity of the
patent, and cannot be implied from the
allegation that a patent was made out.
The want of these allegations is cause
for general demurrer. Zbid., 222.

11. The declaration need not, how-
ever, state in what the plaintiff’s im-
provement consists, or set out the pat-
¢nt or specification either verbatim or
substantially. If the defendant desires
its production he can pray oyer of it.
Lbid., 223.

12, Where the declaration laid the
breach that the defendants, without the
leave or license, &e., used the improve-
ment invented by the patentee contrary
to the form of the acts of Congress and
against the privileges so granted, Held,
sufficient—the breach assigned being as
broad as the right granted. 16id., 228,
224. -

13. Where a plaintiff claims as an
assignee under a patent, the declaration
should set out the fact, and that such
assignments had beon recorded; but if
the declaration omit to state that such

assignments were recorded, and a ver-
dict 18 given in favor of the plaintiff, the
defect will be cured by verdict. -Dob-
son v. Campbell, 1 Sumn., 326,—~STORY,
J.; Me., 1838.

14, A declaration ‘is a statement of
facts, which in law gives the plaintiff
a right to recover. It is materially de-
fective 1f, to lay the foundation of a re-
covery, the proof must go further than
the allegations it contains. Stanley v.

Whipple, 2 McLean, 41.—McLEax, J.;

Ohio, 1889,

15. In an action of infringement of a
patent, the declaration must aver that
the plaintiff had obtained a patent, or
that the exclusive right was vested in
bim. JZbid., 43.

16. Where the declaration stated that
the plaintiff claimed a patent, and that
the defendant possessed and enjoyed
the right, Held, that it would be bad
on general demurrer. [Zbdid., 43.

17. But in such case after verdict, a
motion in arrest of judgment will not
be granted, as the court will presume
that the facts showing the right were
proved at the trial. Zbid., 43.

18. The declaration in an action for
the infringement of a patent need not
set out the specification. Piits v.
Whitman, 2 Story, 614.—STORY, J.;
Me., 1843.

19. It would be more formal to annex
a copy of the letters patent and specifi-
cation to the declaration, and to refer
thereto in the declaration, but there is
no substantial objection toa profert.
Ibid., 614.

20. Inanaction at law for an infringe-
ment of a patent for an improvement,
the declaration must set out in what the
improvement of the patentee consists- -
this being an essential part of the plain
tiff’s case—or else it will be demurrable
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Leave Was, however, given to amend.
Peterson v. Wooden, 3 McLean, 249.—-
McLeAN, J.; Ohio, 1843,

21, If a declaratlon in a patent suit
shows that the plaintiff has an interest in

only a part of a patent, as a license to|

use, in the manufacture of a particular
kind of goods, the invention deseribed
in it, it is bad on its face, and judgment
will be rendered for ‘the defendant.
Surfdam v. Day, 2 Blatehf., 23.—NEL-
soN, BETTS, JJ.; N. Y., 18486,

22. The declaration for an infringe-
ment of a patent need not. aver the
specific time of the invention. It need
only be before the application for a pat-
ent. It is wholly immaterial as to the
pleadings, whether the invention was
Jong antecedent to the application or
directly preceded it. Wilder v. Mec-
Cormick, 2 Blatchf,, 83.—BEgrts, J.;
N. Y., 1846.

23. The declaration need not set forth
any of the steps taken in securing the
patent. The grant of the patent itself
is sufficient evidence that all the prelim-
inary steps required by law were prop-
erly taken. It is sufficient to set forth
the patent in substance. [Zbid., 34.

24, The declaration must tender an
issue upon the novelty and utility of
the discovery patented ; but it need not
aver the regularity of the preliminary
proceedings in its issue. ZLbid., 35.

25. A declaration which avers the
patent and specification to be “in lan-
guage of the ¢mport and to the effect
following,” and which sets forth the let-
térs patent according to their words
and figures, is sufficient; and it is not a
good exception that the word ¢ import”
is used instead of * tenor,” even if the
 words are -not identical in signification,
because the language is that of recital,
and not of grant, JZbid., 35.

26. A recital in a declaration that

“ the letters patent, in due form of law;
are ready in court to be produced,” is
equivalent to profert in the most formal
and ample terms. Zdid., 35. .
27. A reiteration of'infringements of
a patent, like a repetition of torts of
any other kind, may be sued for and
recompensed in one action. A declara-
tion i1s*not bad or demurrable, for du-
plicity, because it sets forth different
and distinet infringements. Zbid., 36.

28. A declaration which commences
in case and concludes in the form of an
action of debt by demanding actual
damages in gross in compensation of
the wrong, is good, JIbid., 36, 37.

29. Though a declaration is not for-
mal in its frame, if it embodies all that
is essential to enable the plaintiff to

give evidence of his right, and of its

violation by the defendant, and affords
the defendant the opportunity to inter-
pose the defences allowed by law, the
court will not encourage objections
merely critical, and will seek, even on
special demurrer, to sustain pleadings
substantially sufficient. JZ&d., 87.

'30. In an action for an infringement
of a patent bearing date the 19th of
October, 1829, and which has been ex-
tended, the declaration averred * that
before the expiration of the term for
which the original patent was granted,
to wit, the 4th of October, 1843, such
patent was in due form of law extended
for the term of seven years from and
after the 19th of October, 1843.” On
demurrer that the mode of extension
should be set out at large, Held, that
the general averment was sufficient.
Phelps v. Comstock, 4 McLean, 353.—
McLEax, J.; Ind., 1848.

31. If the declaration aver that the
defendant has made the thing “in imi-
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tation of the plaintiff’s patent,” it will
be sufficient to maintain the action.
Parker v. Haworth, 4 McLean, 371,
373.—McLxaw, J.; Ill, 1848.

32, In an action for damages for an
infringement of a patent, it is not neces-
sary that the declaration should set forth
the act complained of as contrary to the
statute. - This is only. necessary when
the action 1s brought on a penal statute.
Zbid., 373.

33. Where an original patent and the
improvement on it are united in the
same person, they constitute a whole,
an entire right, and they must be as-
serted as such in the declaration in an
action of an infringement of them. Case
v. Redfield, 4 McLean, 529.—~HuNTING-
TON, J.3 Ind., 1849, |

34. If the declaration claims damages
for the infringement of the original pat-
ent, and also separately for the infringe-
ment of the improvement, the action
cannot be sustained. Zbid., 529.

35. The declaration need not set out
in what or by what means the defend-
ants have Infringed: it need only aver
that the defendant has made, construct-
ed, used, and sold the thmg patented.
Ibid., 530.

36, Letters patent are not necessarily
2 part of the declaration. Smithv. By,

5 MecLean, 90.-—-MGLEAN, J.; Obhio,
1849,

37. The declaration, in a patent suit,
averring an assignment of the invention
before the issuing of the patent, such
- being the facts of the case, and claim-
ing -title-under such an assignment, is
not demurrable, such assignment being
sufficient in law. Rathbone v. Orr, 5
McLean, 183.—McLean, J.; Mich.,
1850, |

38. In an action qui fam, under § 6
of the act of 1842, for a penalty, the

proof must correspond with the allega-
tions of the 'declaration. ‘Where the
declaration charged the defendant with
having sold an “ extension pen-holder”
without stamping on it the date of the
patent, while the proof showed the pat-
ent to be for an “improvement in pens
and pencil cases,” Held, that the plain-
tiff could not recover. Hawley v. Bag-

ley, MS.—Bgrts, J.; N.Y., 1855.

Preas 1N Bar.

3.
See also DEFENCEsS; GENERAL IssuE.

1. The recovery of a verdict by the
plaintiff in an action for the infringe-
ment of a patent will not prevent him
from bringing another action of infringe-
ment for a future use of the defendant’s
machine: every future use is an infringe-
meunt. Whittemore v. Cutter, 1 Gall.,
484.~—DTORY, J.; Mass., 18183. -

2. Where a declaration goes for the
user of a machine during a limited pe-
riod, a verdict and judgment in such
action 18 no bar to a subsequent action
for a user during another and subse-
quent period. FHarle v.Sawyer, 4 Mas.,
14.—SToRY, J.; Mass., 1825.

3. If the matter alleged in a plea is
not a bar to the action, the plaintiffs
may demand and have submitted the
question of law to the court. Or they
may deny the facts alleged in the plea,
and take issue thereon, and go to the
jury. Grant v. Raymond, 6 Pet., 245.
—MARSHALL, J.; Sup. Ct,, 1832,

4. A plea admitting the existence of
a patent but denying its validity, is bad,
as the plea refers a matter of law to the
jury. Bennett v. Martin, 6 Mo., 461.
—ToMPKINS, J.; Mo., 1840.. |

5. A plea of prior use or sale, under §

7 of the act of 1839, to be a bar to the
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plaintiff’s action, must state that it-was| 11. A plea of a defendant setting up
more than two years before the apphca- an agreement, and justifying under the
tion for a patent, or equivalent to an|same, should aver the performance on
abandonment, to constitute a bar to the [the part of the defendant of the con-
action—if it does not, it is demurrable. | ditions precedent provided thereby, or
Rootv. Ball,4 McLean,179.—McLEAN, | aver that the defendant belongs to the
J.; Ohio, 1846. - .|class of persons who are provided for
8. ‘A plea in’ bar ‘must contain a full | by such agreement: if it does not, it is
defence agaiast the rights of the r*plahi- ground for demurrer. .Day v. Harts-
tiff —that the plaintiff has no right to|Zori, MS.—Priryvan, J.; R, L, 1854.
recover—or it is bad on demurrer. Ifthe
truth oi: the pleas .may b-‘e at?mittEd, and| @ OyEr AND PROFERT.
the action be still maintainable, such
pleas are essentially defective. Smith| 1. If the declaration designates the
v. Ely, 5 McLean, 85, 89.—McLEAN, | patent by the terms used in the patent,
J.; Ohio, 1849. it is not necessary that the specification
7. 'Where, therefore, the pleas alleged | should be set out in the - declaration,
that the patentee was not the inventor|That is matter of evidence to be used
of the thing claimed, and certain others | at the trial. If the defendant wishes it
were named as the first inventors, but|to be put on the record, he can have it
such pleas did not allege a knowledge | put there by asking oyer of it. Gray
of the part of the patentee of such prior | v. Jumes, Pet. C. C., 482, 483.—W AsH-
invention, and that such prior invention | INGTON, J.; Pa.,, 1817.
had been patented or described insome| 2. The declaration need not set out
written® publication, Held, that such|the patent or specification either verba-
pleas were defective and demurrable, |tim or substantially. If the defendant
not containing a full defence to the|desires its production, he can pray oyer
plaintiff’s action. 1bid., 85, 86, 89. . |of it. Cuttingv. Myers, 4 Wash., 223.—
8. :And a plea alleging the use of an| WasnINGTON, J.; Pa., 1818.
invention with the consent and allow-| 8. The profert of letters patent makes
ance of the patentee, should aver also|them, when produced, a part of the
an abandonment, or that the sale or|declaration, and gives all the certainty
prior use had been for more than two|as to the invention patented which 1is
years before the application of the pat-|required by law. It is therefore not
entee. [Jbid., 86, 87. agood cause of objection that the dec-
9. Craving oyer of letters patent does | laration does not set them out. .Petts
not make them a partof a plea. Zb¢d., 90.| v. Whitman, 2 Story, 614.—STORY, J.;
10, If a party, by his pleading, ten- | Me,, 1843,
der an immaterial issue, the jury must| 4. It would be more formal to annex
find the issue as presented, and assess acopy of the letters patent and speclﬁ
damages for the breach, if any, of the|cation to the declaration, but there 1s
thing alleged. It makes no difference|no substantial objection to a profert.
that it is an immaterial issue. Good-| Zbid., 614.

year v. Day, MS~-Ggiez, J.; N.J.,| 5. A recital in a declaration that the
1850 _ lletters: patent, in due form of law, are
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ready in court to be produced, 18 equiv-
alent to profert in the most formal and
ample terms., Wilder v. Mc Cormick,
2 Blatchf., 356.—BzrT1s, J.; N.Y., 18486.

8. Oyer of letters pateut is not de-
mandable as of a deed ; but being mat-
ter of record, it i8 accessible to the de-
fendant. Swith v. Ky, 5 McLean, 90.
—McLzax, J.; Ohio, 1849.

7. Letters patent are not necessarily
a part of the declaration, and therefore
where a plea alleges any thing respect-
ing them, they should be stated in the
plea. Zbid., 90.

8. Craving oyer does not make the
specification of letters patent part of a
plea. JZbid., 90,

9. Oyer of letters patent referred to
in the declaration is not demandable as
of right; being matter of record, the
defendant can obtain them if he desires
them. Stnger v, Wilson, MS,~—INGER-
soLL, J.; N.Y., 1858,

IP. DEFECTS IN, CURED BY VERDICT.

1. Want of form in a declaration for
an 1nfringement of a patent, as not lay-
ing the act complained of as being
“against the form of the statute,” will
be cured by verdict. Zryon v. White,
Pet. C. C., 97.—~WasHINGTON, J.; N.
J., 1815.

2. If the declaration show title in the
plantiff, and with sufficient certainty to
enable the comrt to give judgment, but
the declaration is not as explicit as might
have been required, the defect will be
cured by verdict. Gray v. James, Pet.
C. C, 482.—WasHiNgTON, J.; Pa,
1817.

8. In an action for infringement of
a patent brought by an assignee, the

declaration omitted to state that the as-

signments had been recorded, as requir-

ed by § 4 of the act of 1793, but judg-
ment was rendered for plaintiff; Held,

that the defect was cured by the verdict,

28 & verdict could not have been render-
ed for the plaintiff if the assignment had
not been recorded, as nothing would
pass by.the deed unless recorded. Dob-
son v. Campbell, 1 Sumn., 326.—SToRY,
J.; Me., 1833,

4. Where a matter is so essentially
necessary to be proved to establish a
plamtlﬁ"s right to recovery, that the
jury could not be presumed to have
found a verdict for him, unless it had
been proved at the trial, the omission
to state the matter in express terms in
the declaration is cured by the verdict,
if the general terms of the declaration
are otherwise sufficient o comprehend
it. Lbid., 326.

5. After verdict, defects in substance
in the deolaration are cured if the issue
joined be such as necessarily required
on the trial, proof of the facts defect-
ively or imperfectly stated or omitted ;
after verdict, the court will presume
that the facts showing the right were
proved. Stanleyv. Whipple,2 McLean,
42, 43.—McLEan, J.; Ohio, 1839,

E. DemMuBreR.

As to necessary substance in plead-
ing. see PLEADING, A, B.

1. Where a plaintiff brought eleven
gut tam actions for penalties against the
same defendant, who demurred special-
Iy to each declaration, and the plaintiff
Joined in demurrer, a motion that one
demurrer be argued, and that proceed-
ings in the other cases be stayed, to
abide the event of the one argued, was
dented. A party bripging a multiplici-
ty of suits must take the responsibility
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of meeting them in:the usual way, For-
rett v. Atwill, 1 Blatchf,, 152, 153.—
Berrs, J.; N. Y., 1846.

2. Where it is alleged as cause of
demurrer that the declaration is not
properly entitled, but the defect is not
pointed out until on the argument, and
consisted in a variance between the
writ and th% declaration, the court will
not act upon it upon such suggestion.
Wilder v. McCormick, 2 Blatchf., 32,
—BErrs, J.; N. Y., 1846.

3. But if the objection had been prop-
erly raised, the court would have allow-
ed an amendment of the error, under
§ 32 of the actof 1789. (1 U. 8. Stat. at
Large, 91.) 1bid., 32. .

4, Variances between the writ and
declaration cannot be taken advan-
tage of on general demurrer. JZbid.,
33.

5. Courts will not encourage cbjec-
tions merely critical, and will seek, even
on special demurrer, to sustain plead-
ings substantially sufficient. Zb¢d., 37.

6. If a demurrer is taken to all the
pleas, and any one is found good, the
demurrer will be overruled. Brown v.
Duchesne, 2 Curt,, 97.~CuUrTIS, J.;
Mass,, 1854,

7. Wherve in an action for the violation
of a patent, the defendant pleaded the
general issue and two special pleas, and
the plaintiff demurred, alleging that the
several pleas were insufficient,” Held,
that as one of the pleas, the general is-
sue was good, the demurrer must be
overruled. Jbid., 97. '

8. Where a demurrer does not restrict
itself to the usual form of replying to
one or more pleas, which is, as to the
said pleas by the defendant secondly, or
secondly and thirdly pleaded, the legal
intendment is, that it applies to all
Lbid., 97.

PRINCIPLE.

See also Arr; Discovery; Evrrcr;
Mobxr or MeTHOD ; PURPOSE.

1. The legal title to a patent consists.
not in a principle merely, but in an ap-
plication of a principle, whether pre-
viously in existence or not, to some new
and useful purpose. Whitney v. Carter,
Fessenden on Pat., 2d Ed., 139.—Jonx-
SON, J.; (zeo., 1809.

2. A mere abstract principle is unsus-
ceptible of appropriation by patent.
The applicant for a patent must show
how the principle is to be used and ap-
plied to some useful purpose. Hvansv.
Eaton, Pet.C. C., 341, 342.— W ASHING-
TON, J.} Pa., 1816.

3. A principle, in the sense of an ele-
mentary truth or power, is not the sub-
ject of a patent. The true legal mean-
ing of the principle of a machine, with:
reference to the patent act, is the pecu-
liar structure or constituent parts of
such machine. Barrett v. Hall, 1 Mas.,.
470, 471.—STORY, J.; Mass., 1818.

4, The word *principles,” as used In
the act of Congress, does not mean
merely the elementary principles of bod-
ies, as earths, alkalies, &ec.; or of me-
chanic power, as the lever, screw, wheel,
&ec.; or of power obtained by water,
air, fire, &c. Because searcely any ma-
chine, medicine, or utensil could be con-
structed or operate without the aid of’
some such principles. It means not only
elementary principles, but the applica-
tion of them. Holden v. Curtis, 2 N..
Hamp., 64—WoopBURY, J.; N. H.,
1819.

5. There must be the discovery of
new principles, or the employment of
old onesin a new proportion, or in a
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new process, or to a new purpose. In ]aw, a§ it was a claim for an art orprin

the langunage of Lord Bacon, there must
be “an invention of further means to
endow the condition and life of man
with new powers or works. JIbid., 64.

6. The thing to be patented is not a
mere elementary principle or intellectual
discovery, but a principle put in prac-
tice and applied to some art, macLine,
manufacture, or composition of matter.
Karle v. Sawyer, 4 Mas.,6.—S10RY, J.;
Mass., 1825.

7. What constitutes form, and what
principle, is often a nice question to de-
cide.
making the distinction, is to ascertain
what is the resul$ to be obtained by the
discovery; and whatever 1s essential to
that object, independent of the mere
form and proportions of the thing used
for the purpose, may generally, if not
universally, be considered as the princi-
ples of the invention, Zreadwell v. Blu-
den, 4 Wash., 706.—W ASHINGTON, J. ;
Pa., 1827.

8. A patent cannot be fur a principle
or function of a machine, detached from
machinery. Blanchard v. Sprague, 3
Sumn., 540.—STORY, J.; Mass., 1839.

9. A patent cannot be maintained for
an abstract principle, or for all possible
and probable modes of doing a thing;
but such a patent would be utterly void.
Stone v. Sprague, 1 Story, 272.—ST0RY,
J.; R. 1, 1840.

10. A patent for an abstract principle
1s void.  Wryeth v. Stone, 1 Story, 285.
—STORY, J.; Mass., 1840.

11, Where, therefore, in a patent for
an improvement in the manner of cut-
ting ice, the patentee claimed “ as new,
to cut ice of a uniform size by means of
an apparatus worked by any other pow-
er than human,” Held, that such a claim
was utterly unmaintainable in point of

ciple in the abstract, and not for any
particular method or 1.'t1:ru:h1nt:,~rjr by
which ice was to be cut. No man can
have a right to eut ice by all meaus or
methods, or by all or any sort of appa-
ratus, although he is not the inventor
of any or all of such means, methods,
or apparatus, JZb&id., 285, -

12, There cannot be a patent for a
| principle, nor for the application of a
principle, nor’ for an effect. Bain v.

Morse, MS. (App.’ Cas.)—CraxcH, Ch.

J.; D. C, 1849,
- The safest guide to accuracy in

13. Two persons may use the same
principle -and produce the same effect
by different means; without interference
or infringement, and each would be en-
titled to a patent for his'own invention.
Ibid.

14, A mere difference in form or size
is not a difference in principle; but a
new application of known mechanical
power is, in regard to invention, a new
principle. Foote v. Silsby, 1 Blatchf,
459, 466.—NELsoN, J.; N.Y., 1849.

15. A principle 1s not patentable.
“The motive power of the galvanic cur-
rent, however developed'to produce a
given result,” can be no more patented
than the motive power of steam to pro-
pel boats, however applied. Smith v.
Ly, 5 McLean, 91.—McLEax, J.; Ohio,
1849.

16. The discovery of a new principle
is not patentable, but it must be em-
bodied and brought into operation by
machmely so as to produce a new and
useful result. 7Zatham v. Le Roy, MS.
—NELsON, J.; N. Y., 1849.

17. He who first discovers that a 1aw
of nature can be applied, and having
devised machmery to make 1t operative,
introduces it in a- practical form to the
knowledge of his fellow-men, is a dis-
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coverer and inventor of the highest| 21. Itis well settled that a 'patent
grade—not merely of the mechanism, { cannot cover a new principle, without
Hut of the force which operates through | reference to any rode or method of en-
the mechanical medium, the principle, | forcing it. Z7bid.
or, to use the synonym given for this| 22. The impropricty of granting a
term in the act of 1793, the character | patent for the invention or discovery of
of the machine, Parker v. Hulnie, 7 |a principle, however important it may
West. Law Jour., 422.—KANE, J. ; Pa., | be per se, rests on the idea that the ex-
| clusive use of the invention is given to

1849I
the patentee to reward his genius and

18. He may assert and establish his
property, not only in the formal device | expense in making the invention, and
for which mechanical ingenuity can at | pointing out how it can be used bene-
once, as soon as the principle is known, | ficially. The patent is, and must be, in

imaginé a thousand substitutes—some
as good, others better, perhaps all dis-
stmilar, yet all illustrative of the same
principle, and depending on it—Dbut in

the essential principle which his ma-|

«hine was the first to embody, to exem-
plify, to illustrate, to make operative,
and to announce to mankind. Zbid.,
422,

19. This is not to patent an abstrac-.
tion, but rather the invention, as the
inventor has given it to the world, in
its full dimensions and extent—nothing
less, but nothing more, It is to patent
the invention in the broad and general
terms that properly express it, and to
sccure to the party the exclusive right,
for a limited time, to precisely that dis-
covery which he has imparted to the
publie, and which the publie, when that
limited time expires, will enjoy. Zbid,,
422, 423,

. 20, What is to Le protected, is not
an abstract orisolated principle, but the
mnbodiment of a principle into a ma-
chine or manufacture, as described in
the specification ; and it is the inven-
tion In confority with that embodi-
ment or representation of its working,
which the act of Congress protects.
Smith v. Downing, MS..—W 00DBURY,

J.; Mass., 1850,
18

order to possess validity, not for the
principle—but for the machine, mode,
tor manufacture, to carry out the princi-
ple and reduce it to practice. The prin-
ciple thus becomes the modus operandt,
and rests in the new mode adopted to
Faccomp]ish certain results. JZJbid.

23. Though some expressions may
have been used by some of the judges,
which look like a sanction to patenting
a principle, yet they are used in the
sense of a principle in operation, in the
manner set out in the specification, or
are used too loosely from haste and inad-
vertence. Jbid.

24. A patent cannot be fer a princi-
ple or a result, but must be for the me-
chanical means by which the principle
is carried into effect, or the result
attained. Brooks v. Fiske, MS.—
SPRAGUE, J.; Mass., 1851.

25. Although a mere abstract concep-
tion of the application of a principle is
not the subject matter of a patent, yet
when it is reduced to practice by any
means, old or new, resulting usefully,
it is the subject of a patent, independent.
of the machinery by which the applica
tion is made. Foote v. Silsby, 2 Blatchf.,
265.-—NxLsoN, J.; N. Y,, 1851.

26. And it is immaterial whether the
means used be new or old, for though
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old means be used for giving application| 32. A new principle .or idea, until it

to the new conception, yet the patent
excludes all persons other than the pat-
entee from the use of those means, and
of all other means, in a similar applica-
tion. Ibid., 265.

27. A principle in the abstract is a
fundamental truth—an original cause—

a motive; these cannot be patented, as |

no one can claim in either of them an ex-
clusive right. Nor can an exclusive right
exist to a new power, should one be dis-
covered, as steam, electricity, or any
other power of nature., ZLe Roy v. Za-
tham, 14 How., 175.—McLEax, J.;
Sup. Ct., 1852, N

28. In all such cases, the processes
used to extract, modify, and concentrate
natural agencies, constitute the inven-
tion. The elements of the power ex-
1st 3 the invention is not in discovering
them, but in applying them to useful
objects.
secured against all who use the same
mechanical power, or one substantially
the same. 1bid., 176.

29. In this case the patentees claim |
the combination of machinery desecribed, |

as their invention, which can only be
sustained by establishing its novelty.
The question whether a newly discover-
ed property of lead might be patented
1s not in the case. JIbid., 177.

80. A patent cannot he for an effect
produced, distinct from the process or
machinery necessary to produce it.
O'Rielly v. Morse, 15 How., 120.—
Taxney, Ch. J.; Sup. Ct., 1853.

31. Morse's claim for “the use of the
motive power of the electric or galvanic
current, however developed, for mark-
mg or printing intelligible characters,
at a distance;” Held, to be a claim for

a principle, and therefore not patenta-
ble. JTbid., 120.

The right of the inventor is|
| applied, and the principle of suck cm-
| bodiment and application. are essen-

becomes properly and practically eloth-
ed, 18 not patentable. MeCormick v.
Ketchum, MS. (App. Cas.)—Moxsk1y,
J.; D. C., 1853.

33. Neither principles, nor abstract
philosophical ideas, nor,the natural func-
tions either of the human body, or of mat-
ters of nature, are patentable. Morior's
Case, 8 Opin,, 272.—CusHING, Atty.
(Gen.; 1856.

34. A patent cannot be sustained for a
mere principle; but a principle may be
embodied and applied, so as to afford
some result of practical utility in the
arts and manufactures, and under such
circnmstances a principle may be the
subject of a patent. It is, however, the
embodiment and the application of the
priuciple which constitutes the grant of
the patent.. Wintermute v. Redington, 1
Fisher, 247.—WiLsox, J.; Ohio, 1856.

35. The principle so embodied and

tially different: the former being =«
truth of exact science, or a law of
natural science, or a rule of practice;
the latter a practice founded upon such
truth, law, or rule. Zbid., 247,

36. A patentee claimed the applica-
tion of the expansive and contractive
power of a metallic rod by differeut de-
grees of heat, to open and close a damper
which governs the admission of air into
a stove, Held, that it was a valid claim,
not being for a principle, and that the
patent was gooua. Silsby v. Toote, 20
How., 385.—NzxrLson, J.; Sup. Ct.,1857.
GrIER, DaNiEL, JJ., dissenting, 1857.

37. The true doctrine is, that there
cannot be a patent for a principle, for
a result, or the function of a machine:

but there may be a patent for a machine

or manufacture, and when we come to
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test the question of infringement, the |ventor, in reference to other parts of the

question of principle comes up in this
licht, What is the mode of operation
of tl:c machine invented? Singer v.
Walmsley, 1 Fisher, 563.—GiILEs, J.;
Md., 1859,
38. A prineiple is not patentable; but
if one discovers a principle, and a mode
of operation, he has a right to have a
patent for the mode of carrying the
principle into effect; and if anybody
takes his principle and his mode of op-
eration, substantially, though he varies
the form, he is aninfringer. Zdid., 563.
39. However brilliant the discovery
of a new principle may be, to make it
useful it must be applied to some prae-
vical purpose. Short of this no patent
can be granted. Le Roy v.Tatham, 22
How.,137.—McLEAx, J.; Sup. Ct., 1859.
40. The principle may be the new
and valuable discovery, but the practi-
cal application of it to some useful pur-
pose 1s the test of its value. Jbid., 137.

= e A

PRINCIPLE OF A MACHINE.

See MicHINES, A.

PRINTED PUBLICATION.

See PuBric WorRk.

PRIOR KNOWLEDGE AND IN-
VENTION.

See also, as bearing on this title, IN- |

VENTION, B.; INvENTOR, A, B.; PUuBb-
11C \WWORK. '

1. In this country, if it appears that

|
|

the plaintiff was vot the original in-|

world as well as Ameriea, he is not en-
titled to a_patent, -Aliter, in England,
in consequence of the statute of James
I., which speaks of new manufactures,
within therealm. Leutgen v. Kanowrs,
1 Wash., 170.—W asHixGTON, J.; Pa.,
1804.

2. In an action for a violation of a
patent, to -entitle the plaintiff to re-
cover, the jury must be satisfied that
he was the original inventor, not only
in relation to the United States, but to
other parts of the world. KEven if there
was no proof that the plaintiff knew
that the discovery had been before
made, still he could not recover, if in
truth he was not the original inventor.
Dawson v. Follen, 2 Wash,, 811.—
WasHixNGTON, J.; Pa., 1808.

3. It 1s not necessary, to defeat a
patent, that a machine should have pre-
viously existed in every respect similar:
a mere change of former proportions

{ will not entitle a party to a patent.

Woodcock v. Parker, 1 Gall,, 340.—
STORY, J.; Mass., 1818.

4. 'The title of a patentee may be im-
peached by showing that his invention
had been known and used before in any
part of the world, although he was ig-
norant, at the time he received his pat-
ent, that the invention had been in use
before his discovery. FHvans v. Euton,
Pet. C. C., 342.—WASHINGTON, J.; Pa.,

|1816. [Aftirmed, post 9.]

5. Any patent may be defeated, by

| showing that the thing secured by the

patent had been discovered and put in
actual use prior to the discovery of the
patentee, however limited the use or the

| knowledge of the prior discovery may

have been. Bedford v. Hunt, ¥ Mas,,
305.—STORY, J.; Mass.,, 1817,
6. If the first inventor reduced his
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theory to practice, and put his machine
or other invention into use, the law
could never intend that the greater or
less use in which it might be, or the
more or less widely the knowledge of
its existence might circulate, should con-
stitute the criterion by which to decide
upon the validity of any subsequent pat-
ent for the same invention. ZLbid., 305.

7. It makes no difference as to the
patentee’s rights, whether the prior ma-
chine or invention has fallen into disuse
or not : if it was used before his discov-
ery he cannot obtain a patent for it
Livans v. Hettick, 3 Wash.,, 443.—
WASHINGTON, J.; Pa., 1818.

8. And 1t is Immaterial whether the
patentee had notice of a prior inyention
or not. If it was in use in any part of
the world, however unlikely or impos-
sible that the fact should come to the
knowledge of the patentee, his patent
for the same machine ecanfhot be sup-
ported. JZbid., 443.

9. Under § 6 of the act of 1793, if l

the thing had been in use or known an-
terior to the patentee’s supposed discov-
ery, his patent is void. Though the pat-

entee had no knowledge of such previ-|

ous use, still his patent is void, as the
law supposes he may have known it.
Lvans v. Eaton, 3 Wheat., 514.—MAR-
suALL, Ch. J.; Sup. Ct., 1818.

10. If a defendant attempts to avoid
a patent, by showing that thepatentee
was not the original inventor, the pat-
‘ent will be considered as relating back
‘o the original discovery, and not to the
time of application for a patent. Dizon
7. Moyer, 4 Wash., 72.—W ASHINGTON,
1.3 Pa., 1821.

11. Under the act of 1793, the inven-
tion must be new as to all .the world,
and must not have been “known or
used before the application” either by

the inventor or others; and must he
useful. The time of the discovery re-
ferred to in § 6, refers to the date of
the application, and does not go back
ofit. Thompson v. Haight,1U. S.Law
Jour., 573.—VaN NEss, J.; N.Y., 1822,

12. § 1 of the act of 1793 is to be
construed with § 6, and means that the
improvement or discovery should be
unknown and not used as the inven-
tion of any other person than the pat-
entee, before the application for a pat-
ent. Morris v. Huntington, 1 Paine,
362.—~THoMPSON, J.; N.Y., 1824.

18. The use of an invention by an-
other, while -the inventor is practising
and experimenting with it for the sake
of perfecting his invention, will not in-

validate the pateni afterward granted
the inventor. J[Zbdid., 354.

14. Under the act of 17983 the prior
existence of an article the same in prin-
ciple with an article patented, would
inot be revarded as impeaching the va-
lidity of such patent, if such article had
never beeninuse before the patentec’s in-
| vention. Pennock v.Dialogue, 4 Wash.,
'543.—-WASHINGT0N, J.; Pa., 1825,

15. The use of a machine even to a
limited extent—as of a biscuit machine
to the extent of perhaps half a barrel
| of flour—amounts to a using of it with-
in the true meaning of § 6 of the patent
act of 1793, and such as will invalidate a

patent granted for a subsequent inven-
tion. Watson v. Bluden, 4 Wash., 583.
— WASHINGTON, J.; Pa., 1826.

16. And it will make no differenco
that such use may have been for the
purpose of testing its practical utility.
Ibid., 583.°

17. The testimoriy' of a witness that
he had seen, before plaintiff’s invention,
articles resembling .those produced by
it, but of which he had no knowledge
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how they were nade, is not sufficient| 22. The provisions of §$ 7 and 15 of
evidence to invalidate plaintifi’s patent, | the- act of 1836, introduced an-impor-
on the ground that he was not-the first | tant modification into the law of pat-
inventor, or that the same thing had|ents, designed to protect the American
been in use before his invention, unless|inventor against the injustice of being
the jury can safely conclude from the|thrown out of the fruits of his ingenu-
appearance of such articles, that they|ity by the existence of a secret inven-
were made by a machine embodying | tion or discovery abroad—that is, a dis-
the principles of plaintifi’s patent.| covery not patented, and not. described
Treadwell v. Bladen, 4+ Wash,, 706.—|in any printed publication. Anon., 5
Wasnmngroxy, J.; Pa., 1827%. Opin., 21.—Tovucey, Atty. Gen.; 1848.
18. The true construction of the act| 23. A bona fide inventor in this coun-
of 1793 is, that to invalidate a patent,|try, and who believed himself to be the
the thing patented, where a prior pat-| original and first inventor, at the time of
ent is relied on, must have been used | his application, and did not know or be-
prior to the alleged discovery of the|lievehisinvention had before been known
patentee, and that it is not suflicient to [ or used, 1s entitled to a patent for his in-
show that it was so used prior to the ' vention, though the same invention may
application.  Zbid., 708. have been known and used in a foreign
19, The rule, that if an invention has|country, provided it had not been pat-
been in use, or described in a public{ented or deseribed in any printed pub-
work before the supposed discovery, the | lication.  Zbid.
patent i1s void, whether the patentee| 24. In such a case, the American in-
knew of such previous use or publica-I ventor is, in contemplation of law, un-
tion or not, holds if the machines are|der the provisions of the act of Con-
the same in principle, though they may | oress, the original and first inventor.
differ in proportions or form. Brooks|The fact that an invention, not patented
v. Bicknell, 3 McLean, 263.—McLEAN, | or described in any printed publication,
J.; Ohio, 1843. { has been before known and used in any
20. An inventor will not be deprived | foreign country, 18 immaterial, except.
of the benefits of his invention and a{so far as it may have come to the knowil-
right to a patent, by a use of his inven-| edge of the American inventor, and con-
tion before his application for a patent, | flict with the oath he is required to take
without his consent and against his will, | as an original inventor. JZbid.
and without any Jaches or misconduct| 25. If the applicant is an original in-
on his part. Pierson v. Eagle Serew|ventor, and is in a condition to take the
Co., 3 Story, 407.—Story, J.; R. L,|oath required, the act requires the Com-
1844, , | missioner to issue ‘the patent, and the
21, If a patentee is not the first or|courts to declare it valid, and establishes
original inventor, in reference to all the | the American right, to the exclusion of
world, he is not entitled to a patent,|the foreign discovery, which bas not,
though he had no knowledge of any|either of the modes indicated by the
previous use or deseription of the in-|act of Congress, been communicated to
vention.  Street v. Silver, Brightly, 98. | the public. Zbid.
— RoGERS, J.; Pa., 1846. ‘ 26. Where a prior invention is set up
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to defeat a patent, such invention must
be shown to be more than an idea, and
must have been reduced to some prae-
tical use. An abortive experiment will
not be sufficient. Many v. Jagger, 1
Blatchf,, 383.—NELsoN, J.; N. Y.“
1848, |
27. Where a prior' invention was
claimed to be substantially like a sub-
sequent one, Held, the jury could take
into consideration, in determining the
question of identity, that such prior. in-

vention was known to persons who ex-|
perimented to produce the subsequent
one, but failed to do so. Lbid., 386.

28. 1t is not enough to defeat a.patent
already issued, that another conceived
the idea or possibility of effecting what
‘the patentee accomplished. Parkhurst
v. Kinsman, 1 Blatchf, 494,—NErsoN,
J.; N. Y, 1849,

29. To constitute a prior invention,
the party alleged to bave produced it
must have proceeded so far as to have
reduced his idea to practice, and em-
bodied it in some distinct form. Zdid.,
494,

30. Crude and imperfect experiments,

vention. Tus is-the test of what is re-
quired, to def~at the title of the paten-
tee of an imprcved machine. Zdid., 425.

33. In ovder {0 confer any exclusive

| right on the patentee, the thing patent-

ed must have been original with the in-
ventor, and not known to others. The
only exception to this rule, is where an
individual obtains a patent, believing
the invention to be originol, and it is
made to appear it had been &nown in a
Joretgn country, but not patented there,
nor described in any printed publica-
tion. Parker v. Stiles, 5 Mcl.can, 61,
~McLEAN, J.; Ohio, 1849,

34. Proof of a previous structure,
bearing some resemblance in some re-
spects to the plaintiff’s improvements,
and which might have been sugeestive
of ideas, or led to experiments result-
Ing in the discovery and completion of
his improvement, will not invalidate his
patent. Zbid., 62.

85. The prior construction and use of
a thing, in one instance only, for private
use, and which had never been brought
to the knowledge of the public, and
which had been finally forgotten or

equivocal in their results, and then giv-| abandoned, before the invention of the
en up for years, cannot be permitted to | same thing by another, who obtained a
prevail against an original inventor, who | patent for it, will not invalidate sucl

has pertected his improvement and ob-
tained his patent. Zdid., 494.

31, Where a dispute arises as to pri-
ority of Invention, a patentee is allowed
to show the real date of it, and to have
his rights as fully secured as if he had
taken out his patent.” Parker v. Hulme,
7 West. Law Jour., 424, —Kang, J.;
Pa., 1849,
~ 32. It is not enough in order to de-
feat a patentee’s right, to show that a
machine like that patented had been
smade, but it must also be shown that
2t was used before the plaintifi’s in-

patent. Gayler v. Wilder, 10 How.,
496, 498.~Taxey, Ch. J.; Sup. Ct.
1850.

36. Where a person, F., invented ar
improvement in safes, consisting of the
use of a double iron chest, the space be
tween which was filled with plaster of
Paris, for which improvement letters
patent were secured in 1848, and on an
action for an infringement, brought by
his assignee, G., it was proved that C.,

i between the years 1829 and 1832, had

constructed for his own use a safe sub.
stantially the same, and used the same
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antil 1838, when it passed -out of his
hands, and no other trace of it was

o — —— N e

i

purpose. The invention is the question,
and not the manner of its use. If F.

shown; and C. himself also purchased | was not the original and first inventor,

another safe for his own use, and there
was no evidence that F. even had any
knowledge of the invention and use by
C.; Held, that F. was to be considered
as a first and original inventor with.
in the meaning of the patent laws of
the United States, Iiotwithstanding the
prior use by C, F. being in reality the
first to confer on the public the benefit of
the invention, the sgfe of C. having pass-
ed from his memory and those who had
seen it, and having disappeared, and the
knowledge of the improvement being
as completely lost as.if it had never
been discovered. Lbid., 496, 498.

37. By the® knowledge and use, re-
ferred to in § 6 of the act of 1836, is
meant knowledge and use existing in a
manner accessible to the public. pid.,
497.

38. The same rule holds also in re-|

spect to the lost arts.  If any one should
discover a lost art, and it was a useful
improvement, he would be entitled to
a patent, though he would not literally
be the first and original inventor. But
he would be the first to confer on the
public the benefit of the invention., He
would discover what is unknown, and
communicate knowledge which the pub-
lic had not the means of obtaining with-
©out his invention, Zbid., 497. ‘
39. The patentee must be the origi-
nal inventor of the machine or improve-
ment, or ne can receive no patent. The
original inventor, means the first inven-
tor, subject only to the provision of §
15 of the actof 1836. Thelaw author-
1zes no presumption of forgetfulness.
The question is, was C.’sinvention prior
to F.’s. Itisof no importance that C.’s
intention was used only for his private

he is not entitled to a patent. Ibid.,
499-502, 506, 507.— McLEaN, J.
Danier, J., Dissenting,

40. The illustration of a lost art is
not apposite to the case. That term is
applicable to certain monuments of an-
tiquity still remaining, but the process
of whose accomplishment has been lost
for centuries. If a means of producing
the effect we see and know be discovered
and none can by history or tradition refer
to a sumilar, or the identical process, the
Inventor may claim the merit of origi-
nality, though the work may have been
produced possibly by the same means.
Lbid., 508,

41. To defeat a patent on the ground
of priorinvention, the question is wheth-
er anterjor to such patent, any person
had discovered the application of the
principle .involved iIn such patent, and
applied it by some apparatus which op-
erated to effect the object secured by
such patent. Foote v. Silshy, 2 Blatehf,,
266.—NELsoN, J.; N. Y., 1851.

42. In order to overthrow the claim
of a patentee, the thing set up in de-
fence, tending to disprove the novel-
ty of the patentee’s invention, must be
of practical utility, and must have em-
braced all the elements of the paten
tee's combination. [Zbid., 274.

43. To the general rule laid down in
Fvans v, Euton, Pet., C. C., 349, that
|if an inventor abandons his invention,

no other person can take out a patent
for it, there are exceptions, as in the case
of the lost arts, where the knowledge
of the invention has been as completely

Jost as if it had never been discovered
Rich v. Lippincott, 2 Fisher, 7.—~GRIER,

3

i

J.; Pa,, 1853.
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44, But if the original invention re-
mained in existence and use, and has
not been entirely lost and forgotten,
the omission of the original inventor to
bring it into public use or notice does
not give a subsequent inventor a right
to a patent, Ldid, 7.

45. And though the first inventor may
have abandoned its use, and been igno-
rant of the extent of its value, a subse-
quent inventor of the same thing would
not be entitled to apatent therefor, pro-
vided the original invention, and the

mode of its construction, were still in |

the memory of the original inventor, or
in the knowledge of others, before they
were recalled by the subsequent inven-
tor. Jbid., 1-8. |

46, If the first inventor reduced his
theory to practice, and put his invention
Into use, the law never would intend that
the greater or less use in which it might
be, or the more or less widely the knowl-
edge of its existence might circulate,
should constitute the criterion by which
to decide upor the validity of any subse-
quent patent for the invention. Zbid., 6.

47. Though a prior inventor has gone
to a certain extent, if he fall short of
making a complete machine, practically
useful, those who come after him may
secure to themselves the advantages. of
his invention. The first inventor gave
nothing to the public; it was only an
1dea, never carried out in a machine
that could anticipate one subsequently
invented. Fowe v, Underwood, 1 Fisher,
166.—SPRAGTE, J.; Mass., 1854,

48. It is not the law, that if a prior
inventor has gone to a certain extent,
although he fall short of making 2 com-
plete machine, practically useful, those
who come after him have no right to
.secure to themselves the advantage of
bis invention, [Zbid., 167.

49. If the thing invented or discover-
ed has been deseribed in any foreign
publication, before the invention of the
patentee, it will be fatal to his right.
This goes upon the presumption, if such
foreign publication has been made, the
patentee may have acquired a knowl-
edge of it; and this presumption is not
rebutted by proving, so far as a- nega-
tive c¢an be proved, that the inventor
had no knowledge of it. Alen v. IThin-

'ter, 6 MecLean, 313, 314.—McLEax, J.;

Ohio, 1855. ’
50. To defeat a patent on the ground

| of prior invention, it is not suflicient

that another person has coneeived the
possibility of effecting what the paten-
tee has accomplished. To constitute a
prior invention, the party alleged to
have made it must have proceeded so.
far as to have entitled himself to a pat-
ent;in case he had made an application.
Ibid., 321.

51, A prior accidental combination
or invention, similar in character to that
which the plantiff has patented, but un-
der circumstances such that the public
obtained no knowledge of the inven-
tion, will not defeat a patent. Ransom
v. Mayor, &ec., 1 Fisher, 265.—HaLL,
J.; N. Y., 18586.

52. As to the question of infringe-
ment, it is a standing principle of law,
that every person is entitled to the firee
use of whatever was known and used,
prior to the patent which attempts to-
appropriate it as a new discovery, and
it is uniinportant whether the character
and capacities of machinery open to gen-
eral use are understood or not by the
public at large, or had been used by
many ; 1t 1 sufficient. to show that the
public had free means of access tn it,
and to employ it, and the law then pre-
sumes 1t was well known, and. in piblic
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use. Smith v. Higgins, MS.—BEgTTs,
J.; N.Y., 1857.

53. A previous description of a thing
in a patent or work is like notice, and
of the same effect agaiust a patentee, as
a public use of the thing itself. Such

. . :
prior use or notice must, however, have

Leen prior to the date of the patentee’s
discovery, or at least before the filing
of bis application for a patent. Zbid.

54. It is to be assumed, that persons
obtaining patents have acquainted them-
selves with the state of the art in which
they are interested, as made known in
books or by machines built and put in
use; and evidence is not admissible to
prove the contrary; nor is it matter of
inquiry whether machines described in
printed works were ever practically put
to use or not. Jbid.

55. Under § 15 of the act of 1836,
providing that the prior knowledge or
use of a thing in a foreign country—it
not appearing that the same had been
before patented or described in a print-
ed publication—should not invalidate a
patent granted here, the patentee believ-
ing, at the time of his application, that he
was the first discoverer or inventor. If
the jury find that the patentee, when he
made application for a patent, believed
himself to be the first inventor of the
thing patented, his patent will not be
invalidated by the prior existence of the
thing abroad. Forbush v. Cook, 10
Mo. Law Rep., 664.—CurTIs, J.; Mass,,
1857.

56. In determining the question, un-
der § 15 of the act of 1836, whether a
patentee believed himself to be the first
inventor of the thing patented, notwith-
standing the actual existence of such
thing in a foreign country, which, how-
ever, had not been patented or describ-
ed, the defendant may give evidence,

W_

| that the patentee knew of the existence
| of the thing abroad ; and in considering
the fact whether he believed himself to-
be the first inventor, it is marterial to
determine whether he was in fact the
original inventor, 1bid., 664.

57. To constitute a prior invention or
knowledge, which will deprive a paten-
tee of the right granted to him, it is
‘not enough that the person conceived
Ithe idea that the thing could be done;
but he must have put his idea into prac-
tice. LPoppenheusen v. N, I . 1.
Comd Co., 2 Fisher, 68.—INGERSOLL,
J.3 N. Y, 1858.

58. To defeat a patent which has been
issued, it is not enouch that some one,
before the patent, conceived the idea of
effecting what the patentee accomplish-
ed. To constitute such a prior inven-
tion as will avoid a patent that has heen
granted, it must be made to appear that
some one, before the patentee, not only
conceived the idea of doing what the
patentee has done, but also that he re-
duced his idea to practice, and embodi-
ed it in some useful and practical form,
The idea must have been carried into
practical operation. Ellithorpe v. Rob-
| ertson, 4+ Blatchf,, 309.—I~NGErsoLL, J. ;
N. Y., 1859,

59, IExperiments made, equivocal in
their results, and given up for years, will
not be permitted to prevail against an
original inventor who has reduced his
invention to practice, and has without
fraud obtained a patent. Ibid., 309.

60. The decision in Gayler v. Wilder,
10 ITow., 496, 1850, is only that if the
discovery of the first inventor had been
so far laid aside, that it was in point of
| faet absolutely and irrevocably forgot
ten by him and by the world, but for its
recall to his memory by the second in-
' vention, then the second inventor must

i

|

|
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be held equally meritorious as the cne
who discovers 2 long l8st art, or an un-
patented and unpublished foreign inven-
ion, and like him entitled to a patent.
Babecock v. Degener, MS.—(App. Cas.)
—MEerRIcK, J.; D. C,, 1859.

61. The first proviso of § 15 of the act
of 1836 qualifies the language of § 8 of
the same act; by knowledge and use
the legislature meant knowledge and
use accessible to the public. Calioon
v. lting, 1 Fisher, 410.—CLIFFORD, J. ;
Me., 1859.

62. Where, therefore, a person in-
vented a machine, but did not make it
public, and had used it for no purpose
except simply for his own private ex-
periments, and it bad been broken up,
and the materials used for other pur-
poses, and its essential parts had been
lost, prior to the invention of the same
thing by another person, who had ob-
tained a patent for his invention, fZeld,
that such prior invention and use was
no obstacle to the subsequent inventor
taking out a patent, and would not in-
validate his patent. [bid., 411.

63. And if a single specimen only of
stuch machine was made, whether capa-
ble of use, or whether actually used or
not by the party making it, for the pur-
pose of testing its operation, if such ma-
chine was kept in the maker's own pos-
session, from the knowledge of the pub-
lic, and was subsequently broken up,
and its substantial parts lost, so that the
public could not derive the knowledge

of it from the machine itself, but only|

from the memory of the alleged inven-
tor, the existence of such prior machine
will not invalidate the patent of a sub-
sequent inventor, though such prior ma-

vhine may have embodied all the im-|

vrovements of the subsequent one, if

~he subsequent Inventor was an original |

{
inventor, without knowledge of the

prior one. Zbid. *

84. The prior use of an invention in
England, from 1855 to 1859, but not
with the consent of the inventor, is no
| bar to his receiving a patent therefor.
Iry & Seeley, Fa parte, MS. (App. Cas.)
—MeoRrsEeLL, J.; D. C., 1859.

65. A prioruse of a thing in a.-foreign
country will not invalidate a patent af-
terward taken out in this country, where
the inventor supposed himself to be the
first inventor, unless the prior invention
had been patented or described in some
printed public work. Coleman v. Liesor,
MS.—LEeavrrr, J.; Ohio, 1859,

66. A patent will not be avoided, by
the mere fact that the invention or dis-
covery patented had been known and
used in aforeign country before the dis-
covery of the patentee, provided the
patentee, at the time of his application
for a patent (act of 1838, § 15), believed
himself to be the first and original in-
ventor of the thing patented. Barthol-
omew v. Sawyer, 4 Blatchf,, 350.—I1x-
GERSOLL, J.; N. Y., 1859.

67. No description in any printed
publieation, of the thing patented will
avoid a patent, unless such publication
was prior in point of time to the tnven-
tion of the patentee. Itis not sufficient
that such publication was prior to the
application of the patentee for his pat-
ent. Jbid., 351,

68. The time referred toin § 15 of
the act of 1838, by the terms ‘“having
been before known and used in any for-
eign country,” or ‘“had been patented
or described in any printed publication,”
is the time when the original discovery
or invention of a patentee was made,
and not the time when he presented his
application for a patent. [Zbdid., 352.

69. It is not proof of the want of
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originality or novelty In an invention
for which an American citizen has ob-
tained a patent, that it may have been
known or used in a foreign country,
unless it appears that the invention or
improvement was patented in such for-
eign country, or there described in some
public work, Judson v. Cope, 1 Fisher,

623.—LEAv1TT, J.; Ohio, 1860.
70. But to make such a defence avail-

able, it must appear that the improve-
ment which has been known in a for-
eion country has been so clearly and
intelligibly described, that the invention
could be made or constructed by a com-
petent mechanic. A mere suggestion
or imperfect description of an invention
would not be sufficient to defeat the
American patent. Zbid.

71. To defeat a patent by reason of

prior use or knowledge, such prior use
or knowledge must be shown to have
been anterior not merely to the date of

Tl

74. If an invention is completed, if is
wholly imnmaterial as to the questior of
priority of invention, how limited was
the use or knowledge of the prior dis-
covery. Sturtevant v. Greenough, MS.
(App. Cas.)—Mzrrick, J.; D. C., 1860.

75. To constitute a prior invention,
which will avoid a patent, it is necessa-
ry that there should have been not only
an 1dea of the machine, but 1t should
have been embodied in a working ma-
chine. Mere experiments, which were
unsatisfactory and have been abandon-
ed, are not enough. Winans v. Dun-

Jorth, MS.—NELsox, J.; N. Y., 1860.

PRIOR USE.

See also AsaNDONMENT, B3. 1.

1. If an inventor had gratuitously im-

the patent, but to the time when the|parted, or negligently suftered his inven-

invention was actually made. 10:d.

tion to become public before his appl-

72. KEvidence cannot be rcceived of | cation, he is not entitled to a patent

actual use and knowledge of an inven-
tion in a foreign country, prior to the
time of the invention here, in order to
defeat the American patent, but the
defendants must be confined to the de-
scription of the invention as found in
printed publications or patents; they
camot go beyond such publication or

patents, because no prior use abroad,|plication.

]

therefor. Zhompson v. Haight, 1 U.
S. Law Jour,, 575.—Vax NEss, J.; N.
Y., 1822.

2. The meaning of the words “not
known or used,” in § 1 of the act of
1793, is that the invention for which a
patent is sought must not have Dbeen
known or used by others before the ap-
If it were necessary for the

unless the invention has been deseribed | inventor to employ others to assist him
in a printed publication or has been pat-|in the original structure or use by him-
ented, will affect the validity of the]self, or if, before his application, his in-
patent in this country. Zbid. vention should be pirated by another, or
73. It is not necessary to show that|used without his consent, such knowl-
a prior invention had ever been pu¢ in|edge or use will not invalidate the pat-
use; it is enough to bar a right to aent. Pennock v. Dialogue, 2 Pet., 18,
patent to show that the thing had beenl 19.—STORY, J.; Sup. Ct., 1829,
described. Seeley, Fx parte, MS. (App.| 3. But although he is the first as well
Cas.)—DvuxNrop, J.; D. C., 1860. | as the true inventor, yet if he puts his
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o
invention into public use,-or sells it for l 9. The prior knowledge and use spo
public use before he makes an apph(.a- ken of in the act of 1793, has reference
tion for a patent, such use can be set up |to the public only, but there may be
as a bar to his patent under § 6 of -the | cases in which a knowledge of the in-
act of 1793. 1bid., 23. vention may be surreptitiously obtained,

4. The true construction of tHe pa.t-land communicated to the public, that
ent act of 1793, is that the first inven-|do not affect ‘the right of the inventor.
tor cannot acquire a good title to a pat- Under such circumstances, no presump-
ent, if he suffers the thing invented to [tion can arise in favor of an abandon-
0 into public use, or to be publicly sold {ment of the right to the public by the
for use before he makes application |inventor, though an acquiescence on his
for a patent. Iis voluntary act or ac-[part will lay the foundation for such a
quiescence in the public sale and use, | presumption. Shaw v. Cooper, 7 Pet.,
creates a disability to comply with the | 319.—McLEAx, J.; Sup. Ct., 1833.
terms and conditions on which alone a{ 10. Under §§ 3 and 6 of the act of
patent can issue to him. 7bid., 23, 24.11793, and §§ 6 and 15 of the act of

5. The previous use, to avoid a pat- 1886, the public use or sale of an inven-
ent, must not be a private or surrepti-|tion, in order to deprive the inventor
tious use, in fraud of the patentee, but ' of hisright to a patent, must be a public
a public use by his consent, by a sale | use or sale by others with his knowl-
by himself, or by others with his acqui- | edge and consent, before his application
eseence, by which he abandons his right, |for a patent. Liyan v. Goodwin, 3
or disables himself from complying with | Sumn., 518.—STtorY, J.; Mass., 1839.
the law. Whitney v. Enunett, Bald,,{ 11. If the use or sale is without such
309, 310.—Barpwix, J.; Pa., 1831. knowledge or consent, or if the use be

6. But unless the invention has been |merely experimental, to ascertain ifs
more or less used by others, or pub-|value, or utility, or the success of the in-
licly communicated by the patentee, his [ vention, by putting it in practice, that
patent will be sustained. [Ldic.,, 310. |is not such a use as will deprive. the

7. The time during which the thing |inventor of his title. Zbid., 518.

" patented had been known and used, is| 12. Such use or sale must also be be-
- not material, the criterion is its public, | fore application. A sale or use with his
not its private or surreptitious use, the |knowledge and consent, intermediate
use with the consent of the inventor, |between his application for a patent and
express or implied, from circumstances. |the grant thercof, has no such effect.
ZLbid., 310. Zoid., 519.

8. The patentee may make experi-| 13. The use of an invention before
ments with his invention, or disclose 1t | application for a patent, to be sufficient
to those he may wish to consult, or em-|to defeat a patent, under § 15 of the act
ploy others to assist him in making and | of 1836, must be a public use of the in-
using it, or may explain it to those using | vention substantially as patented—with
it, 850 as to gwe notice of an infringe- | the consent of the inventor—and must
ment, without impairing his patent, un-|be either generally allowed or acqui-
Jess he is guilty of negligence' in procur-|esced in, or at least be unlimited in
ing his patent. Zbid., 310, 311. time, or extent, or object. Wuycth v
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Stone, 1 Story, 281.—STORY, J.; Mass.,
1840. “

14. A mere occasional use by the in-
ventor, in trying experiments, or a tem-
porary use by a few persons, as an act
of personal accommodation or kindness
for a short and limited period, will not
take away a right to a patent. JZbdid.,
281.

15. On the other hand, a user with-
out the inventor's consent, and adverse
to his patent, is a clear violation of his
richts, and cannot deprive him of his
patent.  fbid., 281. |

16. The circumstances ought to be
very clear and cogent, which will justify
a court in adopting a conclusion so sub-
versive of private rights—that a user
of an invention before application for a

patent, destroys the right to a patent|

—when the party has subsequently tak-
cn out a patent.  1bid., 281.

17. § 7 of the act of 1839 allows the
use of an invention, even by leave of
the inventor, for two years before ap-
plication, without invalidating his right
to a patent; « fortiori, the use by a
third person, or a subsequent inventor,
after the first Juvention and betfore the
issuing of a patent to the first inventor,
without his consent, is no bar to the is-
suing of a patent to the first inventor.
ITildreth v. Heath, MS. (App. Cas.)—
Craxcn, Ch, J.; D. C,,1841.

18. The use of an invention by the
patentee himself, before his application
for a patent, will not deprive him of his
richt to a patent. Reed v. Cutler, 1
Story, 597.—8SToRY, J.; Mass,, 1841.

19. It would be a fair construction of
$ 15 of the act of 1836, that if an in.
ventor allow another, without objection,
1o use his invention for a time, before

making an application for a patent, but |

afterward obtain a patent, that such

public use would make the subsequent-
ly obtained patent void. But if such use
1s regarded as under an assumed license,
the patent might still be regarded valid.
Me Clurg v. Kingsland, 1 How., 208.
—Barpwin, J.; Sup. Ct., 1843.

20. § 7 of the act of 1839, allowing
the use and sale of an invention, for two
years before the application for a pat-
ent, 1s in the nature of a statute of lim-
itations ; and the defendant setting up a
sale more than two years before, must
establish the fact of such a sale, in a
manner that will justify a jury in taking
away the property of the plaintiff. Ho-
vey v. Henry, 3 West. Law Jour., 155.
—WoobBURY, J. ; Mass., 1845.

21. The prior use or sale of an inven-
tion, referred to In § 7 of the act of
1839, has exclusive reference to an orig-
inal application for a patent, and not to
arenewal or reissne of it.  Stimpson v.
| West Chest. R. R., 4 How., 403.—Moc-
| LeaN, J.; Sup. Ct., 1845.

22. 1t is clear that under the act of
1 1836, and the act of 1839, a use, in or-
der to defeat a prior invention, must be
publie, and with ‘the consent of the in-
ventor, and continue two years. _Allen
v. Blunt, 2 Wood. & Min., 143.—Sro0-
RY, J.; Mass., 1840.

i 23. Neither a stipulation for the
sale of an invention before it is com-
pleted, nor a sale of such invention du-
ring the application for a patent, is such
1a use as will defeat a patent. Spark-
manv.Iliggins, 1 Blatehf., 209.-~Br17s,
J.; N.Y. 1846.

24. Aninventor may jforfeit hisright -
to a patent, if he constructs and vends
his invention to others for use, or uses
it publicly at any tine prior to two years
before he makes application for a pate
ent. That'is, he is not allowed to dee

rive any benefit from the sale or use of
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his machine without forfeiting his right, | perimental, to ascertain the value, or the
except within two years prior to the|utility, or the success, of the thing in-
time of his application. Pitts v. Hall, | vented, by putting it into practice by
2 Blatchf,, 285.—NEersoN, J.; N. X, |trial, such use will not deprive the pat-

1851.
25. Such use however must be by the

inventor himself publicly, in the ordina-
iy way of a public use of the machine,

entee of Lisright to the product of his
genius. Winans v. N, Y. & Har. R.
XK., 31 Jour. Fr. Inst.; 3d Ser., 322.—
NELson, J.; N. Y., 1855.

and not by way of experiment, and with| 30. An abeolute sale by an inventor
a view to further improvements, or of |of his invention to another, is equivalent

ascertaining its defects, [Zbid., 235,

230,

2. This ground of forfeiture 1s not
favored in law; the evidence must be
quite clear that the use was not by way
of experiment, or for the purpose of per-
fecting a machine, in order to justify
the conclusion that the patentee had for-
feited his right to the improvement.
1bid., 237.

2%7. Under the act of 1839, an inven-
tor may use his improvement, by mak-
ing and using his machines, and by
vending and taking pay for them, for
two years previous to his application for
a patent, without forfeiting the benefits
conferred upon him by his patent. But
if an inventor either sells 2 machine or
uses one, or puts one into public use,
at any time more than two years before
his applieation, it works a forfeiture of
his right to a patent. MeCormick v.
Seymour, 2 Blatehf,, 254.—NELsox, J. ;
N. Y., June, 1851,

28. How far the use of an invention
for a time, so long as it could be kept
a secret, and securing a patent only
when there was danger of discovery,
would invalidate a patent granted ; que-

ry. Goodyear v. Day, MS.—GRIER,
J.; N. d., 1852,

29. The use of an invention: which
will operate as a forfe‘ture, must be the
use of the perfected .nvention—the in-
veniion complete. If the use be ex-

to a public use of his invention with his
consent, and the inventor cannot, by a
repurchase of his invention, resume
any rights he may have lost by such a
sale. Lunt v. Howe, MS. (App. Cas.)
—MogsELL, J.; D. C., 1855.

31. Unless the use of an invention ex-
ceeds two years before an application
for a patent, there is no abandonment.

| Heinrich v. Luther, 6 McLean, 347.—

McLeax, J.; Ohio, 1855.

32. The sale of an invention for more
than two years before an application for
a patent, bars the applicant under § 7
of the act of 1839, of his right to a pat-
ent. Rugg v. Haines, MS. (App. Cas.)
—MoRrsEgLy, J.; D. C., 1855.

33. Both before and since the act of
1839, an inventor might exercise and
put in use his invention, or his claim to
an inchoate right to an invention, which
was capable of being perfected to an
exclusive right, by obtaining letters pat-
ent. Sargent v. Seagrave, 2 Curt., 555.
—Curris, J.; R. 1., 1855.

34. Before the act of 1839, he could,
by way of experiment, bring the knowl-
edge of his invention before the public,
at the same time making known that
he was about to apply for a patent.
Since the act of 1839, he may sell any
number of his machines to the public,
during any period less than two years,
accompanied by a claim to the inchoate
right sufficient to show an intention not.
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to abandon it to the public.
852.

35. No knowledge or use of an in-
vention, by any one, will deprive the
first and original inventor thereof of the
exclusive right to make and use the
same, unless such knowledge and use
was for more than two years prior to
the application for a patent. Sickles v.
Mitchell, 3 Blatehf,, 550.—IxaErsoLu,
J.; N. Y., 1857.

36. As to the use of an invention un-
der § 7 of the act of 1839, for more
than two years before the application
for the patent, where there has been
more than one application, the two years
must date from the time of the filing of
the first application, at least if sr:ch first
application has not been withdrawn.
Dell v. Daniels, 1 Fisher, 377.~LEAv-
1rr, J.; Obilo, 1858.

37. Where an application was made
in January, 1838, to which objection

Tbid,,

lic use for a longer period. Shrecve v.
United States, MS.—Loring, J.; Ct.
Claims, 1859.

40. Under the act of 1839, the right
to a patent is forfeited only where the
invention has been in use more than two
years before the application, and not
before the granting of his patent. Ad-
ams v. Jones, 1 Fisher, 530.—Gnicn,
'J.; Pa., 1859.

41. Ifa party allow his invention to go
into public use, or sell it, for more than
two vears before he makes appiication
for a patent, he is not entitled to receive
a patent. Cowperthwaite v. Gill, MS.
(App. Cas.)—MoxsktLr, J.; D. C., 1859.

42, The putting on sale—out of the
possession or control of the inventor—
ﬁ without limit or restraint as to public or
private use, an invention more than two
| years before application for a patent,
though some of the articles may have
been sold on condition, with the right

ey

was made, and afterward an amended|toreturn them; Zleld, sucha sale as bars

specification was filed, upon which a pat-
ent was issued in March, 1840, Jleld,
that the two years dated from the first
filing,. Lbid., 377.

38. Where a party filed a caveat in
1847, made his application in 1851, which
was rejected, and withdrew his appl-
cation in 1852, and in 1857 made a new

the inventor under § 7 of the act of
1837, to a right to a patent. Seeley v.
Bean, MS. (App. Cas.)—MorsgLL, J.;
D, C., 1861.

43. Under the- act of 1836, the use
of an invention, by a single person, or a
sale of the thing invented to a single
person, might amount to such a public

application for a patent, for the same|use, with the consent or allowance of

invention; but it appeared that he had
been manufacturing and selling his -

the patentee, as would forfeit his right
to a patent. § 7 of the act of 1839, pro-

vention for more than two years before | vided a remedy for cases where the con-

his last application, Held, that he had
abandoned his invention, and could not

receive a patent. Mowry v. Darber,
MS. (App. Cas.)—MorsEeLL, J.; D. C,,

1838.

39. § 7 of the act of 1839, gives to
inventors the privilege of a prior use for
two years; but it thereby limits such
use to Lwo years, and precludes a pub-

| ual abandonment.

duet of the party did not show an act-
Sunders v. Logan,
2 Fisher, 173.—GnIER, J.; Pa., 1861
44. The use of several machines in
public, for more than two years prior to
applying for a patent, although shightly
varying in form and arrangement, yct

| substantially the same as afterward

patented, cannot be alleged to be ex
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| | .
perimental, 8o as to avoid the legal con- | of the act of 1836, means public as op-

sequences of such prior use. 7b.,173. | posed tosecret, a use in public and not by
45. The obvious construction of § 7 thepublic. Ellithorpev. Robertson, MS.
of the patent act of 1839, is that a pur- (App. Cns.)—MorseLL, J.; D. C., 1858,
cnase, sale or prior use, within two years
before applying for a patent, shall not
invalidate, unless it amounts to an aban-
donment to the publiec. Zbid., 173.

PUBLIC WORJK, DR PRINTED
PUBLICATION.

Sce also Priorn KNOWLEDGE AND
INVENTION.

PROFERT.
. 1. A report of a company deseribing a
Sce PLEADING, U. thing patented cannot be read in evi-
| dence, ander the provisions of the pat-
lent law, § 6 of the act of 1793, as 1t
PUBLIC USE. s 2 pl‘iV{ltG not a pubhc work. ZLen-
. Inock & Scllers v. Dialogue, 4 Wash.,
1. Public use is opposed to private|545.—W asHiNGgTON, J.; Pa., 1825.
use. If & man has an invention and| 2, Where the defence that a machine
uses it privately, and nobody knows of | claimed to be essentially similar to that
it, then the use of it cannot debar an-|of the plaintiff’ is set up, and the proof
other person from an invention or patent | relied on is a description of such ma-
of it. Adams v. Edwards, MS.-——— chine contained in & written publication,
J.; Mass., 1848. such description must be sufficiently
2. A public use need not be a general| full and precise to enable a mechanic to
use by the community. It must be|construct it, and must be in all material
used, however, and used openly, so that | respects like that covered by or de-
the structure and modus operandi are|scribed in the plaintifi’s patent. LParler
apparent. Zbid. v. Stiles, 5 McLean, 61, 62.—McLxax;,
3. A public use, as meant by the stat-{ J.; Ohio, 1849.
ute, is a use in public—it need not be| 3. If the thing invented or discov-
generally adopted by the public. Pub-|ered has been described in any foreign
lic is not equivalent to general, but dis-| publication before the invention of the
tinguished from secret use—used in a|patentee, it will be fatal to his right.
public manner. Hunt v. Howe, MS.| This goes upon the presumption, if such
{App. Cas.)~Morseryr, J.; D. C., 1855. | foreign publication has been made, the
4. An absolute sale by an inventor of | patentee mdy have acquired a knowl-
his invention to another, is equivalent to! edge of it. And this presumption is
a public use of his invention with his|not rebutted by proving, so far as a
consent, and the Inventor cannot, by a|negative can be proved, that the in-
repurchase of his invention, resume any | vertor had no knowledge of it. A2
rights he may have lost by such a sale. | v. Hunter, 6 McLean, 314.—McLEAN,
Tbid. . J. ;-Ohio, 1855. )
5. The public use referred to in § 71 4. A public work or printed publira.

lmpieinl
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tion may be proved, as to its contents, [received in evidence under § 15 of the

and the fact of publication, by the pro.
duction of the book, or by parol testi-
mony. Jbid., 314.

5. A book introduced in evidence un-
der § 15 of the act of 1836, to prove
that the invention of the plaintiff had
been described, before the discovery
thereof by the patentee, is not evidence
of any other facts or matter contained in
it, beyond the desecription of the inven-
tion referred to. Seymour v. .ile Cor-
mick, 19 How., 107.~—~NELsoN, J.; Sup.
Ct., 1856.

act of 1836. Sembdle, that it is not a
“printed publication.” 1 Fisher, 19.
10. Under the laws concerning pat-
ents for inventions, a previous descrip-
tion of the alleged invention in a “ pub-
lie work,” which means a printed book,
defeats a patent. But such a deserip-
tton in an unprinted book has no such
effect. Aeene v. Wheatley, 9 Amer.
Law Reg., 65.—CapwaLLaDER, J.:

Pa., 1860.

6. A patent will not be avoided, by |

the mere fact that the invention or dis-
covery patented had been known and
used in a foreign country, before the
discovery of the patentee, provided the
patentec at the time of his application
for a patent (act of 1836, § 15) believed
himself to be the first and original in-
ventor of the thing patented. Barthol-

PUBLICATION OF BOOK OR
MANUSCRIPT.

1. A sale of a book imports publica-
tion. It is to be presumed that the
purchaser exercised his right to know
the contents of the book, and malke
them known to others, or that an actual

omew v. Sawyer, 4 Blatchf., 350.—Ix-} publication followed the sale. Bakerv.

GENSOLL, J.5 N, Y., 1859.

Zuylor, 2 Blatehf,, 85.—BEerts, J.; N.

7. The description of an invention in|Y., 1848.

any public work, to invalidate a patent,
should be, to some degree, in the nature
of a specification, so far as to enable a mne-

2. Where copies of a book were sold
prior to the deposit of the title-page in
the clerk’s oflice, Held, that such sale

.

chanie skilled in the art to construct the | was evidence of the publication of the
machine ; they should not be vague ref- | book at the time of sale. JZbid., 85.

erences to or suggestions of the thing

3. And where a printed copy of a

described.  Coleman v. Liesor, MS.— |book, then complete, was deposited in

Leavrrr, J.; Ohio, 1859,

the clerk’s oftice at the same time the

8. To render admissible in evidence |title-page was deposited there, Held,
under § 15 of the act of 1836 a printed [that this fact warranted the inference
publication, it is not necessary to make |of actual publication before the deposit
proof of the date of its publication. A of the title-page. Lbid., 85.

Look purporting on its title-page to be

4. The first publication of a work,

published in “London in 1840,” was|without having secured a copyright. i¢
admitted without other proof of pub-|a dedication of it to the public; that
lication being required. Judson v.|having been done, any one may repub

Cope, MS,—LEavitT, J. ; Ohio, 1860.

lish it. Bartlett v. Crittenden, 5 Me

9. A book of plates, unaccompanied | Lean, 87.—McLeax, J.; Ohio, 1849.

by any deseription whatever. eannot be
19

5. An acquiescence in the publicatior
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¢
of a manuseript, or in the republication [ any mode or degree, an addition to the
of a printed book, authorizes a presump- | siore of human knowledge. JZbid.. 77.
tion of assignment or abandonment.| 13. An wunqualified publication ded-
Ibid., 41. icates it to the public. Zbid., 78.

6. An author maylicense the publi-| 14. A Zmited publication of it is an
cation of his manuscript.,. But unless|act which communicates a knowledge
a copyright is secured the first publica-| of the contents to a select few, upon
tion of it will abandon it to the public.| conditions expressly or impliedly pre-
Pulte v. Derby, 5 McLean, 332.—Mc-|cluding its rightful ulterior communi-
LEax, J.; Obio, 1852. cation, except in restricted private in-

7. An author may be said to be the|tercourse. [Zbid., 80.
creator or inventor, both of the ideas| 15. Any publication which is not re-
contained in his book, and the combina-| stricted, both as to persons and pur-
tion of words to represent them. DBe-!pose, is general. When the word pud-
fore publication he has the execlusive|lication 1s used without any express
possession of his invention. Stowe v. qualification, a general publication is
Thomas, 2 Amer. Law Reg., 228.—|meant. J1bid., 80, 99.

(zRIER, J., Pa., 1853. ; 16. A publication isnot directly aflect-

8. But when he has published his|ed by printing, but follows it. Zbid., 82.
book, and given his thoughts to the| 17. The sale of a single copy only, of
world, he can have no longer an exclu-|a first edition of a book, is a general
sive possession of them. The author's{publication. But in such a case, if its
conceptions have become the common | literary proprietor has possession of ail
property of the public. Jbid., 228. the other copies, and of the manuscrij:t

9. The acting or representation of a|from which they were printed, and wish-
play is not a publication within the mean-{ing to suppress the publication, buys
ing of the statute. ZRoberts v. Myers,|back the copy sold before it has heen
13 Mo. Law Rep., 308.—SPRAGUE, J.; read, he must stand on the same footing
Mass., 1860. as if he had never parted with it. That.

10. In the absence of any legislation | before he got. it back the purchaser inay
for the special protection of dramatic|have read it, can make no rational dit-
literary property, an authorized public|ference, unless the impression on the
circulation of a printed copy of a drama, | latter’s memory may enable him to
for which there is no legislative copy-| make ulterior publieation. Zdid., 93.
richt, is a publication which legalizes a
subsequent theatrical representation by | S
anybody from such copy. Heene v.!
Wheatley, 9 Amer. Law Reg.,. 44— | PURPOSE.
CADWALLADER, J.; Pa., 1860. ‘

11. The intended meaning of the| See also Errecr; NEw ArpricaTioN.
word pubdlication, in the acts respecting
copyrights, 1s publication ¢z print.| 1. Intent is no ground of a patent.
Ibid., 44, 45, 65. ' Kemper, Ex parte, MS. (App. Cas.)—

12. A publication of a composition| Craxcs, Ch. J.; D. C., 1841.
1s an act which renders its contents, ini 2. If the thing done be not new, the
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intent with which the act is done, can-.
not entitl{a' it to a patent. Lbid.

3. A purpose is not patentable; but
the machinery only, if new, by which it
is to be accomplished. In other words,
the thing itself which is patented, must
be new, and not the mere application
of it to a new purpose or object. Bean
v. Smallwood, 2 Story, 411.—STORY,

J.; Mass., 1843.
4, The application of a known thing

to a new purpose, as the use of rivets
to fasten parts of a shoe, instead of sew-[
ing, though such particular parts of the
shoe had never before been so fastened,
is not the subject of a patent. FHazard
v. Green, MS. (App. Cas.)—Craxcw, |
Ch., J.; D. C., 1847. |

3. The mere application of an old ma-
chine to a new purpose, is not patent-
able. Zyler v. Deval,1 Code Rep., 30.]
—McCaLes, J.; La., 1848. /

6. A new application of a- known
principle to a new and useful purpose,
by new mechanical contrivances and ap-
paratus, as the application of the princi-
ple of the expansive and contracting
power of a metallic rod, by difterent
degrees of heat, to regulate the action
of the damper of and the heat of a com-
mon stove, is the subject of a patent.
Liovote v. Silsby, 1 Blatehf., 46+.—NEL-
SON, J.; N. Y., 1849.

7. The application of a thmg already
known, to a new and uscful purpose,
may be the subject of a patent provided
the new use is not analogous to the old,
and requires the exercise of the inven-
tive facalties. Winans v. Schenee. &
1roy R. R., 2 Blatehf, 293.—Coxk-
LING, J.; N. Y., 1851.

&, Although two machines may be
similar in appearance and arrangement,
1¥ the conditions under which they are
to act are not alike—if the same service |

e

|
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is not to be performed—if their pur-
pose is different, and there is no identi-
ty of object or effect, they are not iden-
tical. Emery, Ex parte, MS. (App.
Cas.)—MorskLL, J. ; D. C,, 1859.

9. The object and purpose of two in-
ventions may be referred to and taken
into consideration in determining the
question of identity Dbetween them.
Where their object and purpose are en-
tirely difterent, and material advantages
result from one Imvention, it will be pat-
cntable, though it may have some re-
semblances to the other. Barstow, I
parte, MS. (App. Cas.)—MoRsgLy, J.;
D. C., 1860.

.10. The surpose or object had In view
by an invention, may be considered in
determining the question whether it is
identical with another invention. Zloyt,
Ex parte, MS. (App. Cas.)—MorskLL,
J.; D. C., 1860.

11. The mere use of a mechanical
structure, before applied to a particular
purpose (as a valve used on railway lo-
comotives), for a different purpose, is

| not patentable ; but if the valve be so

changed as to be applicable to all en-
oines, and producing a new and useful
result, it is a patentable subject. Judson
v. Moore, 1 FKisher, 556.,—Leavrrr, J.;
Ohio, 1860,

I
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A. WHEN MAY, BE HAD; BY WHOM;
FOR WHAT.

See also REissuE, B.

1. A defective patent may be surren-
dered and a new patent taken for the
unexpired part of the original term—for
a term Jless than fourteen years. The
restriction of time is on the mazimum
only, not on the mintmam. Sullivan’s
case. Opin, ; Gilpin’s Ed., 1841, 168.—

Wirt, Atty. Gen.; 1818.
2. Even under the patent laws of

1793, Held, that there was no good rea-

son why on an ex parfe application a
patent could not be surrendered and
cancelled of record in the department
of state, if 110 misconduct be imputable
to the patentee in taking it out: but
the second patent should only be for
the unexpired balance of the fourteen
years. Morrisv. Huntington, 1 Paine,
355, 356.—Tmomrson, J.; N. Y., 1824.

3. Previous to the act of 1836, a pat-
entee had the right to surrender his
patent and take out a new one, and on
a trial the new patent was to be con-
sidered in the same light as if no other
had been issued. Grant v. Mason, 1
Law & Int. Rev., 22.—THoxrsoN, J,;
N. Y, 1828,

4. A patent may be surrendered and
a new oue taken, including an addi-
tional improvement, and bearing the
same date with the original patent.
- «lnon., 2 Opin, 456.—TANEY, Atty.
(zen., 1831.

5. Under the patent act of 1793, the
Secretary of State had power to receive
a surrender of a patent, cancel the rec-

Ithe unexpired portion of the term, when

the defect in the specification arose from
mistake, without fraud or miseconduet
of the patentee. Grant v. Raymond,
6 Pet., 242.—Marsmawy, Ch, J.; Sup.
Ct., 1832, '

6. Its emanation, though not founded
on the words of the law, is indispensa-
bly necessary to the faithful execution
of the promise made by the govern-
ment to reward the inventor. 1did..
242.

7. The holder of a defective patent
may surrender it to the department of
state and obtain a new one. The new
patent has relation to the original trans-
action, and the application may be con-
sidered as appended to the original ap-
plication. Shaw v. Cooper, 7 Pet., 314,
315.—McLEAx, J.; Sup. Ct., 1833,

8. Inregard to the right of a patentee
to surrender a defective patent and take
out a new one, there is no difference be-
tween a citizen and alien. Z1%7d., 314.

9. An assignee of a patent cannot
make a surrender of the patent and ob-
tain a reissue without ‘the co-operation
of the original patentee. The assignee
cannot swear to the invention, as speci-
fied In the new specification: no one
but the inventor himself ean make the
oath required. Goulding’s Case, ©
Opin., 572.—TANEY, Atty. Gen.; 1833.

10. Unless there be some error in the
specification arising from inadvertency,
aceident, or mistake, and without any
fraudulent or deceptive intention, a pat
entee cannot surrender a patent which
includes several distinct improvements
and take out several new ones. _4non., 3
Opin., 164.—BuTLER, Atty. Gen.; 1836.

11. An effort on the part of an in-
ventor to include several distinet im-
provements in his first patent, and then

ord thercof, and issue a new patent for  to surrender it and take out several new
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ones, 50 as to pay but one fee on the
. surrender, and thereby defraud the rev-
enue, would be such a fraudulent de-
sign as to be within the law and destroy
the right to surrender. [fdid., 164.

12. There is nothing in the provisions
of § 13 of the act of 1836, and § 8 of the
act of 1837, as to the reissuc of a patent,
which requires the patentee to elaim all
things in the renewed patent which were
claimed as his original invention, or part
of his invention, in his original patent.
Carver v. DBraintree Manvf. Co., 2
Story, 439.—STORY, J.; Mass,, 1843.

13. A specification may be defcctive
and unmaintainable under the patent
act, as well by an excess of claim as by
a defect in the mode of stating it.
Ibid., 439.

14. But the inventor 1s always at Lib-
erty,in a renewed patent, to omit a part
of his original invention if he deems it
expedient, and to retain that part only
of his original invention which he deems
it fit to retain, Lbid., 439.

15. A specification ‘may be defective,
not only in. omitting to give a full de-
scription of the mode of constructing a
machine, but also in omitting to describe
fully in the claim the nature and extent
and character of the invention. This
Jatter is the common defect for which
most renewed patents are granted.
Ihid., 440.

16. Under the acts of 1832 and 1836,
no prior use of an invention under a de-
fective patent can take away the right
to surrender such patent and take out a
new and amended one, or authorize a
use under the renewed patent. Stémp-
son v, West. R. Road, 4 How, 402.—
McLEaxN, J.; Sup. Ct., 1845.

17. A specification may be insafficient
or defective under § 13 of the actof' 1836,
s0 as to ailow a reissue, either by a mis-

i v »
take of law, as to what is required to be

stated therein i1n respect to the claim of
the Iinventor, or by a mistake of fact, in
omitting things which are indispensable
to the completeness and exactness of the
description of the invention, or of th2
mode of constructing, or making, or

9
using the same. .Alen v. Blunt, 3

Story, 744.—STORY, J.; Mass,, 1845.

18. The Commissioner of Patents can
lawfully receive a surrender of letters
patent for a defective specification, and
reissue letters on an amended specificit-
tion, after the expiration of the original
patent, and during the existence of an
extended term, and at any time during
such term. TVilson v. Rossecr, 4 How.,
688.—NELsox, J.; Sup. Ct., 1845.

19. The mode of issning one set of
new letters patent, for two or more dif-
ferent terms before existing, 1s of doubt-
ful legality. The better mode would be
to renew each separately, or renew only
the old letters and their specification,
and let the others be cured or aided by
relation back to the original one. FWood-
worth v. Hull, 1 Wood. & Min,, 262.—
Wo0oDBURY, J.; Mass., 1846.

20. If the specification is so uncer-
tain, as to whether a particular thing is
claimed as a part of a new combination,
or as a new Invention, as to be unintel-
ligible, it is void, but it may be surren-
dercd and amended. Howey v. Stevens,
1 Wood. & Min., 302.—¥W00DBURY, J. ;
Mass., 1846.

21. The power to surrender a patent
and take a renewal thereof is vested ex-
clusively by § 13 of the act of 1836 In
the patentee, his executors-or adminis-
trators, their assignees, and the grantees
of an exclusive right for a specified part
of the United States ; and there is ngth-
ing in the act restricting such right be-
cause of special or limited grants or li-

]

i
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censes previonsly made.  Smith v. Mer-
cer, 4 West. Law Jour,, 51, 52.—KaNE,
J.; Pa., 1846.

22. On the surrender and reissue un-
der § 13 of the act of 1836, of a patent
which has been extended, * the residue
of the period then unexpired for which
the original patent was granted,” is the
residue of the twenty-one years. The
extended patent of twenty-one years 1s,
in such case, to be regarded as the “orig-
inal patent” within the meaning of § 13.
Gibson v. Harris, 1 Blatchf,, 169.—
NELson, J.; N. Y., 1846.

23. The surrender and reissue of a
patent, extended by aet of Congresk to
twenty-eight vears, after it had been
previously extended under § 18 of the
act of 1830 to twenty-one years, stands
on the same footing, as it such surrender
aud reissue were made in the case of
the patent for twenty-one years, or as
extended under § 18. There is no dif-
ference in principle. [Zbid., 1069, 170.

24. Where a patent, which had been
once extended under § 18 of the act of
1836, was afterward extended Dby act
of Congress, and the patent was issued,
in form, for the whole term of twenty-
eicht vears from the date of the original
patent, Held, that it was not invalid,

but that in legal effect, it was a patent |

for the residue only of the period unex-
pired at the time 1t was issued.
170.

25. If a patent which has been twice
extended is surrendered for a defective
specification, and rew letters taken with
an amended specification, they may be
taken for the whole twenty-eight years.
Woodworth v. Edwards, 3 Wood. &
Min.,126.—Woobpsury, J.; Mass., 1847%.

26. Though the old specification had
been adjudged good, vet if defective so

Ibid., |

somewhat “Inoperative,” the Commis-
sioner may renew it, and the renewal
will be of all for the twenty-eight years,
and the granting of the reissued patent
will be prima fuacie proof that the state
of things justified the reissue, and that
the specification relates to the same pat-
ent. Jbid., 127-129.

27. There may be more than one sur-
render and reissue of the same patent.
There 1s nothing in the patent acts, or
in their policy, that limits the correction
of errors to such as may have been the
first discovered. JFiench v. Rogers, 1
Fisher, 137.—Grier, KXaxg, JJ.; Pa.,
1851,

28. A reissue 18 granted in consildera-
tion of some more full or accurate disclo-
sure, than that which bad been made 1n
the original specification, or some renun-
ciation of an apparently secured right,
and it 1s for the public interest that the

surren der and reissue should be allowed

'to follow each other as often as the pat-

entee 18 content to be more specitie, or
more modest in his elaims, fbid., 137.

29. The surrender and the reissue,
no matter how often they recur, are re-
ciprocal—each in consideration of the
other—and form together but a single
act. If a reissue is invalid for want of
authority to make it, the surrender is
incffective for want of authority to ac-
cept it. Jbid. 138,

30. The fact that things described in
an original patent had been in public
use, in the interval between the issue
of the original and the reissue, does not
prevent an inventor of the right to re-
sume them In a reissne. Goodyear .

| Day, MS.—GRIER, J.; N. J., 1852,

31. The mistake of claiming too little,
in the original patent, has an equal
claim to correction with that of claim-

as 10 be open to litigation, and thus!ing too much. Zdid.
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32. If an oviginal patent include two| 37. The sole right to surrender under
inventions, and its validity on that ac-|§ 13 of the act of 1836, is oiven: 1.
count is doubted, a separate renewal is|To the patentee, if he is alive, and has
just and proper. Zbid. made no assignment of the original pat-

33. § 13 of the act of 1836 contem-|ent: 2. To the executors and admin-
plates two classes of eases, in which re-|istrators of the patentee after his de-
issues maf be granted. First, where a|cease, when there has been no such as-
patent shall be énoperative and invalid |signment: 3. To the assignee, when
by reason of 2 detbctiv? or insuflicient | there has been an assigwment of the
description or specification: Secoud, | original patent. The right to surrender
where that objection arises, by reason|is given to no one else. Potter v. Ilol-
of the patentee claiming in his own|land, 4 Blatehf, 209.—INcEnRsoLL, J.;
specification, as his own invention, more | Nkersox, J., concurring; Ct., 1838.
than he had or shall have a right to{ 388. Where, however, there has heen
claim as new. JLdoid.—DICKERsoN, J.;|an assienment of an undivided part of
N. J., 1852. the whole original patent, in such a

34. As to the first case, although the|case the assignee of such a part and
description or specification be clear and | the patentee become joint owners of the
distinet to deseribe some 1mprovement | patent, and should join in the surrender,
or invention, yet if it does not deseribe|and if theyv do not, it will be invalid,
the particular invention intended to be [unless the part owner not joining shall
described, it is inoperative and invalid, [ratify it. Z&id., 208.
according to the sense of the law, and{ 39. Buat a licensee, or one who has
will justify a surrender and reissue. |had transferred to him a less or difter-
Lbid. ent-interest than either the Interest in

35. The right to surrender an old|the whole patent, or an undivided part
patent, and receive another in its place, | of such interest, or an exclusive section-
was eiven for the purpose of enabling{al interest, has no legal right as assignee
the patentee to give a more perfect de-|to surrender, and a surrender without
seription of his invention, when any |his concurrence is valid. Zdid., 210.
mistake or oversicht was committed in{ 40. Under § 13 of the act of 1836,
his first, O Rielly v. Morse, 15 How., | as to reissue, the Commissioner has no
112.—TaxEy, Ch. J.; Sup. Ct., 1853. |power to grant a reissue to alter the

36. Whether the defect be in the;date of a previously granted antedated
specifieation or claim, under § 13 of the | patent. Cushman, W. M. C., Ex parte,
act of 1836, the patentee may surrender | MS. (App. Cas.)—Duxror, J.; D. C,
his patent, and by an amended specifi-| 1858.
cation or claim, cure the defect, When| 41. The right to amend or correct the
the specification or claim are so vague | defects, either in the deseription of the
as to be inoperative and invalid, an|schedule, or in the matter of the sum-
amendment may give it validity, and | mary of the claim, by a surrender of an
protect the rights of the patentee|old patent, in order to a reissue, has its
against subsequent infringements. Bat- | existence upon the broad principles of
tinv. Taggert, 17 How., 83.—McLEAX, | reason and justice, coeval with the au-
Jd.; Sup. Ct., 1854. - | thority to grant the protective, exclu-
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sive right itself. DBall, Ex parte, MS. |ley v. Juatnes, MS. (App. Cas.)—Mexn-
(App. Cas.)—MorsELy, J.; D. C,|Rick, J.; D. C, 1860.
1860. | 48. § 13 of the act of 1836, gives to
42, The real question is between the [the patentee a right to correct his de-
inventor and the public—with the limita- | seription or specification, when its im-
tion or exception of fraud and deception | perfection has arisen from inadvertency,
toward the public—and as to the fiir and accident, or mistake., Moﬁt? v.Garr, 1
equitable limits of the original invention, Fisher, 618.—LEavrrT, J.; Ohio, 1860.
embracing all combinations, new and| 49. But the only condition on which
valuable, with their functions, so as in |this can be done is, that the original
the best and most effectual manner to | patent 1s inoperative or invalid Ly rea-
guard and protect this right from inva- | son of a failure to comply with tle re-
sion by pretended inventors and pirates, | quirements of the statute. The pro-
and from the effect of subtle, refined dis- [ ceeding is thevefore equivalent to o
tinetions, ZLbid. distinct admission, made in the most
43, If to do this, it should become | solemn form, that the patent has no
necessary to divide and subdivide the Ivnlidity in the sense of entitling a pat-
invention, the reason is very sufficient [ entee to an action for its infringement.
and within the provision of the law al- i Lbid., 613.
lowing the reissue of separate patents.| 50. An application for a reissue may
Lhid. | be made by the assignee of an originai
44, Tt is not necessary to justify a|inventor. Selden, Assignee, MS. (App.
reissue, that there should have been any | Cas.)—MoxrskLr, J.; D. C., 1861.
adjudication upon the patent: the oath| 51. Upon an application for a reissue,
of the party as to the existence of ‘the |under § 5 of the act of 1837, asking for
facts required for a reissue is enough. |several reissued patents, each division
Lbid. | or separate patent asked for, is not such
45. The statutes as to reissues are not | 2 separate case as to require the pay-
to be considered as restraining, but as|ment of $25.00 on an appeal to the
confirmatory of the principles laid down | judges ; but one appeal carries up the
by the Supreme Court in Battinv. Tag- |whole case, not a part; and notwith-
gert, 17 How., 83. Tbid. standing that separate reissued patents
46. Upon a reissue a party may claim | may be granted. Zbid.
that which in his origina! application he| 52. Under § 13 of the act of 1836,
had disclaimed, provided the error arose | but one reissued patent was allowable,
from inadvertency, accident, or mistake, | but the party obtaining such reissue
Layden, Ex parte; MS. (App. Cas.)— had the right of division of the subject,
MEerrick, J.; D. C., 1860. in his specification, that he now has.
47. A statement in an original patent | Tbid.
that a part is old, or a disclaimer of a| 53, The disclaimer of part of an in-
part, does not necessarily prevent such | vention, provided such disclaimer arose
part being claimed in a reissued patent, | from inadvertency, accident, or mistake,
though it seems it would have that ef-| will not prevent the patentee from em-
fect if made advisedly, and not by in- | bracing the part so disclaimed in a reis-
advertence, accident, or mistake. Laid- | sue of his patent. Hayden, Fix parte,

-
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MS, (App. Cas.)—MEeerick, J.; D. C
1860.

54. Inadvertence and error may oc-
cur, as well in a disclaimer asin a ¢laim,
and whenever such a mistake oceurs, it
may be cured by a reissue. Poppen-

heusen v. Iulle, 4 Blatchf,, 499.—IN-

GERSOLL, J.; N. Y,, 1861,
55. A patent obtained Ly an alien,

upon an oath, ignorantly or inadvert-
ently made, that heis a citizen of the
United States, 1s void and not voidable
only. The true representation of citizen-
ship, is o condition precedent to the is-
sue of the patent. Mini's Assignee,
v. Adams, 3 Wall,, Jr.—Grieg, J.; Pa.,
1861,

5G. Such a mistake docs not fall with-

, . . V. |
in such ‘ defective or insuflicient de-

seription or speetfication” as will allow
the Commissioner, under § 13 of the
patent act of July 4th, 1836, to receive
a surrender of the old patent and grant
a reissue. Lbid. |

5%7. Neither has that officer any such
inherent or judicial power as will, inde-
pendently of the act, enable him to
arant 2 reissue 1 correction of the ap-
plicant’s mistake. .{bid.

B. AcmioNn orF C(JOMMISSIONER IN
Caisss oF.

1. In the case of the surrender of a
patent for a defective or insufficient spe-
cification, under the provisions of § 13
of the act of 1836, the Commissioner of
Patents is to decide whether the inven-
tion claimed in the original patent and
that claimed in the amended one are
substantially the same. He is to inquire
and ascertain whether the specification
is definite.or insufficient in point of law
or fact, and whether the inventor has
claimed mrore than he has invented, and

+ 11 each case, whether the error has

arisen frowm inadvertency, accident, or
mistake, or with a deeeptive or fraudu-
lent intention. Alen v. Bhunt, 3 Story,
744 —SroRY, J.; Mass,, 1845,

2. Lrima fucle, it must be presumed
that the amended patent has heen prop-
erly and rightfully granted by him. Tt
may be doubted whether his deeision
1s re-examinable elsewhere unless im-
peached on account of fraud or conni-
vance between him and the patentee,
or unless his excess of authority is man-
ifest upon the very face of the papers.
Lbid., 744.

3. The Commissioner is presumned, in
1ssuing new letters patent, to have dis-
charged his duty faithfully and cor-
vectly., Adllen v. Blunt, 2 Wood., &
Min,, 138.—~Woobsrry, J.; Mass,, 1846.

4. The issuing of new letters patent
by the Commissioner of Patents, with
an amended specification, is to be pre-
sumed to have been done correetly, on
account of mistake or inadvertence in
the description or specification for the
same invention. J[Jbid., 139.

5. But such inference or presumption
in respect to identity is open to be con-
tradicted by proper evidence, which
should be submitted to the jury, [fbid.,
139.

6. The action of the Commissioner of
Patents in the reissue of letters patent,
is not re-examinable elsewhere, unless
a clear case of fraud is made out. Day
v. Goodyear, MS.—GriER, J.; N. J,,
1850.

7. It is the duty of the Commissioner
of Patents to see that a reissued patent
does not cover more than the original
one. And it is to be presumed that 1t
does not until the contrary appears.
O’ Reilly v. Morse, 15 How., 112. —Ta~
~NEY, Ch. J.; Sup. Ct., 1853.
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8. The proceedings before the Com-
missioner of Patents, in the surrender
aud reissue of a patent, are not open for
consideration except on the ground of
frand. Battin v. Taggert, 17 How., 84.
—McLEax, J.; Sup. Ct., 1854.

9. The power and duty of granting a
new patent for the original invention,
upon a lawful surrender of the old pat-
ent, 13 confided to the Commaissioner of

>atents. Ilis decision is not re-exam-
inable by the courts unless it is appa-
rent upon the face of the patent that
the Commissioner has exceeded his au-
thority, or unless there is a clear repug-
nancy between the old and the new
patent, or unless the new one has been
obtained by collusion between the Com-
missioner and the patentee. Potter v.
Holland, 4 Blatchf., 242.—INGERSOLL,
J.; Ct., 1858,

10. Under § 8 of the act of 1837, on
an applieation for a reissue the question
of joint or sole invention is open, as also
priority of invention, laches, orany other
feeal cause which, on an original appli-
cation, would lead the Commissioner to
refuse a patent. Wilson v. Singer, MS.
(App. Cas.).—Duxror, J.; D.C., 1860.

€. To BE ¥or SAME INVENTION AS
THE ORIGINAL.

1. Evidence is admissible to show
that there are material differences Dbe-
tween an original and a reissued patent,
and to explain these differences. Phil.
& Tren. R. R. Co. v. Stimpson, 14 Pet.,
$62.—~STORY, J.; Sup. Ct., 1840.

2. The question whether the original
patent and the reissued one are or are
not identical, for the same invention, is
one which belongs to the province of
i jury to decide, and with which the
court will not meddle. Carver v. Brain-

|

tree Manuf. Co., 2 Story, 441, 442,—
Story, J.; Mass,, 1843.

3. Whether a reissued patent is sub-
stantially for a different invention from
the first patent is a question of fact for
a jury: but as by § 13 of the act of
1836 the Commissioner of Patents is
authorized to issue a renewed patent,
the inquiry afterward in regard to the
surrender is Iimited to the fairness of
the transaction—to the question of fraud
in the swrrender. Stimpson v. West-
chester k. R., 4 How., 404.—McLraN,
J., Sup. Ct., 1845,

4, If an amended specification de-
seribes a different improvement from
that which was embraced in the orig-
inal patent, the new patent will not
thereby be invalidated. For the pur-
pose of an injunction, if no niore, the
invention must be taken to be the same
in both patents, after the Commissioner
of Patents has so decided by granting
anew patent. Smith v. Mercer, 4 West,
Law Jour.,, 56.—KANE, J.; Pa., 1846.

5. A reissued patent is presumed to
be for the same invention as that in-
cluded in the original patent. But such
inference or presumption in respect to
tdentity is open to be contradicted by
proper evidence, which should be sub-
mitted to a jury. .Alen v. Blunt, 2
Wood. & Min,, 139.—~Wo0DBURY, J.;
Mass., 18486.

6. A patentee can legally take out a
reissued patent for more than is de-
scribed 1n the surrendered patent, if it
does not exceed the actual discovery
when the first patent was taken out.
Tatham v. Lowber, Mir. Pat. Off,, 146
—NEzLsoN, BeTTs, JJ.; N. Y., 1847%.

7. A reissued patent, granted upon
the surrender of a former patent, can
only be for the same invention claimed
1n the oviginal patent. Battin v. Tua
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gert, 2 Wall,, Jr., 102.—KAa~NE, J. 5 Pa,,
1851.

3. Where, therefore, a patentee in
his patent granted In 1843, specified his
invention to be for the manner in which
he had arranged and combined certain
parts, but did not specify that he had
gnvented any of such parts, though in
fact such was the ecase, and afterward,
in 1849, swrrendered his patent and
took out a new one, in which he
claimed a particular part, Fleld, that
the part claimed m the reissued pat-
ent, having been in use for six years
before it was claimed, had become pub-
lic, and could not be reclaimed by the
reissued patent of 1849. JIbid., 102.
{Reversed, post 15.]

9. § 13 of the act of 1836, allowing
the patentce to make his specifieation
more accurate, and § 7 of the act of
1837, providing for restricting a cluim
too broad, do not apply to and help
such a case. Lbid., 102.

10. It 18 not the meaning of the law
that the patentee, in his reissue, must

describe and claim just what was de-|

scribed and claimed in his original pat-
ent. His new specification must be of
the same invention, and his claim can-
not embrace a different subject matter
from that which he sought to patent

originally ; but unless the correction |

contemplated by the statute is narrowed
down to a mere disclaimer, the corrected
specification must be broader than the
original one. Fhench v. Rogers,1Fisher,
138.—GriER, KAXNE, JJ.; Pa., 1851.
11. An applicant for the reissuing of
a patent is not bound to describe or
clatin all that he described or claimed
in his original patent ; but he may not
desceribe or claim any new or other im-
provement. Goodyear v. Day, MS.—
Dickersox, J.; N. J., 1852.

pu

I

H

| contained in the first grant.

12. It is to be presumed that the re-
issued patent does not cover more than
the original one. O Re¢illy v. Morse, 15
How., 112,—Taxey, Ch. J.; Sup. Ct,,
1853.

13, Variations from the desecription
given 1n the former specification do not
necessarily imply that it is for a different
discovery, as the right to surrender is
given for the purpose of enwoliue the
patentee to give a more pe:feat descrip-
tion of his invention, wlen any mistake
or oversight was com.m:ttad in the first.
It necessarily varies from it. Zbiéd., 112

14. The reissued petent must be fot
the same invertior. substantially, though
1t be deseribod iz terms more precise
and aceuia‘e than in the former patent
But 2 new ard different invention can
not be clairned.  Battin v. Tuggert, 17
How., 82.~-McLeax, J. ; Sup. Ct., 1854.

15. By the defects provided for iz
the statute, nothing passes to the pub.
iz from the specifications and claimg
within the scope of the patentee's in-
vention. The deseribing a part of a ma-
chine in the first patent, but without
making any claim to it, does not de-
prive the inventor of a right to a patent
for such part. Zbid., 84.

16. The jury are to judge whether
the renewed patent 1s for the same in-
vention as the original one. Zid., 85.

17. Whether s reissued patent is for
the same invention as the original one
is & question of fact for a jury. Jeil-
ner v. Battin, 27 Penn., 521, 524.—
Woobpwarp, J.; Pa., 1850.

18. Though an action is founded on
o reissued patent, the rights of the
pluintiff must rest upon the discovery
described in the original patent. ¥ hat-
ever may be the language of the reis-

sued patent, it imparts no right not
The
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privilege the law gives by means of |7 ¢, the patent and specification, of his

the reissue 1s "to rectify  any errors or
deficiencies in the first specification.
Smith v. Higgins, MS.—BErrs, J.;
N.Y. 1857.

19. The legal presumption is, from
the action of the Patent Office, that a
reissued patent is for the same inven-
tion as the original patent. [FHussey
v. e Cormick,1 Fisher, 515.~—~McLEAaX,
J.; Ill., 1859,

20. With respect to reissues, § 13 of
the act of 1836 and § 5 of the act of
1837 are to be taken together in con-
struction, and the most just and equita-
ble extent to which the terms of the law
in its true spirit will admit of ought to
he adopted. Ball, Lz parte, MS. (App.
Cas.)—MorsEeLr, J.; D. C., 1860.

21. If the patent is defective or in-
suflicient, either in the specification or
cliim, the patentee has a right, if he
desires it, in the absence of fraud and
deception, on complying with the other
requisites, to have a reissue of pat-
ents for each distinet and separate part,
effectnally to cure the defect in the
mode of stating iv. Ibid.

22. And he has a right to restrict or
enlarge his claim so as to give it op-
eration and to effectuate his invention.
Lbid.

23. The patentee, in his reissue, is
entitled to every advantage within the|
full scope of his invention, J¥id.

24. And on an application for a reis-!
sue, & new function developed by the
combination of different elements of the
invention, will not be considered new |

matter. Jbid.

25. Upon an application for a reissue,
the original model may be referred to
as evidence of the extent of the true in-
vention, and the patentee is not neces-
sarlly confined to the original record,

first patent, as would seem to have been
the practice of the Patent Office, under
its rule 44. Jbid.

26. If there is a defect in the orig-
mal patent and its specification, as to
the nature and extent of the invention,
the applicant may go outside of these
and resort to the next highest evidence
~—the model —to show the defects com-
plained of.  Zbid.

27. A reissue 1s prohibited, both by
thelaw and the rules of the Patent Office,
for any thing save the same invention
which was described or shown in the
original patent—that is, deseribed in
the specification or shown in the model
or drawing. Dietz, Ew parie, MS.
(App. Cas.)—MorseLL, J.; D. C., 1860.

28. What the legislature designed
to secure to patentees by § 13 of the
act of 1836, was to enable them to cure
lonest mistakes, and to get substantial-
ly protection for the same Znvention
they had made and éntended to be pat-
ented when the original patent was
granted. The only limitation in the
statute is, that the invention should be
the same. Dyson, Ex parte, MS. (App.
Cas.)—Dvux~ror, J.; D. C,, 1860,

29. The legislature has not said Ly
what proof the applicant shall show
that his invention, claimed on reissue, is
the same invention made and intended
to be patented on his original applica-
tion., He is not limited by the statute
to prove it by the specification, models,
or drawings; any legal proof to show
it to be the same invention, whether
found in the record or aliunde, ought to
be received and weighed by the Patent
Office. Zbid. |

30. No authority is given to the Pat-
ent Office to limit the range of the ap-
plicant’s proof, if it is such as upon the
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law of evidence is held sufficient to
prove facts before other legal tribunals.
Lbid.

31. An original applicant has no right,
by law, to an amendment of his speci-
fication, except by § 7 of the act of
1836, to conform his specification ' to
the alterations suggested by the Com-
missioner. But an amendment in the
case of a reissue 1s different; it is not
of gruce, but of right. Lbid.

32. § 13 does not point to the model
and drawings as the sole means of proof,
or to any means of proof; the whole
matter of proof 1is left at laroce. It re-
quires that the iInvention sought to be

pa— T —— —

application for a reissue, that the appli-
cant could go outside of his original

| specification and the drawings and mod-

el of his patent, and show by other
proof that his invention, at the time of
the original patent, was such as he
sought to protect by his reissue, and
that he could cover in his reissue what
was his original invention. J7bid.

35. Rule 45 of the Patent Office as to
reissues, is general in its terms, and
properly so. It does not profess to be
without an exception. It states what
may be the subject of'a reissue, not what
shall not be. It does not preseribe that
the mode mentioned therein shall be the

introduced in the amended speciﬁdnt.ion,’sole and only mode of showing the in-

should be the same tnveniion originally
mtended to be patented, and is silent as
to how that is to be ascertained. Jlid.

33. The applicant is to prove the in-
vention sought to be covered by his re-
1Issue, to be the same intended to be
originally patented, but the quo modo
of proof is not defined, and of course
i1t 1s open to the patentee to offer any

sufficient legal proof, record or other-
wise,  Jbid. ‘

34. The gist of the applicant’s inven-
tion was to give a differential motion or
variable speed to the stripper so called,
by which at one time, the stripper, by |
having a motion faster than the main
cylinder, cleaned the main cylinder of-
the cotton imbedded in it, in the pro-
cess of carding, and then when the
stripper was filled with the cotton, its|
movement was rendered slower than
that of the main cylinder, by which
such main cylinder became the stripper
of the stripper, and these changes were
made without stopping the machine;
but the original specification described |

cnly the fast movement of the stripper,

bl

and not the slow motion; Feld, on an|

vention to be the same invention. Zdid.

36. The presumption arising from the
matured specification of a patent is that
the patentee has described his inven-
tion in clear and unequivocal language,
though such presumption may be over-
come by evidence in favor of the par-
ty, upon the allegation of mistake or
madvertence, upon a claim for a reissue.
Collins v. White, MS. (App. Cas.)—
Merrick, J.3; D. C., 1860.

37. A patentee on an appiication for
a reissue, may claim all those devices
which were clearly exhibited in his orig-
inal specification, drawings, and model,
and which he might have legally claim-
ed at the time of taking out his orig-
nal patent, Wilson, Assignee of Aiken
& Ielthousen, v. Singer, MS. (App.
Cas.)—Dux~zop, J.; D. C., 1860.

38. There can be embraced in a re-
1ssue, only what was invented before
or at the time of the grant of the orig-
inal patent; what was then invented
and omitted to be put in the original
patent by accident or mistake, and with-
out any fraudulent or deceptive inten-
tion, and only such énvention is, by law,



622 REISSUE OF PATENT, D.

e —— i

AUTHORITY OF, AND RIGHTS CONFERRED BY.

——

the subject of a reissue. Dyson v.|sidered as appended to the original ap-
Gambril & Burgee, MS. (App. Cas.)— | plication. ' The second patent cannot in
Du~tor, J.; D. C., 1861. | any respect be considered as independ-

39. The cases of Buattin v. Taggert,| ent of the first. Grant v. Raymond, 6
17 How., 85 (1854), and Carver v.|Pet,244.—Marsuarr, Ch.J.; Sup. Ct.,

DBraintree Manyyf. Co., 2 Story, 44111832,

(1843), do not sustain the position that| 8. A reissued patent granted upon
the question whether a reissued patent | the surrender of the first -one is only a
is for the same invention as the original | continuation of the original patent.
patent, is one of fact, which can only { Amesv. Howard,1 Sumn., 488.—SToRY,
be determined by a jury. The power|J.; Mass.,, 1833.
of a court of equity to pass upon such| 4. A reissued patent has relation to
fact is not touched by them. Poppen- | the original transaction of the issuing of
heusen v, Fulke, 4 Blatchf,, 4906.—Sui1p-| the first patent; and being only a con-
MAN, J.; N. Y., 1861. tinuation of the first one, the rights of
40, If, however, such question 18 in-|the patentee are to be ascertained by
volved in considerable doubt, that mighg! the law under which the original appli-
be a reason why it should be sent to a]cation was made. Shaw v. Cooper, 7
jury. Zbid., 497. Pet., 315.—McLEax, J.; Sup. Ct., 1833.
41. Though the decision of the Com-{ 5. Under § 13 of the act of 1836, a
missioner of Patents that the reissued |second patent with corrected specifica-
patent is for the same invention as the | tions has relation back to the emanation
original, is, as a general rule, at least|of the first patent, as fully for every lc-
prima fucte evidence of 1ts truth, it 18| oal purpose, as to causes subsequently
not couclusive when doubts are raised | aceruing, as if the second patent had
in the minds of the court b}" an examin-| been issued at the date of the first one.
ation of the instruments themselves. | Stanley v. Whipple, 2 McLean, 37.—
Ibid., 497, | McLEAN, J.; Ohio, 1839.
| 6. The second patent legalizes the
D, Vaiurry axp FoRCE OF, AND |rights of the patentee from the date of
RIGHTS CONFERRED BY. | the first patent. Zbid., 38.
| 7. If a patent which was invalid by
reason of a defective gpecification, is
1. Whether a reissued patent confers { surrendered, and a new one taken out,
any right is a question for judicial deci- [ the second patent relates back to the
sion. Anon., 2 Opin,, 456.—TANEY, |date of the original patent. Smith v.
Atiy. Gen.; 1831, | Pearce, 2 McLean, 176,—McLEaN, J.;
2. In the case of a surrender of a pat-| Ohio, 1840.
ent for a defect arising from inadvert-| 8. It 1s not necessary that a reissucd
ence and mistake, and a reissue, the new | patent should contain any recitals that
patent and the proceedings on which | the prerequisites to the grant of it—as
its issues have relation to the original | that 1t was reissued-for errors arising
transaction. The time of the privilege | not from inadvertency, accident, or miis-
still runs from the date of the original | take—have been duly complied with,
patent. The application may be con-|for the law makes the presumption that

See also REerssvr, B.
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they have been. Phil. & Zren. R. R.|used the same after the date of the de-

v. Stimpson, 14 Pet., 458—SroRY, J.;
Sup. Ct., 1840.

9. The presumption of right in a pat-
entee, because of the acquiescence of
the public in his claim, i3 not changed
in consequence of the original patent
being surrendered on account of its in-
formality. The original patent was not
void, but was eflficacious to preserve the
richt of the patentee, which would

have been lost had the invention been|

used without a patent. Orr v. Badyer,
7 Law Rep., 468.—SPRAGUE, J.; Mass,
1844.

10. The grant of an amended patent
by the Commissioner of Patents, is con-

clusive as to the existence of all the facts |

necessary for a reissue, unless it is ap-
parent on the face of the patent itself,
without any auxiliary evidence, that he
was guilty of a clear excess of authority,
or that the patent was procured by
fraud between him and the patentee.
Allen v. Dlunt, 3 Story, 745.—STORY,
J.; Mass., 1845.

11. The decision of the Commissioner
of Patents, in accepting the surrender
of an old and granting 2 new patent, is

not re-cxaminable elsewhetre, unless it is

apparent from the face of the patent,
that he has exceeded his authority, or
there is a clear repuguancy between the
old or new patent, or the new one has
been obtained by collusion between the
Commissioner and the patentee. Wood-
worth v. Stone, 3 Story, 753, 754.—
Story, J.; Mass., 1845.

12. No prior use of a defective patent
can authorize the use of the invention
after the emanation of a renewed pat-
ent. Any person using an invention
protected by a renewed patent, subse-
quently to the date, is guilty of an in-
fringemaunt, however long he may have

L

1

gl

!

fective and surrendered patent. Stimp-
son v. West-Chester R. R., 4 How.,
402, 403.—McLzax, J.; Sup. Ct., 1845.

13. The decision of the officers of the
government in granting a renewed pat-
ent, by reason of a defective or insufh-
cient specification, &c., is prima fucie

evidence that the claim for a renewa!

was within the statute; and conclusive,
except as to fraud. The laquiry as to
tlie surrender, is limited to the fairness
of the transaction. Stimpson v. West
K. L., 4 How., 404.—McLEaN, J. ; Sup.
Ct., 1845.

14. In whatever manner the mistake
or 1nadvertence may have occurred is
immaterial. The action of the govern-
ment 1n renewing the patent must be
considered as closing this point, and as
leaving open for inquiry the question of
frand only. ZIdid., 404.

15. A reissued patent, with an amend-
ed specification, operates, exeept as to
suits for violations commenced before
the amendment, from the commence-
ment of the original term. TWoodworth.
v. 2all, 1 Wood. & Min., 257.—Woob-
BURY, J.; Mass., 1846,

16. It is a patent for the same inven-
tion. It can by law include no new one,
and it covers only the same term of
time which the former patent did. Zbid.,
257,

17. Recoveries under the original pat-

J [} "
ent are evidence after the new letters

and new specification, to strengthen the
title of the patentee so as to obtain au
injunction, thus regarding the patent as
one and the same. JZbid., 257.

18. A renewal of a patent with an
amended specification, is presumed to
have been made legally, that i1s to cor-

| rect a mistake, or inadvertence, anl for
the same invention; but this presump-
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tion may be rebutted by evidence. A4X| 26. In ordinary cases of reissue, the
len v. Blunt, 2 Wood. & Min,, 139.— | Commissioner’s action has more than
Woobsury, J.; Mass., 1846. prima facie influence in deciding the
19. But whether the decision of the [ question ofidentity of invention. French
‘Commissioner is conclusive to the ex-|v. flogers, 1 Fisher, 189.—Kaxx, J.;
tent laid down in Allen v. Blunt, 3 Sto: | Pa,, 1851,
ry, 745 (ante 10); query. JIbid., 139. 27. A reissued patent is not void, be-
20. Whether a reissued patent may |cause the things claimed in ¢he original
unite several before existing terms—as [(had been in public use in the interval
terms of fourteen and seven, and seven |between the original and reissued pat-
years, in one patent, for twenty-cight ent. Such a publication is not an aban-
years; query. Woodworth v. Hall, 1 donment or dedication. Goodyear v.
Wood. & Min., 460.—W00DBURY, J. ; | Day, MS.—Dickrrsox, J.; N, J ., 1852,
1846. 28. The fact of procuring a patent
21. If such a renewal is void, the sur-| for 2 new and useful machine, under the
render of the former patents is likewise | assumption of a reissue, which was not
void, but perhaps rccoveries may be[useful as patented in the surrendered
had on the original patents, as if never | patent, for want of some parts, used in
attempted to be consolidated: JZdid.,|the reissued patent, would present a
400. question of fraud, committed on the
22. Such a consolidated recissue was|public by the patentee, by giving his re-
upheld by the Supreme Court, 4 How-|issued patent date as an original discov-
ard, 646, Wilson v. Losseau, but no ob-|ery, made at the time of the original
Jection was there raised to such a prac-| patent, and thereby over-reaching simi-
tice. Lbid., 400. . larinventions made between the time of
23. If a renewal is not valid, the sur-|the original patent and the time of the
render which led to it will also be in-|reissued patent. Brookes v. Iiske, 13
valid, and the old letters will be con-|How., 220.—Cartrox, J.; Sup. Ct., 1853.
sidered in full force, and violators may| 29. .A reissned patent, which has been
be prosecuted under such old patent, | obtained upon the surrender of the
with the old specification. Woodwortk | former patent, under § 13 of the act of
v. Edwards, 3 Wood. & Min., 127.—| 1836, is not a new patent, nor does it
Woobprury, J.; Mass., 1847, confer any new and distinct right ;,and
24. Whenever the power of reissue | an existing contract concerning the pat-
has been fraudulently or corruptly|ent, made before the surrender, applies
abused, the renewal will be avoided. | equally to the reissued pateut. e Bur-
Ibid., 129. ney v. Goodyear, 11 Cush., 571.—Mgr-
25. Upon the surrender and ‘reissue | ricx, J. ; Mass., 1853,
of a patent, the corrected patent is| 80. There is a marked and well rec-
made to all cases of infringement sub. ognized difference between a rencwed
sequently acecruing, as thoagh it hadland areissued patent. The former orants
heen so0 issued - originally, and even|a wiolly new term, the latter legalizes
though the original patent was invalid. | and ecnfers the right during the con-

Bloomer v. Stolley, 5 McLean, 166.— | tinnance of the original term., JZ%id,,
McLEAy, J.; Ohio, 1850. | 571,
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31. A contract concerning a patent,
made before its surrender, applies equal-
ly to the reissued patent. A reissued
patent is not a new patent. Zbid., 571.

32, In an action for infringement on
a reissued patent, proof of use of the
thing patented, during the interval be-
tween the original and reissued patents,
will not defeat the action. Datiin v.
Tuggert, 17 How., 84.—McLEan, J.;
Sup. Ct., 1854.

33. A reissued patent is considered
as if’ granted at the date of the original
one. It is no defence to an action upon
the reissued patent, that the defendant’s
machine was made and put up during
the original patent, under which he was
not liable to an action for an infringe-
ment,  Carr v. Rice, 1 Fisher, 211.—
Brrs, J.; N. Y., 1856.

34. After a patent has been surren-
dered, an action cannot be maintained
for damages for an infringement occur-
ring under the old patent, before the
surrender. Aoffitt v. Garr, 1 Iisher,
613.—Lgavirr, J.; Ohio, 1860,

X, EFFECT OF, AS TO ASSIGNEES AND
OTHERS ; AND THEIR RIGHTS UNDER.

1. A patentee cannot, by a surrender
of his patent, affect the rights of third
persons to whom he had previously, by
assienment, passed his interest in the
whole or a part of the patent, without
the consent of such assignee. Wood-
worth v. Stone, 3 Story, 750.-~STORY,
J.; Mass., 1845.

taln an action: for an invasion of the
patent.  Gibson v. Richards, Index
| Pat. Dec., No. 376.—NELson, J.; N,
Y., 1645.

| 3. Amendments to a patent made on
a reissue thereof, will inure to the ben-
efit of the assignees and grantees un-
der the patent as it stood before such
reissue. Smith v. Mercer, 4 West. Law
Jour. 52.—KAXE, J.; Pa., 1846.

4. But such grantees may, if they
prefer, rest their claims upon the speci-
fication as it stood when they purchased
their right. Zbid., 52.

5. A patentee cannot, by a surrender
of his patent, aftect injurlously the rights
of third parties, to whom he has already
passed an interest in his patent. They
will share with him the benefits confer-
'ved by the reissue. MeBurney v. Good-

year, 11 Cush. 571.—MERRICK, J.;
Mass., 1853.

6. Itisnot in the power of a patentee,
by a surrender of his patent, to aflect
the rights of third persons, to whom he
t had previously passed his interest in the
{ whole or a part of the patent, without
their consent. Such consent may be
manifested by joining in the surrender,
or previously authorizing it, or subse-
Hquently ratifying, or approving it; and
taking advantage and benefit of 1t
would be a ratification. And when so
consented to, the rights of the party
consenting, in and to the old patent, are
forever gone. Detter v. Jollund, 4
Blatchf., 214.—INGERSOLL, J.; NELSOX,

J., concurring ; Ct., 1858.
7. Such third parties, though entitled

2. A surrender of letters patent ren-|to the sameright in the reissued patent,
ders void all assignments under such |that they had in the old, are not ho:av-i
patent, so far as those are concerned |ever compelled to take under the reis-
who assent to such surrender. It is nec-|sued patent and give up the right had
essary that a prior assignee should have | under the old one, but may hold under
< new assignment, before he can main- the old patent, if they choose the same

40
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rights they had before the surrender.
Lhid., 214,

8. There may be one claim of right
under one or the old patent, for one
section of country, and a different clain
of right under the reissued patent, to
the same invention, for another section
of country. JZbid., 216.

REPAIRS OF PATENTED MA-
CHINES.

See PaTENTED MACHINES, A,

REPORTS.

1. No reporter has or can have any
copyright in the written opinions of the
judges of a court; nor can the judges
confer on any reporter any such right.
Wheaton v. Peters, 8 Pet., 668.—Mc-
1.Eax, J.; Sup. Ct., 1834.

2. Though there cannot be any copy-
richt in the opintons of the court, pub-
lished under authority of law, a report-
er may have a copyright in his own
marginal notes, and in the arguments
of counsel, as prepared gnd arranged
by him. Gray v. Russell, 1 Story, 21.
—STORY, J.3 Mass., 1839.

3. The right of copyright belongs to
the reporters of judicial decisions, in
common with other authors, to the ex-
tent of their authorship in the composi-
tion of their works., Little v. Gould,
2 Blatehf, 170.—CoNELING, J.; N.Y.,
1851. .

4, But this does not comprise the
written opinions of the judges, because
of these the reporter is not the author,

and the judges of a court cannot confer

REPORTS.—RESTRAINT OF TRADE.

WHAT HELD NOT TO BE.

on him any copyright in the written opin-
ions delivered by them., JZéid., 170.

5. Judicial decisions are the property
of the publie, and therefore are not the
subject of a copyright, Littlev. Gould,
2 Blatchf.,, 862.—~NEgLsox, J.; N. Y.,
1852.

RESTRAINT OF TRADE.

1. An agreement between two part-
ners In the manufacture of a patented
article, that one would discontinue such

| manufacture, is not void as being in re-

straint of trade, and against the princi-
ples of public policy, but is simply an
ordinary business arrangement. Park-
hurst v. linsman, 1 DBlatchf,, 495.—
NELsON, J.; N. Y., 1849. [Aflirmed,
post 3.]

2. A bond given to a patentee by one
who has infringed on a patent, condi-
tioned that he will not, during the con-
tinuance of the patent, manufacture or
vend the patented article, is not void as
being in restraint of trade. Darry v.
Clirhugh, 12 Law Rep., 367.—Joxzs,
Ch. J.; N. Y., 1849.

3. An agreement stipulating, that un-
der certain conditions, one party shall
cease the manufacture of a patented ar-
ticle, is not void as being in restraint of
trade; such clause is but a provision for
the prosecution of the business in a par-
ticular manner, and not for its restraint.
Iinsman v. Parkhurst, 19 How., 293.
—Curtis, J.: Sup, Ct., 1855.

RESULT.

See ¢ ErFECT;” PURPOSE.
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REVIEWS.

1. A reviewer may fairly cite largely
from the original work, if his design be
veally and truly to use the passages for
the purpose of fair and reasonable eriti-
cism. But if he thus cites the most im-
portant parts of the work, with a view,
not to criticize, but to supersede the
use of the original work, and substitute
the review for it, such a use will be
deemed, in law, a piracy. Folsom v.
Marsh, 2 Story, 106.—SToRY, J. ; Mass.,
1841.

2. Extracts, representing or embody-
ing the spirit and force of a work, may
be taken therefrom to a reasonable ex-
tent by a veviewer, for the purpose of
showing the merit or demerit of the
work. But this privilege cannot be so
exercised as to supersede the original
book. Story v. Holcombe, 4 McLean,
309.—McLzax, J.; Ohio, 1847.

3. Suflicient may be taken to form a
correct idea of the whole; but no one
Is allowed, under the pretence of quo-
ting, to publish either the whole or a
principal part of another man’s compo-
sition. A review must not, therefore,
setve as a substitute for the book re-
viewed. [bid., 309,

4. If so much is extracted, that the
article communicates the same knowl-
edge as the original work, it is an ac-
tionable violation of literary property.
Tbid., 309, 310.

5. The abridgement of a work, for
which a copyright has been secured, and
which has been publicly circulated, is
not an infringement of the statutory
privilege; bunt such an abridgement
would violate the right of the literary
proprietor of a book of which the cir-

|
v. Wheatley, 9 Amer. Law Reg., 82.—~

ICADWALL.-’LDER, J.; Pa., 1860.

Al ey S el

| RULES OF PATENT OFFICE.

| :
| 1. The rules of the Patent Office as

to taking cvidence in contested cases,
made by the Commissioner of Patents,
lunder § 12 of the act of 1839, while
| they remain unabrogated, are as bind
ling as the law itself; and upon the Com-
missioner himself, as upon others. .Ar-
nold v. Bishop, MS. (App. Cas.)—
Craxch, Ch. J.; D. C,, 1841.

2. After a deposition has been taken,
while the rules were in force, a revoca-
tion of them cannot affect that deposi-
tion. A revocation only affects subse-
quent proceedings. Jbid., 27.

3. The rule of the Patent Office, as
to taking and transmitting testimony,
land providing that no evidence, unless
taken and filed n compliance with such
rules, will be considered on the heur-
ing of the case, in which taken, does
not prohibit the Commissioner from
|looking into the deposition informally
|transmitted, or reading it, and ascer-
taining its contents, but only prchibits
him from considering it as evidence
touching the matter in issue. Smith v,
Flickenger, MS. (App. Cas.)—Craxch,
Ch. J.: D. C,, 1843.

4. If found informal, on such inspec-
tion, the Commissioner may, if he see
fit, allow further time to correct the in-
formality. Zbid.

5. The object ~f notice, required by
the rules of the Patent Office, in the ex-
amination of witnesses, is to bring the
adverse party before the examining of-
ficer, to give him an opportunity to cross-

J

|

e

culation had been private only. Keenelexamine. But if the adverse party
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comes, and is present, and cross-exam- | does not profess to be without an ex-

ines, notice and proof of service of it | ception.

are of no account. G'ibbs v. Lllithorpe,
MS. (App. Cas.)—Duxcror, J.; D. C,,
1839.

6. The rules and regulations of the
Patent Office, as to taking tegstimony in
cases of interference, are binding upon
the parties, and each 18 entitled to the
benefits of them, and until abrogated,
are as binding upon the Commissioner
himself, as if enacted by the statute it-
self. OHare v. Hawes, MS, (App.
Cas.)—MorseLr, J.; D. C., 1859.

It states what may be the
subject of a reissue; not, what shall
not be; and does not prescribe, that the
mode mentioned therein shall be the
sole and only mode of showing the in-
vention to be the same invention. Z4id.

11. The practice of the Patent Office,
under its rules, as to reissue, of confining
the applicant to his original patent and
specification, as the evidence of what
was his original Invention, is not cor-
rect, but reference may also be made to
the model for a like purpose. Dull,

7. The rules of the Patent Office, as | B2 parte, MS. (App. Cas.)—MorsELL,
to the taking of depositions, give to[J.; D. C., 1860.

either of the litigant parties, the right
to take depositions, without restraint,

up to the day of hearing fixed by the |

Patent Office, or to a day near enough
to give time for the transmission of the
evidence to the Patent Oftice. Spear v.
Abbott, MS, (App. Cas.)—Duxvrop, J.;
D. C., 1859.

8. The power granted to the Patent
Office, under § 12 of the act of 1839,
to make rules in respeet to the taking
of evidence, gives no right to make new
rules of evidence, or to make new rules
of law, or to divert vested rights, by its
rnles of practice. Dyson, Fx parte,
MS. {(App. Cas.)—Duxnvrop, J.; D. C,,
1860.

9. The 26th rule of the Patent Office,
providing that amendments of the mod-
¢l, drawings, or specification, must re-
late to the subject matter originally em-
braced in at least one of them, applies
only to original applications, and not
to cases of reissue, If it did, it would
be void. Jbid.

10. The rule of the Patent Office con-
fining reissues to the invention describ-
ed or shown in the original patent is,
cautious and general in its terms. It

—

SECRET USE OF INVENTION.

1. If an invention be the mere specu.
lation of a philosopher or mechanician
in his closet, and he takes no step to-
ward securing a patent, but keeps his
invention a secret, and another person,
who is also an original but subsequent
inventor of the same thing, obtain a
patent for it, and bring it into use, the
patentee In a suit at law will be con-
sidered the first inventor. Hildreath
v. Heath, MS. (App. Cas.).—Craxcii,
Ch. J.; D. C, 1841,

2. How far the use by the discoverer
of his invention or monopoly so long as
it could be kept a secret, and secking a
patent only when it was in danger of
discovery, would invalidate the patent,
query. Goodyear v. Day, MS.—GnI-
ER, J.; N. J., 1852.

3. The object of the patent laws be-
ing not only to benefit the inventor but
also the public or community at large,
by the use of the invention after the mo-

\
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nopoly has terminated, it follows that | public. Marcy v. Zrotter, MS. (App.
an inventor who designedly and with [ Cas.)—Duxvrop, J.; D. C., 1860.
the view of applying it indefinitely and | 8. There can be no doubt that where
exclusively for his own profit, with-ja party has made an invention and
holds his invention from the public, | buried the secret in his own bosom, he
comes not within the policy or objects|may, after the lapse of years, come for-
of the constitution or acts of Congress, | ward and, on making the secret known
and is not entitled to fuvor if during|by an application for a patent, obtain a
such concealment another person should | monopoly. Berg v. Zhistle, MS. (App.
tind out and bring into use the same in- | Cas.)}~MERrICK, J.; D. C., 1860.
vention. HWendull v. Winsor, 21 How.,| 9. But if in the mean time another
328.—DaANIEL, J.; Sup. Ct., 1858. has made the same invention, and has
4. If an inventor keep his invention a | obtained a patent, and the public has
secret until another has discovered the | thereby become possessed of the dis-
same thing, and lie by while such other|covery, when the first inventor applies
inventor makes applieation for a patent, | he will be met with the inquiry whether
and manufactures and sells the article | he has used due diligence in communi-
invented, and neglects to give notice of | eating his discovery—in such case the
his claim or make application for a pat-| first inventor forfeits his claim. Z8:d.
ent, such first inventor will lose his| 10. If an inventor conceals his inven-
richt to a patent. Swvory v. Louth,|tion after it is complete, even though he
MS. (App. Cas.)—MorseLL, J.; D. C,, never sold it for profit or introduced it
1859. | to public use, he cannot claim a patent.
5. A party has a right to keep his in-| Loveridyge v. Dutcher, MS. {App. Cas.)
choate right to an invention concealed {—Dux~Lor, J.; D. C., 18061.
as long as he pleases—but when he de-| 11. An inventor who designedly, and
sires to perfect his right to a patent, he| with the view of applying it indefinitely
must proceed with vigilance, ZUi-|and exclusively for his own profits,
thorpe v. Robertson, MS. (App. Cas.)|withholds his invention from the pud-
—MorseLr, J.; D. C,, 1858. lic, comes not within the policy or the
6. The statutory bar, § 7 of the act|objects of the constitution or acts of
of 1839, imposed upon the inventor who | Congress. He does not promote but
sells his invention for more than two |impedes the progress of science and the
years before his application for a pat-|useful arts. Z&id.
ent, would scem by analogy properly| 12. The decision in Spear v. Stuart
applicable to the inventor who secretes. | (ante 6), that the concealment of an in-
Spear v. Stuart, MS. (App. Cas.)—|vention for more than two years stands
Dutxvor, J.; D. C., 1859. fon no better footing than the sale of
7. The policy of the patent lIaws favors | such invention before two years, con-
diligence and condemns neglect. It is|sidered and approved. ZIdid.
the duty of an inventor without delay| 13. A negligence, in secreting and fail-
to patent his perfected invention. He|ing to patent an invention for more than
has no right to use it himself, or permit | two years after its discovery, forfeits all
others to use it, for any length of time, | right to claim a patent. Even the filing
and then expect a monopoly from thela caveat, if filed more than two years

o e
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after such discovery, will not save the| &. But if such a bill is filed against
rights of the inventor. Snowden v.|[several defendants, some of whom are
Pierce, MS, (App. Cas.)— Duxvor, [residents of the same state with the
J.; D. C., 1861. complainants, the biil may still be main-
tained against the defendants who are
residents of another state., Zdid., 37.
SPECIFIC PERFORMANCE. 6. And if the bill prays for an iIlleIlC-
tion against the use of a patent, that
1. The fact, that the subject matter of {may be a ground for exercising ju-
a contract sought to be enforced 1s alrisdiction against all the defendants.
patent right, does not of itself give the | 14id., 38.
courts of the United States jurisdiction.| 7. Where a bill is filed to enforce the
A bill filed for the speetfic performance | specific performance of a contract in re-
of such a contract must contain the|lation to a patent, the Supreme Court
proper averments as to the character of | has no appellate jurisdiction, unless the
the parties, to show that the court has|matter in controversy exceeds the value
jurisdiction. Burr v. Gregory, 2 Paine, lof two thousand dollars. Brown v.
426, 429.—~Tuoypsox, J.; N. Y., 1828. | Skannon, 20 How., 56, 57.—TANEY,
2. The Cireuit Courts have no juris-{ Ch. J.; Sap. Ct., 1857.
diction of an action as to enforce the

specific execution of a contract respect- —_—
ing a patent, where the parties are all
citizens of the same state: but where SPECIFICATION.

the plaintiffs set up a right under a pat-

ent, and allege that the defendants are| A. GENERAL PRINCIPLES OF CONSTRUCTION 630

infringing, citizenship will not oust ju- g HOow INVENTION T0 BE DESCRIBED IN. 630

yisdiction. Brooks v. StolZey, 3 Me-19° AMBIGUITY IN, AND EFFECT OF....... 6306

T 505 — McLEeAN. J.: Ohio. 1845 D). CONCEALMENT IN, AND EFFECT OF.... 636

sean, 929.~—MCLEAN, J.; Uhlo, =9+ ' K3, DEFECTS 1N, HOW REMEDIED......... 637
3. But where the court has obtained

jl‘ll"iﬁdictiﬁn on the ground of infringe- A. GexeriL Privcipres oF CoN-
ment, it may then decide other matters STRUCTION.
which of themselves would not afford
around for the original exercise of ju-| See PaTexT, P. 1.
risdiction. Jbid., 529.
l

4. Under § 17 of the act of 1836, the| B, How INVENTION To BE DESCRIBED
jurisdiction of the Circuit Courts as to IN.
subject matter does not extend to a bill

in equity filed for the specific perform-[ See also CoxposirioN oF MATTER,
ance of a contract to transfer a patent— | B, ; IntpROVEMENT, B. ; MacniINE, B.

the jurisdiction of such courts being
confined to actions under the patent; 1. Under the patent act of 1793, be-
laws granting or confirming rights to|fore a patent can issue, the inventor
inventors. Nesmithv.Calvert,1 Wood. |should so explain his invention, that
& Mie, 37.—WoopBury, J.; Mass.,|others beside himself may understand
1843. I and use it ; more especially when the in-
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vention is to relieve human misery, care
should be taken to have a plain and
thorough exposition of the art. A thing
capable of doing good, if judiciously
used, may be very pernicious if misap-
plied. Perkins’ Case, 1 Opin., 64.—
Lex, Atty. Gen.; 1796,

2. The thing for which a patent is
granted, should be truly and fully de-
seribed in the specification ; but if’ this
be done so as clearly to distinguish 1t
from other things, and enable any person
skilled in the art of which it is a branch,
or with which it is most nearly connect-
ed, to make and use the same, it will be
sufticient. The matters not disclosed,
must appear to have been concealed for
the purpose of deceiving the publie, to
invalidate the patent. Lark v. Little,
3 Wash., 198.—W asuixgrox, J.; Pa.,
1813.

3. The description of the invention
must, be full, clear, and explicit, so as to
distinguish it from all others of the
same kind, and to enable any person
skilled in the art, of which 1t 1s a branch,
to make and wuse it. The description
should be accommodated to the com-
prehension of any practical mechanie,
without taxing his genius or Inventive
powers. Gray v. James, Pet, C. C,, 401.
—\WasHiNGTON, J.; Pa,, 1817.

4. Whether a specification is defect-
ive within the interpretation of the law,
must depend upon the evidence of those
skilled in the science or art of the inven-
tion. JZbid., 401.

5. The patentee must describe, in full
and exact ferms, in what his invention
consists, If the description mixes up
the old and the new, and does not dis-
tinctly ascertain for which in particular
the patent is claimed, it is void. Zow-
ell v. Lewis, 1 Mas., 187.—StoRY, J.;
Mass., 1817.

6. The inventor must deliver a writ-
ten description of his invention, in such
full, clear, and exact terms, that any
person acquainted with the art, may
know how to construct and use it. The
reasons for this requirement are, to
guard the public against unintentional
infringement of the patent, during its
continuance, and to enable an artist to
make the improvement, by a refer ce
to some known and certain recorded au-
thority, after the patent has run out.
Evans v. Eaton, 3 Wash,, 453.—
WasniNerox, J.; Pa., 1818.

7. Whether a patent be valid or not,
must materially depend upon the accu-
racy and distinetness with which the in-
vention is stated. Moody v. Fiske, 2
v.as., 118.—SToRY, J.; Mass., 1820.

8. .\ specifieation need not particu-
larly deseribe the operation of mechan
tisin which is well known by persons ac-
quainted with the art. neass v. Schuy!l-
Lill Bank, 4 W ash., 14.—W ASHINGTON,
J.; Pa., 1820.

9. Merely describing in the specifica-
tion the parts of a thing, or the modus
operandt, and as to which no c¢laim is
made, does not make such things a part
of the patent. J[bid., 14,

10. The specification should. distin-
guish the new from the old, and point
out in what the invention consists. The
invention cannot be shown by testimo
ny, nor can the jury infer it from exam-
ining the thing patented, and comparing
it with others before in use. No de-
| seription of the discovery secured by a
patent, will fulfil the demands of justice
and of law, but such as 1s of record,
and of which all the world may have
the benefit. Dizon v. Moyer, 4 Wash,,
73,— W ASHINGTON, J.; Pa., 1821.

11. Where the specification does not
| deseribe the invention, so as to show 1n
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what respects the plaintiff’s invention or | tion 1s; and it ought therefore to put

improvement differs from what had been |

hefore known or used, the patent is void.
Langdon v. De Groot, 1 Paine, 207.—
{aviNgsTon, J.; N. Y., 1822,

12. The act of 1793, § 8, requires
that the specification must describe the
invention “in such full, clear, and exact
terms,” as to distinguish the same from

all things before known. The specifi-]

cation has two objects: one, to make
known the manner of constructing the
invention, so as to enable artisans to
make and use it, and thus to give the
public the full benefit of the discovery
after the expiration of the patent. The
other object is, to put the publie in pos-
sesston of what the party claims as his
own invention, so as to ascertain if he
claim any thing that is in common use,
or already known, and to gnard against
prejudice or injury from the use of an
invention which the party may other-
wise innocently suppose not to be pat-
ented, Fvansv, Laton, 7 Wheat., 434.
—STorY, J.; Sup. Ct., 1822,

13. A specification which mixes up
the new and the old, but does not ex-
plain what is the nature or limit of the
invention claimed, cannot be sustained.
Tbid., 434.

14. The invention cannot be made
out and shown at the trial, or be estab-
lished by comparing the invention spe-
cified in the patent with former ones in
use. Jbid., 434, 435.

15. Both the language and policy of
the act of Congress require, that the
specification should be clear, plain, and
intelligible, so that others may be taught
by 1t to make or do the thing for which
the patent is granted. The object of the
specification is to inform the publie, af-
ter the expiration of the term for which
the patented is granted, what the inven-

the public in possession of whatever is
necessary to the use and enjoyment
thereof. Sullivan v. Redficld, 1 Paine,
450.—~—THompson, J.; N. Y., 1825.

16. It is a correct rule as to patents,
that if the specification is sufliciently
explicit in its details to enable a skilful
machinist to construct the patented in-
provement or invention, without any
other aid, it is not to be considered void
because some of the minor details of the
machine are not set forth at large. B
rall v. Jewett, 2 Paige, 142,—WWar-
worTH, Chan.; N. Y., 1830.

17. A patent is a bargain with the
publie, in which the same rules of good
faith prevail as in other contracts, and
if the disclosure communicates the in-
vention to the publie, the statute is sat-
isfied.  Whitney v. Emmett, Bald., 319.
—BaArLpwin, J.; Pa., 1831.

18. As the English statute ‘does not.
require any specification, these rules and
principles are matters of judicial con-
struction, on which the English courts
act without any statutory direction. But
in the United States it is different, and
the law 1s more explicit. As to the
specification, nothing is left to construc-

| tion, as to its requisites or purposes,

both being so clearly defined, and in
such a manner, as to leave no discretion
in the courts to presume what was in-
tended, to alter, or diminish. JZbdid.
319, 320,

19. If from the patent, specification,
drawings, model, and old machine, clear
1deas are conveyed to men of mechani-
cal skill in the subject matter, by which
they could make, or direct the making
of the machine, by following the direc-
tions given, the specification is good
within the act of Congress. Zbid., 322.

20. The patentee is bound to describe
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with reasonable certainty, in what his
invention consists, and what his partic-
ular claim is. DBut he 1s not bound to
use any precise form of words., It is
sufficient if the court ean clearly ascer-
tain, by fair interpretation, what he in-

tends to clamn, and what his language |

truly imports, even though the expres-
sions are Iinaccurately or imperfectly
drawn. Wyeth v. Stone, 1 Story, 286,
287.—STORY, J.; Mass., 1840,

91, The specification must contain
reasonable certainty—must describe the
machine so as to enable a person skilled
in the construction of machines, to build
it—Dbut it need not be so clear as to be
understood by a person wholly unskilled
in the grt. Brooks v. Bicknell, 3 Mc-
[Lean, 260.—McLEAN, J.; Ohio, 1843,

22. But the patentee need not state
of what material every part of the ma-
chine should be made. The prineciple is
the same, whether the parts are com-
posed of wood or metal. Jbid., 261.

23. The object of the law in requir-
ing a full, clear, and exact description
of the thing patented, is twofold: l1st,
as the grant gives an exclusive right,
that the nature and extent of it may be

understood ; and 2d, that when the ex-|

clusive right ceases, from the deserip-
tion the machine may be constructed.
DBrooks v. Bicknell, 3 McLean, 441,
442.~~McLEAN, J.; Obhio, 1844.

24. If the invention i1s not so de-
scribed, as to be known, in the Iangnage
of the statute, from every other thing,
the patent is void. JZbid., 443.

25. The specification must be com-
plete. No defects can be obviated by ex-~
traneous evidence at the trial. 76id., 444.

26. The utmost precision in the de-
scription of a machine is not essential.
Parts of machinery, and processes gen-
erally known, need not be described.

Nor is it essential to state the propor
tionate parts of a machine, nor the ve-
locity of its operations. The size or ve-
locity makes no difference in the princi-
ple. 1bid., 447%, 448.

27. The specification and drawing of
a patent, must be so clear, full, and exact,
as to enable one skilled in the art to
which 1t pertains, to make and use the
invention. It is not enough, if some
very skilful artisan could make and use
it, but persons of ordinary skill must
be able to do so; must be able not
only to construct, but to use the ma-
chine for a useful purpose. Lippincott
| v. Kelly, 1 West. Law Jour.,, 514 —
| IrvIN, J.; Pa., 1844,
| 28. Old and well-known machinery,
| with which the new contrivance is to be
connected, need not be deseribed in the
specification, or delineated in the draw-
ing, when no change in their forms or
proportions enters into the new inven-
| tion.  Hmerson v. Hogyg, 2 Blateht., 9.
—Berrs, J.; N. Y., 1845.

29. If, however, the description is un-
|certain and obscure, as to what was

meant, and what 1s in fact the novelty,
that it cannot be determined whether
the improvement consists in the combi-
nation of the whole, or of all the parts,
or only of some of them, and of which
—or of an mvention of some, and if so,
of which—the uncertainty will be fatal,
tand the patentee will be under the ne-
| cessity of making a new specification,
setting forth his claim with greater cer-
tainty, accuracy and clearness, and dis-
claiming all not new. Hovey v. Stevens,
3 Wood. & Min., 30-32.— W 00DBURY,,.
J.; Mass., 1846.

30. The patentee must describe his in-
vention with reasonable certainty. Un-
less thisis done, the public are unable to
know whether theyviolate the patent or

|
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not, and are also unable; when the term
expires, to make machines correctly, and
derive the proper advautages from the
patent. Davoll v. Brown, 1 Wood. &
Min., 56, 57.—¥WoopBURY, J.; Mass.,
1845.

31. But a patent will be held valid,
if the invention is described with so
much clearness and certainty, that other
machines could recadily be made from
it by mechanics acquainted with the
subject. Lbid., 57.

32. The object of the provisions of the
statute requiring an inventor to describe
his invention in as full, clear, and exact
terms as to enable a sktiful person to con-
struct it,1s twofold: 1, that whentheterm
has expired, and the Invention becomes
public property, such means of informa-
tion may be accessible through the Pat-
ent Office as will enable others to avail
themselves of its benefits; and 2, that
while the patent is in force others may
be informed of the precise claim of the
patentee, and not ignorantly infringe his
exclusive rights. Parker v. Stiles, 5

McLean, 55.—LEeavitr, J.; Ohio, 1849.

33. By the patent laws the inventor
i3 not to be protected unless he de-

seribes plainly “and fully what he has|

«one, so that the public may copy or
1mitate, and use the invention, after his
patent expires. 'This 1s the considera-
tion for the exclusive use during the
pertod of the patent, and having this
prevents the patentee from claiming
afterward more than he had invented
when his patent issued. Smith v. Down-
ing, MS.—Woobpsury, J.; Mass., 1850.

34. And what he does not, or cer-
tainly what in the misty future he can-
not deseribe, he must be presumed not
1o have invented. Zbid.

35. All that the law requires in re-
spect to clearness in the specification is,

|

il

!

that it should be clear enough to be
understood by ordinary mechanics, and
that the thing described could be made
from it, considering the specification as
a whole, and adverting to the drawings
on file. HHogg v. Emerson, 11 How.,
606.—WoobBUry, J.; Sup. Ct., 1850.

36. As a previous condition to the
granting or issuing of every patent, the
applicant must set forth in his specifica-
tion a true, full, and clear account and
description of his iInvention, showing
the contrivances, mode, method, man-
ner, or means by which the resuit is to
be produced, and what his énvention is,
what he claims to be new, and what he
admits to be old. XYearsley v. Brook-
Jreld, MS. (App. Cas.)—MonseLy, J.;
D. C., 18583.

37. Whoever discovers that a certain
useful result will be produced in any
art, machine, manufacture, or composi-
tion of matter, by the use of certain
means, is entitled to a patent for it, pro-

| vided he specifies the means used so

fully and exactly that a skilful person
can, by using the means specified, with-
out addition or subtraction, produce the
result desceribed. If this cannot be done,
the patent is void; if it can be, the pat-
ent gives the exclusive right to use
the means specified, and nothing more.
O’ Beilly v. Morse, 15 How., 119.—Ta-

| xeY, Ch. J.; Sup. Ct., 1853.

38. lle who discovers that a certain
useful result will be produced in any art,
machine, manufacture, or composition of
matter, by the use of certain means, is
entitled to a patent for such discovery,
provided he sets forth in his specifica-
tion the means he uses to produce such
useful result, so that any one skilled in
the art, &ec., can by using the means spe-
cified, without any addition or subtrac-
tion from them, produce precisely the
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result he describes. If this cannot be
done by the means he describes the pat-
ent is void. Amer. Pin Co. v. Oakville
P Co., 8 Blatchf,, 192; 3 A.L.R., 137,
—INGERSOLL, J.; Ct., 1854,

39. The clearness the law requires in
a specification must be such as will dis-
tinguish the thind patented from all
others previously known, and which will
enable a person skilled in the art or sci-
ence of which it is a branch, or with
which it is nearly connected, to con-
struct the thing specified. Zeese v.
Phelps, 1 McAllis., 49.—MCALLISTER,
J.; Cal., 1855.

40. As the patent laws of the United
States grant the patentee a monopoly,
and not only award damages but inflict
penalties for the violation of exclusive
privilges, it requires the invention to be
so described in the specifications, that
one acquainted with the art or manu-
facture to which it relates may not only
understand the mvention, bat be able
by following the specifieation, with the
aid of the drawing, to make the thing

which is the subject of the patent.
Wintermute v. Redington, 1 Kisher,

243,—WiLsox, J.; Ohio, 1856.

41. The patentee may be regarded as
a purchaser from the public, being bound
to so communicate his secret by specifi-
cation, drawings, and models, that it
shall be successfully available to the
whole community at the expiration of
the patent. JZbid., 243.

42. The patentecs, to make their title
good, must describe fully and clearly
their whole invention, and the method
of using it. If apny thing material in
respect to its construction or working is
omitted in their specification, they lose
all ciaim to the exclusive use of their
discovery. Carr v. Rice, 1 Fisher, 204.
—DBETTs, J.3 N, Y., 1856,

43. It is a settled rule of law that the
specificationneed not describe that which
is within the ordinary knowledge of any
workman having a competent knowl-
edge of the work, who may be employed
to put up the apparatus, or construct
the machine. Page v. Lferry, 1 Fisher,
304.—WILKINS, J.; Mich,, 1857.

44. A patent may be considered in
'the light of a deed from the govern-
ment, the consideration of which is the
| invention specified ; and the patentee is

|bound to commnunicate it by so full,

clear, and exact a description, that it
ishall e within the comprehension of
the public at the expiration of the pat-
| ent, for at that period his invention be-
comes public property. JZbid., 306-17.

45. The specification 1s intended to
| teach the public the improvement pat-
ented: it must fully disclose the secret ;
must give the best mode known to the
inventor; and contain nothing defective,
or that would mislead artists of compe-
tent skill In the particular manufacture.
Zbid., 309.

46. A witness, in order to be compe-
tent to testify as to whether a specifica-
tion contains a sufficient deseription of
the invention, must be ene skilled in the
art: one not so skilled is not a fit person
to determine as to the sufliciency of the
description. Poppenheusen v. N. Y,
G. P. Comd Co., 2 Fisher, 70.—INGER-
soLL, J.; N. Y., 1858,
| 47. Ifthe specification does not clear-

ly specify and point out the improve
ment or combination which is claimed
as the invention of the applicant, a pat-
ent cannot he granted. Davis, Jur
parte, MS. (App. Cas.)—MERRICK, J.;
D. C., 1859.
| 48. The object and design of the law
requiring the description of the inven.
ition to be full, clear, and exact, 1s,
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that the public may be admonished of
precisely what the patentee claims, so
that it may not be ignorantly infringed,
and also that when the exclusive right
has expired, the public may be at ao
loss to know what the nature of the in-
vention was, so as to make it valua.blel
and practical. Judson v. Moore, 1|
Fisher, 547.~LEaviTt, J.; Ohio, 1860.|
49. Whether there 1s a sufficient spe-
cification or not for such purpose, is a
question of fact for the jury. Zbid.,547.
50. The description need not, how-
ever, be so particular as to dispense
with the exercise of skill and judgment
on the part of the mechanie. In carry-
Ing out an Invention, the exercise of
some skill and judgment on the part of |
the mechanie called to construct it, will
always be required. Something must |
~ necessarily be left to him.  Zbid., 548,
51. In deciding whether the subject
of an Invention is set forth in a clear

and intelligible manner, so that one can
understand 1ts precise character, it is

relative to the discovery, and if not,
whether it has been concealed with a
view to deceive. Reutgen v. Kunowrs,
1 Wash., 171.—W asHINGTON, J.; Pa.,
1804.

2. As to the materiality of the thing

1 . s
concealed, the question is, could an ar-

tist, after the patentee’s right is expired,
construct a machine by looking at the
specification, This is a question for the

| jury. JZbid., 171.

3. Under § 6 of the act of 1793, a
defect or concealment in a specification,
in order to make the patent invalid,
nmust appear to have been made for the
purpose of deceiving the public. TWAit-
ney v. Carter, Fessenden on Pat., 2d
ed., 139.—Jounson, J.; Geo., 1809.

4. Any matters not disclosed in a
patent, to invalidate it must appear to

| have been concealed for the purpose of

deceiving the public. Park v. Little, 3
Wash,, 198.—WasniNgroxN, J.; Pa.,
1813.

5. Under § 6 of the act of 1793, a de-

necessary to take the whole specifica- | fect or concealment in a specification, to
tion together, not simply the summary [avoid a patent, must arise from an in-
at the conclusion, but the entire paper. | tention to deceive the public. Whitte-

The single point is whether, taking the
whole specification together, there is a
subject set forth and described which
1n itself is patentable, and whether it is
so clearly described that it can be un-
derstood, and the precise character of |

|

more v. Cutter, 1 Gall,, 437.—SroRY,

| J.; Mass., 1818.

6. Under the act of 1793, though the
specification is materially defective, it
will not invalidate the patent, unless the
Jury are satisfied that the concealment.

of the circumstanees not described was
intended to deceive the public. Gray
v. James, Pet., C. C., 401.—W asHING-~
TON, J.; Pa., 1817.

7. The degree of evidence required
to prove such fraudulent intention, rests
with the jury. Positive evidence is not
T. CONCEALMENT 1N, AND EFFect or, |necessary. The intention may be pre-
sumed from cirecumstances, as if the parts
concealed are so essential and so obvi-
| ously necessary to be disclosed, that no

the invention known, Judson v. Cope, 1 ;
Fisher, 622,—Leavirr, J.; Ohio, 1860,

€. AxpiouiTy 1IN, AxD EFFECT OF,

See AMBIGUITY.

1. It 18 a question for a jury whether |
the specification contain the whole truth
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mechanie skilled in the art could reason- | beyond the term allowed by the acts of
ably be expected to understand the sub- | Congress. Zbid., 581.

jeot so as from the description given to
make the machine.

4. A state cannot take away from an

But such a pre-|individual his patent-right, but if an

sumption would be weakened by the |author or inventor should, instead of re-
testimony of such skilful persons, that |sorting to the act of Congress, apply to
they could not hesitate in supplying the | the legislature of a state for an exclu-

omissions., Loid., 402.

8. If the specification is not so full,
clear, and exact, as to enable a skilful
person to compound and make the same,
this, under § 6 of the act of 1793, does
“not avoid the patent, unless the defect-
ive concealmment or description has been
made for the purpose of deceiving the
public.
190.—STORY, J.; Mass., 1817.

E. DEFECTS IN, HOW REMEDIED.

See MistaEEs ; Ruissue OF PATENT.

STATES, PCWLRS OF.

1. The power of Congress under arti-
cle 1, § 8 of the constitution, in securing
to -authors and inventors the exclusive
right to their respective writings and
Qiscoveries, is limited to authors and in-
ventors enly, and does not embrace in-
troducers, who are not the authors or
inventors. Lzvingston v. Van Ingen,
9 John., 560, 566, 582.— Y ATES, THOMP-
s0N, and Kent, JJ.; N. Y., 1812,

2. But such clause does not prevent |

the several states from exercising the
rower of securing to persons Introduc-
ing useful inventions the exclusive bene-
fit of such inventions for a limited pe-
viod. JZbid., 560, 566, 582.

3. Nor does 1t take away from the
states the power to enlarge within their
jurisdiction the privilege, by extending
the term of the patent or monopoly,

 Lowell v. Lewis, 1 Mas,, 189.,I

|sive righi to his production, there is
nothing to hinder the state granting it,
| though the operation of the grant would
|be confined to the limits of the state.
| Lbid., 581.

| 5. So a patentee may have the time
of his monopoly extended by the legis-

lature of any state beyond the term
granted under ‘the acts of Congress.

| Thid., 581.

| 6. Nor does that clause of the con-
stitution operate as an exclusion of all
state legislative authority and interfer-
ence to aid and protect the rights ob-
tained under the general government,
if the power is exercised in harmony
’with and 1n subordination to the supe-
rior power of Congress. Such power
is not granted by exclusive words to the
United States, nor prohibited to the in-
dividual states; 1t is therefore a concur-
rent power, which may be exercised by
the states, In a varlety of cases, without
any Infringement of the congressional
power, [bid., 567, 581.—(LHOMPSON,
KenNT, JJ.)

7. The power of Congress is only to
| ascertain and define the rights of prop-
erty in the invention or work; it does
i not extend to regulating the use of it.

This 18 exclusively of local ,cognizance.

| Such property, must be used and enjoy-
ed within each state according to the
[laws of such state. Z&id., 581.

8. The grant by the legislature of a
state of an exclusive privilege to an In-
vention for a limited time, does not 1m-
ply that at the expiration of the period
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the invention shall become public prop- ]ferent sections of the several acts, are

erty.
at the end of the period, or refuse to
do so. Lwvans v. Euton, Pet., C. C,,
337.—~W AsHINGTON, J.; Pa., 18186.

9. Contracts in relation to patented
machines, are regulated by the laws of
the several states, Wilson v. Sandford,
10 How., 99.—Taney, Ch. J.; Sup. Ct.,
1850.

a patented machine is infringed, he must
seck redress in the courts of the states,
and according to their laws. The machine

The state may renew the grant |

is personal property, and 1s not protect-l

ed by the laws of the United States,
but by the laws of the state in which it
is situated. Dloomer v. MecQuewan, 14
How., 550.—TaxEy, Ch. J.; Sup. Ct.,

1852, C’]m_ﬁ'ee v. Bost. DBelting Co.,
22 How., 223.—CrIFFORD, J. ; Sup. Ct.,
1859. )

11. Previous to the acts of Congress,
many of the sfates had exercised the
power of granting exclusive privileges,
within their respective territories, to in-
ventors and introducers of inventions.
Provision was made in the act of 1793,

§ 7, for such cases, [Zd.]

STATUTES.
A, COPTRIGHT ACTS..ceeescros covoes 638
B. DPATENT ACTS.
1. Power of Congresstoenact. oveeves.. 647
2. Policy and Intent of.. o vvevevenene. 647
3, General or Public AclS.. .. vvveeneenss 649
4, Special or Private Acts.
. Generally.civeeereinsnce vevacsessconsncan 670
b, Act for Relief of Thomas Blanchnrd . 677
¢. Act for Relief of Oliver EvonS..vee sscenen 678
d. Act for Relief of Willlem Woodworth...... 879

A. CopryricHT AcTS.

The notes here inserted under the dif-

|'

of a general character, or have more par-
ticular reference to the construction of
the statutes themselves than to their
application ; and such notes are con-
fined to those sections as to which there
have been direct adjudications.

For the several copyright acts in full,
and with more extended notes thereto,

| see APPENDIX. [FBd.]
10. If the right of the purchaser of |

Act OF 1790. Cgaap. 185.

Section 1,

1. Copyright was formerly considered
to be founded on common law; but can
now only be viewed as part of our stat-
ute law. Clayton v. Stone, 2 Paine,
383.—THowpsox, J.; N. Y., 1828,

2. The object of the acts of Congress
securing to authors the exclusive right
to their writings, was the promotion of
science. Lbid., 392.

3. The privilege of an author to an
exclusive sale of his works for a limited
number of years, although a monopoly,
is not so 1n the odious meaning of the
term; but is but a proper reward for his
labor provided by law, and to which he
is as much entitled as to the exclusive
enjoyment of any other kind of proper-
ty. Blunt v. Patten, 2 Paine, 395.—
Tuoxpsox, J.; N. Y., 1828.

4. The *“copyright” recognized by
this act, and which is intended to be
protected, is presumed to be the right
of property which an author has, at
common law, in_his manuscript. Such
protection is given as well to books
published as to manuscript copies.

| Wheatorn v. Pelers, 8 Pet., 661.-——Mc-

LEeax, J.; Sup. Ct., 1834,

5. Congrress, In passing the act of
1790, did not legislate in reference to
existing rights. Instead of sanctioning
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an existing right; it created it. [1bid.,
6h1.

6. In the United States an author can
have no exclusive property or copyright
in his published production except un-

|
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COPYRIGHET ACTS ACT OF 1790, §§ 3, 4. Acr oF 1802, § 1.

printed copy of the title of the book in
the clerk’s office, as directed by § 8;
and the publication of a copy of the
same would only be necessary to enable:
him to sue for the forfeitures created by

der the laws of Congress, [bid., 662.

7. A person cannot have an exclusive |

right or copyright in a label, as it is not
a book, within the provisions of the
statute. Coffecn v. Brunton, 4+ McLean,
517.—~McLEeax, J.; Ind., 1849.

Section 3.

1. The provisions of this section,
which require the author to publish the
title of his book in a newspaper, and to
deliver a copy of the work itself to the
Secretary of State, are merely directory,

and constitute no part of the essential |

requisites for securing the copyright.
Nichols v. Ruggles, 3 Day, 158.—CURI-
Ay, Ct., 1808.

2. The publication 1 the newspaper
is intended as legal notice of the rights
secured to the author, but i1s not ncees-
sary where actual notice is brought home
to the party. ZLbid., 158.

3. Under this section a proprietor can
acquire no title to a copyright for the
term of the first fonrteen years, unless
he shall deposit in the clerk’s office «
printed copy of the title of the book.
Fwer v. Coxe, 4 Wash., 490.—\V asn-
INGTON, J.; Pa., 1824,

4. But the condition upon which the]

proprietor is to be entitled to the bene-
fit of the act cannot be extended to the

requisition contained in the last sen-|

tence of that section, to publish a copy

of the record of the title, as prescribed |

therein.—Zbid., 490,

5. If the title of an author depended
upon the act of 1790, it would be com-
plete, provided he had deposited a

t

that section. JZbid., 490,

Section 4.

1. The copy of a book to be deliv-
ered to the Secretary of State within

| six months after publishing thereof, ap-

pears to be designed for publie purposes,
and has no connection with the copy-
right. A neglect to deliver such copy
will not invalidate the copyright, and.
1s not a condition precedent thereto.
Nichols v. Ruggles, 3 Day, 152—Cu
riaM, Ct., 1808.

2. Under this scction, a copy of a
book may be deposited with the De-
partment of State after the expiration
of six months from the time of its pub-
lication, if not done before, and will
avail from the time of its being depos-
ited. Daboll’s Cuse, 1 Opin., 532.—
Wirr, Atty. Gen,; 1822,

3. Where the work consisted of a
number of volumes, ZIld, that the de-
livery to the Secretary of State of the
first volume of the work within six
months after its publication, and of the
rest of the volumes before the offence
complained of is committed, or the ac-
tion brought, is a sufficient compliance
with the law. Dwight v. Appleton, 1
N.Y., Leg. Obs., 199.—Tuoyrsox, J.;
N. Y., 1843,

Act or 1802. Criap. 30.

Section 1.

1. The act of 1802, § 1, provides that
no person can be entitled to the benefits.

of the act of 1790, unless he shall, in



840 STATUTES, CONSTRUCTION OF; A.

COPYRIGHT ACTS. ACT oF 1802, §§5 1, 2. acr or 1819.

addition to the requisites enjoined in}who shall also engrave, etch, or work
§§ 3 and 4 of that act, cause a copy of | the print to which the right is claimed ;
the record, required by that act to be|or, who, from kis own works and in-
published, to be inserted, at full length, | ventions, shall canse the print to be de-
in the title-page, or on the page imme-|signed and engraved, etched or worked.
diately following the title. Ewer v.|DBinns v. Woodruff, 4 Wash., 51.—
Coxe, 4 Wash., 490.—WasmINGTON, J. ;| WasHINGTON, J.; Pa., 1821.
Pa., 1824, 2. In the first case, the inventor and
2. The person, therefore, claiming a|designer is identified with the engraver;
copyright, before he can be entitled to| or, in other words, the entire work, or
the benefits of the act of 1790, must per- | subject of the copyright is executed by
form the requisites required by the act|the same person. In the latter, the in-

of 1802, tn addition to those preseribed
in §§ 3 and 4 of the act of 1790, and
must perform the whole. The act admits
of no other construction. Jbid., 491.

3. The meaning of the act is as if it
read: ‘“the proprietor, before he shall
he entitled to the benefit of the act of
1790, shall cause a copy of the record of
the title to be published ; and shall de-
liver a copy of the book to the Secretary
of State, as directed by the third and
fourth sections of that act; and shall
also cause a copy of the said record to
Lie inserted at full length in the title-
page,” &e. Loid., 491,

4. Under the act of 1790, when con-
sidered in counection with § 1 of the
act of 1802, an author can obtain no ex-
clusive right in his work, unless he com-
plies with the requirements of §§ 3 and
4 of the act of 1790, by causing a copy
of the record of his copyright to be
printed in the newspapers, and deliver-
Ing a copy of his work to the Secretary
of State. Theaton v. Peters, 8 Pet.,
665.—McLEax, J.; Sup, Ct., 1834.

Section 2.

1. Under this section, the person in-
tended and described as the proprietor
of a copyright in a print, is one who

|

| are executed by another.

shall not only invent and design, but

vention is designed or embodied by the
person in whom the right is vested, and
the form and completion of the work
Lbid., 51.

3. But in neither case can a person
claim a copyright for a mere invention,
the work of his imagination locked up
In his own mind, or existing in a form
not visible to others. J7did., 51.

4, Neither is he so entitled, unless he
has not only invented, but also designed
or represented the subject in some visi-
ble form. JZbid., 51.

5. The phrase design, when used as a
term of art, means the giving of a visi-
ble form to the conceptions of the mind,
or, In other words, to the invention.
Lbid., 52.

6. Where neither the design nor the
general arrangement of a print, nor the
parts which composed it, were the in-
vention of the plaintiff, but he had em-
ployed and paid the artists who had
composed and executed it, Held, that he
was not entitled to a copyright under

the provisions of the acts of Congress.
Ibid., 58.

AcT oF 1819, Crap. 19.

1. Under the act of 1790 and 1819,
as to patents and copyrights, the own-

i ers of copyrights and patents, do not
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have redress or reliefin any cases where | citizenship of the parties litigant is im-

they could not before have had relief | material. Keene v. TWheatley, 9 Amer.

in some court either of equity or law.|Law Reg., 44, 45.~—~CADWALLADER, J.}; -

Pierpont v. Fowle, 2 Wood. & Min,, 27. | Pa., 1860.

—WO0ODBURY, J.: Mass., 1846. 7. The act of 1819 concerns remedics,
2. These acts merely enable them to|and not rights. Zdid., 45.

prosecute such claims in the Circuit| 8. Under the statutes, which confer

Court of the United States, as they|and regulate rights of literary proprie-

usually had done before, but without| torship, the citizenship of such parties

coing to the state tribunals; the public | is also unimportant. It is sufficient if

interest required a uniform construction [ the complainant is a resident of the

to be placed by ong tribunal, on all im-| United States. Zbid., 45.

portant questions connected with rights

S0 held. Iba'd-'l 27' A 1831 C 16
3. The act of 1819, so far as it gave oroF 188, LHAR 45
» v :
cognizance to the courts of the United Section 1.

States, in cases of copyright, still re-
mains in force, and is the only law con-
ferring equitable jurisdiction on -these
courts in such cases; § 9 of the act of | 1. Under this act, a person to be a
1831, protects manuscripts only. Ste-| “resident,” so as to be entitled to a
phens v. Gladding, 17 low., 455.—|copyright, must be a permanent resi-
Currris, J.; Sup. Ct.; 1854, dent of the country. A person tempo-

See also CopyRriGHT, A., B., C.

4, The equity jurisdiction of such
cotirts, as to copyrights, does not ex-,
tend to the adjudication of forfeitures;

rarily residing here, even though he
has declared his intention of becoming
a citizen, cannot take or hold a copy-

a decree therefore cannot be entered for| richt. Cuarey v. Collier, 56 Niles’ Reg.,
the penalties incurred for a violation of | 262.—BEr1s, J.; N. Y., 1839.
the copyright, Zbid., 455. 2. Capt. Maryatt, a subject of Great
5. The jurisdiction of the FederaliBritain, and an officer under that gov-
courts, under the acts of Congress, re-| ernment, being temporarily in this coun-
speeting copyrights, has not taken away | try, took the required oath of his Inten-
or diminished the original jurisdiction, | tion to become a citizen, and then took
which, before such acts, the state courts| out a copyright for one of his books,
exercised—except wheve the jurisdic-{ and assigned the same to the plaintiff;
tion was made exclusive in express| Held, that he was not a *resident”
lterms or by the necessary construction | within the meaning of the act of 1831,
of the Federal constitution. TWoolsey v.{so as to be entitled to a copyright for
Judd, 4 Duer, 382.—DtER, J.; N. Y.,| his book. Zbid. e
1855. 3. The author or compiler of a musi-
6. Under the act of Congress giv-|cal composition, made up of different
ing to the Circuit Courts cognizance of | parts, copied from older compositions
cases arising under the laws of the|without material change, and put to-
United States, granting to authors the| gether into one tune, with only slight

«xclusive right to their writings, thelalterations or additions, is not entitled
i1

R
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COPYRIGHT ACTS. ACT OF 1831, §§ 2, 4, 5.

write a bbok, and gives him the descrip-
tion and scope of the work, is not the
author. The literary man who writes.
the book, and prepares it for publica-

to a copyright for such therefor. Reed
v. Carast, 8 Law Rep.,, 411.—TANEY,
Ch. J.; Md., 1845.

4. One who gets others to compile a

work, or engrave a print, is not entitled
to a copyright. Pierpont v. Fowle,
2 Wood. & Min,, 46.—Wo0ODBURY, J.;
Mass., 1846. |

5. To constitute one an author, he
must, by his own intellectual labor ap-
plied to the materials of his composi-
tion, produce an arrangement or compi-
lation new in itself. _Atwill v. Ferrett,
2 Blatehf,, 46.—BETTs, J.; N. Y., 18486.

6. A person cannot secure a copyright
for alterations and improvements in a
musical composition, made by others for
him, and at his expense. Zbid., 46.

7. Under the copyright act of 1831,
the legal assignee of the author may
take out the copyright, and it will make
no difference whether he holds it as
‘trustee, for the benefit of another, or
not. Little v. Gould, 2 Blatchf.,, 3686.
—NELson, J.; N. Y., 1852.

8. An artist, who is employed by the
‘United States to engrave a chart, of
which the original manuseript was the
property of, and furnished by the gov-
ernment, has no pretence of right of
copyright in the engraved plates, or im-
pressions therefrom. Seibert’s Case, 7
Opin,, 656.—CusHING, Atty. Gen.;
1856.

can obtain a copyright, except authors
who are citizens or residents of the
United States, and proprietors under
derivations of title from suck authors.
Keene v. Wheatley, 9 Amer. Law Reg,,
45.—CADWALLADER, J.; Pa., 1860,

10. The assignee of a work, composed
by a non-resident alien, cannot obtain
a copyright for it. ZIbid., 45.

11. A person who hires another to

9. Under the act of 1831, no person

tion, is the author® and the copyright
is intended to protect him, and not the
person who employed him. De Wit
v. Brooks, MS.—Nzisoxn, J.; N. Y.,
1861,

12. Where the incidents and events of’
a person’s life were furnished by suck
person to another, who prepared them
for publication, and the copyright was
taken out in the name of the person so
furnishing such facts, Held, that he was
not the author, and that a party claim-
Ing as his assignee could not maintain
an action for infringement. Zbid.

Seclion 2.

See also CopyriGHT, E.

1. An assignment of a “ copyright” is
to be referred to what was then in ex-
istence, and not to any future contin-
geney. Plerpont v. Fowle, 2 Wood. &
Min,, 43, 45.—Wo0oDBURY, J.; Mauss.,
1846.

2. An assignment of a * copyricht”
should not by construction be extended
beyond the first term, unless it seems to
be actually so meant by the author,
and to include any future contingency.
Loid., 44.

3. The taking out a second term of a
copyright is not like the strengthening
of a defective title, but rather like a
new interest obtained after the general
interest had expired. JZbid., 46,

Sections 4 & 5.
See also CoryricaT, D

1. Where a work consists of a numbe®
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of volumes, the insertion of the record
on the page next following the title-page
of the first volume of the work, is a
suflicient compliance with the statute.
Dwight v. Appleton,1 N.Y. Leg. Obs.,
198.—Tuoxrsow, J.; N. Y., 1843,

2, The number of volumes in which
it was stated the work would be pub-
lished, made no part of its title, and
may be rejected as surplusage. Zbid.,
199.

3. The author may insert the same
record in another edition, published in
a different number of volumes, without
impairing the copyright. Zbid., 199.

4. Under §§ 4 and 5 of the act of
1831, depositing the title-page in the
proper clerk’s office, publishing a notice
according to the act, and delivering a
copy of the book, are conditions the per-
formance of which is essential to the
title. Baker v. Taylor, 2 Blatehf, 84.—
Berts, J.; N. Y., 1848.

5. Where the title-page of a book was
deposited in 1846, and the notice of the
entry inserted in the book stated it to
have been deposited in 1847, Held, that
the error created a fatal defect in the
plaintiff's title. Z0éd., 84.

6. Even if the error arose from mis-
take, it will make no difference as to the
result. Zbid., 84.

7. Under § 4 a person is not entitled
to any benefit, under the act, unless he
deposits the title-page before the publi-
cation of his work, JZdid., 85.

8. By the provisions of the copyright
act of 1831, there are three preliminary
steps requisite to the securing a valid
copyright: 1. The deposit of a printed
copy of the title Lefore publication, with
the clerk of the District Court. 2. No-
tice to the publie, by printing in the
Place designated, the fact of the entry,
in the form preseribed Ly the statute,

and, 3. The deposit with the clerk of a
copy of the book, &c., or musical com-
position, within three months from the
date of publication. Jollie v. Jaques, 1
Blatehf.,, 620.— NELsoxn, J.; N. Y,
1850,

9. Until all the things required by
§§ 4 and 5, act of 1831, are done, the
copyright 18 not secured ; but by taking
the incipient step, a right is acquired,
which chancery will protect until the
other acts may be done. Pulte v. Derby,
5 MecLean, 332.—McLEeaxw, J.; Ohio,
1852.

10. The provisions of § 4 of the copy-
right act of 1831, as to the deposit
of the title-page of the book to be copy-
righted, before publication, and the de-
posit of a printed volume of the book
within three months after publication,
must be complied with in order to ena-
ble a party to avail himself of the pro-
visions secured by that act. Streve v.
Selacedler, 4 Blatchf., 24,—NELsox, J.;
N.Y., 1857,

Section 6.
See also INFRINGEMENT, A.

1. It 1s of no consequence in what
form the works of another are used,
whether it be a simple reprint, or by
incorporating it in some other work, If
his copyright is violated, he can main-
tain an action theretor. Gray v. Rus-
sell, 1 Story, 19.—StorY, J.; Mass.,
1839.

2. To entitle a party to an action for
the infringement of a copyright, it is not
necessary that the whole, or a greater
part of his work should be taken. If so
much 1s taken as to impair the value of
the original, or so that the labors of the
original author are substantially appro-
priated, an action will lie. Zolsom v.
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Marsh, 2 Story, 116.—ST0RY, J. ; Mass., |not lie. Atwill v. Ferreti, 2 Blatchf.,

1841.

3. The entirety of the copyright is the
property of the author, and it is no de-
fence that another has appropriated only
a part of such property, and not the
whole. Zbid., 118.

4. Nor does it mnccessarily depend
upon the quantity taken, whether it is
an infringement of a copyright or not.
Zbid., 1186.

5. If a copyright has been invaded,
whether the party knew the work was
copyrighted or not, he is liable to the
penalty for violation. Millett v. Snow-
den, 1 West., Law Jour., 240.—BETTS,
J.; N. Y., 1843.

6. A book may, in one part of it, in-
fringe the copyright of another work,
and in other parts be no infringement;
in such a case the remedy will not be
extended beyond the injury. Story v.
Iolcombe, 4 McLean, 315.—McLxEaN,
J.; Ohio, 1847.

7. A book, within the meaning of the
statute, does not include a translation
of &« work. Stowe v. Thomas, 2 Amer.
Law Reg., 230.—GRIER, J.; Pa., 1858.

8. A translation may be called a trans-
cript, or copy of the author’s thought or
conception ; but in no correct sense can
it be called a copy of his book., J7bid.,
231,

Penallies under.

1. The penalty of fifty cents per sheet
imposed by this section, is incurred for
every sheet found to have been in the
defendant’s possession, or which they
had sold, or held for sale. Duwight v.
Appleton, 1 N. Y. Leg. Obs,, 198.—
TaoumpsoN, J.; N, Y., 1843.

2. An action on the case is the proper
form of action to recover damages for a
violation of a copyright: srespass will

48.—BerTs, J.; N. Y., 1847%.

3. The penalty declared by this sec-
tion can be adjudged only for the sheets
found in the possession of the defend-
ant. Backus v. Gould, 7 How., 811.—
McLEan, J. ; Sup. Ct., 1848.

4, The penalty imposed by this sec-
tion 18 not incurred by printing and pub-
lishing so much of a book as to amount
to an infringement of the copyright.
Rogers v. Jewett, 12 Mo. Law Rep,,
340.—CurT1s, J.; Mass., 1858,

5. The words “a copy of a book,”
found in § 6 of the act of 1831, import a
transeript or copy of the entire book.
Ibid., 341.

6. Congress did not intend to inflict
these penalties upon the unlawful priut-
ing or publication of less than an entire

work., JZbid., 341.

Section 1.

1. The penalty for an infringement is
fixed by this section. If the jury find
there has been an infringement, they
must ascertain the number of sheets
proved to have been sold, or oftered for
sale (not the number printed), and re-
turn a verdict for one dollar for each
sheet so sold or oftfered to be sold.
Millett v. Snowden, 1 West. Law. Jour.,,
240.—Br1Ts, J.; N. Y., 1843.

2. A defendant 18 not liable to the
penalty imposed by this section, unless
he was guilty of the infraction of the
copyright, within two years before ac-
tion was brought. Reed v. Carusi, 8
Law Rep., 412.—TaxEy, Ch. J.; Md,,
1845.

3. The engraving or preparation of
plates, where the work is printed from
plates, may have been more than two
years; but every printing for sale would
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be a new infraction of the right, and if | 8. The act of 1831, § 9, giving re-
such printing was within two years be- | dress for the unauthorized printing or
fore suit brought, the defendant is lia-| publishing of manuscripts, operates in
ble. JZbid., 412. favor of a resident of the United States,

4. The penalty is at the rate of one |who has acquired the proprietorship of
dollar for each sheet the defendant may | an wnprinted literary composition from
have caused to be printed for sale, with-{a non-resident alien author. Heene v.
in two years before suit brought. I%id., | Wheatley, 9 Amer. Law Reg., 45.—

412.

Section 9.

See also LETTERS ; MANUSCRIPTS,

1. There remains in an author, not-
withstandinz the copyright by statute,
a comnon law title to his works before
publication. Jones v. Thorne, 1 N. Y.
Leg. Obs., 409.—McCoux, V. Chan.;
N. Y, 1843.

2. At common law, independently of

the statute, the author of a manuseript
micht obtain redress against one who

had surreptitiously gained possession of
it. Bartlette v. Crittenden, 4 Mclean,
301.—McLzrax, J.; Ohio, 1847.

3. On general, equitable principles,

relief may also be given, under like cir-

cumstances, by a Court of Chancery.
Thid.,, 301,

4. The use, by an author, of his man-
useript for the purpose of instruction, is
not an abandonment of it to the pub-

lic. Nor is it an abandonment to allow
his pupils to take copies. Jbid., 303.

T

| CADWALLADER, J.; Pa., 1860.

9. But this section-—and whichis the
only one enabling a proprietor, who de-
rives his title from such an author, to as-
sert any right under the act—gives no
redress for an unauthorized theatrical
representation. JZbid., 45.

Section 11,

The penalties referred to in this sec-
tion, cannot be recovered in an action
brought in the name of more than one
person. Ferrett v. Atwill, 1 Blatehf.,
155.—~NELsoy, J.; N Y., 1846.

AQT OF 1834, Cuapr. 167.

1. An assignmnent of an interest in a
copyright must be in writing to be valid
and operative; but an agreement to as-
sign may be by parol. Gould v. Banks,
8 Wend.,, 565¢—NExLsoxn, J.; N. Y.,
1832,

2. An assignment of a copyright, al-
though not recorded, is still valid as be-

5. Those also who have been permit-{ tween the parties, and as to all persons,
ted to take copies, have no right to anot claiming under the assignors. FVebb
use which was not in contemplation, |v. Powers, 2 Wood. & Min., 510.—
when the consent to take copies was|Woopsury, J.; Mass., 1847.

given. Jbid., 303.

3. A formal transfer of a copyright,

6. The common law protectsthe right | by this act, is required to be proved and
of an author to his manuscript only.|recorded as a deed for the conveyance of
Bartlette v, Crittenden, 5 McLean, 38— | land, and such record operates as notice.

McLeax, J.; Ohio, 1849,

Little v. Hall, 18 How., 171.—McLEaX,

7. 8 9 of the copyright act of 1831,|J.; Sup. Ct., 1855.

also protects such right. Ibid., 38.

4. The statute of 1834, sanctioning
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assignments of copyright, prescribes
only the instrument by which they may
be assigned, and- the mode of recording,
but does not define what interest may
he assigned. Roberts v. Meyers, 13
Mo. Law Rep., 401.—SPRAGUE, J.;
Mass., 1860.

5. There is no sufficiecnt reason for
preventing an author conveying a dis-
tinct portion of his right. Divisibility,
as well as assignability, enhances the
value of hisproperty. Zbid., 401. [Con-
tra, 75, post.]

-
the exclusive right of acting and repre-

senting, which they did not enjoy under
the previous statutes. Robertsv. Meyers,
13 Mo. Law Rep., 8397.—~SPRAGUE, J. ;
Mass., 1860.

2. This act assumes the doctrine that
representation is not publication. The
prior acts secured to authors the exclu-
sive right of printing and publication
and 1t was only because publication did

not embrace acting or representation,

‘that this statute of 1856 was passed, su-

peradding that exclusive right to those

6. Where an assignment, under which | previously enjoyed. JZbid., 397.

suit was brought, was of the exclusive

3. The previous acting or represent-

right of acting and representing a cer-|ing a play, will not deprive the anthor
tain drama, within the United States, |of the right to afterward take out a
except as to five cities, for the term of |copyright. Zbid., 397.

one year, Held, that such an assign-

4. An assignee of the exclusive right

ment was valid under the statute.|of acting and representing a drama, in

Tbid., 400, 401.

certain places, may maintain an action

7. The statutes of the United States, [in his own name, even after a represen-
for the protection of authors, do not, | tation by him, for an injunection to pre-
ike those for the benefit of inventors, | vent its being represented by another
sanction transfers of limited local pro-|within such places. JZbid., 400, 401.

prietorships of exclusive privileges.
Ieene v. Wheatley, 9 Amer, Law Reg.,
46.—CADWALLADER, J.; Pa., 1860.

8. A writing, which is in form a

5. And such action may be main-
tained, although the author or assignee

| has only filed his title-page, and has not

published the work or play. JZbid.,

transfer, by an author, of his exclusive {401. [Contra, 15 post.]

right for a designated portion of the

6. The only act which affords redress

United States, operates a¢ Jaw, only as|for unauthorized theatrical representa-

a mere {cense, and is ineffectual as an
assignment. JIbid., 46.

0. But in equity, a imited local, or
other partial assignment, if made for a
valuable consideration, may be carried

tions, is the act of August 18th, 1856 ;

| but this only applies to cases in which

copyright is effectually secured under
the act of 1831. Meene v. Wheatley,
9 Amer. Law Reg.,45.—CADWALLADER,

into effect whether it would be effectual { J.; Pa., 1860.

in law or not. Zbid., 41.

ACTr OF 1856, Cmar.*169.

1. The act of 1856 was passed to give
to the authors of dramatic compositions

7. But under this act, an assignee of
a dramatic composition, cannot main-
tain an action for its unauthorized rep.
resentation by others, unless he has per-

tformed all the acts required by law to

secure & copyright, including the deposit

of a printed copy. U1bid., 45, 46.



STATUTES, CONSTRUCTION Ol B. 2.

647

PATENT ACT8; POLICY AND INTENT OF.

PAaTeNnT AcCTS.

B.
1. Power of Congress to enact.

See CONGRESS.

2. Policy and Intent of.
See also Parexts, P. 1.

1. Many of the provisions of our pat-
ent acts are derived from the principles
and practice which have prevailed in
the construction of those of England;
and though it is not strictly the case in
respect to the English statute of monop-
olies, as in respect to the statute of
frauds and of limitations, which have
been adopted into our own legislation,
that the known and settled construction
of those statutes by courts of law has
been considered as silently incorporated
into our acts, or has been received w‘i}h
all the weight of authority, yet the con-
struction of the statute of monopolies
adopted by the English courts, and the
principles and practice which have long
regulated the grants of their patents, as
they must have been kuown and are
tacitly referred to in some of the pro-
visions of our own statute, afford materi-
als to illustrate it. Pennock v. Dialogue,
2 Pet., 18.—STORY, J.; Sup. Ct., 1829.

2. The intention of the patent law, as

declared by Congress, is to promote the

progress of the useful arts, by the bene- |

tits granted to inventors ; not by those
accruing to the public after the patent
has expired, as in Eugland. Whitney
v. Limmett, Bald., 321.—BavLpwix, J.;
Fa., 1831, '

3. Intended for.their protection and
security, the law should be construed
favorably and benignly in favor of pat-

S Tt T T T R R SR ———

entees. W hen the invention is substan-
tially new and useful, and the specifica-
| tion is Intelligible to men who under-
stand the subject, juries ought to look
favorably on the right of property, and
| find against a patentee only for some
| substantial defect in his title papers or
| proof.  Zbid., 322.

4. To promote the progress of the
| useful arts is the interest and policy of
| every enlightened government. It can-
not be doubted that the settled purpose
Iaf the United States has even been to
confer on the authors of useful inventions
an exclusive right in their inventions for
the time mentioned in their patent. It
18 the reward stipulated for the advan-
tages derived by the public for the ex-
| ertions of the individual, and is intended
as a stimulus to those exertions, The
laws which are passed to give cflect
to this purpose ought to be con-
strued 1n the spirit in which they have
been made; and should be executed
fairly on the part of the United States,
if this can be done without transcend-
ing the sfatute, or countenancing acts
which are fraudulent or may prove
| mischievous. Grant v. Raymond, 6
Pet.,, 241, 242.— Marsuary, Ch. J.;
Sup. Ct., 1832.

| 5. The great object and intention of
| the patent acts is to secure to the pub-
i lic the advantages to be derived from
the discoveries of individuals, and the
means it employs are the compensation
made to those individuals for the time
and labor devoted to these discoveries,
by the exclusive right to make, use, and
sell the things discovered for a limited
time. Jbid., 243.

8. Patents for inventions are not to
be treated as mere monopolies odious
in the eyesof the law, and therefore not
to be favored; nor are they to be con-

/
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strued with the utmost rigor, as strict-
issimi juris. Amesv. Howard,1Sumn.,
485.—STORY, J.; Mass., 1833.

7. The constitution of the United
States, iIn giving authority to Congress
to grant patents for a limited period,
declares the object to be to promote
the progress of science and useful arts,
an object as truly national, and merito-
rious, and well founded in public policy,
as any which can possibly be within the
scope of national protection. Hence
it has always been the course of the
American courts — and latterly of the
English—to construe patents fairly and
liberally, and not subjeet them to any
overnice and critical refinements. Lbid.,
485.

8. It is no objection to the validity of
laws respecting patents, that they are
retrospective in their operation. The
powers of Congress to legislate upon
the subject of patents is plenary by the
constitution, and as there are no re-
straints on its exercise, there can be no
limitation of its right to modify them at
pleasure, so that they do not take away
the rights of property in existing pat-
ents, McClurgh v. Kingsland, 1 How.,
206.—BarLpwiN, J.; Sup. Ct., 1843.

9. The patent law gives to Inventors
an exclusive right in their inventions,
but it 1s not a monopoly in an odious
sense. It takes nothing from the com-
munity at large, but secures to them the
greatest benefits. .And to secure them
the remuneration the law provides, a
liberal construction should be given to
it. Brooks v. Bicknell, 3 McLean, 437.
—McLEeAN, J.; Ohio, 1844,

10. The patent laws are net made to
encourage monopolies of what before
belonged to others, or to the public—
which is the true idea of a monopoly—

in advaneing the arts, through science
and ingenuity, by protecting its produc-
tions of what did not before exist, anc
of what never belonged to another per-
son, or the public. Davoll v. Brown, 1
Wood. & Min.,, 57.—W00DBURY, J.;
Mass., 1845.

11, Under the patent laws the in-
I ventor rececives no monopoly. Instead
of receiving any thing from the public,
he confers on it the greatest benefits;
land all he asks, and all he receives,
is that for a few years he shall realize
some advantage from his own creation..
| Parker v. Haworth, 4 McLean, 372.—
| McLEaN, J.; Ill., 1848.

12. The power granted by the patent
laws 1s domestic in its character, and
Jneucessm'ily confined within the limits
of the United States. The patent acts
do not and were not’intended to oper-
ate beyond the limits of the United
States, and a patentee’s right of prop-
erty and exclusive use cannot extend
beyond the limits to which the law it-
self is confined. Brown v. Duchesne, 19
How., 195.—Ta~NEy, Ch. J.; Sup. Ct,,
1856,

13. The patent acts have been passed
for the promotion of the useful arts—
for the ultimate benefit of the repub-
lic, and not for the sole benefit of in-
ventors and patentees. It is for the
ultimate benefit of the public that priv-
ileges are granted to mmventors, allowed
to operate, and protected for limited
times for their direct benefit. Day v.
Union Rub.Co., 3 or 4 Blatchf.—HarLr,
J.; N.Y., 1858. -

14. Patents are granted to inventors
not for their benefit simply, but for the
purpose of benefiting the public by en-
couraging inventors to make inventions
which may be useful to the public when

|

but the design is to encourage genius|placed at their dispesal. Ransom v.
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Mayor, &e., 1 Fisher, 255.—Harr, J.;|issue a patent without a specification, or

N. Y., 1856.

15. The limited and temporary mo-
nopoly granted to Inventors was never
designed for their exclusive profit or
advantage; the benefit 4o the public or
community at large was another, and
doubtless the primary object in grant-
ing and securing that monopoly. flen-
dall v. Winsor, 21 How., 327, 828.—
DanieL, J. 3 Sup. Ct., 1858.

16. This was at once the equivalent
siven by the public for benefits be-
stowed by the genius and meditations
and skill of individuals, and the incen-
tive to further efforts for the same 1m-
portant objects- Z&id., 328.

3. General or Public Acts.

The notes here inserted under the
different sections of the several acts, are
of a general character, or have more par-
ticular reference to the construction of
the statutes, than to their application,
and such notes are confined to those
sections as to which there have been
direct adjudications. '

For the several patent acts in full, and

with more extended notes thereto, sec
Arpexpix. [Zd.]

ACT OF 1790. Cuarp. 1.

Section 1.

1. Under this section it was held that
the allegations and suggestions of the
petition must be substantially recited in
the patent, or the patent was void.
Evans v. Chambers, 2 Wash., 126.—
WasuiNeroN, J.; Pa., 1807.

2. The Secretary of State cannot issue
a patent unless the prerequisites required
by law are complied with; as he cannot

with a specification altogether ambigu-
ous and unintelligible. Kaeass v. Schuyl-
kil Bank, 4 Wash., 13.—W AsHING-
TON, J.; Pa., 1820.

Seclion 3.

The officer authorized to give copies

i of papers or drawings, in patent cases,

has no concern with the purpose for
which asked. The policy of the law
rather requires than forbids that copies
should be given when applied for.
Anon., 1 Opin,, 171.—PINCENEY, Atty.
Gen. ; 1812.

Section 4.

A erected on his own premises, and
at his own expense, a machine, which
was the invention of B, I then took
of A a lease of the machine for a term
of years, covenanting to reconvey the
same, at the end of the term of years to
A. B afterward brought an action
against A for the use under such recon-
veyance. Held, that this amounted to
a license or consent to use, in writing,
within the meaning of this section.
LReutgen v, Kanowrs, 1 Wash,, 172.—
W asningTox, J.; Pa., 1804.

Sectlion b,

See act of 1793, § 10.

Section 6.

As to General Issue and notice, see
notes to act of 1793, § 6, and act of
1836, § 15.

See also PatexnT, P 2.
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Under the act of 1790 a patent was | application. Treadwell v. Dladen, 4
made prima facie evidence; that act|Wash., 707, 708.—WasHIiNGroN, J.;
was repealed by the act of 1793, and | Pa., 1827.
that provision was not re-enacted in it.| 4. The meaning of the words ‘not
ITence a patent was not received in|known,”’ &ec., in § 1 of the act of 1793,
courts of justice as even prima jfacie|is that the invention must not have been
evidence that the invention patented[known or used by the public before the
was new or useful, but the plaintiff was | application, Pennock, v. Dialogue, 2
bound to prove these facts in order to | Pet., 19.—Srory, J.; Sup. Ct., 1829.
make out his case. But theact of 1836 5. The patent act of 1790 used the
introduced a new system; and under|words “mnot known or used before,”
it—its inquisition and examination—a | without adding the words * the applica-
patent is received as prime facie evi-|tion,” in connection with the structure
dence of the truth of the facts asserted [of the sentence in which they stand;
in it, Corning v. DBurden, 15 How,, | they might have been referred ecither to
270, 271.—GRIER, J.; Sup. Ct., 1853. |the time of the invention, or of the ap-

plication. The addition of the latter

Acr oF 1793. Cuap. 9. words in the act of 1793 must have

been ex $ndustria, and with the cautious
Intention to clear away a doubt and fix

1. The first section of this act 1s to be | the original and deliberate meaning of
construed with the other parts of the|the legislature. Jdid., 22.
act to mean that the discovery should| 6. The words “not known or used
be unknown, and not used as the inven-| before the application,” refer to the ap-
tion of any other than the patentee, be-| plication for the patent, and not to the
fore the application for a patent. Mor-|discovery referred to in the sixth sec-
»i8 v. Huntington, 1 Paine, 353.— [tion; but the previous use to invalidate
‘Froxrsox, J.; N. Y., 1824, a patent must be a public use by the

2. The first section of the act of 1793 | consent or acquiescence of the patentee.
is to be construed with the sixth section | Wastney v. Emmett, Bald., 309.—BaLp-
of the same act, and means that the first | wix, J.; Pa., 1831.
inventor has a right to a patent, though; 7. Within the spirit of this section it
there may have been a knowledge of the | was held that the Secretary of State,
thing invented before the application | though not expressly authorized, might
for a patent, if such use or knowledge|receive the surrender of letters patent
was not anterior to the discovery. Mel-| which were defective by reason of mis-
dus v, Silsbee, 4 Mas., 111.—STORY, J.;|takes innocently committed, either by
Mass., 1825. |the department, or by the inventor,
3. The true construction of the act of | and reissue a new and corrected pat-
1 793, considering the first and sixth sec-|ent. Grant v. Raymond, 6 Pet., 242.—
tions together, is that toinvalidate a pat- | MarsnaLL, Ch. J.; Sup. Ct., 1832.
ent because of a prior use or knowledge,| 8. The knowledge and use spoken of
the thing patented must have been used | in this act has reference to the public
prior to the alleged discovery of the|only. A surreptitious knowledge and
patentee, and not merely prior to theluse will not affect the right of the in-

Section 1.
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ventor. Shaw v. Cooper, 7 Pet., 319.— | a change in form is not a discovery, was
McLEaAN, J.; Sup. Ct,, 1838. not re-enacted in the law of 1836, it is a
9. Though this act, like that of 1790, | principle which necessarily makes part
requires a petition to be presented, and | of every system of law granting patents
the patent, when issued, to recite the|for new inventions. Winans v. Den-
% allegations and suggestions of the pe-lmead, 15 How., 841.—Curti1s, J.; Sup.
tition,” it appears on investigation that | Ct., 1853.
after the act of 1790, the petition alone
seldom contained any thing as to the Section 3.
patent beyond a mere title; sometimes
fuller, and again very imperfect and| 1. The taking of the oath, by the in-
general, with no other allegations or|ventor, is but a prerequisite to the grant-
suggestions, or descriptions whatever, [ing of a patent, and in no degree essen-
except those in the schedule or specifi- | tial to its validity. If therefore not
cation, Hogg v. Emerson, 6 How., 480, | conformable to the statute, it is no ob-
481.—WOODBURY, J.; Sup. Ct., 184%. | jection to the patent. Whittemore v.
10. But the specification being filed | Cutter, 1 Gall., 433.—SrtoryY, J.; Mass.,
at the same time, and often on the same | 1813.
paper, seems to have been regarded,| 2. Under the provisions of this sec-
whether specially named in the petition | tion requiring drawings with written
or not, as a part of it. To avoid mis-| references, if the specification refers to
takes as to the extent of the inventor’s|the drawings, they thereby become part
claim, and to comply with the law, by |of the written description of the inven-
inserting in the patent at least the sub-|tion. Zarle v. Sawyer, 4 Mas., 10, 11.
stance of the petition, the officers in-|—SroRY, J.; Mass., 1825.
serted, by express reference, the whole| 3. An exemplification of a specifica-
descriptive portion of it as contained in (tion of a patent is made evidence by
the schedule. Zbid., 481. this section of the act of Congress. The
) exemplification of the patent itself stands
upon the common law, as being an ex-
emplification of a record of a public
See also ForatL. document, and is always to be received
. as evidence. The drawing or model
1. It is not every change of form and | need not be exemplified. Peck v. Hur-
proportion which is declared by this act | rington, 9 Wend., 45.—Savaeg, Ch.
to be no discovery, but such as is s¢m-|J.; N. X., 1832.
Py a change of form and proportion,| 4. The patent act of 1793 does not
and nothing more. If, by changing the|limit the inventor to one single mode or
form and proportion, 2 new effect is pro-| one single set of ingredients to carry
duced, there is not simply a change of | into effect his invention. He may claim
form and proportion, but a change of | as many modes as he pleases, provided
principle also. Dawis v. Palmer, 2]always that the claim is limited to such
Brock., 810.—MagrsaaLL, Ch. J.; Va,|as he has invented, and as are substan-
1827. tially new, and § 3 of this act requires
2. Though this declaratory act, thatlin the case of 3 machine, that the inven-

Seclion 2.
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tor shall explain the several modes in|in the office of the Secretary of State.
which he has contemplated the applica-| Higgins v. Strong, 4 Blackf., 183.—
tion of its principle. Ryan v. Goodwin,| DEWEY, J.; Ind., 1836.

-8 Sumn., 521.—STorY, J.; Mass., 1839.| 4. An assignment of a particular in-
5. Under this section, the omission of | terest in a patent-right, as a conveyance
written references in the specification to | of a right to use an invention within a
the drawings, unless such references|limited territory, is not required to be
“are necessary to an understanding of [recorded. Stevens v. Head, 9 Verm.,
the invention, will not vitiate the pat-|177.—Wicrriams, Ch. J.; Vt., 1837.
ent. Byrooks v. Bicknell, 3 McLean,| 5. Under this section, until an assign-
261.—-McLEAN, J.; Ohio, 1843 ; Wash-{ment is recorded, the assignee is not
burn v. Gould, 3 Story, 133.—SrToRY, |substituted to the rights and responsi-
J.3 Mass., 1844, |bilit.ies of the patentce, so as to main-
6. It is doubtful whether this section | tain a suit at law or in equity, founded
requires the specification to coniain writ- | thereon. Wyeth v. Stone, 1 Story, 296.
ten references to the drawings. It is|—STORY, J.; Mass,, 1840.
sufficient if drawings and written refer-
ences are put on file with the specifica- Section 5.
tion; and if the references required are |-
written on the drawings, the statute is{ 1. Aections brought for an infringe-
satisfied. Emerson v. Hogg, 2 Blatchf,, | ment of a patent are not cognizable in
9, 10.—BErTs, J.; N. Y., 1845. a state court, but are only cognizable in
7. Under the act of 1793, the speci- | the Circuit Courts of the United States.
fication was not required to be made a| Parsons v. Barnard, 7 John., 144~
part of the letters patent, but the in.| Curian; N. Y., 1810.
ventor could have it so incorporated| 2. Under this section the assignce of
with them if he desired. Hogg v. Em-|2 part of a patent cannot maintain an
erson, 11 How., 604.—Wo00oDBURY, J.;|action at law for a violation of the pat-

Sup. Ct., 1850. ent. Zyler v. Tuel, 6 Cra., 324, —CuRI-
Axry Sup. Ct., 1810.
Section 4. 8. But the assignee of a moiety may

join with the patentee in an action for
1. It is the business of the assignee|a violation. Whittemore v. Cutter, 3
of a patent-right to see that the assign-| Gall., 430.—StoRrY, J.; Mass., 1813.
ment is put on record. Morrillv. Wor-| 4. Under this section, subjecting to
thington, 14 Mas., 892.—Curian; Mass., | 2 penalty “any person who shall make,
1817. | devise, and use, or sell, the thing so in-
2. An assignment of a patent, though | vented,” it might well be questioned
not recorded in the office of the Secre-| whether any person would be subject to
tary of State, is still valid, except as|the penalty for using a machine, which
- against creditors and subsequent pur-|he had not also made and devised. But
chasers. Holdenv. Curtis, 2 N. Hamp., | this doubt is removed by § 8 of the act
63.—WoopnUry, J.; N. H,, 1819. of 1800, which repeals this § 5, and sub-
3. Under this section an assignment | jects to damages “any person who
1s not valid unless it has been recorded shall make, devise, use, or sell” the in-
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vention of another. Zvans v. Jordan,|to increase them, as punitive damages,
1 Brock., 250, 251.—MarsaaLL, Ch.|is committed to the discretion and jude
J.; Va., 18183, ment of the court. Zb&id., 489.

5. Where an inventor assigned his
invention before patent taken out, Held,
that the action for infringement could Section 6.

not be maintained by the patentee, but
should be brought by the assignee.| 1. Thissection does not enumerate all
Jlerbert v. Adams, 4 Mas., 15.—~ST0RY, | the defences of which the defendant may
J.; Mass., 1825. legally avail himself: as he may give in
6. Whether the assignee of a part|evidence that he never did the thing at-
interest in a patent, circumscribed by |tributed to him; that the patentee is an
local limits, may maintain a suit at law, | alien, and not entitled under the act; or
query. DBut he may in equity. Ogle v. : that he has a license or authority under
Ege, 4 Wash., 584.—WASHINGTON, J.;|'the patentee. Whittemore v. Cutter, 1
Pa., 1826. | Gall.,, 435.—ST1oRY, J.; Mass., 1813.
=, Under the acts of 1793 and 1800,| 2. The object of this section was to
the Circuit Courts of the United|guard against defeating patents by the
States alone have jurisdiction of ac-{setting up of a prior invention which had
tions brought for damages for an in-{never been reduced to practice. Bed-
fringement of a patent. Buwrrall v.| ford v. Hunt, 1 Mas., 805.—STORY, J.;
Jewett, 2 TPaige, 145.—WaLworry,| Mass., 1817.
Chan.; N. Y., 1830. t 8. This section appears to have been
8. The maker and seller of a patented | drawn with the idea that the defendant
article, within the meaning of this sec-| would not be at hiberty to contest the
tion, is the person for whom, by whose | validity of the patent on the general is-
direction, and for whose account the ar-|sue, and intends to relieve the defend-
ticle is sold, and not the mere workman ' ant from the difficulties of pleading, by
employed to sell. Delano v. Scott, Gil-| allowing him to give in evidence matter
pin, 498.—HoPxiNsoN, J.; Pa,, 1834, |which affects the patent. FEyuns v.
9. § 4 of the patent act of 1790, made | Zuton, 3 Wheat.,, 503, 504,— MR-
an infringer liable to pay such damages|suarr, Ch. J.; Sup. Ct., 1818.
as the jury should find, and also forfeit| 4. Such notice is, however, for the
the machine. § 5 of the act of 1793,'security of the plaintiff, to protect him
declared that an infringer should pay a|against surprise. Zdéd., 504.
sum equal to three times the price for; 5. The provisions of this section do
wihich the patentee had sold licenses.|not apply to enable a plaintiff to treat
$ 3 of the act of 1800, provided that an|his patent as void. The proceedings
wiringer should pay three times the ac-| under this section are the acts of the
tual damages sustained. Seymouwr v.|defendant only, and the plaintiff has no
Me Cormick, 16 How., 488.—GRIER, J. ;| richt to set up a defect in his own pat-
Sup. Ct., 1853. ent. Morris v. Huntington, 1 Paine,
10. § 14 of the patent act of 1836, 355.—TuoampsoN, J.; N. Y., 1824,
contines the jury to the actual damages| 6. This section does not enumerate
sustained by the patentee. The powerlall the defences which a party may
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make in a suit brought against him for |[ly. Stearnes v. Barrett, 1 Mas., 174.—
violating a patent. One obvious omis- | STorY, J.; Mass., 18186.
sion 18 where he uses it under a license

or grant from the inventor. LPennock v. Section 10.
Didlogue, 2 Pet., 23.—SToRY, J.; Sup.
Ct., 1829. 1. Proceedings under this section upon

7. The Circuit Court, in a civil suit, [the rule nisi are not conclusive. The

cannot declare a patent void except for | process awarded upon making the rule
the causes specified in this section, If |absolute, is in the nature of a scire faci-
the patent is defective for any other|as, and isnot final. Stearnes v. Barrett,
cause, the verdict must be general for [1 Mas., 165.—~SroryY, J.; Mass., 1816.
the defendant. Whitney v. Emmett,] 2. The authority intended to be given
Bald., 321.—Bavrpwix, J.; Pa., 1831. |by this section is vested exclusively in
8. If a defendant seeks to annul a{the District Courts, and proceedings
patent he must proceed in precise con-|under it are summary, and not in the
formity with § 6 of the act of 1793; and |nature of a scire fucias. The making
“fraudulent intent” must be found by [the rule nész absolute works a repeal of
the jury to justify a judgment of vaca-|the patent without further proceedings.
tur by the court. This section does not | MeGaw v. Bryan, 1 U. S. Law Jor,
control the third, Grant v. Raymond, |98.—VaN NEss, J.; N. Y., 1822.
6 Pet., 247.—Marsaary, Ch. J.; Sup.| 3. Under this section the making the
Ct., 1832. rule nis: absolute does not de jfacto
work a repeal of the patent: but the
process to be issued is in the nature of’
a scire facias to the patentee to show

1. An inventor filed a description of |cause why the patent should not be re-
his alleged invention, in 1802, as re-|pealed. Wood & Brundage, Ex parte,
quired by § 3 of the act of 1793, and |9 Wheat., 604, 615.—SToRY, J.; Sup.
took no further step until 1814. In that | Ct., 1824.
year another person made applica,tionl 4. The jurisdiction given to the Dis-
for a patent for the same invention, | trict Court, under this section, applies
without knowledge of the first inven-)only to cases in which the patent has
tion. Held, that there was no limitation | been obtained by fraud, surreptitiously,
of time within which a patent must be |by false suggestion, or by some wilful
taken out after the specification filed, | misrepresentation and deception. De-

and that the facts made a case of inter-| lano v. Scott, Gilpin, 493.—HoPKINSON,

ference to be arbitrated under this sec- | J .3 Pa., 1834.

tion. Anon., 5 Opin., 701.—RusH,Atty.] 5. The hearing on the return of the

' (zen.; 1814, rule to show cause is only initial, and
2. The refusal of a defendant to sub- | the order of the judge is not that the

mit his claim to arbitration under this|patent is invalid, but only that process

section, and his subsequently obtaining | shall issue for a-trial of its validity.

a patent therefor, is not conclusive evi- | Z8¢d., 494, |

dence, in a proceeding under § 10, that{ 6. The summary proceeding under

sitch patent was obtained surreptitious- [ this section is given to protect the pub

Section 9.




STATUTES, CONSTRUCTION OF; B. 3.

PATENT ACTS; PUBLIC. ACT OF 1793, § 1L

I E—

A

lic from manifest fraud in taking out

g

>

ACT OF 1800, £§ 1, 3.

4. Copies of papers cannot he taken

patents (the fees of office being no|by third persons. They must be made
check) for known and common things. | by the proper officer, and the fees paid

Ibid., $94.

7. It gives the power to any person
to call upen a patentee for an examina-
tion of his right, and have his patent re-
pealed if it shall be found that he is not
entitled toit. Zbid., 500.

8. In proceedings under this section,
the United States will not be substitu-
ted as plaintiffs in an action of secire fu-
ciaes in the place of the patentee. TVood
v. Williams, Gilpin, 520, 524.—HorKix-
soxN, J.; Pa., 1834.

Seclion 11,

1. The officer intrusted to give copies
of papers or drawings in patent cases,
has no concern with the purpose for
which asked. The policy of the law
rather requires than forbids that copies
should be given. Anon., 1 Opin., 171.—
PixcryEY, Atty. Gen.; 1812.

2. A defendant being permitted, un-
der § 6 of the act of 1793 to set up the
defence that the plaintiff’s specification

therefor, Anon., 2 Opin., 456.—TANEY,

|

i quired by this statute,

does not contain the whole truth, he
has under this section a right to call
for and have a copy of the plaintiff’s

specification, and no conditions can be |in actions on the case ; Held,

imposed upon the use of such copy.

Anon., 1 Opin,, 376.—WIRT, Atty.
Gen. ; 1820.

3. The proviso to this section cannot

. : : I
be considered as opening to all persons

indiscriminately the right to demand |residents of the same state, such courts

copies of papers respecting patents
granted to others.

rests in the discretion of the depart-
ment whether copies shall be furnished

or refused. .Adnon., 1 Opin., 718 —|

Wirr, Atty. Gen.; 1825,

As to others th.nnJr
a defendant, as provided for in § 6, it

Atty. Gen.; 1831,

AcT OF 1800, Cuoap. 25.

Section 1,

1. Under this act a foreigner, though
having resided within the United States
for more than two years, could not have:
a patent for an invention operated by
him in another country, before he came:
here, as he could not take the oath re-
Duplat’s Case,
1 Opin., 322.—WIrT, Atty. Gen. ; 1820.

2. By the provisions of this act, taken
in connection with those of the act of
1793, citizens and aliens, as to patent-
rights, are placed substantially upon the
same ground, as to a right to a patent
when the invention has been known or

|used before it was patented. In both

cases the right is to be tested by the
same rule. Shaw v. Cooper, 7 Pet.,
316.—McLEaxN, J.; Sup. Ct., 1833.

Section 3.

1. This section gave jurisdie-wsn only

2fore,
that a suit in equity, respect’ Mat-
ent, in order to be cognizable , the

Circuit Courts, must come withmn the
provisions of the judiciary act of 1789,
and that where the parties were all

had not jurisdiction. Livingston v.
Van Ingen, 1 Paine, 48, 54.—L1vING-
sToN, J.; N. Y. 1811. [Ti.s defect.
was afterward remedied by the act of
1819. .Zd.]

2. This section gives an action against
any one who shall “make, devise, use,
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or sell,” the thing patented, and mkes| damage sustained. Trebling the dam.
the place of § 5 of the act of 1793, |ages, under the act of 1836, rests with
whichgavean action against any one who | the discretion of the court. Guyon v.
should “ make, devise, and use, or sell,” | Serrell, 1 Blatehf, 245.—NELsoN, J.;
and which is repealed by § 4 of the act of | N. Y., 1847,

1800. This change was made because

of some doubt whether the language

of § 5 of the act of 1793, did not couple " Act oF 1819. Cmap. 19.

the making and using together, to con-

stitute an offence, so that making, with-| 1. This act removes the defeet that
out using, or using without making, was | existed under the act of 1800, by which
not an infringement. Whiitemore v.|the Circuit Courts did not have juris-
Cutter, 1 Gall., 432.~STORY, J.; Mass,, | diction of suits in equity, but only of
1813. actions on the case, where the parties

3. The doubt which arose under § 5 of | were all residents of the same state.
theact of 1793, whetherany person would | Livingston v. Van Ingen, 1 Paine, 54,
be subject to the penalty therein men-|{N. Y., 1811 (note).
tioned, for wsing a machine which he| 2. This act does not enlarge or alter
had not also made and devised, is re-|the powers of the court over the subject
- moved by this section, which repeals § 5 | matter of the cause of action. It only ex-
of the act of 1793, and subjects to dama- | tends its jurisdiction to parties not be-
ges any person who shall * make, devise, | fore falling within it. It removed the
use, or' sell,’” the thing patented. FHwans|objection that prior to it, a citizen of
v. Jordan, 1 Brock., 252.—MARs1ALL, | one state could not obtain an injunction
Ch. J.; Va,, 1813. in the Circuit Court, for a violation of

4. Under this section, the sale, under | a patent-right, against a citizen of the
execution, of the materiuls of patented [same state, and gave the jurisdiction,
articles, is not such a salc as makes the | although the parties were edtizens of the
sheriff liable to an infringement. Sawén | same state.  Sullivan v. Ledfield, 1
v. Guild, 1 Gall., 487.-STORY, J. ; Mass., [ Paine, 447, 448.—TnoMpsoN, J.; N.
1818. Y., 1825.

5. Under this section the jury find| 3. This act extends the jurisdiction
single damages, and the court treble|of the Circuit Courts to all eases atlaw
them in awarding judgment. Zowell|and in equity, arising under the patent
v. Lewis, 1 Mas,, 185.—StoRY, J.;|laws; but there is nothing in the act
Mass., 1817, which, either in terms or by necessary

6. Under this section if the jury find | implication, renders that jurisdiction ex-
for the plaintiff, they are. to find the|clusive. Burrall v. Jewett, 2 Paige,
actual damages sustained-by him. The|145.—WavrworTts, Chan.; N. Y., 1830.
court will treble them. Gray v. James,| 4. Though the substance of this en-
Pet. C. C., 403.—WaASHINGTON, J.;|actment, so far as it reiates to the sub-
Pa., 1817. EHvans v. Hettick, 3 Wash., [ ject of patent-richts, is incorporated
.422.—~W ASHINGTON, J.; Pa., 1818. into § 17 of the act of 1836, and is no

7. This section fixed the amount of | longer in force, propric vigore, yet so
the recovery at three times the actuallfar as it gave cognizance to the courts
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of the United States of cases of copy-
right, it still remains in force, and is the
only law conferring equitable jurisdic-
tion on those courtsin such cases., Ste-
vens v. Gladding, 17 How., 455.—Cur-
TIS, J. 3 Sup. Ct., 1854,

5. There is nothing in this act which
extends the equity powers of the courts
to the adjudication of forfeitures. Zbid.,

435.

Acr OoF 1832, CgAPR. 162.

Section 2.

1. Under the patent laws, prior to
1836, if a patent was renewed, it wasa
new grant, independent of the old, and
the patentee was entitled to the sole
and exclusive benefit thereof, unless the
licensees, or assignees, had by their orig-
inal grant secured to themselves, by ex-
press covenant or grant, a right to the
benefit of the renewed patent.  TWash-
burn v. Gould, 3 Story, 135.—SrORY,
J.; Mass., 1844,

2. Prior to this statute, the only
mode of prolonging the term of a patent,
beyond the original grant, was by means
of private acts of Congress, upon indi-
vidual applications. Wilson v. Rossea,
4+ Iow., 685.—NEeLsox, J.; Sup. Ct.,
1845.

Section 3.

1. The proviso of this section is in
affirmance of the principles laid down
by the Supreme Court in Pennock v.
Dialogue, 2 Pet., 1, 1829; Grant v.
Raymond, 6 Pet., 241-245, 1832 and
Shaw v. Cooper, 7 Pet., 314, 315, 1833.
Me Clurgh v. Kingsland, 1 How., 207.
—BaLpwin, J.; Sup. Ct., 1843.

2. :&s the exception in the proviso is
>

limited to the use of the invention, un-
der a special license, after the grant of
the original patent, it leaves the use
prior to the application for such patent
clearly obnoxious to the principle es-
tablished in Pennock v. Dialogue, 2
Pet., 1, 1829, whereby the patent would
become void. Zdid., 207.
3. The provision of this section is
| susceptible of but one construction, and
thatis, that the patentee may sustain an
|

F

action for any use or violation of his in-
vention, after the grant of the new pat-
ent. No prior use of a defective pat-
ient can authorize the use of the inven-
tion after the emanation of the renewed
( patent. Stimpson v. West Chester I&.
| 2., 4 How., 402.—McLEax, J.; Sup.
Ct., 1845.

4. To give to the patentee the fruits
of his invention was its object, which
would be defeated if a right could be
founded on a use subsequent to the
original patent, and prior to the renew-
ed one. JZbid., 402,

Act oF 1836. (Cuapr. 351,

Section 2.

See also CoxISsIONER, G.

1. Under this section the chief clerk
is the acting Commissioner whenever
for any reason, the Comunissioner is un-
able to discharge his duties. TWood-
worth v. Hall,1 Wood. & Min., 258, 392.
—Wo00DRURY, J.; Mass., 1846.

2. The courts will take notice, judi-
cially, of the persons who, from time to

time, preside over the Patent Oflice,
whether permanently or transiently.
York & Maryland B. R.v. #inans,
17 How., 41.~CaxpBELL, J.; Sup. Ct.,
1854.
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Section 4.

See also Corirs or PAPERS.

1. A certified copy of an assignment
is competent evidence, and the party
cannot be required to produce the orig-
inals. Drooks v. Bicknell, 3 McLean,
436, —MclLEeax, J.; Ohio, 1844.

2. Certified copies cf papers and
drawings, on file in the Patent Office,
must be received in evidence when of-
fered. If they are discordant, they
may destroy the effeet of each other;
but they need not concur in every par-
ticular. Lanerson v. Hogg, 2 Blatchf,,
12.—DBErT1s, J.; N. Y., 1845,

3. If copies of a patent are errone-
ous, the Commissioner of Patents has
the power, and ought to make them con-
form to the patent itself, and to the rec-
ord, Woodworth v. all, 1 Wood. &
Min., 260.—WoobDnBURY, J.; Mass., 1846.

4. Certified copies of papers, in the
Patent Office, are prima facie evidence

of the genunineness of the original on)]

file, and absolute evidence of the cor-
rectness of*the copies from the record.

Parker v. Haworth, 4 McLean, 37 1'_".

McLeax, J.; Tl 1848.

5. I'he Commissioner of Patents hav-
g under his care and custody the rec-
ords as to patents, it is his duty to give
authenticated copies to any person de-
manding the same, on payment of the
legal fees; but a demand, accompanied
by rudeness and insult, is not a legal
demand. Doyden v. Burke, 14 How.,
583.—GRIER, J.; Sup. Ct., 1852.

6. A certified copy of an assignment
of a patent, from the Patent Office, is
prima fucie cvidence of the genuine-

ness of the original. - Lee v. Blandy, 2|

Fisher, 81—Lravirr, J.; Ohio, 1860.

Section b.

See also Parent, D. 1, E,

1. Under the patent laws, since 1836,
the specification is always anunexed to,
and forms a part of the letters patent.
Pitts v. Whitman,2 Story, 621.—Sro
i rY, J.; Me., 1843,

2. The phraseology of this act, in
respect to what the patent shall con-
tain, was changed from that contained
in the acts of 1790 and 1793, in order
to conform to the usage and construc-
tion under the act of 1793 (of inserting
the whole descriptive portion of the pe-
tition in the patent), as such course
gsometimes was misunderstood, and led
to misconstructions. fogg v. Emerson,
16 Ilow., 482.—VWooDBURY, J.; Sup.
Ct., 1847.

Section 6.

As to subject matter of patent, sece
PATENT, A.

As to how invention should be de-
seribed, see SPECIFICATION, I3,

As to patent including more than one
invention, see PATENT, D. 2.
] See also Drawings; Macuing, B.:
0XGyi

1. This section seems clearly to show
that a patentee may lawfully unite in
i one patent, all the modes of applving
his mmvention contemplated, and all the
different sorts or modifications of ma-
| chinery, by which it may be applied,
and 1f each were new, the patent would
cover them all. Wyeth v. Stone, 1 Sto-
ry, 292.—~STORY, J.; Mass., 1840.

2. The words “by others,” in this
section, were probably added by way of
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explunation of the doubt formerly en-[a patent in the case and under the cir-

tertained on the subject, whether a use
by the patentee himself of his invention,
betore application, wounld deprive him
of a right to & pateut; and to confirm
the decision in Pennock v. Diclogue, 2
Pet., 18-22,  Reed v. Cutter, 1 Story,
597.—S10RY, J.; Mass,, 1841,

3. The words “not known or used
by others before lis discovery or inven-
tion,” do not denote a plurality of per-
sons, by whom the use should be known,
but that the use should be by some oth-
cr person or persons than the patentee.
Ibid., 597, 598.

4. §§ 6 and 15 of the act of 1836,
and § 9 of the act of 1837, are to be
construed, as to originality of invention,
as though they were embodied in one
act. Smith v. Ely, 5 McLean, 84,—
McLeax, J.; Ohio, 1849,

5. The sccond set of drawings re-
quired by this aet, are unnecessary until
the patent issues, and need not accom-
pany the application. Ziench v. Rogers,
1 Fischer, 136.—KaNE, J.; Pa., 1851;
O’ Reilly v, Morse, 15 How., 128,—
Grier, J.; Sup. Ct., 1858,

6. The things specified in this section
are prerequisites to the granting of a
patent, and unless these prerequisites
are complied with, a party sued for an
infringement of the patent, may show
that they have not been complied with,
and n that mode defeat the action of
the supposed inventor.
Mayor, ., 1 Fisher, 257,—HarLr, J
N. Y., 1856.

*2

Section 1.

As to withdrawal, see Averication, C.

Nee also Prior KNOWLEDGE aAxp IN-
VI;NTION,

1. 'The Commissioner is bound to issue

Runsom v. |

el

3

cumstances mentioned in this section.
He has no discretion about it. 7l
dreath v. Heath, MS. (App. Cas.)—
Cranch, Ch. J.; D. C,, 1841,

2. When a patent has issued, the ju-
risdiction of the Commissioner is ex-
hausted, and he has no further control
over it, except under § 13, upon appli-
cation for a reissue. Pomeroy v. Conai-
son, MS. (App. Cas.)—Craxch, Ch. J.;
D. C,, 1842.

3. The renewal oath required by this
section 1s required only when the appli-
cant persists i his application, after
having been informed of the defects of
his specification, This happens before
rejection. Iftherejection is final, though
upon a first examination, no new oath
1s necessary to ecnable him to appeal.

| Orooker, B parte, MS. (App. Cas.)—

Craxcn, Ch. J.; D. C., 1850.

4, The words “prior to the apnlica-
tion,” in § 7 of the act of 18306, refer only
to the “ public use or sale (of the inven
tion, with the applicant’s consent or al-
lowance,” and do not refer to any thing
else. Dartholomewv. Suwyer,4 Blatchf,,
350.—INgERrsoLL, J.; N. Y., 1859.

5. The words * prior to the alleged
invention of the applicant,” refer to an
invention or discovery of some one, oth-
er than the applicant, in this country,
and also to a patent or description in this

or some foreign country. JZbid., 351.
6. The true meaning of this section

is, that a patent shall issue to the appli-
cant, and be valid, if he is the origina-
tor and author of a useful invention, un-
less the thing invented by him has, prior
to his alleged invention or discovery,
been invented, or discovered, or used, by

| some one else in this country; or unless

the invention of the applicant has been
patented, or described in some printed
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publication, in this or some foreign coun-
try, prior to the alleged invention or
discovery of the applicant; or has been

[ . .
|and by § 8, where there are interfering

| applications., And there is nothing in
the repealing act of 1839 which takes

on sale with the applicant’s consent,|away or impairs such right, Fultz,
prior to his application for a patent. | Hxz parte, MS. (App. Cas.)—MoORSsELL,

Lbid.

7. An original application or specifi-
cation cannot be amended, except under
this section, to conform the specification
to the alterations suggested by the Com-
missioner. Dyson, Lix parte, MS. (App.
Cas.)—Duxrop, J.; D. C,, 1860.

Section 8.

R

See also ArreaLs, DB.

1. T"ader this section no appeal can
be taken from the decision of the Com-

J.; D. C.; 1853.

5. Under this section a patentee has
equal right of appeal from a decision of
the Commissioner of Patents in favor of
an applicant, that an applicant has from
a decision in favor of a prior patentee.
Babcock v. Degener, MS. (App. Cas.)—
Merrick, J.; D. C., 1859.

6. The right of appeal 1s now con-
sidered as established in accordance
with this last decision. [Z7¢/.]

7. Appeals are now taken to the jus-
‘tices of the Circuit Court of the District

of Columbia, instead of to the board of

missioner of Patents, unless the appli- | examiners created by this section.

cation for a patent is rejected. In no
case can an appeal be taken to the grant-
ing of a patent. Pomeroy v. Connison,
MS. (App. Cas.)—Cranch, Ch. J.; D.
C., 1842.

2. The words ‘“either,” in this sec-

See act of 1839, § 11, and act of 1852,

g 1.

Section 9.

By § 10 of the act of March 2, 1861, all

tion—when speaking of the parties who | laws discriminating between the inhab-

may appeal—applies to the words “such
applicants,” 1. e., either of such appli-
cants. 'This construction is sustained
by the language below, authorizing the
judge, on appeal, “to determine which
or whether cither of the applicants is
entitled to receive a patent as prayed
for.” Ibid.

3. There 18 no limitation of time as to
an appeal from a decision of the Com-

missioner of Patents to the justices of |

Cirecuit Court. Janney, Fx parte, MS.
(App. Cas.)—Craxcu, Ch. J.; D. C,,
1847. .

4. Under the act of 1836, §§ 7 and 8,
two classes of cases are provided for.
An appeal 1s given by § 7 to an appli-

itants of the United States and those of
other countries, which shall not diserini-

inate against the inhabitants of the
United States, are repealed ; and a new
rate of fees enacted, uniform for all.

[Ed.]

Section 10.

1. Under this section, if an inventor
die before he has obtained a patent for
his invention, no person other than his
executor or administrator can apply for
a patent for such invention, and the
patent must be issued to such person in

trust for the heirs at law or devisees of
the inventor. Stimpson v. Rogers, 4

cant, where there is no opposing party ; | Blatchf,, 335.—IxcERsorr, J. ; Ct.,1859.
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2. It need not, however, be tﬂzz-:pr'e:ss,etfl|

in the patent that it is issued to such
executor ¢n trust for those entitled to
it. It will be sufficient that the patent
set forth that 1t was issued to the grantee
as executor. What the executor does
in relation to the property of the devi-
sor, he does in trust for those to whom
such property is given by the will
1bid.

Seclion 11,

See also AssigyuENT, A, B, C.

1. The provision as to recording as- |

signments within three months 1s merel y
directory, and except as to intermediate

bona fide purchasers, without notice, |

any subsequent reccording is sufficient.
Brooks v. Byam, 2 Story, 542.—STo-
ry, J.; Mass., 18433 Pitts v. Whitman,
2 Story, 615.—SToRY, J. ; Maine., 1543 ;
Dlanch. Gun-Stock Fuce. v. Warner, 1
Blatehf., 271.—NELsox, J.; Ct., 1846.

2. A mere license need not be record-
ed ; it is not an exclusive right. Brooks
v. Byam, 2 Story, 542, 543.—STORY,
J.; Mass., 1843.

3. This section refers to the grant of
an exclusive right in a patent, and the
term exclusive comprehends not only an

exclusive right to the whole patent, but |

|

an exclusive right to the patent in a
particular section of country. TPash-
burn v, Gould, 3 Story, 131.—SToRY, J.
Mass., 1844,

4. This section provides for but three
kinds of. assignments: 1st, As to the
whole interest ; 2d, As fto an undivided

part; and 3d, An exclusive right inL

any district. Blanchard v. Eldridge,

1Wall,, Jr., 839, 340.—~GRIER, J.; Pa,,
1549,

|

|

capable of subdivision as to locality, and
in no other way. JZbid., 340.

6. Under this section an assignment
of a patent may be made as well before
the issuing of the patent as afterward.
The thing to be assigned is not the mere
parchment, but the monopoly conferred
—the right of property which it cre-
ates; and when the party has acquired
| an inchoate right, an assignment of it is
legal. Gayler v. Wilder, 10 How., 493.
—TaxEey, Ch.J.; Sup. Ct., 1850,

7. Under this section an assignment
must be recorded within three months
to defeat the right of a subsequent pur-
chaser without notice, and for a valua-
ble consideration. In order to guard
against an outstanding title of over
threce months’ duration, the purchaser
ineed ounly look to the records of the
| Patent Office.  Within that period he
must protect himself In the best way he
can, as an unrecorded assignment would
prevail, but it must be one in writing
that may be recorded. GZbson v.CookZ,
2 DBlatehf,, 148.—NELson, J.; N. Y,
| 1850.

l

H

]

Section 12.

i -

1. This section, providing for a cave-
at, is for the benefit of the inventor, but
is not necessary for the preservation of
his right, nor does the omission to file
a caveat impair his title. Llldreath v.
| Heath, MS. (App. Cas.)—Cranch, Ch.
J.; D. C, 1841,

2. It only enables him to have notice
of any interfering application. It, how-
ever, gives no notice to the world, nor
even to the interfering applicant; and
1s notice to the Commissioner only.

Lod.

]

5. This statute renders the monopoly |

3. The caveat 13 to set “ forth the de-
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signn and purpose” of the invention, and ]patent; but any person using an inven.

‘“‘its principal and distinguishing char-]

acteristics,” but it is not necessary that

tion protected by a renewed patent, sub-
sequently to the date of the act of 1836

it should explain the principle involved, | (July 4), is guilty of an infringement,
or the modes in which it can be ap-|however long he may have used the
plied, nor how it is distinguished from‘{same, after the date of the defective and
other inventions. Nor is it necessary |surrendered patent. Stimpson v. TWest
to accompany it with specimens of in-{ Chester R. R., 4 How., 402.—McLEAN,

gredients, or compounds, or models, or |

arawings, or with an oath of invention
or discovery., Anon., MS. Opin.—
BrAack, Atty. Gen.; 1857.

4. The Commissioner can perform no

act upon it but filing it, nor in conse-

quence of it, except to give the cavea-

tor notice of a conflicting application.

Ibid.
5. The purpose of a caveat is to save

the discoverer of an invention from the|

effect of the rule of law that gives to
the inventor who first adapts his inven-
tion to practical use the right to the
grant of a patent: and if the Commis-
stoner complies with the terms of § 12
of the act of 1836 as to giving the cave-
ator notice of any interfering applica-
tion, it is to secure him against the

cffcct of the rule. Phelps, Dodge &

f made,

1

C'o. v. Brown Dros., 2 Blatchf., 364.—
NzLsoxw, J.; N. Y., 1859.

6. But if the Commissiomer accident-
ally omits to give the caveator the no-
tice required, his rights will not be
prejudiced thereby. 1did., 364.

Section 13.

See also REISSUE oF PATENT.

1. This section made no material
change from § 3 of the act of 1832, in
respect to the use of an invention, under
a defective patent, conferring any right

to continue such use under the reissued |

J.; Sup. Ct., 1845.
2. Under this section the power to
surrender a patent and take out a re-

|newal thereof] is vested exclusively in

the patentee, his executors, administra-
tors, ov assigns ; and there is nothing
restricting such right, because of special
or limited grants or licenses previously
Smith v. DMercer, 4 West, Law
Jour,, 52.—KaxE, J.; Pa., 1846.

3. It 1s not the meaning of this sec-
tion that the patentee, in his reissue,
must describe and claim, in his new
specification, either in words or idea,
just what he described and claimed in
his old one; but his specification must
be of the same invention, and he cannot
cmbrace a different subject matter than

that he sought to patent originally.
Frenchv. Rogers,1 Fisher,138.—GRIER,

Kaxg, JJ.; Pa., 1851.

4. There may be -more than one re-
issue of the same patent; the surrender
and reissue should be allowed to follow
each other as often as the inventor is
content to be more specific or more
modest in his claims. J7bid., 137,

5. This section may be regarded as af-
firming the propriety of the usage which
had obtained under the former laws,
and under which a second reissue was
allowed, as well as the first. Z5id,, 137.

6. An improvement may be annexed,
under this section, to the specification
of the original patent, so as to make it
form a part of the original patent: but
there is nothing that forbids an inventor





