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PREFACE.

e ee—— L . S = ———

AsBour four years ago it was proposed to the author that
he should collect in one book the various branches of law
relating to works of literature and art, with a view of
supplying not only the legal profession with such a work,
but also those engaged in literary and artistic pursuits,
whether as authors, editors, or, publishers, with a complete
statement of the law bearing on the subjects of their
important labours. The work then begun has from time
to time occupied the aunthor’s attention ever since, and
the present volume is the result of labours which other
business has frequently and for long periods interrapted.

It was originally not the intention of the author to deal
with the subject of Copyright in Designs; but, in order
that the book might contaln a complete treatise on the
law of copyright, a supplementary chapter has been added
(pp. 602—628), in which this department of law is fully
treated. | |

Special attention has been paid to the collection, in the
appendix, of a number of precedents in pleading, the
utility of which can hardly fail to be appreciated, more
particularly by junior members of the profession; and the
index has been compiled with a view of furnishing, to a
considerable extant, an analysis of the entire work.

3, Essex Courr, TEMPLE,
July 18, 1871.
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ADDENDA ET CORRIGENDA.

Pacr 8, lino 5, after 17 Geo. 3, ¢, b7, add “sculpture, models, and casts
(64 Geo. 3, c. 56).”

PAGE 65, lino 20, for ** Act ¥ read ¢ Acts.”

PaGE 84, after line 12, tnsert:

The Scotch Court of Sessinn has held in the recont case of Now edition
Black v. Mwray (9 Scotch Ses+. Oas. 341, 3rd Serics), that a  with notes.
person may, by publishing a reprint of a work of which tho copyright has
expired, with notes and illustrations from other works, create a now copyright
which will be protected from piracy ; and that it is a piratical use of such copy-
right work to borrow from it any considorable number of those illustrations.

It was contended on behalf of the defenders in this case (an action for
infringing the purauers’ copyright in the works of Sir Walter Scott by publish-
ing what purported to be a reprint of the original edition of the ¢ Minstrelsy
of the Scottish Border™) thut the copyright claimed by the pursuers was
a copyright of an edition of & work, not of the original text, the copyright in
which had admittedly long since expired ; that the pursuers’ claim to copyright
was chisfly based or notes contributed to their alloged copyright odition ; that
to make notea the subject of copyright, they must in a reasonable sense form a
“ book," and must constituto tho value of the new edition ; that that was not
the case with the pursuers’ cdition, the notes added by their edition being 200
in all, many of them unimportant, and not extending to 25 small pages; that
only 40 were taken by the defenders, 10 of them being found in editions
not copyright; and tinally, that it was open to the defenders fo quote even
from copyright books for tho purpose of illustration; but the Court of
Session, aflirming the interlocutor of the Liord Ordinary, held the defendors
liable for piracy.

Some valuable observations were mado by the court, in this case, on the
question—what constitutes a now edition of & book?  Questions of great
nicety and difficulty,” said the Lord President, * may ariso as to how far o now
cdition of a work is a proper subject of copyright at all; but that must always
depend upon ciroumstances. A new edition of a book may bo a mers roprint
of au old edition, and plainly that would not entitle the author to a new torm
of copyright running from the date of the new edition. On the othor band, a
new edition of a book may bo so enlarged and improved as to constituto in
reality a new work, aud that just as clearly will ontitle the author to a copy-
" right running from the date of the new edition. Take for example, in illustra-
tion of that, a now edition " n scientific work which is published twonty or
thirty yoars after tho date of wne first edition. The progress of science in the
interval necesaarily londs to tho now edition being a very different book from
the old. That old edition will probably, in the course of these twenty or thirty
years, have become comparatively worthless, while the uew edition, particularly
if it is tho production of the original author himself, will be as valnable at the
later period as the originnl edition of tho book was at the time when it was
pablished, DBut thore are many cuses botwoen these two extromes; and the
difliculty will be to lay down any genoral rvle as to what amount of addition
or altoration or new mattor will entitle a socond or a now edition of a book to
tha privilego of copyright, or whether tho copyright extonds to the book as
amended or improved, or is confined only to tho additions or improvoments
themselves, as distinguishod fror the rest of the book. I think in the present
3&:13 :llimb we shall not find that wo are in reality much troubled with such

ifficulties.”
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“It is not necossary,” observed Lord Ardmillan, *that a work shall be
ontirely & new work in order to be the eubject of copyright. A new edition
i3 not nocessarily a subject of copyright, but it may be so, There must be
gome originality in it; it may be in new thought or in new illustration, or in
new explanatory and illustrative annotation, or even, in somo peculiar instances,
in alm{ﬂy new arrangoment. If, in any of theso respeots, there is indepandent
mental effort, ther in the result of that mental effort, there may be copyright.”

Lord Kinloch said: “I think it clear that it will not create copyright in a new
edition of a work, of which the copyright. has expired, merely to make a few
emondations of the text, or to add a few unimportant notes. To create a
copyright by alterations of the text, these must bo oxtensive and substantial,
practically making n new book. With regard to notes, in like manner, they
must exhibit an addition to the work which is not superficial or colourable,
but imparts to the book a trie and real value, over and above that belonging
to the text. This value may, perhaps, be rightly expressed by saying that tho
book will procure purchasers in ths market on special account of these notes.
When notes to this extont and of this value are added, T cannot doubt that
they attach to the edition the privilege of copyright. The principle of the
law of copyright diroctly applies. There is involved in such annotation, and
often in a very eminont degree, an exercise of intellect and an application of
learning, which place the annotator in the position and character of author, in
tlie most proper senso of the word, The skill and labour of such an annotator
have often been procured at & price which cries shame on the miserable dele
which formed to the author of the text his only remuneration. In every view,
the addition of such notes as I have figured, puts the stamp of copyrignt on
the edition to which they are attached. It will still, of course, remain open
to publish the text, which, ex Aypotlest, is the same as in the original edition;
but to take and publish the notes will be a clear infringement € copyright.”
Notos neednot It i8 not necessary that the notes should be original: if skill

be original  and Jabour are bestowed in their selection and application, the
annotator is entitled to copyright in them.

“ Of the 200 notes,” said the Lord Prosident, in tho case just reforred to,
¢ the dofenders’ counsel tells us further that 15 only cor<isi of original matter
and are the composition of Mr. Liockhart himself, while the remaining 185 are
quotations from other books and authors. Now this seems to be considered
also to bo a sort of disparagement of the value of the notes, in which I cannot
at 2ll agree. It scems to me that notes of this kind are alm.st chiefly valu-
able in bringing together, and in combination, the thonghts of the same suthor
in difforent places, or the thoughts of other anthors or of critics bearing upon
the point that is under consideration ; and nothing could bette. illustrate it than
a2 number of the notes which we see in these very volumes, and wbich are ex-
ceedingly interesting and valuable as matter of literary and critical taste and
judgment. Theo quotations are in many places most apposite, and highly
illustrative of tho text, and exceodingly intoresting to the reader; and certainly
the selection and application of such quotations from other books may exercise
as high literary faculties us the cc aposition of original matter. They may he
the result both of ekill and of labour and of great litcrary taste ; and, therofore,’
I think the circumstance that the notes consist to a great extont of quotations 1s
anything but a disparagement of their value.” So Lord Kinloch: *It was,
perhaps, thought that to repeat quoiations from well-known authors was not
piracy. If so, I think a great mistake was committed. In the adaptation of
the guotation to tho ballad which it illustrates—the literary research which
discovered it-—-the critical skill which applied it—therc was, I think, an act
of authorship porformed of which no one was entitled to take the benefit for
his own publication, and thereby to save the labour, the learning, ond tho
oxpenditure, necessary even for this part of the annotation.”

PaGE 117, marginal note, for * authorship cf "’ read * copyright in.”

Page 118, before line 3, add :~It has rocently been decided that joint
authorship in a dramatic composition is not constituted by one

J Dmfﬁ person’s altering the work of another without his consent, even
suthorship. 1) ough an entirely new scene should thereby bo added : (Levy v.
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Rutley, L. T, June &, 1871, p. 8b; Weokly Notes, June 3, 1871, p. 122 ; Notes of

Cases, June 9, 1871, p, 127.) The Court of Common Pleas considered that joint

anthorship coneisted in the co-operation of two or more nuthors in a common

design, and that where there was no joint concort as to the general design and

arrangement of tho play, the person at whose request it was written, and who,

becides making geveral alterations of an unimportant character, had introduced

one entirely new scone, was not, as joint author, entitled, after the death of the.
writer, to sue for penalties for the unanthorised performance of the piece,

although tho deceased writer had given him a receipt for a sum of money on -
account, expressed to be for his *‘share as joint anthor:” (Ihid.) The conrt
said that, to hold otherwise would give a copyright to many lives instead of to
one life, as the statute contemplated ; and if the contributor of an altaration or
scene were held to be a co-author, the consequence would be that as many
authore as had written a scens or made an alteration in a dramatic piece
might each of them bring an action for penalties.

PagE 127, before the last line, tnsert:

An Act respecting copyrights in Canada was passed in 1868 Canadian copy-
81 Vict. o. b4, being the flrst session of the first Parliament of right.

anada) by the Senate and Honso of Commons of Canads, and assented to by
Her Majesaty.

The most important provision of this Act is contained in the Publication in
9th section, which enacta that to entitle any literary production Canada
‘or engraving, which is the work of a person resident in Great — 26Cessaly.
Britain or Ireland, to the protection of the Act, the work must be * printed and
published in Oanada,” and must confain, in addition to a notice of having been
entered according to Act of Parliament of Canada, and immediately after it,
‘tho name and place of abode or business in Canada of the printer and pub-
licher thereof.”

The persons who may possess copyright, and the works in Who may have
which it may be enjoyed, are dealt with by the 3rd saction. copyright in
It provides that “ any person resident in Canada, or any person  Uanada.
being a British subject, and resident in Greas Britain or Ireland, who is the
author of any book, map, chart, or musical composition, or of any original
peinting, drawing, statuary, sculpture, or photograph, or who invents, designs,
etches, engraves, or causes to be engraved, etched, or made from his own
design, any print or engraving, aud the legal representatives of such persons
shall have the sole right and liberty of printing, reprinting, publishing, repro-
ducing, and vendiag such literary, scientifle, or artistical works or composi-
tions, in ‘whole or in part; and of allowing translations to be mado of such
literary works from one language into other languages, for the term of 28
years from the time of rocording the fitle thereof in the manzer hereinafter
directed ; but no immoral or licentious, treasonable or seditious, book, or any
other such litorary, scientific, or artistical work, or composition, shall bs the
subject of such registration or copyright.”

If at the expiration of the terms of 28 years the authoror any of  Renewal of
them (if originally more than one) is still living and reaiding in term.
Tanads or Great Britain, or; if dead, has luit a widow, child, or children living,
the term is to be continued for 14 years more to such author, widow, child, or
children ; but the title of the work secured must be, within a year after the
expiration of the first texrm, recorded, and the same regulations must be
observed as in the caso of original copyrights: (scct. 4.) ‘

In all cases of remewal of copyright under the Aect, the pyntication of
author or proprietor must, within two months from the date of  record of
the renewal, cause a copy of the rocord of it to be published renewal.
once in the Canada Gazette: (sect. b.)

Nothing contained in the Act is to prejudice the right of any No copyright in
person to reprosent any sceme o. object, notwithstanding that uny sceuoor
there may be copyright in some other representation of auch object.
scone or object: (sect. 14.)

Whenever the work has been exccuted by the author for (opyright of
another person, or has been sold to another porson for due work mado to
consideration, the anthor is not to be oentitled to obtain or rotain  order, &c,
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the proprietorship of the cupyright, which is 1 the said transaction virtually

transforred to the purchasoer, who may avail hiimself of the privilego, unloss

such privilege is specially reserved by the author or artist in a deed duly

oxecuted : (sect, 15.)

Requisites to The requisites to copyright are: (1) Recording title; (2)
copyright.  Deposit of copios; (8) Insertion of notice of copyright in the
work; and (4) In the case of works of British subjects residing in Great

Britain or Ircland, publication in Canada, and insertion in the work, imme-

. diately after the ordinary notice of copyright, of the name and place of abodo

or business in Canada of the printer and publisher of it. -

Rogister of The Minister of Agriculture is to cause o be kept in his office
copyrights. s book called the ¢ Register of copyrights,” in which pro-
prietors of literary, sciontific, and artistic works may have them registered:

(Sect, 1.) He may also, from timo to time, subject to the approval of the

G- vernor in Council, make rules, regulations, and forms for the purposes of

t.o Act; such regulations and forms being circulated in print for the uso of

the public, are to be dcomed correct for the purposes of tho Act; and all

documents executed according to the samo and accepted by him, are to be held

valid so far as relatos to all official proceedings under the Act: (sect., 2.)

Deposlt of No person is to be entitled to the boneflt of the Act, unless
copios. he has deposited in tho office of the Minister of Agriculture
two copios of tho book, map, chart, musical composition, photograph, print, cul,
or engraving, and in case of paintings, drawings, statuary, and senlptures,
unless ho has furnished a written deseription of such works of art, and the

Minister of Agriculture is forthwith to cause the same to be recorded in tho

book kopt for the purpose, and in manner preseribed, for which racord a pay-

ment of one dolar is to be made, and the like sum for every copy given to the
person claiming tho right, or his representatives, the sums so paid to be paid
over to the Receiver-Gencral, to form part of the Consolidated Revenuo of

Canada: (sect. 6.) The Minister of Agriculture is to causc one of the two

copiea to bo deposited in the Library of the Parlinment of Canada: (sect. 7.)
Notico of copy-  INor is any person to be entitled to the benefit of the Act
right to appear unless hio gives information of the copyright being seoured, by

in work. causing to bo inserted in the several copies of every edition
published during the torm sccured, on the title-page, or the page immediately
following, if it bo a book, or if a map, chart, musical composition, print, cut,
ongraving, or photograph, by causing it to be impressed on the faco therecf, or
if & volumo of maps, charts, music, or engravings, upon the title or frontispiece,
the following words: ** Xintored according to Aot of the Parliament of Canada,
in the year , by A. B, in the office of the Minister of Agriculture:”

sect. 8.)
( In tho case of paintings, drawings, statuary, and eculpture, tho signature of
ti:e artist is to be deemed a sufficient notice of proprietorship: (£5.)
Temporary A literary work intended to be published in pamphlet or
rogistration to  book form, but which is first published in separate erticles in a.
secure copy- nowspaper or periodical, may be the subject of registration
right. within the Act, whilst so preliminarily published, provided the
title of the MS. and a short analysis of the work are deposited in the oftice of
the Minister of Agriculture, the registration fee be duly paid, and every sepn-
rato article so published, be preceded by the words ! Registered in accordance
with the Copyright Act of 1868;" but the work, when published iz book or
pumphlet)form, is to be subjoct, besides, to the other requirements of the Act:
soct. 13.

(Pﬂnmy torin.  1tispiracy forany other porson, after the recording of the title
fringement of of any book according to the Act, within the term or terms
copyright in  therein limited, to print, publish, or import, or cause fo bo

books; printed, published, or imported, any copy or tranelation of auch
book, without the consent of the person legally entiiled to the copyright first
had and obtained by deed duly exocuted, or knowing tho same to be so printed
or importod, to publish, sell, or expose to sale, or cause to be published, gold, or
exposed to sale, any copy of such bouk without such consent in writing. The
offender is to forfeit avery copy of the book to the porson legally entitled to the
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copyright, und two dollurs for every copy found in his possession, either printed
or printing, pullished, imaported, or exposed to aale, contrar, to the intent of
the Act; one moiety of the penalty to be to the use of Her Majesty, the other
to the legal owner of the copyright, t» be recovered in any court of competent
jurisdiction: (sect, 13.)

Whooever, within tho term limited, and after the recording of 1y painting,
any painting, drawing, statuary, or sculpture, reproduces in  drawing, or
any manner, oy causes to be raproduced, made, or sold, in whole  sculpture;
or part, copies of those works of art without the consent of the propriotor or
proprietors, is to forfeit tho plats or plates on which such reproduction has
been made, and also every sheet thoroof so copied, printed, or photographed, to
the proprietor of the copyright, and aiso two dollars for every sheet of the
samo reproduction so published or exposed to sale, contrary to the intent of tho
Act, the penalty to bo divisiblo and rocoverable as in the case of piracy of
books : (sect. 11.)

_ If any person, within the time limited, and after the record- 1, yrints maps,
ing of any print, cut or engraving, map, chart, musical com- charts, musical
position, or photograph, according to the provisions of the compositions, or
Act, engraves, etches, or works, sells or copies, or causes to be Photographs.
engraved, etched, or copied, made or sold, either in the whole, or by varying,
adding fo, or diminishing the main design, with intent to evade tho law, or
prints or importa for sale, or causes to be printed or imported for sale, any
gsuch map, chart, &c,, or any parts thoreof, without the consont of the pro-
prietor of the copyright, firat obtained as aforesaid, or knowing the same to
be so printed or imported without such consont, publishes, sells or exposes to
sale, or in any munner disposes of any such map, chart, &e., without such
consent, he is to forfeit the plate or plates on which such map, chart, &o., has
been copied, And also every sheet thereof, so copied or printed, to the proprietor
of tho copyright, and also two dollars for cvery sheet of such map, musical
composition, &o,, found in his possession, printed or published or exposed to
sale, contrary to the true intent and meaning of the Act; the poenalty to be
divisible and recoverable as in the preceding cases: (sect. 13.)

If any person prints or publishes any MS. whatever in  Daymages tor
OCenada, or, the same having beon printed or published ¢lse- infringemeont of
whore, offers it or causes it to bo offered for saloin Canada, with-  copyright.
out the consent of the anthor or logal proprietor firat obtained, such author or
proprietor being resident in Canada, or being a British subject resident in
Great Britain or Ireland, such person is to be liable to tho author or proprietor
for all damages occasioned by such injury, to be recovered in any court of
competent jurisdiction : (sect, 16.)

If any person prints, publishos, or roproduces any book, map, Penalty for
chart, musical composition, print, cut, or engraving, or other falsely protena-
work of art, or photogruph, and, not having legally acquired ing t“g“;ﬁ“"w‘
the copyright thercof, inserts therein, or impresses thereon, &
that it has boen entered according to the Act, or words to that offoct, ho is to
incur & penalty not exceeding 60 dollars, to be divisible and recoverable as in
preceding cases: (seot, 17.)

All proceedings for the recovery of penalties under the Act Limitation of
must be commenced within two years fror « the cause of action actlons,
arising : (sect. 18.)

The Act! I‘BpBalB former Gopyright Aﬁtﬂ, Ba?ing in reﬂpeﬁt of Rop.eal of former
unexpired terms thereunder: (socta. 19, 20.) Acts.

PAceB 165, before line 19, add: But a receipt for money on account, given by
the writor of a play to tho person for whom he writes it on commission, does
not amount to an assignment: (Levy v. Rutley, L. T. June 8, 1871, p. 85;
Weekly Notes, June 8, 1871, p. 122 ; Notes of Cases, June 9, 1871, p. 127).

PAGE 265, second marginal note, for ¢ atamped * read * stamp.”
PaAGE 267, lines 23, 24, fir ¢ property ” read * ponalty.”

Pagre 823, lino 1B, for * Oharles® read * James.”

PAgGR 8538, line 18, for *and” read “ or,”
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Page 879, noto (d), for * Cloments” read ‘¢ Clement.”
Page 412, note (), live 1, for “ Herlo ™ read * Ke.lo."
PagE 413, noté (a), line 8, for ¢ Stowart " read * Stuart.”
Page 428, lino 7, for  Dixon"” read * Dickeon.”

Paar 465, line 6, for “came” read ** come.”

PAce 488, marginal note, rud lines 18, 25, and 42, for * Creovy" read
‘t Creovey.” '

PacE 506, before lino 40, add : In the case of fleg. v. Stanger (L. Rop. 6 Q. B.
352: 40 L. J. 96, Q. B.) affd~vits stating that a copy of the nowspaper in
which the Jibel appeared had been purchased from o salesman in the office of
the newspaper, and that by a iootnote to the nowspaper the defendant was
stated to be the printer and publisher of it, and that deponent believed him
to be so, were hold not to disclose legal evidence of publication entitling to a
maio for a eriminal information. In the same case the court doubted whethor
recourse could bo had to tho affidavits of the defendant used in showing cause
against the rule mis, in order to supply the defects in those forthe prosecution.

PagE 508, note (a), for * Rox * read * Reg."
PacE 515, note (1), for “Reg.” read * Rex.”




THE LAW

RELATING TO

Works of Literature and Axt.
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PART I.—LAVW OF COPYRIGHT.

CHAPTER 1.
LITERARY PROPERTY.

Tue foundation of Literary property is the same as that of all
other proporty. ¢ La propriété,” says Bentham,(«) “ n’est
gu'une base d’attente; P'attente de retirer certains avan-
tages de la chose qu’on dit posséder en conséquence des
rapports ou 'on est déjd placé vis-d-vis d’elle;”” and this
expectation of advantages to be derived is aitogether the
i4work of law. In the right of property are two elements in-
volved, first, the power of using indefinitely the subject of
the right, or of applying it to uses or purposes which are
not positively and exactly circumscribed ; and, secondly, a
power of excluding others fromn using the same subject. (D)
These are the advantages which the possessor of literary
as well as other property enjoys, and which the law
of the land secures to him. The sole right of originally
giving to the world the results of his mental labours,
and the power to hinder the infringement by others of
his property therein, are guaranteed to every British
subject by law, so far as law can accomplish that object;
fmﬁe mental experiences of all of us have 8o much in
conifhon, the thoughts of most men resemble each other to
80 large an extent, that to determine and guard specific
property in ideas merely—ideas which have not embodied
themselves in a material form—is g task which no law malers

7 1 (a; ¢ Traités de Legislation,” par Dumont, p. 95.
(0) Austin Jur. 1. 19.
B
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Parr L mot pretending to omniscience could undertake to perform.
omrsz L Hence our law takes no cognisance of any claims to the
— ownership of idecas which have not found a maternal
clothing and refuses to preserve the most original of men
from the annoyance of having published abroad, either by
writing or by word of mouth, his most original ideas,
which have been communicated to another in the course of
conversation. The original 1deas of a man on any subject,
though they exist not out of relation to his mind, in one
sense really belong as entirely to him as if they were
reduced by him to writing, and hence it might be thought
that he ought to be enabled to assert an equal claim
to them 1n the one cuse as in the other. DBut the prac-
tical impossibility referred to, of dealing by means of legal
proof with the former case, has rendered necessary the
distinction which the law makes between the two. The -
tangible and incorporeal products of his mind, so long as
they remain in that condition, are beyond the protection of
law ; when reduced into any material form, which can be
produced in a court of justice, or be identified by proofs of
& satisfactory kind, the author’s right to them (called copy-
right) becomes enforceable by la&) And that right is
twofold : first, he has a right to them, and a property in
them whilst the materials embodying them remain unpub-
lished in his possession ; and, secondly, after they are pub-
lished he has a statutory exclusive property in them limited
in point of duration.(b) This obvious £i1rision of the subject
will be followed in dealing with the copyright belonging to
‘individuals, and we shall treat separately of the property in
unpublished works, or copyright before publication, and in
published works, or copyright after publication. Before
dommg 8o, however, 1t will be advisable to determine the
answers to two other questions, namely: first,in what works
this right of property exists ? and secondly, what class of
persons are entitled to claim and enjoy the right ? With
these we shall now proceed to deal in order.

(a) ‘It 18 a well-known and established maxim (which, I apprehend,
holds as true now as it did 2000 years ago) *that nothing can be the
object of property which has not a corporeal substance’:” (Yates, J., in
Millar v. Taylor, 4 Burr. 2361.)

(b) “ Copyright is not of a simple but a complex nature, involving
two conditions, one of publication and the other of exclusion. An
author claims the right of multiplying the copies of his work, and of
thus securing to himself present reputation and distant fame; and he
also claims the advantage of exclur{ling by statute law, other persons
from muiltiplying copies of the same work :” (Arquendo in Prince Albert
v. Strange, 2 De G. & Sm. 674.)
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CHAPTER II. GHAE:‘E{ I1.
IN WHAT WORKS COPYRIGHT EXISTS.

CoryriGHT may exist with regard to every original composi- Ennmeration of
tion or work of literature, science, or art, which is inuocent in "~

its nature, including every volume, part or division of ‘a

volume, map, chart, or plan separately published (5 & 6 Vict.

c. 45, 8. 2), lectures (5 & 6 Will. 4, c. 65), engravings (8 Geo. 2,

¢.13; 7 Geo. 3, c. 38; 17 Geo. 3, ¢. 57), lithographs (15 & 16

Vict. c. 12, 8. 14), paintings, drawings, and photographs

(25 & 26 Vict. c. 68).

If the work e not innocent in its nature, there 1s no right Work must ve
of property in it which the law will enforce or protect. In '™
what respect, then, may a work not be innocent? 'The test -
of the innocence of a work, where the Court of -Chancery is
asked to interfere, laid down by Lord Kldonin the case of
Southey v. Sherwood,(a) i1s the possibility of making it the
foundation of a successtul action atlaw. ¢ If this publication
is an innocent one,”” said his lordship, “ I apprehend thatI am
authorised by decided cases to say that, whether the author
did or did not intend to make a profit by its publication, he
has a right to an injunction to prevent any other person from
publishing 1t. If| on the other hand, this is not an innucent
publication, in such a sense as that an action would notlie in
case of its having been published by the author and subse-
quently pirated, I apprehend that this Court will not grant an
injunction.” And the same judge observes, “ If the doctrine
of Lord Chief Justice Eyre(b) is right, and I think it is, that
publications may be of such a nature that the author can
maintain no action at law, it 18 not the business of this court,
even upon the submission in the answer [as to one edition
of the book in question which the defendants acknowledged
that they had pirated] to decree either an injunction or an
account of the profits of works ¢f such a nature that the
author can maintain no action at law for the invasion of that
which he calls his property, but which the policy of the law
will not permit him to consider his property.”’(c) And again,
“This court interferes by injunction; but not in cases where an
action cannot be maintained.”’(d)

Now it is a fundamental principle of our common law
that no action can be maintained on any contract, express or
implied, parol or under seal, which is in direct violation of

(a) 2 Meriv, 437. (h) Sec next page.
(¢) Southey v. Sherwood (ubi supra).
(d) Laurence v. Smith (Jac. 472).

B 2
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Par 1.  law—whether statutory or unwritten—which is of an 1m-
omerz I moral tendency or contrary to sound policy.(a)

- When a contract is said to be void and incapable of being
enforced as “ opposed to sound or public policy,” this 1s
in accordance with the principle of law that “no subject

. can lawfully do that which has a tendency to be injurious
to the public or against the public good—which may bo
termed, as it sometimes has been, the policy of the law, or
‘ public policy’ in relation to the. administration of the
law.”’(b) The legal maxim on the subject 18, Nihil quod est
wconveniens est licitum, (¢)

A work, then, may lack the charactor of innocence by
being opposed to any law, either unwritten or statutory, by
being of an immoral tendency (a test, as applied, of a very
comprehensive character) or by being contrary to what 1s
called sound or public policy. If1it offends against innocence
in any of these respects no action at law would le to
enforce any alleged right with reference to it, and, as a con-
sequence, no court of equity would interfere to hinder any
infiingement of such alleged mght.

The opinion of Lord Chief Justice yre, already referred
to(d) by Lord KEldon, was expressed by him on the trial
of an action brought by Dr. Priestley against a, hundred to
recover damages sustained by him in consequence of the
riotous proceedings of a mob at Birmingham. Amongst
other property alleged to have been destroyed, and for the
loss of which he claimed compensation, were certain unpub-
lished MSS. It was alleged, by way of defence, on behalf
of the hundred, that the plaintiff was in the habit of pub-
hshing works injurious to the government of the State, but
no evidence was produced in support of that allegation. The
Lord Chief Justice observed that if such evidence had been
produced, he should have held it was fit to be received as
against the claim made by the plaintiff.(e)

In Walcot v. Walker,(f) it was held that a court of equity
would not act, either by giving an injunction or an account,
even upon a submission in the defendant’s answer, in the
case of an unauthorised publication of a literary work of
such a nature that an action at law could not be maintained
in respect of it. ¢“ It is no answer,” said Lord Eldon, ¢ that
the defendants are as criminal. It is the duty of the court
to know whether an action at law would lie; for if not, the

a) Broom’s Com, p. 354, 3rd edit.

bg Per Lord Truro in Egerton v. Brownlow (4 H. L. Cas. 196).
(¢) Co. Litt. GGa. (d) Ante, p. 3. (¢) Cited 2 Meriv. 437.
(f) 7 Ves. 1. -
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court ought not to give an account of the unhallowed profits ~ Panr L
of libellous publications. At present Iamin total ignorance OCmapms 1t
of the nature of this work, and whether the plaintiff canhave
a property in it or not. . . . Before I upnold any injunetion
I will see these publications and determine upon the nature of
them, whether there i1s question enough to send to law as to
the property in those copies; for, if not, I will not act upon
the submission in the answer, If, upon inspection, the
work appears innocent, I will act upon that submission ; if
criminal, I will not act at all ; and if doubtful, I will send
that question to law.”

Where the work is of a criminal character the Court of
Chancery, not being a court of criminal jurisdiction, zimply
refuses to interfere in any way. It punishes the author of s
criminal, libellous, or immoral production no otherwise than
by denying him any assistance in the assertion of a right of
property in his work, or in the attempt to hinder the piracy
ofit. Courts of equity stand quite neutral. ‘“The Court does
not interfere in the way of injunction to punish or to prevent
injuries done to the character of iudividuals ; but it leaves
the party to his remedy at law.”’(a) Omne Lord Chancellor
(Macclesfield), indeed, seems to have taken a different and
much more lofty view of the province of courts of equity in
dealing with books of the character above mentioned, being
of opinion “that the Court of Chancery had a superinten-
dency over all books, and might in a sunmary way restrain
the printing or publishing any that contained reflections on
religion or morality;”’(b) and his lordship granted an
injunction to restrain the publication of a translation of
two Latin works (“Arch®ologia Philosophica’ and  De
Statu Mortuorum et Resurgentium *’) written by Dr. Bur-
nett, on the sole ground that “inasmuch as the book con-
tained to his (the Chancellor’s) knowledge (he having read
1t in s study) strange notions intended by the author to be
concealed from the vulgar in the Latin langnage—in which
language it could not do much hurt, the learned being better
able to judge of it-—it was proper to grant an injunction to
the printing and publishing 1t in English.”” And Lord
Ellenborough, in dealing with the case of a libellous picture

() Per Lord Eldon (Southey v. Sherwood, 2 Meriv. 438) ; see also
the opinion of Lord Langdale, M.R., in Clark v. Freeman (11 Beav. 117,
119), but as to the decision in the latter case, see the remarks of Lord
Cairns in Maxwell v. Hogfq (L. Rep. 2 Ch. App. 8105 16 L.'T. N. S. 180 ;
36 L. J. 433, Ch.), and of Malins, V.C. in Springhead Spinning Company
v. Riley (L. Rep. 6 Eq. 5613 19 L, T, N. 8, 64; 57 L. J. 889, Ch).

(b) Burnett v, Chetwood, cited from & manuseript volume of cases, in
a note, by the learned reporter to Southey v, Sherwood (uli supra).
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gaid, that “ upon an application to the Lord Chancellor, he
would have granted an injunction against its éxhibition.”’(a)
These opinions with regard to the extent of the jurisdiction
of courts of equity in dealing with non-innocent publications
have, as the cases already cited show, been long since aban-
doned, and courts of equity now simply refuse to interfere

" in the matter at all. Lord Eldon, in Lawrence v. Smith,(b) in

express words repudiates the jurisdiction asserted by Lord
Macclesfield. In the judgment pronounced by him in that
case, he says: “As this Court has no jurisdiction in matters
of crime,(c) it has been said that if the injunction be refused
it has the effect of increasing the number of copies. The
answer to that is, I have nothing to do with it as a crime.
The question relates only to a civil right of property. I1f
the one party has that right, the other must not invade 1t;
if he has not that right the Court cannot give him the con-
sequences that belong to it.”> There are other means of
punishing the authors of criminal and libellous works, which
will be treated of in a subsequent portion of this work.(d)
In Southey v. Sherwood (¢) a motion was made on the part
of the poet Southey to restrain the defendants from printing
or publishing a poem called “ Wat Tyler,” which had been
composed by the plaintiff about twenty-three years previously,
and had lain unpublished during the whole of that period in
the hands of the bookseller to whom Southey had first sent
it for his perusal and consideration as to the advisability of

(@) Du Bost v. Beresford (2 Camp. 511). Referring to this dictum of
Lord Ellenborough, the editor of Howell's State Trials says (vol. xx.
p. 799): ¢1 have been informed by very high authority, that the pro-
mulgation of this doctrine relating to the Lord Chancellor’s injunction
excited great astonishment in the minds of all the practitionery in the
Courts of Equity, and I had apprehended that this muast have happened ;
gince, I believe there is not to be found in the books any decision or
any dictum, posterior to the days of the Stur Chamber, from which such
doctrine can be deduced, either directly, or by inference, or analogy ;
unless, indeed, we are to except the proceedings of Lord Ellenborough’s
predecessor Scroggs, and his associates, in the case of Henry Care, in
which case ¢ Ordinatum est quod liber intitulat’ The Weekly Packet of
Advice from Rome, or the History of Popery, non ulterius imprimatur
vel publicetur per aliquam personam quamcunque.’” The learned editor
does not appear to have known of the decision of Lord Macelesfield in
Burnett v. Chetwood, above cited.

() Jac. 471. Vide post, pp. 7, 8.

(¢) If a publication, which is criminal, tends also to the destruction
or deterioration of property, the Court of Chancery has, according to
the decision of Malins, V.C., in The Springhead Spinning Company v.
Riley (L. Rep. 6 Eq. 551; 19 L.T. N. 8. 64; 37 L. J. 889, Ch.), juris-
diction to restrain the publication by injunction.

(«.) Sce the chapters on ¢ Libel,” post.

(¢) 2 Meriv. 435.
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publishing it. On the part of the defendant it was contended  PanrL
that the poem in question, from its libellous tendency, was of omavrer 11.
such & nature that there could be no copyright in it ; andthe @
case of Dr. Priestley and that of Walcot v. Wallker were
referred to. Lord HEldon, in refusing the injunction, stated
that he remained of the same opinion as that which he enter-
tzined in deciding the case of Walcot v. Wallker. It is very
true,” he proceeded, ““that in some cases it may operate 8o
as to multiply copies of mischievous publications by the
refusal of the Court to interfere by restraining them ; but to
this my answer 1s, that, sitting here as a judge upon a mere
question of property, I have nothing to do with the nature
of the property, nor with the conduct of the parties, except
as relates to their civil interests ; and if the publication be
mischievous, either on the part of the author or of the book-
seller, 1t 1s not my business to interfere with 16.”’ (@)

One of the most important cases decided on this subject
came before Liord Kldon in 1822, In Lawrence v. Smith,(b)
the Lord Chancellor dissolved an injunction which had been
obtained upon an e¢x parte motiion, to hinder the publication
of a pirated edition of certain ‘“Lectures on Physiology,

(a) An American writer (Curtis) on Copyright urges some weighty
objections to the doctrine laid down by Lord Eldon in the ahove case. In
the case of Dr. Priestley the owner of the manuseript was seeking damages
for the destruction of what might have been the source of pecuniary
profit, and the case goes only to this, that a work existing in manuseript
may be of such a character that the author cannot make lawiul profits
by its publication ; and in this sense it may be said that there can be no
property in such a work. But this cannot justify the very different doc-
trine that the author of an unpublished manuscript of a character not
innocent or doubtful cannot have the interposition of a court of equity
to restrain its publication by a person who is about to publish it against
his will. There 1s a wide difference between sceking protection for
o published work of a non-innocent character and the mere assertion
of a right to possess and contrel, to publish or not to publish one's own
manuscript. There are two kinds or degrees of property in a literary
work, one consisting in the right to take the profits of a book when pub-
lished, the other in the right to the exclusive possession and control of
a manuscript, or the right to publish or withhold from publication alto-
gether. Inno case has it been considered that the author's right depends
on his intention to publish and to make a profit; but the cases proceed
upon the ground of a right of property, hy which seeing to be intended a
right to the possession and control of the manuseript, and to publish or
to withhold it from publication; and this holds equally in the case of a
non-innocent and an innocent work., When, therefore, an author has
not published, or does not intend to publish a work exisfing in manu-
geript, buf, on the contrary, desires and intends to withhold it from
publication, the question as to its innocence does not arise, becaunse that
guestion affects only so much of his right of property as consists in the

right to take the profits of the publication.
(0) Jac. 471,
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raer L Zoology, and the Natural History of Man,” which had been
cnweres 1L delivered by the plaintiff at the College of Surgecns, and
T afterwards published by him. In support of the motion
to dissolve the injunction, it was urged that the nature and
general tendency of the work were such, that it could not
be the subject of copyright, as it contained several passages
hostile to natural and revealed religion, impugning the doc-
trines of the immateriality and immortality of the soul.
And on this ground Liord Eldon refused to continue the
injunction, and left the plaintiff to bring his action at law,
if he considered that he Iimd any chance of succeeding there.
‘“ Looking,” said his lordship, “at the general tenor of the
work, and at many particular parts of it, recollecting that
the immortality of the soul is one of the doctrines of the
Scriptures, considering that the law does not give protec-
tion to those who contradict the Scriptures, and entertain-
ing & doubt—I think a rational doubt——whether this book
does not violate that law, I cannot continue the injunction.
The plaintiff may bring an acticu, and when that is decided
he may apply again.”’ As to the injunction originally
granted, ex parte, Lord Eldon smd, “I take it for granted
that when the motion for the injunction was made, it was
opened as quite of course; nothing probably was said as to
the general nature of the work, or of any part of it; for we
must look not only at the general tenor, but al the different
parts ; and the question is to be decided, not merely by
seeing what is said of materialism, of the immortality of the
goul, and of the Scriptures, but by looking at the different
parts and inquiring whether there be any which deny, or
which appear to deny, the truth of Scripture, or which raises
a fair question for a court of law to determine whether they
do or do not deny 1t.”

Two later instances of the application of the same doc-
trine are mentioned in Mr, Jacob’s note to the case last
cited. In Murray v. Denbow (Fcbruary, 1822), the Lord
Chaucellor (Eldon) refused an imjunction to restrain the
defendant from publishing a pirated edition of Lord Byron’s
poem “ (Cain,” on the ground of a doubt whether the poem
was not intended to bring into discredit that portion of
Scripture history to which it relates. And in 1823 Vice-
Chancellor Sir John Leach, en similar principles, dissolved
an injunction which had been obtained to restrain the pub-
lication of a pirated edition of & portion of the poem of
““ Don Juan.” In this case, bowever, the Vice-Chancellor
ordercd that the defendant should keep an account. (a)

(¢) See also Hane v, Dale, referved to 2 Camp. 27.
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A doubt has been expressed(a) whether the doctrines
laid down in these cases would be strictly adhered to in the
present day; but, notwithstanding the more enlarged and
tolerant views which are now generally entertained on sub-
jects of a rehigious as well as of a political nature, there

seems to be no disposition on the part of our courts of

common law to relax the strict rules of former times as to
contracts of an irreligious nature.(b) . And so long as the
test of the propriety of equitable interposition continues to
be the ability of the author to sustain an action at law, it
should seem that in all respects the author’s title to relief
against the infringement of his copyright, either at law or
in equity, 18 still dependent on his work being innocent in
the sense already described. In Stockdale v. Onwhyn,(c)
the Court of King’s Bench, in 1826, held that no action
could be brought for the infringement of an asserted copy-
right in a book entitled  Memoirs of Harriett Wilson,” the
book on examination appearing to be the history of the life
and amours of a courtesan, and containing anecdotes either
libelling or ridiculing the various persons with whom she
professed to have had communication. Holroyd, J., suc-
cinctly states the principle on which the courts proceed in
dealing with works of this character: (d) “The ground of
this action, if any, must be that the defendant has worked
an injury to tho plaintift’s exclusive right of publishing the
book in question ; now it 18 criminal in him to publish such

(«) Phillips on Copyright, p. 25.

») In the recent case of Cowan v. Milbourn (L. Rep. 2 Ex. 230;
16 L. T.N. S, 290; 36 L. J. 124, [ix.), where an action had been brought
for breach of a contract to let rooms to the plaintiff, the defendant set.
up as a defence, that after contracting to let the rooms he discovered
that the plaintiff intended to use them for the purpose of delivering lec-
tures of an irreligious, blasphemous, and illegal character—lectures main-
taining, amongst other things, that the character of Christ is defective
and His teaching misle. ling, and that the Bible 18 no more inspired than
any other book. Tho Court of lExchequer held the defence to]f)e a suffi-
cient one, that the publication of such doctrines was blasphemy, and
that thercfore the purpose for which the plaintiff intended to use the
room was illegal, and the contract one which could not be enforced at
law. The remarks of Bramwell, 3., in giving his judgment, are deserv-
ing of attention. ¢ It is strange,” he says, ¢ that there should be so
much difficulty in making it understood that a thing may be unlawful,
in the sense that the law will not aid it, and yet that the law will not
immediately panish it. If that only were unlawful to which a penalty
iz attached, the consequence would be that, innsmuch as no penalty 1s
provided by the law for Prostitution, a contract having prostitution for
its object would be valid 1in a couwrt of law.”

(v) 3B.&C. 173 TD. & K 620: 2C. & P. 163.

() 7 D.& R, 6295 sce also Paplett v. Stockdale (Ry. & M. 337).

Parr L
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a book: then he has no right to publish it, and having no
right, he has sustained no injury, and has no ground of
action.”
- The analogy of the cases, where it has been held that no
copyright exists in a work subversive of good order, mora-
lity, or religion, has been extended (a) to the case of an
author publishing a book in the name of another, with a
deliberate design to deceive the public, by inducing them
to believe that the work is the original work of the author
named, and thereby to obtain from the purchaser a greater
price than he would otherwise pay. ¢ The publisher,” said
Tindal, C.J.; with reference to such a case, “seeks to
obtain money under false pretences; and as not only the
original act of publishing the work, but the sale of copies
to each individual purchaser falls wathin the reach of the
same objection, we think the plaintiff cannot be considered
as having a valid and subsisting copyright in the work, the
sale of which produces such consequences, or that he 1is
capable of maintaining an action in respect of its infringe-
ment.”” The book in which the plaintiff claimed copyright
in this case was entitled ¢ Evening Devotions, or the Wor-
ship of God in Spirit and in Truth, for Every Day in the
Year; from the German of C. C. Sturm.” The defendant
set up as a defence that several of the works of Sturm had
been translated into Knglish, and were much valued, and
that plaintiff knowing that, and intending to defrand and
deceive the public, caused the book in question to be
written, and had falsely, frandulently, and deceitfully pub-
lished the same to the public, as and for a translation of an
original work written in German by C. C. Sturm. On
demurrer it was held that the facts stated in the defendant’s
plea were suffictent to negative the existence of a valid
copyright in the plaintiff, and consequently to preclude him
from maintaining any action for piracy. ¢ The cases,” said
the Chief Justice, “in which a copyright has been held not
to subsist, where the work is subversive of good order,
morahty, or religion, do not, indeed, bear directly on the case
betore us; but they have this analogy with the present inquiry,
that they prove that the rule which denies the existence of
copyright in those cases, 1s a rule established for the benefit
and protection of the public. And we think the best pro-
tection that the law can afford to the public against such a
fraud as that laid open by this plea, is to make the practice
of 1t unprofitable to its author ?*’

The case 18 different, however, where the misrepresenta-

(a) Wreght v. Tallis (1 C. B, Rep. 893).
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tion as to authorship is barmless and innocent, as in the case  Pasr L
of many books of instruction and amusement (e.g. Walpole’s omarren 11.
““Castle of Otranto”) which have been published as trans-
lations, although in reality original works, or which have
been published under an assumed instead of a true name,
as has been done in the case of many books of voyages,
travels, biography, works of fiction or romance, and even of
science and instruction.(a) “ There 1s not found in any one
of those cases any serious design on the part of the anthor
to deceive the purchaser, or to make gain and profit from
him by the false representation ; the purchaser, for anything
that appears to the contrary, would have purchased at the
same prices if he had known that the name of the author
was an assumed and not a genuine name ; or had known
that the work was original and not translated.”

The same principle of law which applies to writings of a immoral plo-
libellous, immoral, or irreligious kind would, of course, apply and photographs
equally to pictures, drawings, and photographs of a similar
character. Pictures and drawings may be hibellous as well
as writings, and the same may be said of photographs,
which are a species of pictures. And it is to be observed
that the term libel includes, besides libels defamatory of
individuals, such writings as are of a blasphemous, treason-
able, seditious, or immoral kind, the publication of any of
which 18 now a misdemeanor, and subjects the person by
whom 1t was composed, written, printed, or published,
to fine and imprisonment.(d) There cannot, of course,
be copyright 1n pictures, drawings, or photographs which are
hibellous in any of the senses above mentioned. And the same
doctrine is applicable to obscene pictures, prints, drawings,
or other representations, the public selling or exposing for
public sale or to public view of these being punishable with
fine or imprisonment, or both, with hard labour at the dis-
cretion of the court.(¢) If was long since determined (d)
that an action would not he to recover the value of prints of
an obscene, immoral, or libellous tendency. And Lord
Ellenborough, in Du Bost v. Beresford,(¢) held that if a
picture destroyed by the defendant wis a libel upon the
individnals introduced into it, the owner of the picture was
at most enfitled to recover only the value of the canvas and
paint which formed its component parts.

Of innocent productions there is also a species of copy- Letters.
right on the part of the writer in the private letters which

(a) 1 C. B. Rep. 906. (b) 4 Steph. Black. 345.
(c) 14 & 15 Vict, ¢. 100, 5. 29 ; sce also 20 & 21 Vict. c. §8.
() Fores v. Johnes (4 Esp. 97). " (e) 2 Camp. 911,
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Pantr L one person sends to another. The earliest assertion of
omrmee 1. this doctrine in our law books is to be found in the judg-
— ment of Le>d Hardwicke in Pope v. Ourl,(a) in which case
his lordsuip refused to dissolve an injunction which Pope
had obtained to restrain the defendant from publishing &
collection of letters written by the poet. “The first ques-
tion,” said Lord Hardwicke, *“is whether letters are within
the grounds and intention of the statute made in the 8th
year of Queen Anne, c. 19, intitled, * An Act for the En-
couragement of Learning, by vesting the Copies of Printed
Books in the Authors or Purchasers of such Copies.” I
think it would be extremely mischievous to make a distinction
between a book of letters which comes out into the world,
either by permission of the writer, or the receiver of them,
and any other learned work. . . . . Another objection has
been made by the defendant’s counsel, that where a man
writes a letter it is in the nature of a gift to the receiver.
But I am of opinion that 1t is only a special property in the
receiver ; possibly the property of the paper may belong to
him, but this does not give a licence to any person whatso-
ever to publish them to the world, for at most the receiver
has only a joint property with the writer.,” And to the ob-
jection insisted on by the defendant’s counsel that this wasa
sort of work which did not come within the meaning of the
Act of Parliament, because it contained only letters on
famihar subjects, and inquiries after the health of friends,
and therefore could not properly be czlled a learned work,
his lordship rephed : ¢ It 18 certain that no works have done
more service to mankind than those which have appeared in
this shape, upon familiar subjects, and which, perhaps,
were never intended to boe published, and it is this makes
them so valuable ; for I must confess, for my own part, that
lettcrs which are very elaborately written, and originally
intended for the press, are generally the most insignificant,
and very little worth any person’s reading.”’(b) The injunc-
tion was continued by the Lord Chancellor only as to those
letters 1in the book which were written by Pope, and not as
to those which were written fo him.

In Thompson v. Stanhope(c) (a case respecting the letters
written by Liord Chesterfield to his son) Lord Apsley, C., took
the same view of the law as that expressed in the preceding
case by Lord Hardwicke. In the later case of Percival v.

Phapps(d) Sir Thomas Plumer, V.C., adhering to the same

(a) 2 Atk. 342,
(b; Ib. 343. See Jfyre v. Higbee (22 How. Pr. 200),

(¢) Amb, 737. () 2V. & DB, 19,
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doctrine, observed : “ An injunction restraining the publi-
cation of private letters must stand upon this foundation:
that letters, whether of a private nature or upon general
subjects, may be considered as the subject of literary pro-
perty ; and 1t 1s difficult to conceive 1n the abstract that
they may not be so. .. .. The question then arose,
whether letters having that character of lhiterary composi-
tion, the transmission of them to the person to whom they
were addressed deprived the author of his power over them
as his composition, so far as to authorise a publication with-
out his cousent; and it has been decided that by sending a
letter the writer does not give the receiver the power of
publishing 1t; that, whether he is to bo considered as a
joint proprietor or not, letters have the character of literary
composition stampsd upon them, so that they are within
the spirit of the Act of Parliament protecting literary pro-
perty ; and a violation of the right in that instance is
attended with the same conscquences as 1 the case of an
unpublished manuscript of an original composition of any
other description.” An important qualification of the
right of property in private letters was stated by the Vice-
Chancellor 1 this case. ““Though the form of familiar
letters might not prevent their approaching the character
of a hiterary work, every private letter upon any subject to
any person 18 not to be described as a literary work, to be
protected upon the principle of copyright. The ordinary
use of correspondence by letters is to carry on the inter-
course of life between persons at a distance from each other,
in the prosecution of commercial or other business; which
it would be very extraordinary to deseribe as a literary work
i which the writers have a copyright.”

Lord Eldon followed the preceding decisions in Gee v.
Pritchard,(a) though expressing his doubts relative to the
jurisdiction assumed by the Court of Cliancery over the
publication of letters,(b) and hinting his deiermination to
give effect to those doubts should the question ever be

(a) 2Swans. 402, See Brandreth v. Lance (8 Paige’s Rep. 24.

(v) ¢ My predecessors,” said his lordship, ¢* did not inquire whether
the intention of the writer was or was not directed to publication. The
difficulty which I have felt in all these cases is this: If I had written a
letter on the subject of an individual for whom both the person to whom
I wrote and myself had a common regard, and the question arose for the
first time, I should have found it difficylt to satisfy my mind that there
18 a property in the letter; but it is my duty to submit my judgment
to the authority of those who have gone before me; and it will not be
L{I.B}Tl to remove the weight of the decisions of Lord Hardwicke and Lord
Apsley.”

Parr L

Gmr'r:-;t Il.
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Par L brought on appeal before the House of Lords, An injunc-
Omrrzs II. - tion was granted to the plaintiff in this case to restrain the
— publication of private letters written by her to the defendant.
In Oadell v. Stewart,(a) the Scotch Court of Session res-
trained the publication of letters written by the poet Burns
to Clarinda. The interdict was granted after the death of
Burns on the application of the publishers of his works,
concurred in by the brother of the poet and the curator of
his children. The report of the case says, ©“ There was little
difference of opinion upon the bench. The ground upon
which the court seemed to pronounce the decision was,
that the communication in letters is always made under the
implied confidence that they shall not be published without
the consent of the writer, and that the representatives of
Burns had a sufficient interest for the vindication of his

literary character to restrain this publication.”

In a bill filed by the executor and residuary legatee of
Lady Tyrawly, the Irish Court of Chancery restrained a
connection of her ladyship, who resided in her house, from"
publishing after her death a collection of letters addressed
to her.(b)

There seems to be no distinction with reference to the
writer’s title to restrain the publication of letters written
to another, between merely private letters not intended
as literary compositions, and those which are wntten
with a view to their literary character, although Sir T.
Plumer, in Percival v. Phipps, appears to consider such a
distinction material. Notwithstanding the doubts expressed
by Lord Eldon(c) as to the existence of what Lord Hard-
wicke(d) called a “joint property”’ in a letter in the writer
and receiwver, the Court of Chancery has :estrained the
publication of letters on the sole ground of the property (of
whatever nature it be) which the writer has in the letters
written by him. Whether the right to control the act of
publication and to decide whether there shall be any publi-
cation at all be correctly termed a right of property or no,
1t 18 on the ground of this right that equity interferes to aid
the writer of letters. And, if so, there can be no valid
distinction between the writer’s property in private and
familar letters and those of a more elaborate and literary
character. Indeed it would be completely impossible to
draw a line of distinction between the two; and were the
case otherwise 1t is difficult to resist the conclusion that  if

Ea) 13 Fac. Dec. 875, June 1, 1804.

b) Earl of Granard v. Durkin (1 Ball & B, 207).
¢) CGee v. Pritchard (ante, p. 13).  (d) Pope v. Curl (2 Atk. 342).



the mere sending of letters to third persons i1s not to he  PaerL
deemed, in cases of literary composition, a total abandon- oOaserxe 1.
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- ment of the right of property therein by the sender, @
' fortior the act of sending them cannot be presumed to be

Can abandonment thereof in cases where the very nature of
" the letters imports, as matter of business or friendship, or
advice, or family or personal confidence, the implied or

" necessary intention and duty of privacy and secrecy.”(a)

~ The decided cases, however, have placed certain restric- Limitations of
' tions on the title of the writer of private letters to insist on P>

- his special property in them, and to hinder their publication

- by others. The writer may by his own acts disentitle him-

: gelf to prevent the publication of his letters to another

E person, and justify that other person in giving them to the
: world ;—e.g., a false accusation brought by the writer

. against the recipient of the letters which may be disproved
by their publication, will justify such publication, and
| courts of equity have refused to aid by injunction the
: writer of the letters in such a case. Sir Thomas Plumer,
'V.C., whose dicta in favour of the abstract rght of property
‘in private letters have been quoted above, refused an injunc-
' tion to prevent the publication of the letters under the par-
- ticular circumstances of the case before him,(b) which are
i briefly these. The defendant Phipps was the proprietor of a
‘newspaper calied The News, in which were published from
:time to time articles and paragraphs on a subject which then
 engrossed the public attention, which articles and paragraphs
-were supplied to Phipps by a Mr. Mitford, but were
written, as Mitford informed Phipps, by Lady Percival, and
in her handwriting. A piece of intelligence in one of these
published articles being found to be false, Phipps applied to
Lady Percival on the subject, who denied that the intelli-
gence had ever been sent, and stated that the papers con-
taining it were forgeries. Mitford positively asserted the
contrary, and to enable Phipps to justify himself to the
public delivered to him several letters written by Lady
Percival to Mitford upon similar subjects, materially tending
to show that the false intelligence published in The News
had come from Lady Percival through Mitford. Phipps
ublished in The News one of the letters given to him by
itford, and announced an intention of publishing the others.
A bill was filed on the part of Lady Percival to restrain the
publication of those letters written by her to Mitford, as
being of a private nature, and having been sent to him in
confidence that he would not part with them or communicate
(a) St. Eq. Jur. 947. (b)) Percival v. Phipps (2 V. & B. 19).

[
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their contents to any other person. The answer denied that
the letters had been sent in any such confidence. It was
urged on behalf of Phipps that a gross imputation had been
cast upon him, and that though he might derive a profic from
publishing the letters in his own paper, his objert vas not
profit, but the vindication of hig character from che imputa.-
tion thrown upon it, and to effect that object he was entitled
to use the letters. And the Vice-Chancellor held that he
wag entitled to make this use of the letters. ‘ Whatever
degree of confidence,” he said,(a) ““or reservation of property
may be implied from the transmission of a private letter, 1t
would he too much to hold that the individual who receives
it can in no case use it for the purpose of protecting himself
from an unfounded imputation ; stating that to be the sole
and bond fide ¢bject of the publication ; and npon the answer
in this car~ i must be taken that the defendant has no
purpose < _ain, or to ceprive another of the benefit derived
from a  .rary composition ; but that his only object is by
proving . .ucy to answer the imputation cast upon him.”
T_e distinetion, to which Sir T, Plumer seems to attach
imyortance, between the publication of private letters with-
out the writer’s consent, for the purpose of profit or gan, and
publication for a differcat purpose is treated by Liord Eldon,
Gee v. Pritchard (b), as of no moment. His lordship con-
sidered the previous cases to have decided that, ulira the
purposes for which the letier was sent, the property was in the
gender. If ¢ that is the principle,” he observes, “1t is imma-
terial whether the publicationisfor the purpose of profit or not.
If for profit, the party is then selling, if not for profit, he 1s
giving that a portion of which belongs to the writer.”” In
the case before him, an attempt was made on the part of the
defendant to avail himself of the decision in Percival v.
Plipps; but Lord Eldon distinguished the cases, and
granted the injunction asked for by the plaintiffi The de-
fendant in this case was the illegitimate son of the plamtiff’s
deceased husband, and had received many letters from the
plaintiff during her husband’s lifetime. After her husband’s
death, the plamntiff ceased to be on terms of friendship with
the defendant, and denied the truth of statements made by
him as to the expectations which he had been led to enter-
tain from the plaintiff and her husband. The defendant
returned to the plaintiff the original letters which she had
written to him, but took copies of the letters before returning
them, without the plaintiff’s knowledge, and advertised his
intention to publish the letters, but, as he stated m his
(a) 2V, & B. 25. (1) Sec 2 Swans., 415.
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Ehnawer, for private circolation only. This he did, as he  Faer
#hlleced, in order to clear his character from the charge of Onaersa 1t
¥ ant of veracity which the plaintiff had brought against it.
B this case the defendant, by returning the originals, had
¥ bandoned whatever property he had—forif he had any right
*of property it was in the originals,(a) and Lord Eldon
restrained the threatened publication. In giving judgment

he observed, I do not say there may not be a case, such as
the Vice-Chancellor (Sir T\ Plumer) thought the case before
him, where the acts of the parties supply reasons for not
interfering ; but that differs most materially from this case.
In April last, the defendant having so much of property in
these lotters as belongs to the receiver, and of interest in
them as possessor, thinks proper to return them to the per-
gon who has in them, as Lord Hardwicke says, a joint pro-
perty, keeping copies of them without apprising her, and
assigning such a reason as he assigns for the return [his
‘being unworthy of the sentiments aud expressions of
kindness contsined in them’]. Now I say, that if, in the
case before the Vice-Chancellor, Lady Percival had given to
Phipps aright to publish her letters, this case is the converse
of that; and that the defendant, if he previously had it,
has renounced the right of publication.”

Lord Eldon was caretul to rest his decision in this case on

the ground of the plaintiff’s property in the letters (as deter-
mined by previous cases) and not on any considerations as
to wounded feelings. When reference was made to such
considerations by the defendant’s counsel, his lordship inter-
posed. “I will relieve you from that argument. The
question will be, whether the bill has stated facts of which
the court can take notice, as a case of civil property, which
Mis bound to protect. The injunction cannot be maintained
§h any principle of this sort, that if a letter has been written
8 the way of friendship, either the continuance or the discon-
gnuance of that friendship affords a reason for the inter-
Wrence of the court.”” (b)

B If the agent or servant of a company write a letter,
Pparently on behalf of the company, to a shareholder, it is
o property of the company, and the agent or servant
pnnot prevent the company from publishing the letter.(c)
Where the solicitor of an insurance company established
2 London, wrote a letter not marked ¢ private” or “ confi-

2 (@) 2 Swans. 418.

§ (1) 5 T. R. 245; see also the American cases Welmore v. Scoville
3 Ed. 527, Ch.); and Woolsey v. Judd (4 Duer, 382).

(¢) Per Lord Romilly, M.R., Howard v. Guan (82 Beav. 465).

C
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PaarL  dential,” to one of the shareholders in the country, by which

omersa 1. he appenced to negotiate a new arrangement as to certain

=  shares allotted to the country shareholder, he was held not

entitled to restrain the publication of this letter in a

pamphlet, published after the winding up of the company by

its late manager, to whom a copy of it had been sent by the

shareholder the day after he received it.(a)  If the sohcitor

of an insurance compapy established in London,” said the

Master of the Rolls in this case, ¢ by the direction of the

directors, wrote a letter to one of the shareholders in the

country, it i8 clear that such letter is not the property of

the solicitor, and that he cannot say that the company have

not a right to publish it. Take i1t a step further, and

assume that the solicitor wrote a letter, but not by the direc-

tion or on behalf of the directors, though it had all the

appearance of being written on their behalf, and by their

direction. Thus, if it were written t¢c a person who pro-

posed to take shares in the company, and it related to the

affairs of the company, and contained authoritative informa-

tion on behalf of the corapany, in answer to an application

for shareg, and the person who receives it treats it as such,

and sends back to the company objecting to its contents, shall

the solicitor be allowed to complain of its publication, and

to insist that it 1s a private letter, though it appears to be

"~ written on behalf of the directors? The answer is, if that

be so, it ought not to have been written. It has all the’

appearance of having been written by the plaintiff on their

behalf, and Jamieson [the shareholder to whom it was

addressed] so treats it, for he writes to the manager in answer

to it, Can the plaintiff be allowed to say that the company

have no right to publish it ¢ and if they have, is not the de-

fendant entitled, as regards the plaintiff, to bring 1t forward ?

It is obvious that this was not a private letter, and was not
intended to be a private letter.”

summaryof the Amn excellent summary of the whole law on this subject is

law a3 to letlor™ contained in the judgment of the American judge Story, in

the case of Folsom v. Marsh.(b) ¢ 'The author of any letter

or letters, and his representatives, whether they are literary

compositions orfamiliarlettersorlettersof business, possessthe

sole and exclusive copyright therein ; and no person, neither

those to whom they are addressed, nor other persons, have

any right or authority to publish the same upon their own

account, or for their own benefit. But, consistently with

this right, the persons to whom they are addressed may

have, nay, must by implication possess, the right to publish

(a) Howard v. Gunn (83 Beav, 465). (D) 2 Story’s Rep. 111.
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any letter or letters addressed to them, upon such occasions
as require or justify the publication. or public use of them ;
but this right is strictly limited to such occasions.(a) Thus,
a person may justifiably use and publish in a suit at law
or in equity such letter or letters as are necessary and
proper to establish his right to maintain the suit, or defend
the same. So, if he be aspersed or misrepresented by
the writer, or accused of improper conduct in a public
manner, he may publish such parts of such letter or letters,
but no more, as may be necessary to vindicate his
character and reputation, or free him from unjust obloquy
and repronch. If he attempt to publish such letter or
lettors on other occasions, not justifiable, a court of equity
will prevent the publication by an injunction, as a hreach of
private confidence or contract, or of the rights of the author,
and d fortiors if he attempt to publish them for profit; for
then it is not & mere breach of confidence or contract, but it
is a violation of the exclusive copyright of the writer. In
short the person to whom letters are addressed, has but a
limited right or special property (if I may so call it) in such
letters, as a trustee or bailee for particular purposes, either
of information or protection, or of support of his own rights
and character. The general property, and the general rights
incident to property, belong to the writer, whether the
letters are literary compositions, or familiar letters, or details
of facts, or letters of business. The general property in
the manuscripts remains in the writer and his representatives
as well as the general copyright. . 4 fortiori, third persons
standing in no privity with either part - are not entitled to
publish them, to subserve their own private purposes of
interest, or curiosity, or passion.”

Pant I,

————

Cmr-rn;t il.
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The right of an oral lecturer, before the Stat. 5 & 6 Will. 4, Lectures.

c. 69, to restrain the publication for profit of lectures deli-
vered by him stood on a somewhat peculiar footing. In
the year 1824, Mr. Abernethy, the distinguished surgeon,
delivered a series of lectures on the principles and practice
of surgery to the medical students of St. Bartholomew’s
Hospital. The Lancet newspaper proceeded to publish these
lectures; and, besides publishing some, it contained an
announcement that the remaining lectures would also be
published as they were delivered. A bill was filed by Mr.
Abernethy against the proprietors of the Lancef to restrain
the publication.(b) It was contended on behalf of the
defendants that no man could have any right of property in

(2) See 2 Swans. 415, 419, and Palin v. Gathercole (1 Coll. 565).

(b) Abernethy v. Hutchinson (1 H. &2'[‘. 39; 3 L. J. 209, Ch.)

C
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ideas and language not reduced into writing; and it was
acknowledged by Mr. Abernethy, that although a good deal
of the materials for his lectures had been reduced by him
to writing, yet at the time of delivering the lectures he did
not read or refer to any writing before him, but that he
delivered them orally, As the wniten notes were not pro-
duced, the Lord Chancellor (Eldon), when the case first came
before him, refused to grant an injunction grounded on an
infringement of the plaintitf’s copyright, because no case
had determined that there was such copyright-in unpub-
hished productions not reduced into writing. The case was
postponed to enable Mr. Abernethy to produce his manu-
scripts if he wished to do so. The manuscripts were not
produced, and Lord Eldon, treating the lectures as orally
delivered, refused to grant an injunction on the ground of a
right of property in sentiments and langnage not deposited
on paper ; though he did grant the injunction on another
ground, namely, the existence of an implied contract
between the lecturer and his hearers that the latter would
make use of the lectures only for their own information, and
not publish for profit that which they had not the right of
selling, The Lord Chancellor is reported to have stated
that where the lecture was orally delivered, it was difficult
to & y that an injunction could be granted upon the same
principle upon which literary composition was protected ;
because the court must be satisfied that the publication
complained of was an invasion of the written work, and
this could only be done by comparing the composition
with the piracy. But it did not follow that becanse the
information communicated by the lecturer was not com-
mitted to writing but orally delivered, it was therefore
within tbe power of the person who heard it to publish it.
On the contrary, he was clearly of opinion thai whatever
olse might be done with it, the lecture could not be pub-
lished for profit. He had no doubt whatever that an action
would lie against a pupil who published these lectures; and
whether an action would or would not lie against a third
person obtaining the lectures from a pupil, an injunction
undoubtedly might be granted ; because if there had been
a breach of contract on the part of the pupil who heard
the lectures, and if the pupil could not publish for profit,
to do so would be regarded by the court ag a fraud in a
third party.(a)

But now a distinct property in lectures delivered is given
to the lecturer by Stat. 5 & 6 Will. 4, ¢. 65. After

((1) 3 L. J. 219, Ch.
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stating that printers, publishers, and other persons have
frequently . taken the liberty of printing and publishing
lectures delivered upon divers subjects without the con-
sent of the anthors of such lectures, sect. 1 enacts, * that
from and after the first day of September, one thousand
eight hundred and thirty-five, the author of any lecture
or lectures, or the person to whom ke hath sold or
otherwise conveyed the copy (a) thereof, in order to deliver
the same in any school, seminary, institution, or other
place, or for any other purpose, shall have the sole
right and liberty of printing and publishing such lecture or
lectures ; and that if any person shall, by taking down the
same in shorthand or otherwise in writing, or in any other
way, obtain or make a copy of such lecture or lectures, and
shall print or lithograph or otherwise copy and publish the
same, or cause the same to be printed, lithographed, or
otherwise copied and published, without leave of the anthor
thereof, or of the person to whom the author thereof hath
sold or otherwise conveyed the same, and every- person who,
knowing the same to have been printed or copied and pub-
lished without such consent, shall sell, publish, or expose to
sale, or cause to be sold, published, or exposed to sale, any
such lecture or lectures, shall forfeit such printed or other-
wise copied lecture or lectures, or parts thereof, together
with one penny for every sheet thereof which shall be found
in his custody, either printed, lithographed, or copied, or
printing, lithographing, or copying, published or exposed
to sale, contrary to the true intent and meaning of this Act,

the one moiety thereof to His Majesty, his heirs or succes- .

sors, and the other moiety thereof to any person who shall
sue for the same, to be recovered in any of His Majesty’s
Courts of Record in Westminster, by action of debt.”

Sect. 2 enacts, “ that any printer or publisher of any news-
paper who shall, without such leave as aforesaid, print and
publish in such newspaper any lecture or lectures, shall be
deemed and taken to be a person printing and publishing
without leave within the provisions of this Act, and liable
to the aforesaid forfeitures and penalties in respect of such
printing and publishing.”

(al) “I use the word ¢copy,’” said Lord Mansficld, in Millar v.
Taylor (4 Burr. 2396), ¢“in the technical sense in which that name or
term has been used for ages, to signify an incorporeal right to the
sole printing and publishing of somewhat intellectual communicated
by letters.” ¢ The copy of a book,” said Aston, J., in the same
case (/h. 2346), ““seems to have been not familiarly only, but legally
used as a feckrical expression of the anthor's sole right of printing and
publishing that work.” = Sce also per Willes, J. (1. 2311).

Pasr I

erepnlaeram——

Cuavrren I1.
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And sect. 3 provides, “that no person allowed for certain
fee and reward, or otherwise to attend and be present at
any lecture delivered in any place, shall be deemed and
taken to be licensed or to have leave to print, copy, and
publish such lectu.es only because of having leave to attend
snch lecture or lectures.

Sect. 4 makes an exception in the case of lectures pub-
lished with leave of the authors or their assignees, and of
which the statutory term of copyright had expired, and also
in the case of lectures published before the passing of the
Act (9th September, 1835).

Sect. 5 makes a further exception. It enacts “that nothing
in the Act shall extend to any lecture or lectures, or the
printing, copying, or publishing any lecture or lectures, or
parts thereof, of the delivering of which notice in writing
shall not have been given to the justices living within five
miles from the place where such lecture or lectures shall be
delivered two days at the l:ast before delivering the same,
or to any lecture or lectures delivered 1n any university
or public school or college, or on any public foundation,
or by any individual in virtue of or according to any gift,
endowment, or foundation, and that the law relating
thereto shall remain the same as if this Act had not been
passed.”

There is alsc a copyright in prints, which will be dealt
with in a subsequent chapter; but no copyright, as before
stated, exists in prints of a libellous, obscene, or immoral
cthter. (a) i ;

copyright in paintings, drawings, and photographs is
conferrepcr by 25 & 26 Vicg c. 68. ’Ighsis will Ia).lso bgerzrlgated
of in a subsequent chapter.

On the question whether copyright exists in the case of
newspapers, see the chapter on newspapers, post.

CHAPTER III.
WHO MAY POSSESS COPYRIGHT.

Leaving out of consideration at present the question of
international copyright, there is no doubt that every person
(whether he be a foreigner or a British subject) who owes
allegiance, either natural and perpetual or temporary, to the

(a) Vide ante, p. 11.
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sovereign of this country, is capable of possessing the copy-  PaarL
right ing:ny innocent work which he publishes in tiis counlgy Omaprer IIL.
during the time that he owes such allegiance. -

A natural born British subject before the Naturalization

Act of last year (33 Vict. c. 14) was held to carry his
allegiance with him throughout the werld, and no change
of circamstance, time, or place could free him from it.(a)
Aa English author, therefore, might reside abroad, and yet
have his right as an English author upon publication here.
Residence abroad could not release him from his natural
allegiance, and therefore he carried with him also the natural
rights of a subject of England wherever he went.(b) Besides
this natural and perpetual allegiance, our law also recog-
nizes. & local or temporary allegiance which is due from
every alien or stranger born for so long a time as he
continues within the sovereign’s dominion and protection, (c)
and which he ceases to owe as soon as he transfers himself
from this kingdom to another.(d) An alien friend tem-
porarily residing here and consequently owing & temporary
allegiance, is entitled to copyright in any work which he
publishes here whilst so temporarily residing, however short
his period of residence may be. But if the alien does not
reside in the British domintons at the time of publishing his
work here, is he entitled to copyright in it?(¢) The answer
to be given is not free from doubt.

In Cocks v. Purday (f) the Court of Common Pleas, follow- Cocts v. Purday,
ing out the general principle that an alien may acquire ®"* °**™*"
personal rnights and maintain personal actions in respect
of injuries done to him, though he cannot maintain real
actions, held that a foreigner resident abroad could acquire
the copyright 1n a work first published by him as author
or as author’s assignee in this country though residing
abroad at the time that the work was first published here.(g)

And in support of this opinion the following considerations
were urged, that by the 5 & 6 Vict. ¢. 45, copyright is to
be deemed personal property, and to be transmissible by

ag See Calvin’s Case (7 Rep. 6 b.).

b) Vide judgment of Lord St. Leonards in Jeffreys v. Boosey (4 H. L.
Cas. 977). The Naturalization Act of 33 Vict. ¢. 14, enables natural
born British subjects under certain circumstances to free themselves
from their allegiance (ss. 4, 6) and to resume it again (s. 8).

?::; Calvin's Case, ubi supra, (d) 2 Bteph. Black. 418,
e) See the judgments in Jeffreys v. Boosey, ubi supra.
(/) 5 C. B. 860.

g9) See also in connection with this opinion D'Almaine v. Boosey
(1 X. & C. 288), and Bentley v. Foster ]Sw Sim. 829), and the opinion
of Bayley, J., in Clementi v. Walker (2 B. & Cr. 861).
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bequest, or, in case of intestacy, to be subject to the same
laws of distribution as other personal property, and in
Scotland is to be deemed personal and movable estate, and
even before that statute it was always troated as personal
property, and aliens can acquire personal property; and
the opinion expressed by Shadwell, V.C., in Bentley v.
Foster (a) was referred to, that “if an alien friend wrote a
book, whether abroad or in this country, and gave the
British public the advantage of his industry and knowledge,
by first publishing the work here, he was entitled to the
protection of the laws relating to copyright in this country.’”
And in Chappell v. Purday (b) Lord Abinger, C.B., had
declared himself of opinion that a foreigmer, who 1s the
author of a work unpublished abroad, might communicate
his right of property therein to a British subject, at least
for the period prescribed by the statute of Anne. Amnother
decision in favour of the doctrine that a foreigner, thongh

‘resident abroad at the time of publication, may have copy-

right in this country if the first publication takes place hers,
was pronounced by the Court of Queen’s Bench in Boosey v.
Davidson,(¢) where an action was brought for infringe-
ment of copyright in certain operatic airs composed by a
foreigner and alleged to have heen first printed and pub-
lished in England. The court stated no other ground for
their decision than the judgment of the Court of Common
Pleas in Uocks v. Purday.

The Court of Exchequer in Boosey v. Purday (), decided
in the samo year as Booscy v. Davidson, refused to follow the
decision in that case and in Cocks v. Purday. The plaintiff
in Boosey v. Purday was the assignee of certain airs of an
opera which Signor Ricordi had purchased from the com-
poser Bellini, a foreigner, and the action was brought for
an infringement by the defendant of the plairfiff’s copy-
right in the dramatic airs. The court held that a foreign
author residing abroad, who composes a work abroad, and
sends it to this country, where it is first published under his
authority, acquires no copyright therein; neither does a
British subject to whom such work is assigned by the
foreign author gain any such right. Pollock, C.B., n
delivering the judgment of the court, said, “ We perfectly
concur with the Court of Common Pleas, that a foreigner
in amity with this country may sue for the infringement
of any of his rights, a point which we never doubted ; but
we thought it clear that a foreigner had no copyright 1in

(a) 10 Sim. 329, () 4 Y. & Col. 495.
(¢) 13 Q. B. 257. (1) 4 Exch. 145.
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England by the common law, and that his right must Parr
depend wholly upon the construction of the statautes, and if caarres 11L
they did not give it to him he could have no right at all. =
And, with respect to the construction of the statutes, we
thought, if there were no binding authorities to the con-
trary, that the Legislature did not mean to confer a copyright
on any but British sabjects. . . . . Our opinion is that the
Legislature must be considered prima facie to mean to legis-
late for its own subjects only, in some sense of that term,
which would include subjects by birth or residence, being
guthors, and the context or subject matter of the statutes
does not call upon us to put a different construction upon
them.” And even before the decision in Cocks v. Purday,
Shadwell, V.C., in Delondre v. Shaw,(a) though not dealing
in that case with the question of copyright, remarked that
““The court does not protect the copyright of a foreigner.”(b)
The law on the subject of the copyright of foreigners, segreys v. Booses.

which these conflicting decisions had left in considerable
doubt, appeared to be finally determined by the House of
Lords in the case of Boosey v. Jeffreys, after all the judges
had been called on to deliver their opinions. The facts of
that case were as follow :(¢) Bellini, the celebrated musical
composer, an alien friend, composed, while living at Milan,
an operatic work “ Lia Sonnambula,” in which by the laws
there in force, ho had a certain copyright. He there on the
19th of February, 1861, by an instrument in writing, bear-
ing date on that day, made an assignment of that copyright
to Giovanni Ricordi, which assignment was valid by the laws
there in force. Ricordi afterwards came to this country,
aud on the 9th of June, 1831, by deed assigned, for valuable
consideration, the copyright in the said work to Boosey, his
executors, administrators, and assigns, but for publication in
the United Kingdom only. Boosey printed and published the
work in this country before any publication abroad. Then
Jettreys, without any licence from Boosey, printed and pub-
lished the same work in this country. Boosey brought an
action against Jeffreys for the infringement of his copyright,
and the action was {ried before Rolfe, B. (subsequently Lord
Cranworth), who directed the jury, in accordance with the
decision in Boosey v. Purday, to find a verdict for the de-
fendant Jeffreys. The matter came, on bill of exceptions,
before the Court of Exchequer Chamber. That tribunal
pronounced the direction given by the judge at the trial, to
be wrong. A writ of error was then brought in the House

() 2 Sim. 240. (h) See Ollendorf v. Black (4 De G. & S. 209).
(¢) See the statement submitted to the judges (4 H, L. Cus. 813).
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Paer L of Lords, where the question was argued at great length,
omerze 1. and the judges were asked to deliver their opinions, which
—  ten of them did in an elaborate and exhaustive manner and

at considerable length, Several questions were submitted

to them by the House of Lords, but we have only to deal at

present with one of the topics that engaged their attention,

1.6., whether a foreigner who 1s not resident here at the time

of the publication here of & work composed by him has any

copyright in such work. On this subject the judges were

divided in opinion, as might have been expected from the

opposite decisions which their respective courts had already
pronounced. Four judges were of one opinion, and six of

Opinions of the another. Williams, Erle, Wightman, Maule, Coleridge, and
Jwlges, Crompton, JJ., pronounced in favour of the proposition that a

foreign author Wlish copyright by publish-

ing in England before aj ublicktion abroad, though resi-

dent abroad __a_@“ﬁhm;ﬁ; gﬁnﬂmﬁ on the grounds that
8

there were no in. the , nne, ¢. 19 (the first
‘Copyright ct):\'ﬂn:ich confinies it8 herahits to British sub-

jects, by b mﬁ&ﬁéﬂédence , though~the~context and other

provision y&d $hat the

British; that the title%lfﬁjid&%‘%ﬁﬂ

ragement 8f hiearning, &c.,”) did mot gq -
ovisions, and FPavliarfent might legislate

struction of it
for foreignerg in usequences in Great

t of %&;@m G
Britain of an a¢t don&bﬁ)*b\; t the nature of the property
was analogous tdﬂw in othef personalty, and that an
alien’s copyright was'/anslogous to the right which he
possessed while residing abroad to prohibit the publication
here of words defamatory of his character ; (a) that tolimit the
Act of Anne to native authors would be to lessen its bene-
ficial operation ; that first publication in England of a work
by a foreign author was not a matter wlira vires, therefore,
the municipal law might deal with it ; that the gift by Par-
liament of copyright to a foreign author publishing in this
country was within the province of Parliament, it was a
dealing with British interests and a legislation for British
persons ; that it would be absurd to lay down the doctrine
that a foreign author should have no copyright if he remained
at Calais whilst his work was being published in England,
but that he should gain that copyright if he crossed over to
Dover, and there gave directions for and awaited the publi-
cation of his work; and the following barsh consequence
would also result from the doctrine of the necessary presence
in the United Kingdom of the foreign author at the time of

(a) Pisani v. Lawson (6 Bing, N. C. 90).
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the publication of his Works,—-tha!; a bookseller might pur- Pagr 1.
chase a literary work in manuscript from a foreign author cmrres 1L
resident here, yet might lose the copyright if the author @ —
shonld choose to leave this country and be absent from it,

even without the knowledge of the bookseller, at the time of
publication ; nay, if the bookseller should think it best to

publish the works In several volumes at several times, he .

might have copyright in some of the volumes and not in
others—because the existence or non-existence of the right

would vary with the accident of the author’s being or not

being in this country at the dates of the respective pub-
lications of the volumes.

Notwithstanding the foregoing very weighty reasons, the peision of the

law lords, Lords Cranworth, C., Brougham, and St. Leo- House of Lords.
nards, agreed with the views expressed on this point by the
minority of the judges, Alderson and Parke, B.B., Pollock,
C.B., and Jervis, C.J.; and the House of Lords, reversing
the decision of the Exchequer Chamber, upheld the direc-
tion given by Rolfe, B. to the jury at the original trial of
the case, and thus decided,(a) that to entitle a foreigner to
the copyright in any work first published by him in this
country, he must be actually resident here at the time of the
publwcation of such work, and consequently that no assign-
ment by a foreigner, not resident here at the time of publi-
cation, can vest in a British subject a copyright in the werk
of the foreigner published here by that British subject.

The grounds on which the judgment of the House of Lords
1n this important case rested, will appear from the following
extracts from the judgments delivered. Lord Cranworth, C.,
after recapitulating the facts, said: “It may be assumed
that on the facts thus proved, the rights of Bellini, the
author (if any), had been effectually transferred to Boosey,
the defendant in error; and thus the important question
arose, whether Bellini had by our law a copyright which he
could transfer through Ricordi to Boosey, so as to entitle
the latter to the protection of our laws?....In the first
place, it is proper to bear in mind that the right now in
question—namely, the copyright claimed by the defendant in
error (Boosey)~—is not the right to publish or to abstain from
publishing a work not yet published at all, but the exclusive
right of multiplying copies of & work already published, and
first published by the defendant in error (Boosey) in this
country. Copyright thus defined, if not the creature, as I
believe it to be, of our statute law, is now entirely regulated
by it, and, therefore, in determining its limits, we must look

(@) Sce Routledge v. Low ( post, p. 31).
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Pt L exclusively to the statutes on which it depends. ... The
cmsrree 1L Substantial question i1s whether under the term ¢author’
— (in 8 Anne, c. 19) we sre to understand the Legislature as
referring to British authory only, or to have contemplated
all authorg of every nation. My opinioa 18 that the statute
must be construed as referring to British aunthors only,
Prima facie, the Legislature of this country must be taken
to make laws for its own subjects exclusively, and where, as
in the statute now under consideration, an exclusive privi-
lege 18 given to & particular class at the expense of the rest
of Her Majesty’s subjects, thy object of giving thet privi-
lege must be taken 1o have been a national object, and the
privileged class to be confined to a portion of that commu-
nity, for the general advantage of which the enactment was
made. When I say that the Legislature must, prima facte,
be taken to legislate only for its own subjects, I must be
taken to include under the word ¢subjects,” all persons
who are within the Queen’s dominions, and who thus owe
to her & temporury ullegiance. I do not doubt but that a
foreigner resident here, and composing and publishing a
book here, is an author within the meaning of the statute—
he is within its words and spirit. . . . Copyright, defined to
mean the exclusive right of multiplying copies, commences
at the instant of publication; and if the author is at that
time in England, and while here he first prints and publishes
his work, he is, I apprehend, an suthor within the meaning
of the statute, even though he should have come here solely
with a view to the publication. . . .. But if at the time when
copyright commences by publication the foreign author is
not in this country, he is not, in my opinion, a person whose
interests the statute meant to protect. I do not forget the
argument that from this view of the law the apparent
absurdity results, that a foreigner having composed a work
at Calais, gains a British copyright if he crosses to Dover,
and thero first publishes it, whereas he would have no copy-
right if he should send it to an agent to publish for him. I
own that this does not appear to me fo involve any absur-
dity. It is only cne among the thousand instances that
happen, not only in law, but in all the daily occurrences of
life, showing that whenever it s necessary to draw a line,
cases bordering closely on either side of it are so near to
each other, that i’ is difficult to 1magine them as belonging
to separate classes; and yet our reason tells us they are as
completely distinct as if they were immeasurably removed
from cach other. . . .. If the object of the enactiment was to
zrive, at the expense of British subjects, a premium to those
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who laboured, no matter where, in the caunse of literature, I
seo no adequate resson for the exception, which 1t 1s
admitted on all hands we must introduce, against those who
not only compose, but first publish abroad. If we are to
read the statute{a) us meaning by the word ‘author’ to
include ‘foreign authors living and composing abroad,’
why are we not to put a similar extended construction on
the words ‘first published ?” And yet no one contends for
such an extended use of these latter words, Some stress
was laid on the supposed analogy between copyright and
the right of a patentee for a new invention; but the dis-
tinction is obvious. The Crown, at common law had, or
assumed to have, a right of granting to any one, whether
native or foreigner, a monopoly for any particular manu-
facture. This was claimed as a branch of the royal prero-
gative, and all which the statute, 21 Jac. 1, ¢. 3, 8. 6, did
was to confine its exercise within certain prescribed limits ;
but it left the persons to whom it might extend untouched.
The analogy, if pursued to its full extent, would tend to
show that first publication abroad ought not to interfere
with an author’s right in this country. For certainly it 1s
no objection to a patent that the subject of it has been m
public use in a foreign country. . . . . My opinion is founded
on the general doctrine, that a British statute must prima
facie be understood to legislate for British subjects ouly, and
that there are no special cir: :mstances in the statute of
Anne, relating to authors, leading to the notion that a more
extended range was meant to be given to its enactments.”
The reasons assigned by Lord Brougham were of a similar
natare. Lord St. Leonards, in the course of his judgment,
said, I venture to submit to your lordships that it is quite
clear, as an abstract proposition, that an Act of Parliament
of this country, having within its view a municipal operation—
having, as in this particular case, a territorial operation, and
being therefore limited to the kingdom—cannot be considered
to provide for foreigners, except as both statute and common
law do provide for foreigners when they become resident
here, and owe at least a temporary allegiance to the Sovereign,
and thereby acquire rights just as other persons do ; not be-
cause they are foreigners, but because, being here, they are
here entitled, in so far as they do not break in upon certain

a) The part of the statute 8 Apne, ¢. 19, referred to is this: ¢ The
author of any book or books already composed and not printed and
published, or that shall hereafter be composed, and his assignee or
assigns, shall have the sole liberty of printing and reprinting such book

and books for the term of fourteen years, to commence from the day of
the first publishing the same, and no longer.”

Panrt L

Cnarrer I1L
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Parr L rules, to the general benefit of the law for the protection of
cmrrze 1L their property, in the same way as if they were natural born
=  subjects. . . . . It has been g'ecided, and it 18 no longer to
be disputed, nor is it attempted to be disputed, that the first
publication must take place here; but that is only by impli-
cation from the provisions in the Act of Parliament, Well,
then, if the first publication must take place here, must the
printing likewise take place here? There is no such actual
provision : it is not said so, but I apprehend it is implied ; I
think it is clearly implied from the provisions of the Act,
that the printing must take place here. . . . . If it is .clear
ag I apprehend it to be, that, in the first place, a book which
is a foreign composition must be first published here, and,
secondly, that it must be printed here ; would it not neces-
sarily and naturally follow that the man himself should be
here to superintend that publication. Is it not a natural in-
ference from the Act of Parliament, which does not expressly
provide for either of the foregoing conditions, that it implies
that the man shall be here to superintend his publication,
seeing that it shall not only be first published here, but that
it shall also be printed here f Nothing could be further from
the intention of the Legislature at the timo that this Act of
Parliament was passed than that a foreigner should be
enabled to 1mport books printed abroad ; but unless you put
that construction upon the Act of Parliament, he would have
been able to import books printed abroad, and bringing them
here, to have a copyright in their publication. That would
plainly be directly contrary to the intention of the Legisla-
ture. I think, therefore, that gives us an easy means of
interposition as to the meaning of the statute, with regard
to the residence of the publisher. . . . . If there 18 no com-
mon law 1ght, which in my opinion there clearly is not,(a)
and 1if the statute does not apply to foreigmers, qud
foreigners (although I entirely, of course, admit, that when
a man owes a temporary allegiance, he 15 entitled to the
benefit of it) then there being no com:ion law right, it
would be a new right given by Act of Parliament, and the
foreigner must bring himself within the terms of that Act of
Parliament in order to enjoy 1t; and to do so, in my appre-
hension, he must be able to predicate of himself that he is
a subject of these realms, at least for the time being.”
How far Jefreys ' Lhe authority of Jeffreys v. Boosey as a decision binding

bty oho. ab the present day hus been much shaken by the opinions

rity. ,
(a) It must be remembered that the common law right of which the

existence is denied bhere and elsewhere in the judgments in this case,
is & common law copyright after publication.
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expressed by Lords Cairns and Westbury in Routledge
v. Low(a) to the effect that no matter where the author
resided at the time of publication, he was entitled to
copyright if he first published in the United Kingdom,
It was not necessary, however, expressly to decide the
point 1n that case, as the authoress of the book in ques-
tion resided in Canada at the time of publication hero;
and two other law lords (Lords Cranworth and Chelms-
ford) adhered to the view of the law laid down in Jeffreys

v. Boosey.

Part 1.
Cuarren iIl,

Lord Cairns stated the reasons for his opinion thus : opiionof Lord
“ The intention of the Act i3 to obtain & benefit for C¥™=

the people of this ccuntry by the publication to them
of works of learning, of utility, of amusement. Thig
benefit is obtained, in the opinion of the Legislature, by
offering a certain amount of protection to the author, thereby
inducing lum to publish s work here. This is, or may be,
a benefit to the author, but it is a benefit given, not for the
sake of the author of the work, but for the sake of those to
whom the work 13 communicated. The aim of the Legis-
lature is to i1ncicase the common stock of the literature of
the country ; =l if that stock can be increased by the pub-
lication for the first time here of a new and valunable work
composed by ..u silen who never has been in the country,
I see nothing in the wording of the Act which prevents,
nothing in the policy of the Act which should prevent, and
everything 1n the professed object of the Act, and in its wide
and general provisions which should entitle such a person to
the protection of the Act, in return and compensation for
the addition he has made to the literature of the country.”

Lord Westbury said, “The case of Jeffreys v. Boosey is a Opinion of Lord
decision which is attached to and depends on the particular V"""

statute of which it was the exponent ; and as that statute
has been repealed, and is now replaced by another Act, with
different enactments expressed in different language. The
case of Jeffreys v. Boosey, is not a binding authority in the
exposition of this later statute. The Act appears to have
been dictated by a wise and liberal spirit, and in the same
spirit it should be interpreted, adhering, of course, to
the settled rules of legal construction. The preamble is,
in my opinion, quite inconsistent with the conclusion that
the protection given by the statute was intended to be
confined to the works of British authors. On the contrary,
1t seems to contain an invitation to men of learning in every
country to make the United Kingdom the place of first

(¢) L. Rep. 3 H. L. Cas. 100; 18 L.T. N. S. 874 ; 87 L. J. 454, Ch.
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publication of their works; and an extended term of copyright
throughout the whole of the British dominions 1s the reward
of their 8o doing. So interpreted and applied, the Act is
auxiliary to the advancement of learning in this country.
The real condition of obtaining 1its advantages is the first
Eublication by the author of his work in the United Kingdom.

othing renders necessary his bodily presence here at the
time, and I find it impossible to discover any reason why
it shounld be required, or what it can add to the merit of the
first publication. It was asked, in Jeffreys v. Boosey,why should
the Act (meaning the statute of Anne) be supposed to have
been passed for the benefit of foreign authors.? But if the
like question be repeated with reference to the present Act,
the answer 18, in the language of the preamble, that the Act
is intended ¢ to afford greater encouragement to the produc-
tion of literary works of lasting benefit to the world;’ a
purpose which has no hmitation of person or place. But tho
Act secures a special benefit to British subjects, by pro-
moting the advancement of learning in this country, which
the Act contemplates as the result of encouraging all
anthors to resort to the United Kingdomn for the first pub-
lication of their work. The benefit of the foreign anthor
is incidental only to the benefit of the British public. Cer-
tainly the obligation lies on those who would give the term
‘anthor’ a restricted signification to find i the statute the
reasons for so doing. If the intrinsic merits of the reason-
ing on which Jeffreys v. Boosey was decided be considered
(and which we are at liberty to do, for it does not apply to
this case as a binding aunthority), I must frankly admit that
1t by no means commands my assent.”

Sect. 2 of the Naturalization Act, 1870 (33 Viet. ¢. 14)
enacts that “ real and personal property of every description
may be taken, acquired, held, and disposed of by an alien
the same manner in all respects as a natural-born British
subject ; and & title to real and personal property of every
description may be derived through, from, or in succession
to an alien, in the same manner in all respects as through,
from, or in succession to a natural-born British subject.”
This enactment, unless its very general words are in somo
manner explained away as not intended to apply to the case
of copyright, would appear to do away wholly with the effect
of the decision 1 Jeffreys v. Boosey as to all future cases.
For all copyright is * persounal property”’ by 6 & 6 Vict.
c. 49, 8. 20: It can be acquired by any natural-born British
subject by first publishing his work in this couutry
wherever he is at the lime of its publication : By the enact-



WHO MAY POSSBESBS COPYRIUNT, 93

ment above set out, real and personal property of cvery

Part L.

deseription may be “acquired” by an alien “in the same gy 11

manner in all respects as a natural-born British subject ;
from which it would seem to follow that an alien may
_acquire copyright in a work which he first publishes here,
Bvherever he is at the time of its publication.(a) Though
Bhe question is not quite free from doubt, in all probability
Mhe ultimate court of appeal, should it ever come before that
@ribunal for determination, will decide it in favour of the
Blien in accordance with the opinions of Lords Westbury
#nd Cairns above referred to.

Butitle o foreign author to copyright in his work, that he
Bhould be resident within the United Kingdom at the time
@if its first publication here. It is sufficient that he should
Bt that time be resident in any part of the British dominions.
Bnd the words  British dominions” are defined by 5 & 6
ict. c. 45, s. 2, to mean and include all parts of the United
g ingdom of Great Britain and Ireland, the islands of Jersey
fnd Guernsey, all parts of the East and West Indies, and
Bl the colonies, settlements, and possessions of the Crown,
gvhich now are or hercafter mnay be acquired. In conformity
jith this 1t was determined by the Court of Appeal in
B hancery, in the case of Low v. Routledge,(b) that an alien
riend (a native of the United States of America) could, by
B temporary residence in Uanada at the time of publication
. Kugland, acquire a British copyright in the work pub-
fished here. In that cuse it was agreed between tho
Plaintiffs and an American authoress, from whom they had
purchased the manuscript of a book written by her, that she
ghould go to Montreal and reside there till after the publi-
ation of the work in England by the plaintiffs. She
esided at Montreal from the 19th of May, 1864, till after
e 4th of June, 1864, when the book was published for
e first time by the Messrs. Low, in London. An injunc-
1on was granted by Vice-Chancellor Kindersley to restrain

(a) An argument in favour of the applicability of the above section
o cases of copyright is furnished by the fact that certain exceptions are
>xpressly made, of which copyright is not one. It is provided [sect. 11
hat this enactment ¢ shall not confer any right on an alien to hold rea
roperty situate out of the United Kingdom, and shall not qualify an alien
kor any office or for any municipal, parliamentary, or other franchise; and
shall not entitle an alien to any right or privilege as a British subject,
except such rights and privileges in respect of property as are hereby
exprossly given to him,” and also [scct. 14] that nothing in the Act
contained ‘‘ shall qualify an alien to be the owner of a British ship,”

(0) 35 L. J. 114, Ch.; 18 L. 'I. N. S. 421,

b

® It is quite settled that it i1s not necessary in order to Meaning of
residence in

firitishdominions
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Messrs. Routledge from publishing an edition of the same
work; and on appeal the Liords Justices upheld his decision.
Lord Justice Turner observed: ¢ It was said for the defen-
dants that the same word ¢ author,” which 18 contamed in
this statute, was also contained in the statute of Anne, the
first Copyright Act, and that strong opinions were expressed
by the judges, and by the law lords in the House of Lords,
in the case of Jeffreys v. Boosey, that the word € aunthor’ in
the statute of Anne means an author resident in England at
the time of publication, and thut the same construction
ought to be given to the word ‘author’ in the Stat. 5 & 6
Vict. ¢. 45, now under our consideration. But there 18 no
provision in the statute of Anne that the statute shall extend
to the colonies, and in the statute we are now considering
it iy expressly so provided.” It was also urged on behalf of
the defendants that & & 6 Viet. ¢. 45, did not extend to
colonies having legislatures of their own, as Canada; but
the Lord Justice held that the word ¢ colonies,” in the
absence of a context to control it, must extend to all colonies.
This decision was affirmed by the House of Lords.(«)

Even if a statute of the colony in which the alien residet |
at the time of the publication of lis work here, prevents an §
alien acquiring a copyright in a work published by him in §
the colony during his residence there, that would make no §
difference as to his title to copyright here. An alien has g
rights as a subject of the Crown whilst residing in one of its §
colonies, as well as rights as a subject of the colony; and §
though his civil rights within the colony depend upon the §
coloniel laws, his civil rights beyond the limit of the colony &
are independent of those laws. “ Hvery alien,” said Turner, §
L.J., in the case last referred to, *coming into a British §
colony becomes temporarily a subject of the Crown, bound §
by, subject to, and entitled to the benefit of, the laws which &
affect all British subjects. He has obligations both within ¥
and beyond the colony into which he comes. As to his [&
rights within the colony, he may well be bound by its laws ; g
but as to his rights beyond the colony he cannot be affected g
by those laws, for the laws of a colony cannot extend beyond @
its territorial lhimits.”

Publication in the United Kingdom is indispensable to §§
copyright. That this was the intention of the Legislature B
is shown by various provisions of the statute ; besides which &

““it, would be very inconsistent with the usual practice of #8

the Inperial Parliament to create a system of copyright law

() .]see L. Rep. 8 Eng. & Ir. App. 100; 18 L.T. N.S. 874 ; 37 L.J. 38
154, Ch. o
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¥ for all the colonies and dependencies in the empire, many of  paarL
8 which have representative institutions of their own, without oy \pren 1.
any consultation with those colonies or dependencies, and —
without any consideration whether a uniform and arbitrary
gystem, such as that introduced by this Act, would be suit-

able to the varied circumstances, states of civilisation, and
systems of jurisprudence and judicature in these different
colonies and possessions.”’ (a)

g But when copyright once exists, the area over which 1t

% extends is the whole of the British dominions.(b)

€ It is important to observe that by the International Copy- British subject
¥ right Act (7 & 8 Vict. e. 12, 8, 19) a British subject who oy pablishing
§ first publishes abroad is, equally with a foreigner, deprived

§ of any copyright save such as he may acquire under that

f Act; and if there is no treaty giving effect to the Act in his
particular case, he has no copyright in this country. This

b was so decided by Wood, V.C., in Boucicault v. Delafield,(c)

in which case the plamtiff prayed for an injunction to

§ restrain the defendant from producing a drama (“The

I Colleen Bawn”) written by the plaintiff, and as it appeared

| on the hearing of the case, represented by the plaintiff at

New York prior to its being represented in HEngland.

' The Vice-‘“hancellor refused to grant the injunction and
dismissed the bl with cosis, being of opinton that the

words of the 19ih section of 7 & 8 Vict. c. 12, took away

. whatever rights {he plaintiff might otherwise have had.

- If he had first represented his drama here, he would

" have been entitled to the provisions of the Dramatic Copy-

right Act. Then 7 & 8 Vict. c. 12, was passed, enabling Her

Majesty to make arrangements conferring on other nations

the privileges accorded to all people who first publisk their

works here. If the plaintiff had this sort of double right

it was the very thing which the 7 & 8 Vict. ¢. 12, was
intended to extinguish. The statute says in effect (sect. 19)

that ¢ if any person, British subject or not, chooses to deprive

this country of the advantage uf the first representation of

his work, then be may get the benefit of copyright, if he

can, under the arrangement which may have been come to
pursuant to 7 & 8 Viet. c¢. 12, between this country and

the country which he so favours with his representation ;

but if he chooses to publish his performance in a country

which has not entered into any treaty or made any such
arrangement with regard to copyright, then this conntry has

(@) Per Lovd Cairns, C., Routledge v. Low (L. Rep. 3 Eng. & Ir. App.
108; 18 L.'T. N.S. 874; 37 L.J.454, Ch.) (b) Routledye v. Low, ubi supra.
(¢) 1 H. & M. 597; 9 L. T. N. 8. 709; 88 L. J. 38, Ch.

D 2
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parrI.  nothing more to say to him’; he must be taken to have electeq
cmrrer 111, Nder which of the two statutes with respect to copyrght |
—  he wishes to come, by performing his work in one countr
instead of tho other, and he is thereby excluded from aﬁ
advantage of publishing in the other.”’(a) |
Unpublished The property which an author has in his unpublisheq ;
works. . . . ] . . .
ideas embodied in a tangible shape being independent of
statute (b) it should seem that an alien friend might prevent |
the unauthorised publication here of any of his unpuhlisted s
works.(¢) |
Besides the copyright which may be possessed "~ ~divi- }
dnal anthors and proprietors, there 1s also a copzv.;ub en- §
joyed in certain works by the Crown, and in others by the §

Universities, to which attention will now be directed.

CHAPTER IV.
CROWN AND COLLEGE COPYRIGHT IN BOOKS. '

Works in whieh 'THE copyright claimed by the Crown extended to the English§
et eaeys Translation of the Bible, the Book of Common Prayer, the§
Statutes, Orders of the Privy Council, and State Proclama-g
tions ; also to Almanacs, Lilley’s Latin Grammar, the Year-§
books and reports of jndicial proceedings. The exclusivef
right of printing these was held to be vested in the King; and &
he granted letters patent authorising others to print and pub. @
lish them. Some part of this claim has now become obsolete, ¥
but a large part still remains unquestioned, and has been§
recognized in various decisions of courts, both of Common §
Law and Equity. The claim of the Crown to this copyright 8
has by some been based upon a right of property similar to g
the right of a private author or his assigns;(d) by others &
it has been treated as grounded on naked prerogative and &
reasons of state policy. It is impossible to decide the point §
satisfactorily, nor is the matter one of importance.
38(0()}]11361' Wood, V.C. (1 H. & M. 597; 9 I. T. N. S. 709; 83 L.J. &
21») S)ec Prince Albert v, Strange (2 De G, & 8. 652 ; 1 Mac. & . 25).
(¢) It has heen held in America that the sect. (9) of the Act of §&
Congress (Act of 1831, ¢. 16) which gave redress for the unauthorised @
printing or publishing of manuscripts, operated in favour of a resident @
of the United States who had acquired the proprictorship of an g
unprinted literary composition from a non-resident. alien author : (Keene i8
v. Wheatley, Amer, Law Reg. 45, cited Law’s Digest of Datent, Copy- @
right, and Tradesmark Cases, p. 256,)
(«) I.g., Lovd Mansfield in Alillar v. Taylor (4 Burr. 2401).
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Blackstone (a) rests the claim of the Crown to copyright  parrL

in English translations of the Bible on two grounds, that e iv.
the translation was made at the expense of the Crown, and —
that the Sovereign is the head of the Church. Lord Mans- jholeeleh
field (b) regarded it as a mere right of property ivunded on the sib.

~ the parchase of the translation by the King m the time of

James I. Lord Lyndburst(c) refers it to another considera-

tion, namely, the character of the duty (carrying with it a
corresponding prerogative) imposed on the Sovereign as the

chief executive officer of the government to superintend the
publication of the works upon which the established doc-

trines of religion are founded, a duty extending to Scotland

as well as England.  On whatever ground the claim rests,

its validity seems now heyond dispute, though the reported

cases on the subject arc between rival patentees, of whomw
neither would raise the question of the validity of their
patents as against the public ir gencral., An Irish Lord
Chancellor, indeed, in 1794, doubted the right of the Crown

to grant a monopoly of this kind, and held that a patenteo
claiming an exclusive right of printing Bibles must establish

his patent at law before he could have an injunction in
cquity.(d) But Lord Eldon, in 1802, granted an injunction

to restrain the King’s printer in Scotland, who had a patent

for the sale of Bibles there, from printing or selling Bibles

in England.(¢) And in 1828, the House of Lords held that

the King’s printers in Scotland had, by virtue of their patent,

a right to prevent the importation from England by others

of Bibles and other works contained in their patent.(f)

The exclusive right of printing and publishing and selling
copies of the Bible, New Testament, and Bcolr of Common
Prayer, 1s vested by letters patent of the 13 Kliz. in
the Universities of Oxford and Cambridge, concurrently
with the Queen’s printer, and no one elso may print or
publish in England any such copies, or scll 1 England any
other copiles of the said books than such as have becn
printed and published by or for the Universities and the
Queen’s printer, or one of them.(g)

(a) 2 Steph. Black, 89; see also the remarks of Yates, J., in Millar
v. Taylor (4 Burr, 2382).

b) 4 Burr. 2405.

c) Manners v. Blair $3 Bligh, N. 8. 402); sce also the opinions of
Lord Camden in Donaldson v. Becket (4 Burr. 2408), and 0? Skinner,
C.B.,in Eyre v. Carnan (6 Bac. Abr. Prer. F. p. 509).

(d) Cerierson v. Jackson (Ridg. Ir, T, R. 804).

(e) Universities of Oxford and Cambridye v. Richardson (6 Ves. 68Y).

() Manners v, Blair (3 Bligh, N. S 391).

(¢) Unicersities ot Oxpord and Cambridye v. Richardson (ubi supra).
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It seems to be agreed that the Bible may be printed by
others than those having the patent right, if it be accom-
panied by bona fide notes.(a)

There 18 no Crown copyright in the Hebrew Bible, the Greek
Testament, or the Septuagint. They are all common, accord-
ing to Lord Mansfield ;(b) and, said that learned judge, ““if
any man should turn the Psalms, or the writings of Solomon
or Job into verse, the King could not stop the printing or
the sale of such a work. It would be the author’s work.”

Nor has any attempt ever been made to prevent any
person from publishing a translation of oue book, or of
a part of tte Bible, from the original text, and enjoying a
copyright in his production. (¢)

The Bib'le patenti of the Queeun’s.printer for Scotland
expired in 1559, The paiert of the Queen’s printer for
England has late:, beep revewed during pleasure, notwith.-
standing the recommendation of a commiitee of the House

of Commons that the exclusive privilege of printing and |

publishing English translations of the Bible should not be
renewed,

The claim of the Crown to the exclusive publication of the
Book of Commoa Prayer is rested on similar grounds—the
duty and prerogative of the Sovereign as head of the Church
and as chief executive magistrate, to superintend the pub-
lication of books of divine service.(d) It seems that down

to the 34th year of Henry VIIIL. the different books used in

divine service were not printed here, but were imported $

gi
i

from abroad. A patent was granted in that year for the §

sole printing of such books, and in the first year of Elizabeth
the exclusive right of printing books of divine service was
inserted in the same patent with the right of printing the

Acts of Parliament, which had some time before been 3
granted, and from that time they were regularly enjoyed §
together by the King’s patentee. In 1781, in the case of §

(a) 2 Ev. Stat. p. 19, .note 11. (1) 4 Burr. 2405.
¢) Godson on Patents and Copyright, 442.

d) In Manners v, Blair (3 Bligh, N. 8. 891), it was contended that as :
to the Book of Common Prayer the King could not in Scotland confer E
the exclusive right of printing it on his printer there, as the King was B

not the supreme head of the Scotch Church as he was of the English ;

and the Scotch court from which the appeal was brought to the House §
of Lords seems to have been of that opinion. Lord Lyndhurst, however, §
in moving the judgment of the House of Lords, rested the claim of the
Crown to copyright in the Prayer Book as well as the Bible on the #
executive character of the Sovereign-—a character which he has equally @&
in scotland -ad England ; and the patent of the King’s printer in Scot- §
land was held valid as to the Book of Common Prayer as well as the §

translation of the Bible.
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Byre v. Carnan(a), sn injunction was granted to restrain the
% defendant from printing and ublishing a form of prayer

which had been ordered to be : .ad in all churches. And in

' Manners v. Blair,(b) before the House of Lords in 1828, the
% copyright of the Crown was fully recognised.

The Queen’s printer enjoys the sole right of printing and

::'-‘._ publishing the Book of Common Prayer.

Panr 1.

e ——

Cuarter 1V,

The claim of the Crown, now obsolete, to the copjfright Lilly's Latin

in Lilly’s Latin Grammar was founded on the alleged origina
compilation and publication of the grammar at the king’s

expense, independently of ary idea of prerogative.(c)

] grammar,

Various grounds for the claim of the Crown, at one time Aimanacs.

} asserted, to copyright in almanacs have been alleged. In

the Stationers’ Company v. Seymour(d) (Temp. Chas, I1.), the

:‘ right to grant the exclusive privilege of prinfing almanacs

was held to vest in the king ; first, because an almanac has

' no certain anthor, and, therefore, by the rule of our law, the

sovereign had the property in it; secondly, because the

~ almanacs made yearly are but applications of the general

rules laid down in the almanac prefixed to the Book of
Common Prayer which regulate the moveable feasts of the
Church. And the addition of prognostications and other

~ things that are common in almanacs was held not to alter

the case, “any more than if a man should claim a property
in another man’s copy, by reason of some inconsiderable
additions of his own.” Notwithstanding the decision in

- this case the Court of King’s Bench in the case of the

Stationer’s Company v. Partridge,(6) strongly inclined
against the prerogative right to the printing of almanacs.
No judgment, indeed, was given in that case, but 1t stood
over, that the court might see if they could make it like the
cese of the Book of Common Prayer, and show that the
right of the Crown had any foundation i property; and 1t
was never moved afterwards. The subject, however, rc-
ceived a positive decision adverse to the claim of the Crown
In the Stationers’ Company v. Carnan.(f) That was a case
sent from the Court of Kxchequer for the opimion of the
Court of Common Pleas, and that court, after hearing counsel
on both sides of the question, certified their opinion * that
the Crown had not a prerogative or power to make such
gront [of almanacs] to the plaintiffs exclusive of any other
or others.”” In consequence of this, it was enacted by
21 Geo. 3, c. 56, s. 10, that 5001, a-year should be paid to

(¢) Cited 6 Bac. Abr. 509. (b) 3 Bligh. N, S.391. (c) 4 Burr. 2529.
(d) 1Mod. 266. (e¢) 10 Mod. 105 ; 4 Bnrr. 2402; 6 Bac. Abr. 508.

(/) 2 W, Bl 1004,
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rarrl.  the Universities of Oxford and Cambridge severally, out of

cuarrer 1v, the duty upon almanacs, as a compensation for the annual
—  sum of 10007., for which they had demised to the Stationers’
Company the privilege of printing almanacs. In 1799,
Lord North brought in a Bill to revest in the Universifies
and the Stationers’ Company the exclusive right of printing
almanacs, but the Bill was thrown out in the House of
Commons after Hrskine had been heard at the bar of the
House agamst it. No further assertion of the right of the
Crown appears to have been made since.
Nautical With regard to nsutical almanacs, sect. 2 of 9 Geo. 4,
slmopacs. ¢, 66, enacts that “It shall and may be lawful to and for
the Lord High Admiral, or the Commissioners for executing
the office of Lord High Admiral of the United Kingdom of
Great Brituin and Ireland for the time being, to cause such |
nautical almanacs or other useful table or tables which he
or they shall from time to time judge necessary and uscful,
in order to facilitate the method of discovering tho longitude
at sea, to be constructed, printed, published and vended
.+ .. and that every person who, without the special
licence and authority of the Lord High Admiral or Com-
missioners for executing the office of Lord High Admiral
aforesaid, for the time being, to be signified under the hand g
of the Secretary of the Admiralty, for the time being, shall &
print, publish, or vend, or cause to be printed, published, §
or vended, any such almanac or almanacs, or other table or §
tables, shall for every copy of such almanac or table so §
printed, published, or vended, forfeit and pay the sum of §
twenty pounds, to be recovered with costs of suit, by any g
person to be authorised for that purpose by the Lord §
High Admiral or Commissioners for exccuting the office of §
Lord High Admiral aforesaid (such authority to be significd §
under the hand of the Secretary of the Admiralty as afore. B
said), by action of debt, bill, plaint, or information, in any B
of His Majesty’s Courts of Record at Westminster; and §
that the proceeds of the said penalty, when vecovered, shall
be paid and applied to the use of the Royal Hospital for §
Seamen at Greenwich,”
A narrative of a voyage of discovery prepared under the {§
orders of the Crown is the property of the Crown; but a £
publisher authorised to publish it by the Secretary to the [
Admiralty, the profits remaining at their disposition, was B
held by Liord Chancellor Thurlow not entitled to restrain a [
siranger from publishing it. (a) A
The Crown still possesses the exclusive right of printing B8
(«t) Nieol v, Stockdale (3 Swans. 687).
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and publishing Acts of Parliament. Blackstone rests the  Pasrl.
riocht on grounds of political and public convenience ; the opavrer 1v.
ki?lg, as executive magistrate, possessing the right of pro- —
mulgating to the people all acts of State and Governmént.(a) T i ol
Tord Clare(b) recognised the right, because 1t 1s neces. Swiedocumonta
sary that there should be a responsibility for correct printing,
and because copy can only be had from the rolls of Parlia-
ment, which are within the authority of the Crown. In
olden times the king’s officers transmitted authentic copies
of all state ordinances to the sheriffs, who proclaimed them
in their county courts: when the demand for authentic copies
‘began to 1ncrease, and when the introduction of printing
fucilitated the multiplication of copies, the king’s patentec,
by command of the king, supplied copies to the people,
this seeming an obvious and recasonable extent of that
duty which lay upon the Crown to furnish the people with
the authentic text of their ordinances.(c)
The right of the Crown was recogmised in repeated deci-
sions,(d) some of which, however, procc upon notions
which are now exploded. The right of the patentees of the
Crown to the sole printing of the statutes, as now recoguiscd,
must depend upon usage, and the force of the decision of the
Court of King’s Bench, in Basket v. The Unwversity of Cum-
ridge,{c) in 1758, and upon the recognition of the doctrine of
prerogative copies by the House of Lords in the case of
Manners v. Blatr,(f) in 1828.(g) 'The former case did not
present for direct decision the question of the validity of
patents for the exclusive printing of the statutes, as between
the Crown and the public, the dispute being there between
rival patentees under patents from different sovereigns, each
party therefore being interested in upholding the general
prerogative. The Court of Chancery sent the casc into the
King’s Bench for the opinion of that court, and after argu-
ment the validity of the patents given to both the parties
litigant was upheld. This of course assumes the validity of
the claim of the Crown.
If lond fide notes accompany statutes printed by others statutes with
than those having the patent right, the copyright of the *"¢/notes.
latter, it seems, 18 not infringed ;(%) but there 18 no express

(a) 2 Bl. Com. 410. (b) Girierson v. Jackson (Ridg. Rep. 304).

(¢) Seo judgment of Skinner, C.B,,in Lyre v. Carnan (6 Bac. Abr. 511).

(d) Atkins’s case (Carter, 89, Bac. Abr. Prer. F. 4 Burr, 2815),
Roper v. Streater (Skin. 234), Stationers’ Company v. Parker (Skin. 233),
Eyre v. Carnan (6 Bac. Abr. 509), Busket v. University of Cambridge
(1 W. Bl 105), Baskett v. Cunningham (Id. 370 ; 2 Eden, 137).

() 1W. Bl 105. () 3 Bligh, N. S, 891. (¢) Curtis on Copyright, 126.

(') Maugham, 106; 2 vans's Statutes, 19,
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rarrl  decision on this subject. The notes must, however, be bong
caman 1v.  Jide, and not merely colourable or collusive. In Baskett v,
— Ounningham (a) the defendant, in conjunction with severs)
booksellers, was publishing, in weekly numbers, a digest of
the statute law, methodised under alphahetical heads, with
large notes from Coke and other writers on the law. Hp
had contracted with Strahan and Woodfall, the proprietors
of the patent for printing law books, to print this work, and
it was printed at their press. DBaskett, the king’s printer
(whose patent extended to all statutes), filed a bill for an i
injunction. It was urged for the defendant that the work was
not within the meaning of the letters patent, being a work of
labour and industry, and the method entirely new. The Lord ¢
Chancellor, however, was of opinion that the work was within §
the patent of the king’s printer, and that the notes wero §
merely collusive; but he would not interfere between the §
two contending patents in the summary method of injunction, §
but left them to adjust their respective rights at law. He §
therefore ordered an injunction to issue to restrain the pro-
prietors from printing at any other than at a patent press;
which, as Woodfall and Strahan were strictly in league with
Baskett, and were at that time jointly concerned in a new
edition of the statutes, was equivalent to a total injunction.
Except, then, in the case of editions of the statutes pub- &
lished with bond fide notes, the right to print and publish the
statutes is vested in the Universitiesof Oxford and Cambridge,
concurrentlvy with the king’s patentees.
It seems that the concurrent authority which the two #
Universities have with the patentees of the Crown to print §
Acts of Parliament and abridgments of them, has not been §
extended to the Soverelgn’s proclamations, Orders in Council,
and other State papers, which would accordingly appear to §
be vested in the kiug’s printer solely.(b)
Ltoports of judi- Besides the reasons of State already mentioned, a further i
clulproceeditg. oround has been alleged for the claim of the Crown to the [
exclusive right to print and publish all reports of judicial
proceedings, namely, the payment by the king of the
salaries of the judges who prorounce the law, and the pay- &
ment also, in former fimes, of the costs of compiling and P
publishing the volumes of reports. The right was twice B
affirmed by the House of Lords in the reign of Charles II.- - §&
with respect to Rolle’s Abridgment(c) and Croke’s Reports.(d) &
Shortly after the Restoration, an Act of Parliament having &%

(e) 1 W. Bl. 370. () Maugham, 106.
(¢) Carter, 89; Bac. Abr. Prer. F. 5; 4 Burr. 2315. .
(d) Skin. 284 ; 1 Mod, 217 ; 4 Burr. 2316. T
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¥ . ohibited the printing of law books without the licence
® of the Lord Chancellor, the two Chief Justices, and the
) COhief Baron of the Exchequer, i1t became the' practice to
prefix such a licence to all reports published =after that
period, 1n which it was usual for the rest of the jndges to
concur, and to add to th_e vmprimatur a testimonial of the
great judgment and learming of the author. The Act was
renewed from time to time, but finally expired in the reign
of William III. The same form of licence and testimonial,
§ however, continued 1n use for a long time after, vniil the
¥ judges refused to_grant them any longer, which they did
 some time before the appearance of ¢“Douglas’s Reports.”(a)
E The Reports since then have appeared without them. The
§ court, it seems, regarded as a contempt the publication of their
? proceedings without their authority, and Sir James Burrow,
| in the preface to his ““ Reports of Cases decided in the King’s
' Bench,” apologises for publishing them without an impri-
matur, and states that if he gives offence in doing s0, he will
stop and suppress his work.{b) Since the “Year Books,” it
i seems, no judicial proceedings have been published under au-
~ thoritative care and 1nspection, either by the House of Lords
or by any court in Westminster Hall, except State trials.(c)
The courts, In treating as a contempt the unauthorised
- publication of their reports, appear not to have proceeded
so much on the ground of a sole right of property in them,
" as on the expediency, with a view to the due administration
of justice, of having careful and accurate reports of the deci-
sions which serve as precedents for future cases. This, at any
rate, 13 the ground on which the House of Lords claims the
right of prohibiting the publication, otherwise than as it
directs, of the roport of any trial on impeachment or
indictment that takes place before it. In Gurney v. Long-
man,(d) where an injunction was granted until the hearing,
restraining the publication by the defendant of an unputho-
rised veport of Lord Melville’s trial, Liord Erskine, C., said :
“Upon tho case of DBathurst v. Kearsley,(e) and the practice
of the House of Lords, I may grant the injunction; which

(a) See preface to Doug., p. vii. With veference to these licences,
Sir Jag, Burrow says, (Preface, E v.) **I have been assured that some
now possessed of judicial offices have declared they never would sign one,
because it hangs out false colours, and misleads those that think it gives
the least atpprobation or authority to the work.”

(b) Preface, p. v. (c) 10. (d) 13 Ves. 493, 507.

(¢) This was a case in Chancery, in 1776. The claim of the plaintiff,
who had obtained the order of the House for the publication of the trial
of the Duchess of Kingston, was acquiesced in by the defendant, and
the case passed without discussion : (13 Ves, 494).
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I do, not upon anything like literary property, but upon this
only, that these plaintiffs are 1n the samme situation as to thig
particular subject, as the king’s printer exercising the right
of the Crown as to the prerogative coples. I shall not state
anything as to other courts, but shall act upon this prece.
dent.”” His lordship desired that it should be understooq
that he had not delivered any judgment of this case further
than by granting the injunction until the hearing, upon the
precedent of Bathurst v. Kearsley ; and that he should there.
fore consider the questions as open in any future stage,
The case was ultimately compromised.

The practice of the House of Lords has been to make an
order that the Lord Chancellor or Lord Speaker do causp |
the trial to be published ; and that no other person do pre. §
sume to print or publish the same; and, with the exception §
of Lord Oxford’s case and a few others, such an order §
appears to have been mado in almost every instance of a
trial before them, whether upon impeachment or indict.
ment. The Lord Chancellor or Lord Speaker, upon this
order, appoints a publisher of the trial.(a)

The courts have not for a long time asserted a claim to
the exclusive publication of their own reports, and in two §
modern cases, Butterworth v. Ilobinson,(b) and Saunders !
v. Smaith,(c) the plaintiffs were treated by the Court of &
Chancery as possessing a copyright in certain law reports ¢
published by them. In the former case an injunction was 3
granted to restrain the defendant from publishing a colour. &
able abridgment of the Term Reports, of which the plaintiff
was proprietor; and in the second case an injunction was [§
refused only because the plaintiff’s conduct was such as misled
the defendant into publishing the book complained of. The {§
existence of the plaintiffs’ property in tite reports was not g
questioned 1n either case.

The. courts have not, however, abandoned their right to
restrain the publication of their proceedings in cases where
such publication would be likely to hinder an impartial trial, g
or otherwise defeat the ends of justice. Thus, on the trial i
of Thistlewood and others for treason in 1820, Abbot, C.J., E&
prohibited, by a public statement in court, the publication i
of any of the proceedings until the trial of all the prisoners £§
should be concluded. Notwiths'~nding this prohibition, a i3

L
LR
3
L

™

(a) Sce the case of the Earl of Cardigan, tried before the House of Peers &3
in 1841, and the .rder made by the House on the 19th February of that &g
year (Lord’s Journals, vol. 73, p. 46). Messrs. Gurney were appointed B
by the Lord Speaker (Shaftesbury) to publish a report of the trial.

(h) 5 Ves. 709, (¢) 3 My. & Cr. 711.
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report of the trial of the first two prisoners tried was
published in the Observer newspaper. Its proprietor was
fined 5001. for the offence, on failing to appear to answer for
contemptuously publishing such proceedings. On the argu-
ment of the case before the Court in Banc,(a) Bayley, J.,
after stating the circumstances which rendered 1t advis-
able that the publication of the trial should be delayed in
the present case, observed: “If is argued that if the court
have this power of prohibiting publication, there 18 no limit
to it, and that they may prohibit altogether any publication
of the ‘trial. I think that that does not follow. All that
has been done in this case 1s very different, for the prohibi-
tion here has only been till the whole trial was completed.”
And Holroyd, J., added: “I take 1t to be clear that a court
of record has a right to make orders for regulating their
proceedings, and for the furtherance of justice in the pro-
ceedings before them, which are to continue in force during
the time that such proceedings are pending. It appears to
me that the arguments as to a further power of continuing
such orders in force for a longer period, do not apply. It is
sufficient for the present case that the court have that power
during the pendency of the proceedings. This order was
made to delay publication only so long as it was necessary
for the purposes of justice, leaving every person at liberty
to publish the report of the proceedings subsequently to
their termination. I am, therefore, of opinion that this was
an order which the court had the power to make.” We
find a recent assertion of the right in the case of Tichborne
v. Tichhorne,(b) where the reasons for exercising it are
fully stated. In this case a motion was made on the
part of the plaintiff’ that the publisher of the Pall Mall
Gazette might be committed to the Queen’s prison, for a
contempt of the court in having published in that paper an
article containing comments on certain affidavits which had
been filed 1n support of the plaintiff’s case, but had not yet
been brought before tho court. Similar applications were at
the same time made to commit the publishers of certain other
newspapers, for having published the same article. Tho
Vice-Chancellor (Wood) said: “I have no hesitation in
saying that a gross contempt of court has been committed
in this case. The first obscrvation I would make is, that,
from the time of Lord Hardwicke downwards, the rule
which that great judge laid down in Roack v. Garvan, (¢)

(@) The King v. Clement (4 B, & Ald, 218).
(h) 17 L. T. N. S. 55 15 W. R, 1072 L. Rep. 7 Eq. 55, note,
(¢) 2 Atk. 409.
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Pazrl.  has been the rule which the court has adopted for itg
cmrrer Iv. guidance, namely, the determination on the part of the
—  court to discountenance any attempt to prejudice mankingd
against the merits of a case before it has been heard. I
have not the slightest doubt that such an attempt has been
made here, and that it has been made m the most offensive
manner. An opinion has been pronounced by the author of
this articlo (who sits down to examine these affidavits with
a clear and decided bias) with all that boldness which per.
sons under the screen of the anonymous, and having no
responsibility cast upon them, think themselves entitled to
indulge in. But those who have responsibility cast upon
them, this coart and every tribunal which has to administer
justice, is bound to protect every suitor from such an |
attempt to pervert the course of justice. I am not entitled
to consider myself above being influenced by articles of this |
description, though I should hope I am. I am not entitled
to think that the jury whom I may have to summon in the |
case are above snch influences, though perhaps I ought to |
do so. But this I am bound to say, and every authority §
bears me out 1n saying, that 1t 18 the duty of the court to !
protect every suitor against that which can affect the minds
of persons who might be willing to give evidence in a case,
obviously one of some degree of contrariety of evidence,
and possibly (for I know nothing about it) of doubt and
dificulty, and which may prevent persons so critically
sitnated from giving evidence (and in a stage of the cause
when 1 voluntary affidavit i1s the simple mode of arriving at
a result upon an interlocutory application) if they are to be B
the subject of criticisms of this description, obviously coming B
from a quarter having a considerable bias.” In reply to §
an argument made use of on behalf of the publisher, that g
the comments did not transgress the rules which have been g
laid down as to fair comments on matters of public interest &
and public notoriety, the Vice-Chancellor said: “In the §
first place let me observe, that rule does not extend to com- B
ments of any description on a matter that is pending, wait- §
ing for argument, and waiting for decision ; and I think this
court would be failing extremely in the administration of §
justice, 1f 1t allowed comments of such a description as are @
here contained to be made on any documents whatever, &
which are before the writer and not befcre the court, but
which are afterwards to come before the court, and which &
comments have a clear and distinct tendency towards direct- @
ing and swaying the mind of the court or jury, or whoever B
may have to determine the cause.” The proprietor of the &

-_-."..;*,1;_‘.:1- . !': T~
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8 7.1l Mall Gazetts having made a humble submission and Py
8 apology, ths Viqe-Chancellor t!mught it sufficient for the oy rrer1v.
8 purposes of justice to order him to pay the costs of the —

® motion. A similar order was made with respect to the

B printor of another paper which had gone beyond a mere

insertion of the ariicle from the Pall Mall Gazelie, and the

motions against the other papers were q._bp.ndoned.(a)

By 15 Geo. 3, c. 53, the Universities of Oxford and copyright of
Cambridge, the four universities in Scotland, and the $ofR univer-
colleges of Eton, Westminster, and Winchester have ;*jgggvui;fgitggf-
granted to them for ever the sole liberty of printing and Westminster,
reprinting at their respective presses, all such books ag ™ ™"
had been before the year 1775, or should thereafter at any
time “be bequeathed or otherwise given by the author or
authors of the same respec*ively, or the representatives of
such author or authors, to or 1n trust for the said universities,
or to or in trust for any college or house of learning within
the same, or to or in trust for the said four universities in
Scotland. or to or in trust for the said colleges of Eton, West-
minster, and Winchester, or any of them, for the purposes
mentioned,(b) unless the same should have been bequeathed
or given, or should thereafter be bequeathed or given, for
any term of years, or other limited term.”(c)

Copyright is given only so long as the books or copies
belonging to the universities or colleges are printed at
'~ their own printing presses within the said universities or
 colleges respectively, and for their scle benefit and advantage.

- If they delegate, grant, lease, or sell their copyrights or
- exclusive rights of printing the books or any part thereof,
or allow, permit, or authorise any person or persons or
body corporate to print or reprint the same, then the privi-
leges granted by the Act are to become void and of no
effect. They may, however, sell such copies so bequeathed
or given in like manner as any author or authors may do.(d)

In order that the penalties for piracy may be enforced, it rogistration.
1s nccessary that every book be entored in the register book
at Stationers’ Hall within two months after the bequest or
gift of 1t shall have come to the knowledge of the vice-
chancellors of the said wuniversities, or heads of houses
and colleges of learning, or of the principal of any of tho

sud four universities respectively. The register book

(a) See further on this subject, the chapter on ¢ Libellous Contempts
of Courts of Justice,” pust, and the cases cited there,

(0) e, *“for the advancement of learning, and other heneficial
purposes of education within the said universities and colleges.”

(¢) Sect. 1. (d) Sect. 3.
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may be inspected without fee, and the clerk is to give a
certificate of any entry on payment of a fee not exceeding
sixpence.(a)

If the clerk refuse to make entry or give certificates of
entries, the university or college which owns the copyright
(notice being first given of such refusal by an advertisement
in the Gazettc) 1s to have the hike benefit as if such entry or
certificates had been duly made and given, and the clerk who
refuses is for every offence to forfeit £20 to the proprietors
of the copyright.(b)

(f any one prints, reprints, or mmports, or causes to he
printed, reprinted, or imported, any such book or books,
or, knowing the same to be so printed or reprinted, sells,

publishes, or exposes to sale, or causes to be sold, published,

or exposed to sale, any such book or books, he is to forfeit
the books and every sheet of them, to the proprietor of
the copyright, and one penny for every sheet found in his
custody either printed or printing, published or exposed to
sale contrary to the true intent and meaning of the Act, one
half to go to the Crown, the other half to the prosecutor.(¢)

The Act of 41 Geo. 3, ¢. 107, s. 3, confers on Trinity
College, Dublin, a similar copyright and under similar con.
ditions in all books given or bequeathed to it.

5 & 6 Vict. c. 45, which (s. 1) repecals the Act of
41 Geo. 3, c. 107, irovides (s. 27) that nothing contained
therein shall affeet or alter the ;- hts of the two umversities
of Oxford and Cambridge, the colleges or houses of learning
within the same, the four universitics in Scotland, Trinity
College, Dublin, and the several colleges of Iiton, West-
minster, and Winchester, in any copyrights theretofore
vested or thercafter to be vested m them.

CHAPTER V.
PROPLERTY IN UNPUBLISIIED WORKS.

It has alrcady been stated that every new, and 1t should
be added innocent, product of mental labour which has
been cembodied in writine or som~ other material form
becomes the cexclusive property of its anthor; the law
sect *ing it to him as such, and restramming every other
person from mfringing his right. Whether the ideas thus

(a) Sect. L. (b) decet. . (¢) Seet. 2.
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unpublished take the shape of written manuscripts of literary,
aramatic, or musical compositions, or whether they are the
designs for works of ornament or utility planned by the
mind of an artist, they are equally inviolable while they
remain unpublished, and the author possesses an absolute
right to publish them or not as he thinks fit, and (if he does
not desire to publish them) to hinder their publication either
in whole or in part by any one else. “ It is certain every
man has a right to keep his own sentiments if he pleases.
He has certainly a right to judge whether he will make them
public or commit them only to the sight of his friends; in
that state a manuscript i1s 1in every sense his peculiar pro-

perty, and no man can take it from him, or make any use of

it which he has not authorised, without being guilty of o
violation of his property. And as every author or pro-
prietor of & manuscript has a right to determine whether he
will publish it or not, he has a right to the first publication,
and whoever deprives him of that privilege is guilty of a
manifest wrong, and the court have a right to stop it.”’(«)
The ideas of an author have been quaintly compared to
““birds in a cage, which none but he can have a right to let
fly, for till he thinks proper to emancipate them thoy are
under his own dominmion.”(b) ¢ The property,” says Lord
Cottcnham,(c) “of an author or composer of any work,
whether of literature, art, or scienze, in such work un-
published, and kept for his privatu use or pleasure, cannoi.
be disputed after the many decisions in which that pro-
position has been affirmed or assumed. I say ‘assumed,’
beeause 1n most of the cases which have been decided, the
question was not as to the original right of the author, but
whether what had taken place did not amount to a waiver
of such right. . . . . If then such right and property exist

(1) Per Yates, J. (4 Burr. 2378). (b) 1.

(¢) Prince Albert v, Strange (13 Jur. 112; 1 Mac. & G. 42; 18 L. J.
126, Ch.); see Bartlett v, Crittenden (4 M¢Clean, 301); Hoyt v. 3 Kenzie
(3 Burb. Ch. 328); Wieaton v. Peters (8 Pet. 6567). *¢No length of
time¢, whe.  the invention does not go into public use, can invalidate
the right of the inventor. IHe may take his own time to perfect his
discovery, and apply for a patent. And the same principle applies to
the manuseript of an author. If Lie permit copies to be taken for ‘he
gratification of his friends, he does not authorise those friends to print
them for general use. 'This is the author's right, from which arise the
high motive of necuniary profit and literary reputation. ¥When the
inventor consents to the construction and use of his machine he yields
the whole value of his invention. But an author’'s manuseripts are very
different from a machine. As manuseripts, in modern times, they are
ot and cannot be of ceneral use ;™ (M‘Lean, d., Bartlett v. Crittenden,
ubi supra.)
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in the author of such v rks, it must so exist exclusively of
all other persons.”

For this exclusive property in the unpublished products of
his mental labours the author, it must be remembered, is
not indebted to any Copyright Acts. His right is indepen.
dent of statute, and, as observed by Lord Cottenham in the
judgment from which the preceding cxtract is taken,
depends cntirely on the common law right of property,
To the same effect Knight Bruce, V.C., on the final hearing
of Prince Albert v. Strange,(a) in the court below, remarks—
“Upon the principlo, therefore, of protecting property it is
that the common law, in cases not aided nor prejudiced by
statute, shelters the privacy and seclusion of thoughts and
sentiments committed to writing, and desired by the author
to remain not generally known. . , . . Such then being, as
I believe, the nature and foundation of the common law as
to manuscripts, independently of Parliamentary additions
and subtractions, its operation cannot of necessity be con-
fined to literary subjects. That would be to limit the rule
by its example. Wherever the produce of labour is lable
to invasion in an analogous manner, there must, I suppose,
be a title to analogous protection or redress.”

The protection afforded by the commo'1 'aw to unpublished
compositions cannot be evaded by translation, abridgment,
summary, or even review.(b) |

How complete the right of the author is to yrevent every,
even the slightest infringement of the property in his
unpublished productions is forcibly shown by the facts of
the case in which the preceding opinions have been judicially
expressed—a case which is in fact the leading one on the
subject now treated of. In Prince Albert v. Strange (c) it
appeared that Her Majesty the Queen and the Prince her
husband had occasionally for their amusement made draw-
ings and etchings, principally of subjects of private and
domestic interest to themselves, and had some lithographic
impressions struck off by means of a private press kept for
that purpose, for their own use, and not for publication.
Some few impressions had indced been given to private

(0) 2 De G. & Sm. 695. _

(b) DPer Knight Bruce, V.C,, in Prince Allert v, Strange (2 De G. &
Sm. 693).

(¢) 2)1)0 . & S. 6523 1 Mac. & (x. 25; 13 Jur. 45, 109, 507.
There was also an information filed by the A#torney-General v.
Strange, for the purposc of protecting the intercsts of Her Majesty
in those portions of the ctechings which were the property of Iler
Majesty, and praying relief as to them sinilar to that prayed in the bill
of Prince Albert,
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friends of Her Majesty and the Prince, but no further pub-  panr 1t
lication was intended or desived. Somie further copies being  cuarmm v.
required, the plates for the purpose of printing them were —
sent to Mr. Brown, a printer at Windsor, and whilst they
remained in his possession one of his workmen surrep-
titiously made some impressions of the etchings for himsellf.
These surreptitiously procured impressions were subsequently
obtained by a Mr. Judge, and from his possession they
assed into that of the defendant Strange, a London pub-
Esher. Strange printed a catalogue of the etchings, in
which was expressed an intention of publicly exhibiting
the impressions of them, which had come into his possession
by means of Judge. The catalogue was entitled “ A De-
seriptive Catalogue of the Royal Victoria and Albert Gallery
of Etchings,” and contained, a long introduction
stating the general nature of the subjects, a detailed list of
sixty-three ctchings with cbservations upon them, chicfly
of a commendatory character. The bill prayed that the
defondants might be ordered to deliver up to the plain-
tiff all impressions and copies of the said several etchings
made Ly the plaintiff; and that they, their servants, &c.,
might be restrained by injunction from exhibiting the said
gallery or collection of etchings, and from selling or in any
manner publishing, and from printing the said descriptive
catalogue, or any work being or purporting to be a cataloguc
of the said etchings, and that all the copies of the raid
catalogue in the possession or power of the said defendants
might be given up to be destroyed. An interim injunction
having been granted by Knight Bruce, V.C., extending to
Judge as well as Strange, the defendant Strange put 1n his
answer, stating, amongst other things, his original belief
that the impressions had come honestly into Judge’s hands,
that Judge wrote the descriptive catalogue, which he
(Strange) then printed, striking off only fifty-one copices,
after which the type was broken up, that the catalogune had
never been published, or sold, or exposed for sale, and that
on receiving the first information that the contemplated
exhibition was disapproved of by Her Majesty and the
Prince, he had abandoned the whole scheme; and he
expresslyderied that he ever threatened or intended to make
such exhibition, or to make any copies or engravings of the
etchings. After this answer had been put in, a motion was
made on behalf of Strange to dissolve the injunction
granted against him, so far only as it sought to restran him
from selling or in any manner publishing or printing the

descriptive catalogue of the etchings, leaving unquestioned
ko2
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the remaining portion of the injunction against exhbiting,

coamre v.  publishing, or parting with the ctehings described in the

catalogue. It was contended in support of the motion and
of the defendant’s asserted right to print and publish the
catalogue, that although the owner of o print might prevent
another from publishing a copy of it, it was impossible to
prevent the other from deseribing 1it, and printing and pub.
lishing such description ; that the law of Eugland could
not prevent o party obteining knowledge through the
medium of perceiving these etchings, from using that
knowledge, and from conveying that information to others,
and a Court of Equity, in the absence of contract, counld
not interfere with the use cf that knowledge; 1t was diffi-
cult to understand how the rights of anyone could be
interfered with by the making of a catalogne deseribing
the articles and making remarks upon them in the shape of
friendly, it not flattering criticism ; that if a spectator had
n vight to contemplate any of the productions of so exalted
a personage, which he might do without any invasion of
domestic privacy, he had a right to communicate full infor.
mation connected with those prodnections; and this, sub-
stantially, was all that had been dome by the descriptive
catalogue; that it was a fallacy to say, as had been said on
the part of the plaintiff, thal privacy is essential to the right
of property, for though the owner of anything may use every
means 1 Ins power to prevent that thing being seen by
another, yet if that other person sees it, the owner can have
no right of property in the notion or idea created in the
mind of the person who has scen it; that there is no pro-
perty in the ideas created by seceing the etchings—the
property 1s confined to the etchings; and no regard conld
be paid to a mere injury to private feelings, and that in
substance the complaint iy of an offence not against law
but against manners.

Notwithstanding, however, the ingenious argumcents by

. which a distinction between the publication of copios of the

(unpublished) etchings themselvoes and that of a mere deserip
tive catalogue of them was endeavoured to be maintained,
the Vice-Chancellor (Knight Bruce), and on appeal the Lord
Chancellor (Cottenham), refused to admit the istinction,
and held that the plaintiff was entitled to restrain the
publication of the one as well as the other. Though the
fraudulent manner in which the tmpressions of the cteh-
mgs  had  been originally aceuired formed one of the
grounds on whien the deeision rested, the right of the
plamntiff to restrain the publication of the catalogue on the
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solo ground of his property mn the things described was
amnistakably asserted by both the learned judges. ¢ Pro-
perty In mechanical works or works of art,” said Knight

wce, V.C., (@) “executed by a man for his own amusement,
instruction, or use, 18 allowed to subsist certainly, and may,
before publication by him, be invaded, not merely by copy-
ing, but by description or by catalogue, as it appears to me,
A catalogue of sach works may in itself be valuable. It
may also e$ cffectually show the bent axd turn of the mind,
feelings, and tasce of tho artist, cspecially if not profes-
sional, as u list of his papers. The portfolio or the studio
muay declare as much as the writing table. A man may
employ himself in private m a manner very harmless, but
which disclosed to society may destroy the comfort of his
life, or even his success in it.  Every one, however, has a
right, I apprehend, to say that the produce of s privato
hours is not more liable to publication without his consent,
hecause the publication must be creditablo or advantageous
to him, than it would be in opposito circumatances. Address-
ing the attention specifically to the particular instance
before the court, we cannot but seec that the etchings,
executed by the plaintiff and lis consort for their private
use, the produce of their labour, and belonging to them-
sclves, they were entitled to retain in a state of privacy,
to withhold from publication. That right, I think it
equally clear, was not lost by the limited communication
which they appear to have made, nor confined to pro-
hibifing the takmg of napressions without or beyond thair
consent, from the plates their undoubted property. It
extended also, I conceive, to the prevention of persons
unduly obtaining a knowledge of the subjects of the plates,
from publishing (at least by printing or writing, though
not by copy or resemblance) a description of them, whether

0 or less limited or summary, whether in the form of a
cawalogue or otherwise.” And similarly Lord Cottenham. (0)
““1It being admitted that the defendant could not publish a
copy—that 1s an impression—of the ctchings, how iu prin-
ciple does a catalogue, list, or description differ? A copy
or impression of the etching would only be a means of
communicating knowledge and information of the original,
and does not a list and description do the same? "The
means are different, but the object and effect are similar;
for in both, the object and cffect is to make known to
the public more or less of the unpublished work and

(a) 2 De G. &S, 696 13 Jur. 58,
(0) 1 Mac. & G. 43 ; 18 . . 126, Choy 13 Jur. 112,

Parr 1,

Cuarrer V.,
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composition of the author, which he is entitled to keep
wholly for hig private use and pleasure, and to withhold
altogether, or so far as he may please, from the knowledge
of others. . ... Upon ihe first question, therefore—that
of property—I am clearly of opinion that the exclusive
right and interest of the plaintiff in the composition or
work in question being established, and there being no
richt or iuterest whatever in the defendant, the plaintiff
18 entitled to the injunction of this court to protect him
against the invasion of such right and interest by the
dofendant, which the publication of any catalogue would
undoubtedly be.”’

The elaborate judgments in this important case have
established the following points :—That the right of pro.
perty of the author or composer of any works of hiterature,
art, or science in such works, so long as they remain
unpublished, 1s so complete and absolute that no one else,
without his permission, may publish even a list or descrig-
tive catalogue of them; that the circulation amongst a
few private friends of impressions of etchings not otherwise
published is not such a publication of them as disentitles
the owner to tho protection of the aforesaid right, and
that this right is but part of the general ccmmon law right
of property.

The earliest case on the subject of copyright before publi-
caticn that we find in the books 1 that of Welbl v. Rose,(«)
in which Sir Joseph Jekyll, M.R., in 1732, granted an
injunction to restrain the clerk of a deceased conveyancer
from printing unauthorised the conveyancing drafts of his
lute master. The bill in that case was filed by the son and
devisee of the conveyancer. In Forrester v. Waller,(9) in
1741, an 1njunction was granted to hinder the printing of
the plaintiff’s notes obtained surreptitiously without his
consent. In Manley v. Owen,(c) in 1755, a bill was filed
by some printers who had bought from the Lord Mayor the
copy of the sessions paper of trials, to enjoin the defendants
from printing it. The Lord Chancellor considered that the
r’ght to print purchased from the Lord Mayor gave the
plaintifts the property, and the injunction prayed for was
granted. (d)

In Moyrris v. Kelly (¢) Lord Eldon granted an injunction
to restrain the performance at the English Opera House of

(1) Cited 4 Barr, 2330, (1) 1. (¢} Cited 4 Burr. 2329.
(«¢) See also Dale of Oueensherry vo Shebbeare (2 10d. 329), eited post,
pool s and as to retters Pope v, Curly antey p. 12.

(¢) 1 Jac. & W, I81.
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PROPERTY IN UNPUBLISHED WORKS. 0O

the comedy of the “ Young Quaker,” of which the plaintifts, paue L
tho proprietors _of the Ha,ymar]mt Thea,trq, had purchased e v.
the copyright in the manuscript.(a) 'T'his was in 1820, —
several years before the Act of 3 & 4 Will. 4, ¢. 15, gave to
authors of plays the sole right of representing them, and
iy not easy to see on what ground the injunction was
granted. |

It matters not how the unpublished work of any one who
does not intend to publish 1t may have come into the hands
of another person than the author, that other person cannot
publish it without the author’s consent. “If any person
takes it to the press without his consent, he 18 certainly a
trespasser, though he came by 1t by legal means, as by a
loan or by devolution; for Le transgresses the bounds of his
trust, and therefore 1s a trespasser.” (h)  And the law is the
same whether the case be mechanical or literary ; whether it
be an cpic poem or an orrery. The inventor of the one as
well as the author of the other has a right to determine
« whother the world shall see it or not.”’(¢)

It being essential to the right of which we now treat that wua i«
no previons publication should have taken place, it becomes Jivfions pab-

important to determine what constitutes a previous publica- estion
tion in the eye of the law.

The publication of a work in a forcign country disentitles runeation
the author to o copyright in it here. This, before the Legis- *"
lature interfered in the mabter, had been judicially deter-
mined m several cases. In Clemente v. Walker (1) 1t was
decided that if an author first published abroad, and thoen
instead of using due diligence to publish here, forebore to
publish until some other person had homnestly published
here, the author could not insist upon his privilege, and at
a distance of time stop a publication which in the interin
had taken place here, or treat the continnance of that publi-

. cation as a piracy.  Wkather the act of printing and pub-
Iishing abroad,” said the learned judge who delivered the
judgment of the court in that case, “ makes the work af
once publict juris, it 13 not necessary now to decide; buc
we have no doubt that it becomes publict juris 1f the author
dees not take prompt measures to publish here.”(e) And
in Guechard v. Mori,(f) an Injunction was rofused on the

(a) See the prior case of Macklin v. Richardson (Amb. 694), cited post.

(0) Per Yates, J., in Zaylor v. Millar (4 Burr. 2379).

(¢) 1b., p. 23806. () Clementt v. Volker (2 Barn, & Cress, 861).

(¢©) See Page v. Torwasend (5 Sim. 395) as to publication abroad of
Frats engraved.

(f) 9 L J. (1831) 227, Ch. 5 see adso Heddorwick v, Grigin (3 Sess,

Cas,, 2ud Ser., 383).
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Parr L ground that there had been a publication abroad before there
Cuarrex V. WS any publication in this country.

— But where there was a contemporaneous publication
abroad and in this country it was held that the copyright
of the author here was not infringed by the foreign publica-
tion.(a) And the language of Bayley, J., in Clementi v,
Wulker, 1s in favour of the author’s title to copyright,
provided he print and publish here “ promptly’’ and with
due ** diligence® after the publication abroad.(d

7Vict.e.12,8.19.  Sect. 19 of 7 Viet. ¢. 12, now enacts that *neither the
author of any book, nor the author or composer of any
dramatic piece or musical composition, nor the inventor,
designer, or engraver of any print, nor the maker of any
article of sculpture, or of such other work of art as aforesaid,
which shall, after the passing of this Act, be first published
out of Her Majesty’s dominions, shall have any copyright
therein respectively, or any exclusive right to the public
representation or performance thereof, otherwise than such
(if any) as he may become entitled to under this Act.”

In the case of dramatic representation, first representation
abroad 1is a first publication abroad within the meaning of
this section.(c)

Publication at Of course a publication at hc.ne equally disentitles the

home. author to any property in his work other than that copy-
right after publication, which is secured to him by statute,
and of which wo shall afterwards treat at length.

Printing, &.for  An author may lend or let his manusecript to others, or
private circula-

tion, may print for private circulation only, without for sgoing the
right which he hay in the work before publication.(d)

Public exhl- Though the public exhibition of a picture at the Royal

Dictora 2 Academy and in picture galleries is, in one scnse, a publi-

cation of 1it, yet it is a publication which may be restricted by
the rules of the place of exhibition, by which the managers
may preclude any use being made of their rooms for the
purpose of copying; and an exhibition under such circum.
gtances would not disentitle the proprietor to an injunction
to restrain the piracy of the pict-ure.?a)

Publications by~ ''he publication of an engraving of a picture in a

PREMVIEES  magazine, with an article describing the picture, is not a
publication of the picture itself.( f)

«) By Erle, J., Cocks v. Purday (2 Car. & K. 269, Nisi Prius).
b) 2 Barn. & Cress, 870.

(¢) Boucicardt v, Delafield (I . & M. 597; 9 L. T. N. S. 709;
33 L. J. 38, Ch.)

(«{) See the opinion of LErle, J.,in Jeffreys v. Bovrey (4 H. L. &, and
Barilott v, Crittenden (5 M*Clean, 37).

(¢) Zrrner v, Robinson (10 Ir. Ch. Rep. 121, 516). () 1b.
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Nor would the distribution by a sculptor amongst his  parrL
fiends of copies of a plaster cast taken from the bust of cpper V.
o statue be & publication of the statue itself.(a) "Tho —
oxhibition of the picture itself for the p ..pose of obtaiming
subscribers to an engraving of it 18 not a publication of the
picture.(b) Nor, a8 already stated, is the private circulation
among friends of lithographic impressions of drawings a
publicﬂ.tion of the drawings themselvgs.(c)

It is by publication of the thing 1tself that the common
law right is lost, and not by the publication of something
olse that resembles it ; so that the author of a hterary work
does not lose his common law right of property in it before
g:-,s( (Iz:;nblication by previously publishing an abridgment of Publication of

The public performance of a play by the author’s per- performance

mission ;> not such a publication of it by him as disentitles * *®'*¥
him to restrain the unauthorised printing or publishing of
it by any other person. "This was decided in Macklin v.
Richardson.(e¢) The plamntiff in that case was the author of
the farce called “Love a la Mode,”” which was performed, by
his special permission, at the different theatres several times
in 1760, and the following years, but never printed or pub-
lished by him ; and it appeared that when the play was over
the plaintiff used to take the copy away from the prompter.
The defendants employed a short hand writer to go to the
playhouse and take down the words of the farce from the
mouths of the actors. 'These notes having been corrected
by one of the defendants from his own memory, the first act
of the farce was published by them ir a magazine called
the Cowrt Miscelluny, of which they were the proprietors,
and notice was given that the second act would be published
in the next month’s Aiscellany, 'The plaiutiff filed a Lill
to restrain this publication: and the Lord Commissioncer
(Smythe) granted an injur.ction. Ie said, “It has been
argued to be a publication by being acted, and therefore the
printing is no injury to the plaintiff; but that is a mistake,
for besides the advantage from the performance, the author
has another means of profit from the printing and publish-
ing ; and there is as much reason that ho should be protected
in that right as any other author.”

The acting of a piece is in no case & publication of it. In
Ooleinan v. Wathen(f) the defendant acted on the stage =
piece of wivich the plaintiff had purchased the copyright,
and it was scught to make the defendant liable for the

(¢) 10 Ir. Ch. Rep. 184,  (B) Ib. (c) Prince Albert v, Strange, ante p. HV.
(d) 1b. 133. (¢) Ambl. 694. (/) 5T, R, 245.
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penalty under the statuto 8 Anne, c. 19, as for an unautho.
rised publication of the piece. Buller, J., said, reporting
anything from memory can never be a publication within
the statute. Some instances of strength of memory are
very surprising ; but the mere act of repeating such a per-
formance cannot be left as evidonce to the jury that the
defendant had pirated the work itself.” («)

In connection with the author’s property in unpublisheq
works an important question arises as to what conduct on
his part may be deemed to have authorised their publication.

In the case of lett- »s written and sent to another person
we have already seen that the writer does not lose his right
to provent their pnblication.(b)) We have seen also that a
licence to act an unpublished play is not a licence to print
or publish the play.(:) Nor does the mere gift of copies of
the author’s work to a .. v friends amount to an abandon-
ment of his copyright before publication in the work.(d)

Where t-e author of a musical composition had sold
several thousand copies of it in manuscript, a year before it
was printed, it was held that he had not thereby lost the
copyright.(¢) Abbot, C. J., in that case, was of opinion
that it was not the intention of the Legislature m confer-
ring o copyright upon s thors, to impose on them as a
condition precedent, that they sbould not sell their com-
positions 1 manuscript before they were printed.

Nordocs the mere parting with the possession of a manu.
seript, or cntrusting its possession to another person, or «
permission to that person to take and hold a copy of the
manuscript amount to an authorisation of its publication
by that other person. Such acts must be decmed strictly
limited in point of offect to the very occasions expressed or
implicd, and ought not to be construed as a general gift or
authority for any purposes ol profit or publication to which
the receiver may choose to devote them. (/) ““Suppose,” says
Willes, J., in Millur v. Taylor,(g) “ the original or a tran-
script was given or lent to a man to read, for his own
usc; and he publishes it; it would be a violation of the

(«) See also Murray v, Istli. "2, 5 B, & Ald. 657,

() Ante, pp. 11, et seq. (¢) Auate, 1. DY.

(d) DPrince Albert v. Strange, ante, p. 5.

(¢) White v. Gerock (2 B. & Ald. 298).

(/) St. Eq. Jur. 943 ; See Bartlett v. Crittenden (4 M‘Clean, 803 ;
5 MClean, 41), where the Court says, ¢ T'o make a gift of a copy of the
manuscript 18 no more a transfer of the right or ubandonment of it than
it would be o transfer or an abandonment of an cxclusive right to re-
publigh, to give the copy of a printed work.”

(y) 4 Bur, 2300,
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author’s common law right t¢ the copy. This never was  Panr?
doubted, and has often been determined.” Criatton V.
Where the son of the great B! of Clarendon gave -
permission to & Mr. Gwynne to take » copy of the manu-
script of his deceased father’s “ History of the Reign of
Charles IL,” and Mr. Gwynne’s son and admrinistrator
sold it to a Dr. Shebbeare, the Court of Chancery, at the
suit of the Duke of Queensberry (the personal representa-
tive of the Earl of Clarendon and his son), restrained
Dr. Shebbeare from printing and publishing the copy of
the manuscript.(a) The Lord Keeper Henloy said it was
not to be presumed that Lord Clarendon (the younger),
when he gave a copy of his work to Mr. Gwynne,
intonded that he should hav the profit of multiplying it
in print; that Mr. Gwynne might make every use of it,
except that.(b) Where, however, the author of a poem had
sent it to a bookseller, and had allowed it to remain in his
hands unpublished for twenty-three years, Lord Eldon was
“of opinion that the writer had abandoned his right as an
author, and refused to grant an injunction to prevent the
publication of the poem by the bookseller.(c) Notwith-
standing this decision, the decided cases seem to warrant
the rule laid down by Willes, J., in Millar v. Taylor,(d) that
““when express consent 18 not proved, the negative is
implied as a tacit condition.”
A teacher of tho art of book-keeping, who had reducad
to writing the system he taught, on separate cards for the
convenience of imparting instruction to his pupils, and per-
mitted his students to copy these cards, with a view to their
own Instruction, and to enable them to instruct others, was
held m an American case(¢) not to have thereby aban-
doned these manuscripts to the public, or authorised their
publication. “'The students,” said the court, “ who madc
these copies, have a right to them, and to their use as
orginally intended. But they have no right to a use which
was not in the contemplation of tho complainant and of
th usclves when the consent was first given. Nor can
', by suffering others to copy the manuscripts, give a
£. .o er lecence than was vested in themselves.”
Where a persoun contracted for reward to write a certain alteration of

‘.l manuscript
Lirfore publi-

(1) 2 Eden. 329. cation,
(b)) We learn from a note to this case that Dr. Shebbeare afterwards
recovered before Lord Manst :1d, a large sum against My Gwynnge
for having represented that he had a right to print the manuscript.
(¢) Southey v. Sherwood (2 Meriv. 435). () 4 Burr. 2330,
(¢) Burtlett v, Crittcnden (4 M*Clean, 300),
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purtion of a book to be published by another, equity will not
ald him by injunction to prevent his portion of the work
being printed and published inanaltered or mutilated form.(a)
Wood, V.C., intimated an opinion, though the point did net
arise in the case before him, that, unless there be a special con.
tract, either express or implied, reserving to the author a qua.
lified copyright, the purchaser of a manuscript is at hiberty
to aiter and deal with it as he thinks proper. The court ig
not moved in such a case by the possible effects of the
alterations as affecting the writer’'s reputation. ¢ The
possible effect on reputation,” said Wood, V.C., ““unless
connected with property, is not a ground for coming to this
court, though it may be an ingredient for the court to con.
vider, when the question of a right of property also arises”

To sum up, then, the law relating to the property in
unpublished works :—

The author or owner of unpublished manuscripts has a
right independent of statute to the exclusive use of them,
and to prevent their publication by any one eise.

The writer of letters has a spzcial provorty in them, and
has a right to prevent their publication by the receiver, unless
by his own misconduct (for the decided cases go nc further
than this) he has rendered their publication necessary to the
vindication of the receiver’s character from some unfounded
impuatation. And, with respect to this rght, there would
seem to be no distinction betwesn private letters, or letters
of friendship, and letters intended as literary compositions.

The author, or his assignee, of lectures, has now by
statute(b) the sole right to publish them, provided notice of
the delivering of the lectures shall be given two days at least
before the delivery, to two justices living within five miles
of the place where they are to be delivered. But the right
does not extend to lectures delivered in a umiversity, publio
school, or college, or on any public foundation, or by any
one in virtue of any gift, endowment, or foundation.,

The author, or his assignee, of a dramatic composition
has a right simlar to the foregoing to prevent the printing
and publishing of his composition. And he does not lose
his exclusive right of printing and publishing it, by allowing
it to be represented on the stage. He has now, also, by
Stat. 3 & 4 Will, 4, c¢. 15, 8. 1, the sole right of having
it represented in any part of the British dominions.

Musical compositions, when in manuscript, stand on the
same footing with other unpublished compositions, and by

sect. 20 of & & 6 Viet. c. 45, the provisions of 3 & 4 Will, 4,
(a) Cox v, Cox (11 Hare, 118). (b) Vide ante, pp. 20-22.
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.15, as to the sole right of representing dramatic are pPasrlL

oxtended also to musical compositions. ‘ Cuarrn V.
Engravings, maps, and charts, also, whilst unpublished, g, 7.
stand on the same footing as the foregoing. maps, an
CHAP"ER VI.

COPXRIGHT AFTER PUBLICATION.

Ox the subject of copyright after publication, widely dif-
ferent views have been entertained by some of our ablest
lawyers living at different times. There have been those
who considered the title of the author to the property in
the creations of his intellect as of so absolute a nature
that it was not only exclusive but also perpetual, and
gave Lim the sole right to determine, not only during his
life, but for all time after his death, who should enjoy the
benefits of his literary works. On the other hand, there
have been those who, though not doubting the author’s
title to the property in the products of his mind before he has
published them, were of opinion that by the act of publica-
tion s compositions became zublict juris, and the author’s
right to a property in them ceased thenceforth for ever.
Neither of these two opposite opinions represents the law
.on the subject as 1t 18 now finally determined. The first-
mentioned opinion was the prevailing one down to the year
1744. “The general cons