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PREFACE.

Tug object of the following little treatise 1s to give a succinct
historical account of the origin of the property known as
¢ Copyright,” and of the modifications and alterations it has

subsequently undergone down to the present time.

The motive in laying it before the public, is to atiempt to
remove the misapprehensions which prevail with regard to
this species of property, both as to its former existence, and

as to the effect and expediency of the measure proposed by
Sergeant Talfourd.

It will be seen by the Appendix, that in almost every
country but {yreat Britain, Copyright is continued for some
period after the author’s death, for the benefit of his heirs ;
and yet a Bill for this purpose has been for three sessions
before the British legislature, and each session postponed :
and-this, owing not so much to any opposition existing to its’
principle, which has been each time affirmed by respectable

majorities, as to the apathy with which every question is

treated, which does not awaken the spirit of party, or touch
the ever-sensitive chord of self-interest ; and which has thus

suffered an insignificant minority to defeat it in detail.



Vil PREFACE.

I feel sensibly that more time and study than have been
in my power to bestow, are necessary to do justice to this
subject; but if, by the perusal of the following pages, the
reader i8 convinced that such a right as that known by the
name of Copyright did formerly exist at common-law, and
was only taken away by a mistaken interpretation of the
effcct of the statute of Anne, and that the state of the
present law 1s such as imperatively demands alteration ; I
shall not consider the few leisurc hours I have appropriated
to their composition from the severer duties of my profession,

as etther mispent or unprofitably employed.
J. J. L.

INNkrR TeMmreLE,
January 31st, 1840,

il w———n g L e e, ] - - -— - - . ———



HISTORICAL SKETCH
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LAW OF COPYRIGHT.

CHAPTER I.

FROM THE INVENTION OF PRINTING, TO THE FORMATION
OF THE SBTATIONERS’ COMPANY IN 1556.

To seek the origin of Copyright in times prior to the inven-
tion of Printing, would partake more of curious research than
of useful investigation, and would, at best, furnish rather
matter of conjecture than of information. In the follow-
ing pages, therefore, we shall confine our mquiry as to
the commencement of this right, to the evidences afforded by
the regulations and customs respecting the first printed books;
which, seeing the scanty materials that are handed down to
us, we shall find to be a work involving sufficient doubt and
uncertainty, without occupying our time by a search into
darker or more remote periods.

It 13 1mprobable, that even in the Augustan age, an age
rich in literature and the arts, any such right ever existed *
How much more difficult then must it be to show, that in

* But copies appear to have been sold for the purpose of recital before an
audience. See Prolog. in Eunuch. Terentii, 20; Mart, Epigr. i, 67, iv, 72, xili, 3,
xiv, 194; Juv. vii, 83. But this, doubtless, implied no exclusive right.

B
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the rude and troubled times which preceded the introduction
of printing into this country, a custom of Copyright obtained
here. And yet Bishop Fell, in his memoir on the state of
printing in the University of Oxford,* asserts, that that Uni-
versity possessed an exclusive right of transcribing and
multiplying books by means of writing, which implies a
species of Copyright.

Be this, however, as it may, our object is not to push our
inquiry to 8o remote a& period, but content ourselves with
tracing from the time of the invention of printing, the first
recognition of this right, and its subsequent allowance and
confirmation ; and we shall find, that as soon as it became
valuable, it was claimed, and allowed; not only by favour of
the sovereign, as in ceses of privilege, or by consent among
themselves, as in the by-laws of the Stationers’ Company ;
but on principles of natural equity and justice. And though,
in being minute, we may be thought tedious, we hope we
shall not be considered as trifling ; for the links that make up
the chain of evidence, are sometimes of the slightest and most
delicate texture.

It 18 the gencral opinion, that the art of printing was first
brought into England by a mercer of London, of the name
of Caxton, who had learned it at his own expense abroad:
the first book printed by him in England being “ The game
and playe of the chesse,” in the year 1474 : § although there
are not wanting some who claim for Oxford the honour of
printing the first book ; since a work has been discovered,
entitled, “Exposicio sancti Jeronimi in simbolum apostolo-
rum,” which is expressed in the colophon to be printed at
Oxford, 1468: “Jmpressa Oxonie Et finita Anno domini.

* Gutch’s Collect. Curiosa. Vol I, p. 271.

§ This was the first book printed by him in England; but the first English
book was printed three years before, “ The Recuyell of the historyes of Troye,
——in the holy cyte of Colen,” in 1471, by this same Caxton.
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M.cooe.xvilj. xvij die decembris” As this is, however,
only a single instance, and the date may, perhaps, be a
misprint, or designedly falsified ; we may consider Caxton,
in & practical point of view, as the first English printer.
Now Caxton, for the greater part of his printing career,
being without competitors, needed no special protection for
the works he published ; and accordingly we do not find a
single royal privilege granted for any of his works. And
although Myr. Herbert appears to think he was appointed
“ King’s printer,” t yet it secems scarcely probable that this
office would originate, when there was only a single printer,

* Connected with this Pook is a curjous story, brought forward by Atkyns, in
an action that he had as King’s patentee against the Stationers’ Company, for
printing law books. He endeavoured to show by an M.S., said to have been in
the Lambeth Library, that printing was first introduced into this country by
Henry VI, who was moved thereto by Archbishop Bourchier; that this Oxford
printer was brought over to England at the King's expense; and that the first
printcrs were the King’s sworn servants. From these facts he sought to derive
a certain prerogative or perpetual copyright in the King, as being the first means
of introducing printing into this country. Most even of those, however, who
agree in thinking this book a proof of the earlier exercise of the art of printing
in this country than can be adduced in favour of Caxton, and that it must have
been executed by some forcigner, who found his way to England on the dispersion
of the workmen of Guttenberg, Fust, and Scheeffer, at the siege of Mentz; yet

- concur in the opinjon, that as the pretended Lambeth M.S. has never been heard

of since, 80 it never was anything but a forgery, designed solely to serve Atkyns’s
purposes.

+ He says, “In M.S. at the beginning of a copy of Caxton’s Chrﬁnicle, coeval
with the publication, he is styled, * Regius impressor.’ This is further confirmed
in the epilogue to ‘ Thymage, or myrrour of the world’” Herb. Typ. Ant. p. 2.

The M.S. thus referred to, is in acopy of the work that belonged to Mr. Tutet,
and is as follows : *‘ Presens Liber pertinet ad Willm Purde emptus a Willmo Cax-
ton, Regius' Jmpressor vicesimo Nouembris Anno Regni Rés Edwardi quarti vice-
8imo secundo.”” And the passage in the epilogue of Thymagé, or myrrour of
the world,” is * whiche book J began first to translate the second day of Janyuer
the yver of our Lord, M.cccc.lxxx. And fynyashed the viij day of Marche the same
yere, And the xxj yere of thc Regne of the most Crysten kyng. Kynge Edward
tne fourth. Vnder the shadowe of whos noble proteccion I haue emprysed and
fynysshed this sayd lytyl werke and boke. Besechynge Almyghty god to be his
protectour and defendour agayn alle his Enemyes,” &c.

But when we consider the very full and minute account we have of upwards of

B 2
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~ 88 it could be of no value. But when several began to exer-
cise the art of printing, it was then very natural that the
king should select one out of the rest, the most expert, or the
best recommended ; especially to print papers of state and
matters of government, And, accordingly, not long after,
we find one William Faques, or Fakes, who styles himself
“ Regius impressor,” in a proclamation against clipped money
in 1504;+ and from that time to the present, there has
been a regular succession of persons holding that office.

The first instance that we have of an exclusive privilege
for printing & book, occurs in the year 1518 ; and the occasion
of it may be traced, not so much in the increase of printers
by that time, as in the paucity of materials for the exercise
of their trade ; that is to say, the very few writings of imme-
diate temporary interest which were then produced. It was
printed by Richard Pynson, who succeeded Faques as “regius
impressor ;” and is entitled, * Oratio Richardi Pacei in Pace
nuperrime composita,” &c. Colophon: “lmpressa Londini
anno verbi incarnati- M.p.xvini. idibus Nouembris per Rich-
ardum Pynson regium impressorem cum priuilegio i rege
indulto ze quis hanc orationem intra bienniwm 1n regno Anghee
tmprimal aut alibi impressam et importatam in eodem regno
Angliee vendat.”” §

7~ After this, privileges were, during the reign of Henry the
Eighth, very freely granted. We find patents to several
printers for seven years, for all books they may have then
printed, or thereafter should print, to be computed from the
date of the publication: as one to John Gowghe or Gough,

fifty productions of Caxton’s press, and that never in any one of these, does he
style himself “‘ regius impressor; ” although he often descends into the most
minute details as to at whose cost and instigation he began to print his works,
we can hardly think an M.5. note sufficient to establish the fact, contradicted as
it is by his silence on the point. As to the extract from the Epilogue of “ Thy-
mage, or myrrour of the world,” it is quite evident that, cven as a collateral proof
it i3 of little effect; and as a direct, is scaycely better than none at all.

+ Herb. Typ. Ant. vol. i, p. 308, § HerD. Typ. Ant. vol.i. p. 264.
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in 15403 to Thomas Berthelet, in 1538, « for sixe yeres ’; and
to Richard Banks, in 1540. There is also a patent to Regi-
nald Wolfe, of the office of King’s printer, in Latin, Greek,
and Hebrew, with a prohibition to print such books as were
thercin specially assigned to him; or such books as * propria
sua industrid, diligentid, atque labore congquisivit.” *

Here we meet, for the first time, with a distinct acknow-
ledgment of the existence of property in a literary work, |
wholly separate from the value of the materials employed in
setting it before the public; a property € acquired,’ as we are
told, ¢ by the patentee’s own industry, diligence, and labour.’
That these words refer to a mental outlay on the patentee’s
part, or on the part of another on account of the patentee,
either in composing, abridging, or translating a work, is very
evident, from the use of the word * conquisivit”-—that the
patentee ¢ had acquired to himself:” how could the patentee
have otherwise acquired more property in one book that he
printed, than another; unless he had expended money, or
raental labour 1n its composition ?  It, therefore, is a distinct
proof of the recognition of literary property ; and although
we find 1t here 1n 1its infancy sheltered under the power of
royal prerogative, we shall soon have to notice it as standing
on firmer and surer grounds than the patronage of any prince
—on the acknowledged justice and equity of its claim.

‘In the meantime had occurred, what may be considered as
the first case of piracy of copyright on record.t Wynken
de Worde had printed a Treatise on Grammar, by Robert
Witinton, in 1523 ; which one Peter Trevers, or Treveris, had
taken the hiberty of re-printing; and Robert Witinton, in a
subsequent edition, printed by De Worde in 1533, attacks

* Rym. Fadera, vol, xv, p. 150.

+ It was 2 common practice among the earlier printers, to join together in an
impression of a work, and then print their own several title pages to the respective
copies which they took. Thus we find many old books, purporting to be by
different printers, and even of different years, and yet the body of the text is the

same throughout. So that, although we may mecet with works prior to the one
cited in the text, which appear to have been printed by twn or more printers
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Trevers with great severity for thisact. He indeed, seemingly
lays the blame only on the incorrectness and faultiness of the
~edition ; but it i8 clear, from Mr. Herbert’s complete contra-
diction of such being the case,t that the chief crime in the
eyes of the author and his publisher, was the reprinting the
work at all. To prevent a recurrence of this, they procured
a privilege from the king for the second edition.,

About this time, also, we find a privilege for printing, which
upon the face of it, though not in express words, is granted
n consideration of the claims an author has to his copy. It
is dated in 1530, and is in favour of ¢ maistre Jehan Palsgraue
Angloys natyf de Londres, et gradue de Paris,” for a book
to teach the French language, which he is said to have
““made with a great and long continued dyligence ;” and in
which, “ besydes his great labours, payns, and tyme there
about employed, he hath also at his proper coste and charge
put i prynt ;¥ wherefore, continues the patent, we greatly
moued and stered by dewe consyderation of his sayd long
tyme and great dyligence ahout this good and very necessary
purpese employed, and ulso of his sayd great costes and
charges bestowed about the imprintyng of the same, haue
liberally and benignely graunted vnto the sayd maister Pals-
graue our fauorable letters of priuilege, concernynge his sayd
boke, called, Lesclarcissement de la langue francoyse, for
the space and terme of seuyn yeres next and immedyatly after
the date hereof enswyng.” &e.*

As printers improved, more books were published, and
more privileges granted, as they were found to become more
necessary. The following is a remonstrance contained in
a letter from Grafton to Lord Cromwell, in August,

about the same time; yet the one alluded to above, is the first one we know for
certainty to have been printed by one printer in opposition to another.

+ Mr. Herbert even thought, that it was probable that Witinton might allude
to some other edition printed by this Trevers ; 80 little foundation did there
appear to him to be for Witinton’s bitter attack on this ground. Typ. Ant.
vol. 1, p. 187. ® Herb. Typ. Ant. vol. I, p. 470-1
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1537, respecting an apprehended attempt to reprint the
bible, which he had just brought out, commonly known as
¢« Matthew’s Bible.”

« And where a8 I wryt vnto yor lordship for a preuye seale
to be a defence vnto the enemyes of this byble I vnderstonde
that yo' lordshipes mynde is that I shall not nede it. But
now moost gracyous lorde flor as moche as this worke hath
bene brought forthe to oF moost & costly laboures & charges
which charges amount aboue the some ot £500 and I haue
caused of these same to be prynted to the some of 1500
bookes complete, which now by reason that of many this
worke is highly comded, there are that will and dothe go
about the pryntynge of the same worke agayne in a lesser
letter, to the entent that they maye sell their lytle bookes
better chepe then I can sell these gret, and so to make that I
shall sell none at all, or elles very fewe, to the vtter vndoynge
of me yo* orato” & of all those my credyto's that hath bene
my comforters and helpers therin. And now this worke
thus set forthe wt great stodye & laboures shall soch psons
(moued wt a lytle couetousnes to the vndoynge of other for
their awne pryuate welthe) take as a thynge done to their
handes, in which halffe the charges shall not come to them
that hath done to yo' poore orato. And yet shall they not
do yt as they fynde yt, but falsefye the texte, that I dare saye,
looke how many sentences as are in the byble, cuen so many
fautes & erroures shalbe made therin,” —— “Ye and to
make yt more trewer then yt is, therfore douchemen dwel-
lynge w'in this realme go about the pryntynge of ytt
web can nether speke good englyshe, ner yet wryte none,
and they wilbe both the prynters & correcto's therof, because
of a lytle couetousnes that wyll not bestow xx or xI£ to a
learned man to take payne in yt to haue yt well done. 1¢
were therfore (as yo° Lordship dothe euydently perceaue) a
thynge vnreasonable to pmyt or soffer them (which now hath
no soche busynes) Zo enter into the laboures of them that hath

* Cott. M.S, Cleop. E. v. p. 325.
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had bothe sore irouble & vnreasonable charges. And the
truthe is this that if yt be pryrted by any other before these
be solde (which I thynke shall not be this ini yere at the
Jeast, that then am I yo poore Orato’ vtterly vndone. Ther-
fore by yo' moost godly fauo’ if I maye obtayne the Kynges
moost gracyous priuiledge that none shall prynt them tyll
these be solde, which at the least shall not be this in yere,
yo' lordship shall not fynde me vnthankfull, but that to the
vitermost f my power I wyll consyder yt,” &e.

Let us now ccnsider how the foregoing facts operate 1 sup-
port of a right of literary property. It may be urged, that these
very privileges, which have been dwelt on as in favour of
Copyright, are so many proofs that no such a right was at
that time thought to exist, except by virtue of the preroga-
iive ; for that no man would have cared to secure a right, as
was here done hy a royai privilege, had he known 1t to be
valid in itself; but that, even putting this very obvious ob-
jection altogethe: aside, the privileges themselves contradict
the very view they are brought to support; for all the in-
stances sbove adduced, with the exception of one alone, are
for a limited number of yeais, and how can instances of limi-
ted privileges be relied on as proofs of an unlimiled right ?

To these objections we reply, first, that in the infancy of this
property, it was very natural for a man to have recourse to
the readiest and most effectual way of securing it, which was
by the protecting shadow of the king’s privilege ; for at that
time the king’s legal prerogative was the best title that conld
be relied on in the courts of common law. Besides, the
king and his council regulated what books should be read
and what not, and it was not safe to buy every publication 3
therefore the king’s privilege further acted as a guarantee
and protecting recommendation of the book.

And, secondly, we say, that a mistake is made as to the
object with which these privileges are brought forward.
They are adduced simply in favour of a broad principle, and
not with a view to any particular application ; and more
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stress i8 not laid on one for seven years, than on oue tor
three. The principle recognized, namely, the protection of
literary property, is all that is contended for: not the pecu-
liar circuamstances connected with it. Indeed it is movt pro-
bable that the parties applying for these privileges, never
looked beyond the protection of the one edition they printed ;
there was but one class of readers, an impression was calcu-
lated on which would supply their wants, and the only time
for which a privilege was valuable, was, till it was sold off.*
Second, third, and fourth editions, werc not confidently
looked to, with the calculating eyes of modern bibliopoles, as
a means of repayment for their vast outlays at the com-
mencement.

Therefore, the foregoing facts prove, that as soon as by the
increase of printers, and the improvements in printing, it be-
came possible for one man by printing another’s copy, to
avail himself of the money and labour expended by the other
upon its production, without sharing in the cost, and so to
undersell hiin ; so soon was the injustice of such a proceed-
ing on all sides proclaimed: that it was distinctly acknow-
ledged, that by the rules of common justice .and equity, a
man was entitled to that which he had gained to himself
either by mental labour, or by the expenditure of his money :
and that this view was fully supported by the language in
which the patents were couched ; for, unlike other monopolies,
there was no attempt to found the granting of them solely
on the King’s gencrosity ; but, on the contrary, a statement
was introduced of the reason for which they were conceded,
namely—that the author had spent much time and labour in
the composition of the work, or that the printer had laid out

great sums of money, and these were the grounds on which
the King was induced to grant them.

® See Grafton’s Letter, ante p. 8. And if thic was the case with works like
the Bible, which might well be thought to afford a prospect of subsequent edi-
tions, how much more 85 must it have been in works of an ephemeral nature.
It is evident that in these early stages of printing, the main expenses were in the
mechanical part of the process, which are now transferred to the literary portion.
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CHAPTER 11.

FROM THE INCORPORATION OF THE STATIONER’S COMPANY
IN 15566, TO THE REBELLION IN 1640,

Such was the state of literary property until the reign of
Philip and Mary, when it being found, that * many false fond

books, and ballads, rhymes, and other lewd treatises in the
English tongue, both heretical and seditious,” were being
1ssued from the press ; it was determined to unite the prin-
ters into one body, the heads of which should be responsible
for the individual members; and the general conduct of
which, could thus be more easily watched, and more effec-
tually controuled. Letters patent were therefore passed,
constituting the Stationer’s Company, the 4th day of May,
1556. The Stationers, it would appear, were a Company
before this date, but this was the commencement of their
existence as a corporation. By their charter, they were
allowed to make by-laws for the guidance of their mem-
bers ; and no one but a member of their society, was tc be
allowed to practise or exercise the art or mystery of printing
within the dominions of England.*

This was a material step, although not an immediate one,
to firmly securing the right of the first publisher to the ex-
clusive printing of any work he might undertake; for the
printers now having the power to make laws among them-
selves on the subject, could not fail soon to recognize the
justice and expediency of such a provision. Accordingly,

* Luckombe's hist. of printing, p. 176.
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we find them, within two or three years after the formation
of their Company, requiring every one who printed a work to
first enter it in their register-book, for which they paid a
certain sum as for a license ; and any one omitting to do so,
or printing a book belonging o another member, was fined.X

Patents which till then had been for particular books, and
were but a proper protection to the patentees in securing
them the due fruits of their labour, began in the succeeding
reign of Queen Elizabeth to be greatly abused. On one
person was sometimes conferred an exclusive right to print
all hooks of a particular class : thus, the right of printing all
books of common-law was secured to one man; all A. B. C’s.
and Catechisms to another; all almanacs and prognostica-
tions to a third ; all music-books to a fourth ; besides patents
of particular books to individuals who did not belong to the
company, and were not printers, but farmed the right to
such as were, at exorbitant sums.¥

These monopolies pressed so hard upon the poorer sort of
printers, that they petitioned the Queen against them ; and
this expedient meeting with little success, they, being
driven by the desperate state of their circumstances, not
only began to question the right of the Queen to grant
them, but even proceeded to print works in defiance of the
patents.

They did not, however, stop here, for emboldened by their
present success, they began, says Strype, even to print books,
the copies whereof had been bought of the authors for their
money, or else given to those that had the property in them
to make their benefit of. They set at defiance the power of
their own Company ; and although complaint was made to
the Privy Council, and the matter being referred to commis-
sioners, was settled for a time ; yet it soon again broke out,

and the Privy Council was again petitioned that these disor-
ders migui be put a stop to. Among other reasons urged,

* Register Book, passinm. + Strype, Herb. Typ. Ant., &c.
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‘ No books at all,” it was said, ¢would be printed within a
short time. For commonly the first printer was at charge
for the author's pains, and some other such like extraordi-
nary cost; whereas any other that would print it after him,
came to the copy gratis, and so he might sell cheaper,
better than the first printer, and the first printer should
never utter his books. Besides, the second printer might
better the first impression by notes, tables, difference in
paper, or volume, (as it 13 easier to amend than to first iu-
vent), which would also hinder the sale of the first printer’s
books to his utter undoing. These inconveniences seen,
every man would strain courtesy who should begin; so far
that in the end all printing would decay in the realm, to
the utter undoing of the whole Company of Stationers.’ *
That these irregularities and contempts of authority should
have occurred, was not from want of ordinances and decrees
cn the suhject; but from the liberty and license taken,
owing to the troubles and jealousies that were fomented and
kept alive in this reign, both by enemies at home and abroad,
and which by fully occupying the attention of the govern-
ment, prevented them from attending tc matters wholly of a
civil nature. For the Queen, directly on her coming to the
throne, had issued injunctionst in which she positively prohi-
bited any one from printing “any maner of booke or paper,
of what sort, nature, or in what language soeuer it be,
except the same be first licenced by her Maiestie, by expresse
woordes 1n writing, or by six of her priuie Councell: or be
perused & licenced by the Archbishops of Canterburie and
Yorke, the Bishop of London, the Chauncelors of both Uni-
versities, the Bishop being Orvdinarie, and the Archdeacon
also of the place where any such shall be printed, or by two
of them, whereof the Ordinarie of the place to be alwayes
one;” on pain, “that the partie shall be punished by order

* Strype.
T “Injunctions given by the Queen’s Maiestie. Anno domini. 15569, in Brit. Mus.
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of the sayde Commissioners, as to the quality of the fault

shall be thought meete.”
Now as no book could be published without license, and

a8 no license was given to print a work, which belonged to
another by purchase or usage, the property in a copy would
have been sufficiently protected by these injunctions, had
they been strictly obeyed. But that they were far from being
so, we find by a decree being issued by the Star Chamber in
1566,* for the reformation of divers disorders in printing,
which was the first decree ever made by this Court respect-
ing printing.

It enacted, ¢that the printing any book against the force
and meaning of any ordinance, prohibition, or command-
ment, contained or to be contained in any the statutes, or
laws of the realm, or in any injunctions, letters patent, or or-
dinancies, past or set forth, or to be past or set forth, should
be visited with the forfeiture of all such books, and disability
to exercise the art of printing, besides imprisonment for
three months without bail or mainprize’ And in order to
keep’ the printers still more under control, they were en-
joined to enter into ¢ their several recognisances of reasonable
sums of money to her Majesty, with sureties or without, as
the ecclesiastical commissioners should think expedient ;
truly to observe all the said ordinances, well and truly yield
all such forfeitures, and in no point be resisting, but in all
things aiding the said master and wardens of the said com-
pany and their deputies for the true execution of the pre-
mises,’

Notwithstanding this decree, we find afterwards complaints
made against some who had given bonds, and yet broke
through all regulations. Accordingly, in 1586, another decree
was 1ssued, t reciting that the former had been disregarded
and broken through; by reason, it was supposed, that the

* Luck. Hist, of Print. p. 104, 4+ Lansd. M.S, cod. 905.
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pains and penalties contained and set down in the same had
been too light and small for the correction and punishment
of so grievous and hcinous offences; and so the offenders
and malefactors in that behalf had not been so severely pu-
nished as the qualities of their offences had deserved ;’ and
therefore enacted, ¢ that no printers who had been admitted
within the last six months, were to exercise their trade, until
the excessive number of printers should be diminished.’

No printing was to be carried on elsewhere, than in the
city of London ; cxcept one press at Oxford, and one also at
Cambridge. And the directions as to licensing, contained in
the Queen’s injunctions of 1559, were here renewed under
severe penalties,

But what more particularly distinguished this decree is an
enactment in favor of Copyright, which perhaps was also in-
cluded in the onc of 1566.*% For it is by this decree
enacted, ¢that no one shall print any book or other paper,
contrary to any statute, letters patent, &c., or contrary (o
 any allowed ordinance set down for the good government of
the Company of Slationers within the city of London.
That these words alluded to the protection of the property in
the copies 18 manifest from the recital of a proclamation in
the subsequent reign, ¥ which states, that whereas this last
decree had been evaded, amongst other ways, “by printing
beyond sea such allowed books, works, or writings, as had
been imprinted within the realm by such to whom the sole
printing thereof, by letters patent, or lawful ordinance or au-
thority did appertain;” and therefore commands, that the
same punishment shall be inflicted on persons importing, as
on persons offending under that decree.

* I have not been able to meet with the decrce of 1566, in any other than an
abridged form; but as the clause in this decree of 1586 seems taken from the
one of 1566, it is hkely the same words would be found in the latter document

if examined.
+ 25th Sep. 1623.
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The next decree we have to notice, 18 one in the 13th
of Charles the First, § by which printers were placed under
several arbitrary regulations, and the number of those allowed
to keep a press, imited to twenty.

One of the redeeming features in this otherwise despotic
act, was the protection it afforded Copyright, by the following
clause, which enacted, ¢ that no one should import, or put to
sale any books, which the Company of Stationers, or any
other person had, or should by any letters patent, order, or
entrance in their register book or otherwise, have the right,
privilege, authority, or allowance solely to print; on penalty

of forieiture of books, and such fine as that Court should
think fit.’

§ L1th July, 1637. Brit, Mus. M.S.
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CHAPTER II1.

FROM THE REBELLION IN 1640, TO THE RESTORATION
IN 1660.

Nor was the protection thus justly afforded to Copyright
under the legitimate government, wholly lost sight of amdst
the troubles that shortly ensued. For although in the
anarchy and confusion of order and property, which accom-
panied the rebellion, several attempts were made to procure
that all works, without exception, should be open to any to
print: yet Offspring, Teatly, Burges, Gouge, Byfield, Sea-
man, Calamy, and a number of other divines, who were on
favorable terms with the party which then prevailed in
Parliament, made strong representations against such a
practice.

They urged, ¢that to their knowledge, very considerable
sums of money had been paid by stationers and printers to
many authors, for the copies of such useful books as had been
imprinted., In regard whereof,’ they said, ¢ we conceive 1t to
be both just and necessary, that thev hould enjoy a property
for the sole imprinting of their copies. For unless they do,
all scholars will be utterly deprived of any recompense from
the stationers or printers, for their studies and labour in
writing or preparing books for the press, Besides, if the
books that are printed in England be suffered to be imported
from beyond the seas, or in any other way re-imprinted, to
the prejudice of those who bear the charges of the impres-
sions, the authors and the buyers will be abused by vicious
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impressions, to the great discouragement of learned men,
and extreme danger of all kinds of good learning.’

These and similar representations had so much weight
with the House, that in an ordinance they afterwards puk-
lished on the 14th of June, 1643,* ¢ for suppressing the late
great abuses and disorders in printing,’ reciting, amongst
other things, that divers persons, “ (contrary to former orders
and the constant custom used among the Stationers’ Com-

pany) had taken liberty to print, vend, and publish the most
profitable vendible copies of books belonging to the Company
and other Stationers ;” they ordered, inter alia, that all
books should be * entered in the register book of the Com-
pany of Stationers, according to ancient cusiom ;” and that
no one should print or import printed, “any book lawfully
licensed and entered in the register book of the said Com-
pany, for any particular member thereof, without the license
and consent of the owner thereof ;> on pain of forfeiting the
same to the owner, ¢ and such further punishment as should
be thought fit.”” Wardens, &c., empowered to make search,
seize copies, and break presses, “ employed in printing or re-
printing books by such as have no lawful interest in them ;”
and to bring the compilers, printers, &c., before either of the
Houses, “that so they might receive such further punish-
ments as their offences should demerit.”

This ordinance also contained enactments for the licensing
of all books before publication; and when Milton, in his
noble speech for the liberty of unlicensed printing, in the
following year, attacked it with all the force of argument, the
poignancy of satire, and the enthusiasm of a spirit-stirring
appeal in favour of liberty; he at the same time carefully
guarded against its being thought, that he objected to tnose
parts of it, which related “ to the just retaining of each man
his several copy; which God forbid,” he exclaims, ¢ should
be gainsaid.”

* Scobell’s Acts and Ord. of Parlmt. pp. 44, 5, ed. 1658.
C
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In another ordinance of the Usurpation Parliament, passed
the 20th of September, 1649,% for putting down false and
scandalous pamphlets, and regulating printing, and restrain-
ing it *from too arbitrary and general an exercise,” the fol-
lowing enactment was made :—

That any person printing or reprinting any books cntered
in the registry book of the Stationers’ Company, wilhout
the consent of the ownmer thereof, or stitching or binding
the same, should forfeit all such books, and 6s. 8d., for
each,

* Scobell’s Acts and Ord.

—-—— gl - St w - -
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CHAPTER 1V.

FROM THE RESTORATION IN 1660, TO THE ACCESSION
OF WILLIAM AND MARY, 1688,

As the liberty of the press had met with but little sympathy
even from the loudest declaimers for freedom, so it could not be
expected to receive much consideration at the hands of the re-
stored government, who could trace in it one of the great means
of their original expulsion. But as there was no Star-Chamber
any longer, to give an appearance of legality to the mandates
of the Court, application was obliged to be made to Par-
liament to legislate on that subject; and that compliant
body hesitated not to reforge for the press its old fetters.
To enter mto this, however, would be beside our subject at
present, which is merely to show the authority that the act
that they passed* gave to the right of copy in the owner, by
the following clause :—

In which it is enacted, that no one should print any book
or books, “ which any person or persons, by force or virtue of
any letters patent granted or assigned, or which should here-
after be granted or assigned to him or them, or (where the same
are not granted by any letters patent), by force or virtue of any
enfry or entries thereof duly made or to be made in the regis-
ter book of the said Company of Stationers, or in the register
book of either of the Universities respectively, had or should
have the right, privilege, authority, or allowance, solely to
print, withou! the consent of the owner or ouners of such book
or books ;” nor should bind, stitch, &c., on pain of forfeiting

* 13 & 14 Car. 11. ¢. 33.

c 2
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the same, and 6s. 8d. for each book, and being proceeded
against as an offender against that act.

Aund by another clause, it obliged the printer of every work
to reserve three copies; one for the King’s library, and one
for each of the Universities of Oxford and Cambridge.*

The entry of works in the register book of the Stationers’
Company, had been so often recognised and treated as equi-
valent to proof of ownership by decrees and other acts, that
a legal title was thought to be attained by 1t, even paramount
to that of the king’s patentee, if he had not registered his
work ; and Atkyns, who held a patent from the king for
printing all books touching the common law, finding parties
acting in defiance of it, on the pretext of priority of title
by entry, petitioned the king, who issued a proclamation,¥
wherein, after stating that differences had arisen between the
Stationers’ Company and Mr., Atkyns, to whom the king had
granted the sole right of printing all law books, owing fo
divers copies of such books being entered in the register
books of the Stationers’ Company, by which « private pro-
perty was pretended to be gained thercto; it was stated to be
his Majesty’s pleasure, that no book concerning the common
law should be entered in the register book, so as to give
the person entering it aay property in such book, but that
the printing thereof be solely rescrved to the said Edward
Atkins,

A. cause, in which this point was involved, was at this
time pending 1n the Court of Common Pleas, and is the first
case on record concerning Copyright before a legal tribunal.
It is not regularly reported, but was quoted in the case of
the Company of Stationers ». Parker, 1 Jac. II., Skinner’s

* This was the first foundation of the present claim of public bodies to copies
of every work published. Sir Thomas Bodley, had, as far back as 1610, made an
agreement with the Stationers’ Company, by which they agreed to give a copy
of every work printed in the Company to the University of Oxford; but this
was & matter of private agreement, and not a compulisory clause of a statute.

+ Dated the 8th of Nov. 1671.
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Rep. p. 234. The circumstances were these : ‘ Roper, the
plaintiff, had bought of the executors of Mr. Justice Crook,
the third part of his reports; Streater, the defendant, had a
grant from the King, and printed upon Roper ; upon which
the latter brought an action of debt upon the stat. 14 Car. I1.
Streater pleaded the King’s grant, upon which Roper de-
murred, and judgment was given for the plaintiff.” *

And although this judgment was reversed afterwards in
Parliament, yet its authority was not shaken, since the re-
versal proceeded upon the grounds that the copy belonged to
the King., Besides, the Judges were not consulted on the
occasion, and it is not clear that they would have supported
the reversal; for although the majority of the Lords concur-
red in reversing the judgment, it was not till after long de-
bate and consultation ; and the opinions of the Judges were
not taken ; for when the question was put, ¢that the Judges
be heard in this case,’ it ‘xas carried in the negative, ¢ dissen-

tiente Anglesey.’

* Roper v. Streater, M. T, 24 Car. I1,, Rot. 237. It was said afterwards, in
the case of the Stationers’ Company o, Parker, Skin. 233, in reference to the
above case, and in answer to the argument of there being no right of copy at
common law decided in this case, since it was brought on the Statute of 14 Car.11,
that *although it was true, that the action was brought on the act of 14 Car. I1,,
yet that Statute did not give a right, but only an action of’ debt ;’ therefore, that
the case was a precedent of an action on the common-law right of the owner.

Perhaps this case of Roper ». Streater was the one alluded to by Sergeant
Pemberton in T. T, 29 Car.Il., 1 Mod. Rep. 256, Stationers’ Company 2. Sey-
mour, where he says, * When Sir Orlando Bridgeman was Chief Justice in this
court, there was a question raised concerning the validity of a grant of the sole
printing of any particular book, with a prohibition to all others to print the
same, how far it should stand good against them that claim a property to the
copy, paramount to the king’s grant; and opinions were divided on the point.”
If so, the lcarned sergeant states the case rather differently when he says, *‘ that
opinions were divided on the point.,”” Perhaps he refers to the case before it
was decided, whilst it was pending in the court; and this appears more probable,
since Sir Orlando Bridgeman was not Chicf Justice, when judgment was pro-
nounced, having heen then recently elevated to the dignity of Lord Keeper.
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The &ct of Charles the Second above mentioned, was at
first made only for a limited period, but was afterwards
renewed from time to time till the end of the sesaion, 31
Car. 11,, which was in May, 1679, when it was suffered to
expire. The many debates about the Popish Plot, the bill
for excluding the Duke of York from the throne, the im-
peachment of the Lord Treasurer Danby, the ill-humour of
the Parliament, and their encroaching spirit, the short period
of their session, their hasty prorogation and subsequent dis-
solution, are all reasons why this bill was not again renewed,
as it most likely would have been under other circumstances.
And the two subsequent Parliaments which were held in this
reign, were conducted so tumultuously, betrayed such a spirit
of faction, and were dissolved so hastily, that no time was
found for discussing a bill like the present one, so compara-

tively unimportant at that moment,
As soon as the legislative protection was thus removed

from the copies of works, the meaner and least honourable
men of the Stationcr’s Company, who had little te lose,
having no copies of their own, and much to gain by pirating
the valuable works of their wealthier neighbours, and so
reaping without cost what it had cost others much to sow,
began without shame or fear to appropriate to themselves
the labours and property of others ; whereupon the principal
stationers met together in council, on the 17th of August,
1681, to take some effectual steps to preveat a practice so
ruinous to the best interests of their trade, and agreed upon
the following by-law, which was accordingly passed.*

It recited, that ¢ Whereas several members of the company
had great part of their estate in copies, and by ancient usage
of the company, when any book or copy was duly entered
In the register book of the company, such person to whom
such entry 1s made, was, and always had been, reputed and

* Register Book.
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tuken to be the proprietor of such book or copy, and ought
to have the sole printing thereof, which privilege and in-
terest was then of late often violated and abused;’ and or-
dained, that where any such entry was duly made, any other
persan printing, or importing, selling, binding, or stitching
the same, without the consent of the owner or his assigns,
should forfeit 12d. for every such copy so printed or im-
ported.*

As our present object 18 confined strictly to tracing the
different steps by which the Law of Copyright arrived at its
present state, we pass by, as foreign to our purpose, the
legal arguments and discussions that now arose in several
cases, as to the King’s power of granting exclusive patents
for different works ; since they were not so much cases in-
terfering with the particular Copyright of individuals, as
restrictions on the general liberty of printing,

On the accession of James II. the 13 and 14 Car. JI.
¢. 33, was revived by the 1st of Jac. I1., ¢. 17, for the term
of seven years, and thence to the end of the next Session of
Parliament.

®* This was afterwards, on the 7th of October, approved of and confirmed
by the Lord Chancellor and the Lords Chief Justices, to whom it was sub-
mitted for that purpose, pursuant to astatute passed in the 19 of Henry VII.
which requires that all by-laws made by companies, shall be first examined and
approvid of by the persons therein named, under penalty of £406 for every
default.
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]

CHAPTER V.

FROM THE REVOLUTION IN 1688, TO THE ACCESSION
OF ANNE,

I William and Mary’s reign, when this act, commonly
called ¢ The Licensing Act,” was about to expire, it was re-
newed by the 4 W, & M. c. 24, sec. 15, for a year from
the 13th day of Feb. 1692, O.S. and from thence until the
end of the next Session of Parliament.

It may appear curious that in times when liberty was so
zealously asserting her rights, a bill that thus completely
fettered the press should have been again renewed; but 1t
was in a manner secretly passed through the House of
Commons, it being an amendment proposed in committee to
a general act for renewing about a dozen of statutes then
about to expire; and when the motion was put that the
house agreed with the committee in that amendment, it was
only carrted by a majonity of 19 out of 179 members pre-
sent. On the bill being submitted to a Comnittee in the
House of Lords, the house, after reading the petition of se-
veral booksellers and bookbinders, and others, dealers in
books and printing, praying to be heard before the passing
of the bill, ordered that they should be heard. But they do
not appear to have met with much success, as the bill was
soon after read a third time ; on which occasion two riders
were offered, but these beimng negatived the bill was passed.
A protest was, however, drawn up and signed by eleven
Lords, which thus concludes their reasons against the bill,—
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« Because it subjects all learning and true information to the
arbitrary will and pleasure of & mercenary, and perhaps igno-
rant, licenser; destroys the property of authors in their copies;
and sets up many monopolies,”*

We learn from ¢ Reasons humbly offered to be considered
before the act for printing be renewed,’t that this ¢destruc-
tion of property’ referved to certain mal-practices in the ma-
nagement of the register book of the Company of Stationers.
The Company, it appears, not being compelled to do so by
any express words in the statute, sometimes asked large
sums for making an entry, and at others refused or neglected
to enter books ; and not unfrequently made false entries and
erasures to the confusion of all property. It was also al-
leged, that the terms of the Act 1tself were liable to miscon-
struction, as 1t seemed to make the fact of an entry equiva-
lent to proof of legal ownership. “ By the said Act it is
cnacted, that a book being licensed and entered into the
Register-book of the Company of Stationers, it is forbid to
be printed without the owner’s licence (who by virtue of
that entry 1s owner) under the penalty of 6s. 8d. per
book ; which Register hath (by the undue practices of the
Master and Wardens), been so ill kept, that many entries
have been unduly made, insomuch that the true proprietors,
both by purchase, licence, and entry, all duly made of se-
veral books, which afterwards have been erased, or the leaves
wherein they have been written have been cut out, and un-
due entries made to others who had no right, which is di-
rectly contrary to the plain words and meaning of the said
Act, whereby the owners have not only been defrauded of
their right, but also rendered liable to the penalty of 6s.
8d. per book for all the books they printed, sold or bound.
Many learned authors have been defrauded of their rights
thereby, who, after many years’ pains and study, and after-

* Lords’ Journals.
t+ In the Brit. Mus., a printed sheet.
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wards by a bare delivery of their books to be licensed, have
been barred by surreptitious entries made in the said Regis.
ter, (to instance, in the book called ¢ Regula Placitandi,’
among many others, written by a learned lawyer and worthy
Member of Parlinment.)”

The Act so renewed was only of short duration, and ano-
ther attempt was soon required to be made, to get its enact-
ments again prolonged. Accordingly, on the 10th of Fe-
bruary, 1694, O.S., when the Committee, appointed to in-
quire into what laws were expiring, or had expired, gave
in their report, they recommended, amongst other laws,
that the 13 and 14 Car. Il.,, c. 33, should be revived.
But the House rejected this recommendation, at the same
time, however, ordering a Committee to be appointed to
prepare and bring in a Bill, ¢ For the better Regulating of
Printing and Printing; Presses.’

A Bill was accordingly prepared and brought into the
House on the 2nd of March, read a first time on the 7th, a
second time on the 30th, and sent into Committee. On the
latter day, a Petition was presented from the Master, Ward-
ens, and Commonalty of the Company of Stationers, setting
forth that they heard a Bill was depending in the House for
the better regulation of Printing and Printing-Presses, and
that 1if their property should not be provided for by the said
Bill, not only the petitioners, but many widows and others,
whose whole livelihood depended on the petitioners’ pro-
perty, would be utterly ruined.* They therefore prayed to
be heard by counsel touching the said Bill.

What became afterwards of this Bill, we cannot learn :
whether 1t was lost in the committee, or whether the report
of the committee was never given in, on account of more
pressing business, or the near termination of the session
which occurred on the 3d of May. Perhaps it was a mea-

* House of Commons’® Journals.
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.ure that satisfied neither party, for it appears probable that
it was only brought forward to show that while the Com-
mons refused to revive the Licensing Act, they were not un-
willing to pass some measurc of a more moderate nature to
regulate the liberty of printing. We are, however, left to
conjecture, for there were no debates on the subject, nor any
information beyond what may be gleaned from the scanty
details in the Commons’ Journals*

In the meantime the bill to continue the acts about to
expire, was passed in the House of Commons, carried up
to the Lords, and there on the 3rd of April committed;
when, amongst other amendments to the bill, the very
resolution which the Commons had rejected, of reviving
the 13 and 14 Car. 11, c.33, was proposed and carried,
and the bill, with this altcration, passed and sent down to
the Commons for their concurrence. The Commons then
desired a conference, which being had on the 18th of April,
they submitted to their Lordships a great many reasons for
not consenting to the renewal of that act. Amongstthe rest:
“ Because that act prohibits printing any thing before entry
thereof 1n the register of the Company of Stationers (except
proclamations, acts of parliament, and such books as shall be
appointed under the sign manual, or under the hand of a
principal secretary of state) ; whereby both houses of parlia-
ment are disabled to order any thing to be printed; and the
said Company are empowered to hinder the printing all inno-
cent and useful books ; and have an opportunity to enter a
title to themselves and their friends, for what belongs to and
18 the labour and right of others” + The Lords then retired

* The last that was heard of this Bill, was on the 3rd of April, when the House
ordered, that the Committec to whom the Bill was committed, should have power
to send for persons, papers, and rccords.

+ And another reason was, ‘ Beceguse that Act prohibits any one, not only to
print books whereof another has entered a claim of property in the register of
the Company of Stationers; but to bind, stitch, or put them to sale, and that
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to their own house, and on the question being put, whether
they agreed with the Commons in leaving out the clause,
reviving the 13 and 14 Car. 1i, ¢. 33, 1t was resolved in the
affirmative.

So that this act, commonly called the ¢Licensing Act,’
finally cxpired on the 25th of April, 1694 ; which was the end
of the next scssion, after the expiration of a year from the
13th of February, 1692, O.8.

The same inconveniences arising as did on the former occa-
sion, on the expiration of this act, the stationers soon after-
wards convened a common-hall,* and passed a by-law, similar
to the one of August, 1681, It recited: “ Whereas divers
members of this company have great parts of their estates in
coptes, duly entered in the register book of this company,
which, by the ancient usage of the company, 1s, are, or always
hath and have been used, reputed, and taken to be the right
and property of such person and persons (members of this
company), for whom or whose benefit such copy and copies
are so duly cntered in the register book of this company, and
constantly bargained and sold, amongst the members of this
company, as their property; and devised to children and
others, for legacies, and to their widows for maimtenance ; and
that he and they, to whom such copy and copies are so duly
entered, purchased, or devised, ought to have the sole print-
ing thereof:” And ordained, “for the better preservation of
the said ancient usage from being invaded by evil-minded
men, and to prevent the abuse of trade by violating the same,”
that ¢ where any such entry of a book was duly made, any one
printing, importing, selling, binding, stitching, or exposing
the same to sale, should ftorfeit the sum of 12d. for cach
copy, or part of such copy.’

under a great pecuniary penalty ; though it is impossible for a hookbiuder, stitcher,
or scller, to know whether tlic ook brought to him were printed by the proprietor
or another.” * 14th May, 1694.
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CHAPTER VI

FROM TIE ACCESSION OF ANNE, TO TIIE PARQING
THE 8TH ANNE, C. 19.

Bur as the foregoing by-law did not have the destred effeet,
and some of the poorer sort of the printers, and others not
belonging to the company, persisted in printing other men’s
copies : the parties aggrieved petitioned parliament in the
years 1703, 1706, and again in 1709, to put a stop to these
mal-practices, and to enact penaltics against the offenders.

Some time before, in one of the petitions offered against
the renewal of the licensing act, we find the following, sug-
gested by the petitioners, as heads of 2 hill, they were willing
to have passed. ‘1, That it should be made felony for any
printer to neglect to put his name and address to any hook
he printed. 2, That a penalty should be fixed on seditious,
treasonable, and scandalous books. 3, That “the proprietor
should be secured in his particular copies, by giving him a
method of process, and treble costs and damages against the
invader.” 4, That the register-book of the Company of
Stationers should be duly rectified, and all fraudulent and false
entries, and entries of popish books, and other illegal and
scandalous books there entered, be cxpunged, and the true
proprietor thus reinstated in his right.’

It 1s in fact the burden of almost all the petitions that we
meet with, prior to the 8th of Anne, that security be given
to the proprietor for quiet enjoyment of his property in his
copies ; not that a property in his copies be given to him.
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It is his undoubted right, they say. In the petition above
alluded to they assert : “The property of English authors
hath been always owned as sacred among the traders, and
generally forborne, hitherto to be invaded : butif any should
invade such properties, there is remedy, by laws already
made, and no other were ever thought ncedful till 1662.”

Again, in another petition entitled “ Reasons against the
Act for Licensing,” they say: “ As for securing property,
i’s secured by law already, as our own expericnce may show ;
and before 1662, there was no Act of Parliament for regu.-
lating printing ; it is the enclosed common that 1s intended
by the patentees to be made a property by Act of Parliament.
That particular property may be secured, 18 carnestly
desired,”

But although there was remedy, it was not equally clear
what that remedy was. Copyright had been so long pro-
tected in the manner we have shown, by decrees and acts,
that any other mede of proceeding was almost unknown.*
Besides, what use was there in running the hazard of an
action at law against persons, who could not, even in the
event of success, pay the costs, much less the damages, that
might be adjudged against them?

[t was these circumstances that induced the respectable
portion of the trade to earnestly desire that some step should
be taken in Parllament to more effectually secure their pro-
perty ; and by the authority of the legislature, to proclaim,
that their rights were no longer to be trampled on with
impunity.

“They set forth to the Parliament,” says Mr. Strype, in
his edition of Stow’s Survey of London, “that when the

® It is true, there was the instance in Charles the Second’s time, soon after the
expirstion of the Licensing Act, in the King’s Bench, of an action on the case,
brought for printing the Pilgrim’s Progress, ‘of which the plaintif was and is
the true proprietor ; whereby he lost the benefit and profit of his copy.’ Poynder
v. Bradyl, H. T. 31. Car. II. Lilly’s Entries, p. 67. But this was a solitary case,

and as it does not appear that the action was proceeded in, it could hardly operate
as & precedent,
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author had conveyed over his copy to any of them, they had
a just and legal property thereunto. And that they had
given sums of money for copies, and had settled those copies
on their wives at marriage, or on their children at their
deaths. And that at this time many widows and orphans
had none other subsistence; and that the copies then in use
had cost the present possessors (exclusively of all other
charges of print and paper) at least £50,000. Urging fur-
ther that this property was the same with houses and other
estates, being agrecable to common law and good reason.
To which might be added, that unless this liberty of printing
upon the owners of copies were stopped, it would prove a
great discouragement to the printing of many good books,
offered by authors to the booksellers, who would not care to
meddle in such uncertain gain, and thereby might cnsue
great prejudice to knowledge and learning.”

And in another case given to the members in support of
their application for a bill, the last reason or paragraph
is as follows:—“The liberty now set on foot of breaking
through this ancient and reasonable usage is no way to be
cffectnally restrained, but by an Act of Parliament. For, by
common law, & bookseller can recover no more cosis than he
can prove damage ; but it is impossible for him to prove the
tenth, nay perhaps the hundredth part of the damage he
suffers,because a thousand counterfeit copies may be dispersed
into as many different hands all over the kingdom, and he is
not able to prove the sale of ten. Besides, the defendant is
always a pauper; and so the plaintiff must lose his costs of
suit.  No man of substance had been known to offend in this
particular ; nor will any ever appear in it, Therefore, the
only remedy by the common law is to confine a beggar to the
rules of the King’s Bench or Fleet; and there he will conti-
nue the evil practice with impunity. We therefore pray that
confiscation of counterfeit copies be one of the penalties to be
inflicted on offenders.”
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LIE

By which we may learn that the reason of applying for
some law on the subject, was not because an author wag

thought to have no right in his copy, or no remedy for its
infringement ; but because it was sought to render his right
more beneficial, by the remedy being made more cffective.
The action on the case could only give the damages arising
from each particular sale of a copy proved at the trial; and
the judgment obtained could have no cffect on the pirated
copies still remaining in the printer’s hands, which he was
still at the same liberty to attempt to dispose of as at first,
Besides, the action on the case was a peculiarly inappropriate
and expensive remedy against parties, who had no property
to answer the event of the trial, and where the plaintiff, cven
when successful, was left to pay his own costs; for at this
time no man of respectability or substance as has been al-
ready stated, had been known to offend in such a case.

In compliance, thercfore, with the above petitions, leave
was given to bring in a bill, which, we are told, went to the
Committee as “ A Bill to secure the undoubted property of
copies for ever.”  And as this Bill has had a very material
cffect on the property of authors, and has been adjudged to
take away from them any common law right they before pos-
sessed, it will not be unprofitable to mark the steps by which
1t passed into a law.

On the 11th of January, 1709, O. S., say the Journals of
the House of Commons, ¢ Mr. Wortley+ according to order
presented to the House, <A Bill for the encouragement of
Learning, and for securing the property of copies of Books
to the rightful owners thereof ; and the same was received
and read a first time.”

An early day was named for the second reading; but it

* Mr. Justice Willes, in Millar ». Taylor, 4 Burrow's Rep. p. 2333. But what
authority the learned Judge had for this statement, does not appear.

+ Afterwards the husband of the beautiful and accomplished Mary Pierre-
point, better known as Lady Mary Wortley Montague.
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was suffered to pass by without any notice being taken till
the 2nd of Februury, when was presented, “A Petition of
the poor distressed printers and bookbinders, m behalf of
themselves and the rest of the same trades, in and about the
cities of London and Westminster; setting forth that the
petitioners, who are in number at least five thousand, having
served seven years’ apprenticeship, hoped to have gotten a
comfortable livelihood by their trades; but that the liberty
lately taken, of some few persons printing books, to which
they have no right to the copies, is such a discouragement to
the bookselling trade, that no person can proceed to print
any book without considerable loss, and consequently the
petitioners cannot be employed, by which means the peti-
tioners are reduced to very great poverty and want. And,
praying that their deplorable case may be effectually redressed,
in such a manner as to the house shall seem meet.”” The House
ordered the petition to lie on the table, till the Bill before
the House was read a second time, which it accordingly was
on the 9th of the same month.

After several amendments had been made in Commaittee, 1t
was read a third time on the 14th of March, and passed.
The title was then fixed as, “ An Act for the encouragement
of learning, by vesting the copies of printed books in the
authors, or purchasers of such copies, during the times theremn
mentioned.”

The Lords made some amendments, amongst the rest, the
giving the further term of fourteen years in the event of the
author surviving the first fourteen years; and the Commons
having agreed to all of them except one, which was striking
out the clause regulating the price of books, and which was
subsequently abandoned by the Lords, the Bill was passed,
and received the royal assent the same day, being the last of

the session.
This act stands in the Statute Book as the 8 Annz, c. 19.

It recites that, “ Whereas printers, booksellers, and other
D
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persons, have of late frequently taken the liberty of printing,
reprinting, and publishing, or causing to be printed, re-
printed, and published, books and other writings, without
the consent of the authors or proprietors of such books and
writings, to their very great detriment, and too often to the
ruin of them and their families :” And enacts, ¢ for prevent-
ing, therefore, such practices for the future, and for the en-
couragement of learned men to compose and write useful
books ; that the author or his assigns of any book published
before the 10th of April, 1710, should have the sole right of
printing and publishing it, for the term of twenty one years,
to commence from that day ; and the author or his assigns
of any book thercafter to be published, should have the sole
right of printing and publishing for the term of fourteen
years, from the date of publication; with a provision for a
further term of fourteen years, if the author should be living
at the expiration of the first. And any one printing such
book within the period specified, without the owner’s con-
sent, should forfeit all such books or parts thereof, and Id.
tor every sheet of the same, one half of the penalty to po to
her Majesty, and the other to any one suing for the same.

The forfeiture and penalties were not to extend to cases
where the title of a work had not been duly entered in the
register book of the Stationers’ Company, which entry the
clerk of the Company was required to make, on payment of
a fee of 6d. ; and, on refusal, notice in the Gazette to be of
like avail.

When books were sold at unreasonable prices, the Lord
Archbishop of Canterbury, the Lord Chancellor, the Lord
Keeper of the Great Seal, the Lord Bishop of London, the
Lord Chief Justices of Queen’s Bench, Common Pleas, the
Lord Chief Baron of the Exchequer, the Vice Chancellors of
the two Universitics, or any one of them, on complaint being
made, might Inquire into the same, and regulate the price ;



OF THE LAW OF COPYRIGHT. . 35,

and any bookseller selling contrary to that regulation should
forfeit £5 for every book so sold. *

Nine copies of cach book were to be sent to the public
libraries therein named, on penalty of £5, and the value of
such copy. T

Nothing in the act was to extend to the prohibiting the
importing or sclling any books in Greek, Latin, or any other
foreign language, printed beyond the seas,

All actions were to be brought within three months.

These were the principal provisions of this Bill, which
concluded with this very general proviso: “That nothing in
this act contained should extend, or be construed to extend,
cither to prejudice or confirm any right that the said Univer-
sities, or any of them, or any person or persons have or claim
to have ‘to the printing or reprinting any book or copy
alrcady printed or hereafter to be printed.”

We have no account of any debates on the subject; nor
indeed do we know what were the provisions of this Bill, as
it was first introduced into the House of Commons: but we
may fairly assume from the language of the petitions, and
from the original title of the Bill, that it was submitted to
the House, as a Bill to protect the property in Copyright of
an author in perpetuity ; and that the House, unwilling to
run the hazard of such prospective legislation, as the enact-

* This clause was repealed by 12 Geo. 1. ¢. 36.

+ With regard to this clause it may be curious to observe the changes it went
through, before it hecame as it now stands.

As the Bill was originally brought into the House of Commons, it was only
for threc copies to be delivered to the same public bodies, who were entitled to
them, under the 13 & 14 Car. II. ¢. 33. In the passage of the Bill through the
Commons, two more copies were added for the Edinburgh University and Sion
College ; and the Scotch Peers, in the House of Lords, not to be behind hand in
letting 8o good an opportunity pass for enriching their public libraries, at the
expense of the poor author, added accordingly four more copies for Scotland,
making the nine in all

D 2
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ment of penalties and forfeitures for ever, took a middle
course, and granting the penalties and forfeiture for « .crm,
introduced a proviso, saving all rights an author might have
by common law for a longer period, the same as if the act
had never been made. It has been said that the proviso was
only meant to save the rights of patentees; but, as has been
well observed, if so, it was of no utility; since there 12 nothing
in the act that could have extended to injure or confirm pa-
tent rights, they not being mentioned or comprised in any
words therein. Besides, it is evident that the common-law
right of an author was admitted at the time; not only by the
proofs before adduced, but by the very language of the re-
cital,—¢ that divers persons had taken the liberty of late,’—
‘for preventing therefore such practices for the future’—by
which phrases, the legislature would never have denominated
the exercise of what, till then, was a legal right; and the
common-law right of an author being admitted, it could not
with any reason be supposed to have been bartered away
for so short a period as that of fourteen years, with the con-
tingency only of a further term on the expiration of the
first ; and the books to be limited, even during that time, to
what price, certain persons, named by the act, should con-
sider as reasonable. But we shall have to return to this sub-
ject further on, in the famous case of Millar v. Taylor, and
therefore shall not 1nsist more on it in this place.
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CHAPTER VII.

FROM THE PASSING THE 8 ANNE, C. 19, TO THE CASE
OF MILLAR AGAINST TAYLOR, IN 1769,

A Lona period had not elapsed, before applicction was made
to Parliament to amend the foregoing act. It would appear
that most of the popular works, which appeared about this
time, were reprinted in Ireland and in Holland, and imported
into England, where, by reason of their cheapness, they met
with a ready and scarcely concealed sale. For the penalty,
by the 8 Ann:, c. 19, being only a penny per sheet and the
forfeiture of the book, was not of a nature to deter those who
were concerned 1n this profitable traffic; so that Parliament
was applied to for further protection: and on a committee
being appointed, pirated editions, printed abroad, of no less
than twenty-nine different English authors, were placed be-
fore them. In pursuance of their recommendation, leave
was then given to bring in a Bill “to make more effectual
the 8 of Anne, ¢. 19.>¥

What the exact nature of this Bill was, or what were the
amendments made to it in the Commons, we cannot ascer-
tain; but its provisions seem to have undergone considerable
change in their progress through the House, if we may infer
anything from the alteration in its title, which was ordered
to be “ An Act for the better encouragement of learning, and
the more effectual securing of the copies of printed books te
the authors or purchasers of such copies during the times

* Oo the 12th of March, 1735,
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therein mentioned, and for repealing an Act passed, &c., in-
tituled, &c.” (the 8 of Anne, ¢. 19,) It passed the Com-
mons; but the second reading in the Lords was put off from
day to day till the 19th of May, before which day the Parlia-
ment was prorogued.

On the 11th of February, 1737, this Bill was again brought
forward in the House of Commons, and a division took place
on the question that the Bill do pass, which was carried by
a majority of 63, out of 237 members present. In the House
of Lords it advanced a further stage than in the last session,
for it passed a second reading, but was atterwards put off,
for a month, on the question of the House going into com-
mittee on the 10th of May.

Finding that the opposition was too strong to this Bill to
eive any hopes of its being finally carried, its framers turned
their attention more immediately to the remedy of the evils
of forcign importation, and obtained leave on the 17th of
April, in the following year, to bring in “A Bill for prohi-
biting the importation of books, reprinted abroad, which
were originally printed in Great Britain,” The words “ and
for limiting the price of books,” were added to its title in its
progress through the house. This Bill, like the foregoing,
was thrown out 1n the House of Lords, although it reached
asg far as the motion for the third reading.

Such uninterrupted 1ll-success did not however prevent its
promoters from bringing 1t forward again, at the next session
of Parliament, and they reaped the usual reward of perse-
verance; for although an attéempt was made to throw it out
in the House of Lords, on the question of going into Com-
mittee, it was defeated, and the Bill finally passed on the 9th
of May 1739, and received the royal assent on the 14th of
June* Perhaps their ultimate success was owing to the
changed nature of the Bill; for it now contained only two

* 12 Geo. 11 c. 36.



OF THE LAW OF COPYRIGHT, 39

clauses ; one, which so far from limiting the prices of books,
expressly repeals the section of the 8 Anne c. 19, to that
effect ; and the other, which forbids the importation from
abroad of any book first printed here within twenty years,
on penalty of forfeiture of books, £5, and double the value
of each copy so imported or knowing sold. f

Although the foregoing act prevented in a great measure the
importation of pirated editions from Ireland, it did not pre-
vent their being printed there: and to how great an extent
this system of reprinting was carried, may be scen by the
following ext. acts from a statement made by Richardson, the
printer of Sir Charles Grandison, in 1753. It appears that
some Irish printers, notwithstanding the extraordinary pre-
cautions he had taken, contrived to get proof sheets as the
work was in the press, from some of his servants, and an-
nounced it for publication in Dublin, almost contempora-
ncously with the London edition,

He says: It has been customary for the Irish booksellers
to make a scramble among themselves who should first entitle
himself to the reprinting of a new English book, and happy
was he who could get his agent in England to send him a
copy of a supposed saleable picce, as soon as it was printed
and ready to be published. This kind of property was never
contested with them by authors in England ; and was agreed
among themselves (¢, e. among the Irish booksellers and
printers,) to be a sufficient title, though now and then a shark
was found, who preyed on his own kind, as the ncwspapers
of Dublin have testitied. DBut the present case will show to
what a height of baseness such an undisputed licence is ar-
rived.”” And he concludes his remonstrance with these ob-
servations : ‘“ After all, if there is no law to right the editor

t+ This Act was only temporary ; but was continued by the 27 Geo. 2. c. 18,
33 Geo. 2. ¢, 16, and the 29 Geo. 3. ¢ 55. It is now expired, and the existing
regulation against importation of books is 41 Geo. 3, c¢. 107. see. 7.
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and proprietor of this new work (new in every sense of the
word), he must acquiesce ; but with this hope, that, from so
flagrant an attempt, a law may one day be thought necessary,
in order to secure to authors the benefits of their own la-
bours. At present the English writers may he said, from the
attempts and practices of the Irish booksellers and printers,

to live in an age of liberty, but not of property.”
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CHAPTER VIIL

THE CASE OF MILLAR AGAINSBT TAYLOR.

WE now come to the famous copyright case of Millar v.
T'aylor, in the King’s Bench in 1769; in which the nature,
custom, and law of literary property were most fully and
ably discussed.

The term given in old copies by the 8 Anne, c. 19, was
twenty-one years, from the 10th of April, 17105 and there-
fore the earliest period in which the common-law right of
the author in them, could come in question, was after the
10th of April, 1731. And we find that in 1735, and after-
wards, 1njunctions were granted by the Court of Chancery
restraining the printing of particular books, the copyright by
statute in which had expired; and these were acquiesced
under. But a doubt afterwards arising, a common law action,
Tonson against Collins, was by consent brought to decide
the nght. The Court heard two arguments upon the case,
but being then informed that the action was brought by
collusion, and that the defendant would acquiesce in the
judgment, which was to be used against third parties, refused
to proceed with 1t, although the counsel for the defendant,
we are told, argued the case bond fide and very ably.

Whilst this cause was pending in the common-law courts,
several injunctions were refused in Chancery on that ground.
As soon, however, as the reason was known why the Court
would not proceed with the casc of Tonson #. Collins, and
that the leaning of the opinion of the Court, as far as it could
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be agcertained, was in favor of the plaintift; the action was
compmenced of Millar against Taylor, which we are now
ahoyg to notice, It must not be expected that we can give
al] the arguments, or objections, started ou cither side in this
Cause, §ince the judgments delivered by the Court ocCupy
7 Pages of close 8vo. print. *  All that We can hope to do,
18 {0 give 0 Jeading outline of the pl‘inCiplca on which the
Cagl iy urgued, refcrriug the wmore curious reader to the re-
part (tself for fuller information.

The facts were these : — Millar, a bogkseller, purchased in
1799, from Thomson, the Copyright of his ¢ Seasons,’” which
pad been published about a year before.  In 1763, Taylor,
the defendant, published an edition; and Millar accordingly
brought the present action on the ease for dnmﬂges aganst
hiny, op the supposed common-law l‘ight---sincc any right by
statpte had expired in 1756 or 7.

Reversipg the order used at the trial, we shall commence
qrst wigh the arguments adduced against literary property,
and atterwards proceed to confute them.

And ggainst the right of literary property, the arguments
were divided into three heads.

First That by its very nature no sueh property could exist,

Sgcuudly, ‘{hat if 1t could cixst, yet there was no proof
that gt Jid exist.

Apd thipdly, that if there was proof that such a property
did onee exisi, yet the stat. 8 of Anne, ¢ 19, had taken it
awdy; and on principles of publie poliey 1t ought not to be
agﬂin reyived.

Aud first, that by the very nature of literary productions,
no Property in them could exist.  For to claim a property in
a thing, jt was said, it is necessary that it should have cer-
tajp qualities 5 it should be of a corpored! substance, be ca-
]}tzﬂe ol oCcupancy or pogsession, it should have destinguish-
able propriefary marks, and be a subject of Sole and exclusive

* Blll‘l'l)“"}j I':-l'll- AT AN P 231“.240?.
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enjoyment. But the property claimed, possessed none of
these indispensable characteristics. It had no corporeal sub-
stance : for the claim was not made to the print and paper;
but to the ideas contained in a book, which are intangible
and incorporeal. It was not capable of occupancy or posses-
sion. For an occupancy or possession to exist, must have a
definitec period at which it commenced; and when should
this be? As soon as the author conceived the ideas, or not
till he had written them down, or not till he had published
them ? In the first two cascs, 1t was absurd to assert that he
could thus have a right to prevent others, to whom they
might cqually occur, from publishing them ; and in the last,
it seemned strange to date the private property from the time
of making them public. Besides, many might never see the
book ; and surely the ideas were as free to them to publish,
as to the original parties. It had no distinguishalble proprie-
tary marks : for what stamp or token of property could a
man affix to intellectual 1deas : how signify to the world that
he had appropriated them to himself; since mere mental
1deas admit not of any actual or visible possession ? And it
could not be the subjeet of sole and cxclusive cujoyment. For
an author to have this, although he neea wot have total ac-
tual possession in himself, must have the potentiul power,
that 1s, the power of confining it to himself and excluding
others. Now an author could not be said to exercise this
power over his 1deas after publication. And it was no sign,
as 1t was contended, that an author had a property in his
works, because he had the €jus fruendi, ac disponendi 3’ for
that definition of property merely relates to the personal do-
minton of a proprictor, and not to the object ; and respects
an acknowledyed subject of property, not the object which is
presumed to be so.

And, secondly, that if such a right could exist, vet there
was no legal proof that it did: for the only evidences in
favour of a common-law right by custom before the statute
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of Anne, besides some injunctions of the Court of Chancery,
were two by-laws of the Stationers’ Company, winch applied
exclusively to their own members, and some ordinances and
particular privileges, made at a time when might had more
sway than right. Therefore, to deduce a custom n favour of

‘opyright from proofs of this nature, was as absurd as if it
had been contended, that there was a right to search houses,
scize books, and imprison persons, because formerly such a
right was sanctioned by those acts. Again, those acts, cven
allowing their validity, did not strictly apply, for there was
no mention of the author in them ; all the protections, all the
rights, were conferred on printers. In fact, the ordinances
and acts were all calculated with political views, and the pro-
tection they gave was only incidentally to members of the
Stationers’ Company and patentees, and not to the rights of
authors in general.

As to the injunctions of the Court of Chancery, except in
three cases, one of Nelson’s Fasts and Festivals, another of
the Whole Duty of Man, and a third of Newton’s Milton’s Pa-
radise Lost, they were not granted by virtue of any supposed
common-law right, but under the provisions of the 8 of
Anne, ¢, 19: for by this act, there was certainly a sufficient
property during the term thereby secured, on which to found
an application for an injunction ; since the statute in the
first place, and before the penal provisions, affirmatively en-
acts, that the author or his assigns shall have the sole right
of printing, for the terms thercin mentioned, and then or-
dams penalties in case of disobedicnce ; so that there is a
distinct right given to the author and his assigns, whilst the
penalty 1s given to the informer and the Crown in equal
parts. And Lord Chief Justice Holt lays it down, “ that
wherever a statute gives a right, the party shall by conse-
(uence have an action at law to recover 1t.”’* The author’s
remedy is very different from an informer’s prosccuting for

* fiwer v, Jones, 2 Salk. 11 and 6 Mod 24
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the penalty. The latter must pursuc all the remedies the
statute requires ; for in such a prosecution, the charge is for
an offence, and thercforc the offence must be sfrictly brought
within ali the provisions of the act. But if the plaintiff only
secks satisfaction to himself as the parfy aggrieved, without
prosecuting for any penalty, there i1s not in such case any
limitation by the statute* And as to the three excepted
cases of injunctions, had they even been perpetual, instead of
being only temporary as they were, they could have no effect
in a court of common law, 1n a common-law case ; and al-
though it was urged that they were acquiesced under, yet the
acquiescence of parties could not alter the law, and these in-
junctions were but temporary suspensions, ©till the rights
should be determined;” and none of them contain any ex-
press decision whatever. For the Court of Chancery evi-
dently considered this matter as unsettled, since in the case
of Millar against Donaldson, Lord Northington would not
determine the point, but left it to be considered in a court of
common law. And with regard to the case of Milton’s Paradise
Lost, there is a note of Lord Hardwick’s, by which it scems
that the mjunction in that case was founded on Dr. Newton’s
notes only; for his Lordship said, ¢ that at first he was in-
clined to send the cause to the Judges to secttle the point of
law; but as Dr. Newton’s notes were manifestly within 8
Anne, he would grant an injunction to them, without decid-
ing the general question of property at common law.”

And, thirdly, that if there was proof that such a property
did once exist, yet the statute 8 of Anne, ¢. 19, had taken it
away, and on principles of public policy it ought not to be
again revived. The act is entitled, “ An Act for the Encou-
ragement of Learning :” and how >—« By vesting the copies
of printed books in the authors or purchasers of such copies,
during the times therein mentioned.” But had they had a right

* See the case of Becktord v. Hood, post. p. 56.
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at common law before ; it would have been a strange encou-
ragement ‘to abridge an actual right before subsisting in
them; to deprive them (as was done by the 4th section,
which regulated the price of books) of the natural right
(which every other person has) of fixing the price of the
goods he sells, and to subject the value of their property to
the regulation of others’ Besides, ¢ the penalty does not
scem much calculated for ¢ the encouragement” of the au-
thor ; for the books are to be forthwith damasked, and made
waste paper of, and the forfeiture 1s to go, onc half to the
king, the other to the informer, but no part of 1t to the
author.” It was clear, then, by the change made in the bill,
from “securing the property,” to ¢ vesting the copies,” that
it appeared €to the legislature that abstractedly from this
statute, authors had no exclusive right whatever; and conse-
quently, must be very tar from having any pretensions to an
elernal monopoly : but that, as the act gave them a temporary
monopoly for a limited time, 1t might be rcasonable to make
the provisions and restrictions contained in it; and they
would then have a proper operation,” And that as to the
provision in the 9th sectien, ¢ That nothing in this act should
extend to any right that the Universities or any persons have
in any book already printed, or after to be printed,” which, it
was contended, excepted the common-law right of the author ;
it was plain to see, that it had no view to any general ques-
tion of law or general claim; but was only pointed at the
printing and reprinting of particular books. For if the
design of the statute clearly was to vest a temporary copyright
in the author, what a laborious nullity it would have been,
after all, to say, that the foregoing enactments were not to
have any eflect on the possessions of authors.

And on principles of public policy, such a claim should
not be allowecd, when the inconveniences were seen, which
mght ensue from it. For it would be in the power of book-
sellers or others, who had purchased the works of our best
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authors, to wholly suppress them: and although it was said,
that if they did not keep a sufficient number of copies in
hand, it would amount to an abandonment of their right, and
any might print them; yet who was to say, what was an
abandonment, and what cndless litigation it might lead to ?
And us to prices, a bookseller might ask what prices he
pleased for useful works, and so the generality of mankind
be debarred of their use, which was the purpose of their
publication.

And, in truth, the only claim €an author can really make,
18 to the public benevolence, by way of encouragement. For
his case 1s exactly similar to that of an Inventor of a
new machine. Both original inventions stand upon the
same footing in puint of property; whether the case be
mechanical or literary, whether it be an Epic Poem or an
Orrery. Mr. Harrison, the inventor of the Time-picce,
cmployed at least as much time and labour and study upon
his time-keeper, as Mr. Thomson could do in writing his
Seasons: for in planning that machine, all the faculties of the
mind must have been fully exerted.  And as far as valueis a
mark of property, Mr. Harrison’s time-piece was, surely, as
valuable 1n itself, as Mr. Thomson’s Seasons. And yet it is
on all sides acknowledged, whenever a machine is published,
(be 1t ever so useful and ingenious) the inventor has no right
to it, but only by patent ; which can only give him a tempo-
rary privilege. And although the inventor of the air-pump
had certainly a property in the mackhine which he formed, he
did not thereby gain the sole property in the abstract prin-
ciples upon which he constructed his machine: and yet these
might well be called the inventor’s ideas, and as much his
sole property as the ideas of an author.’

Therefore, on the whole, inasmuch ¢as the monopoly now
claimed was contrary to the great laws of property, and totally
unknown to the ancient and common-law of England : as the

establishing of this claim would directly contradict the legis-
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lative authority, and introduce a species of property contrary
to the end for which the whole system of property was esta-
blished : as it would tend to embroil the peace of society,
with frequent contentions—(contentions most highly disfigu-
ring the face of litcrature, and highly disgusting to a liberal
mind ): as it would hinder and suppress the advancement of
learning and knowledge ; and as it would strip the subject of
his natural rights ;> it was hoped that the Court would at
once disallow so extravagant a cluim.

In answer to these arguments, the supporters of the claim
of literary property replied, first, that the metaphysical rea-
sonings concerning the notions of property, indulged in by

heir opponents, were too subtile: That their definttions of
property were too narrow and too confined; for the rules
attending property must keep pace with its increase and im-
provement, and must be adapted to every case: That a dis-
tinguishable existence in the thing claimed as property, an
actual value in that thing to the true owner, are its essen-
tials : That the best rule of reason and justice seemerd to be,
* to assign to everything capable of ownership, a legal and
determinate owner 2> That it was not necessary that the sub-
ject should be of utility to mau, or have any capacity to be fas-
tened on, as was Insisted : That a capacity to be distinguished
answered every end of reason and certainty, which is the
great favorite of the law: That “the present claim was
tounded upon the oniginal right to the work, as being the
mental labour of the author; and that the effect and produce
of the labour was his: That it was a personal incorporeal
property, saleable and profitable, having ‘indicia certa;’
for though the sentiments and doctrines might be called
1deal, yet when the same were communicated to the sight
and understanding of every man by the medium of printing,
the work became a distinguishable subject of property, and
not totally destitute of corporeal qualities:” That indeed to
contend ctherwise was futile, since it was settled and ad-
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mitted that literary compositions in their original state, and
incorporeal right of the publication of them were the private
and exclusive | operty of the author, and that they might be
ever retained so; and that if they were ravished from him
before publication, trover or trespass lay*  Now how should
the jury estimate the damages in such a case? By the valuc
of the ink and paper? ¢ Certainly not. It would be most rea-
sonable to consider the known character and ability of the
author, and the value which his work (so taken from him),
would produce by the publication and sale. But without
publication, the work would be useless to the author, be-
cause without profit, and property without the power of use
and disposal, is an empty sound. Publication, therefore, is
the necessary act, and only means, to render this confessed
property useful to mankind, and profitable to the owner; in
this they are jointly concerned.” It would be therefore harsh
and unreasonable to construe this only and necessary act to
make the work uscful and profitable, to be destructive at
once of the author’s confessed original property, against his
expressed will.  That to contend €that by the law of nature,
property ends when corporcal possession ceases,” was clearly
false, since Barbeyrac shows, that such perpetual possession
is impossible, and that however ¢ we may presume this in
respect to those things which remain such as nature has
produced them ; yet, as for other things which are the fruits
of human industry, and which are done with great labour
and contrivance usually, it cannot be doubted but every one
would preserve his right to them till he makes an open re-
nunciation.’t Now there was no open renunciation in the
present case, for was there not a difference betwixt selling
the property in the work, and only one of the copies? ¢ Could
1t be conceived, that in purchasing a literary composition at

* Pope r. Curl. Webb ». Rose. Lord Clarendon’s Works. Yorrester r.
Walker. Duke of Queensbury ». Shebbeare,

+ Ed. of Puffendarf. Lib. iv c. 6. note 1,
b
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a shop, the purchaser ever thoughit he bought the right to
be the printer and seller of that specific work ? The improve.-
ment, knowledge, or amusement which he could derive from
the performance was all his own, but the right to the work,
the Copyright, remained to him whose industry composed it.’

With regard to the second head or division of the defen-
dant’s argument, namely, that there was no legal proof of
the existence of Copyright before the 8th ot Anne, c. 19, it
was answered that the exclusive privileges, the decrees of
Star-chamber, and the ordinances of Parliament, were lepal
proofs to the extent to which they were cited, for they were
not adduced as acts esfablishing a right, but merely as recog-
nitions of one previvasly existing ; that further confirmations
of this right were to be found in the customs of the Sta-
tioners’ Company. And although it was said that these
customs and by-laws were inconclusive 1n proof of a general
usage, inasmuch as they were only binding on their own
members, yet, in thus arguing, 1t seemed to be totally for-
gotten that «ll printers were obliged to belong to the Sta-
tioners’Company ; and although perhapsthere might bealways
some unallowed printing going on secretly, yet such was an
exception to the general rule, and could in no way impugn a
general usage. That as to no mention of the author ever
being made, but only the printer, it was quite clear that this
arose from the printer generally standing €in loco auctoris,’
being the ‘owner”’ of the copy; whilst the author from va-
rious circumstances, either from inability of means, or want
of confidence of success; seldom took upon himself the risk
of publishing on his own account ; but that when he did so,
he came under the words ‘owner of a copy,” and so was
protected.

As to the injunctions of the Court of Chancery, all the ca-
ses went to prove, that that Court had treated the 8th of Anne,
¢. 19, as merely confirming and securing antecedent property
for a limited term, without prejudice to the common-law
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right; for if that Court had founded their injunctions, as it was
contended, on the statute right, it would have been necessary,
under the section which provides, ¢ That all actions, suits,
bills, &c., for any offence that shall be committed against
this act, shall be brought, sued, and commenced within three
months after the offence committed;’ that the hill should be
brought within three months, which was not however the
case. But there were sowme cases of injunctions, which could
not by any stretch of argument be supposed to have been
granted under the authority of the 8th of Anne. There was
the case of ¢ Nelson’s Fasts and Festivals,” wherc an injunc-
tion was acquicsced under in 1736, for a work published in
1703, the author having died in 1714; and that of ¢ The
Whole Duty of Man,’ where the injunction was acquiesced
under in 1735, and thc original assignment had been made
in 1657. Therec was also the case of Motte ». Falkner,
for printing Popc and Swift’s Miscellanies, where the injunc-
tion was granted in 1735, and some of the picces were printed
in 1701 and 1702; and yet the Court granted the injunction
to the whole, although the counsel for the defendant strongly
pressed the objection as to those pieces ; and Falkner was a
man of substance, and the general point was of consequence
to him, yet he was advised to acquiesce under the injunction.
As to the case of the ¢ Paradise Lost,” it must be observed
that Lord Hardwick, although indeed he guarded himself
from giving an opinion on the general question, would hardly
have granted the injunction, and penned it himself to the
whole and 1n the disjunctive, so that printing the poem, or
the life, or Bentley’s notes, without one word of Dr. Ne wton’s,
would have been a breach, if he had not had a strong lean-
ing 1n favour of the plaintiff’s case. That although it was
true, that these decisions in Chancery were not authorities in
a common-law Court ; yet they were competent as proofs of
the opinion of the Court of Chancery in favour of an ac-
knowledged copyright, pre-existing and independent of the

E 2
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statute of Anne. With respect to the case of Millar v. Do-
naldson, which was cited as proof of a doubt arising in the
Chancery Court as to this common-law right, Lord Northing-
ton, on that occasion, refused an injunction, because the pre-
cise question of law was at that moment pending In the
Exchequer, in the case of Tonson against Collins, and as his
Lordship very properly observed, it would have been pre-
sumption in him to have given an opinion, when the question
of law was then in course of trial before the proper tribunal,

And a still more convincing proof of a previously existing
common-law right, was afforded by the statute itself’; for it
was applied for, on the ground that an action on the case not
being a sufficient protection for copyrights, the legislature
would thercfore be pleased to enact penalties and forfeiture
of pirated books, which shows clearly that at the time of
passing the statute, an action on the case was held to be the
acknowledged remedy for infringement of a right that must
before then have existed. And that such was the case, and
such the light in which 1t was viewed by the legislature, is
apparent from the wording of the act. For would the act, if
it had been establishing 2 new and unheard of right till that
time, have recited, © Whereas printers, &c., have of late fre-
quently taken the liberty of printing, &c., without the consent
of the authors or proprietors, &c., fo thewr very great detri-
ment, and teo often to the ruin of their families” Isnot this
a description of some infringement of a previously existing
right, which had ¢f late grown to that excess as to require by
its ruinous consequences the interference of the legislature?
The Act continues,  For preventing therefore the like prac-
tices for the future :” would the word ¢ practices ” have been
used to describe a legal right (which the reprinting of books
would have been, when there was no copyright,) or is it not
rather fitted {o express acts committed in fraud and violation
of private rights, which this act was made to prevent 2

And with regard to the third and last division of the
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defendant’s argument ; it was denied that the statute £th of
Anne, did abrogate any common-law right, that might before
have existed. Looking at the statute itself, and the circum-
stances under which it was passed, it was clear that it was
only intended to give a further remedy in the shape of pe-
nalties and forfeitures, which were to be in force for a limited
period, and to recover which, it was necessary so far to pub-
lish the ownership of the work, by entry in the Stationers’
books, that no one might offend through ignorance. The
proviso at the end was meant to prevent any misconception
of the cffect of the statute on the author’s common-law
right ; for the words “any right,” manifestly mean any other
right than the term sccured by the act, and the act speaks of
no right whatsoever but that of authors, or derived from
them; therefore, no other right could possibly be prejudiced
or confirmed by anyv expression 1n the act, such as prerogative
copies or patents, to which, as 1t was objected, these words
referred. As to the clause respecting the price of books,
although the inference drawn from it, as to the intention of
the framers of the bill, was ingenious, it could not hold good ;
as the clause referred to all books, was perpetual, and was
indeed only a revival of the 25 Hen., VIIL e¢. XV. scec. 4,
which was never repealed till the 12 Geo. 11.

As to the comparison between a literary and a mechanical
work, 1t was thus answered : that they were of very different
natures, for “the property of the maker of a mechanical en-
gine 1s confined to that individual thing which he has made -
and the machine made in imitation or resemblance of it is «
different work 1n substance, materials, labour, and expense in
which the maker of the original machine cannot claim any
property ; for 1t 1s not his, but only a resemblance of his ;
whereas the reprinted book is the very same substance, be-
cause 1ts doctrine and sentiments are its essential and sub.-
stantial part, and the printing of it is a mere meehanjeal act,

and the method only of publishing and promulging the con-
tents of the book.”
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And in answer to those arguments, which went to prove
that such a claim ought not to be encouraged, it was con.
tended, that it was not agreeable to natural justice that g
stranger should reap the beneficial pecuniary produ.cn. of ano-
ther man’s work ; “Jure nature aquum est, neminem cum
alterius detrimento et injurid fieri locupletiorem:” 'That it
was wise for every State to encourage letters, and the painful
researches of learned men: That the easiest and most equal
way of doing it, was by securing to them the property of their
own works: That no one contributes who 18 not willing ;
and though a good work may be run down, and a bad one
cricd up for a time, yet sooner or later the reward will be in
proportion to the merit of the work: That a writer’s fame
would not be the less that he has bread, without being under
the necessity of prostituting his pen to flattery or party to
cet 1t : That he who engages 1n a laborious work, (such, for
instance, as Johnson’s Dictionary,) which may employ his
whole lite, will do it with more spirit, if, besides his own
glory, he thinks it may be a provision for his family : That
the fear of books being suppressed was chimerical ; and as
to their price being enhanced, it was cqually so; for whilst
an author might make additions and corrections to his work,
highly valuable, he would always find it his interest to pre-
vent the charge from becoming unreasonable; since a small
profit in a speedy and numerous sale, is much larger gain than
a great profit upon cach book in a slow sale of less number.

Therefore, it was contended, that “on every principle of
reason, natural justice, morality, and common law ; on the
evidence of the long received opinion of this property, ap-
pearing in ancient proceedings, and in law cases; on the
clear sense of the legislaturc, and the opinions of the greatest
lawyers of their time in the Court of Chancery, since that
statute ; the right of an author to the copy of his works was
well-founded ;” and it was hoped, “ that the learned and in-
dustrious would be permitted from thenceforth, not only to
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reap the fame, but the profits of their ingenious labours
without interruption, to the honour and advantage of them-
sclves and their families, and the increase and promotion of
the interests of literature.”

These last reasons appeared so convincing to three out of
the four Judges who heard the cause, one of whom was Lord
Mansfield, that judgment was pronounced m favour of the
plaintiff ; and although a writ of error was afterwards brought,
the plaintiff in error suffered himself to be non-prossed ; and
the Lords Commissioners, after T'rinity Term, 1770, granted
an injunction.
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CHAPTER IX.

FROM THE DECISION IN THE CASE OF MILLAR AGAINST
TAYLOR I1; 1769, T0 TRAT OF BECKFORID AGAINSY
iooo, 1798.

Tur security and protection given by the foregoing decision
to Copyright property, did not, however, long continue; for
in a casc that arose soon afterwards, where judgment was
given on the authority of the foregoing decision, the defend-
ant was advised to try an appeal to the House of Lords,* on
which occasion the following questions were propounded to
the Judges :—

‘1. Whether at common law, an author of any book or
literary composition, had the sole right of first printing and
publishing the same tor sale, and might bring an action against
any person who printed, published, and sold the same with-
out his consent ?

¢« 92, If the author had such right originally, did the law
take it away upon his printing and publishing such book or
literary composition ; and might any person afterwards re-
print and sell, for his own benefit, such book or literary com-
position, against the will of the author ?

¢ 3, If such action would have lain at common law, is it
taken away by the statute of 8 Anne? And is an author by
the said statute precluded from every remedy, except on the

* Donaldson r. Becket and others, an 1774, 2 Bro. P. C. 129, 4 Burr. Rep.
. 2408,
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foundation of the said statute, and on the terms and condi-

tions prescribed thereby ?”

And after time being given to consider, they dclivered
their opinions seriatim ; and there were of the cleven Judges,
cight to three for the affirmative on the first question; four
to seven on the second ; and six to five on the third ; so that
it was concluded, that although an author by common law
had an exclusive right to print his works, and did not lose it
by the mere act of publication, yet the statute of 8 Anne,
c. 19, had completely deprived him of that right. Lord
Mansfield did not, out of delicacy, (as it is unusual for a Peer
to support his own judgment) deliver any opinion; but it is
wellknown that he concurred with the eight upon the first ques-
tion, with the seven on the second, and with the five upon the
third. Justice Blackstone was one of the majority on the
two first questions, and of the minority on the third.

So that {nis opinion of the Judges, as to the 8 of Anne
taking away the right at common law, was only carried by a
majority of one out of the eleven; and had delicacy permit-
ted Lord Mansfield to support his own decision, the Judges
would have been equally divided.  Besides, of the six Judees
who decided that the 8 of Anne had taken away the common
law right of the author, there was one who was of opinion,
that the author had not the sole right of first printing and
publishing his work, and could not maintain an action against
those who did so without his consent; two who held, that
although the author had this right, he could not maintain
any action, unless it were taken from him by fraud or vio-
lence; and a fourth, who considered, that although an author
had the sole right of first printing and publishing, and could
maintain an action for its infringement ; yet the moment he
clected to publish, he avandoned this right, and any one
might reprint the same: so that there were only two out of
the six, that actually considered the point of the 8 of Anne
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taking away a previously existing right, the other four ngy
agreeing that there was any such previous right.

But, doubtful therefore as this opinion may well be cons;.
dered, it was a judgment on an appeal to the highest tri.
bunal the law recognizes, and as such was esteemed prac-
tically decisive of the point-—that any common-law right
the author might beforc have had, was taken away by the 8
of Anne.

The result of this trial, when known, so alarmed the trade,
by the serious consequences of it on their property, that
they immediately presented a petition to the House of Com..
mons* setting forth € that they had constantly apprehended
that the 8 of Anne, c. 19, did not interfere with any Copy-
right that might be invested in the petitioners by common
law ; and that they had therefore, for many years past, con-
tinucd to purchase and sell such Copyrights, 1n the same
manner as if such act had never been made: That the peti-
tioners were confirmed in such their apprehensions, in regard
that no determination was had during the period limited by
the said act, in prejudice of such common-law right ; and the
same was recognised by a judgment i the Court of King’s
Bench, 1n Kaster, 1769 ; that 1n consequence thereof many
thousand pounds had been at different times invested in the
purchase of ancient Copyrights, not protected by the statute
8 of Anne, so that the support of many families in a great
measure depended upon the same ; that, by a late decision of
the House of Pecrs, such common-law right of authors and
their assigns had been declared to have no eaistence, whereby
the petitioners would be very great sufferers through their
former voluntary misapprehension of the law ; and therefore
praying the House to take theiwr singularly hard case into
consideration, and to grant them such relief in the premises

as to the House should scem meet.’

* On the 28th of February, 1774,
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A committee was accordingly appointed, and on the 24th
of March, 1774, they gave in their report, in which they re-
ferred to evidence laid before them of the practice and belief
of the trade as to a common-law right, till the recent decision
in the House of Peers ; and of the immediate depreciation 1n
the value of Copyrights which had ensued from that decision.
Leave was accordingly given to bring in “ a Bill for relief of
booksellers and others, by vesting the copies of printed
books in the purchasers of such copies from authors or their
assigns, for a time therein to be limited.”

It was taken up to the llouse of Lords on the 31st of
May, but on the 2nd of June, on its being read a first time,
it was moved that it be recad a second time that day two
months. A debate thereupon ensued.

‘Lord Lyttleton was for its being read a second time, and
said that he had letters from Dr. Robertson, Mr. Hume, &c.,
in favour of the Bill, and that the price the booksellers gave
for Ilawkesworth’s voyage, was proof that they did believe
they had a common-law right. That this Bill was not to re-
peal that decision which the house had come to, but to re-
lieve men who had laid out about £60,000 in Copyright
since the year 1769. llc¢ also said in the course of his
speech : ¢ Authors are not to be denied a free participation of
the common rights of mankind, and their property is surely
as sucred and deserving protection as that of any other
subject.’

Lord Camden, however, urged, ¢that they necver could
suppose th.y had a common-law right, for that it was first
supported by Star Chamber decrees ; that when they obtained
the Act of the 8th of Anne, they could not suppose it, for the
advantage and sccurity of that Act were far short of what
the common-law afforded them, had their claims been defen-
sible on that ground ; that on the expiration of the mono-
poly, in 1731, they could not fall into such a mistake, for
they applied to Parliament for an extension of the monopoly
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in the years 1735, 6, and 7 ;% and that he could not byt
think this attempt an affront on the house, viewed with re-
gard to their recent decision.’

Lord Denbigh and Lord Apsley (the Lord Chancellor)
also spoke against it. Lord Mansficld was not present dy.
ring the debate. The house then divided, and the motion
was carried by a majority of 21 to 11; so the bl was never
further proceeded with. The account of the dcbate is very
mcagre, and we cannot learn what were the precise provi-
gsions of the bill ; but it would appear that it was not foundeq
on any general principles, but had only a himited application
to Copyrights then in being.

Alarmed by the recent decision, the Universities applied
to Parliament for protection of their Copyrights; and these
powerful bodies, allied as they were to both houses by ties
and associations, perhaps the strongest and most lasting of
the kind that occur in 2 man’s Iife, had no difficulty in ob-
taining that justice for themselves which was sternly denied
to the owners of Copyright at large.

The 15 of Geo. 111, c¢. 53, was passed, which enables the
Universities and the Colleges of Eton, Westminster, and
Winchester, to hold in perpetuity the Copyright in all works
already given, or which might hercafter be given them under
similar penalties, as in the 8 of Anne.

It appeared that 1t had been for some time the practice
with booksellers, in order to evade what they considered the
oppressive tax of giving in nine copies for the public librarices,
to enter only the title of the first volume of their works in
the register book ; and then the public hibraries could only
claim a single volume, which of course was uscless, and sel-
dom demanded. To remedy this, a clause was inserted in
the above act, that no penalties under the 8th of Anne should

* Lord Camdcen seeins to have mistaken the object of those apphcations to
Parliament. 5Sce ante p. 37, +
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accrue, unless the title to the whole copy ot a work, and
every volume thercof, should Dbe entered in the register book
of the Stationers’ Company; and unless nine copics of it
were actually delivered to the warehouse-keeper of the Com-
pany for the use of the libraries in that act mentioned.*

By this we may clearly see the high favor in which the
Universities stood, when they uot only procured a statute
conferring especial protection o their Copyrights, but also
procurcd a confirmation of their claim to a gratuitous copy
of each work that was published by others who enjoyed no
such privilege. But the effect of this latter concession did
not answer its expectation; for several booksellers preferred
losing the protection afforded by the 8th of Anne altogether,
by not entering their works in the register book, to dehver-
ing nine copics gratuitously of expensive and costly works:
and of this more hereafter.

In 1798, a point, which was incidentally touched on in the
foregoing case of Millar against Taylor, namely, whether the
author had any right conferred by the 8th of Anne, beyond
the remedies specifically pointed out by that act, came before
the Court of King’s Bench, in the case of Beckford against
Hood, + which was an action on the case for damages
brought by the author of a book for pirating it, during the

28 years given by the Statuic. And three points were r?mde :
ist. ‘That no action for damages would lie since the 8th of
Anne; 2ndly. That if it would lie, the provision in the sta-
tute which requires the entry at Stationers’ Hall, must be
duly complied with ; And 3rdly, That the plaintiff had aban-
doned his property in it, by publishing it anonymously. But
it was decided, on the principle laid down by Mr. Justice
Yates, in the case of Millar against Taylor,} that, by the first
section of the 8th of Anne, the author had an absolute right

for a term of years, sufficient to support an action on the

* Sce. vi. + 7 Term. Rep. 620,
+ 4 Burr. Rep. pp. 28450, 1; and sce Ante, pp. 44, 5.
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casc: * that by the interpretation given to the clause requir.
ing the entry, Dy the 6th scction of the 15th Geo. I11. ¢. 53
it was clear that the entry was only requisite to cntitle g
party to the penaltics ; and with regard to the not affixing q
name to the publication, that such an omission could not be
looked on but by the utmost casuistry, as a purposed aban-
donment of a preceding right.

The Court, in this case, felt the difficulty in which they
were placed by the decision in the House of Lords, on the
appeal of Donaldson against Beckett and others, for they
werec bound to construe the statute 8 of Anne, c. 19, as
taking away a previously existing common-law right of the
author ; and yet they could not conceal from themselves, the
injustice of such a construction, or reconcile it to the express
language of the act. ¢ They could not find 1n this act * ney
said, ‘the encouragement which the statement in the recital
held out to authors. The supposed remedy was wholly ina-
dequate to the purpose : 1t only gave penalties and forfeiture
and cven those not to the author, but to any who might pre-
occupy his place by first suing.” They were therefore obliged
to put what may almost be termed a forced construction on
the first section, to supply the remedy they felt to be neces-
sary, and which they in vain sought for in the express pro-
visions of the act.

* This dccision scemed contrary to that in Donaldson #. Becekett and others,
where five out of the six Judges, (all that considercd this point) held that an
author ‘““was precluded from every remedy, except on the foundation of the
statute, and on the terms and conditions prescribed thereby.'  But Mr, Justice
Grose in this case said, with refercnce to that decision, that *‘the amount of
their opinions only went to establish that the common-law right of action could
not be exercised beyond the (ime limited by that statute.”

T This fact alone scems to me a stronga rgument that the 8th of Anre, . 1y

’

did not take awny the author's pre-existing common-law right.
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CHAPTER X.

FROM THE PASSING TUE 41 GEO. Ii. €. 107, 10 THE
PASBING THE 51 GEO. 111, ¢. 1566, 1801-14,

Tuar there might, however, be no longer any reason for
litigation on the subject of the foregoing dccision, and that
the point might be settled beyond a doubt, a bill was brought
into Parliament on the 9th of June, 1801, entitled, ¢« .\ Bill
for the further Encouragement of Learning i the Unmted
Kingdom of Great Britain and Ireland, by securing the
opies and Copyright of printed books to the Authors of
such books, or their Assigns, for the time to be therein men-
tioned.”” By this bill, which was not to have a retrospcetive
effect, it was enacted, that the author or lus assigns of any
work, might bring a special action on the case, and recover
damages, with full costs of suit, against any onc pirating his
book, or publishing or exposing to sale any such pirated
copv, within the term of ycars limited by the 8 Anne.  All
such books were to be seized and made waste paper of, and
the penalty upon cvery sheet so found, impoesed by the R
Anne, was increased to 3d. There was however a proviso,
that no one should be liable to the penalty of 3d. per sheet,
unless the title to the work was duly entered in the register
book of the Stationers’ Company.

It also enacted, that no one should import any book first
printed 1: Great Britain within twenty years, on pain of for-
feittng all such books, double their value, and a penalty of
£10.

In 1ts progress through the Committee, a clause was
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added, conferring on Trinity College, Dublin, the same per-
petual copyright as had been given before by the 15 Geo. IT1.
c. 53, to the Universities, &c., under the same remedies and
penalties as were enacted with regard to authors. A clause
was also inserted in the Commons, giving a copy of cvery
book published to Trinity College, Dublin; and the Lords
amended it in the Upper House, by adding another copy for
King’s Inns, Dublin, thus increasing the number of copies
to be furnished gratuitously by an author to public libraries,
to eleven.

There is no account remaining of any debate on this bill,
It was passed in less than a month, being introduced into
the Commons’ House on the 9th of June, and recciving the
Royal assent on the 2nd of July.* It conferred some benefit
on authors, mmasmuch as it extended the protection of copy-
richt to all parts of the British dominions, and inereased the
penalties enacted by 8 of Anne, although they remained stiil
very trifling.

About this time a grievance, which had been borne for
some time in silence, began to be severely felt, and this was
the gratuitous delivery to public libraries, of at first nine,
now increased to eleven, copies of every book published.
Whilst 1t only extended to the ordinary run of books, it was
not resisted ; but when costly and illustrated works were de-
manded, of which limited editions only were printed, it be-
came a grievous tax, and publishers preferred losing the
Copyright 1n such works, which were not easily pirated, to
complying with the demand. They reasoned, that if they
were willing to relinquish all benefit under the Copyright
Acts, by not entering these works in the register book of the
Stattoners’ Ccmpany, there was no power legally or cquita-
bly which could force them to give up their property ; for
the obligation could not take effect, if they did not claim

* 31 Geo. Il c. 107,
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under the statute, it being only imposed in exchange for the
benefit conferred.

And the Universities, taking the same view, which indeed
scems only a just one, although pronounced afterwards not
legal ;¥ and finding that they did not get copies of those
works which they were the most eager to have, as being the
most expensive to purchase; and that, even with regard to
the generality of books, every expedient was adopted to
evade their claim to the gratuitous delivery of copies; pro-
cured a bill to be brought into Parliament, which at the
same time 1t was to effectually secure to them their right to
the copies, was to offer to authors a supposced equivalent
for this tax, in the shape of an extension of the term of
Copyright.

It was introduced on the 16th of June, 1808, and was thus
entitled : “ A Bill for the further Encouragement of Learning
in the United Kingdom of Great Britain and Ireland, by se-
curing to the Libraries of the Universities, and other public
libraries, copies of all newly printed books, and books re-
printed with additions, and by further securing the copies
and Copyright of printed books to the authors of such books
or their assigns, for a time to be limited.” The means by
which learning was to be further encouraged, are undoubt-
edly misplaced ; the securing a further term to authors being
certainly the most likely way, and the obliging them to part
with eleven copies of every work gratuitously, the least so,
to effect such an object.

On the following day, on its being read a second time, it
was objected that more time should be given, ¢for the due
consideration of a subject in which the interests of the most
meritorious, although perhaps not the most opulent class of
the community were so seriously concerned.” Mr. Villiers,
however, who brought in the Bill, pressed the second read-

* Juniv. of Cambr. v. Bryer. 16 East. p. 317.
I
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ing ; as, he said, he saw no reason for further delay, and suf-
ficient time would be afforded for every reasonable purpose,

On the 22nd, Mr. Villiers moved, that the house, pursuang
to order, should go into committee on the Bill.  Mr. Wynne,
although of opinion that the period of Copyright ought to
be extended to 28 years certain, also thought € that no author
should be allowed to dispose of his Copyright for more than
14 years. As to the other part of the Bill, requiring that o
copy of cach work to be published should be sent to the
public libraries, the booksellers who were the largest pub-
lishers, felt it would be so injurious to their interests, that
they had prepared a petition against that part of it, whick
he expected would be ready to present 1n the course of the
cvening.” It was then proposed that the Bill should be di-
vided, and that part which related to the further term to be
oiven to authors in ther copres, postponed Gl nest segsion,
on account of the lateness of the period at which it was
brought forward, and the delicacy and difficulty of the ques-
tion ; and the other part respecting the securing the delivery
of the eleven copies, as it was only to make more edectual
an existing law, should be forthwith passed : on which,

“ Sir Samuel Romilly regretted that it was now proposed
to pass that part of the measure which was the most objec-
tionable, or rather the ouly objectionable part of it. The
system of Copyright established in this country, made the
public, instead of any individual, the patrons of literature ;
and this, with a view to independence of sentiment and just
thinking, was an Inestimable advantage. It was certainly
highly expedient that the libraries of the different Universi-
ties should be properly providec with books ;* but he was
astonished that 1t should be proposed to lay a tax upon au-

+* This was in answer to the argument urged on the other side, ‘that s
stipulation was favourable to learning, as thereby students in the Universi-
ties would be enabled to consult books which otherwise they would be unable to
purchuse.’
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thors for that purpose, which the public at large did not
hear. There were many works which cost 50 guineas a
copy, and was 1t not monstrous that the authors and pub-
lishers should be taxed to the amount of 550 guincas, by
being obliged to give away 11 copies? The fact was, that
such works, from the cxpense attending them, werc in no
danger of being pirated ; no person being able to enter into
competition with them, or to deprive them of the benefit of
Copyright therein. There were other books, however, of
great sale and merit, though cheap, to which the contribu-
tion of eleven copies would be easy ; but he should certainly
propose that expensive works, when the publishers were not
anxtous about their Copyright, should be exempted from
this contribution.’

It was contended, however, that it was only a confirma-
tion of the Act of Queen Anne, which had not been acted on
of late years, in consequence of a doubt being suggested in
point of law, as to the efficacy of the Act itself. Mr. Aber-
cromby proposed that the period of Copyright should be li-
mited to 20 years, instead of 28, Mr. Morris insisted, ¢ that
the term of 28 years was not too much for a just Copyright ;
he cited the cases of Dr. Adam Smith’s works, and Dr.
Jobnson’s Dictionary, to prove that most valuable works
were not properly estimated till they had gone through
many editions, and had been long before the public.” Some
further conversation having taken place, the house was re-
~sumed, and the further consideration of the report ordered
for the 24th instant.

However, 1t appeared to be a general feeling that it was too
late in the Session to proceed further with this Bill, for we
hear nothing mere of it between this time and the proroga-
tion of Parliament, which took place on the 4th of July.
And when Parliament met again, Mr. Villiers, in the mcan-
time, having been sent as Ambassador to Portugal, the sul-
ject was not resumed.
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Thus matters remained in the same state, until in 18]1
Professor Christian, who had given the point a great deq) of
time and attention, persuaded the University of Cambridge
that the true construction of the 8th of Anne required a de.-
livery of the eleven copies, whether the entry was made or
not ; and that they had a clear right at law which they might
enforce. Pursuant to his advice, therefore, they brought an
action against a bookseller of the name of Bryer, for not de-
livering a copy of a worl: he had printed, although he had
not cntered the title; and the Court of King’s Bench decided
in favour of Professor Christian’s construction, *

Soon after this decision a motion was made for an amend-
ment of the law on this subject; and as the former motion
by Mr. Villiers was to procure for the Universities a recogni-
tion of a privilege which they did not enjoy, so the present
one, by Mr. Giddy, was to procure for authors and booksel-
lers an enactment destructive of that privilege, which the re-
cent decision in the King’s Bench had now enabled the Uni-
versities to enforce. And as on Mr. Villiers’ motion the
House was advised not to meddle with the matter, since they
had no petitions from parties interested in it ; so on the pre-
sent occasion the motion was prefaced by the introduction of
a petition by Mr. Giddy,t from the booksellers and publishers
of London and Westminster, complaining of the clause, and
showing the hardship in the case of expensive works, of
which only a limited number of copies were printed. They
also complained of the further term of 14 years, being de-
pendant on the author’s being alive at the end of the first,
‘which,’ say they, ¢is a distinction in many cases productive
of great hardships to the families of authors, and is not

founded on just principles.’
On the 11th of Miu.ch, 1813, another petition to the same

* Ulniv. of Cambr. . Bryer. 16 East. p. 317.

+ On the 16th of Dec. 1812,
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effect was produced from several printers of London and
Westminster, and Mr. Giddy thereupon moved ¢ that a
committee be appointed to examine the Acts relating to Co-
pyright, and to report, whether any and what alterations were
requisite to be made therein.” A short discussion ensued,
in the course of which Sir Samuel Romilly, in answer to
some observatiors, said : ¢ There 13 another mistake under
which the honourable gentleman® (referring to a member
who had previously spoken) ¢ labours, in supposing that the
act of Queen Annc conferred a benefit on authors; no such
thing. Before the passing of that act, ruthors had the ex-
clusive property in their works; and the act in qucstion
went to limit that right to 14 years in the first instance, and
to anothier period of 14 years, if the author should be alive
at the expiration of the first period. The only privilege con-
ferred by this act, which authors did not before enjoy, went
to some penalties which were immaterial. It operated in a
way most mjurious to the best interests of literature, for as
young authors were more likely to reach the second term
than old, it gave the immature and jejune compositions of
the former, double the reward reserved for the productions of
ripened genius.”

A committee was accordingly appointed, and on the 17th
of June, they gave in their report, by which they recom
mended some changes and alterations in the law respecting
the delivery of copies to the public libraries, and concluded
thus: “ Lastly, your committee have taken into their consi-
deration the subject of Copyright, which extends at’ present
to 14 years certain, and then to a second period of equal du-
ration, provided the author happens to survive the first.
They are 1nclined to think that no adequate reason can be
given for this contingent reversion, and that a fixed term
should be assigned beyond the existing period of 14 years.”

Nothing more was done this session ; but in the ensuing
onc, on the 10th of May, 1814, Mr. Giddy moved for and
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obtained leave to bring in, pursuant to the report of that
committee, “ A Bill to amend the several acts for the ep.
couragement of learning, by securing the copies and Copy.
richt of printed books to the authors of such books and their
18s1rns,”’

On the 18th May, on the housc resolving pro formi into
commiitee, Mr. Giddy stated shortly the heads of his Bill as
follows : *“1, That it should not be necessary that the copies
of books presented to the public libraries, should be on fine
paper. 2. That no books need be presented to these libra-
ries, unless such as were required from the booksellers, 3.
That all Copyrights should be entered at Stationers’ Iall;
and that if the author, by a spectal entry, waived his Copy-
right, he shoukd then only be required to present one copy to
the British Museum. 4. That the term of Copyright be ex-
tended trom 14 years certain, and another 14 years if the au-
thor was hiving at the end of the first term, to 28 years cer-
tain.””  And another clausc to prevent the copies presented
to the hibrarics from bemge afterwards sold, which, 1t was
alleged, was often ¢ .

This bill was very near being again postponed to another
session ; but on the 18th of July several amendments having
been discussed and carried,® the bill was ordered to be read
a third time the next dav, which was done, some further
amendments made, and the bill passed and sent up to the

Lords.

The Lords passed the bill with two amendments, which

* In the course of the discussion, Sir Egerton Brydges gave notice that he
woutlld next day ““move for an amendment in the bill to extend further the pe-
riod of copyright.” Whether lLic did so or not, docs not appear ; as there
15 no account of the debate that took piace on the 19th.,  The discussion
on the Isth was princtpally as (o the hardship or cxpediency of the clause,
providing certain copies to be given to public libraries; and Mr. Marsh pre-
sented a petition to the House from a gentleman of the name of Fishel,
““ who, it appeared, had travelled all over Great Britain for the purpose of col-

lecting specimens of pamnting, architectare, and the arty, for the purpose o
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were sections 8 and 9, by which a partially retrospective
effect was given to the further term of copyrnight created by
the Act ; and the Commons, on the 27th of July, agreeing to
those amendments, the bill on the 29th received the royal
assent.

This Act, which stands i the Statute-Book as the 541
Geo. 111, e. 156, repeals so much of the 8 of Anne, and the
41 Geo. IIl., ¢. 107, as requires the absolute dchvery of
eleven copies of every book published, of the best paper; and
instead thereof, cnacts, for the future, that the copies shall
only be delivered, on demand i writing bemng made, and
with the exception of’ the one for the British Muscum, shall
be of that paper, on which the largest number of such book
shall be unprinted for sale.  Penalty, for not delivering copy
according to demand £3, over and above the vaie of the
copy, and full costs of swit ; to be recovered m an action of
debt, or other proper action, in any court of record.

And after reciting the term of copyright created by 8th of
Ane, and confirmed by 11 Geo, TH. nd that it would
afford further encouragement to literature, 1t the duration of
such copyright were cextended in the manner theremafter
mentioned ;7 1t enaets ¢ that i future the term of copyright
shall be for twenty-cight years certain, and it the author be
iving at the expiration of that time, till his death; under
pain of an action on the case for damages, with double costs
of suit; coples of books to be forfeitcd and made waste paper
of ; and a penalty of 3d. per sheet, half’ to the Crown, and
half to the informer.’

The title of all works, except Magazines, &c., (the entry
of the first number of which will sutlice,) t¢ be entered 1
the register-hook of the Scationers” Company, under penalty

afterwards publishing them with plates and ttustrations ; but whe, having fiished
his work with respect to one county only, Bedtowd, was deterred by the grea

expense of the work, and the necessity of presenting the public ibraries with

cleven coples of at, from proceedin rather.
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of £5, and eleven times the value of the work; with & pro.
viso that a want of such entry shall not forfcit copyright, bui
only subject to penalty.

Sections 8 and 9 give living authors of works published at
the time of passing the act a further modified intercst in the
copyright, under certain circumstances*; and section 10
limits the time of bringing actions, &c., for oficnces against
this act to one twelvemonth.t

In 1819 a point was made, whether by the wording of
this act, the author of a picce first published 1w manuseript,
did not lose his copyright; for that the statute made the
printing a condition precedent. But Chief Justice Abbott
dcecided, “ that the above statute must be censtrued with
reference to the 8th of Anne, ¢. 19, which 1t recites, and
which, together with the 41 Geo. 111., c. 107, were all made,
‘in pari materid,” for the purpose of cnlarging the rights of
authors; that the 8th of Anne,c. 19, gave to avthors a copy-
right in works not only composed and printed, but composed
and not printed; a1 that he thought it was rot the mtention
of the legislature  fier to abridge authors of any of ther

* In 1818, a question arose as to the construction of thesc clauses; and it
was decided by the Court of King’s Bench, {Brooke v. Clarke, 1 B & A. 396)
that these clauses gave authors who had published their works less than fourteen
years before the passing of that act, an absolute term of fourtecn years, after
the cxpiration of the first fourteen years; and to authors who had pub.
Y.shed their works less than twenty-eight years before that act, the copyright for
their life.  Put where the interest was not in the aathor, or his assigns, by the
existing law, at the passing of the act, then it did not re-create a term, for the
whole intention of the nct was merely to extend it.  And this decision was agree-
able to common justice; for where the author’s right had expired before the
passing of the act, some third parties might have undertaken to print it, and it
would have been hard upon them to revive the copyright, which they had con-
¢ Inded as ended.

+ This act i3 the one now in foice, regulating copyrizht property. The only
subsequent alteration is respecting the gratuitous delivery of copies to the public
libraries, which by the 6th and 7th William IV, ¢. 110, ts now limited to five
copies instend of eleven.
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former richts, or to impose upon them as a condition prece-
dent, that they should nnt sell their compositions in manu-

script before they were printed.” *

* Whitc v. Geroch, 2 B. & A, 208, This casc is not so reported as to enable
one to ascertain on what precisc grounds it wus contended that e ‘sale in MS.’
took away the author's right by the 54 Geo. III. The word, it is conceived,
ought to be a ‘ publication in MS." Fven the particular words relied on in the
statutc, do not seem to be given; for those that arc given, do not appear to
justify the conclusions sought to be drivvn from them.



74 HISTORICAL BKETCH

CHAPTER XI.

FROM TIE PASSING TRE 54 GEO. 3, €. 100, 1N IR14, 10
THE END OF THE YEAR, 1530.

I~ the meantime, on the 19th of June, 1817, Sir Egerton
Brydees moved for leave to bring m a bill to amend the
foregoing act, “so far as regards books published betore the
act of Queen Anne, respecting the claims to cleven copies
of the sald books, and also to very lunited cditions of
books ;”> which, after dchate, was negatived by a maiority
of one only: the numbers beimng, Ayes 57, Noes 58, %
In the course of the debate, Mr. bBrougham said: €cer-
tainly the provisions of the last bill rendered it necessary
to be amended, as 1t imposed a greater burthen on au-
thors than they ought to bear. It certainly was not any
cncocuragement to learning to impose on poor men the
task of supplying the University with books, and therchy
unnceessarily sparing the funds of those rich and well-
cndowed bodies.’

On the 3rd of March, in the following year, Sir I8, Brydges
again brought forward his motion, and the bill was allowed
to be brought in, it being agreed that the opposition should
be reserved for the sccond reading.

Numerous petitions i favour and aganst the bill were at
various times presented.  Among the rest, ‘irom certain au-

* Sir Egerton personally felt the hardship ot this tax, i the various scarce

and curtous works he published at his private press at Lee Prory, Kent.
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thors and composers of books,” in which the following sound
and forcible remarks occur* € The petitioners humbly sub-
mit, that in this great commercial and wealthy country, re-
putation alone cannot be a sufficient stimulus to authors
to compose or publish valuable works, and more especially
those which involve much expensc; the affluence of the
country operates not only to make the annual expenditure
for subsistence considerable, but also to enhance the charges
of every publication; the same prosperity of the country
leading to costly habits of living, prevents men of literary re-
putation from holding the same rank in this country that 1t
obtains i1 some others ; justice also to the family who have
to derive their nurture and respectability from the parental
labours, compels the parent to devote some portion of his
attention to pecunmary considerations ; hence an author can
rarely write for fame alone, and cvery subtraction {rom
his profit, and - cry measure that will danimish his ar-
dour to prepare, and the readiness of booksellers to pub-
lish his work, especially as so many require such large
sums to be expended and risked upon them, 1s an injury,
not only to authors, but to literature 1itself. That not
only great natienal celebrity arises from superior excellence
in works of a.t and literature, but it may be considered
to be cqually true that whatever discourages or obstructs
the progress of literature in any country, will produce
i time a national (nferiority ; and those political cffects
will be severcly felt when they will be with much diificulty
remedied.”

The booksellers complained very much, and with some
justice, that the libraries, with the exception of two, did not
confine their demands to useful books, but exacted a copy
of every work, however trifling 1t might be ; even vovels and
music.t

* Preseated, Apul &) 181+, o Peution, & Apil, L1239
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A committee was appointedto search into the origin of
this delivery of copies, and to rcport thereupon to the house

which they did accordingly on the 5th of June, 1818, ang
after tracing it from the carly zgreement made by Sir Thos

Bodley with the Stationers’ Company, through its interme.
diate steps, and remarking, ¢ that in no other country was
there a demand of this nature carried to so great an extent -
that in America, Prussia, Saxony, and Bavara, one copy
only was required to be deposited ; n France and Austria,
two; and in the Netherlands, threc: but in several of these
countries even this was not necessary unless Copyright was
to be claimed:’ They concluded by advising that this gra-
tuitous delivery be done away with, except as regarded the
British Museur. ; and if the Copyright be actually aban-
doned, then that no dclivery at all should be necessary.  On
the report being given in, a debate arose, and it was then
wrged against the adoption of 1t, that the resolutions the com-
mittee had come to, were carried by a very slight mgjority ;
a majority of only one in one c~se, and of the casting vote of
the Chairman in another. The Report howeve: was ordered
to be printed.

But the Parliament shortly zfter breaking up, nothing
more was done with this bill; and when the ncw Parhament
met on the 14th of January 1819, the subject was not agum
resumed, although, on the 22d of March, a petition for altera-
tion of the existing law was presented from the booksellers,
in which it was stated, *“That the delivery of eleven copies
of only five works, namely, ¢ Dugdale’s Monasticon Anglica-
num,’ his ¢ History of St. Pauls,’ ¢ Portraits of Illustrious
Personages,” ¢ Ormerode’s Iistory of Cheshire,” and ¢ YWoced'’s
Athenx Oxonienses,” woitld amount to £2198, 14s., and that
the delivery of only one work, ¢ Dodwell’s Scenes and Mo-
numents of Greece,’” would, at the trade price, be ubout
£275° The chietf reason, perhaps, that the subject was not
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resumed, wns, that its principal supporter, Sir K. Brydges,
Jdid not sit in the succeeding Parliament,

We do not find the subject again mentioned, till after a
lapse of twelve years, when, on the 28th of Jualy, 1832, Mr.
Spring Rice brought forward a motion to buy up the righ
of the Marischal College of Aberdeen to a copy of every new
work published, which they were willing to dispose of for
£460 a-yecar ; and the copies thus acquired were to be de-
voted to a project then afoot, of exchanging literary works
with France, to which the French Government, on their part,
were willing to agree. The hardship on the proprictors of
Copyright, in having to furnish these eleven copies, was
again referred to in the coursc of the debate, and a wish ex-
pressed, that some measure might be taken to do away with
so oppressive and injurlous a tax.

Accor " nely, although this right of the Marischal Collese
to a copy of every work was purchased, it was thought bet-
ter not to exccute the latter part of the project, but to give
the benefit ot the purchase to the booksellers, by not exact-
ing the copy thus acquired.

In this state, matters remained till the 28th of Apml, 1536,
when Mr. Buckingham moved for lcave to bring ii: a bill to
do away with the delivery of the cleven copies, "n a speech
which merely recapitulated the arguments already noticed.
The bill, when brought in, remained some time in tue Com-
mons’ Ilouse, but passed more quickly through the words,
and received the Reyal assent on the 20th of August,
1836.%

It enacts, thnt so miich of the 51 of Geo. 111, as relates to
the delivery of a copy of every bool- printed to the warchouse-
keepers of the Stationers’ Company, for the use of the hirary
of Zion College, the libraries of the four Umversities of Scot-
lard, and the King’s Inns’ Library, Dublin, should be re-

* (&7 Wm.IV.e 110,
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pealed ;* and it cmpowers the Lovd Treasurer to make com-
pensation out of the Consolidated Kund to those hibrarics forthe
loss of that privilege, which compensation 18 to be exclusively
applied to the purchase ot books.

» Sn that only five eopics are now reguired to be delivered gratuitouddy fop

the use of public libraries,
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CHAPTER XII.

THE MOTION OF SERAEANT TALFOURD FOR AN AMEND-
MENT OF THE COPYRIGHT LAWS IN 1837, AND THE
PROCEEDINGS THEREON, TO THE ACCESSION OF HER
PRESENT MAJESTY.

Havi:  orought down this Sketch of the History of Literary
Properiy thus far, it now remains for us to record the re-
cent efforts which have been, and, we hope, stilt will cortinue
to be made, to restore to authors and their heirs, some portion
of that extended right in their works, which they possessed
before the ¢ fatal gift” of the 8 of Anne, c. 19.

And as a question of this kind was little likely to arouse
interest or awaken excitement—to confer present popularity
or promise future—we must not scek for its mover amongst
the leaders of party, either Ministerial or Opposition 3 but we
must seek for onc who, to great abilities should unite pure
motives—who, to the voice of justice should sacrifice the
cravings of ambition ; one who should not only have the clo-
quence to persuade, but the judgment io suggest; one who,
frec irom taint of party, might stand forth conspicuous on
other grounds—on grounds of public esteem for public me-
rit; who mught advocate the claims of the great and the
noble with a kindred spirit ; and who, while he should have
atl the poet’s senstbility to feel and lament the wrong, should
also have all the advocate’s knowledge and acuteness to pro-
pose the vemedy.

Such a man was found 1n the author ot Ion. the honourablc
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and learned member for Reading.  In lum, the rights of t)e
ereatest benefactors of mankind had an cloquent, learned,
and judicious advocate.

On the 18th of May, 1837, Mr. Sergeant Talfourd moveg
for leave to bring in a bill to amend the law of Copyright, in
a speech which was listened to by the House € with a feeling
of the most unmingled gratification’* As the occasion is
too recent to require us to enter fully into the topics of the
speech, we will merely cite the following passages, giving the
learned Sergeant’s views on one or two points.

He thus adverts to the utter want of generous feeling they
display, who scek to deprive genius of all substantial reward,
because without it it will struggle for fame alone. “When
the opponents of literary property speak of glory as the re-
ward of genius, they make an ungencrous use of the very
nobleness ¢ - 1impulses, and show how little they have pro-
fited by 1ts Lugh example. When Milton, in poverty and in
blindness, fed the flame of his divine enthusiasm by the as-
surance of a duration coequal with his language, I believe with
Lord Camden that no thought crossed him of the wealth
which might be amassed by the sale of his poem; but surcly
some shadow would have been cast upon ¢ the clear dream
and solemn viston’ of his future giories, had he foreseen that,
while booksellers were striving to rival each other in the
magnificence of their editions, or their adaptation to the con-
venience of various classes of his admirers, his only surviv-
ing descendant-——a woman —should be rescued from abject
want only L¢ the charity of Garrick, who, at the solicitation
of Dr. Johnson, gave her a benefit at the theatre which had
appropriated to itself all that could be represented of Comus.
The hiberality of genius is surely ill urged for our ungrateful
dental of 1ts rights, The late Mr. Coleridge gave an exam-
ple not merely of its liberality, but of its profuscness ; while

* Speech of the Honourable Spring Rice.
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he sought not even to appropriate to his fame the vast intel-
lectual treasures which he had derived from boundless re-
search, and coloured by a glorious imagination ; while he
scattered abroad the sceds of beauty and wisdom to take root
in congenial minds, and was content to witness thewr fruits
in the productions of those who heard him.  But ought we,
therefore, the less to deplore, now when the music of s
divine philosophy is for ever husiice’, that the earlicr portion
of those works on which he stamped his own inpress—all
which he desired of the world that it should recognize as his
—are published for the gain of others than his children—
that his death 1s illustrated by the forfeiture of their birth-
rieht > What justice is there n this? Do we reward our
heroes so 2 Dud we tell owr Marlboroughs, our Nelsons, our
Wellingtons, that ylory was thewr reward, that Lhey fouyld for
pasterity, and that posterity would pay them? We leave
them to no such cold and uncertain requital 5 we do not even
leave them merely to enjoy the spoils of thew vietories, which
we deny to the author—-we concentrate a nation’s honest feel-
ing of gratitude and pride into the form of an endowment,
and teach olher ages what we thouyht, and what they onght to
think of theie deeds, by the substantial memorials of our
praise.”’

He then shows the mjustice of the term ot Copyright being
dependent on the author’s life, * There 1s something peculiarly
unjust in bounding the term of an author’s property by hus na-
tural life, if he should survive so short a period as twenty-
cight years, It denies to age andexperiencetheprobable reward
it permits to youth—to youth sufficiently full of hope and joy,
to slight its promises. It gives a bounty to haste, and informs
the laborious student who would wear away his strength to
complete some work, which ‘theworld will not willinglylet die,’
that the more of his hfe he devotes to its perfection, the more
limited shali be his interest i ats fruits. It stops the pro-
oress of remuneration at the moment it 1s most needed, and

; :
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when the benigaity of nature would cxtract from her last
calamity a means of support and comfort to survivors. At
the moment when hir name is invested with thie solemn inter-
est of the grave—when his eccentricities or frailties excite a
smile or a shrug no longer—when the last seal is set upon
his earthly course, and his works assume their place among
the classics of his country—your law declares that his works
shall become your property ; and you requite him by seizing
the patrimony of his children.”—The term allowed by the
existing law is curiously adapted to encourage the lightest
works, and to leave the noblest unprotected. Its little span
18 ample for authors who seek only to amuse; who ‘to be-
guile the time, look like the time;’ who lend to frivolity or
corruption ¢lighter wings to fly;> who sparkle, blaze, and
expire. These may delight for a season, the t.ve-flies on the
heaving sea of public opinion-—the airy proofs of the intel-
lectual activity of the age; yet surely it is not just to legis-
late for those alone, and deny all reward to that literature
which aspires to endure.”*

In conclusion, the learned gentleman said: I do not in
truth ask for literature favour ; I do not ask for it charity ; I do

not even appeal to gratitude in its behalf; but I ask for it a por-
tion, and bul a portion, of that common justice which the

* On a subsequent occasion, on the 25th of April, 1838, he again returns to
this subject, and asks—* Is there any magic in the term of twenty-eight years ? Is
there any conceivable principle of justice which bounds the right, if the author
survives that term, by the limit of his natural life? As far as expediency shall
prevail—as far as the welfare of those for whom it is the duty and the wish of
the dying author to provide, may be regarded by Parliament; the period of
his death is precisely that when they will most need the worldly comforts which
the property in his work would confer. And ag far as analogy may govern, the
very attribute which induces us to regerd ~vith pride the works of intellect, is,
that they survive the mortal course of those who framed them—that they are
akin to what is deathless. Why should that quality render them worthless to

those in whose affectionate temembrance their author still lives, while they at-
test a nobler immortality "
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coarsest sndustry obtains for its natural reward, and which
nothing but the very cxtent of its claims, and the nobleness
of the associations to which they are akin, have prevented it
from receiving from our laws.”

Leave was given, without one dissentient voice; and on
the 6th of June accordingly, was brought in “a bill to con-
solidate and amend the laws relating to copyright in printed
books, musical compositions, acted dramas, and engravings,
to provide remedies for the violation thereof, and extend the
term of 1ts duration.” As this bill has been subsequently
much altered, we shall not enter into its details ; but merely
mention its principle, which still remains the same, and
which is to extend the term of copyright, and facilitate the
means afforded for its protection, The period of extension
proposed 1s for the author’s life, and the term of sixty years,
to commence from the day of his death.

It was brought forward rather late in the session, and
the demise of the Crown intervening, it was impossible to
proceed further with it. Accordingly on the 28th of June,
on the question that the bill be committed, the learned Ser-
peant said, that the House having recognized the principie of
the bill on the second reading, it was not his intention to
proceed further with it; but having received various sugges-
tions from various quarters on the subject, he should at the
next meeting of Parliament bring forward a bill, which he

hoped would be still more complete in its details than the
present,
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CHAPTER XIII.

THE PROCEEDINGS RESPECTING THE AMENDMENT OF
THE COPYRIGHT LAWS IN THE PIRST SESSION OF THE
PRESENT PARLIAMENT.

ACCORDINGLY, shortly after the meeting of the new Parlia-
ment,* the learned Sergeant moved for leave to bring in a bill
similar to the one of last session, for amending the law of
copyright. In this bill, the clauses relating to engravings
were left out, as it wac intended to bring in a separate bill to
amend the law respecting sculpture, and the law respecting
engravings was to be included init. So also a clause respect-
ing international copyright weos left out, as it was to be the
subject of a separate bill.t

Leave was again readily and unanimously given to bring

® On the 14th of December, 1837.

+ The learned Sergeant thus described the state of international copyright, in
his speech on the 18th May, 1837. ‘ At present, not conly is the literary inter-
course of countries, who should form one great family, degraded into a low series
of mutual piracies, not only are industry and talent deprived of their just reward,
but our literature is debased in the eyes of the world, by the wretched medium
through which they behold it. Pilfered, and disfigured in the pilfering, the no-
bieat images are broken, wit falls pointless, and verse is only felt in fragments of
broken music :—sad fate for an irritable race ! The great minds of our times have
now an audience to impress far vaster than it entered into the minds of their
predecessors to hope for; an audience increesing as population thickens in the
cities of America, and sprends itself out through its diminishing wilds, who speak
our language, and who look on our old poets as their own immortal ancestry.
And if this our literature shall be theirs; if its diffusion shall follow the efforts
of the stout heart and sturdy arm in their triumph over the obstacles of nature;
if the woods stretching beyond their confines shall be haunted with visions of
beauty which our poets have created, let those who thus are softening the rugged-
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in this bill ; but when it came to the second reading, a serious
and formidable opposition had presented itself. There was a
clause in it, providing that in cases where thc author had
assigned away his whole interest according to the existing
law, the assignee should enjoy it for the period only that he
had bought it ; and that the further term of sixty years from
the author’s death, should revert to the author or his heirs;
with a proviso, however, authorising the assignee to sell all
such copies as he might have on hand at the death of the
author. Now it would appear that by the practice of the
trade, the term of Copyright was in reality generally pro-
longed beyond the legal term; no respectable publisher,
from motives of mutual convenience, printing upon an-
other. But however this might answer their purpose among
themselves, and be compatible with justice and equity,
as far as they were conccrned, it was far otherwise
with regard to the author and the public, neither of whom.
profited by this tacit understanding. But the publishers
feeling that if this Bill were passed, they would either, in the
case of a valuable work, have to purchase the remainder of
the term, or be prevented on the death of an author from
enjoying this implied Copyright any longer, tried every
means to oppose a measure which would deprive them of
this source of profit. They put forth all the arguments that
could be alleged against any further prolongation ; but un-
fortunately almost all their arguments applied equally to a
term of Copyright at all. They were indeed chiefly those
which were brought forward in the casc of Millar against
Taylor, and have been already discussed: such as the en-
hancing the price of books; the capricious refusal on the
part of authors, or their representatives, to allow books to
be printed, &c.

ness of young society have some interest about which affection may gather, and
at teast let them be protected from those who would exhibit them mangled or
corrupted to their transatlantic disciples.”
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In moving the second reading of the Bill* the learned Ser-
geant said, that he only wished the House at that stage of
the Bill, to affirm the principle of it, which was, ¢that the
present term of Copyright was much too short for the at-
tainment of that justice which society owes to authors, espe-
cially to those (few though they might be) whose reputation
was of slow growth and of enduring character;’ and he de-
sired the House to recollect that all the other parts of the
Bill were mere questions of detail.

In this speech he thus feelingly and justly alludes to the
reward due to an author: “ We cannot decide the abstract
question between genius and money, because there exist no
common properties by which they can be tested, if we were
diapensihg an arbitrary reward ; but the question, how much
the author ought to receive, is easily answered—so much
as his readers are delighted to pay him. When we say that
he has obtained immense wealth by his writings, what do we
assert, but that he has multiplied the souvrces of enjoyment
to countless readers, and lightened thousands of else sad, or
weary, or dissolute hours? The two propositions are identi-
cal, the proof of the one at once establishing the other.
Why then should we grudge it any more than we would
reckon against the soldier, not the pension or the grant, but
the very prize-money which attests the splendour of his vic-
tories, and in the amount of his gains proves the extent of
ours? Complaints have been made by one in the foremost
rank in the opposition to this bill, the pioneer of the noble
army of publishers, booksellers, printers, and bookbinders,
who are arrayed against it, that in selecting the case of Sir
Walter Scott as an instance in which the extension of Copy-
right would be just, I had been singularly unfortunate, be-
cause that great writer received during the period of subsist-
ing Copyright, an unprecedented revenue from the imme-

* On the 25th of April, 1838.
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diste sale of his works. But, Sir, the guestion is not one of
veward—it is one of justice. How would this gentleman ap-
prove of the application of a similar rule to his own honest
geins? From small beginnings this very publisher has, in
the fair and honourable course of trade I doubt not, acquired
a splendid fortune, amassed by the sale of works the pro-
perty of the public—of works whose authors have gone to
their repose from the fevers, the disappointments, and the
jealousies which await a life of literary toil. Who grudges it
to him? Who doubts his title to retain it? And yet this
gentleman’s fortune is all, every farthing of it, so much taken
from the public in the sense of the publisher’s argument; it
18 all profit on books bought by that public, the accumula-
tion of pence which, if he had sold his books without profit,
would have remained in the pockets of the buyers. On
what principle is Mr. Tegg to retain what is denied to Sir
Walter ? Is it the claim of superior merit? Is it greater toil ?
Is it larger public service? His course, I doubt not, has
been that of an honest laborious tradesman ; but what have
been its anxieties, compared to the stupendous labour, the
sharp agonies of hun whose deadly alliance with those very
trades whose members oppose me now, and whose noble re-
solution to combine the severest integrity with the loftiest
genius, brought him to a premature grave—a grave which,
by the operation of the law, extends its chillness even to the
result of those labours, and despoils them of the living effi-
cacy to assist those whom he has left to mourn him. Let
any man contemplate that heroic struggle of which the af-
fecting record has just been completed, and turn from the
sad spectacle of one who had once rejoiced In the rapid crea-
tions of a thousand characters glowing from his brain, and
stamped with individuality for ever, straining tb- fibres of
the mind till the exercise which was delight became torture
—girding himself to the mighty task of achieving his deli-
verance from the load which pressed upon him, and with
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brave endeavour, but relixing strength, returning to the toil
till his faculties give way, the pen falls from his hand on the
unmarked paper, and the silent tears of half-conscious imbe-
cility fall upon it—to some prosperous bookseller in his
country-house, calculating the approach of the time (too
swiftly accelerated) when he should be able to publish for
his own gain, those works fatal to life; and then tell me, if
we are to apportion the reward to the effort, where is the
justice of the bookseller’s claim ? Had Sir Walter Scott been
able to see in the distance an extension of his own right in
his own productions, his estate and his heart had been set
free ; and the publishers and printers who are our opponents
now, would have been grateful to him for a continuation of
labour and rewards which would have impelled and aug-
mented their own,”

The learned Sergeant thus concluded a very able and elo-
quent speech: “ True it is that in many instances, if the
boon be granted, the errors and frailties which often attend
genius may render it vain; true it is thet in multitudes of
cases it will not operate, but we shall have given to authors
and to readers a great lesson of justice; we shall have shown
Ahat where genius and virtue combine we are ready to pro-
tect their noble offspring, and that we do not desire a mise-
rable advantage at the cost of the ornaments and benefactors
of the world. T call on each party in this house to unite in
rendering this tribute to the minds by which even party as-
sociations are dignified; on those who anticipate successive
changes in society, to acknowledge their debt to those who
expand the vista of the future, and people it with goodly vi-
sions; on those who fondly linger on the past and repose on
time-halluv ed 1nstitutions, to consider how much that is en-
nobling in their creed has been drawn from minds wuich
have clothed the usages and forms of other days with the
symbols of venerableness and beauty ; on all, if they cannot
find some common ground on which they may umnite in
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drawing assurance of progressive good for the future from
‘the glories of the past, to recognize their obligation to those,
the products of whose intellect shall grace, and soften, aud
dignify the struggle.”

Mr. Hume then addressed the House against the Bill, but
his arguments only amounted to this: that the effect ot the
Bill would be to enhance the price of books, and so limit the
scope of intellectual enjoyment, and the advancement of use-
ful learning ; and this line of argument he conceived he fully
proved by a statement that Sir Walter Scott’s ¢ Lay of the
last Minstrel,’ first sold for two guineas, and could now be had
for 1s. 6d.; and * Marmion,’ first sold at 1/ 8s. 6d., and could
now be had for 10d.* The Solicitor General opposed the Bill,
calling it ¢a tax upon knowledge ;> and used the ungenerous
argument that ¢because under the present system works
were produced, it showed that somewhere there was a suffi-
cient stimulus to exertion, and that for his part he would not
consent to grant any furtuer reward.” A long debate ensued,
in the course of which Sir Robert Inglis, Mr. D’lsraeli,
Mr. Milne, the Chancellor of the Exchequer, Mr. Wynne,
and Lord Mahon, spoke in favor of the second reading;
Mr. Pryme, Mr. Ward, Mr. Grote, the Attorney General, t
Mr. Jervis, Sir Edward Sugden, and Mr. Warburton op-
posed it.

‘Che only argument of any seeming weight used by the
opponents of this measure, was that publishers act like mer-
chants, whose principle it always is tc replace their capital
with profit as soon as possible; that they do not care what 18
to take place 60 years hence, and that at the same time that
they would seek to have an absolute assignment of the whole

® The utter inconsequence of these facts, so far as the construction sought to
be drawn from them, must be obvicus to any one of the least disciimination.

+ The Attorney General suggested that the Bill should be altered into one to
empower the judicial committee of the Privy Council to grant an extension of

the present period of Copyright, under particular circumstances, the same as is
now done with regard to patents,
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term, they would not give the author any more for the 60
years extra than they would do under the existing state of
law ; and therefore the benefit of this Bill would be solely to
the publishers. *

The house then divided, when there were Ayes, 89, Noes,
84, making & majority of five in favour of a second reading ;
and, upon another division, with a majority of seven in fa-
vour, the Bil’ was ordered to be committed.

On the 10th of May, on the motion that the house go into
committee on the Bill, Mr. Wakley opposed it in a very hu-
mourous and amusing speech, but one that did not bear in
any decided manner on the question. He entertained the
House with a statement of the very small sums Mr, Tegg
had given for various works, novels, romances, and on gene-
ral subjects, which had been brought out at about 10s. a vo-
lume, and had been sold to Mr. Tegg from 8d. to a 1s.;
génerally within three or four years after publication: though
what this was meant to prove, or what argument to support,
it is impossible to say. Several other members spoke ; and
on the house dividing, there was a majority of 52 in favor of
the motion out of 180 members present,

On the 6th of June, the House, after some discussion,
went nto 2 committes, pro formid, to allow of some amend-
ments being made to the Bill, one of which was, with respect
to works already published, not to extend the further term of
60 years from the death of the author, to cases where the
author had parted with his whole interest in the work under
the existing law. And this was done on account of the op-
position of the publishers to the reverting clause in such
cases, on the grounds that in purchasing a Copyright they
calculated upon having an equal right to print it with the

* But this argument defeats itself; for if the further term were worth nothing
in the publisher's estimation, it is not te be supposed he would refuse to pur-
chase, Decause the grant of it was denied : if, again, it scemed valuable, of course
he would be willing to give an equivalent for it.
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rest of the world at the end of the present existing term,
from which they would he by this debarred. Indeed, as be.
fore stated, by the custom of the trade they enjoyed a prac-

tical prolongation of the term of Copyright which would have
been thus taken away.

At this advanced stage of the Bill, Lord John Russell, who
had not taken any part in the preceding debates. expressed
his dieapprobation of any measure at all on the subject.
There was nothing new or that rcquires any notice in the
speech of the noble Lora ; he merely deprecated legisiation on
so difficult a question as Copyright, and required more time
for the consideration of the Bill. Mr. Sergeant Talfourd,
after observing that he scarcely expected the noble lord thus
at the eleventh hour to start objections, not to the details,
but to the principle of the Bill, named the 20th of June as a
sufficiently distant day for the further consideration of the
report. The Bill was then printed with the proposed amend-
ments, * which, besides the one above referred to, consisted
in alterations as to the mode of bringing an action or ob-

taining an injunction for piracy—-a boni fide abridgment was
not to be considered as such; alterations in the mode of

giving notice in case of reprinting a work, not reprinted within
five years after the author’s death, and being out of print;
as to the expunging entry in registry-book wrongfully or in-
juriously made ; and as to the Copyright in encyclopzdias
and periodicals : and a clause was inserted to provide for the
proof of Copyright in Coloniai Courts, and another for saving
all rights existing at the time of passing this act.

On the 20th of June, when the further consideration of the
yeport was again brought forward, it was proposed that owing
to the immense mass of public business before the House,
the great division of opinion on its details, and the hopeless-
ness of expecting that the Bill could be passed that session,

¢ This amended Bill was the one before the Housc this last session, (1839.)
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the further consideration of the report should be put off for
three months. To which Sergeant Talfourd acceded, observ-
ing that he did so with great reluctance, as it had arrived at
so advanced a stage ; but considering the extent of business,
and the opposition which existed to some details, he did not
think he should be sacrificing the interest of authors by ac-
ceding. The learned member observed, * The Bill has been
remodelled, and when it appears in its amended form much
of the present opposition to it will be removed. All the
great publishers are favourable to it.”
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CHAPTER X1V,

THE INTERNATIONAL COPYRIGHT BILL, AND THE PRO-
CEEDINGS ON SERGEANT TALFOURD’S BILL FOR THE
AMENDMENT OF COPYRIGHT IN 1839.

In the meantime a Bill ¢ for securing to authors, in certain
cases, the benefit of an international Copyright,” was brought
before Parliament ; and, meeting with little opposition, was
passed, and received the royal assent on the 31st of July,1838.*
It empowers her Majesty, by Order in Council, tn allow to
foreigners Copyright in thewr works here, where the govern-
ment to which those foreigners belong allow to British sub-
jects printing in their dominions similar equivalent rights.
There was a discussion in the House of Lords on the third
reading, as to a proposed amendment requiring copies of
works to be delivered to the Universities, besides the copy
required by the Bill to be furnished to the British Museum.
But on its being observed that if we exacted this from fo-
reigners, foreign governments might, with equal justice, de-
mand copies of our wusks, and thus, by an extended system
of international Copyright thrgughout the continent, per-
haps a hundred copies might be required, which would be s0
heavy a tax as to defeat the intentions of the act, the pro-
posed amendment was not persisted 1n.

In the debate that had occurred on Sergeant Talfourd’s
Bill, on the 25th of April, 1838, the Attorney General had sug-

¢ 1 & 2 Vict. cap. 59.
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gested that the Bill should be changed into one giving power
to the judicial committee to extend the term of Copyright in
certain cases, similar to the manner in which the terms of pa-
tents were usually extended. And in accordance with this
suggestion, on the 27¢th of July, Lord Brougham brought a
Bill to that effect into the House of Lords. This Bill got as
far as the third reading, which being proposed for the 6th of
August, the Marquess of Lansdowne said ¢ he was not aware
1t had proceeded so far, and hoped it would be allowed to
stand over for a day or two, in order that their lordships
might make themselves acquainted with its details,” which
was acceded to. It was put off from day to day till the 9th,
after which day no further mention of it was made, owing to
the impracticability of passing it that sesaion.

Early in the last year (1839) Sergeant Talfourd, unwearied
and persevering, again brought in a Bill to amend the Law
of Copyright; and moved the second reading of it, on the
27th of February, in a speech, like the preceding, able, elo-
quent, and convincing.

It had been objected by some of the opponents, on former
occasions, that there were no petitions from authors, seeking
for a further extension of their Copyright ; and that it was
strange to ask for them a boon, which they had not sought
themselves., This objection the learned Sergeant now re-
moved, by presenting several petitions from authors to that
effect; and in reference to it, he observed: “ When I first
solicited for those arguments the notice of this House, I
thought they rested on principles so general, that the interests
of those who labour to instruct and illustrate the age in
which they live are so inseparably blended with all that affects
its morality and its happiness, that the due reward of the
greatest of its authors is so identified with the impulses they
quicken —with the traits of character they mirror —with the
deeds of generosity, of courage, and of virtue which they ce-
lebrate, and with the multitudes whom they delight and



O THE LAW OF COPYRIGHT. 95

refine, that I felt it was not for them alone that I asked the
shelter of the law, and I did not wish to see them soliciting it
as a personal boon.”

Respecting the fears of the printers that if Copyright
were extended, books would be dearer, fewer would be

printed, fewer hands would be required, fewer presses set
up, fewer types cast, fewer reams of paper neceded, the
learned Sergeant observes: ¢ Now, ir there were any real
ground for those busy fears, they would not want facts to
support them. In the year 1814, when the term of Copy-
right was extended from fourteen to twenty-eight years, the
same class expressed similar alarms. The projected change
was far more likely to be prejudicial to them than the pre-
sent, as the number of books on which it operated was much
larger; and yet there is no suggestion in their petitions,
that a single press remained unemployed, or a paper-mill
stood still§ and, indeed, it is matter of notoriety, that since
then, publications have greatly multiplied, and that books
have been reduced in price with the increase of readers.”
After alluding to the petitions from authors, he says:
« Now, 1 ask, is there no property in these petitioners worthy
of protection? ¢No, said, and will say, some of the oppo-
nents of this Bill; ‘none. We think that from the moment
an author puts his thoughts on paper, rnd delivers them to
the world, his property therein wholly ceases.” What! has
he invested no capital ? embarked no fortune? If human life
is nothing in your commercial tables—if the sacrifice of profes-
gion, of health, of gain is nothing, surely the mere outlay of him
who has perilled his fortune to instruct mankind, may claim some
regard ! Or is the interest itself so refined-—so ethereal—that
you cannot regard it as property, because it is not palpable
to sense or to feeling? Is there any justice in this? If so,
why do you protect moral character as a man’s most precious
possession, and compensate the party who suffers in that
character unjustly by damages ? Has this possession any ex-
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istence half so pelpable as the author’s right in the printed
creation of his brain? 1 have always thought it one of the
proudest triumphs of human law that it is able to recognize
and to guard this breath and finer spirit of moral action—
that it can lend its aid in sheltering that invisible property
which exists solely in the action and affection of others, and,
if it may do this, why may it not protect him in his right—
those words which, as well observed by a great thinker, are,
¢ after all, the only things that last for ever?’”

As to the enhancing the price of books :—¢ But grant the
whole assumption—grant that if Copyright be extended, the
few books it will affect will be dearer to the public by the
little the author will gain by each copy—-grant that they will
not be more correct or authentic than when 1ssued wholesale
from the press ; still is there nothing good for the people but
cheap knowledge ? Is it necessary to associate with their in-
troduction to the works of the mighty dead, the selfish
thought that they are sharing in the riot of the grave, in-
stead of cherishing a sense of pride that, while they read, they
are assisting to deprive the grave of some of its withering power
over the interests of survivors?® But if 1t were desirable, 1s it
possible to separate a personal sympathy with an author from
the young admiration of his works? We do not enter into
his labours, as into some strange and dreamy world, raised
by the touch of a forgotten enchanter; the affections are
breathing around us, and the author being dead, yet speaks
in accents triumphant over death and time. Ac from the
dead level of an utilitarian philosophy no mighty work of
genius ever issues, so never cen such a work be enjoyed ex-
cept in happy forgetfulness of its doctrines, which always
softens the harshest creed. But I believe that those who
thus plead for the people, are wholly unauthorized by their
feelings ; that the poor of these realms are richer in spirit than
as their advocates understand them ; and that they would feel
a pride in bestowing their contributions in the expression of
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”, :
respect to that great intellectual ancestry, whose fame is am.
much theirs as it is the boast of the loftiest amongst us.”

The learned Sergeant thus concluded : “1 have been ac-
cused of asking you to legislate €on some sort of sentimental
feeling.” 1 deny the charge; the living truth is with us, the
spectral phantoms of depopulated printing-houses and shops
are with our opponents. If I were here beseeching indul-
gence for the frailties and excesses which sometimes attend
fine talents —if 1 were appealing to your sympathy on .
behalf of crushed hopes and irregular aspirations, I might
justly thus be charged. Not for the wild, but for the sage;
not for the perishing, but for the eternal ; for him who, poet,
philosopher, or historian, girds himself for some toil lasting
as life—lays aside al: frivolous pursuits for one virtuous pur-
pose, that when encouraged by that ¢All hail hereafter,’
. which shall welcome him among the heirs of fame, he may
not shudder to think of it as sounding with hollow mockery
in the ears of those whom he loves, and waking sullen
echoes by the side of a cheerless hearthstone: for such I
ask this boon, and through them for mankind ; and I ask it
in the confidence with the expression of which your veteran
petitioner, Wordsworth, closcs his appeal to you,—* That in
this, as in all other cases, justice is capable of working out
ils own expediency.’”

Some debate then ensued : Mr. O’Connell, Sir Robert
Inglis, and the Chancellor of the Kxchequer, supported the
second reading s Mr. Hume, Mr. Warburton, Mr. Baines, and
the Solicitor General, opposed it. No new arguments were
used against the bill except this: Mr. Warburton remarked
that under this act, ¢ It would be impossible to republish old
works without a tedious, expensive, and troublesome process,
including an application to the Court of Chancery, to say
‘nothing of its imposing upon publishers an obligation from
which persons in other trades were exempt; that of giving

H
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public notice of the speculations in which they were about;
to engage ; and that would surely be hardly fair when other:
persons in business were allowed to keep their operations
secret.” He also urged that in works requiring a consider-
able time, and where expense must likewise be encountered,
it was likely that authors would receive advances, and part
with their works to the publishers altogether.—* The object
of the author, as of the publisher, is to obtain immediate
. advances ; and is it possible, by any arrangements we can
make under this Bill, to prevent authors, first from receiving
their advances, and then parting with the work altogether?
Is the author likely, in that case, to make a much better
bargain than he does at present? By no means. While, by
his doing 8o he, or rather the legislature which permits it,
will be depriving the public of what they are fairly entitled
to, and to which they certainly have a stronger claim than
the publisher, to whom the additional pecuniary benefit,
should any arise, must fall.” The Solicitor General reitera-
ted in more unequivocal terms his design to reduce authors
to what was not inappropriately termed by another member,
‘a work-house allowance.” “ My own opinion,” said the
Jearned rentleman, “is that books should be had for the
benefit of the public at the lowest possible prices; and there-
fore no greater inducement should be held out to authors than
may be necessary for securing the production of the desired
works. I can never bring myself to support any measure
which goes farther than to give authors the minimum of in-
ducement to produce their works.”

The House divided, when there was a majority of 36 out
of 110 members present in favour of the second reading;
and the Bill was committed for Wednesday the 10th of
April.

It was put off from day to day till Wednesday the 1st of
May, when on the question that the House should go into
Committee on the Bill, a most vexatious and unusual course
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of opposition was taken. Messrs, Warburton and Wakley,
and a few others, persisted in repeatedly moving adjourn-
ments ; and although considerable indignation was mani-
fested by a large majority of the House at this unwonted
exercise of a proper privilege which the minority have to
prevent surprise ; they divided the House, with decreasing
numbers, no less than twenty times, and so far gained their
object, that littie progress was made with the Bill, the four
first clauses only being agreed to. The pretext for this con-
duct was, the Bill being brought forward on a Wednesday
night ; although it was impossible to get any other night,
from the state of the public business.

As the same conduct was again threatened unless the Bill
was brought forward on some other night in the week, which
could not be done, it was put off from day to day till the
8th of July, when Sergeant Talfourd, on the order of the
day being read for the House to go into Committee on the

Bill, said that ¢considering the opposition with which the
Bill was threatened, and the state of the public business at
this late period of the session, however anxious he and the
party with whom he acted, were to proceed with it, they
could not entertain any reasonable hope of carrying the Bill
through the House of Commons at such a period, and asking
the House of Lords to proceed to legislate on it He there-
fore would not occupy the time of the House any further
with it at this time, but ¢ he should be ready to renew his
struggle with the honourable member for Bridport at the
earliest possible pericd of the next session.’

i 2
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CHAPTER XV.

OBSERVATIONS ON SERGEANT TALFOURD’S BILL.

Havina in this slight sketch brought down the history of
Copyright to the present period ; having traced its recogni-
tion from the earliest time when such a property could exist,
in the exclusive privileges, decrees of Star Chamber, ordi-
nances and Acts of Parliament, usages and by-laws of the
Stationers’ Company, and in the universal and unrefuted
opinion entertained &t the time of passing the 8 Anne, c. 19,
and solemnly and legally confirmed by the decision of the
Court of King’s Bench in the case of Millar against Taylor ;
having shown that the statute of Anne is not to be held as
abrogating that common-law right, and that the subsequent
judgment of the House of Peers, reversing the decision of the
King’s Bench, 18 not to be considered as a sound construc-
tion ; having detailed all the measures that have been subse-
quently adopted, either in diminution or increase of the in-
terest of an author in his copy, down to the present moment,
it remains for us to notice the objections which have been
urged against the plan now proposed by Mr. Sergeant
Talfourd.

The arguments against Sergeant Talfourd’s Bill are: that
the proposed extension of term will be profitless to the au-
thor, indifferent to the publisher, and injurious to the public.
It will be profitless to the author, because it. will affect only
one case out of five hundred ; and in that one case the au-
thor will most likely have parted with his whole interest to
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the bookseller. It will be indifferent to the publisher, for he
will make his calculations either with or without reference to
the future term ; and either way, on the principles on which
his present trade is conducted, will only have to blame his
own want of foresight or fortune. And it will be injurious
to the public, because the only works that it will affect, will
be those which it is most desirable should be circulated in a
cheap form; namely, works of sterling merit, which outlive
the ephemeral productions of the day, and by the perusal of
which, mankind become wiser and more useful members of
society.

But these arguments, however specious they may seem,
are futile. For although it were granted that the proposed
extension would affect only one case out of five hundred; if
-such be the proportion of works of real merit to the number
" of trifling performances, it is all that is sought to be obtained.
For the object of the Bill is not to give a greater value to the
light and trivial productions of the day, which either reap a
sufficient and quick reward from their.admirers, or fall with
well merited contempt inte oblivion ; but to secure to authors
of genius and learning—whose works, although they become
the classics of the country, often make their way but slowly
into public favour—some slight pecuniary advantage, by ex-
tending their Copyright for a further period, at the very time
it has commenced to be valuable, and to repay them for theiwr
long and unceasing labours. And although such cases are
by their very nature rare, their infrequency forms no reason
for treating them with neglect. And it is no sound argu-
ment against the extension, were it even the case, that the
author may have assigned away his whole interest in his
works ; for such a line of reasoning would equally have ap-
plied in 1814, to the extension to 28 years certain of the
term of Copyright. But experience has shown that it 1s not
by any means an unusual practice for authors, even under
the present law, to dispose of their works for an edition only,
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or for a certain term of years, with an interest reverting back
to themselves. And indeed the opponents of this Bill use an
argument that contradicts itself, when they assert that a
bookseller will regard the future term as not worth buying,
and therefore will give nc, more for the extended term than
he does at present ;-and yet, with the same breath, say, that
he will insist on having what is thus, according to them, an
utterly valueless privilege.

Then as to the objection that it will injure the public.
The public can have no right to demand that any one should
dedicate his life gratuitously to their secvice, ‘Therefore au-
thors ought to have a reward, and the only question 18 as to
its amount ; whether the reward that shall be given to those
who instruct, shall be less than to thoie who amuse mankind :
whether we shall caress and enrich the contributors to the
pleasure of the moment, and neglect and deprive of their just
property, those who dedicate themselves to enlighten not only
the present race, but posterity. For such is the state of the
present law. Man i3 slow to ccknowledge reason, and inat-
tentive to the voice of wisdom ; and when at last he does how
to their precepts, and aamit their force, he at the same time
proclaims that the reward so long withheld shall not con-
tinue ; but, in most instances, cease almost with its first ex-
istence. What must be the effect of such conduct as this,
but to make authors fall in with the follies and humours of
the age; and as the future otfers them o reward, look only
to the approbation of the present ?

But grant even, with Lord Camden, that gemus for itself
would spurn every sordid consideration that should interfere
with its flight, or deaden the elastic energy of its pinion ; yet
cou’d it, or ought it, to disregard those links that attach it to
the earth ? Has an author no social ties? Has he no chil-
dren who look to him for their advanzement; no wife who
clings to him for support? Is he to take upon himself the
heavy moral responsibility of neglecting their interests for
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what, he may at moments accuse himself, is after all but a
craving for vain glory ? Is he to devote his whole energies,
his talents, his life ; is he to experience the misgivings, the
unceasing mental anxiety, the intellectual toil ; is he to put
aside pleasure, interest, and passion, and apply himself
through sickness and pain, through fast and vigil, through
the sleepless night and the care-worn day, to the composition
of & work which shall delight and instruct his own and fu-
ture ages, for an unthankful and ungracious public, who,
whilst they greedily snatch at the fruit of his labours, refuse
grudgingly the small recompence which might rescue himself
or his children from poverty and misery ?

But it is far from clear that this injury to the public, which
it is said the extension of Copyright will occasion, 18 not an
ideal one. For it is only founded on the supposition that books
will be made dearer by the change, which, at the best, 18
but problematical. At all events, the difference in price
will be but trifling ; for now that within late years the class
of readers has become so increased, it is the publisher’s object
to sell his books at the cheapest possible rate; it being
a recently yet universally recognized maxim in trade, that a
large sale and a low profit are better than a limited sale and
a high one. Therefore all that the public will have to give
more for a book, under an extended period of Copyright, than
they do at present, will be the proportion of the sum paid to
the author for the Copyright.# And accordingly, as the book
is more valuable and useful to the public, they will have to
pay less for it; since a greater number of copies can be
printed at once, and a less sum charged on each, will remu-
nerate the author. So that whilst this bill will not affect the
ordinary run of works at all, it will afford protection to works

® I find I am fully borne out in this view, by the statements made by an emi-
nent American bookaeller, who has published some very excellent remarks on
the subject,—Mr. Nicklin of Philadelphia; although I am sorry to find he is, like
most Americans, opposed to & system of international copyright, at least as far
as regurds the reprinting in the United States the works of British authors.
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of real merit and worth, and, in proportion to their merit
and to the desire of the public for their perusal, they will
cost the public less and reward the author more.

The arguments brought forward by the opponents of the
bill, on this subject, obviously contradict one another. With
one breath they urge against this measure, that no works
will be benefited by it; with the next, they draw a moving
picture of the evils that will ensue from it, by enhancing the
price of books.* As this line of reasoning is contradictory,
so is that inconsequent, in which it is attempted to draw an
inference, from the difference of the price of certain books now,
from what they were first published at, that it is the effect of
Copyright to keep books at excessive prices. For it must be
apparent to every one, that as the number of readers has
greatly increased of late years, the practice of cheap editiona
has become more universal ; and that the moderate price at
which they are now sold, is owing principally to the greater
demand for them, and the lessened expenses of large editions.

But, important as it is that the public should have gocd
and useful works at a moderate price, it is equally so that
they should have them correct and free from error. And
how does the present law bear upon this point ? - Most inju-
riously ; for an author may considerably alter and amend his

* Mr. Tegg, a great opponent of this measure, has these remarkabiy incon-
sistent statements in his petition to the House. He says, * most of the scenes
abou?, and subjects on which, books are written, are in the course of continual
change, so that extension of Copyright would be of no service to authors in gene-
ral ; for none would benefit by it, but those whose works are of an unchangeable
character -~ such as chigfiy poets and movelisls.”” And then submits to the -
House, * that the national advantages of literature to the country, by facilitating
snstruction, supplying historical and scientific information, inculcating just. ho-
noui'ablo. and religious principles, and affording a refined species of entertainment,
would bé counteracted, and the immense efforts to extend education partially frus-
trated, by the measures proposed by Sergeant Talfourd.” Appendix to Seventh
Report on Public Petitions. (27th Feb.~—1st March, 1839.) No. 187.

Did it never occur to this gentleman, that he could not at the same time as-
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work by after experience; and when he does, the Copyright
may have expired in his unamended and first edition, but not
1o the one that has had the benefit of his more mature wis-
dom, and the first be issued again to the world with all its
faults and errors; which could not be the case, if the Copy-
right in the work still remained for some period after the
author’s decease.,

Therefore, mnasmuch. as an extension of Copyright could
only confer a reward upon those whose works richly deserve it ;
a8 it would be a reward conferred solely by the free-will of the
public ; as it could not affect worka of transient or tempo-
rary interest, neither raising nor lowering their price, but
only those of standard and sterling merit ; as it would be diffi-
cult in any other manner to reward literary effort so well and
Justly as by making it wholly dependent on the voluntary
contributions of the public; as by the existing law, the re-
muneration for standard works of history, religion, and science
18 notoricusly inadequate compared with the sums given
for light and trifling piecces, which please for the moment ;
and as any measure which should make the author dependent
on the pleasure of a particular tribunal for a further reward,
would be ap insufficient, unsatisfactory, and unjust mode of
proceeding, since none can set a price upon talent, or esti-
mate, by commercial or mathematical scales, the exact value
of intellectual exertion ;—for one and all of these reasons, it
is to be hoped that the principle of Sergeant Talfourd’s bill
may be passed, and England will no longer be to be re-

proached as the tardiest of nations in according justice to
authors.}

sume that this bill would only affect ‘‘ poets and novelists,” and yet trace to its
wide influence all the above evils? That he could not at one moment censure it
as benefiting few authors, and therefore applying to few works, and the next,
as applying to all works, and therefore injuring the public?

+ The term of Copyright is greater in aimost every other country than in
England. See the Appendix.
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I say, the principle, because it is not at all clear that the
cxtension of the Copyright should be to exactly sixty years
from the death of the author; indeed, as a matter of opinion,
I am almost inclined to think that two-thirds of that period,
or perhaps even less, would be sufficient.

Besides, there are some of the details of the bill that might
be altered, and no doubt will be, before it is passed into a
law ; such, for instance, as the anomaly which has been ob-
jected to it, with regard to works already published, of giving
to an author who has retained the whole, or a portion of the
interest in his own hands, the benefit of the extension of the
term; but denying it in the case of another, who, not having
the same means or good fortune, has assigned away all his
interest. There is no other reason for this distinction, but
because in such cases, the assignee cannot claim the future
term, for which he has paid nothing ; and it cannot be given
to the author, for it would be unjust to the assignee, since
the assignee, I making his bargain with the author, calcu-
lated with reference to the present law, that he should have
the same right, at the expiration of his term, to print it, as
the rest of the world, and a greater, practically, by the cus-
tom of the trade amongst booksellers ; and therefore it would
not be fair to compel him, either to pay for the future term,
or forego the advantuges he would otherwise have had when
his Copyright expired, in publishing the work under the pre-
gsent law, But what objection can there exist to a clause
being framed, giving the author or his heirs, in such cases, a
power to assign the future interest only fo one jarty, namely,
to the assignee of the original term? In the case of a work of
merif, the interest in which has been wholly assigned, the
publisher to whom it is assigned would be very willing to
purchase the extended period on terms very advantageous to
the author ; and 1t would be hard, under such circumstances,
where it could injure no one, that the author should be de-
prived of the benefit, merely because he had not retained a
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share of the interest in his own hands. And where the au.
thor and the assignee could not agree upon terms, and no
such future assignment was made, then the Copyright
should expire, as it would otherwise do, under the present
existing law. Those who are captious enough to take ex-
treme objections, may urge that a case might arise, where a
bookseller might capriciously refuse to purchase, except at
terms extremely disadvantageous to the author; and thus the
author would be left wholly at his mercy. But those who
would urge this, forget altogether, that without such a clause,
no author at all, who has assigned away the whole of his in-
terest, can receive any benefit by the bill as it now stands.
And again, a clause, allowing parties to print a book
when out of print for five years, on advertising publicly their
intention so to do, and suffering a year from the date thereof
to elapse, 1s much objected to, on account of the difficulties
it is supposed in practice it would present; but it might per-
haps be altered into a clause to the same effect, without the
same inconveniences, Ior instance, if proof of demand made
at the house of the publishers of the last edition, once every
year, for three, ibu}, or five successive years, with the same
answer, that 1t was out of print, (or any other proof of a simi-
lar nature, that the work had been out of print for four or
five years,) should be held to be a primd facie case, to entitle
a party to reprint it, and throw the onus of showing that he
was aware that it was not out of print, or that a new edition
was preparing, on the author or his assignee. Such a clause
would protect the owner of Copyright; at the same time it
would not check enterprize, by obliging publicity to be gtven
to a speculation of a purely mercantile nature, and thus
awakening competition. It is absurd to contend, as has been
done, iliat a publisher, not wishing to reprint himself, nor
that others should reprint, might keep some copies by him
to show that it was not out of print; for if the work was
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worth reprinting, a sale would be found for these remaining
copies, and he could not refuse to sell.

' The foregoing objections are entirely to matters of detail,
which may be casily remedied, and do not in any way inter-
fere with the main principle of the bill, _

Therefore we doubt not that a measure, so imperatively
one of national justice; whicli has for its object the benefit
of thé good and the great, and tends to make the reward of
merit proportionally greater than that of fortune; which
allows genius and learning to pursue their labours in the
face of death, secure in the knowledge that the fame which
posterity will confer on their name, will not be unaccom-
panied by substantial benefits to their family, and that they
have not to blame themselves for pursuing an empty vanity,
and neglecting the provision of a competence ior those they
leave to bewail their loss ; but have obtained the one by the
same efforts as the other, and fulfilled at the same time their
aspirations for fame and their duties as members of society—
will receive the unqualified sanction of the legislature—and we
shall then at least have done something to avoid that eloquent
reproach of Dryden,—¢ that it continues to be the ingrati-
tude of mankind, that they who teach wisdom by the surest
means, shall generally live poor and unregarded, as if they
were born only for the public, and had no interest in their
own well-being, but were tc be lighted up like tapers, and
waste themselves for the benefit of others.”
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APPENDIX,

THE STATE OF COPYRIGHT IN FOREIGN
COUNTRILES.

‘“ C'est surtout par la législation comparée que la question de propriété litté-
raite peut avaneer vers sa solution; car ¢’est en combinant les sysiemes adoptés
par des peuples aussi divers par leurs institutions que par leurs mceurs, qu'on
reconnaitra quelle cst sa véritable essence et Jusqu’a quel point elle peut se con-
stituer par elle-méme, sans le secours de I'autorité civile, ou bien &i effectivement
Jes droits de chacun sur I’ceuvre livrée & tous, ne peuvent se trouver réglés que

par la puissance publique.”
M. Victor FoucHeRr.



LIST OF COUNTRIES,

A NOTICE OF THE LAW OF COPYRIGHT IN WHICH
18 CONTAINED IN -THE APPENDIX.

AMERICA.

FRANCE.
HOLILAND AND BELGIUM.
States of the GERMANIC CONFEDERATION, Collectively.
Separately 1. AusTria.
[I. Prussia.

e J1I. BAVARIA.

e V. WURTEMBERG.
e ———_————— Vi BADEN!

~ VI. Hresse CAsser.

— e VII. Saxe Cosurt Gorua,

e VIII. Saxe MEININGEN.
IX. HampurcH.

X. OTHER STATES.

RUSSIA.

DENMARK.

NORWAY AND SWEDEN.
SPAIN.

THE TWO SICILIES.
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THE UNITED STATES.

Berore the separation of the American colonies from the mother
country, a Law of Copyright there was equally unnecessary and un-
known. But the intellectual activity which the struggle for their
independence created, and their success increased, soon called for
some protection of its labours; and different laws were passed for
this purpose by the legislatures of the several Statez. But as no ef-
fectual remedy cculd be had by these means, since the work protected
in one State might be re-printed immediately in the adjoining one,
it was made one of the articles in the Constitution of the United
States that Congress should have power, “ to promote the progress
of science and the useful arts, by securing for limited times, to au-
thors and mventors the exclustve right to their respective writings
and discoveries.” *

In pursuance of this power, Congress as early as the second ses-
sion, 1790, passed an act framed on the model of the 8 Anne, c. 1¢,
by which an absolute term of 14 years was given to the author, with
a contingency of another 14 years, should he survive the first 14. }
This was amended by a subsequent act,} in 1802; but they are
now both repealed by an act passed the 3rd of Feb. 1831,}} which
15 the existing regulation on the subject,

By this act, the Copyright in a work is secured to an author being
a citizen of the United States, or resident therein, for the term of
28 years; and if either he, his wife, or children, survive that period,

* Sec. 8. Story on Const. of U. S. vol. 3. p. 8.
+ Passed May 381, 1790. t April 29, 1802.

! Gordon's Dig. of Amer. Laws. A supplementary law to this was passed in 1884, res-
pecting certain formalities to be ohserved in assigning Copyright.

I
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then for a further term of 14 years.®* The proceedings necessary to

be taken to secure the Copyright, &ec., are also much simplified and
amended.

The penalty for piracy, besides the confiscation of the pirated edi-
tion for the use of the party aggrieved, is fifty cents for every sheet
found in the possession of the offender.

The report of the Judiciary Committee, on which the above act
was founded, was couched in terms which would have led one to ex-
pect a greater boon to authors, than it uffords. They say :—-

“ Your committee believe that the just claims of authors require from our le-
gislation, a protection not lcss than what is proposed in the Bill reported. Upon
the firat principles of proprictorship in property, an author has an exclusive and
perypetual right, in preference to any other, to the fruits of his lahour. Though
the nature of literary property is peculiar, it is not the less real and valuable. If
labour and effort in producing what before was not possessed or known will give
title, then the literary man has title, perfect and absolute, and should have his
reward : he writes and he labours as assiduously as docs the mechanic or hus-
bandman. The scholar who secludes himaself, and wastes his life, and often his
property to enlighten the world, has the best right to the profits of those la-
bours : the planter, the mechanic, the prefessional man cannot prefer a better
title to what is admitted to be his ow.. Nor is there any doubt what the in-
terest and honour of the country demand on this subject.  We are justly prond
of the knowledge and virtue of our fellow-citizens,  Shall we not encourage the
means of that knowledge, and enlighten that virtue, so necessary to the security
and judicious exercise of civil and political rights? We ought to present every
reasonable inducement to influence men to consecrate their talents to the ad-
vancement of science. It cannot be for the interest or honour of our country
that intellectunl labour should be depreciated, and a life devoted to research and
laborious study terminate in disappointment and poverty.” +

A legal American writer of some repute,{ thus accounts for the
difterence between the Bill reported and the language of the report :

'‘“1t will be seen,’” says he, “ by the above extract, that a respectable commit-
tee of the House of Representatives assert, that an author, according to ull the

* ¢ Whether this contingent term be assignable before the expiration of the first term,
seems uncertain.” Nicklin on Lit. Prop. p. 786.

4 1n the Amer. Jurist. vol. x, p. 79, 80.

$ The writer of the article on Lit. Prop. in the Amer. Jurist, vol. x, i8 so apoken of by
Mr. Nicklin, p. 68,
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rules of law, has a perpetual Copyright; and it is evident that that committee
would have reported a Bill to this effect, if they had thought the public mind
prepared for 8o great a change at one stride, But the time, we venture to augur,
is not far distant when authors will be placed upon an equality with their fellow
men in the enjoyment of what they earn by their Jabour. The public are grow-
ing more and more disposed to admit, that if there be one description of pro-
perty which merits more protection, or one which it is more politic to favour
than another, it is literary property; and certainly if there be any sum which
the public are more frec in paying than another, it 18 the trivial extra suim put
upon a book, which iy intended for the author's poeket.”

On the 16th of Feb. 1837, a report was made, and a Bill subse-
quently brought in, to extend to authors of Great Brtain the same
privileges as American authors enjoyed ; but I do not find that any-
thing was done to follow up these steps. The report was brought
in by Mr. Clay, and from the liberality and justness of its senti-
ments, does honour to its framers: but it is a difficult task to per-
suade a nation to forcgo a benefit, mercly because it 18 just to do so;
and America will ever be unwilling to extend to British authors a
protection, while she cannot claim from Great Britain an equivalent
advantage, having comparatively few or no authors to profit by a
similar protection to American authors in England.

In the meantime, however, an amendment of the law of 1831, by
a further extension of the term of Copyright, 18 much talked of in
America.

FRANCE.

In France, as in England, the first protection that hiterary property
received, was by means of privileges: but with this difference, that
the infringement of those privileges in the former country, was
visited with much heavier penalties, than in the latter. For the
printing a work, the sole right to which belonged to another, was
looked on as little better than theft, and punished accordingly.
Indeed, it was said, that such conduct was worse than to enter &
neighbour’s house and steal his goods : for negligence might be im-
puted to him for permitting the thief to enter: but in the case of
piracy of Copyright, it was stealing a thing confided to the public

honour.
1 ¢
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And in this light did Louis XIV. treat it, when he issued an edict
dated the 27th of February, 1682, by which he prohibited all book-
sellers and printers of Lyons, and others, from printing any booke,
the sole privilege of printing which, hrd been granted to another :
on pain of corporal pumshment.

The severity of this law, was somewhat softened by a subsequent
edict of August, 1686 ; according to which, the penslty of corporal
punishment was only incurred by a second offence : but the party so
offtending twice, was for ever disabled from cxercising his trade of
bookseller or printer.

These injunctions were renewed by an order of the 28th of
February, 1723, Art. 109 : but notwithstanding, piracies of books
s0 much increased, that it was found necessary to put some heavier
penalties on parties offending. An edict of council was accordingly
passed, * by which all printers printing a pirated book, and all book-
sellers 1n whose possession copies of such pirated edition should be
found; were liable, each, to a penalty of €,000 livres: and for a
second offence in addition to the above fine, were rendered incapable
of ever again exercising their respective trades. Besides this, they were
held habie moa demand dor damages, at the sait of the parties
injured ; and by a subsequent edict,t this demand might be enforced
by bill and information.

The protection that these edicts afforded to literary property, was,
however, taken away by the famous decree of the National Assem-
bly, by which all privileges of whatever kind they might be, were
abolished.f But as amidst the tumult and confusion that attended

+ 30th August, 1797, There were two edicts of the same date.  Mr. Okey, the counsel
to the British Embassy at Paris, in a communication obligingly furnished to the author, thus
states the effect of the other:—* By a decree of the Council in 1777, (under Louis XV1.)when
8 privilege was granted to the author of a work, it was vested in him and his heirs for ever,
unt:l he assigned it. Upon assignment, the privilege lasted only during the life of the
author. When leave to print, was granted to booksellers or printers, it could not be {or less
than ten years; and held good. during the life of the author, if he survived that periogd, or

any other period fixed : the privilege could be renewed, when the work was increased by
one fourth.

* 30th July, 1778,

+ 4th of August, 17R0.
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the civil wars in England, this property was not long suffered to
remained unprotected: so even amidst the horrors of the French
revolution, measures to secure and preserve the rights of authors
were not neglected. A decree was passed on the 19th of July, 1798,
by which it was declared, that authors should enjoy exclusively,
during their lives, the emoluments of their works; and that their
heirs or nssigns, should enjoy the same, for the term of ten years
after their death, on penalty of a fine equivalent in value to three
thousand copies of the original edition.*

It is, as Chancellor Kent well remarks.t ¢ A singular fact in the
history of mankind, that the French National Convention in 1793,
should have busied themselves with a law of this kind, when the
whole Republic was at that time in the most violent convulsions ;
when the combined nrmies were invading France, and besieging
Valencicnnes ; and when Paris was one scenc of sedition, terror,
proscription, imprisonment, and judicinl massacte.’

The next law that was puassed on the subject, and which is the
one now In force, is a government decree under the empire, dated
the 5th of February, 1810 ; by which the property in a work, is
sceured to the author for fes Nife, to his widow for her life, and
after their death, to their children jfor (wenty yeurs.; And besides
an action for damages given to the cothor and his assigns, and the
coples confiscated for his profit, a penalty is imposed of not mere
than 2,000 or less than 100 fr. against the party oftending.}|

This law 13, however, far from being considered satisfactory;
both on account of the shortness of the term of Copyright

* This decree was introduced by Lakanal, who in rmoaking the report, thus ostentutiously
described literary property. ‘‘ De toutes les proprictes, la moins susceptibie de contestation,
¢'est, sans contredit, celle des productions du genie; et, si quelque chose peat ¢tonner, c'est
qu'il ait fallu recounuitre cette propricte, assurer son libre exercice par une loi positive ; cest
qu'une aussi grande révolution que 12 nofre ait €t necessuire pour NOUs ramener sur ce

point, comme sur tant d'autres, aux simples ¢lcments de la justice 1a plus cownune.”

+ 2 Kent's Comm. 378,

t Art. 30 and 40, ¢ If there are no children,” savs M. Victor Foucher, Rev. Etr.
de legisl. tom iv. p. 338, “ then the other heirs or ussignees, only enjoy the excluvive

privilege for a period of ten years trom the death of the anthor.”

i Caode penal, IR0, Art, 127,
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in particular cases, and of a distinction created by it, hetween
dramatic and other writers. A commission was appointed as early
as in 1825, with M. le vicomte de la Rochefoucauld at its head, to
examine into, and remedy these evils. They submitted a project,
by which the term of Copyright was to extend to fifty vears from
the death of the author, for the benefit of his widow, his heirs,
legatees, or donees ; and in case of posthumous works, for a period
of fifty years to the proprietor of the same. And if the author in
his life-time should have assigned away his interest to a third party ;
that then such party, should pay by consent, or by force of law,*
a further sum to his heirs, by way of compensation.

This report was only agrced on, after numerous meetings, and
long and gruve deliberations; and from the high scientific and
literary character of those who assisted at its discussions, seemed to
merit both attention and success. However, no steps appear to
have been taken in consequence of their recommendation.

In 1837, a commisgion was again appointed, under the presidency
of M. le comte de Scgur, to determine the nature of the rights of
authors, and to fix their duration; and they came to a resolution
in the same spirit with that of 1825 :—that the existing ro-ulations
should still be preserved, but that the term after the author’s death
should be for fifty years, to the widow and representatives of the

author.
In this report, the noble president says, that

‘ The commisgion had no difficulty in deciding that published works of art,
of science, or of letters, ought to be considered as absolute property, of which
the author has the right to preserve the entire disposal; and that this property
is transmissible with the same rights, in the hands of his heirs or assigns; at the
same time acknowledging that after the death of the author, the right of property
in his heir undergoes a modification : that it is mixed up with the right which
society has acquired to its publication, a right, which the heir of the author has
no longer the power to deny them.’

A commission was also charged, in 1837, to consider the state of
Copynight as respects the works of French authors reprinted abroad ;

+ “ payer i I'aimable, on judiciairement.”
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and in the report they presented,* they recommend the following
articles ; —

1st. That as any measure having for its object the protection of French

Copyrights abroad, must offer to foreigners the same security for thelr Copy
rights in France, the following provisions shall be passed :—-

That no works, published for the first time in a forcign country, shail be re-
printed in France either during the life of the author, or for a certain period
after his death, to be fixed by treaty, without the consent of the author or his

representative ; and that cvery work so printed shall be reputed a piracy, and
subject to all its penalties.

That this provision shall apply only to the works of thosc countries, in which a
similar protection shall be afforded to French works first published in France.

And that no books printed abroad in the French tongue, shall be permitted to
be imported into France, except at certain frontier towns therein named, unlcss
such as are clcarly for the personal use of the possessor.

These provisions were chiefly aimed at Belgium, from whoge capi-
tal all Europe is supplied with the best productions of French litera-
ture at half the price of the French editions; but unluckily for the
authors of France, Belgium is little likely to enter into any reci-
procal treaty on the subject, for she does not hesitate to assign to
France, as a reason for her refusal. as America has assigned to Eng.
land, that she would thus be depriving herself of a lucrative branch
of trade, without having any authors to reap a consequent advantage
by the protection of their Copyrights in France.

In the beginning of last year, 1839, a Bill was introduced into
the French legislature, by M. de Salvandy, (most probably origina-
ting from the report of M. le Comte de Ségur above noticed),
having for its object the prolongation of the term of Copyright to
30 years after the death of the author; but in the angry and tu-
multuous debates which that short session produced, the Bill was
lost sight of, and subsequently abandoned.

In the King’s speech, on opening the Chambers this year, (Ja-
nuary :840), allusion is made to a projected measure for the amend-
ment of the law of literary property; but I am informed that this
refers more particularly to the state of international law between
France and Belginm, and not to any intention of lengtheming the

present term of Copyright.

® Printed in the * Yoniteur ' of 20 Feb, 1837.
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In the meantime, however, several pamphlets have appeared-on
the subject, strongly advocating an alteration, and forcibly exposing
the injustice of the present law in some instances. In one of these,
the author, Mons. Bossange, an eminent French bookseller, even
goes the length of advocating the principle of perpetuity. He
8RYS

‘“ La justice, le bon sens, et I'équité, veulent que la propriété littéraire ne soit
plus un mensonge sous forme de concession temporaire. 11 faut qu’elle soit une
propriété garantie par les lois, tnviolable et toyjours.”

The same writer also proposes the adoption of a new species of
Copyright, which is not unworthy of consideration. After a certain
period, according to his scheme, every work shall be open to any to
print, on payment of a certain fixed sum to the proprictor of the
Copyright, (which shall be perpetual) according to the number of
copies sought to be printed.

HOLLAND AND BELGIUM.

When Belgium ceased, in 1814, to be a portion of the IFrench
Empire, a decree was issuea* repealing all the French laws on
printing and books, and enacting that in future, the author of every
original work should have the exclusive right of printing and selling
it, throughout the government of Belgium, during the life of the au-
thor, and his widow and heirs, after his death, for thcir respective
lives. And any one importing or printing the same without the
consent of such parties, during the above periods, should forfeit all
the copies and a sum equivalent in value to three hundred copies of
the original edition, both for the use of the party aggrieved; ex-
cepting always that a single copy of a work which a person might
bring for his own use mto Belgium, should not subject such person
to the fine, but only to the confiscation of the copy.

Not long afterwards a law was passed,t which being made for
the whole k:ngdom of the Netherlands, embraced likewise Belgium,
and repealed the foregoing decree wherever the enactments con-
tained were contradictory.

* 23 Sept. 1R14. + 25 Jan. 1R17.
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It limits the duration of Copyright to the author for Ais life, and
to his heirs or representatives, for twenty years after his death, on pe-
nalty of confiscation of all the unsold pirated copies in the king-
dom to the use of the proprietor of the Copyright; of a fine equi-
valent i value to 2000 copies of the original edition, also to the
use of the proprietor ; besides a fine of not more than a thousand,
nor less tharn an hundred florins, to be given to the poor of the
district where the offender resides ; and 1n case of a second offence,
the offender to be disabled from the exercise of his trade of printer
or bookseller, the whole without prejudice to the provisions and
penalties, imposed or to be imposed by the generai laws respecting
piratical printing.

Although Holland and Belgium are now separate kingdoms, 1 un-
derstand this law 1s the one still in force in both countries. It has
been styled the Act of kabeas animam, on account of the protection
which its accumulation of penalties confers on the productions of
authors in thosc countries.

TERMANY.

In looking at the state of Copyright in Germany, it may be as well
to regard first, the general protection given to 1t throughout the
thirty-eight States, composing the Confederation, and afterwards the
particular protection afforded to it in each State.

The 18th Article of the Act of the Germanic Confederation, of
the date of the 8tl: of June, 18153, 1s thus expressed :—

“ The Diet shall take into considerction, at its first meeting, some plan for
uniform legislation on the liberty of the press, and also what steps are necessary
to be taken to secure authors ard publishcrs from invasion of their copyrights.”

[t appears, that notwithstanding the expediency thus acknowledged,
of some measure on the subject, the Diet could not, after frequent
deliberations, succced in coming to any satisfactory conclusion; and
matters thus remained until the 6th of September, 1832, when they
1ssued the following decree :—

““ In conformity to the 18th article of the Act of the Germanic Confederation,
and to preserve the rights of authors, publishers, and hooksellers, from piracy of
works of literature, or objects of art, the Sovereign Princes and Frec Cities of
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Germany have resolved to establish as a fundamental principle, that for the future,
all distinction with regard to penalties and legnl remcdies against piracy, between
the subjects of one State and the subjects of another, being parties to the Con.
federation, shall be respectively abolished ; so that the publishers, booksellers, and
authors of one State, shall enjoy in any other State of the Confederation, the
same protection as in that other State shall be enjoyed by its subjects against
piracy.

‘* The most high and high governmenta will take the necessary measures for
the execution of the present decree: they will acquaint the Dict, within two
months, as well with the measures they have tuken, as with the laws and regula-
tions which exist with regard to piracy.”

It would appear, however, that no stcps were taken to carry into
exccution this decree; for we find on the 2nd of Apnil, 1835, another
decree 1ssued, which still promises but does not perform.

“ The most high and high governments have agreed to prohibit piracy through-
out the whole extent of the Confederation, and to establish and secure literary
nroperty on uniform principles,”

At last, on the 9th of November, 1837, the following resolutions
were passed by the Germanic Dict :-—

“ Art. 1. Literary productions of every kind, as well as works of art, whether
already published or not, shall not be multiplied by mcchanical means, without
the consent of the authors or artists, or those to whom they may have trans-

vd their rights,

“ Art. 2. The rights above mentioned shall pass to the heirs or representa.
tives of the authors or artists, or those t.. whom they have been transferred ;
and when he who brought out the work, or he who is the editor, is named, this
right shall be recognized and protected in all the States of the Confederation for
aperiod of ten years al the least. This period shall be applicable to literary pro-
ductions and works of art, which have already appeared within the territories of
the Germanic Confederation, during the twenty years which have preceded the
date of this resolution, when these productions and works shall be published
ancw, reckoning from the yvear of their new publication. When works are pub-
lished in parts, the periodshall be reckoned fromn the publication of the last
part.

‘“ Art. 3 allows the prolonging of the shortest period of Copyright for ex-
pensive works for a time not exceeding twenty years.

“ Art. 4 gives to authors and artists a right of compensation from all per-
sons, who may publish surreptitious copies of their works, and declares that
such surreptitivus copies, as well as all the materials used in their production,

shall be scized and destroyed.
‘““ Art. 5 interdicts the sale in any of the States of the Confederation of all
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sutreptitious works, whether made within or without the State in which they

are offercd for sale, and declares that all such sales shall be liable to the penalties
of the law.

‘“ Art. 6 requires, that all the States shall communicate to the Diet the mea-
sures they shall respectively take for enforcing the observance of the foregoing
articles. It also reserves to the Dict the power of deliberating, after the com-

mencement of the year 1842, upon the propriety of extending the term of the

rights now granted to litcrary men and artists, unless circumstances should
rcnder an carlier reconsideration of the subject necessary.

‘“ Another scparate resolution reserves the question of the rights to be granted
to the nuthors of musical and dramatic works and compositions to future con-
sideration, upon a report about to be made by a commission.”

‘These resolutions were a great boon to authors: for before, a
work printed in one State, might have been immediately reprinted
in another next adjoining ; and the work so reprinted supplied at a
cheaper rate to the rest of Germany, than the publisher of the ori-
ginal edition could afford to do. And thus, perhaps, the author of
a celebrated work only cnjoyed the copyright of it in a small state,
whilst 1t was eagerly sought after and read throughout the vast ex-
tent of the Germanic Confederation.  But partial measures had
been taken, before these resolutions were passed by the Diet, by
private treatics, to sccure to authors a more extended measure of
protection, as we shall find presently i the accomnt of Copyright
as it exists in Prussia; and it seems very probable from the state
of public fecling on the subject in Germany, that erc long, the
duration of the protection thus extended to Copyright throughout
the Germanic Confederated States, in addition to that of each par-
ticular State where the work is first published, will, in conformity
with the tenor of Art. 6, be lengthened, and their rights thus placed
on a still firmer and morc equitable basis.

I. AUSTRIA.

By an imperial ordonnance in 1835, the acts of the Germamc
Dict were to extend to every part of the Austrian Empire. The

laws respecting Copyright in Austria, are contained in the Code
Civil. Art. 1164—1171.7

» & I'rench translation of this code, by AL de Clercy, has been published in the * Coll

des lois civ. et erim. des Etats modernes,”  at the Imprimerie Royule, Purs, 1837,
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Art. 1169 declares, that the rights of authors respecting the re-
printing of their worke skall not descend to their heirs.

And Art. 1171 refers to the political laws t (les lois politiques)
for the penaltics to be inflicted in cases of invasion of literary

property.

I1. Prusaia

'This country took an carly interest m the protection of Copy-
right. On the 16th of August, 1827, the king of Prussin addressed
to his Minister of State an Order of Council, couched in the follow-

ing terms :—-

“ The deliberations of the Diet of Francfort, to arrive at a uniform legislation
for the protection of authors and publishers from literary piracics, in conformity
to the 1l8th article of the Act of Confederation, not having been attended
with any satisfactory result, I approve of the conclusion of your report of the
23 of July. In consequence of which, and until some definite conclusion shall
be arrived at, by a decree of the Diet, negoctations shall he entered into with all
the German States, in which Copyright is protected, to agrec provisionally upon
this principle :—that in the application of the existing laws, all distinctions be-
twixt natives and foreigners shall be nbolished as respects the subjects of the
contracting Srates; so that the subjeets of one State shall have the same pro-
tection in another, as if they swere born in the latter.  These treaties, when
entered into, shail be published in ‘ the Bulletin des lois.

P 3y

In consequence of this order, treaties for this purpose were con-
cluded, in 1827, 1828, and 1829, with the governments of Anhalt-
Bernburg, Anbalt-Dessau, Anhalt-Coethen, Baden, Bavaria, Bruns-
wick, Bremen, Denmark, (as far as regarded the Duchies of Hol-
stein, Lauenburg, and Schleswig,) Hamburg, Hanover, the Grand
Duchy of Hesse, and the Electorate of Iesse, Hohenzollern-He-
chingen, Hohenzollern-Sicgmaringen, Lippe-Detmold, Liibeck,
Mecklenburg-Schwerin, Mecklenburg-Strelitz, Nassau, Oldenburg,
Reuss-Lobenstein, Reuss-Plau, (the elder branch), Reuss-Schleitz,
Saxony, Saxe-Altenburg, Saxe-Coburg, Saxe-Gotha, Saxe-Meinin-
gen, Saxe-Welmar, Schaucnburg-Lippe, Schwarzburg-Rudolstadt,
Schwarzburg-Sondershausen, Waldeck, and Wurtemberg.

t [ have not heen alde 1o meet with these laws.
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An ordonnance of the King of Prussia, dated the 19th of Fe-
bruary, 1833, extended to those provinces of his Kingdom, which do
not form part of the (Yermanic Confedcration, the benefits resulting

from an uniform system of laws on literary property. This ordon-
nance 18 couched in the following terms :

' In the application of the legislative provisions and measures taken with
regard to piracies of literary works, and works of art, we abolish all distinction
between the subjecta of the provinces of our Monarchy, which do not form a
part of the Germanic Confederation, and the subjects of the States of that
Confederation ; always however on the understanding of reciprocity : therefore
the publishers, booksellers, and authors of the Confederated States shall enjoy
In our provinces, situated beyond the limits of the Confederation, the same legal
protection asis there establishedl, against piratical invasions of their Copyright.”

The laws in Prussia, with respeet to Copyright, till amended by
the law of 1837, were to be found 1n the ¢ Code général pour les
Etats Prussiens,” partie 1, tit. 11, § 10, 26, et suiv. § 1032 et suiv.
partie 2, tit. 20, §. 1294 ctsuiv:; a French translation of which was
published, ‘en I'an 1x, & I'imprimerie royale.’

This code treats very largely upon questions arising as to the right
of copying or cditing works. It would appear from articles 1020,
1021, 1022, 1029, and 1030, that as a general rule, the right of an
author did not descend to his heirs, except by an express agreement
and 1n writing : but that even where the right of the author expired
for want of such agreement, and every one was free to print his
work ; yet if the author had left children in the first remove or de-
gree, the editor, or publisher of the new edition was obliged to make
terms with them : so that although the right of editing did not be-
long to the children of the author, nor could they prevent the re-
printing of their parent’s works; yet at lcast they participated in
the profit gained by booksellers, in their re-1mpression.

But now by an ordonnance of the date of the 11th of July, 1’837,
the law of Copyright throughout Prussia, 1s put on a more favour-
able and juster basis.

Sect. 5 declares that an author shall enjoy the sole right of
printing his work for ks life.

Sect. 6 confers on the heirs of the author the samenght for a period
of thirty years, to be reckoned from his death : the same in the case
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of a posthumous publication as 1 any other: und that after that
period every work shall be open to any to print.

Sect. 35 gives a retrospective effect to the foregoing clauses.

And Sect. 38 extends the protection of this law to works first
published in a foreign state, in the same proportion &s works first
published 1in Prussia are protected in that foreign state.

A project of a law has been lately prepared by the government of
Prussia, to prevent the introduction into Germany of piratical edi-
tions of German works printed abroad, in France, Belgium, and
Switzerland ; which up to this time was not prohibited by any legis-
lative enactments : and this law was to be submitted for adoption to
the rest of the Germanic States.

III. Bavagnia.

The Code civil of Bavaria, which contains the regulations for the
protection of Copyright in that country, has not yet been published ;
but it would appear from the terms of the following article of the
Code penal, that hiterary property descends to the heir or represen-
tative of the author 1 that country; but for how long, docs not

appear.

Art. 397. " The regulations relative to the protection which literary property
enjoys, are contained in the Code civil. Every person who shall, without the
consent of the author, ks heirs, or representatives, publish by printing or other-
wise, a work of science or art, without having so altered it as to make it a work
of his own, shall be liable, independently of a claim for damages, to the penalties
containcd in the privileges accorded to publishers ; or where there are no parti-
cular penalties enjoined, then to the punishments established by the law relative

to offences against the police.

&

IV. WURTEMBERG.

In Wurtemberg, an ordonnance of the date of the 21st of Feb-
ruary, 1815, prohibited any from reprinting a work, the sole printing
of which had been granted by a privilege from the King.
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On the 11th of July, 1836, was presented to the Chamber of
Deputies, the following project of a provisional law on Copyright.

* Until a gencral law can be made with respect to literary property, the follow-
ing regulations shall be observed: Art. 1. Authors and publishers, subjects of one
of the Germanic States, shall enjoy, with respect to all works already printed or
hereafter to be printed, the sole right of re-printing them for six years from their
first publication, without any payment, and with the same protection against
piracy, a8 if they had obtained a special privilege, in conformity to the law of the
21st of Feb. 1815. Art, 2 permits unauthorized copies already printed at the
passing of this law, to be sold, on bringing them to be stamped within a month
after the passing of the law, for which no charge shall be made.  Art. 3 saves the

rights of all those, who under the existing law enjoy a nore extensive privilege
than would be conferred on themw by this law.’

This law was passed on the 22nd of July, 1836.

V. Bapen.

The law of Literary Property in the Grand Duchy of Baden,
forms eight additional articles to the title * Propriét¢” in the Code

civil ;* and from them, 1t would appear that an author’s right to the
sole reprinting of his works descends to his heirs, and 1s not extin-

guished by s death; unless he has parted with his interest to a

publisher; when it is open to all to prnt, if the bookseller has not
obtained a special privilege.t

VI. Hessr-CasskgL.

In Hesse Cossel an ordinance has been published, that after the
1st of July, 1829, no work first printed and published 1n a state of
the Germanic Confederation, where the author, printer, and publisher,
reside in the state where it is published, shall be reprinted within the

s Art. §77,d-a- to 677, d-h-

+ I am not sure that the above is the correct construction of these articles: for I have only
been able to meet with them in a French translation, and any infercnce that may be drewn
from the use of one word instead of another, is, when applied to a2 translation, liable to
greit error.
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Electorate of Hesse, during the life time of the author, or for a term
of ten years after his decease : provided that in such State, where the
work is first published, copyright be acknowledgzed and protected.

VII. SAxe-Conung-Gorua.

In this Duchy, an ordinance has also heen published (in 1827%),
against hterary piracy. It directs thut after thirty years have
elapsed from the death of an anthor, all rights that have descended
to his heirs shall cease, as well as those which have been acquired
by booksellers.

VIII. SAxe-MEININGEN.

An ordonnance of the Duke of Saxe-Meiningen, of the date of
the 23rd of Apnl, 1829, declares the duration of Copyright to be
for the life of the author, and for twenty years after his death.

IN. HaMvBURGH,

The Senate published, in July 1828, a provisionary decree for the
protection of literary property, till the Diet should detcrmine the
question finally, giving the exclusive privilege of reprinting, for iwo
years, within the city and its territory, to all works first printed in
one of the States of the Confederation : such term to date from the
date of publication.

X. OTEER STATES.

In Sarony, an edict of 1773 prohibits literary piracy; in Hanover,
one of the 17th of September, 1827 : in Nassaw, one of the 4th and
5th of March, 1814 ; in Reuss, one of the 24th of December, 1827 -
and in Anhalt-Coethen, one of 1829 ; but I am not able to state the
periods for which Copyright endures in these countries. Enough,
however, has been shown, to prove that the greater part of Germany
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18 favourable to the principle, which extends the property in a work
Jor a certain period beyond the death of the author for the benefit of his
heirs ; and it must not be forgotten that, independent of the peculiar
privileges which an author enjoys in his own State, he participates in
the benefit of the Act of the dict of 1837, which gives him an exclusive
privilege over a vast tract of country, comprising many independent
kingdoms and principalities, speaking the same common language,
for the space of ten years; and that there is great probubility that ere
long even this term will be increased.

RUSSIA.

When we come to look at the Russian laws, we find an enlight-
ened liberality of conduct with regard to the rights and privileges of
authors, which should make governments that boast of more freedom
and civilization, shrink from the comparison.

In the Russian Code. we shall find what is not to be found in any
other state, an enactment conferring on certain degrees of literary
success, certain titles of rank and honour;* and although I may be
told, that without the ostentatious formality of a law to that effect,
other nations confer as substantial and as flattering marks of dis-
tinction on their men of genius and learning,—I will answer, that
vet 1t cannot fail to be a favourable sign of the legislation of a coun-
try, when the claims of genius and learning to an honourable situa-
tion are thus publicly acknowledged and secured by the statutes of
the country which they enlighten and adorn. But this 1s not the
proper place to discuss this question, our object now being to show
the difference in the protection afforded to Copyright under different
governments.

A law passed in January, 1830, repealed a former law on the 4th
of May, 1828, and enjcins the following provisions, which form the
present law on the subject.

The author or translator of a work shall have the sole right of print-
ing and disposing of it during his lifetime, and his heirs and assigns
shall enjoy the same for the term of twenty-five years after his de-

* See the estracts given in the Rev. Etr, de Legisl. tom, 1v.
K
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cease ; aud for a further term of ten years, if they shall publish an
edition within five years before the expiration of the first term.

The Copyright of a work which the author has not parted with,
cannot be taken in execution by his creditors, no matter whether it
has been published or not; nor in cases of bankruptcy of booksel-
lers, can the creditors avail themselves of any benefit to which the
bookseller might have been entitled by any contract with an author,
unless they fulfil the same engagements with the author which the
bankrupt had bound himself to perform.

In every case, the party guilty of piracy shall pay to the propri-
ctor of the work the difference between the actual cost of the pi-
rated edition, and the seliing price of the original edition; and shall
forfeit to the use of the proprietor all the copies of such unlawful
reprint. And until definitive judgment shall be pronounced, the
cdition accused of being pirated shall be restrained from being sold.
The judgment shall determine the amount of damages resulting
from the offence.

Such 1s a brief outline of the present law of Copyright in Russia,
which, for the protection it affords literary property, may safely
challenge comparison with the legislative enactments of most coun-
tries in Europe.

DENMARK.

Mr. Nicklin, the American bookseller, in his little pamphlet on
Literary Property, Pref. p. vi., says that he had the following infor.
mation ‘ from the best authority.” * The Copyright of publica-
tions in Denmark 1s perpefual. The reprinting of foreien works is
generally permitted, with the exception of those of foreign countries
protected by treaty stipulations, to which Denmark more particularly
has acceded with the German States.” As to the treaty stipula-
tions, see ante p. 124, by which it appears that they only apply to
the Duchies of Holstein, Lauenburg, and Schleswig.

NORWAY AND SWEDEN.

>

‘“ In these countries,” says a learned writer, in the Amer. Jurist.

vol. x, p. 69, ** the Copyright is perpetual.”
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SPAIN.

Victor Foucher is of opinion that the proper construction to be
put upon a law of 1805, is, that Copyright is perpetual in this coun-

try. He refers to * Novissima Recopilatione, 1803, liv. 8, tit. 15,
16, 17, 18, and 19.” *

THE TWO SICILIES.

Articles 322 and 323 of the penal code of the Kingdom of the

Two Dicilies, + punish literary piracy with a fine of not less than one
third, nor more than the double of the sum awarded as damages to

the proprictor of the Copvright, two thiras of which fine are to go
in addition to damages and the confiscated copies to the proprietor ;

and besides these punishments, imprisonment for one month is added
when the damages exceed 500 ducats (£85).

Respecting the duration of Copyright, and the privileges of au-
thors, Victor Foucher says, ¢ that although he is not able to affirm
it, he believes that they are the same as in France, the Sicilies having
retained, as he understands, the °‘lois civiles” of that country.

* Rev. Etr, de Legisl. tom. tv. p. 370, bis.

+ There is a French translation of this code in the ¢ Coll, des lois civ. et crim, des Etats
Modernes' — A I'tmprim. Roy. Pars, 18347,

: Rev. Etr. de Legisl. tom, iv. p. 370, bes.
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