Andrew Millar, Daniel Midwinter, William Innys, Jehn Enapton, Samucly

Alexander Kincaid, Gavin Hamilton, John Ballcur, John Paton, William

[ §

Birt, Daniel Brown, Thomas Longman, Richard Hett, Charles Hitch, |
fohn Shuckburgh, Mary Senex, John Rivington, Francis Gofling, awd ) Apreilants,
the Executors of Haac Clarke, John Pemberton, and Aaron Ward, q/‘j

L.ondon, Buookfellers, ~ - - - .-

Drummond, John Traile, William Sands, Gidcon Crawfurd, Lauchlan
Junter, Janet Brown, Rel7é7 of Willlam Brown, zbe Lxecurors of Alex-
ander Symers, Alexander Brymer, William Hamilton, Willlam Millar,
Alexander Dunnmng, John Yare, Andrew Beveridge, the Executors of
Gavin Drummond, and John Aitkin, Book/ellers in Edinburgli; John
Barric, Andrew Stalker, Alexander Carlifle, and Robert Fowlis, Book-
[2llers iz Glafgow ; - - - - ~ - -

7he C ASE of the Relpondents.

IiE Appellants, who are Seventeen Boolfellers in London, joinily inftituted a Suit before the Lords of
Council and Seflion at Edinburgh, againft the Refpondents jorntly, who are Twenty Booklellers of Zdzi-

2 bargh, and Four Bookfellers of Glafgow, and who are all feparate Traders 3 and by their Libel charged,

. ¢ "T'hat, notwithftanding of the good Laws made, and in Force, for the Encouragement of Learning,

Refpondentso

‘ by velting of Copics of printed Books in the Authors or Purchafers of fuch Copies, during the Tines therein wentioned,
“ in an AL made in that behalf in the 8th Year of Queen urze, and another A& made in the 12th Y ear of his prefent
¢ Muojefly’s Reign, Lor the probibiting the Importation of Books reprinted abroad, and firft compofed or <written, and

[ .

4

priited, i Great-Britainy by the former of which Szatutes, the Property of the Copy of every Book was vefted in the
Author, or his Affignecs, for the Terimn of Fourtecn Xears s during which, if any other Perfon fhould print, reprine,
or import, any fuch Books, without the Confent of the Proprictors thereof; or, knowing the fame to be 1o printed
or reprinted, fhould fell, publifh, or expofe to Sale, any fuch Books ; that fuch Offenders fhould incur the Forfeis-
wres and Penaltics tis the Statute fpecified ; onc Moiety thereof to bis Majefty, and the other Moicty thercof to any
Pcrfon who fhall fue for the fame.”—-—¢ And by the other of the faid Statutes it was inaéted, That, from and aftcr
the 29th Day of September 1539 Years, it thall not be lawful for any Perfon or Perfons to import or bring into this
Kingdom any Book or Books firft compoled or written, and printed and publithed, in this Kingdom, and rcprinted
1 any other Place or Country whatfoever; or, knowing the fame to be {o reprinted or imported, to {ell, publifh,
or expole to Sale, any fuch Book or Books ; and that under the Penalties and Forfeitures in the faid Iaft-mentioned
Statute fpecified.’—¢ And morcover, 'That, abftraéting from the Penalties of the faid Statutes, all Perfons contravene-
ing the Prohibitions thercof, and thereby encroaching on the Property of their Fellow-Subjeclts, to the great Difcou-
ragement of Learning, and Prejudice of the Intereft of the PPublick, become laole to an ordinary Action in Law or
Equity, that they may be compelled to render Damage to the Party aggrieved, in refpeCt of fuch Books as they
thould have fold, contrary to the Probibitions of the FLato, and to render up fuch Books or Copies as they might ftill
have upon hand, and arc not legally intitled to expofe the fame to Sale, as having been printed, reprinted, or imported,
contrary to the Law, and to the private Intereft of the lawful Proprietors of the Copics of {fuch Books 3 and are further
liable to pay full Cofts of Suit to fuch Proprietors.’

< And that the Plameifi the faid Audrewo Alillar 1s lawlully vefted m, and intitled to, the Property of the Copies of
the {ollowing Books, zufer alivs, "Uhe Fiftory of the Reformation of the Church of Lngland. ‘The Sccond Edition
correéted.  In Three Volumes.”

- An Ixpofition of the Thirty-nine Articles of the Church of Eugland., The Fourth Edition. The above T'wo
written by Gitbert Buractt, 1. D, late Lord Bifthop of Serum.’

< Ghe Qlconomy of Love.  The Third Edition.”

< Al the Works of Fobn Leck, Tilq, with alphabetical Tables.  The TFourth Edition.  In Three Volumes,
I oho.’ |

< Y lie Fiflory of the Adventures of Jofeph Andrews, and bis I'riend My, Abraham Adams.  Written in I'mitation of
the Nunner of Cerwanzes, Author of Don Quixote.  The Sccond dition, reviled and corre€led by the Auther. In
T'wo Voulmes i Duoadecimo.”

¢ Sermons on feveral important Subjeéts. By Yames Fofier.  In Two Yolumes.’

¢ And that he the id dudrew Millar, and the other Plaintifts before-named, are the Proprictors of the Copy of a
Look, mduled, Cyelopaedia, or, An univerfal Dillionary of Aris and Sciences,  Written by Ii, Chalmers, I'. R, 5.
which they had purchafed at a very great Price, the Plaintiff Zudretww Millar having paid no lefs than 1oo /. Sterling
for a 6..th Share therceol.’

¢« And that yet true it was, that the Perfons thercin after-mentioned y wiz. Alexander Kincaid, Gawin Hamilton, Jfobn
Dolfoury Sobun Paton, William Drummond, Fobn Trail, IWilliam Sands, Gideon Cratefurd, Lanchlan Hiunter,

iKelict of 175lliam Brown, Bookfeller, Alexander Symers, Alexander Brymery, William amillon, 1Villiam Millar, Alex-
aorder Dunniige, Jobn 2ave, dndrew Bewveridge, Gawvin Drummond, and Yobn itkin, all Booldelers in Idinkugh s
yebi Barriey, cindrecw Stalker, Alexander Carlifley, and Robert Ionlis, all Bookfellers in Glafpow s had all and cach of
thcin prelumed to tranlgrefs the Laws before-mentioned, and to injure the Plaintifts in their Property s in fo fur as they,
the Perfons complained upon, had, contrary to the IForm, and true Intent and Meaning, of the faid Staruees, withisn
i refpective Thoufes and Shops in Edinburgh and Glafteww, within the Space of Threc Months then laft paft, orat fome
ather 'Prme or ‘Times fince the Iiet Publication of the Bocks before-mentioned, takeen upon them fo prine, reprint,
or importy or canle o be printed, reprinted, or imported, the feveral Books bhefore-mentioned, ¢r one or other of
their, or fome Part of them, withour the Confent of the Proprietors obtained in Writing : Or that the Defendants,
knowings ihe faid Books to be fo printed, or reprinted, without Confent of the Proprictors, had talen upon them to

“ ey publifh, or expofe to Sale, or had cauvfed to be fold, publithed, or expofud to Sile, the Books before-mentioned,

“or fome or other of them, without fuch Confent fisft had and obtained, as aforefinid.,”

© And ahlo, That the fid Twenty-four Defendants had taken upon them, at the refpe@ive Places aforefiid, and at
diflcrent i fince the 2gth of Seprember 1739, to fmpors, or bring into’this Kingdom for Solr, 1he Bools byefore-
mentioned, or fome of them : And that all the faid Books were firft compoled or written, and printed and publifhed,
i1 bis Kingdom, and were thereafter printed in Treland, Iolland, or ¢ fewherae qwrehonr this Kinedom 5 or ar Jeafl,
ot the Detendants,  knowing the fame to be fo reprinted or imported, contrary to the Statute, had tiken upon then
Lo el publith, or expof to Saley fuch Books.’ | _

< And that therelore the Premifes deing fufficiently tried and verified before the Taords of Council and Sdfiion, the D=
(eodants oueht and fhould be adjudped to incur, fuffer, and pay, the feveral Penaltics and Lorfertues, which are

cracled againtt Ot nders in juch Cade by the above Statutes, which they the above Defendints Lad counteractad,
. lﬂultg
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¢ leaft, and in the Option of the Plaintiffs, That the Defendants ought to be ordained, by the Decrée of the Lords, to
¢ pay Damages to the Plaintiffs for every furreptitious Copy, whether printed at home or abroad, of the Books, whereof
¢ the Copies are the Property of the Plaintiffs, that had been then already fold by the Defendants, or any of them 3 and
¢ to deliver up all fuch unlawful or furreptitious Copies as then remained in the Pofleflion, Power, or Cufltody, of the
¢ Defendants, to the Plaintiffs, or their Order, to the end the faume might be damafked, deftroyed, or difpofed

¢ of at the Plaintiffs Pleafure’ | _ B -
¢ And, lafily, That the faid Defendants might be decerned and ordained, jointly and feverally, to pay to the Plaintiffs

D ¢ their full Cofts of Suit.’
g june 1~43. The De~ ‘T'o this extraordinary Suit, wh

Btants appeatcd to this icl: the Appellants admit to be the Firft of the Kind in Scotland, the Defendants, on

Libel. the gth Day of Fune 1743, appeared, and denied the Relevancy and Suggeftions of the Libcl_.
23d Junc 1743 The Caufe being called before the I.ord Ordinary, the Plaintifls Advocate repeated their Libel, and the Aéts of Par-

Liament therein ftated ; and declared, That, AT PRESENT, be did not infift for tbe Penaltics in the Afts of Parliament,
but only upon-the common I.aw; and that, AT PRESENT, be reftriéied their ﬁ;;ﬁi Libe! to the Property of th? T
Books, the Oeconomy of Love, and the Cyclopedia 5 and for the Profits which the Defendants had made by Sale of thofe

Books, and the Damages fuftained by the Plaintiffs. ‘
In Anfwer to which, the Defendants Counfel infifted, That the Defendants could not be fubjected to the Penalties of

the faid Statutes, and that the Plaintiffs hed produced #0 Title to the [aid Two Books; and that the Defendants were
not liable by Law, in this fort of A&ion, for any Damages whatfoever.

The Plaintifs Counfel, by his Reply, infifted on "T'wo Certificates under the FTand of the Clerk of Stationers-Fiall,
London, as a Proof, that the ~hove Two Books are there entercd as the Property of the Plaintiffs 3 and further infifted,

That fuch Aftions as this were {uftained at Common Law by the Courts in England. _ o
The Tord Ordinary took time to confider of this Debate, and appointed both Parties to give in Memorials in

Writing.

The Plaintifis Memosial Tllcgplainriﬂ’s, by their Memorial, infifted, That they had brought their Action againft the Defendants, founded #pen

Eil::;]yin withe Lord O 1o f2id Stamtes, for recovering the Penalties thereby Enafted, and upop the Common Law for recovering Damages—
"That, the Procefs coming of courfe before the Lord Ordinary, the Plaintifis did, pro loco ef tempore, reftrict cheir Li-
bel to thele Two Articles ;—the Cyclopedia, or Chalmers’s Univerfal Dilionary, and ihe Oeconoiiiy ¢f Love ; and, wat:-
ing all Penalties Enatied by the forefaid Stratutes, did infift on the other Conclufion of their Libel for Damages ; and
e Plaintifs infifted the Lord Ordinary would find their Action competent, and oblige the Defendants to difcover upon
Oath what Number of the aforefaid Books they had upon Hand, and what Number of the fame they had printed, or
reprinted, or imported, OrF {old, and at what Prices, and what Profits they made th‘fffb)’: And, in Anfwer to the
Obje&ion made by the Defendants, That the Plaintiffs had produced no Z7¢/e to the 1wo Books, to which the L.ibecl
was reftricted, the Plaintills infifted, That they were not obliged to bring any otlier Proof theresf, than the Copics of tha
Two Entrics in the Bools of Stationcrs-Iall. The Copies of thofc Entries are annexced to the Procefs, and are in the

‘Words following :

¢ March 2d, 17353.

Andrew Millar ti v - ' ' ~
Whole T e ¢ ‘Then entered for nis Copy the Occonomy of Love, @ Poetical Efliy.’ |
Ot Tivinetor o ¢ Adarch zath, 1740. Then entered for their Copy Cyclopadia, or, i Univerfal Difficiary of Arts aid Scicisecs,
trles Rivington - - T . - S cE her : el A pre |
Rbnd e b 71 ¢ containing an Explication of the “L'erms, and an Account of the Things hignihcd thereby, in the feveral Arts beth
. ' , . - . ~ i W e B '.11‘:.1 J,- "un*".‘h * i ~
’%*“‘i’l"‘l“;gifl‘:f_bm;h - 1¢ Iiberal and Mechanical s and the feveral Sciences Human nd Divine : Lhe Figures, Kinds, Properties, Productions,
I * . : - - ~] - . - . - 1T X . S A .. iy -
Dunisl Browne - ¢ Ireparations, and Ufes, of Things Natural and Artificial : The Rile, Progreis, and State, of Things Lcclefiufii-
G ] . p S S . g . S [1: = S :& O 3 ; > :--":'* * il | 1011{"!" IJET'IIUI‘:} wl- a kb D. -y .
cal, Civil, Military, and Commercial 3 with the feveral Syltems, oects, LIpiiiGiis, = - among X ophiers, Divines,
¢ Mathematicians, Phyficians, Antiquaries, Critics, &Jc. The Whole intended as a Courfe of Antient and Modern

YMuac Clarke -
Chatles Flitelh -
¢ Learning, cxtra@ed from the belt Authors, Dictionaries, Journals, Mcmoirs, Tranfaclions, iphumnerids, e In

Avrdiew Alillar -
Fohn Pembetton
Riary Senex -

G- FS N 'S T T
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Jﬂlgmﬂf:gnl'ﬂfﬂ RS feveral Languages. By £. Chaluers, k. R.S. The Fourth Edition, correéted, and amended.  With fume Addl-

Aron "Ward and ¢ Yjons. 1In Two Volumes,’

“Dan. Midwintr 5 “I'he Defendants delivered 1o an Anfwer to the {aid Memorial delivered by the Phiintifis ; and therehy, after relymng

Francis Gelling - - 6 i ) T : , - P _ ! SR - g

Fownd Symen - - s on their foregoing Defences, infifted, That 1t 1s not fo auch as hibelled, ila: citler of the Tivo Loaoks ia Qucflion <wweie
S f1y . - . " . - - - - - . - . . .

W iliiam fonys S crr enteired of Stationers-FHlall 3 and that the faid Certificates of the ¥Fnries in Shosicners-24a!! ad not menton the Plain-

‘L henias Lonpman 2 7 o . . - . , : .
e tiffs Title to the Two Hooks in Quellion, or 2he Confent of the Propiicicis, a3 reardied by the Swatytes s and, with refpect

Shares 64 5" the Book called the Occononry of Love, the Defendants infifted the fime was fis 2 prolifbed Guonyinsis, and the Author
d to the Property of the fuid Book ;3 and that

2%th June 1=43. The thercof was never known ; {fo that no Perton whatfoever could be ncitic

. AL
Prefendants Annwar to . . . .
Defendant. A 1° the only A&ion warranted by the Statute, was an Action for the Penalties.
marish The Plaintiffs delivered in a further Memorial to the Lord Ordinary ; and, notwithflanding they had betore reftricted

<) Fel, =248, The . . - ' . . .- :
e sicomd Me- thetr Libel to the Twwoe beoks beforc-mentioned, they, by this laft Memorial, infitted to refficf the fame, pie loco ¢

el tempoie, to the Three Books, the Cyclosadia, the Occonoiity of Leve, and the Jddventures of Jofeph dindyews s und annexed

thereto certain Inftruments, which, the Plaintiffs pretended, made out their T72/es to thute Bodks.

And the Plaintiffs further nfiited, That, 1o fir as their Libel was founded upon the Statute of the 12th Year of
his prefent Majefty, it required 779 Title of Property in the Perfons of the Plaintifs, 1t buing L4400 popi/aris, which every
Subjcct 1s mtitled to purfue 3 and that therefore, as the Plaintifis have iy brought their Adction aganit the Defendants

-

for rccoveriug thefe Penaliies, they infifted there could be no Difficulty as to tae Relevancy ok the Action; and, Jor
Procf, they referved to the Defencants Oaths, 1n relation to the feveral [alls, which, in Terms ol the Statute, are necdd-
wim—irlt, That they did repriig, and ii:port for Sale from Forcign Parts, ¢/ and caecd of the
T ce Books above-mentioned— Sccondly, Or that, knowing the lame to be reprinted and imported, they did fe/l, and
expoje fo Sale, or caufed the fid Books to be {old, and expoled to Sale—And, in the laft place, what Numbers of thole
Books, or Sheets thercof, were then in the Defendants Cultody or Poffeflion—And that, thele Fafls being proved, tie
Application of the Latw was obvious and cafy.

o, 'Ihe Plaindifls ccaving all Penalties, on the Statutes of the Sth of the Queen, therchy infifted againdt the Defendaris
Tor Damages at Common Law, or in quity 5 the Proof whereof the Plainuils thereby infitted to reter to the Defendants
retpeclive Oaths . And further infiited, T hat, as to this Point, they were not obliged to enter mto any Quefiion concerit-
ino the Bntry of thofe Books in Stationers-IHall 1 1t being totally immarerial, whether they were ever enterad there or not.

-I* ‘1’.‘

.. The Plaindils concluded this laft Memorial with praying the Loid Ordinary to hnd the Altion compsleis upon beth
Rionchics of the Likel 5 and thercfore to ordam,

fary to be proved -

1. The Defendants to fet forth upon Qarth what Books they had imported, or fold, & e contrary to the Statute of
e Defendanes have tranfgreficd in the Lerms

the 12th of his prefent Majefly 5 and that it being proved, That tl
of the aforefaid Statute, to ordain fuch of the aforefaid Books, and Shects thercof, as are upon Hand, to be d&:
mafked, and made Walte-paper of, und to feifcit the S ¢f 5. and doubic the Falue of every Boox fo imiporicss
Joldy puiiffed, or expofd to Sale, the one Moicly thereof to his Alajfey, the of ber to the Plaiinbiffs.

~.” To ordain the Defendants to fet forth upen QOath, upon the other Branches of the Libel, touching their {1:11?125

yrinted, reprinted, or imported, &c. any of the aforefaid Books : as alfo to fer forth upen Ouath, what Numbers c1
thﬁoi’: Copies are upon Hand, what Numbers were by them refpecuvely fold, and at what Prices 3 and, urton Proeof
of the I'a@, to ordain fuch of the Books, or Sheets, as are upon Fland, to be deliveared up s NG O afcLunt o
the Plaintitis for the Copies, as they have refpectively fold 3 and, further, to pay Colis of Suit.

L —

el PURR TR JLIE I T A

N et et T he Decfendants delivered to the Lord Ordinary their Anfwer to this l:{t NIcimorial. |

i A SRR - R - . - - - —_ - U | C . L SR v — o,

Memoral I'he Lord Ordinary having repe:itad the Caude to the T ords of Seflions, they fo.nd, © That thae Bz no Adues
3

t‘:l:. i:‘i‘l 'I--.:n..‘. L = - - :1 ] ] - - [ ] f.' n = - - [ - _"-’.—.. Ji-ljl L I'li 1 -
! " * of Damuages in this Cafv, and remitted the Caude to the Lord Ordinary to profove fCCOriIngiy.
The

T Daterloaaiory,
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.. The Plaintiffs preferred their Petition to the Lords againft this Interlocutor 5 to which fthe Defendants having, o
'f{ﬁaﬂ the 29th of Fuly 1746. put in their Anfwer, |

DR ey

ot i

P The Caufe came to be rebeard before the Lords, who found, ¢ That an Action of Damages lies ar the Phintiffs
ﬁ:ﬂ:‘;j“ ¢ Inftance, to the Extent of the Profits ‘made by the Defendants, on fuch of the Books libelled as have been en-
3 ¢ tered in Stationers-Hall, and reprinted in Britain, and found that the Defendants ought to difcover, upon Oath, the
%1" ¢ Extent of the Profitsy and with refpel? to the Books reprinted abroad and imported, the I.ords declarced they would
: ¢ hear Parties Procuritors on the Second Sederunt Day of Fanuary then next, upon this Queftion; Within cbas
: « Length of Time the Penalties enacfed by the 12th of King George can be fied for.

{ . " The Lords found ¢ That the Claim for the Penalties enadted by the At of the rath of the King is limited to Two
oo ¢ Years, by the Statutes of the g31ft of Queen Elizabetd ; and found, the Defendants muft difcover, wpeir Qath, the
: « Fxtent of the Profits on the Books reprinted abroad, and inperted, and fold by them ; and remitted ¢o the Lord Or-
A ¢ dinary to proceed accordingly.’ '

%&l_g, " The Defendants pettioned the Lords to vary their Interlocutor of the 2.4th of December 1746 4 and thereby Zufer

o Re- alin infitted, That the Cyclepedia was originally publithed by the Auchor in the Year 1727, and that therefore the
& tpe IneCl”

L Firft 14 Years expired in 1741. and that Mr. Chambers died before ‘thar Period 5 fo that the Plaintiffs fole Right of

.: printing that Book expired above Two Years defore they commenced the prelent Action ; and the Petitioners thercby

i prayed therr Lordfhips to review the Interlocutor of the 2.4th of December 149406. and to find according to their former

- Interlocutor of the 4th of Fuly 1746 ; that no Acltion for Damages lies in the prefent Cafe, at leaft to confine their
Interlocutor to fuch of the Books as had been entered in Stationcrs-Hall before Publication, agreeable to the fuid Sta-
rute of Queen Auine.

e The Plaintiffs put in their Anfwer to the foregoing Petition, and thercby admitted the Cyclop.cdia was firlt printed
and pub]i{hed in 17245, and that the Author died before the Year 17403 bur infifted, that the Work was oreatly
ltered and improved, with large Jdditions, in the after Lditions of that Work, and rendered quite 3 different Work

from that firft publiﬂled in the Year 1727, although i1t ftill bore the fame Narie*and Title, and was aiterwards pub-
lithed under the Name of ‘the Second, Third, and Fourth Editions. ot

L3

The Caufe being called before the Lords, wag further adjourned to the 1oth of Naf::wn’)mf; and the L.ords allowed
- . ¥ "
Parties Procurators to be heard on the Caufe, and ¢ particularly, Whether, 8y 10t Law of Scotland, ai 4Zion lay ¢

< the Diftapce of an Auther or Proprictor of a book before the Statute of the Sth of Luecn Anne.
. The Caufe was further heard and debated betore the Lords of Seffion: Who found, -

- - -~
1"'

1. ¢ That no Action lies on the Statute for Offences againft the famie, excepr when it is browght within Three
€ Months of the committing fuch ®ftence.

4

2. ¢ That no Action lie§ upon this Statute, except for fuch "Books as havefbeen entered 18 Searicncrs-IialF in
¢« Terms of the Statute. ‘

! ¢

3. ¢ That no Action of Damages lies upon the Statute, and remitted the Lord Ordinary to proceed accerd-
‘ - + -
* ingly.

J

[

- The Plaintiffs petitioned the Lords to vary their laft Interlocutor. - |

=i The Defendants having put in thetr Anfwer to this Perition, the Caufe came on again before the Tords of Scef
* " fion, on the

F When their Lordfhips found, That no Aé2ion of Damages does lie upon, or i1 Confeguence of, the Statite, Lut only for
w0 thefPenalties : And thevefore adbered to their former Interlocuior.
;

The Plainti¥s proceeded upon this laft-mentioned Interlocutor ; and, on the

?

g.7..  The Caufe being brought on before the Lord Ordinary, the Plamtfis Counfel refumed the Interlocutors of the 2d

Y- Dec. 194%. and sth Fune 1748. finding, ¢ That no Aion lies on the Statute, except for fuch Books as had been
¢ entered in Stationers-Hall in Terms of the Statute, and remitring to the Lesd Ordinary to proceed further in the
‘ Caufe;” and reprefented, That it was always objeéted by the Detendants, from the Beginning of this Caufe, to the
. Entries of all the Three Books; wiz. Chalmers’s DifFionary, The Qcconoiny of Love, and the Eiffery of Fofcpl -
' dréws 3 and albeie fadsfying Anfwers were made to thefe Objeétions, both i the former Pleadings, and in the Pen-
~ tiens and Anfwers, That yet that Point about the Entry of thele Books in Stasicners-Hal/l had hitherro received no
Decifion in the Court; and therefore infifted for the Plaineitis, That the Lord Ordinary would lind, "I'bat thefe Three
Books were duly entered in Stationmers-Hall, in refpeét of the Three Certificates of fuch Entrics produced in the Pro-
cefs, that fo the Plaintiffs might proceced in what remained undetermined in the Caufe.

The Caufe being again called before the Lord Ordinary, the Plaintiffs Counfel again refumed the {former Interlocu-
tors ; and prayed it might be fonud, T'hat the Books belore-mentioned <were duly cutcred iz Stationers-blall 722 Terins
of the Statute 3 and infified againit the Delendants, For the Penaltics in the Statute : \Whereunto the Defendants Coun{zl
anfwered, That for the prefent he would not infift on any Objcltion to the Evidence, <with refpets to tic Lntry of thie
Books 1n Stationers-Fall, but agreed rto difpute the Point with 1efpeét to the Peualtics, upon the Suppofition that tucy
were regularly entered.—Whereupon the Lord Ordinary, in refpeél the Delendants Counfel did not as prefons objelt
to the Evidence of the Books being regularly entered in S#riioncis-Hall, found no Necdlity for determining thas
Point, but allowed the Procefs For Thr PENALTITCS Zo proceed, as if the Books were regularly citeicd.

After thus proceeding under the faid Interlocutors, the Plaintifis, on the Firft Day of Deccmber 1749. interpoted
their Appeal to your Lordfhips from the faid Interlocutors of the 4th of Fuly 1516, and the Interlocutor of the 24th
of December 1746. in fo far as this lafl finds, That the Aétion of Damages did only lic at the Plainiifis Inltance, to
the Extent of the Profits made by the Defendants on fuch of the Books as had been entered i Stativsers-TiaZl, and re-
printed in Britain; and alfo from the Interlocutors of the 2d December 1747, and the 7th of Fuwe 1748 1 But tic

Refpondents humbly hope the Appellants faid Appeal fhall be difmiffed, with Cofts, among others, for the following

R E A S O N §&:

For that this A&ion, which is of the Firft Lipreffion iz Scotland, appears, from the Libel, to be complicated ~Qne
Branch is, for the Recovery of diffei-ciit Penaltics given by differeize Statutes ;5 one Elalf to the Crowiz, the other
to the Informer ; and yct the King’s Advocate is not a Party, nor do the Plaintiffs fue as well for the Gowa as
thesnfeives.—~The Second Branch is, an Adion upon the Statutes for Dainages 5 which is not authorized by the
Statures : And, if it is taken as an Action upon the Cafe, it cannot be joined with an Acion for the Penaltics.

- FTIYE
1

T For thar it is brought by Perfons, who f{tate in their Libel feparase Rights to feveral Books, on which their Tlibel] is
| founded againft the Defendants, who are Twenty-feur f[eparate Traders, without charging them to be joiit
| Ofienders

For that 1, in either Light, this Sort of Action could be maintained, the Phintiits have not purfued the Requifires
of this Starute, the Plainiiffs Tide from the Author not being in any Inltunce pirsved or enlered as the Act re-
guires ;- and particularly as to the Cyclopedia, the Fourteen Years ailewzd by che Starste were cypired, and
cie Autnor was dead long before the Action was brougiit.

-

hat
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Objection. That this is an Action in Nature of a Bill in Equity, for an Account of Profits, waving the Penalties.

Anfwer. This is 2 Miftake in Fact; for the Libel is exprefly for Penalties and Damages, and the Attempt to vary the Nature
of the Caufe was i//egal, and appears not to have been really intended : For, as the Plaintiffs firft refiridied their Libel
to Two Books, and waved Penalties; and, 1n the next place, zeftriéted it to Three Books, and 7nfiffed on the Penalties
under the At of the 12th of his prefent Majefty 5 fo in the very laft Step of the Caufe they refumed, and infifted to

proceed for the Penalties given by the Statute of Queen Anne.

1V. T hat by the Law of Scotland, and the Method of procecding in the Court of Seflion, whether as at Law, or ex ng-
bili officio, Defendants are not put fo their Qaths but after Iffue joined, and as the conclufive Evidence between the
Parties; and even that is not allowed for Penalties, or to afcertain Damages.

For which, among other Reafons to be offered at the Hearing, the Refpondents humbly hope the
Appellants [aid Appeal foall be Difiniffed with Cofts 5 and that this Honourable Houfe wil]
wake [uch other Order in the Premifes, as [ball be juft.
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Millar, and Others, Appellants,
Kincaid, and Qthers, Refpondents,

7he CASE of theRefpondents.

To be Heard at the Bar of the Hous® oF
PEERS, 072 the  Day of
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