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ADVERTISEMENT,

T will be eafy to guefs, from the Intro-
duction to the fbllowing ArcumenT, for

what place it was originally defigned,———
The opportunity of ufing it in the proper
and regulay manner. was loft; and in confe-

quence of it, I found myfelf obﬂgcato adopt
this made, =

“Tue latter part of the ARcuMENT has been
executed with fo much pafte, that I feel my-
felf very uneafy about its reception.—Great
paihs were taken iIn laying the foundation ';

but [ am confcious, that the fupcrﬁru&urq
is imperfet,

Lincol’s Inn,

sty Feb, 1774 F. H,



AN

ARGUMENT
IN DEFENCR OF

LITERARY PROPERTY,

AHE great queftion of Zfrerary Property,

after receiving the folemn judgment of a

Courtof Common Law in favour of Authors,

has been revived in a Court of Egui#y ; and by appeal

from thence is now brought before the Supreme
J udicature for a final decifion,

SENSIBLE of the vefy great importance of the
queftion ; forefeeing what extenfive effefts the ade

judication of it mufi immediately have on the private
forfunes of many hll{ld\:ed families ; what inﬂgence
B it
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1t may in future have on the progrefs of Science and
Literature in this country ; and confcious of my owil
inequality to arduous undertakings ; I cannot enter
upon the Argument without very uneafly fenfations.
Tho’ I have devoted myfelf to the {tudy of the fubject
with long and painful attention of mind ; though
the extraordinary Iearningj talents, and induftry, of
thofe, who heretofore argued the Cafe, have fu pplied
me with ‘almoft every poffible affiftance; and though
the refult of my own confideration of the {ubject is
the moft intire convi@ion of the jultice of the
ciaim, which I am to {upport, yet I diftruft my.
own ability to do juftice to the Cafe 5 and [ fincerely
wifh, that I could with propriety and honour de-
volve my fhare in the Argument on fome perfon dif-
tinguithed by fuperior qualifications. ‘But it is now
too late to relinquifh the undert‘aking'; and therefore
L thall proceed to the execution of it, with a firm
reliance on the indulgence of thofe who compofe
the Noble Affembly, to which I have the honour of
addrefiing myfelf ; and with a full confidence, that
they will exercife their candor in excufing my errors

and deficiencies, as well as exert their wifdom in
correcling and fupplying them,

- ‘THE queftion to be determined is fimply this ;
17 hether by the Common Law of England an Author and
-bis Afigns, after the Sirft publication of bis Work, have
T ' the
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the Jole right of printing and felling it 2 On the one
hand, the claim is faid to be confonant to reafon,
founded on principles of natural juftice, confiflent
with the Interefts of fociety, intitled to proteion
from the Comon Law of England, and recognized by
a feries of the moft refpeftable judicial authorities.
On the other hand, it is reprefented as unreafonable,
chimerical, impracticable, oppofite to every idea of
public utility, condemned by the principles of the
Common Law as tending to a moft odfous monopoly,
and only permitted for a fhort term of years by

the fpecial indulgence of an A& of Parliament.
I am to maintain the former of thefe difcordant
propofitions ; and for that purpofe I fhall examine
the claim of an author to the fole printing of his
own Works ; fir/l, by the general principles of 7z4-
Jon and property 5 and fecondly, by the particular
'principles and authorities of the Common Law of
England, This diftribution of the Arcument is
adopted, not fo much from neceflity, as from con-
ventence, and a perfuafion, that the right claimed,

in whatever light it is viewed, will when well yun-
derltood appear unexceptionable, and capable of be-
ing fuftained. I might perhaps be juftified in avoid-
ing to refer the Cafe to general and abftra& princi-
ples ; for I hope to prove, that the current of autho
;rities and decided Cales in favour of the claim is too
ftrong and powerful to be overcome by the force of
B 2 any
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any fpeculative reafoning, however ingenioufly ima,
gined, however agreeably and - pecioufly exprefled.

Should I fucceed i In this.expectation, I muft not be
underftood to waive the advantage, On the con-
trary, I mean to infift, that grave precedents of law,

1

long acquiefced in and long aGed upon, muft pre-
vail and be fubmitted to, even though the juftice of
the claim, unfupported by the weight of author:ty,
fhould feem doubtful, or hiable to objection. Re-
ferving to myfelf the full Jeneﬁt of this obfervation,
U will now purfue the A :rgu;ﬁe;}; under the two ge-:
neral heads into which 1 have divided it

I, From the manner in which 1 have f{tated the
general qufﬂlon, it appears, that nothing more is
meant by the term of Literary Prapfrry, than fuch an
intereft in a written compofition, as entltles the Au-
thor._. and thofe claiming under him, to the fole and
exclufive right of multlplylng printed copies for fale,
1 agree, that fo far as the Cafe is to be tried by gene-
ral principles, and mdependently of the Law of Eng-

land, there are two thmgs e{fenual to the emﬁence

of Literary Property, One is, that the right of!
orinting 2 book may be pecu]lar to certain perfons,
in exclufion of all others. The other j Is, that the
Author thould {hew a title in h;mfelf to the enjoy-
ment of fuch an exclufive richt, If theﬁrﬂm‘ pro-
Poﬁtlon i true, then the right of prmtlng a book
may

MK ,
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qay be property if the latter can-be proved, the right
of printing ought 1o be, and is, the property of the Au-
thor. I {hall Fonﬁdey both in their proper order.

TuERE are fome truths fo plain and obvious, that
the mind yields its affent to them the moment they
are mentioned, withoyt waiting for the formality of
a demonftration. Of this kind 1 fhould have deemed
the propofition, That the right of printing a bock
may be appropriated ; but, in fact, even this has been
denied ; and to fugh an extremity has the Argumeng
been prefled on the other fide, that fome of the ob-
jections principa ly relied upon, apply not to the
uflice of the cJaim, or to the epedigncy of giving effet
to ir, but merely to the paicability oi enforcing it.
This renders it abfoluteiy inéumbent upon mein a
formal manner to enquire, Whether the right of

printing 4 book is fufceptible of appropriation ¢

I micuT indeed urge, that fafts are conceded
fufficient to render fuch a difquifition wholly unne-
peffar} ; that it has been the pratice to appropriate

the right ol prmtmg hooks in all countries, ever fince
the invention of printing ; that it {ubfifts in {fome
form in every part of Europe ; that 1n foreign coun-
tries it 1s enjoyed under grants of prmfegas from the
Soverewn that in our own country it is admiited to

be legally exercifed 1n pzrpe{mty by the Crown and its
I Grantees
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Gtantecs over particular books ; and that even the
Legiflature has protedled fuch 2 right over books in

general for a term of years, and has repeatedly called
1t a property, and thofe in whom jt i velted, proprie-
lors, Thefe facls, however inconfiften; they méy
feem, and really are, with the Argument 2cainft the
praciucability of aflerting the claim of hterary property,
cannot be denied ; but this is not the proper place
for urging them, 1 thall thercfore for the prefent
waive the authority of examples, and {hall reafon

wholly from the nature of the fubjedt in which the
property is claimed,

I APPREHEND, that fo far as regards pradiicability,
nothing more can be requifite, than to fhew, that
there is a fubjes, over which the exclufive right
claimeﬂ may be exercifed, with marks fufficient to

L

afcertain and diftinguith it ; and that there are
meaiis, by which the pofleflion and enjoyment of
fuch an exclufiye right may be cifectually regulated
and fecured.  Few words will ferve to evince, that

according to this rule the tight of printing a book
may be appropriated,

THE fubjed of the PIOPErty is a wwritten compof-
tion 5 and that one written compofition may be diftin-
guifhed from another, is a truth too evident to be

much argued upon, Every man has a mode of com-

bining

£ 1

b



[ 7]
bining and exprefling his ideas peculiar to himftlf,
The fame dodtrines, the fame opinions, never come
from two perions, or even from the fame perfon at dif-
ferent times, cloathed wholly in the fame language.
A ftrong refemblance of ftile, of fentiment, of plan
and difpofition, will be frequently found ; but there
is fuch an infinite variety in the modes of thinking
and writing, as well in the extent and conne@ion
of ideas, as in the ufe and arrangement of words,,
that a literary work really original, like the human
face, will always have fome fingularities, fome
lines, fome features, to charafferize it, and to fix
and cftablifh its identity ; and to affert the contrary

with refpect to either, would be juftly deemed equal-

ly oppofite to reafon and univerfal experience, Be-
fides, though it fhould be allowable to fuppofe, that

there may be cafes, in which, on a comparifon of
two literary productions, no fuch diftin&tion could
be made between them, as in a competition for ari-
ginality to decide whether both were really original,
or which was the original and which the copy ; ftill
the obfervation of the poffibility of diftinguithing
would hold in alf sther inftances, and the Argument

in its application to them would ftill have the fame
force,

So much for the fubjec? of the Property, and for
the manner and facility of tracing the difference be-

fween
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tiveen one literary work and another. Nor wil] i
be more difficult to ‘fitisfy an 1mpartial mind':; thaf
the enjoyment of the exclufive right, claimed to be
excrcifed over a litefary compofition, is as capable
of being guarded and regulated, as any other right;
or any other fpecies of property. It is not neceflary
for this purpofe to frame new laws, neiy remedies,
or new modes of zlienation and fucceffion, Admit
the title of the author to the fole .ptinting of his
own Works, and it will be eafy to point out, how
that title may have its dué and fill effed. ‘The
fules and principles, by which other property and
other rights are governed, will furnith the means of
fecuring the enjoyment of this peculidr kind of right
or pr;.:perty. It is fcarce poffible to conceive any
fyftem of Jaws in a countty advanced in civilization
{o grolly deficient, as not to have general rules ca-
pable of being applied to every fpecies of right,
whatever may be the fource of it, however novel;
whether in the creation and conftitution, or in the
exercife and exertion, If a right of a mew kind be-
comes the {ubject of litigation, a wile judge will
compare it with fuch rights as have been long known
and acknowledged ; and by analogy to fome of
them will be able to explore, Low it ought to be
clafled, how enjoyed, how prote&ed from invafion;
and how tranfmitted from one perfon to another.
"This in lome meafure is general affertion ; and tho’

from
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from its apparent reafonablenefs, it might be deemed

very fufficient.to oppofe .to the: unfupported  objec-
tions, which have been fo confidently urged againft

the praﬁlcablllty of allowing literary property, yet
I do not intend to reft the argument here. When 1
ftate and -anfwer thofe ob_]eéhons, I fhall be more

parttcular in the illuftration of what I advance ;
and I fhould be more {o here, if I was not f’cu-

dious to avoid a difagreeable repetition. Hereaf-
ter too I fhall have occafion to confirm the Argu-

ment by an inftance from the law of England; and
I do not doubt the being able to demonftrate, that

whatever may be the cafe of the laws of ather coun- -

tries, however narrow and incomprehenfive they
may be in their frame and foundation, there are re-

medies, there are rules incident to the »:ammaﬁ lmv
of England, by which the éxclufive right of print-
ing a book may be as well guarded in the enjoy-
ment, as well direCted-in the mode of alienation
and fucceffion, as any other {pecies of right, or in-
corporeal property whatever,

Bur it 15 objected, that only corporeal things
can be the objets of property; and that every
fpecies. of - intorporeal property has refpedt to, and
muft have, a corporeal fubftance for its fupport, .
The dofrine contained in this objeftion has been
relied upon as a principal argument againft the

C | claim
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elaim of Literary Property; ‘as one too well fottride
ed in reafon and the nature of things, too'well
fenced by the authosity of the legal definitions of
property, to be controverted with the Jeaft degree
of fuccefs. © But even this boafted propolition, tho’
feemingly entrenched in the profoundeit fubtlety
of legal metaphyficks, has its naked and vulne-
rable parts, 1 fhall attackthe objection, firft'by
denying that a corporeal fubftance is abfolutely
unwerfally and invariably effential to the exiftence
of property; and then by ‘infifting, that even tho’
the truth of that propoﬁtlon, in the moft unlimited
fenfe of it, fhould be admitted, ftll it would' not
prove any thmg againit the claim of a right to the
fole printing of 2 written eompoﬁtmn '

- Tr the objeStion is #dvanced ‘as having its founs
dation in reafon, -the plain anfwer is, That what-
gver is fufceptible of an exclulive: enjoyment,may
Ye property ; -and that rights may arife, which, tho’
quite unconnefted with any thing corporeal, may
be confined in the exercife to certain perfons, and
be as capable of a feparate enjoyment, and:of modes
of ‘alienation and tran{miffion, as.any -fpecies of
corporeal fubftance. Even the right in queftion, if
it ‘fhould be admitted -to be fo deftitute of .any
corporeal fubftance for its foundation -as has been

reprefented, ‘will of itfelf be a fufficient -proof of
: the
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the falldcy of making corporeal things, or rights in
shem, the fole obje&s. of property, and may be fairly
propofed as an inftance to the contrary ; atleaft un-
ti] .the prafticability of appropriating the printing
of a book can be difproved, which I conceive to
be impoffible. How the exclufive right of print-
ing any particular book may originate ; what may
give a proper title to- the fole exercife of fuch
a right, whether authorfhip, or any other caulfe, is
not here of the leaft importance ; becaufe if {pring-
ing from any fource, the right may be well appro-
priated, the argument of impradticability will fall
to the ground, and confequently the objection de-
rived from the fuppofed want of fomething corpo-
real to uphold and fuftain the right, But in or-
der to maintain the objetion, fome moft refpecta-
ble Writers on the Law of Nature and Nations,
particularly Girotius:(4) and Puffendorf (), have
been cited as authorities; and the definitions of
property in ufe amongft Lawyers are reforted to.
I do not underftand that thgre any particular paffa-
oes from Grotius or Puffendorf fa much relied upon,
as the general tendency of their learned writings in
refpec to Property; and the circumitance of their -
not being very applicable to the particular kind of

(a) De Jur, Bell, et Pac, Lib, 2. cap.2. -
(6) De Jur, Nat, et Geat, Lih, 4. cap. 5.

C 2 property
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property now in queftion. But it is to be ¢onfia
dered, that the nature of their undertaking, fo far
as regards the fubjet of proporty, principally was
to account for its origin and progrefs in land -and
other corporcal things, the more ufual fubjects of

property ; and that is the truc reafon why they do
not extend their {peculations to objeéts of a kind

lefs grofs, when they inquire, what are fit objets
of property ; and what things-ought ever ta remain
in their primitive flate, unappropriated and' com-
‘mon for the nfe of all mankind. There are many
fubjeds, fuch as offices, titles, annuities, apd other
things of . a fimilar kind, which, though wholly

detached from corporeal fubflances, were known
and acknowledged objeéts of property Jong be-

fore the times in which Grotius and Puffendorf
lived, and yet are never mentioned, or even hint-
ed at, by either of them, But would it be teafon.
able from thence to infer, that they did. not deemn
fuch things to ‘be Property? As to the legal de-
finitions of Property, they vary very MUCH s
dome (¢} civilians reftrain the idea of property to
things corporeal, and intjrely exclude all incorpo-
real things, even the fervitudes and ufufrudls of the
Roman law, which are certainly rights only exer-

(¢) Vid, Ulric, Huber, Difputat, 303. B_;ufd Autlor, Pra:l:&
ed. 4ta, fib, 3. tit, 1. L@, 12 I3,

cifeablg
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cifeable on obje@s of a corporeal kind. Dominsum,
as they defcribe it, ¢ff jusde re corparali perfecte difpo-
nendi, eamquevindicandiy nift lex aut conventio obfiflate
Others (4) again, of equal authority, extend the
definition of property to all incorporeal things. But
s fa& itis not much to the prefent purpofe, which
opinion 18 the moft accurate; the difference being
more in name than fubflance, A very exak Wri-
ter (¢), who confines’ the ftrit application of
the word deminium to corporeal things, adds, de
rebus incorporalibus, non nifs improprie, & per quandan
[imilitudinem aominium predicatur, civm nee illas poffidere
wvalcamus proprié, fed tantummodo quafi poffidere. From
this paffage, and many others which might be cited,
it appears clearly, that the difference of dpi:iidn T
merely upon the firi? import of the word domitnium;
particularly in the Roman Law, and is quite fo-
reign to the inquiry,” Whether there cannot be pro-
perty without a corporeal fubftance for the fubject,
which intirely depends upon the general and extenfive
fenfe of the word. ‘There are not any Commenta-
tors on the Roman Law, who pretend toexclude in-
corporeal things from the confideration of Law ; or

to deny, that they are not as much objeéts of fe-
parate enjoyment, of alienation, and of tran{iniflion,

(d) Vid, Thomaf. Schol. & Addit. Huber. Prale. ubi fupra,
(¢} Hoppii Comment, ad Iat, iib. 2, tit, /1.

as
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35 things corporeal. Itis obfervable too, that all
concur in enumerating amongft things incorporeal,
obligations, however contralted, and other ob-
Je&s, which have not the leaft conne&ion with,
or reference to, corporeal fubftances ; except, in-
deed, as the fruits and profits refulting from the
exercife of fuch rights are generally of a corporeal
kind. In that fenfe, the right of printing books
and almoft every other fpecies of right, may be made
referable to corporeal fubjets (£); and that being
the cafe, the qu-e&ion founded on the fuppofed want
of fomething corporeal, intirely fails in its applica.
tion to the claim of Literary Property,

!

HitHeErTO I have begn controverting the fup-
pofed neceflity of haying a corporeal objeél for eve-

ry fubjec of property ; but I thall now endeavour ta
thew, that the propofition, though it thould be true
1 its utmoft latitude, cannot affe@ the claim of
Literary Property ; becaufe #hat is not merely corpo-
r'ca_l‘ in the fruits which it produces, but has an im.

(f) Res incorporales, as the text of the Roman Law deferibes them,

Junt quee tangi wan poffunt 5 qualia funt ea, guee in jure fﬂry‘iﬂﬂnr, Jicut ba-
reditas, ufus-frudlus, et obligationes quequo modo contraQta j nec ad
zem pertinety qued in beereditate res incorgorales continentar, nan et Sfruc-

85, qui ex fuitdo percipivntur, corporales funt; et id, quod ex aliqu obe

llgntlrnc nobis debetur, plerumque corporale eft ;. weluti fnndm, bm&,
PEEH‘I.‘T. Iﬂﬁ“t. hb 2. llt 2 & al .

med iﬁ&
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mediate and neceflary reference to a corporeal fubs
ftance .in the exercife. A literary compofition can
fubfift and have duration, only fo long as the words,
which eftablith its identity, are reprefented by vifible
and known chara&ers expreffed on paper, parch-
ment, or fome other corporeal fubflance ; and by re-
ference to that onlys can the right of multiplying co-
pies or printing be in any manncr enjoyed. The
original manufcript, or a written or printed copy,
being authenticated, will equally ferve the purpofe;
but one muft remain within the power of the perfon
who claims the appropriated right of printing the
work, or the exermfe of the right mu/? unavoidably
" ceafe from the want of a fubjeét.

Uron the whole, therefore, it feems very clear,
that exclufive rights e {ubfift in law, and be tranf-
miffible as property, without the aid of any thing
carporeal to uphﬂld them ; or that ifa corporeal {ub-
{tance fhould be neceﬁ"ary, it is in fuch a manner,
as not to furnifh any argument’ againft the appro-
priation of the right of printing a literary cofnpo;
fition,

Bur it is atked, how an author after publifhing
his work can confine it to himfelf, and exclude the
world from participating of the fentiments it con-

tams? This objection depends .on the {uppoli-
tions
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tion, that the exclufive right claimed for 4n dutho#
15 to the ideas and knowledge -communicated 'in 2
literary compofition. An attempt to appropriate,
to the author and his affigns, the perpetual’ ufe of
the ideas contained in a writteri compofition, might
well be deemed fo abfird and impra@icable, as to
deferve to be treated in a Court of Juftice with
equal contempt and indignation ; and it would be
a difgrace to argue in favour of fuch a claim. - But
the claim of Literary Property is not of this ridi-
culous and unreafonable kind; and to reprefent it
as fuch however it may ferve the purpofes of decla-
mation, or of wit and humour, is a fallacy too
grofs to be fuccefsfully difguifed. What the author
claims, 1s merely to have the fole right of print-
 Ing his own works, As to the ideas conveyed,
every author, when he publifhes, neceffarily gives
the full ufe of them to the world at large. To
communicate and fell knowledge to the Public,
and at the fame moment “to flipulate that none but
the author or his bookfeller fhall make ufe of it, is
an 1dea, which ‘Avarice herfelf has not yet fugoell-
ed. But imputing this abfurdity to the claim of
Literary Property, is mere imagination; and fo
muit be decmed, until it can be demonftrated that
the printing a book cannot be appropriated, 'wit‘hout
at the {ame time appropriating the ufe of the 4naw-

ledge contained in’ity or in other words, that the

lje
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fﬁ of the ideas communicated by an author cannot
be commen to all, unlefs the right of printing his
works is common aifo. 1f the impoffibility of proving
fuch a propofition is not felf-evident, I am fure, that

there is not any argument I am furnithed with,
which would avail to evince the contrary.

In a late publication on the fubject of Literary
Property, there is a very ftriking paffage which
comprefles the objections againit the practicability of
Literary Property into the compafs of a very few
lines, 'Though I have anticipated almoft every
kind of exception, which can well be taken, yet
for the fake of meeting the opinion 1 am contro-
verting in its moft formidable fhape, and in erder
to fhew how unequal the moft captivating language
is to the tafk of fuftaining a feeble argument, I

will feleft this paflage, and obferve upon all the
pointed expreflions, which are introduced to give it
firength and force, The words are thefe: ¢ The
¢ property here claimed is all ideals a fet of ideas
¢ ‘which have #0 bonunds or marks whatever ; no-
¢ thing that is capable of a vifible poileffion; no-
¢ thing that can fuftain-any one of the gualitres or
8 incidents of property. ‘Their whole exiftence is in
< the mind alone. Incapable of any other mades of
¢ gquifition ot enjoyment, than by mental poffellian
¢ or apprehenfion ; fafe and dnvulnerable from their

D “ own
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¢ Swn immateriality 3 no trefpafs can reach themi, ne
¢ tort affeé? them; no fraud or wvidlence diminifh ot
“ damage them, Yet thefe are the phantoms which
¢ the author would grafp and confine to himfelf I’
Highly finithed in ftile and compofition as I muf*
acknowledge this paffage to be; yetit has not onz
fignificant word, but what is either founded on a
mifconception of the claim controverted, or is lia-
ble to fome other obfervation equally deftrutive of
the opinion intended to be maintained. The pro-
perty claimed for the author is an exclufive right to
the printing of his work, and st to the ideas con-
tained in it, or to the #fe of them ; therefore the

property is not zdeal.———One literary compofition is
diftinguifhable from another 5 and therefore each has

its marks and bounds to identify it, and to fix the

poffeffion and feparate enjoyment of the right of
printing. . That poffeffion- is vifible by the exercife of
the right claimed, nor is the poffeffion of other ina
corporeal property vifible in any other manner ; for.
sncorporeal things in general, however referable to-
corporeal fubftances, to ufe the words of a great,
civilian (g ), non incurrunt in fenfus nifi ab exercitio
and they are defcribed by our own lawyers (4) in

(g) Hopp. Comment. ad Inft, Tib, 2. tit, 2.

(b) Fura figuidem, cum fint incorporalia, wideri- nom poterunt, nec
wangiy & ideo traditionem nen partiunur, fieut 68 corporales, Bralt,
lib, 2, ¢ap, 23, fedh, 1, '

the:
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¢he {ame terms.——lt is mere affertion” to fay, that
iterary property has not the incdents and gualities of
sther incorporeal property ; unlefs it can be-fhewn,
that the right of printing any particular book

cannot be effeGually vefted in certain perfons in
exclufion of all others, and be as well poflefled,

enjoyed, alienated, tranfmitted, and proteéted from
invafion by the rules of law, as any other fpecies of
incorpo,r,e‘al ProPerty.——The exiffence of literary . pro-
perty is not more in the mind, more the fubject of
mental poffelfion and apprebenfion, or more without
materiality, than other incorporeal property ; for all
incorporeal things are neceffarily incapable of being
heard, feen, or handled, and are only to be con-
ceived in the mind by reference to the objects
with which they are connected in the exercife, or
«o the fruits and profits they produce,——Literary

property 15 not invalnerable on account of its rmma-
teriality. If one has the exclufive nght of printing
a book, and others without his confent multiply
and fell copies, #hat right is wounded, 18 affected 3
the profits, which would otherwife arife from the
exercife of the right, are diminifbed; and the intrud-
ing on this particular right is as much a trefpafs, a
tort, a fraud, a violence, 3 damage, as an invafion of
zny ather incorporeal property can be,

T
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Ik being'fo particular in my obfervation on the
favourite argument, from which the paffage juft
cited is extralled, I muft not be underftood ta
intend the leaft difrefpedt to the memory. of it
author. . His charg&er‘for fhining talents, for ex-
tenfive knowledge, and for exemplary virtues both
publlc and prwate, 1s fixed on a bafis too firm to be
Ihaken, or in the leaft hurt by ;mputlng to hun one
f:rroneous 0p1n10n.

1 THINK, that I have now anfwered every ob-
jeGtion. of importance, which has been madeg
agami’c the prachicability of literary property; and if

in arguing this point I have been guilty of a fre-
quent and difgufling repetition, my apology muft
artle from the various manner, in which I have been
forced to combat the fame enemy. Every ob_lec-
tion, Hydra-like, has allumed a variety of forms;
and when it has been deﬂroyeci in one fhape, the
poweér of language has inftantly raifed it up again in
another, equal] y formidable I appearance, but equa!..
ly devoid of fub&ance.

Havine thus, as I hope, evinced the praciucabi-
kty of making the right of printing a book pro-

perty 5 the next ftep in the Argument is, to exhibit
thf: reafons, on which the authpr founds his title to

fich
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ficha property in‘his own works, As-this part of
the {ubjeft will not permit the having recourfe .ta
abftralled and metaphylical difquifition, it wil
be more eafy td folve the difficulties which oppofe
e, -

I order to conceive properly, what is the origin
of an author’s title to the fole printing and felling
of his own works, the firlt thing to be 'canﬁdcred
is his labor in compofing them. Thisis not the ﬁf;
foundation qf his title ; for other reafons may and
fhall be urged to fuftain it; but they are of a /-
¢ondary kind, and therefore improper. to, be intfo-;
duced, till the primary reafon, on which they are
ﬂepmdam, 1s explained. No literary work, whethm_f
,'L-:alculatgd for the inftru8lion or amufement of ma‘n-;
}cind;whet]}er confifting of new thoughts and ideas, o:f
of o/d thoughts and ideas newly combined and expref-
fed, can be produced without aninduftrious and I:'Jain-_'. |
ful application of the rhen:tal faculties to the par-
ticular fubjeét. It is not my intention to ihﬁﬁ
‘.genem!{;'; that a// the benefits and advantagés of 3,

man’s labour either can, or ought to le confined to
himfelf, That would be building on too -broad a:
foundatron ; for there certainly are many cafes, in
which the truth of fuch a propofition would fail,
}f an author was to claim the fole right of ufing

the
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the knowledge contained in his works, as well-as the

{ole right - of printing them for fale, it would be
both unfit and impoffible to comply with a demand
{o abfurd, fo lliberally. felfith ; and othey inftances
without number might be mentioned, in which
fuch an unlimited appropriation of the fruits of 2

man’s induftry would be equally unreafonable and
ridiculous, But the cafe in queftion doth not

require me to argue in fuch general terms, The
author’s title to the benefit, which he claims from
the labor employed in his ligerary compofitions,
depends on a propofition of 2 more limjted kind ;
and I fhall only infit, that every man has a right to
appropriate to bimfelf the fruits of his own indufiry, /o
Jar as is prafticable in the nature of things, and is af
the fame time confiftent with the rights of others, and
the reflraints impofed by the laws and politizal nflitu~
tions of the country in which he lyves, By this princi-
ple, which I may venture to call incontrovgrtib]e,
it is, that [ fican to try the utle of an author to the
fole printing and felling of his own works; and
for that purpofe, I fhall fhortly ftate, what the
hature and extent of the author’s right over his 1i-
terary compolitions are, before he confents to publifh
them ; and then conﬁder, what ﬁWﬁ""? the publimﬁ-
Hon has, and ought to have, upon that right,

I



[ 23 ]

. {7 is acknowledged by thofe the moft adverfe to
the claim of literary property, that defore e volun-
tary publication, the right of multiplying copies for
fale, belongs wholly, and without any limitation,

to the author, or to thofe who by purchafe, gift, or
reprefentation, fucceed to all his rights, whatever
they may be, in the manufcript of his literary
compofitions. Nor is this right of the zmperfe?
kind ; for it is admitted to be under the protection
of the law, Another thing allowed is, that /ending
a copy of the work, or even giving one, will not,
without fomething further, transfer the right of

printing and felling 5 and therefore the juftice and’
propriety of thofe cafes, in which Courts of Juftice
Have interpofed to reftrain perfons, poflefled of
copies by fuch gift or lending, from multiplying
copies for {ale, are not denied. Thus abfolute
4nd unlimited is the author’s fole right of multi-
plying copies before a voluntary publication ; and it 1s
of importance to obferve, that this right can only
foring from the /abor exerted by the author in com-
pofing his work, and the confequential powers over

his manufcript,

-1 wiLL now inquire, whether the right is a-
ried by the aét of publication,
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I¥ the author’s fole and exclufive right of mii
tiplying copies ceafes after publication, it muff be,
cither becaufe jt ;s impracticable to retain the right ;
or becaufe the right is renounced by the publrcation s
or laftly, becaufe after publication the law of the par-
ticular Country, in which the cafe arifes, will npt

Permit the author to retain the right., The Pradii-

ealility of giving effe to the right without the ajd of
any new law to regulate it,

[ have already argued §
and, as] g

atier mylelf, clearly evinced, Therefore it
only remains to thew, that the right 1S nof renounced

by the publication, and that it i5 not unlawful to
Yetan the right afterwards,

IN order to prove, that publithing g literary coma
pofition is a renunciation of the author’s previoug
right of multiplying copies, his intention to re-
nounce muit be fhewn ; and as mere publication cere
tanly is not an exprefs renunciation, that is, not one
declared by words, it is incumbent upon  thofe, |
who infer 3 renunciation, to found themfelves on
fomething incident to 2 publication, from which it
may be reafonable to imply an Intention to renounce.
One object of a publication js to convey knowledge
and amufement tq the world, or both, accord-
iﬂg to the nature of the work ; but this purpofe of
the author may be ag we] accomplithed by continy-
img his right of multiplying copies, as by renounc.

ing
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irig and making the right of printing common. But
it is not reafonable to fuﬁpb[‘e, that the inftrution,
of entertainment of the world is the only view of
an authot in publifhing his works 3 for fome sat-
tention to his own advantage is very proper, and moft
frequently quite neceffary, There are few fituations
in life' fo advantageous, as to permit an author, the
moft difinterefted, to give the benefit of his labors
to the public, without fecuring to himfelf the pro-
fits which may arife from the fole right of multi-
plying printed copies: It is fo far from being a dif-
grace to appropriate that right, that to renounce it
would in general be an injuftice to the author’s faw
mily as well as to himfelf, and have the appéa}ance
of vanity and profufion more than a well-directed
generofity, Another circumftance incident to a
publication, is the great expence of printing the
work ; but zhis, fo far from being a reafon for im-
plying a renunciation of the right of multiplying
copies, furnifhes a ftrong argument of an intention
to retain the right.  Without retaining it, how is
the author to fecure a return of the money expended -
in ma2king the impreflion, and a reafonable profit in
the nature of intereft? There is ftill another cir-

cumftance very neceflary to be mentioned ; and 2hat
15, the price paid by the purchafer of each printed
copy ; which in fact is the only thing. in a publi.
cation, affording the leatt pretemce for inferring a

E Tenun-
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renunciation of the right of multiplying cogies,
But I will not condefcend formally to confider the
unreafonablenefs of fuch an,inference, A moment’s
refletion on the expence of printing and: paper, and
on the real and fuppofed value of the contents of the
book, and on the comparatrvely [mall price wfually paid
for a copy, will. I am perfuaded fuffice to evince; that.
the right of multipl ying copies is not the fubjes7 of the
fale, either in the mind of the buyer or feller ; and §
appeal to the heart of every, purchafer of 2 boq'k,‘. for-
a confirmation of the truth of what I aflert,

SuCH are the only Important circumﬂﬁﬁces_ﬁf 2
publication ; and from them I argue, that'the pube
lication, inflead of deflroying or diminifbing the previons
right of the author to the fole printingi and félling
of his works, tendsto render #has right more frrm,
and aéfually fuperinduces new and additional preten
fions for afferting it, * The ufual incidents to a pub-
lication, fo far from being a foundation for imply~
ing a renunciation- of the right of maltiplying by
the author, furnifh the firongeft argument for ine
Dlying a_contraé not to divads it, Such. an. smplied
contract is allowed to arife, when an-author. Jnds.
Or gives a copy of his works to a particular perfon ;
which in fac is neceffarily a publication in the
Sirict-and Jegal fenfe of the :word, though one of 3
limited:kind, and net attended with the leaft ex-

| | penee:.
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gence of hdzard to the author, Is not the canfe

of implication infinitely fronger, when an author
rifques the great expence of a general publication ?
In this latter cafe the implication is indeed fo wiolens, -
as to become almoft necefliry 3 which is the only
reafon to be given, why the title page of every new
book has not an exprefs refervation of the right of
multiplying copies.

I HAYE next to confider, whether there is any
thing unlawful, in the author’s retaining the right

of multiplying copies after a voluntary publication,
Here I muft obferve, that mere inexpediency will not
{uffice fo repel the claim of the author. Inexpedi-
ency 15 2 good reafon for making a law, but of it
felf is a feeble argument to prove its exiffence,
Innumerable things, though exceedingly incon-
fittent with- public utility, -are permitted in all
civil focieties, till laws are madeto prohibit them,
and to prevent the inconvenience. If the inexpedi
ency of a thing (hould ever be deemed a fufficient
veafon for declaring it unlawful, poliy and law
would be confounded ; and the refult would be an
arbitrary exercife of judicial power ; for then thofe,
intrufted with the authority to adminifter juftice,

would in eftet be lgiflarors as well a5 judpas,

Hence I'infer, that an idea of the general and
public inconvenience, however well foynded, will

L2 net
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not difpmvlflf the exclufive right of an author to the
{ole printing of his own works; unlefs a particular
law for annulling it, or an acknowledged principle of law
wholly inconfiftent with the right, can be adduced.
This renders a reference to the pofitive law of the
country in Which the claim is made, abfolutely ne.
ceflary ; and witbout fuch a reference, it is impoffi-
ble to decide whether it is, or it is not Jawful to re-
tain the {ole right of printing after bublication. When
T come to the law ‘of Engiand, I fhall endeavour
to fhew, that there is not any thing in our own
laws, from which it can be fairly argued, "that an
author may not enjoy the fo leright of ‘multiplying
copies as well after publication, as before. In the
mean time I think it proper to obferve, that the
general principle in favour of the freedom of trade,
which in moft countries is an ancient and known
part of the law, and was firft eftablithed to prevent
msnopolies, doth not extend fo far as to affe& the
clam of literary property. A monopoly, in ‘the
general fenfe of the word, as ufed amongft lawyers,
15 an appropriation of the right of carrying on fome
particular branch of trade or commerce ; to which
all men have originally a common and egual pretenfion,

But the cafe of literary property is not comprehend-
ed within the geneml ide3 of a monopoly ; becaufe
it is admitted, that before publication snly the Al

thor has the nght of mult:plymg copies of his
 works,

MVSEVM
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works, and that none are intitled to print them
without his confent ; and according to what I have
eftablithed in refpect to a paublication, his previous
right of myltiplying, inftead of being renounced
or weakened, is evidently intended to be retained ;
and there are more reafons for allowing 1t to continue
¢fter publication, than can be given for its exiflence
before,  The claim of the author is coafefled to be
unexceptionable before a general publicauon, and
not to be within the principlg of a monupoly. The
fame reafons which are the foundation of his right
before publication, continue affer, and arc {trength-
ened by additional reafons ; and confequently ought

to letter his claim, and to make it fhll /fs liable
to the objection of a2 monopoly,

Bur for a2 moment I will fuppofe the right of
the author to depend on the expediency or inexpe-

diency of giving effet to it; for I think, thateven
upon that pripciplc the right is capable of being
fupported,

HEeRE the queftion is, whether the trade of print-
ing will be moft ufeful to the public by allowing
the author to appropriate the printing of his own
works to himfelf and his afligns, or by making the
right of printing books common. 1 know, that
there is a great prejudice againft confining the

| | right
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right of printing particular books to certain pet{osns,
in exclufion of all others; and it is apprehended
by many; that if there was not any fuch thing as
property in the printing of books, the art of print-
inz would be more beneficral to the public in general,
as well as to thofe who pradife the art or are, Con-
nected with it, in partienlar, But the truth is, that
the opinion, howeyer popular it may be, is without
the leaft foundation, How would making the
right of printing every book common be advanta.
geous to thofe concerned in printing or manufac.
turing books, or in bookfelling ? Every imprefiion
of a work is attended with fuch great expences,

that nothipg lefs than fecuring the fale of a larpe
number of copies within a certain time, can bring

back the money expended, with 3 reafonable allow-
ance for intereft and profit, But is this to-be ef.
fected, if immediately after the impreffion of a book
by one man, all others are to be left at liberty to make
and vend impreflions of the fame work ? A fecond,
by printing with an inferior type, on an inferior paper,
1s enabled to underfell the printer of the firft i im-
preflion, and defeats him of the benefit of it, either
by preventing the fale of it within due time, or per-
haps by totally ftopping it.  The fecond printer is
expofed to the fame kind of hoftility ; and 2 third
Perfon by printing in a manner ftill worfe, ftill more
tnferior, ruins the fcond; a fourth the third; and fo

on
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éni it would be in progreffion, till experience of the
difadvantages of a rivalflip fo general would con«
vince all concerned mediately or immediately in
the trade of printing, that it muft be ruinous to
carry it on, without an appropriation of copies to
fecure a reafonable profit on the fale of each 1m-
prefion. Such would be. the obvious confequen-
ces of making the right of printing every book
common:§ -and experienf:\e: of them, foon after the
introduction of. the art of printing, was one prin-
ipal, caufe, of the firlt granting privileges for the
fole printing of particular books, as well in Kngland

as in every other part of Europe, 1 fay one princi-
pal.caufe ;.. for the ‘anxiety of fovereigns to- refirain
that pa Iadmm of liberty, that afylum for opprefled
{ubje&s,: the. freedom of the. prefs, under the prefence
of preyenting and correfting:its licentioufnefs, was
anather caufe., In-the early times of printing, there,
were. few, original works ; and for want of a z:itle.de-

rived,fram authorfbip, printers were. glad to rcfort to |
their fovpreigns, for an appropriation of copics, by -
the exercxfe of a real or.rather.affumed prerogative over
the art.of printing. I hint at thefe facts with re-

fpect to the origin of privileges and grants of-a like
kind ; in order. to fhew,. that-early experience evinced:

the impoffibility, of carrying.on the trade .of printing
with fufficient profit, without an appropriation of co-

pies for the.protection of eachimpreffion, Havingthus
| | | eX-
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wxplained the difadvintages, which would atctut fo
thofe concerned in printing, if copies Were common, 1
will now afk, how the making’ them /o could produce
the lealt beneht to the public in generdl? Would
leflening, or rather annibilating; the profits of pritit-
ing, tend to encourage perfons to be adventurers in
the trade of printing ! Would it make books-cheap-
er ? So long indeed as the Jeaff kga! 1dea of property
In copres remains, mofl perfons will probably hold it
both difbonourable and unfafe to pirate éditions 3 and-
folong only can the few, who now diﬂihg’uiﬂl them-
felves by trafficking in that ;\w.ray, afford to under-
fell the real proprietors.  Such perfons at-préfent en-
joy all the fruits of a concurrent property’ without
paying anmy price forit; and therefore it is'not to
be wondered at, that they fhould underfell thofe, -
who have paid a full and valuable confideration for
the purchafe of their copies, ~ But- if the right of
printing books thould once be declared eomman by
a judicial opinion ; the advantage, which' enables
particular perfons tounderfell thofe who claim the pro-
perty, would ceafe; pirating would then become gene-
ral 3 and perhaps thofe, who now praétife it, would - .
themfelves be facrifices to their own fuccefs in the -
caufe they fupport. Whilft the queftion of Iiteréry
property is in a fufpended flate, they have the harvgf

to themfelves 3 but if they fhould gain their caufe, -

like ether Samfons, they would be crufhed by the fall .
| of
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of the building they are pulling down. Ano-
ther great evil, which would arife from annihilat.
ing the property in copies, would be its difcourage-
ment of literature of every kind; for that confe-
quence muft enfue, in proportion as the proﬁts to
be derived from the publication of an author’s
works are diminifhed by making the right of print-

ing them common. Bur it has been fugpefted as a
certain inconvenience, that in cafe the author’s pro-

perty in the publication of his works fhould be

allowed, there would be a confequential sight of fup-
preffion, and of with-holding fome of the beft writings
I:‘rﬂ'it:nrn the public ufe. But this 1s an imaginary evil,
for after one general publication, fuppreflion becomes
almoft impoffible ; and if it fhould be attempted, a
jury or court would be very well warranted in in-
ferring a renunciation of the property from ﬁ:cb
a cqndu& Another mcnnvemence fugcefted is,
that if the claim of llterary prnperty thould have
effect, then on every failure of a reprefentative to
the author, and alio on every forfeiture, the pro-
perty. would veft in the fovereign of the particular
country ; and confequently, in Great-Britain, might,
in the courfe of time, give the King a‘compleat
contrqul -and arm him with a dangerous preroga-

tive over all books except new publicatians,
‘But this too is another imaginary inconvenience,

I or
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or at lealt one foremote and improbable, as not ¢a
. be formidable. It may be a queftion of difficulty to

‘decide, whether the author’s ri oht would in either cafe
.devolve upon the Crown ; and fuch a confequence
15 at kaft difputable. Some rights there certainly
are, which by our own law may {ubfift in a fubjes,
and yet are not tranfmiflible to the frvereign, either
for forfeiture, or as intitled to all things dereliél.
Probably the author’s right of printing may be of
the number; and then his right ceafing, the print-
ing of his works would become common.~Upon
the whole, it feems evident, that on an impartial
review of the advantages and difadvantages, which
may arife from apﬁroPriating the right of printing
the ballance ftrongly inclines in favour of the pro-
perty. But fhould it be otherwife, ftill I infift,
that the nexpediency of tﬁé property claimed rby an
author is no preof, that fuch a property doth not
7xiff 5 though I confefs, that it may be urged as a
reafon for making a law to annihilate the author’s
right, |

I more by this time to have eftablifhed the
claim of literary property on principles of -pradi-
cability and firic? right, as well as of expedlency ;
but two or three bbjeétions fill remain to be

confidered, ‘

Onzx



[ 35 ]

One js, that the claim of literary property
is not founded on any principle, hitherto men-
tioned by the general writers on the fubject of
property, as an original mode of acquiring 1t,—
It is faid, that occupancy is" the only head, to
which the origin of the author’s property can In
any manner be " referred ; and that occupancy of
ihoughts and ideas is quite of a new kind, Buta
{hort anfwer will remove this objection. If the
foundation, on which I have before refted the title

of the author, is a folid one, it is not of 1mportance,
whether -the title falls uader the ufual denomina-
tions of original modes of acquiring property 5 and
if it thould not, it would bea proof, not of thede-
fe@ of the author’s title, but of the -impe'rfe&ian of
thofe writers, who do not mention any origin of pro-
perty, under which the author’s title €an be clafled,
1t is not, however, neceflary to rely wholly on this
anfwer 3 for in truth, armpa;zcy,'in the proper fenfe of
the word, includes the prineipal fource of literary
property, ‘The title by occupancy commences by the
taking paﬁﬁan of a vacant fubje&; and the labor em-
ployed in the cultivation of ity confirms the title, Li-
terary property falls precifely within this idea of e~
cupancy. By compofing and ‘writing a literary work,
the author neceffarily is the firft poffeffor of 1t; and
t being the produce of his own labor, and in fact

a creation of his own, he has, if pofiible, a flronger
| ) title,
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title, than the ufual kind of occupancy gives 3 becaufe

1n the latter the {ubject has its exiftence antecedently

to, and independently of, the perfon from whom the
aé? of occupancy proceeds. Another objection is, that
the claind of the right of mult:plymg coples extends
In principle to tranferibing, as well as printing. 1 ac-
knowledge as much ; and if the former was profitabla
like the Jottér, and it was poffible tb multiply copies
for fale fo expeditioufly as saterially to interfere with
the latter, 1 fhould not déem the claim extrava-
gant. But hat is not poffible in the nature of 1hings;
no damage of confequence can arife to the author,
from a common exercile of the right of tranfcribing;:
and therefore he doth not pretend to approprlate that
:nnrht to himfelf.

1 nave only one other objeétion to encounter
{o far as the claim of literary property depends on
general -reafoning. It is an objeaiionaffoi:nde_d on
a fuppofed refemblance between the c.fe of an inventor
Iof a macbme, and that of the autbor of 3 5qa£- I
claim the full beneﬁt of all the i Ingenious reaf'ons
which others have made ufe of to diffinguifh the
1wo cafes; but mﬂead of repeating them, I w;ll
add one to their number. In my own opinion, the
pnnc;pal d:ﬂln&mn 15, that in one cafe the c]ann
reaily is to an appropriation of the ufe of z‘rm
but :n the atbgr, the claim leaves the ufe of thc
ldeaa
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ideas common to the whole world. There ate nof
any bounds to the extent of fuch 2 claim. It would
be imprafiicable to receive it becaule it could
never be fairly decided, when an idea was rew and
original, when it was old and borrewed. The title
~ of the fuppofed inventor of the machine to the {ole
making of it, cannot be allowed, without excluding
all otaers, not only from the ufe of their borrowed
ideas ; but euen from the vfe of ideas, which may
be as original in them, as in the perfon who firff
publiflies the invention. The fame ideas will arife
in differre nunds, and it is impoflible to efta-
blith precifely, in whom an idea is really original ;
and perhaps mofl ideas may in fut be equally ort-
ginal in the greater part of mankind; and priari}y
in the publication of an idea is a moft jufuffcient
proof qf iis originality. This {hews, that the per-
petual 'Lpproprlatmn of the ufe of an idea to the real
or fuppofed inventor of a machine, would be as
inconfiitent with the rights of others, as it would

be impradticable. But thefe are not the only ar-
guments againft perpetually appropriating the «fe
of Fuswledge and inventions. 1t'is impofiible to
fuftain the claim confiftently with the laws of any
country, in which the policy of difallowing mono-
polics prevails. Every article of trade, every branch
of manufaCture and commerce, would be affected
and clogged if not totally ﬂ0pped Such a per

petual
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petual appropriation of the ufe of inventiens and
tdeas would be the mof unlimited kind of monopoly
ever yet heard of—a mionopoly, not of one trade or ma-
nufacture, but{uch, that if it had ever been endured,
it would have ended in a monopoly of almoft alf trades
and manufatures colle@tively. I have already fhewn,
that the appropriation of the right of printing, to
an author, is not liable to any of thefe objections ;
that the claim has its limits and bounds ; that the
ufe of 1deas and fnowledge s as common as it would
be, if the right of printing was met appropriated ;
that the author’s title to the fole right of printing,
(s quite confiftent with the rights of others ; and
that his appropriation of his copies, is fo far from
falling within the true 1dea of a mgnepoly, that the ap-
propriation of copies, independently of the authot’s
right, 1s even ¢ffential to the carrying on the trade
of printing in 2 manner beneficial to the public,

I HAVE now travelled through the fubjes? of
liierary praper{y,' {o far as general principles of rea-
fon and property affect the queftion; and I hope
to have fucceeded in evincing, that according to
them, the claim of literary property is free from
every kind of objection, which has hitherto.been
{uppefted againtt it,

I, 1
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11, I BAvE atlength reached the Law of Eng-
Jand ; but thofe, who have gone before me in that
part of the fubject, have already been fo full and
accurate in the ftating of the authorities, that I hope
to be excufed for being very gemeral in that part of.
the Argument, The manner in which I mean to
proceed is, firl, by exhibiting the principles, on
which literary property falls within the #otice and
prateition of the common law of England ; then by ex-
hibiting a general view of the feveral kinds of ax-
tharities, by which the claim of literary property is
corroborated ; and, Jaftly, by taking fome notice of
fuch objeftions, againft literary property, as are refer-
able to the law of England. |

~ THE manner, in which I have already explained
the title of an author to the fole printing of his own
works, renders it unneceflary here to do little more,
than to refer to the principles attempted to be efta-
blithed inthe former part of the Argument. The
srimary caufe of the author’s claim is his labor in
the compofing of his works; and #his, combined
with his confequential power over, and interelt in, the
manufcript, is the foundation of the author’s fole
and exclufive right ; which is allowed to be intitled
to the protection of the common law of England be-
fore a voluntary and general publication. Therefore

the author’s right Jefore publication, is to be confi-
dered
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der'ed asdnberent to his ownerfhip of the manifeript of
his compofition. After publication his right receives
an acceffion of ftrength ; and from the circumitances
of the publication, there {prings a new and Jubfidiary-
right, founded on each purchafer’s implied contraé? not
to invade the author’s pre-exifling right of multi-
plying copies. Viewed in cither of thefe lights, the
aythor’s claim is equally within acknowledged principles
of the commonlaw of England, The right inberent before
publication is conceded to be conformable to the
principles of the common law, and in cafe of invafion,
to be intitled to aid from the Court of Chancery. ‘The
only doubt raifed isin refpe® to the right afte.
publication. 1 have already evinced, that the aye
thor’s right is not intentionally diminifhed by the pub-
lication. If it is not, the right is ar leaf! intitled to
as much proteion as before.  Befides, the implied
contracl 1s of iifelf a foundation for the right after
publication ; and under the form of 2 contradt the
¢smmon law may protect this right, as well as other
rights originating from contraéts, Even upon that
foundation alone, though I do not hereby mean to
defert the other ground, the right may be as effec-
tually prﬂte&ed,'a_s_ if it fhould be deemed p:ja_per_:’j
according to the rigid fenfe of the word. Such
rights indeed are, in the eye of the commaon law, mere
chofes in afliom 5 but the refult is fubflantially the
fame 3 for in equity, fuch rights are-affignable in the
o fame
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{ame manner as propesty. If it is afked, how the
enjoyment of the right is to be protected, the anfwer
is, That ation on the cafe, for.the.damages of an
attual invafion of the right, will prote& it in the
courts of common law ; and the remedy by m_]unc-
tion to reftrain future invafions by printing, may be

had in acourt of equity. 'The caffing of the right
is as obvious. Real eftate it cannot be, becaufe it
has not the moft diftant connedtion with land ; and
befides, ## is a right fpringing from ownerfhip of the
author’s manufeript ; and that being perfonalty,- the
right incident to 1t muft be fo alfo; and as fuch

therefore it is alienable, tranfmiflible, and liable to
the other confiderations of perfonalty.

BerorE I explain the various fources of autho-
rities, from which a recognition of the right claim-
ed may be inferred 3 I defire to have it underftood,
that I conceive the general principles of reafon and
the particular principles of the common lawr of England
fuch as. I have already’ delmeated to be of them-
felves fufficient to fuftain the author’s right; and I
do moft ﬁncerely think, that if the art of printing
had been invented in our own times, the foundation
on which I have argued the title of -the author,
would not require the leaft aid from decided cafes,

parllamentary recognitions, or any other authority
G whatever
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whatever. With this declaration, I fhall proceed
to flate the feveral kinds of authorities,

(1.) THE firlt kind of authority I adduce, is the
continual protection given to property in the printing
of books antecedent to any alt of the legiflature.
Soon after the introduction of printing into Eng-
land, the Crown affimed the power of granting pa-
tents for the fole printing of books, The next
ftep was exercifing a compleatly arbitrary power
‘over the prefs 3 and no book was permitted to be
publifhed without a licence (7). Thisis a fource
Z00 umpure to be ufed for any other purpofe, than
that of accounting for the not having recourfe to
the ordinary courts of juftice for the prote@ion of
property in the printing of books ; ndr do I afk for
any other benefit from fuch authorities, In 1556
the Stationers Company was erefted (j), and
from 1558 there are entries of copies in their hooks
for particular perfons. In 1559 there are entries of
* fines for invading copy right ; and in 1573 other
entries, mentioning the fale of copres and the price,
But in 1582 the entries are ftill more important ; for
forne are made with a provifo, that if it be found any

(i) Sce the Decrees of the Star Chamberin 1 556, and 1485, and
1637, as cited in Burrow,  Que, of Lit, Prop, 21,

(7) See Burrow, Lit, Prop, 13,
other
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other has a right to any of the copies, then the leence _ﬁrr
the erpies [o belonging to another fhall be void, This
- provifo i1s of importance, becaufe-it indicates an
1dea of copy-right antecedently to the licence, .How-
ever, I do not prefs thafe entries in any other manner,
than the decrees of the Star Chamber,

(2.) THE next kind of authority I.fhall intro-
duce, is what appears to me a legiflative recognition
of a property in the printing of bocks.—On the 14th
June 1643, both Houfes of Parliament made an
ordinance, declaring. |

* TaaT no book, pamphlet, nor paper, nor part
¢ of fuch bhook, pamphlet, or paper, fhould from
« thenceforth be printed, bound, ftitched, or put to

¢ fale by any perfon or perfons whatfoever, unlkfs

¢ the fame be entered in the regifier-book of the Company
< of Stationers, according to ancient enflom  and that

¢ no perfon or perfons fhould thereafter print, or
“ canfe to be printed, any book or books, or part of
¢ book or books entered in the regifter of the faid Com-

€ pany for any particular member theresf, without the
& licence and confent of the owner or owners thereof 5 nor

“¢ yet 1mport any fuch boik or baoks, or part of baok or baoks
“¢ formerly printed here, from beyond the feas, upon pain
¢ of forfeting the fame to the 1¢fpeiiive oiuner or owners

““of the faid copies, and fuch further pynifhment as
G 2 ¢ fhall
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¢¢.{hall be thought fit.” The like ordinance wag

made 20 September 1649 3 7th January 1652 ; and
28th Augult 1655 (#).

IT is obfervab]e that thefe ordinances recogmze
an cwnerfhip in books parameunt to the entry in the
books of the Stationers Company ; which, without
any thing further, might be fairly conftrued to refer
to a property founded cn a::fbar_//::}, as well as to pro-
perty founded on a lefs exceptionable title, But
what puts this out of doubt is the following decla-
fation, which was ﬁgnéd near two years before the or-
dinance of 1643, by fome of the moft favourite Di-
vines of the then prevailing party in Parliament,

¢« WE whofe names are {ubfcribed, at the requeft
¢ of certain ftationers or printers, do hereby inform

““ thofe whom it may concern, that to the know-
““ ledge of divers of .us (and asall of us do believe)
“ that tbe, ' faid ftationers or printers have paid i ) €on-

< fiderable fums of momey to wiany authars for the copics of
“fuch ufeful books as bave been inaprinted.  In regard

““ wbereof we conceive it to be bath juft and very neceffa
“ ry that they fhould enj y a propricty Jor tixe fole impring-
““ tng of their copres.  And we Jurther declare, that unlefs
“tbey do foenjoy a propriety, all feholars will utterly be
** deprived of any recompence from the ftationers or prin-

(~) See Sccbell’'s Alts, p. g2, & 210,
| € fers
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<. ters for their ftudies and lajors in writing or prepare
¢ ing books for the prefs. Belides, 1f the books that
¢ are printed in England be {uftered to be imported
¢ from beyond the feas, or any other way reim-

$¢ orinted to the prejudice of thofe who Lear the cbqrges of
¢ the impreffions, the authors and the buyers will be
¢« abufed by vicious impreflions, to the great difcou-
T ragement of learned men, anl extream damage to
¢ a1l kinds of good lcarmng T'he plaintures ,(and
¢¢ other good reafons which might be named) be-
¢ ing confidered, we certify our opinions and de-
<¢ fires that fitting and fufficient ceution be provided
‘ in this behalf, Whercin we l]hmblir fubmit to
‘c orave wildoms of thole. to whom it doth ap-
¢ pertain,” |

Calebat Dowmng, Lo L. D, Fobn Dswnine,

C. Offpring. C. Burges.,
Rich, Cole. - George Walker,
William Jemat. Richard Barnard.
Hen, Tﬂvr.rfey. Adsmiran Byﬁf/fl. +
“fam. Norris, | Ldm. Calamy.,
Fobn Pagne. La. Seaman,
Daniel Featley, D, D. oant, Rogers..
Will. Gouge, 8. T, P, N. Prime,

‘Tnrs paper is copied from a manufcript in the
polleflion of the Stationers Company, and fhews,

that property in copres founded on anthorhip was. fo
far
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far from not being thought of at the time of the
ordinance of 1643, that it was moft probably one
caufe of giving an additional fecurity, But I {hall

give a ftill further proof, that authorfbip was not
then unknown as a #it)e of property, by an extract

froman Argument of the famous M. Pryna (1), The
Argument was delivered in the 17th of Charles T.
before 2 Committee of the Commons for printing
and was made againft four patents for the fole print-
ing of books ; one of whicﬁ patents was for printing
Bi&!ﬂ and Teflaments, After endeavouring to prove,
that the king had not a right to gran; the patent by
prerogative ; he proceeds in the following words :
““ Objection 4. The copics of the Bibles and New

“ “T'eftaments are the Patentecs gz, copies, Who paid
“ for them ; and the Bjble newly tranflated was

“ the King’s copy, who had the [ame power: as other au-
“ thars have to beflow it on whom be Hleafed, and that
“ tranflation coft he Patentecs four thoufand
¢ pounds, or more, Therefore.as.all printers and  fa-
“ noners claim a peculiar itereft in their own proper
“¢ copiesy that no man may print them but themfelves, or
“ by thar grdery fo may the King's printers and the P .
““ fentees in thefe Bibles or other baoks, fince thay 1),
“ copies are their own 3 and that withous any danger of

(!} The original Argument is in the Temple Library ; and there s
a fair copy amonglt the Harleian manuleripts at the Britith Muy.
{eum, |

¢ 2 mong-
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“ a monopoly, funce every printer or flationer may print
¢ his own copy fill, though not another man’s,”——

““ Anfwer. This being the ffrongef? and moft colourable
““ objection, 1 {hall give a full anfwer unto it.”

MR, Prynn then endeavours to remove the Ob-
jection, by diftinguifhing between the Bible and
other books, and attempting to fhew, that the Bible

was intended to be common, He alfo calls in qué[’;
tion the expence faid to have been laid out by the

Patentees ; but he very faintly and . ambiguoufly con-
troverts the claim of an aumthor, 1 do not mention
‘Mr. Prynn’s Argument for any other purpofe, than
to thew, that the queftion of literary property now

depending, had occurred and been argued before
the pafling of the firft licenfing ordinance ; and that

whatever recogmition it may contain, it was not an
accidental one. ‘The next ftatute I have to mentiop

s the Licenfing A& of the 13th and r4th Cha. II.

€. 33. L 6. in which there is a claufe relpecling
property in copies, {unilar to #hat in the Jirft licen-~
Aing ordinance.. The Licenfing 44, after being re-
newed feveral times, expired foon after the Revolu-
tion, Several attempts were made to revive it ; and
in order” to thew what was the idea of the times in
refpeCt to property in copies, and that the licenfing
acts were: underftood-only to fecure copy-right, and
not 1o ereate 1ty 1 give. the following extrad from

fome
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fome printed Reafons for reviving the Licénﬁng
Aq, ' |

“ THE fecond defign -and intent-of this A& is,
“ To.encourage and preferve property to their au-
<< thors and their aﬁgzzs and this, by enjoying entries
¢ ina pubhc reglﬁer (which is regularly and fairly
¢ kept); by prohibiting the i importation of any books
¢ from beyond the feas which were printed here
%¢ before; and ‘laftly, afcertaining the right of
¢ copies to the proprietors thereof; which provi-
s« ﬁon, almolt in the very fame wo"ds_, was efta-
:“ bllihed not only by decrees in Chatles the
<« Firft’s 'tm}g, ‘and long before, but alfo by an A&
¢ of Parliament, Sept. 20, 1649.

¢« THis law is not only convenient for authors
€ of the prefent and future ages, but juft even in
¢ refpelt of ancient copies, inwhich a legal interef! hath

<< been atgnired, and that at great charges; and thefe
¢ intereft are become the livelihood and fole eftate
¢ of feveral widows, fatherlefs children, and other

‘<t whole familtes.”

THERE are many {trong expreflions in this extract;
and [have to add, that in the printed Anfwer to the
Reafons for reviving the Liceniing A2, the property of

=uthors in their works 15 #o? denied, As a further
" explanation
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sxplanation of the Licenfing A&, I fhall here in:

troduce an extratt from the Codicil (m) of Sir
Matthew Hale. His words are thefe :

- Ttemy ¢ Whereas it may fo fall out, that fome
#¢ book's of my own writing, as well touching the
‘ common law as other fubjects (n), And for that
¢ purpofe one book De Homine 1s now in' the prefs;
¢ for the which the ftationer from Shrewfbury hath
< contracted to pay 201, and 20/, maore for a fécﬁnd
“ impreffion, whereof 5l. is paid; 1 do appoint
¢ that the reft of the monej coming for that
¢ book fhall bé equally divided between Thomas
¢¢ Sherman, Thomas Shrew{bury, Charles Crew, and
¢t Phineas Unicum.—And if any other books fhall
« happen to be printed, I would have William
¢¢ Shrewfbury to have the copy and impreffion, giving
¢ in reafon as another ftationer will give for it. And
¢ the money arifing by fuch contraéts to be divided
¢ into ten equal fhares or parts ; whereof two fhares
¢ oo to Mr. Edward Stephens,- for his care aboug

« the impreflion ; one thare to Mr, Allen, my ama-
¢ nuenfis, for his care and affiftance in examining:

¢ the copy and impreflions; one fhare among.

¢ my maid fervants, equally to be divided ; four

¢ fhares to be to Thomas Sherman, Thomag

(m) Dated 2d November, 1676,
(n) Hers feems to be an omiffion,

H ¢ Shrew(r

bt
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¢ Shrew{bury, Phineas Unicum, and Charleg Crew
““and the remaining two fhares to be equaily di-
¢ vided among all my houfhold fervants,”

THE words of this Codicil, reciting the agrees
ment to receive a fum for a fecond tmpreffion, feem to
take for granted, that the right of multiplying co-
pies was not renounced by the frft impreflion.

(3.) THE remaining head of authorities confifts of
Adjudged Cafes, Thefe have been all ftated very
fully in a late publication(s) ; and therefore I thall
only mention generally what they prove., One or-
der of Cafes thews the right of the King to the fole

printing of theStatufes, of the Bible, and fome other
publications peculiar to the Crown. Thefe are im-
portant Cafes ; for they are the ftrongeft precedents
in favor of a property in copies at common laww.

THE origin of the property or exclufive right of

printing which is vefted in the Crown, is different
from the origin of the author’s title. The King’s

right fprings from preregative 5 the author’s from
his Jabor in compofing his work, and his intereft in
it. The [ource of their right is different 3 but the

right itfelf 1s the fame.——Another order of Cafes
1s thofe, in which the Cours of Chancery has reftrain.-

ed printing by injun@ion in favor of the author’s

(+) Burr, Lit, Prop,

preo-
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groperty, In fome of thefe Cafes, the Court ha
interpofed to prevent the printing of unpublifbed ma-
anferipts without the confent of the author or his
reprefentatives. In others, the Court has reftrained
the invafion of copy-right, notwithftanding the ex-
piration of the term of years granted by the ftatute
of queen Ann,

THE oﬁly Cafe, in which the author’s property,
independantly of the ftatute of queen Ann, has been
regularly areued and determined upon in a Court of

Common Law, is that of Millar and Taylor, in
which the judgment of the Court of King’s Bench

was given for the Author by three Judges againft one,

As to the objections referable to the law of Eng-
land, the only two of confequence are ¢hat of 2 mo-
nopoly, and zhat founded on the ftatute of Queen
Ann,~The former objection I have in fadl already
an{wered, in the general reafoning on the nature of
a monopoly ; and L have nothing to add to the

diftintion there made,

As to the ftatute of Queen Ann, itdoth not con-
tain any thing to take away that intereft or proper-
ty, to which authors were before intitled in the pub-
lication and fale of their own works. The objeét
of that ftatute was to fecure literary property by pe-
najtigs from piracy and invafion jeand though ths

pro-
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?rote&ion given isonly temporgry, yet, fo far from
being made fo under an idea-of the Legiflature, that
authors had no property in their works before, or
with an intention to limit its duratjon, the ftatute
expreflly declares, that nothing.contained in it fhall
prejudice any right which the Univerfities, or any
perfon or perfons, might claim to the printing or re-
printing of any book or copy then printed, or afier-
wards to be printed. |

I pavE now brouzht my Argumenttoa conclu-
fiony and I hope, thatthie title of an author and his
affigns to. the fole’ right of printing and felling: his
worksis demonftrated to be founided as well-on the
principles of the common law of England, as 1t 1s on
the principles of raa:[arz; natural juftice, and public
utility,

FINTISE



POSTSCRIPT

T O

Mz, HARGRAVE’s ARGUMENT

IN DEFENCE OF
LITERARY PROPERTY.
IT muft be obvious to every perfon; who reads’

. the preceding Arpument, that the 1aft twenty
pages of it are at beft but a rude and faint fketch of
the reafoning, which might berged to fuftain the

claim of Literary Pfoperty. ‘The truth is, that in
confequence of a delay, principally proceeding from a
confcioufnefs of not being armed with the qualifica~’
tions fo effential to a great undertaking, the Argu-
ment altually remained to be compofed, at the time it
ought to have been printed, My mind, indeed, had
been previoufly ftored with almoft every idea, which
an extenfive inquiry or a frequent reflection could
fuggeft; but the arrangement of my materials, and
the cloathing of my conceptions, though in my’

| opinion
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opinion far the moft arduous part of the tafk, -wers
fill unattempted. Finding myfelf in a fituation fo
critical, | began the undertaking with the moft dif- f
couraging apprehenfions for the event; and thefe
continually operated in obftructing my progli_efs.
Diftrefled, however, as I was for time, I faw the necef-
{ity of laying a firm and folid foundation ; and there-
fore I determined at all events not to be fparing of
my attention to the firft part of the fubje&t. So far
as the Arcument depended on the ftating of authori-
ties and hiftorical falls, or inferences from them, it
had been already occupied by others, and was indeed
almoft exhaufted. But it appeared to me, that the
fource of the property claimed, and the prafticability
of df!‘lj‘i'!fﬁg a title to it, without the aid of any pofitive
law to create the righty or to regulate its enjoyment,
would not only bear, but even required, a further
and more minute obfervation; and that for want
of it, and a more ponted anfwer to fome objettions
much relied upon, the molt unprejudiced peffon
might be indifpofed to fubmit to the weight of gu-
thorities, Accordingly, 1 cxerted my whole force
of mind on this part of the fubject; and if I fhould
be deemed {uccefsful in the cxecution, it muft be
chicdly imputed to the ftrong irfluence of a felf-
conviction, that I was arguing with reafon and truth
on my fide, But by the time I had reached that
pert of the fubject, in which I mentioned the Jup=

pofed
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pofed refemblance between the inventor of 2 machine
and the author of 2 book, I found, that only one
day remained for compleating the Argument, This
will account for the crude manner,  in- which the
remainder of the Argument is executed, particularly
where I have exprefled my idea of the true diftinc-
tion between a claim to the fole making of a2 ma-
chine, and to the fole printing of a book ; a_dif-

tinCtion, which, if I have faid fufficient to g‘fvé the
 leaft conception of what I found myfelf upon, will,
I dare to fay, beclearly and demonftrably eftablifhed
by others, however defetive I'mgy have been in
unfolding and applying the principles on whigh it
depends. o

SucH were the circulp‘{tanpes, under which }

wrote the preceding Argument 3 and [ have thought
it neceffary- to ‘explain them, as well to exculpate
myfelf from the charge. of a wilful impropriety in-
the mode and time of ufing thé Argumen’g, a8:£0 pre-
vent zll inferences to the prejudice of the right in
queftion, from my fecble and imperfe® defence
of 1t

Lincoln's-Inn,

Feb. 11, 1774+ F. H.
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