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A
VINDICATION, &:.

T will, perhaps, be matter of furprize to |
thofe who are not accuftomed to the
ufe of artificial reafon, that a queftion

fhould be made—~Whether, at common law,

an author hath a - perpetual and exclufive
right to eIl his own works?

This quefiion neverthelefs, fimple as it
{eemeth, hath exercifed the talents of fome of
~ our ableft advocates ; and hath been found of
{uch difficulty and importance, as to be refer-
red to the confideration of the twelve judges ;
before whom, after repeated arguments, the
fubject {till lieth open for farther difcuffion:
A circumftance which refle@ts honour on
the judicature of this country, where mat-
ters- of private property are not- haftily of
capricioufly determined, but thus undergo
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the moft patient; folemn and 1mpart1a1 X~
amination.

- Were wifhes to prevail in an adjudication
of this nature, one would incline to wifh,
that an author’s right to the works of his

own mind, the moit noble operation of
which human nature is capable,® thould be
under the protection of the ftate, and ren-

dered as fecure and extenfive as any mode of
property whatever. At the fame time, it
muft be confeffed, that there are many cir-
cumitances which placé the cafe of authors
in an unfavourable light ; when we confider
the thameful and licentious ufe of the prefs,
which daily teems with rank obfcenity and
virulent defamation; we are almoft in-
duced to defire that a right thus grofsly
abufed, thould be confined within the clofeft
reftrictions.

A difpaffionate mind, however, will di- |
{tngmi(h between the cafe of fuch licen-
tious writers and the caufe of authors in ge-
neral. Let us leave them who are guilty

of fuch flagrant abules, to the punifhments
which the _law hath provided : but let not

their example, influence our judgment to the
' pre-
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prejudice of thofe, and we can boaft of

many among us, who do honour to their
country and to their {pecies.

Divefting ourfelves therefore of favour on
the one hand, and of prejudice on the other,
let us examine on which fide the merits of
this queftion feem to incline ; for it might
juftly be deemed vain and prefumptuous, to
conclude pofitively with refpect to a fubje&,
on which perfonages of {uch eminent abilities
ftill find reafon to fufpend their judgment.

In order to attain a juft idea of the right
- under confideration, 1t may be neceflary to
examine the nature and extent of property
In general on the grounds of natural rea-
{on, as alfo on the principles of law : and
as the arguments in the following fheets are.

addrefled to men of literature in géneral,
the writer will endeavour, as far as poffible,

to avoid all technical language and juridical
fubtleties.

It 15 admitted, that in the firlt rude. ftate
of nature, all men had equal right to the
ufe of vacant {ubjects which lay in COMMNLON ;3
and {uch comimunion, for fome time, fup-
plied the place of property. But this c

B 2 L.



[ 4 ]

mon right continuing no longer than while
the occupant was in actual pofleflion, in-
conveniencies arofe which made way for the
eftablithment of property : by which is un-
derftooa, 2 perpetual exclufive right in the
sofleflor, to retain certain {ubjeéts till he hath
fignified his intention to abandon them,

Such a right being fettled, it became in
its nature Zranfiniffible ; for he who hath a
perpetual exclufive dominion over any fub-
ject, may either alienate 1t in his life-time,
or franster 1t at his death * : and that either
abfolutely, or under fuch limitations as he
fhall think proper to impofe.

The {ubjects over which property may be -
exercifed, are, in their general divifion, el-
ther the productions of nature, or the inven-

tions of art; or they partake of both. If
men may claim an abfolute and exclufive
right over the things of nature, a fortiors,

they may claim fuch aright over fubjets of
their own creating or improving,

* This is admitted by all the writers on the law of
nature : even they who doubt whether the power of
making a will proceeds from the law of nature or from

pofitive inflitution, do neverthelefs allow of donations
Meriis Caufa,

The
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" The writers on the law of nature, require
three qualities.to conftitute an obje& of pro-
perty; 1ff, That the fubject by itfelf, or by
its connexion with other things, be capable
of affording fome benefit to mankind, ei-
ther immediately or mediately. 2dly, That

it be open to the acquifition of mankind,
and reducible under the cuftody of man.

adly; That the pofleffor have the power of

excluding others .from fharing the beneﬁt
with hlm

Now a literary copy partaketh of all thefe
qualities.—It is capable of being ufeful to

mankind—It may be kept under fafe cuf-

tody——And the owner may ekclude others
from participation.

But he who inventeth or lmproveth any
fub}eé’c hath not only a propertyin the indivi-
dual thing invented or improved, but he may
multiply the {ubjet by framing others after

the fame model, and his right of property is
the {ame over all,

The faculties of human nature, however,

being perhaps nearly equal, therefore he who
brings any Invention or improvement -into

f {ociety,
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{ociety, cannot fet bounds to theé ingenuity
of others, or preclude them from the power
of imitation, They may, according to
their degree of fkill, model other materials,
without his leave, into "the like form; and
thereby gain an exclufive right in that indi-
vidual {ubject of imitation, which they like-
wife, in their turn, may multiply.

Having deduced this imperfect {ketch of
the ftate of property from the principles of
natural reafon, 1t remains to confider how
far the law hath thought proper to abridge
or extend thefe natural rights.

It will be foreign to the prefent defign, to
enter into the various modifications of pro-
perty which the law hath created over the
things of nature. For the prefent purpofe,
1t will be fufficient to-examine what regula-
tions it hath eftablithed with refpe@ to fub-
jeCts of invention or improvement, which

alone apply to the queftion under confide-
ration.

Thefe {ubje@s are very various in their
nature. Some argue great {kill in the de-
fign, and are extremely facile in the exe-

cut1on.
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~cution. In others, there is little merit in
the defign, but great labour in the execu-
tion. Some wholly ferve the end of pub-

lic utility ; others are chiefly matters of or-
nament and amufement. In few words, in

fome the labour of the hand prevails, in
others the work of the mind : for fome idéa
is requifite in the conftruction of the moft
fimple {ubject of 1nvention.

Hence we may readily perceive a fertile
{ource of inconvenience, Onewho by great
ingenuity and application of-mind had given
exiftence to a {ubject, was liable to be de-
prived of the fruits of his difcovery by an

“imitator, whofe chief merit perbaps was
manual.

To remedy this hardfhip, and to fecure
the original inventor in the exclufive en-
joyment of the profits- ariling from his own
difcovery, the interpofition of the ftate was
neceflary. But as the beflt inftitutions are
liable to abufe, fo the remedy which was
appropriated to guard the right of inventors,
was perverted to prote¢t an unjuft claim in

thofe who could not plead the merlt of 1n-
vention.

Many
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Many fuch, by falfe or partial reprefena
tations, or perhaps by corrupting the mini-
fters of government, obtained exclufive pri-
vileges, which gave birth to monopolies : A
monopoly* being a grant for the fole mak-
ing or {elling, &c. of any thing, Wﬁereby
others are refirained of a freedom they had be-
fore, or bindred i their lawful trade : for of
a new invention, there can be no monopoly.

" Yet, even In regard to new Inventions,
where the powers of the mind and body
confpire to produce fome mechanical fubje&,
the exclufive right of the inventor ought to-
be limited to a certain time, in which he
may be prefumed to have reaped the juft
fruits of his difcovery, and to have made a
provifion for his family. The invention
then thould be thrown open for the benefit
of thofe who have the art to imitate the
thing invented : every machine being an ob-
ject of trade, which,.according to the policy
of all fiates, thould be as free from refiric-
tions as pofiible.

Thefeleading obfervations being premifed,
let us next coafider the nature of a literary

copy, and examine whether 1t may not be-
% 2d Intt, 13I.
2 cffentially
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effentially diftinguithed from a machine:
for if we can eftablith a real difference be-
tween them, we fhall demolifh the firongeft
hold, wherein the opponents of literary pro-
perty have entrenched themfelves.

~ A literary copy or book may be confider-
ed, 1. As an ideal or dorinal compofition.
2. Asa manual or mechanical compofition *.

. With regard to the firft, it is not necef-
fary that the ideas be original, It js fuffi-
~ cient, that by anew combination of known
ideas, the author has produced a different
compofition, or eftablithed a different doc-
trine. Nay, a mere compilation, in which
‘there may not be a fingle idea of the com-
piler’s, is fufficient to veft an exclufive right
ina copy ; asin a report book, for example, -
Farther, being the authorof the language only,
is a'good ground for maintaining an excla-
five right in a copy, though the ideas belong
to another. . Thus a tranflator. may claim
fuch a right, being, in refpe& to thofe who
are not {killed in the original, the parent of
a new doltrine.

* Thele two general divifions are fufficient for the
purpofe of the prefent argument: though each might
be branched out into feveral fubdivifions,

C With ‘
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With refpect to the mechanical compofi-
tion, it is not requifite to. perfe& an author’s
right to his copy, that the writing thould be
of his own hand; for he who employs an
emanuenfis, has as comp]eat a right to the
copy as if he had penned it himfeli: the
emanuenfis having, or being fuppofed to
have, a confideration for his manual labour.
The fame may be faid of printing. The
printer is Quafs, and in lieu of, an emanu-
enfis, being paid by the author for hlS

art and mechanical operatlon.

From hence, perhaps, we may be able to
colle@ fome effential diftin&tions between 2
book and a machine or utenfil. In the
fatter, the completion of the piece of mechan-
fin is the end to which the ideas of the in-
ventor are direGted. In the former, there
are two fets of ideas, tending to different
ends. One fet is applied to the framing of
the doiZrinal compofition, which is the end
the author propofes; the other is dire@ed
towards the executing of the mechanical
compofition, which is the end * the printer

* This diftinction will be illuftrated by the reafon-

tng in the cafe of the earlof Yarmouth againft Darrel,
which will be cited hereafter.

-

has
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has in view. - Thereforé in a book, the -
chasiital pait, that is, the writing or print-
ing;- 15, with réfped to the author, only the

méart for promiulging the dorinal pait,
which 18 the ehds

‘:Fﬁfi'th'ef, a machine, as has been ititi-
mited, if exhibited to view, may be copied
of ifitatéd withotit the leave of the inven-
or ; therefore, as has been-fhewn, it wants
~ a diftinguithing chara&eriftick of property.
But ani authior may produce his copy, may
ufe it in public, and fuffer it to be infpected,
anid yét-ho one without his confent can make’
them{elves mafters of the conterits. . Thete-
fore if they propofe to reap-any berefit
ffom- the compofition, they 'muft entitle
themifelves to -the expedted advantage under
fuch corditions as he thinks proper to imi- -
pole, where hé is not reftrained by pofitive
iiiftitiition : -and he hath certainly 4 per-
pétiial exelufive dominion over that fubject
which he cin ufe ia publlc and which ne-

verthelefs aniother canriot imitate-againft his
1W1l1

- Again, a miachine is in itfelf, as foon as
it-is compleated, an object of trade, and con-
‘ C 2 {equently
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{equently the property, as has been obferved,
ought to be limited. On the contrary, a

1,131-3;3; copy is only an obje&t of trade,

gia:enus \ts mechanical compofition ; that is,
the printing, &. Therefore if the queftion.
was, whether a printer fhould have a per-
petual exclofive right of printing, the argu.
ment which places a book on the {ame foot-

ing with a machine, mlght perhaps apply~
with {fome force.

But an author’s right to a literary compo- 1
fition, depends on different principles,  It.
is a compleat compofition before it is printed,
and before it comes to be an objet of trade.
The author may fell his original manufeript.
to one man abfolutely for a gi'ofs fum : but
if he cannot obtain an adequate {um at once,
or if he rather choofes to depend on an un-.
certain compenfation to be colle&ed--by ora-
dual returns, he may then multiply his.
copies, and difpofe of them to ieveral, each
for a fmall confideration, ftill referving to
himfelf the abfolute propriety over the ori-
ginal manufcript. In which cafe, natural
reafon and juftice determine that every copy
which is multiplied, fhall be multiplied for
his benefit : and it feems the ftrangeft doc-

trine
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trine imaginable to contend that the art of
prmtmg, which has facilitated the circula~

tion of literary copies, fhould ref’cram or pre-
Judlce the author S rlght.

: ~The law will always adapt its inftitutions
to the principles of natural reafon, and guard
the rights of an ingenious and induftrious
individual, unlefs the protection it affordeth
thould tend to work fome public wrong, in
which cafe-artificial reafon will ftep in and
fuggeft fome medium, to reconcile, as faras
poffible, fuch difcordant interefls.

But in the prefent inftance, no public in-
jury can ‘enfue’ from an author’s perpetual
exclufive right over his own works. It has
no tendency to prejudice the intereft of trade,
for {o far as the mechanical part of literature

s concerned, no exclufive right is fet up or
pretended. |

Neither hath 1t any tendency to confine
the powers of genius ; for he who obtaineth
my copy may appropriate my-ftock of ideas,
and, by oppofing my fentiments, may give
birth to a new doGrine ; or he may coin~
cide with my notions, and, by employing

different
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different " illuftrations, may plice’ my' doc=
trine in another pint of view :" and in €ither
czfe he acquircth -an exclufive title' to-his

copy, without invading my property: for
though he may be faid to build on my foun-

dation, yet he rears a different fuperftructiire,
An tnconfiderable addition or improvement
however, will not fupport his claim: the
fupplying literal or verbal omiffions, or
the correéting of literal or verbal errors, for
inftance, will not be fufficient to found 4 new
right in him : and a jury ‘éndued-with the
flighteft degree of common underftadding
may, be the fubje what it will, diftinguith,
ot be taught to" diftinguifh, wherte the diffe-
rence is effential, and where it 15 evafive;,

Neverthele§ it has been urged by 4 late
fhrewd and ingenious writér ¥, that afi du-
chor’s property 1s not rea/ but cbzmerzml
¢ Property,” fays he, ¢ Is either eotporeal
« or incorporeal. It s admitted that_this
te property confifts principally in the déas,
«« though it be likewife mherent in the fofti
« and compofition of thé piece, by whicl it
€< s mo{’t eafily dlﬁlﬂﬁ'ﬂlﬂ‘lfzd afid afcertalhéd

¥ See an E\Qj: IRY ni7 the Nm‘me and ORIGIqu
Literary Properiy.

1. | -~ ¢ There-
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«« Therefore it is incorporeal, yet it totatly
<. differs from. every other incorporeal right,
¢ either original or-derivative,” He farther
obferves, ¢ that admitting this property, it
<« {hall be governed by the rules of other
“ property. /S if.” faith he, « the chil-
¢¢ dren could inherit, or the wife be dow- .
¢t able of an author’s lofty and {ublime con-
« ceptions.” He then proceeds to give other
inftances where the author’s right to his copy

“cannot be governed by the rules of property
-which he exemplifies: and indeed his con-

clufions would be.as juft as they are inge-
nious, were the property under confidera-
tion of the nature which he fuppofeth,

It will not be neceflary, however, to re-
fute the arguments of this writer friatim,
fince the principles themfelves from whence

"they are deduced, appear to be altogether
indefenfible.

This property, faith he, is not real, This
is trug, in the technical fenfe of the word,
But -here lieth the error. He ufes the
- word 7ea/ ambiguoufly, not only as oppofed
to,chimerical, but as contradlﬁmgurfhed from
pefjbﬂgl property. - Thus when he faith, the

children -
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children cannot zzberiz, or the wife be dyw-
able of a literary copy, his conclufions are
juft, in the technical fenfe of thofe words,
For an znberitance, and even a freehold can-
not {pring but out of lands, tenements, or
hereditaments : or, as the old lawyers
would phrafe it, fomething which founds
in the realty. But though this property is
not nberitable, it i1s tranfmiffible ; that is, it
may be transferred by the proprietor in his.
life-time ; it may be bequeathed by will ;. or
it may be divided according to the direc-
tions of law, in cafe of inteftacy.

Again, it 1s true, that a wife is not dow-
able of this property, becaufe dower muft
iffue out of lands or tenements : but a wife
will be intitled, under the ftatute of diftri-

bution, to her fhare or portion of the profits
arifing from the fale of this property.

This leads us to confider an author’s right
to his copy in another point of view, in
which it will appear to have all the qualities
of property, and to be eafily governed by the
known and eftablithed rules of law.

- Let us fuppofe then a literary copy to be a

perfonal thing, and it will be found to have
| cvery
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every quality, by which the common law of
qEngland hath defined and defcribed this

{pecies of property. For it may be ac-
- quired, 1. By theking’s prerogative. 2. By
gift. 3. By jale. 4. By theft. . By fefla-

ment. 6. By adminiflration®,

It may likewife be recovered in the fame
manner as any other perfonal property: for
if apy one wrongfully poffeffeth himfelf of
an author’s copy, he may fue what the law
calls 2 mixed action againft him ; that is, 'an
ation to recover as well the thing demanded

* The divifion of property into corporeal and in-
corporeal makes no difficulty in this cale., For though
the {fentiment or doftrine, confidered abftraftediy, is
incorporeal and ideal, yet, being imprefled in vifible

- .charalters on the paper, the manu{cript copyis a cor=
poreal {ubjedt, -

The argument drawn by the writer of the Enquiry
from the propofition that ¢ ideas are.not fufceptible
¢ of property,” may be granted without admirtting
his conclufionss For though ideas confidered ab-
firadtedly, are not fufceptible of property, yet when
impreffed in vifible permanent- charaters on paper,
they then become as it were incorporated, and a lite-
rary copy is thereby made the property of the author,
But, fays the writer, when it is publifhed, it becomes
common. No—the author {ufficiently intimates his in-

tention to appropriate it to his own ufe, by publifhing
it for gain, ata certain price.

D as
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a5 damages againft the wrong doer for the
unjuft detention : and we may challenge the
oppofers of literary property, to produce an
inftance where it cannot be governed by the
eftablithed rules of law.

Having confidered this right on the- ge-
neral principles of law, let us now proceed
to the examination of thofe particalar cafes,
wherein literary property has come under
confideration ; and we f{hall find that the ar-
guments of the moft eminent lawyers, and
the fenfe even of the legiflature itfelf, are
all in favour of the author’s exclufive right.

It is true, that the precife -queftion now
under folemn deliberation before the twelve
judges is of the firft impreflion: therefore,
where we cannot reft our arguments on a po-
fitive adjudication 1n point, we muft be con-
tent to feafon by analogy and inference: and
the firft cafe which occurs for this purpofe is
that of the Company of Statloners againft

Seymour * |

The Company, as Patentees, brought an
action of debt againft Seyﬁzazzr, for prmtmg

* 1 Mod. 256,
Gad-r
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Gadbury’s Almanacks: and Pemberton,
on bekalf of the Company, obferved that
« there was once a queftion how far a
« orant for the fole printing of any particu=
“ [ar book, fhould ftand good agafnﬁ them
“ who claim a property in the copy, paras
““ mount to the King’s grant? And opinions,
¢ faith he, were divided upon the point.
¢ But he urged, that the defendant in this
“ cafe made no title to the copy, but only
< pretended a nullity in the patent. The
““ book, he concluded, which this defend-
““ ant has printed, has no certain author:
“ and then, according to the rule of
“ law, the King bas the property; and by
‘“ confequence may grant his property to
‘¢ the Company.”
Here we find that the arguments at the
Bar clearly and exprefsly acknowledge the
author’s right of property to his copy, |
which, in fome cafes, is paramount the
King’s grant: and we fhall fee that theie
arguments are farther corroborated by the
opinion of the Court, who refolved, ¢ that
¢« Almanacks may be accounted prerogative
% copies: and added, that fince printing

| Da ¢ hath
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¢« hath been 1nvented, and i1s become a com-
““ mon trade, fo muchof 1t as bath been kept
 inclofed, never was made coMmon: but
« that matters of flafe, and things concern-
““ ing the government, were never left to
‘ any man’s liberty to print that would:
< that thoush printing be a new invention,
“ yet the ufe and benefit of it 7 only for men
“ fo publifh thetir works with more eafe than
« they could before—That men had fome
<« other way to publifh their thoughts before
¢ printing came In ; and forafmuch as print-
« ing has always been under the care of
¢« government, it may well be prefumed that
«¢ the former way was too— T hat there is 70
« particular author of an Almanack: and
<« then, by rule of law, the King bas the
<< property in the copy— 1 hat the additions
«« which are common m Almanacks, do
<« not alter the cafe, no more than if one
« fLould claim a property in another man's
<« cgpy, by reafon of fome inconfiderable ad-
¢¢ ditions of his own.”

From this opinion of the court, we may
colle¢t, that {fo much of printing, as has
been kept inclofed, thatis, the fubje of thofe

| coPies
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coﬁﬁ‘es which the prerogative has appropri«
ated, and which relate to matters of ftate,
&-c. never was made common; or in other
words, never was open to be difcufled and
printed by every author who chofe to pub-
Lith his ideas on thofe fubjeéts. This pro=
pofition we fee is a negative pregnant: for
‘the plain inference from hence is, -that in
fuch copies which do not concern the go-
vernment or public conflitution, the author
might claim a right, patamount the prero-
gative,

This inference is {fupported by what fol-
lows: For we find that one principle on

which the court determined the merits of
this cafe, was that an Almanack had no
particular author, therefore the King had a
property in the copy. Confequently where
there is a particular author, the prerogative

cannot take place, much lefs can a right
accrue to a fubject.

Again, it was refolved by the court, that
from an inconfiderable addition, no one
fhould claim a property in another man's
¢opys which 1s a farther exprefs acknows-
ledgement of the author’s exc/ufive right.

Moreover
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Moreover 1t 1s material to obferve, that
the court on this occafion declared the ufe
and benefit of printing to be that  men
¢ might publith their works with more eafe
¢« than before.” But fhouid the opinion pre-
vail that an author has no exclufive right in
his copy, then printing, which was in-
tended for his benefit, and contrived to cir-
culate his works with zore eafe, will im-
pofe new hardfhips on him, and' prove of
the utmoft prejudice to his intereft.

But the next cafe which comes under
confideration, applieth perhaps yet fironger
to fupport the principles and diftinCtions
above advanced 1n favour of the author’s
right.

It is the cafe of the Earl of Yarmouth, as
Patentee, againft Darrel *; in which it was
contended, on the principles of the fore-
coing cafe, that ¢« where no individual
« perfon can claim a property in a thing, -
¢ there the King hath a right vefted in
¢« him by law: And that where there is a7
« {nberent prerogative in the King, when-

% 2 Mod. 73.
¢ ever
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g L;*'UE? he exerts it, afl other J’bé’ffﬁm are bound
§¢ qbbg were at Zzﬁé’?’l‘y 5_67%?‘6.”——-01'“1 this oc-
'caﬁbn likewife it was argued, that ¢ the King
« had as great a prerogative In writing any
«« thing of a public pature, as he hath ‘in
. “ printing of 1t: and .that printing was as .
~ & an art exclz yfive of the thing printed.

: The court likewife, inthis cafe, raifed a
: &iﬁiné’cion between ¢ things of a public
L ufe and thofe things which are public i In
¢ their nature.

From hence it may be collected, that if
the thing printed be of a public nature, it
becomes a prerogative copy: or if no
individual perfon can claim a property, then
likewife the prerogative takes place.‘

- 'Where the thmg printed is not of a fzzélm
noture; that is, not relative to matters of
flate, though it be of public ufe, yet - the
author has an exclufive right to his copy, -

But; fays the writerabove-mentioned, “The
¢« knowledge, fentiment, and doCtrine con~
< -tained in a book, are compofed of fi 1imple

« ideas, and arlfe from our perception of

. % their
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¢ their- agreement or difagreement. Per-
< ception is a power or quality of the
« mind: to poflefs this quality exclufively
¢ is to reftrain all men from exercifing their
< faculties on their own ideas,”

The ingentous writer is here combating
with fhadows prefented by his own imagi-

nation. The exclufive right contended for,
- .is fo far from having a tendency to reftrain
others from the exercife of their faculties,
that it contributes to enlarge them ; as it-af-
fords encouragement for authors to cbmpofe
‘works on which others may employ their
intelleGual talents, and thereby multiply

their perceptions.

Bﬁtjﬁfﬁce forbids that they (hould dfreﬂé}
convert that very fubject to their own pecu-
niary advantage, which has given them an
opportunity of exercifing and extending
their ideas. He who buyeth a book, p?yeth |
only for the individual book {o bought, but
doth not purchafe a priviledge of multiply-
ing the copies. He pays but a {mall confi-
deration for it, in proportion to the value of
the original manufcript ; for this reafon, be-
-caufe there is an implied condition, annexed

fo

“\D
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{o the'f_aie of each book, that every impreflion
fhall be for the benefit of the author, who
is to gather his profits by flow returns;

The purchafer miay indeed indirectly raife
a pecuniary benefit from his purchafe : fince
the agreement or difdgreement he difcovereth
in the ideas which compofe the book, may
be the foundation of a new compofition, in
which he may either contravert, or farther

illuftrate the prmmples of the book fo pur-
chafed.

This brings us to examine into the title to
copies of antfient authors. “Thefe, fays ‘the

writer, are no more {ufceptible of property
than the elements of air .and water, which

are for the common benefit of mankind :

ind, he adds, o/l copies are of the fame na-
{ure.  So that upon this principle, an author
hath no property even in his individual manu-
feript; any one, confequently, might, with-
out any Injury to this writer, have feized
J]is'“coPy in its paflage from the efcrutoire to .
the prefs. Moreover, if it is no more fufl- .
ceptxble of property than the elements of
air and water, then it could not become the
fubject of prerogative, which our author

1D will
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will not contend. Such are the extrava-

- gances which refult when ingenuity attcmpts_
to writhe and torture arguments, in order

to make them quadrate with erroneous
principles!

To prove, however, that antient copies
are not fufceptible of property, he {fuppofeth
a manufcript of Menander to be refcued
from the duft. < The editor of this copy
“ could mot, {aith he, derive to himfelf an
““ exclufive right by occupacy or improvement :
““ nior can the king grant fo bim the fole right
““ of printing it for a term of years, becaufe
 be is not the inventor, ‘nor 15 if.of a public
¢ yature and importance, relating to the good

““ and benefit of the fubject.”

In fupport of this do&rine, he citeth the
cafe of the Eail of Yarmouth aganft Darrel,
above-mentioned. But if he had maturely
confidered that cafe, he would have found
that the reafoning it contains, was by no
means favourable to his general principles,

or applicable to the particular purpofe for
which he hath cited it.

S The
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The propofition there laid down, < that
« the king cannot grant a'patent unlefs the
“ invention be new,” doth not prove that the
prerogatwe is barred with refpeét to antlenl:
copies. Though the kmg cannot grant an
exclufive right in them, on the principle of
their being new inventions, yet he may make
fuch graot upon a different principle—which
is, that of there being. no individual, par-
ticular, or certain author, who can make
title to the copy, whereby the property vefts
in the king, who may grant it to another,

This prerogative with regard to antient

copies hath been frequently exercifed ; Queen
Elizabeth, amongft others, granted a patent’
for, printing Corderius ; and theugh book-
fellers do often multiply new impreflions
without reftraint, yet the inberent preroga-

tive being in the king, whenever he exerts

it, he excludeth all others, and their right is
dweﬁed

It remaineth now to enquire into the fenfe
of the legiflature concerning the right', In
queftien. The firft ftatute on this {ubje& is,
the act of the 13th and 14th of Charles

E 2 ' ~ the
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the Second, for regulating of printing. Every
one acquainted with the hiftory of thofe
times, knows the occafion and view of this
act, which, notwithfianding its {pecious
title, hath a dire@ tendency to impofe the
moft heavy and {ervile fhackles on literature,
Happily it is expired ; and we hope that an
inftitution fo repugnant to the principles of 2

free government, will never be revived,

Yet even this a&, {o injurious to literature,
acknowledgeth and guardeth the exclufive
right of authors to their copies. For it enalts,
“ That no perfon fbali print any copy which
 another bath by virtue of letters patent, or
 aphich fhall be otherwife granted or affigned

“ fo bim, WITHOUT LEAVE OF THE
€ QWNER. |

The next 2& which comes undeér confide-
ration, 1sthe 8th of Anne, entitled, * An
¢« alt ior the encouragement of learning, by
“ vefting the copies of printed books in the
“ authors or purchafers of fuch copies, dur-
«¢ 1ng the times therein mentioned.”

The learned author of the Lefter 0 4
Member of Parligment on the Subjeit of
- ]z'z‘emry
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Jiterary Property, has, with great acutenefs,

proved this to be not a nﬁmﬁz‘ve’, but an
accumulative law ; and confequently not

the {ole foundation, but an additional {up~
port of literary property. 'This he infers
from the preamble, which fets forth the bad
effects arifing from the liberty taken of prlnt-u
ing and reprinting books, without the con-
{ent of the authors or proprietors.  Now,”
faith he, ¢ could the injured - parﬁes here
mentioned be proprictors of that in which
they had no property ? Not only the exprof-
fion, but the ﬁmzmm!,’ he adds, ‘¢ necef~
- farily {uppofes the word Proprietors to be
'ufed in its {tri& and exact fignification.”

\

-

Did thefe arguments want a fupport, we
might add, that if we could fuppofe the le-
giflature to have ufed the word propriefors
inaccurately, or, as denoting a pofleflion
without right ; yet what follows would de-
{ttoy fuch a fuppofition. For the firft claufe
in the act provides, that * zhe author of any
¢ Jook, WHO HATH .NOT TRANSFERRED

¢ the copy to any other, or the bookfeller who
¢ hath PURCHASED or ACQUIRED anty Copy;

¢ fhall bhave the fole right cy‘" prmz‘mg for the
€ ferm of fwenty-one years)’

- Here
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Here 1t is manifeft that the a& does not
ereafe 2 right 1n the author or bookfeller,
but prefumes a right already fubfifting, It
15 obfervable, -that the words above-cited,:
refer to tranfactions between the author and
bookfleller prior tothe aft.—Could an author
Zransfer that in which he had not a legal ex-
clufive property ?—Could the bookfeller pur-
¢hafe or acquire what the author had no right
to convey or iransyer.

Nothing can be more clear than the ex-

preffion and fentiment of the legiflature:
having it in contemplation to grant an a4-
artional {upport for the encouragement of
learning.—For this purpofe it provides, that
ir the author hath zof transferred his rig A,
he fhall be intituled to fuch additional fup-
port foracertain term ; that is, he fhall have
the {ole right (already fubfifting) ftrength-
ened and fecured by the penalties which
follow. Buat if he bath transferred it, then
the bookfeller, who hath purchafed it, fhall
be intitled for the like term to the fame ad-
ditional benefit. There is no right created,
put a right acknowledged as exifting either

. In
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in the authof, or transferred to the books

{eller, before the making of the alt, 15 coni-

firmed by infliting cerfain penaltles on
the invader *.

Th_rs

# The writer of the Enquiry afks, © If this be a na-
¢¢ tural right, to what purpofe was the at of parliament
¢ made by which the property of each copy was efta-
¢ plithed for a term of years? All affirmatory aéts,”
he concludes, ‘¢ ftrengthen and extend the common
« Jaw; whereas this cftablithes for a time 4 right,
¢¢ which, if natural, muft have exifted at all times,”

But this interpretation of the act is clearly erroneous.

It hath.been (hewn above, that the aét eltablitheth ro
right, but takes up a right already eftablithed, which it
‘guards by additional penalties'. It s the penalty, not
the rzght, which is efltablifhed for a time: and there
was cood fenfe in this provifion. For at common.law,
a jury muft be under difficulty in eftimating damages
for the invafion of an author’s property ; which, from
-the nature of the wrong, are not eafily alcertained.
Therefore, in aid of this right at common law, the aét
provideth, that ¢ every book expofed to fale without
< confent of the proprietor obtained in writing, fhall
¢ be forfeited and made walte paper of : and farther,
¢ that the offenders fhall forfeit one penny for every
- ¢¢ fheet in his cuftody, or expofed to file.” Evety
one knows, that it is a ulfual prattice to ltrengthen a

remedy at common law by the additional {anétion of a
ftatute ; and the reafon why this additional fan&ion is

geftrained to a number of years, is well accounted for

by




[ 32 ]
This being the ftate - of literary propeity,

as it IS Iounded both on the pringiples of na-
tural reafon and of law, let us, in.the next

place, view it in the point of convenience
and inconvenience, and examine whethef an

exclufive right is likely to be favourable or
prejudicial to the caufe of literature.

In the difcuffion of this point, the writer

of the Enqmry obferveth, that ¢ in Eﬂg[czfzd,
<« the revlval of letters was coeval w1th the
““ introduction of printing, and that authors

by the author of the letter above-quoted. ¢¢ The
¢ great temptauon,” he obferves, ¢ toinvade this pros
¢ perty being while the demand for it is great and fre<
¢¢ quent, which is generally on the firlt publication of
¢ a2 bock, and fome few years afterwards.” They

.who applied for this at, had in view the author’s
immediate benefit only, and did not extend their

thoughts to futurity, from a prefumption probably.that,
after a certain term, the returns of profit being very flow,
.there would be fittle temptation for piracy ¢ therefore
the common law was thought {ufficient to guard a right
fo unlikely to be invaded. Grant the temptation to
have centinued however, yet we too often find; that pe-
titioners to the legiflature have not the generofity to
“carry their concern beyond themfelves and their imme-

diate connettions, but are content to leave polterity to
- guard their own rizhts,

¢ had
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¢« had But httle” encouragement exther b“y
¢ publlc or prwate hborallty .- -
| N

. 'i ! '
!. ! )

- In-this, however; he' feems to contradict
the concurrmg ‘ewdenée of hﬂlf’cory It 18’
rhet Cwith exffaordlnary countenance and’
encouragement, - Witnefs: Emfmm, éi’“m,
xid other ledriied ‘men, who, ih’the renaféent:
fiate of - hterature-ﬂ met" ‘with tHc*mo{f foble:
aid generous reception from the great; dnd’
were even courted by contendmg princes. -

e J

" At this tlrne, the Wrxter conttnues 5 the
cuﬁom firft ‘darofe by Wthh authors cla:med

he fole right of multiplying' fnprefﬁons of
their books.” If’ We tracé the' progrefs of

llterature however we fhall ﬁnd ‘tirat thls
claim arofe thuch latér, ahd that f'de‘rwed

its fource’ from'pnnmples to wﬁrch the @ntéf‘ |
has not adverted SO e

P - ' ’ ed
— LI . ¥ b -‘{l" '1 - L] ks 2 l‘
-,

- If T femember” nalht theaftiof prmtmg
was firft mtroduced mto fhls k'iﬁgdo“ty—

tJ ‘;

the famous Caxton, tovvards‘r the - begmnmg
F . .of
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of the reign of Henry the VIIth ¥, Printers,

at this time, were .themfelves men of eru-
dition, and maintained a liberal and friendly
correfpondence. with the. learned. Their
art, however, at firft was rude, and per-.
~ baps was not ufed {o much with a view.to
expedite the circulation of copies, as to re-.
lieve from the fatigue and expence of tran-
{cribing, and to give a more permanent cha-.
raCer to the works of genius. - If we refle&;
on the early ftate of literature, this will ap-
pear more tban conje&ure.

- LI ] 3

In the reign of Henry the VIIth, it was in
itsinfancy. The prefs, at that time, wasmore
employed in printing old copies, than in glv-;
ing birth to new producions. The king
himfelf, though-a man of parts, was not dz-:_
ftinguithed by his love of literature. It is
mentioned, as one of his accomplithments,
that he underftood Latin, though he gene-
rally read French. In few words, his atten-

* He was iovited in the latter-end of the reign of
Henry VI. but, 1f rcco]le&wn does not miflead me, he
dtd not come ull the time above-mentioned. How-

ever, {li& chronologlcal zccuracy is not neceffary on
this cccafion.

tion
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tion was divided between his dnxiéty to efta-
- blith his throne, and his endeavour to amafs
trealure: as to his umﬁcence, 1t Was cone

"ﬁned to fples and mformers. |

In the {ucceeding reign, indeed, learning
made a rapid progrefs. The king himfelf
was an author: - The great mien of that age,
encouraged and rewarded thofe talents which
they cultivated ‘themfelves, © Wolfey was a
patron of literature ; {fo "was the- great Sir

Thomas More. Even the fair fex at this
time made a figure in the learned circle:
and there are now extant fome well-penned
letters, in the Latin tongue, from Sir Thomas |
More s daughter to Erafmus

The learning of this period, however, was
confined to ecclefiafticks, with a-few perfons
of rank, who applied themfelves.to letters
with that eagernefs and affiduity generally
beftowed on the attainment of a new accom-
plithment, which is becoming fathionable.
As to the bulk of the people,- they were fo
illiterate, that to be capable of reading merely,
was a proof of no common education.

F 2 - In
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In the reign ef Elizabeth,’ literiture reaped

a b_o‘uqteous harveft., The. reign of . this .
learned princefs produced the- great Bacon,
Raleigh, &c.- Nor muft we forget the learn-
ed Johnfon; nor him, above all, whofe lofty
genius foared foch towering-heights, as no
one fince has been capable of: attaining. . In
this reign, the Englith tongue received its
firft polith. Literature, however, ftill dif-
fufed itfelf by very flow degrees among the

bulk of the people, and made little progrefs
1n the fucccedmg reign.

The learning of this reign was‘;,for the mofk

part, mere.pedaniry, and exhauofled itlelf
chiefly in polemical contraverfy and {che-
laltic fubtleties, which contribute rather to

perplex than to improve the underftanding.

It was the reign of the unfortunate Charles,
which contributed more than all thofe pre<

ceding, to enlighten the bulk of the people.
Durmg the mifcrable contentions of that
period, appeals were mads to the public from
both parties : and whoever reads the fpeeches
and. remonftrances of thofe days, will find
them penned with a native ftrength, preci-

fron and dignity of diction, free from thofe
,gallicifms
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.gailu:lfms which' have contributed " to ener-u
vate' our ‘language. - About - this':timé too,
‘many:-admirable treatifes. were: pubhfhed on
the art of governmenh which" -opening the
eyes of the multitude, made them acquaint=

ed with their: 1mportance in -the ftate, and
at the fame timé - rendered them anxious to

improve the means, by Wthh they acqulred

a knowledge fo eﬁ'entlal to their 1ntereﬁand
freedom.- |

This happy tendency of llterature was fo
ebvious, that after the reﬂoratxon, ungene-

rous endeavours were ufed to deprefs | it, With
this view the a@ was framed which has been
quoted above, and which was calculated to
fubje works of genius in every kind to
the “tyranny of  a licenfer. “But this was
not all. . The manners of the times contris
buted to the debafement of literatu e, as mych
as the reftrictions of the leglﬂature. Sevior
luxuria incubuit. In 2 gay and vor]uptuous
court, every thln g {ertous and man]y was pcr-
verted into an-object of ridicule’s” and the
wit of thole days was downright ribaldry. *

T e

Real ]earmnc from” hence, remamed
fome time dt a ftﬂnd till it fHone forth in its

T full

t"h-
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full luftré in the days of q’ucen'Annc._ " Fhen
it was that the leading men in the admini-
firation were fcholars and  patranizers : of
learning. ‘Then it was that a long catalogie
of Literatt refleted glory_ on the “age they
lived in.- Then it Was that the elegant
- Addifon daily circulated his excellent effays,
in the familiar channel of 2 news-paper,—
A circumitance, which has contributed per-
haps more than any other to diffufe a tafte
for llteratu:e among all orders of men,

The amdlty of the public for the produc-
fions of the learned, and the encouragement

afforded to authors, tempted every one who
was illuminated with the fainteft ray of genius,
to turn his mind to literary purfuits. Hence
the number of authors hath daily increafed,
in proportion as readers have multiplied,

The public, therefore, ‘properly Fpeaking;
are now become the patrons of learning;
authors are grown fo numerous, thatall can-
not be taken under the efpecial patronage of
the great

From this dedu&ion, we may clearly dif-
cover the teafon why the author’s exclufive

1l ght
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right 'was never worth claiming before, nor
indeed for fome time after, the invention of
prmtmg It was not, as-the writer infifts,
«'becaufe it could never be executed before.”

For-the right was always inhererit, and might
always have' been ‘executed i but we find
that learning was, in its infant ftate, confined
within a very narfow fphere. ‘The author
could have no dependance on the number,
but-on the quality of his readers. Neverthe-
lefs, we muft not mfer from the paucity of
purchafers, what the - writer {uppofes,’ that
“ the’ gains of the author were therefore
“-{mall.” The contrary is manifeft, Men
of learning ‘in thofe days not only received
liberal gratuities from the bounty of their pa-
trons, but few of them were ‘without annual

Slipends ;. therefore the}z were under no ne-

ceffity.of bemg anxious about the circulation
| of their c coples. )

But ﬁnce author; and readers are-multi-
phed the cafe is extremely different. The

prohits of a copy are now colleéted by flow
returns from a number of purchafers ; and if

the author has not-a right- in all the. copies
whlch ‘are multiplied from his: original;
- , - manu-
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manufcript, he has, truly fpeaklng, fcarce
any property at all. |

-~ We cannot too much applaud the noble
indignation which this writer expreffeth,
againft that bafe {ervitude in which he {up-
pofes authors to be dependant on bookfellers,
in con(equence of the excluﬁve right con-
tended for. But their fervxtude does not
anfe from thfs principle. Writers of real
abilities need not be {laves to bookfcllers
unlefs the moft proﬂigate morals and habx-
tual indifcretion con{pire to make them drag'
fuch a galling chamn. In thlS cafe they are
not flaves as aiithors, but as men.

- Tt is true, where a tafte for reading is {o
univerfally- diffufed, thére will ‘be authors

fuitable to every clafs of readers: Many fu--
tile and obfcene produfbons will be adapted
to the prurience and depravity of the great
and fmall vulear. But writers of fuch low
eftimation are flaves by nature, and itis of
no importance to the pubhc who are then' |
malfters.

There is fcarce a right which the law pro-
te&eth which is not liable to abufe. Its pro-
vifions



[ ]

vifions neverthelefs muft extend to generals,
and cannot involve every fpecific obje&
which may furnifh a ground for exception,

| What a prejudice would the caufe of li-
terature fuftain, were: Writers- deprived of the
exclufive rlght to their own produdtions,
and of the privilege of transferring them ?
Should this determmatlon ever take pTace,
the publlc muft never more expect works of
great length and dlﬂiculty, the execution of
which demand the - united contribution of
perhaps more than twenty opulent book-
fellers, who hazard a certam {um on the
profpe& of uncertain gain.

Where will patrons be fotind among the
great, who will fupport an author in {uch
expenfive and hazardous undertakings? Grant
that there are fuch. Yet how fhall a writer,
perhaps in the vale of obfcurity, climb to
the clofet of the great? Were we even to
{uppofe a writer himfelf to be in competent
circumftances, a lot not common among the
learned, yet few would choofe to rifk alarge

and certain expence, to be reimburfed by
How and uncertain returns of profit,

G Whe-

S
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Whoever, therefore, attentively confiders
the prefent ftate of literature, will find that
bookfellers are neceffary intermediate inftro-
ments between the author and the public.
Learning now is not {o rare a quality as im-~
mediately to diftinguith the owner, and at-
tract the notice of the great, Unlefs a wri-
ter is happy in particular conneions, ‘the
bookfeller muft prefent him to the public.
If, however, he gives proofs of real ta-
lents, he cannot be kept in dependance, -for
it will be the intereft of the book{eler to re-
{pect that merit, which redounds to the pro-
fit of himfelf as well asof the author. -

When a writer hath once made his merit
known to the public, he will not long re-
main a ftranger to the great. Of whom, in
general, 1t muft be acknowledged that they
are not fo backward to patronize literature, as
fome unfuccefsful candidates for favour have
confpired to reprefent them. Intruth, coms
plaints of this nature generally proceed from
fuch as are unworthy of notice, or who, im
the pride of parts, over-rate their merit..

g ' .But
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- But af- am author cannot mamtam an-ex-

cluﬁve rlght to his copy; the powers of ge-,

mus “muft lancrm{h and few will. have an

opportynity of produung “thofe excellent ta=
lents with which natare hath énriched them.

Scarcc .any produ@tlons will iffue from the

"'l.""':'l"'-

pees, but hafty fugitive pieces, calculated to
ferye the run of the day, and which will

'c‘xmte as little temptation, as they afford op- .
| portunlty, for piracy.

It ;Nere to be withed indeed that authors
could receive - the whole profits, or- fuftain
the whole lofs, arifing fromthe publication

of their works ; and that bookfellers were,
what the word importeth, mere venders of

copies. But this, however natural -and rea~ -
fonable in {peculation, cannot, for the rea-

{ons above . aﬂigned be reduced to practice, -

Few authors as hath been faid, can advance
money for a work of any. expence, and wait

“their reimburfement by flow returns. Nei-
.ther have they, as formerly, the means of

procuring the patronage of the great; but
muft approach them through the ‘channel

- of the public. Therefore if they have not

“an exclufive property in their works, and
G 2 confe-
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confequently a power of transferrmg fuch
right, learning will foon be loft among us, the
gloom of Gothic ignorance will darken the
age, and extinguifh every beam of fcience.

Having endeavoured to fhew thata lltera:gr
COpy is a fubjeé fufceptible of property, that
it may be governed by the known and efta-
blithed rules of law, that the exclufive rlght
contended for will produce no inconvenience,
either with regard to the author or to the
public, that on the contrary 2 communion of
this right will be injurious to both, and in
theend deftru@ive of literature, it remains
to hope that this right may be judicially efta-
blifhed, and preferved inviolably to the lateft

poﬁerlty

May the fruits of genius never be expofed
to rapine and depredation | May they, who
are too often deftitute of the goods of for-
tune, be fecured in the enjoyment of the
goods of the mind, which they derive from
the bounty of nature ! May it never be faid

"that the Common Law of England {o re-
'nowned for the wifdom and impartiality of
its inflitutions, affordeth no protection to the

produé’g
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produdt of learning, which is the parent of
every focial refinement, the friend of virtue,
and the guardian of civil liberty, ¢ Pleni,”
fays Tully, ¢ omnes funt libri, plenz fa-
¢ pientium voces, plena exemplorum ve-
‘¢ tuftas; qua jacerent in tencbris omnia, nifi
¢ literarum lumen accederet. Quam mul-
¢ tis nobis imagines, non {olum ad intuen-
“ dum, verum etiam ad imitandum, fortif«
¢ fimorum virorum, expreffas, {criptores re-
¢ liquerunt ? Quas ego mihi femper in ad-
“ miniftranda republica proponens,animum,
¢« & mentem meam Ipfa cogitatione homi-
¢ num excellentium, conformabam.”

F 1 N 1 8



