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Mr. President and Gentlemen :

The luw of copyright is 0 somewhat specinl and restrict-
ed branch of our profession, and perhaps an apology is
due for bringing it before you on this oceusion. My ex-
cuse, iIf one is needed, is that I believe, and sm anxiocus
that you should agree with me in the helief, that there is
need of the revision and simplification of the law of liter-
ary and artistic property. ‘The time and occeasion will
not permit an exmmination in detail of the changes which
seem desirable. ‘Fhere have heen eleven Acts since the
Revised Statutes of 1873,  'T'he proper connection between
these and the original Act, and their relation to each other,
leave much to be desired in the way of text revision. The
administration and powers of the copvright oflice, the
term of protection and provision for rencwal, the advis-
ability of a High Court of Patents, Trade-Marks and Copy-
righs, the desirability, or not, of entering the International
Copyright Union, the protection of lectures, sermons,
~ad new articles and methods of artistic and musieal
expression, call for consideration. They cannot, however,
be dealt with now.

It is possible to take up some matters which are funda-
mental to our system and of practical importance. Under
our law, copyright protection cannot be bad by an author,
no matter how meritorious and laborious his work may
have been—no matter how great lis service to Science or
Eduecation may be,—unless he, or his publisher or his pub-
lisher’s clerk, conforms to certain Statutory reguirements.
(Rev. Stat. U. S., title 60, Chap. 3.)

First. ‘That the title of his work shall, on or before
the day of publication, be delivered at the oflice of the
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Librarinn of Congress at Washington, or deposited in the
mail nddressed to the Librarian.,

Second.  ‘T'hat not later than the day of publieation
two copies of his work shall be delivered or deposited ag
nhove stated.

Third, 'That the two copies so to he deposited shall be
printed from type set within the limits of the United
States, or from plates made therefrom,!t

It is further provided that he shall not **maintain an
action for the infringement of nis copyright unless he shall
give notice thercof by ingerting in the several copies of
every cdition published, on the title page or the page
immedintely following if it be a book™ or on some visible
portion if it be a map or other article, the following words,
viz :— “lintered according to the Act of Congress in the
vear by A. B. in the oflice of the Librarian of
Congress at Washington,” or the word ¢ Copyright,”” with
the year and his name.?

Copyright protection can be haac only by a strict com-
plinnce with these conditions. The Court cannot aid a
person who has failed to cowmply.? The Court has no
power to aid an author.?  ‘There is no possible room for
construction.” I mn quoting from various cases. These
provisions are so mmany traps for the feet of the unwary.,
T am going to call your attention later to the ways in
which many without fault have fallen therein and lost
their toil and lahor.

I want in the first place to ask you how such a system
couid have grown up? An author or artist is entitled to

1 U. S. Rev. Stat., See. 49506, as amended py Act of March 3, 1801,
2 Rev. Stat , Sec. 4962,

8 Callaghan v. Myers, 128 1. 8., 617.

¢ Merrill v, Tice, 104 U, 8., H537-660,

6 Purkinson v. Laselle, 3 Sawycr, 330-332.
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the frait of his lnbor, as wuch as any other laborer,  He iy
the owner of his book or painting.,  ‘T'he Statute isnot con-
furring something upon him which he did not previously
possess,  The renson of the thing is that in consideration
of his giving his work to the public—that is publishing it
—~the Statute secures to him its exclusive use for a speei.
fied period,  How comes it then that under our Statute
the persontentitled to he seeured may be deprived of all
protection by the most tritling slip for which he may not
beo and usually 18 not in any degree, responsible?  In
England an author by publishing his work bhecomes by
that very acet vested with copyrieht.  IUis true he nust
cgive some copies to the grent Universities, and hefore
bringing suit he must register his title at Stationers’
FTall,s but these are details, and not vital requirements
forthe ownership of his own work.”?

To understand how onr law cameto stand as it does,
it is necessary to go back a hundred and twenty years.
Before 1783 there were no copyright statutes in this coun-
tryv.  In that year Noulh Webster, being about to hring
out his now famous *Speller,” went to the legislature of
Connecticut and asked for protection for his work, and the
first American Copyright Statute was passed in 1783,
(:oing from State to State hie induced twelve of the thir-
teen States, all except Delaware, to enact similar Stat-
utes.  All of these Acts were modelled upon the Statute
of Anne. ‘That Statute, pagsed in 1710, provided for
registration of  the title of literary works at Stationers’
Itall before publication.  This provision was not a condi-
tion precedent to the vesting of copyright, but precedent
to the enforcement of the penalties prescribed in the Act
ngainst nfringers. ‘The Act further provided for the

6 Serutton, Law of Copyright, p. 139.
0 and 6 Viet,, Ch. 49, Seet, 6-10.  Low v. Routledge, L. R., 1 Ch,42.
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delivery of nine copies at Stationers’ Hall hefore publiea-
tion for the benefit of various University  Libraries,

The provisionof the Statute of Anne with regard to the
recistration of title was adopted by practically all of the
C'olonies,  Owing Lo some inflaence, which it is now difli-
cult or impaossible to trace, the Connecticut Statute pro-
vidded that no one “*shovid be entitled to take the benefit of
Cthis cbet” unless the title of the book had heen registered
with the Sceceretary of State®  But the registration was
not required to be hefore publieation.,”  New Jersey,
Penngylvania, Virginia, North Carolina, Georgin and New
York foliowed this identical langunge.  Maryland first
provided that registration should he made “before publi-
cation.”  North Carolina and South Carolina copied this
provision.  New Hampshire and Rhode Island did not pro-
vide for registration at all, and Massachusetts bluzing a
tratil for herself, or more clearly understanding the spirit of
the English law, provided that two copies of the work
sourht to be protected should be deposited with the Libra-
rinn of the University at Cambridge,and that the production
of his receipt therefor should be the condition of maintaining
a snit against infringement, In this, the draftsman was evi-
dently following the Statute of Anne, but with this differ-
ence—the failare to deposit copies under that Statute did
not deprive the author of his copyright, but merely rendered
him liable to a penalty. Under the Massachusetts Statute
the deposit of copies was a condition precedent to the bring-
ino of suit, but the deposit need not be made before pub-
lication.

It has been pointed out that Rev. Timothy Dwight of
Northampton, then a member of the Massachusetts Legis-

¥ S —

8 Conn. Stat, 1783. Jan. Scss. First Proviso,
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lnture, aned after President of Yule College from which
Nonh Webster enme, took o prominent part in the shap-
ing and ennctment of this Statute.  Pennsylvanin alone
provided that, for the protection of unwary pirates, notice
of the existence of copyright should be given by publish.
ing in every copy of the work a copy of the certiflente
that the title had been deposited.

It remained for North Cavolinn to unite the two requis-
ites—of deposit of title and deposit of copies of the work
hefore publication, as prerveguisites Lo the vesting of copy-
vight  One copy of every boolk, map or chart was required
to be deposited with the Secretary of State for the use of
the Exccutive, and from this the similar provisions in the
[Tnited States Statute were apparently taken.

It will thus he scen that several States hiad made pro-
vision for the depositof title before heing **entitled to the
benefit of the Act ;" three provided that the deposit must be
“hefare publieation,”’ two States bad provided for deposit
of copics, and one only for printed notice of copyright.

It is interesting to note that nearly all of these statutes
provided that the benefita shonld enure only to the citizens
of the State by which it was passed and not to the citi-
zens of other States **until the State or States of which
such authors are subjects shall have passed similar laws
for securing to nuthors the exclusive right and benefit of
publishing their literary productions.”

When the framers of the Constitution assembled, the
situation was that an author seeking to protect his work
must comply with the varyving requirements of twelve
different States in order to secure his work thronghout
the country. This was burdensome and unsatisfactory,
and the States readily delegated to the Federal Congress
the power to legislate upon both copyright and patents :—
(Const. Art. 1, §8,) “*Congress shall have power . . . .
To promote the progress of science and useful arts by se-
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curing for limited thines to authors nnd inventors the ox-
clusive right to their respective writings and discoveries.*’

This was in exact accord with the lnw as it stood in
Eugland.  Donnldson v, Becket,? docided by the House
of Lords in 1774, determined that the Statute of Anne!®
limited to twenty-one years the perpetual vight of copy
which had previously existed at common law.  There
wis no deninl that literary property existed at common
law. ‘The Judges of the three great courts were assembled
to advise the Lords. Lord Mansiield, who had decided ive
years enrlier in Millar v. Taylor'! not only that the common
law right existed and was perpetual but that the Statute
of Anne did not limit it, declined from motives of delicacy
to pass upon his own decision. The cleven judges then
decided almost unanimously that an author at common
law hind the gole right of first printing and publishing his
work—one judge only dissenting., Kight to three they
decided that the common law did not tnke away this right
on publication. Seven to four they decided that there
was perpetual copyright at common law after publication.
This decision was never reversed. The point on which
the case went off was that the Statute of Anne took away
this perpetual right on publication and that an author was
confined to his remedies under that Act for a limited term,
This decision was reached six to five. If Lord Mans-
field had voted, the vote would have been a tie. Thus
narrowly, so far as judicial determination went, was per-
petual right in literary property defeated.

The decision, however, in no way affects the hasis on
which the right of literary property rests, and neither
did the Ameriean Constitution. Adopting the idea of

A ————

2 Bro. P. C., 129.
10 (1710) 8 Anne, Ch. 19.
11 (1769) 4 Burr., 2303.
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Glimited times' it provides Tor “securing to authors and
inventors the exclusive right to  their respective weitings
and discoveries.” It is the Sseenring” of an existing right
and not the ereation of o new one for which it makes pro-
vision. A corollary to this proposition is that the law
shall libeendly protect and not fetter, inmper, or by possi-
bility defeats the vight,  T'he framers of the Constitution
were fully conversunt with  the English interpretation.,
This is mercely saying what Me, Justice  Miller said in
Lithograph Co. o, Sarony,'? one huwdred yenrs lator:
SNoris it to be supposed that the framers of the Con-
stitution did  not understand the nature of  copyright
and the ohjeets to which it was conmonly applied, foreopy-
risght, ns the exclusive right of aoman to the production of
his own genius or intelleet existed in FEogland at that
tie, and the contest in the English Conrts, tinally decided
by a very close vote in the House of Lords whether the
Statute of Anne which authorized copvright for a limited
time was a restraint to that extent on the common law or
not, was then recent. Bt had attracted much attention as the
judgment of the King's Bench, as delivered by Lord Mans-
field, holding it was not such a restraint in Millar #. Taylor,
decided in 1769, was overruled on appeal in the House
of Lords in 1774, In this and other cases the whole
question of the exclusive right to literary and intetlectual
productions had been freely disenssed,

Congress had hardly assembled under the new consti-
tution when petitions for copvrigzht protection heguan to
pour in.  Mr., Jedidialh Morse of Massachusetts, prayed
for protection for his (reography, and especially for two
original maps which had been especially preparved therefor,
and Daniel Ramsey of South Carolina, sought to proteet
his ¢~ Tlistory of the American Revolution,”” A bill was te-

12 111 U. 8., .
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ported at the IFirst Session, but no final nction taken upon
it, and at the Second Session in 1790 the matter was taken
up afresh, and the fiest copyright net of the United States
was passed.H Undoubtedly the two committees througl
which this bill went had before them the various Stute
stututes, nyg well as the Statute of Anne.  They followed
the provision in most of the States in providing that no
one should “*be entitled to the benefit of this Act’” unless
deposit of the title of the work for which copyright was
sought was made in the elerk’s ofllee of the District Conrt of
thie United States where the author or proprietor resided,
And they also adopted the words **hefore publication’ with
reference to new publieations.  This was the only con-
dition for the vesting of copyright in this original Act.

T'he Act further made provision that a copy of the record
of registration should he published in some newspaper
printed in the United States, for the space of four weeks,
and that a copy of the copyrighted work should be de-
pusited with the Secretary of State, hut these provisions
were merely directory, and the copyright itself was not
invalidated by a failure to comply with them, !4

In 1802 the statute which up to that time applied to
books, maps, and charts, was extended to **arts of design-
ing, engraving, and etching, historical and other prints.’’!5
In the first section of the Actit was provided that in order
‘‘to be entitled to the benefit of the Act,”’ the record of de-
posit of title page should be printed in fall on the title
page or the page immediately following. This was appar-
ently adopted from the Iinglish Statute of 8 Geo. 11, Chap.
13, which protected engravings, and on which the Act of
1802 was modelled. The draftsman seems also to have

13 Firat Congress, Second Session, Chap. 15, May 31, 1790,
14 (1790) Chap. 15, Sce. 4.
16 Act of April 29, 1802,
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had the Pennsylvanin Act before him.  Appuarently by
accident rather than design, the draftsman in making this
provision for the printing of the record used the words *tin
adedition to the requisites enjoined by the third and fourth
gections of said Act” (meaning the Actof 1790).  The
fourth section of the act of 1790 provided for the deposit of
8 copy of the copyrighted book, but the provision was di-
rectory only, and a slip, or failure to comply, did not fors
feit the copyright itself, It is not probabide that in the use
of the word **requisites’ the draftsman or Congreas intend-
ed to make deposit of a copy of the book a condition pre-
cedent to an author’s having any sort of protection, but
such was the effect.'%The gift of n book for use of the lx-
ceative as provided in the North Carolina Statute,—or of
two copies for Harvard College, ag provided by Massachu-
setts, or of nine copies for the inglish Universities, is a
graceful and proper act, and serves to identify the subject
matter, but it ought never to have been placed as a stumb-
ling block in the high road of copyright. A penalty for not
furnishing the copies is entirely sufllcient, and by the wauy,
that penalty also exists in the present statute and may be
enforced in any District Court by the Librarian of Con-
gress. 17

It is to be noted that six months from publication was
allowed by the Act of 1790 for depositing copies. The
period of grace has been obliterated, and now the deposit
must be made ‘‘not later than the day of publication.”

The provision of the Act of 1802 for printing notice of
copyright in all copics of the work was no doubt justified
by then existing conditions. Travel and communi-
cation between the thirteen States was slow and expensive.
In order to ascertain whether a given book, map, chart,

18 Ewer v. Coxc, 4 Wash, C. C,, 487.
17 Rev. Stat., Sec. 4960,
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print, or cut was copyrighted, search would have to he
made in all the Disteiet Courts of the country—if the author
or designer were not known—and must he made in the
district of his residence, wherever that might be, if he
woere known, Notice of copyright was therefore then prop -
erly required. Buot the conditions have now utterly changed.
All deposits are to he made at Washington. A telegram
Lo the copyright oflice will usually bring o reply on the
same or the suceceding day.  While the giving of notice is
still serviceable and should bhe retained, it is absurd nand
wicked that a «lip of a clerk or binder, or a mistake of
the anthor, publisher, or printery in the form of notice,
should utterly destroy all copyright protection,  Thus we
see how three thingy becmne necessary before an author
conld be ttsecured” in the product of his own genius and
ingenuity.

Nothing further wag added in the way of conditions
precedent to the vesting of copyright until 1891, when, in
the International Copyright Aet, it was further provided
that the copies Lo be deposited **shall be printed from
type set within the limits of the United States, or from
plates made therefrom,” ete,

Some interesting questions have arisen with regard to the
correctness of the title deposited ns compared with the title
of the books deposited. Years ago My, Daly deposited the
title of a play called **Under the Gas-Light, A Romantic
Punorama of the Streets and Homes of New York.” 1le
placed it on the stage under the name of **Under the Gas-
light, A Drama of Life and Love in These Times.” When
this was before the courts for the first and scecond times it
was held that the variance was fatal,!® hut later these de-
cisions were reversed, and the court rejected the deserip-

i e —

18 Daly v. Brady, 39 Ied. Rep. 265. Daly v. Webster, 47 Fed. Rep. 903.
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tive words, holding the title to be merely the words S Under
the Gias-Light,” and sustained copyright, 19

The courts have been concerned with such questions as
these:  Is the title **Pianoforte  Arrangement, of the
Comie Opera The Mikado or the Town of ‘Litipu, hy W,
S, Gilhert and Sie Arvthoe Sullivan,” a variancee from the
title ** Voeal Score of The Mikado, or the Town of ‘Titipu ¥*20
Is ¢*the Lakeside Cook Book No. 1, A Complete Manual
of Practical, Leonomieal, Palatable, and Healthful Cook-
ery.” w varianee from “Over One Thousand Receipts,
Fakeside Cook Book, A Complete Manual of Practieal,
Fceonomicaly Palatable, and Healthful Cookery 7721 These
questions were resolved in favor of the copyright, but the
et remains that an author is entirely at the mercy of a
mailing clerk in some publisher’s oflice, so that if a title
page is overlooked and does not reach the copyright oflice
hefore publieation, the work of  yvears may lose protee-
tion.  Again, the sceomd requisite, the delivery of copies.
T'he same things are to he satd with referenee to this.
The failure of u shipping clerk to see that the copies o
seasonubly forward 1o Washington may destroy a publish-
ing richt of great value.  Dr Holmes” work, ‘¢The Au-
tocrat of the Breakfast Table” was entered for copy-
right, but the copies of the Atlwtic Monthly, in which
it first appeared, were not deposited in the Distriet Court
Clerk’s oflice until after publication and thereby the
copyright on the work was lost.®®  The case of Gotts-
berger ». The Aldine Publishing Company is illustrative
of the severity with which the rule may work.,  Mvr. Gotts-
berger was about to issue an edition of ¢ Ebers’ Gallery,”

i Daly v. Webster, 6 Fed. Rep. 483,
20 Carte v. Iivans, 27 Fed. Rep.,, 861.
21 Donnelley v. Jvers, 20 Blatch. 381.
22 Holmes v. Hurst, 174 U. 8., §2,
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which sold at about sixty dollars o copy. e sent two
copies of the work to Washington, but did not prepay
the expressage, and the copyright ollleey having no appro-
printion for such n purpose, declined to pay the nmount,
nid the books were returued to the express offce until
Me. Gottsherger conld be communnicated with, ond lay
there for several days.  In o the meantime, sauple copies
of the book had heen sent to various hooksellers, and
several books were sold,  'This constituted a publieation
n few days more than ten days prior to the time  when
the deposits were actually received at the copyright oflice,
and the copyricht was lost.®  The Statute at that time
allowed ten days from publication for the deposit.

Congress seems 1o have had o spasin of conscience on
this subject, for March 3, 1893, an act was passed that
if any anthor or proprictor had failed seasonably to con-
ply with this provision of the Act, but had deposited two
copies prior to the first day of March, 1893, and if he had
complied with all other provisions, he should be entitled
to the protection of the Act.*? | do not know how this
particular piece of legislation came about. There is no
more reason why the author should he excused from season-
ably depositing copies than from seasonably depositing the
title, but the act is a commentary on the entire system.
I it really is essential that copies of 4 copyrighted hook
should be deposited at Washington not later than the day
of publication, why should Cougress excuse authors who
have failed for a year, or ten or twenty, or twenty-seven
yvears to make the deposit.

The third requisite, that whichis known as the Typo-
agraphical Clause, was inserted in the International Copy-
richt Act because the Act could not be passed without it.

23 Gottsherger v. Aldine Pub. Co., 33 Fed. Rep., 381.
24 27 S1at. st Large, p. 7443,
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T ae opposition of the typogeaphiceal unions thronghout the
conntry, which fenred that the International Copyright
Act might transfer the setting up and printing of many
hooks to foreigr countries, would have heen fatal to the
passiee of the Act, The agitation for international copy-
right had lasted {ifty vears without success, and it was
tioneht best by newrly all friends of the measare to yield
Jie point rather than  lose the measure,  Much severe
eritisism has been e abroad upon this part of the Act,
A recent pablication which bad been set up and printed
i Fngland, entailed an oxpense of upwards of forty
thonsand  dollars for resetting  and electrotyping here,
The American market, however, is so vast amnd so profit
able that the expense is not prohibitive. It i too Iate,

at all events, Lo consider any change in that braneh of the
statute,

The fourth comdition, namely. that suit can not bhe
maintained anless notice of copyright has been printed in
every copy of every  edition of a bhook, ete., has brought
more copyrights to grief than any other.  The Statute, as
[ have said, preseribes substantinlly what languagze st
he used in order Lo protect the copyright,  If any copy
of any edition published by, or with the authority of, the
proprietor of the copyright, gets out without the copy-
right notice, the whole copyright is lost.  If the words of
the notice do not pretty literally comply with one or the
other of the statutory foring the notice is bad.  For in-
stanee, n notice which read “kntered according to Act
of Congress inthe vear 1878, hy A, J. Jackson,’ was held
to bhe insuflicient as not complving  with either one of
the forms, although containing very nearly the language
of both. ‘The word *copyricht”” in the shorter notice was
omitted, and the words ‘“in  the oflice of the Librarian of



ADDRESS BY SAMUEL J. ELDIER. 1)

'

Congress at Washington,’
one,

The courts have done what could be done to sustain
notices. It hag heen held that "93.20 or 00,2 instead of
1803, ete.y 18 suflicienty the year heing sutlleiently indica-
ted.  Notice of copyright in 1866, nlthough 1867 was
the true date, was held to be good, beenase a shorter
term of copyright than the real one was indieated, 2 bhut
on the other hand, where the error was the other way it is
probubly fatal, beceause it claimed too long o term.2
Initinls, as **N. Sarony,” may be used instead of the ol
Christian name.  The courts have many times heen in
doubt, and much has been spent in litigation.  Frequent-
ly the first decision hag been one way and the second de-
cision the opposite. A decision that the copyright notice
need not appear upon an original painting  but only upon
the copies of it offered for suale, was overruled and the
copyright lost.#0

Murs., Harriet Beecher Stowe's book, “‘I'he Minister's
Wooing,” appeared in the Atlantic Monthly during the
year 1859, The title of cach number of the maguzine
was duly entered, but apparvently only the December num-
ber was filed within the preseribed limit of time.  Prior
to the appearance of the last chapters in the December
number the book was published as 1 whole, and entered
for copyright hy Mrs. Stowe, and was published with the
copyright notice in her name. The December number
of the Atlantic Monthly containing the last chapters of
the story was duly copyrighted, but the copyright notice

were om'tted from the longer

2 Jackson v. Walkie, 29 Fed. Rep., 15.

26 Snow v, Mast, 65 Fed. Rep., 995.

47 Bolles r. Outing Co., 77 Fed. Rep., 966.

24 Callaghan v. Myers, 128 U. §.. 617.

% Schumacher ». Wogram, 35 Fed. Rep., 210,

8 Werckmelster v Plerce & Bushnell, 63 Fed. Rep., 145, overruled
by Pierce r. Warckmeister, 72 Fed, Rep., 07.
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was in the nume of the publighers, and this was held to
he a fatal defect. !

The reverse of the proposition turned out ns hadly,
Dr. Oliver Wendell Holmes’, *'L'he Professor at the Break.-
fast T'able,” appeared in the smme magazine for the stme
vear, Ofcourse copyright on the earlier chupters was lost hy
failure to deposit copics, and only copyright on the chap-
ters in the December nnmber coulid he saved,  The book
appeared with copyright notice in his name, after the
December number copyrighted by the publishers was
issued,  ‘T'he use of his name in the copyright notice on
the book was held to he fatal., In other words, notice in
the name of the principal is not a good notice where the
work is copyrighted hy the agent. and vice versa.d?

It may be said that the Statute has not worked great
hardship because the number of adjudicated cases against,
copyright is not very large, but this is not the real test.
Every lawyer dealing with snch matters is compelled over
and over again to decide against bringing suits beeause
of defects which he discovers, and which are irremcedia.
ole. In a recent conference of counsel with reference to
the bringing of suits upon a series of copyrights or copy-
vigchted articles, all agreed that nearly half of the copy-
rights for one technicality or another were bad, and thig
too, by counsel whose interest it was to assert that they
were good.

In a recent number of anillustrated paper there were
bronght together leading illustrations of certain artists
throungh a number of years. No copyright notice was
given on any of them and there scems little reason to
douhi that copyright on al! of them was lost.  ‘T'he notice
on the title page of this particular numbher was wrong ag
to year; and the old decision saving miniature reproducs

81 Mifflin v. Dutton, 107 Fed. Rep., 708.
82 Mifftin v, White Co., same case,
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tions nsed only as o sales listd conld hardly save these
reprints, wliuch fuithfully reprodoced the effect of the
originaly.

[ have gone thus into detail with reference to these
prerequisites of copyright or of suit thereon, because it
gecms to me that the basis on which our copyright provis-
tons rest is erroneous. It being trae that the anuthor’s right
of property results from his lnbor, geninsg and ingenuity,
and that protection was intended to be secured to him
heeause of his dedication of his work to the publie,** there
is no reason why the seccurity itxelf should he imporited
by a varicty of technicalities, or why the value of the work
should be frittered away in livigation over questions which
have nothing to do with the real work or ownership, 1
have heard it asserted that nine copyrights out of ten
mizht be defeated under the law 1if the questions were
throughlr litigated. Of course thisis an exnggerated and
innccurate statemen', but it illustrates the point I am
making. What difference does it really make whether
the title of a book reaches Washington on or Lefore the
day of publication, or whether the copies of the work are
on the shelves of the Library of Congress on the day, or
before the day, on which they appear on the shelves of the
bookseller? And why should a person proposing to use
the work of another, knowing that he himself is not the
author of it or entitled to it in any manner, be relieved
from all liability for piracy because some copy of some
edition of the work, which very likely he has never secen,
or has sought out only as o means of justifying his piracy,
does not contain a copyright notice, or contains one de-
fective in some particular? IHonest merchantmen travers-
ing the seas have never been compelled to fly at the mast
head notice that they mounted six or a dozen guns to pro-

8 Falk v, Gast, 4 Fed. Rep., 890.

81 Grant v. Raymond, 6 Peters, 218, at 242. Maxwell v. Hogg, L. R.
2 Ch. 307.
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tect some pirate of less armament from the danger of
wetempting to capture them,

The English copyright law contains no such diflienlties.
The publication of n work vests copyright in the author
or his assignee.d® The th'~ even nced not he registered
until it is proposed to bring suit against infringment. A
failure to deposit copies at Stutioners’ Hall for the benelit
of the universities is not fatal to the copyright itself, and
onght not to be. It may be rectified at any time, and
at the utmost, the failure is only visited with a penalty,

[t is not desirable that our system should be funda-
mentally changed or that the course to which onr pub-
lishers have become accustomed shonld be altered, but it is
important that there should be such changes in the Stat-
ute a8 to secure copyright in the real author, unless some
omission of his can be shown to have misled a defendant
into the innocent use of his work. The courts in a few
instances where they did not come in direet conflict with the
language of the Statute, have made decisions favorable to
copyright upon the ground that no one had been misled,
and tuis furnishes the true basis upon which these pro-
visions ought to stand.

I have devoted so much time to these questions that I
must deal rather more summarily with other defects which
scem to me to exist. Qur term of copyright is for twenty-
eight years, with the privilege to the author, his widow
or children, of a renewal upoun certain terins for fourteen
years more. It is diflicult to understand why any such
cumbersome method should exist. If protection is to he
granted for forty-two years, why not comply once for all
with such conditions as it secins necessary to impose? The
danger may not be serious, but it is entirely conceivable
that the anthor, his widow or children, may overloak the six

85 Macgillivray Law of Copyright, p. 38, Scrutton, p. 139, hHand 3
Vict. Ch. 45, Sec. 10,
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months period at the end of twenty-eight years within
which the venewal must be had, and if the author be a
woman no vight of renewal is given her hushand. An
unnecessary complication between the author and the
person to whom he may have sold the copyright exists,
Suppose, for the purpose of argument, that an assignee of
the right of renewal inay use the nuthoy’s name or even
that of his family to sccure the rvenewal, why should
cither of them be compelled to record *the title of the
work or desceription of the article so secured o second
time,” and to comply “with all other regulations in re-
gard to original copyrights?”  Why should they be com-
pelled to take these steps ““within six months before the
expivation of the first term,’” and why should he, or they, be
required “within two months of the date of said renewal
to cause a copy of the record thereof to be published in
one or more newspapers printed in the United States for
the space of four weeks?”’46  IHistorieally this last is only
a repetition of the provision in the Pennsylvania statute
prior to the adoption of the constitution. It has been
carried foward for a century and nearly a quarter after
all reason for its existence had ceased.

1t nay be said that the term of forty-two years for copy-
right is suflicient, but it frequently happens that an author’s
enrliest works have lost copyright protection while he is
still alive. Edward Everett Hale's earlier works are out
of copyright, and so of other authors.  James Russell
Lowell's earliest copyrights expired during his lifetime.
The English law, giving copyright for the life of the author
and seven years after, or for the period of forty-two years,
which ever is the longer term, would seem to be more in
accordance with justice.

35 lt'u'rVi Stﬂt. U| S'l SEC: ‘l”:)l‘r



9() OUR ARCHALIC CODPYRIGHT LAWN,

Our provision with vegnrd to plays and musieal compo-
sittons is substantinlly the same ns with regourd to books,
No separate provision is mnde to meet their specinl re-
quirements,  ‘T'o obtain valid copyright, o play must be
printed, deposited at Washington, and  published after
the manuer of a book.  As nomuatter of fact, there are
few valunble plavs which are ever printed.  'They remain
in manusceript, ench part, with the preceding cites, heing
distributed from time to time to the neting company. It
heing our law that presentation on the stage I8 not n pube
leation of the play,4 protection ean be had perpetunlly
nt common law,  But this is foreign to our system of
copyright for a limited term,  There is no reason why a
pluy shoald he perpetuadly protected, and a map or chart
should not.  Special provision for this class of property
might well be had upon deposit of typewritten copies of
the play.  Production on the stage might be considered
cquivalent to publieation, and thus dramas brought into
unison with the rest of our copyright system,.

Newspapers, if copyrighted ag all, must conform to the
provisions for the copyrighting of more permanent forms
of literature, and the term of copyright is the same.  'The
sending of a title and two copies of a paper every night or
morning to the copyright oflice is a cumbersome proced-
nre, and the term granted is  wholly disproportionate
to the transitory character of much matter contained in
newspapers.

The deposit at Washington of newspapers from all over
the conntry, which must necessarvily arrive after the value
of their information has largely disappeared, cannot be
considered of much importance. There would scem to
bhe no reason why copyright protection should not be se-
cured on newspapers, at least, by the mere fact of publi-

37 Tompkins v. Halleck, 133 Mass., 32.
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ention, mud the protection ought to be temporarily extend.
el bevond the were lnnguage in which the news in stuted.
Mauy papers, and the Press Associntion, go to enormous
expense in proewring news for the publie.  The news it-
selfs the facts stuted, should be protected, and not mere-
Iv the literary vehicle in which it is conveyed,  This
protection, however, need not bey and ought not to he,
Aor along peviod, The publie is entitled shortly after
publicntion to the full use everywhere of all news materind,
il the purpose of the newspaper will be fully subserved
by a brief protection of the news matter which it has in
one way or another seeured,

T'hese  illustrations nre doubtless suflicient to indicate
some of the lines along  which copyright revision might
proceed.

I cannot refrain, however, from tuking ap as brielly
ns way be the various and conflicting provisions with re-
gnrd to penalties.  Nothing better illustrates the archaie
condition of the law.

The penalty of one hundred dollars for fulsely inserting
the notice of copyright in an uncopyrighted work is treated
as 4 public offence.®™  But in procedure the idea that the
offence 1s against the public is not earvied out by making
it punishable by the public prosecutor.  The duty is left
to some litigious volunteer who is encouraged by the offer
of one-half of the penully for his puins; the other half
coing to the use of the United States.

This section is practieally inoperative. The inducement
to carry on such litigation is not apparently euflicient,
and the Courts have not shown a disposition to aid it.
Justice DBrewer said 1n Taft @, Stephens  Lithographie
and Kngraving Co., 38 Fed. Rep. 28, where one million

8 Rev. Stat. U, 8., Sec. 4964,
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Wollnes was songht to be recovered under this section,
viz., 8100 penalty on each of 10,000 chromos j—
SPnintilf is not suing fovthe value of his ser-
vices, oF for wnjury to his property, but shimply
to mnke profit to himself out of the wrongs of
others @ and whea a mnn comes o as an informs-
¢y in that attitude alone asks to hnve w half
willion dollars put into his pocket, the courts
will never steain a point toanake his Inbors light,
or Liis recovery casy,”

If the unwarranted use of the word “copyright’ is an
offence, the offeuder shiould he prosecuted by the govern-
ment, and not by an Sinfonner,”

[n the case of the unnuthorized publication of . manu-
seript of any kind, the statute, See. 14967, merely gives the
owner of the manuseript his actual damagey for the in-
vasion of his richts,  Although this section is plaeed with
the scetions imposing a penalty, it is not itself penal, but
n declaration of the common law, giving a remedy in the
United States Courts in addition to the existing remedy
in the State Courts,

The provisions with reference to infringement of the
copyright. upon a book (section 4961) are based on the
iden of compensation to the owner of the copyright, It
will he observed that the forfeitures under this section go
wholly to the proprietor of the copyright ; that they can-
not he recovered until not only the title has been recorded,
but also two copies of the hook have been deposited as
required by statute; that the damages to he recovered in
money are the damages actually sustained, and not an
arbitrary sum ; that they are measured by the infringer's
entire conduct, and not by the chance number of infring-
ing copies found in his hands at the begiuning of the suit.

In the cuse of a map, chart. musical or dramatic com-
position, (section 4965) the statute is inconceivably drawn.
The penalty is to be divided between the ¢proprictors of
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the copyright” and the United States ; no copyright need
netundly existy but the recording of the title of such a work
iy suflicient to base proceedings npon ; the plates on which
the infringing work is printed are forfeited, as well ns the
gheets printed, and a fixed penalty of one dollar per sheet
in certain cnses, and of ten dollars per copy in others, is
estublished,  ‘T'he linhility to the money penalty is Hited
to the nwmber of sheets Sfound in Iiis possession,” mean-
ing the infringer’s possession, irrespective of the number
which he mny have circulated,

This scetion has given rise to mach litieation,  Suits
for amoants beyond the drenms of avarice have heen
brought. One of the Boston newspapers was recently sned
for 150,000, for printing the songe < Daddy Wouldn’t Buy
Mea Bow Wow,” inits Sunday issue. It was o severe
test, hut the paper admitted the extent of the cireulation,
The suit, however, came to an untimely end.  All the
copies had heen circulated as soon as printed, and none
were C“found’ in the defendant’s ¢ possession,”™

What will constitute n finding, hag been muceh consider-
e¢d by the Courts.  ‘The things that the word found does
not mean would fill a volume, and more. It does not
mean ““found” by a jury to have been in the defendant’s
possession.™  In an action against a principal, it does
not mean a finding in the hands of an agent because the
Statute is penald®  Nor in an action against the agent
is o finding in his hands suflicient hecause his possession
is that of his prineipal.d!  Finding does not mean merely
seeing them. A seizure by the marshal in the suit to
enforce the penalty is not a sullicient finding because the
finding must preceed the date of the writ in order to create

£ Sarony z. Ehrich, 28 Fed. Rep., 79.

4 Schreiber v, Sharpless, 6 Fed. Rep.,, 715, Taylor v. Gilman, 24 Fed.
Rep. 632,

41 Thornton v, Schreiber, 124 U. S 612,  Bolles v. Onting Co., 77 Fed.
Rep., 966.
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the cause of action??  T'he eases in which the penalty has
heen enforeed are few, but the amounts involved are fre-
quently alnrming,

You have noticed perhaps how uncertnin the Statute is
ng to what is a suflicient consent hy the owner of the
copyright to save a publisher from the pennlty. In the
ense of & manuseript any consent is sullicient,  But in
the ease of a hook, map. chart, dramatic or musienl com-
position, & consent in writing signed in the presence of
two witnesses is necessary, Why? You can pass the
title to a million dollurs of property by the simplest
writing.  You can contract for a mine or a railroad or o
ton of conl without a witness,  But the most trashy song
or & book or play or poem cannot be transferved without
nearly the formulity of a will.

It remained for the thentrical trust to add a new fen-
ture to copyright penalties. In 1897, Congress enacted
that an unlawful presentation of a play or musical compo-
gition should be visited with certain money penalties, and
that if the performance was wilful and for profit it should
be a misdemeanor punishable by imprisonment not exceeil-
ing one year., The consent of the owner of the copyright
to the performanee, however, necd not be in writing.

The lack of harmony in these provisions is apparent,
and the whole system. in the light of its interpretation by
the Counrts, calls for revision.

You have borne with me thus far in this review of the
law. Ihope vou will agree with me that it requires com-
prehensive revision. In the old days when the publica-
tion of books was a profession with high ideals, matters
might be well left to themselves In the case of many
firms, even bhefore the International Copvright Act, the
works of foreign writers were not stolen but liberal royal-

41 Thornton v, Schreiber, supra.
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ty was paid. It is gratifying to know that many such
publishing houses still exist.  But it is also painful to
consider that there nre others with no sense of honor or
high principle. Their idea of their calling is merely that
of manufacture and merchandising. A book to them is
merely a brick, a box,or a chair, to be made at the lowest
cost and sold at the highest price, no matter whence the
material comes. The courts are more and more called up-
on to consider these questions. And besides this, the repro-
duction of the various thinge which are the subjcct of
copyright has enormousiy increased. The wealth and
business of the country and the methods and means of
duplication have increased immeasurably. The law re-
quires adaptation to these modern conditions. It is no
longer possible to summarize it in a few sections covering
everything copyrightable. It should be revised so that
protection to the honest literary worker, artist, or design-
er shall be simple and certain.



