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Request for Reconsideration

In a decision dated Novenber 25, 1991, the Board reversed the
Exam ning Attorney's refusal to register the mark EXTRA M LK-M LK
CHOCOLATE for candy on the Supplenental Register. The Exani ni ng
Attorney has requested reconsi deration of the Board' s deci sion.
Appl i cant has opposed the request for reconsideration citing In re



McKee Baking Co., 219 USPQ 759, 760 (TTAB 1983), where the Board found
that "it is a not proper procedure for an Exanmi ning Attorney to seek
reconsi derati on of a decision rendered by the Board."

The CCPA has specifically upheld the practice of patent exam ners
requesting reconsideration of the Board of Appeals (now the Board of
Pat ent Appeals and Interferences). In re Schmdt, 377 F.2d 639, 642,
153 USPQ 640, 642 (CCPA 1967). "The Patent O fice nust have the
flexibility to reconsider and correct prior decisions that it may find
to have been in error." In re Borkowski, 505 F.2d 713, 718, 184 USPQ
29, 33 (CCPA 1974) (quoting Schmi dt with approval). There is no | ega
reason to deny the Ofice the same flexibility to correct possibly
erroneous decisions of this Board in the sane manner. Therefore, In re
McKee Baking Co., supra, is expressly overrul ed.

The applicant has one (1) nonth fromthe date of this decision to
respond to the nerits of the Exam ning Attorney's request for
reconsi deration.
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