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On Petition

Bl ai r Canpbel |l has petitioned the Comnmi ssioner to accept a Statenent
of Use filed in connection with the above application. Trademark Rul es
2.146(a)(3), 2.146(a)(5) and 2.148 provide authority for the requested
revi ew

Fact s

The subject application was filed under Section 1(b) of the Trademark
Act, based upon the applicant's bona fide intention to use the mark in
comrerce. The mark was published for opposition on January 14, 1992.
When no opposition was filed, a Notice of Allowance issued on April 7,
1992. Pursuant to Section 1(d) of the Act, a Statenment of Use, or
request for an extension of tinme to file a Statenent of Use, was
required to be filed within six nonths of the mailing date of the
Noti ce of All owance.

On Septenber 30, 1992, petitioner filed a Statenent of Use. In an
O fice action dated Cctober 22, 1992, the Applications Exanminer in the
I TU Divisional Unit notified petitioner that the papers subnmitted
Sept enber 30, 1992 did not conply with the m ni mumrequirenents for
filing a Statenent of Use, because the applicant had not subnmitted at
| east one specinen or facsimle of the mark as used in comerce, as
requi red by Trademark Rule 2.88(e)(2). Petitioner was advi sed that,
since the period of time within which to file an acceptabl e Statenent
of Use had expired, the application would be abandoned in due course.
The application was then abandoned, effective Cctober 8, 1992.

This petition was filed Novenber6, 1992. Three speci mens of use of
the mark were submitted with the petition. Petitioner asserts that his
product can be used as either a splint or a prosthetic device; that
after this application was filed, he realized that the identification
of goods covered only use of the product as a prosthetic device and not
as a splint; that he then filed a second application, Serial No.

74/ 272,191, based on use in commerce, for the mark QUI CKSPLI NT for
splints; that the two applications constitute one product; that



applicant could have filed a single application covering use of the
product as both a prosthetic device and as a splint; and that the
speci mens submitted with the petition are identical to those subnitted
in connection with Application Serial No. 74/272,191

Deci si on

Section 1(d)(1) of the Trademark Act, 15 U.S.C. § 1051(d)(1),
provides, in part, that:

Wt hin six nmonths of the issuance of the notice of allowance ..
the applicant shall file in the Patent and Trademark Office, together
with such nunber of specinmens or facsinmles of the mark as used in
commerce as may be required by the Comm ssioner and paynent of the
prescribed fee, a verified statenent that the mark is in use in
commerce and specifying the date of the applicant's first use of the
mark in commerce, those goods or services specified in the notice of
al  owance on or in connection with which the mark is used in comerce,
and the node or manner in which the mark is used on or in connection
wi th such goods or services (enphasis added).

*2 Trademark Rule 2.88(e), 37 CF.R & 2.88(e), sets forth the
m ni mum requi renents that a Statenment of Use nust neet before it can be
referred to an exam ning attorney for exam nation. The Statenent of Use
nmust include (1) the fee prescribed in 8 2.6; (2) at |east one
specimen or facsimle of the mark as used in conmerce; and (3) a
verification or declaration signed by the applicant stating that the
mark is in use in comerce. Deficiencies in a Statenent of Use can be
corrected only if there is time remaining in the period for filing the
Statement of Use. 37 CF.R 8§ 2.88(g). There is no provision in the
Trademark Act or the Trademark Rul es of Practice for transfer of a
speci men fromone application to a related application

Trademark Rul es 2.146(a)(5) and 2.148 pernit the Conmi ssioner to
wai ve any provision of the Rules which is not a provision of the
statute, where an extraordinary situation exists, justice requires and
no other party is injured thereby. However, the Comm ssioner has no
authority to waive a requirenent of the statute. In re Culligan
International Co., 915 F.2d 680, 16 U.S.P.Q 2d 1234 (Fed.Cir.1990); In
re Raychem Corp., 20 U . S.P.Q 2d 1355 (Conmr Pats.1991). Since the
requi renent that a Statenment of Use be acconpani ed by at | east one
specinmen is statutory, it cannot be waived by the Comm ssioner

Furthernore, even if the requirenent for tinmely subm ssion of a
specimen with a Statenment of Use were not statutory, the circunstances
presented here do not justify a waiver of the rules. Neither the fact
that applicant is the owner of a second application containing a
different identification of goods for a "single product,” which could
have been conmbined with the subject application, nor the fact that the
speci mens submitted with Application Serial No. 74/272,191 support use
of the mark in connection with the goods which are the subject of the
i nstant application constitutes an extraordinary situation, within the
nmeani ng of Trademark Rules 2.146(a)(5) and 2.148.

The petition is denied. The application is abandoned.
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