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i - STAT Corporation has petitioned the Comm ssioner to reverse the
deci sion of the Applications Examiner at the Trademark Trial and Appea
Board denying a request for an extension of tine to file a notice of
opposition to the registration of the above referenced nmark. Trademark
Rul e 2.146(a)(3) provides authority for the requested review

FACTS

The mark in the subject intent-to-use application published for
opposition in the Oficial Gazette on July 14, 1992. Petitioner tinely
filed several requests for extensions of tine to file an opposition
which were granted by the Board, extending the tine to file an
opposition through October 19, 1993.

On Cctober 20, 1993, petition filed a request for a thirty day
extension of tine with a certificate of service and a certificate of
mai |l i ng by Express Mail with this sane date. By letter dated Novenber
23, 1993, the Applications Exanm ner at the Board infornmed the
petitioner that the extension request was not tinmely filed, and the
request was sumuarily denied. This petition followed. [FN1]

Counsel for petitioner declares that the extension request was filed
one day | ate because an enpl oyee m scal cul ated the due date for the
request by addi ng one additional day to the thirty day period of tine
of the previous extension. Counsel asserts that this enployee
m st akenly believed that the federal holiday of Col unmbus Day, which
occurred on Cctober 11, 1993, affected the tinme period for filing the
request.

DECI SI ON

Trademark Rul es 2.146(a)(5) and 2.148 pernit the Conmmi ssioner to
wai ve any provision of the Rules which is not a provision of the



statute, where an extraordinary situation exists, justice requires and
no other party is injured thereby. However, the Comm ssioner has no
authority to waive a requirenent of the statute.

Section 13 of the Trademark Act, 15 U.S.C. 8§ 1063, provides that a
Notice of Opposition may be filed within thirty days after the date of
publication of a mark. "Upon witten request prior to the expiration of
the thirty day period, the tinme for filing [an] opposition shall be
extended for an additional thirty days, and further extensions of tine
for filing [an] opposition may be granted by the Conmi ssioner for good
cause when requested prior to the expiration of an extension (enphasis
added) . "

Section 13 was expressly anended in 1982 to require that any further
extension requests, and the Notice of Opposition, be filed prior to the
expiration of any previous extensions. Public Law 97-247 § 13(a) 1982.

Petitioner's failure to file the subject extension request prior to
the expiration date of the previous extension request, and thus prior
to the due date for filing an opposition, is in violation of the tine
restraints dictated by the statute. Since the tinme period for filing an
opposition or requesting an extension of tinme to oppose is prescribed
by statute, the Commi ssioner has no authority to waive this
requirenent. In re Cooper, 209 USPQ 670 (Commir Pats. 1980).

*2 Furthernore, even if the time period for filing an opposition or
requesting an extension of time to oppose was not statutory, the
ci rcunstances presented here do not justify a waiver of the rules. An
oversight or a m sunderstandi ng of trademark practice and procedure is
not an extraordinary situation, within the nmeaning of Rules 2.146(a)(5)
and 2.148. In re Tetrafluor Inc., 17 U.S.P.Q2d 1160 (Comrr
Pats.1990); In re Choay S. A, 16 U S.P.Q 2d 1461 (Commr Pats.1990); In
re Bird & Son, Inc., 195 USPQ 586 (Commir Pats.1977).

Accordingly, the petition is denied. The application file will be
forwarded to the I TU D visional Unit for issuance of the Notice of
Al | owance.

FN1. Petitioner has filed additional requests for extensions of time to
file an opposition, requesting additional time to file an opposition
through March 17, 1994. It is unclear whether additional extension
requests or a notice of opposition have been filed.
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