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*1 This is a disciplinary proceeding initiated against Arthur O
Klein, an attorney currently registered to practice before the United
States Patent and Trademark O fice (PTO, registration nunber 19102.
The proceeding is brought under 35 U S.C. § 32 and the regul ations
promul gated thereunder, 37 C.F. R Part 1

The Respondent is charged in the Notice of Proceedi ng dated August
17, 1984, with four counts of alleged mi sconduct arising out of the
handl i ng of el even papers in ten separate patent applications, and in
giving false answers in PTO Requirenents for Information relating to
two of the ten applications, in violation of 37 CF.R 8 8 1.344 and
1.56, DR 1-102(A)(4), and DR 6- 101(A)(3) of the Code of Professiona
Responsi bility of the American Bar Association (1970) (the Code). The
Solicitor seeks to have Respondent suspended or excluded from further
practice before the PTO. The matter was assigned to Administrative Law
Judge (ALJ) Hugh J. Dol an and a hearing, requested by Respondent, was
held at two | ocations on the follow ng dates: On June 24-25, 1985, in
Arlington, Virginia;, on June 26-28, 1985, in New York City, New York;
and on July 1, 2 and 15, 1985, and March 26, 1986, in Arlington
Vi rgini a.

After careful review of the evidence and the argunents presented by
t he Respondent and the Solicitor, Judge Dol an prepared a Recommended
Deci si on, dated May 2, 1986, in which he recomended that Respondent be
barred from practice before the United States Patent and Trademark
Ofice.

Respondent duly filed Respondent's Exceptions to the Recommended
Deci sion of the Administrative Law Judge. Having reviewed the record in
t hese proceedi ngs, and having considered fully Respondent's Exceptions
as well as "Respondent's Point by Point Subm ssion in Opposition to the
Recommendati on of the Adm nistrative Law Judge,” | adopt the
Recommended Deci sion, dated May 2, 1986, but modify it as set forth
bel ow.



THE COUNTS

Count 1 accuses Respondent of willfully engaging in dishonesty,
fraud, deceit or msrepresentation, and violating the duty of candor
and good faith, in filing, or causing to be filed, in the PTO one or
nore of el even papers, each with a certificate of mailing pursuant to
37 CF.R § 1.8 [FN1], when he knew or shoul d have known that each
woul d be mailed after the date on the corresponding certificate of
mai | i ng. These papers are referred to as Responses |-XI, respectively,
in the Notice and in the record.

Count 2 accuses Respondent of neglect of |legal matters entrusted to
himin that one or nore of Responses |-XI were mailed to the PTO after
the due date for response and, hence, in an untinmely manner.

*2 Counts 3 and 4 accuse Respondent of willfully engaging in
di shonesty, fraud, deceit or msrepresentation, and violating the duty
of candor and good faith, in giving false answers to questions in PTO
Requirenents for Information. The Requirenents for Information were in
respective applications, each the subject of a Count.

In sutmmary, the Governnent contends that Respondent backdated
subm ssions and certificates of mailing, thereby representing that his
submi ssions to the PTOin the ten noted applications were tinely when
they were, in fact, late. The Respondent contends that all subm ssions
were tinmely and in accordance with the certificate of mailing practice
(37 CF.R 8 1.8), and that any recorded delays were due to the Posta
Servi ce and/or the PTO mailroom

| . THE CERTI FI CATES OF MAI LI NG

The Respondent argues that the ALJ erred in holding the Respondent
had signed all the certificates of mailing. The ALJ's holding was, in
fact, that Respondent was responsible for the certificates of nmmiling,
whet her signed by himpersonally or by his enployee secretary [FN2].

1. KLEIN AND VI BBER OFFI CE PRACTI CES

The Respondent noted numerous exceptions to the ALJ's findings
regarding the office practices of Respondent.

I11. PTO MAI LROOM PRACTI CE

The Respondent notes numerous exceptions to the ALJ's findings and
ultimate hol ding that the operation of the PTO nmailroom did not
contribute to the delays in the receipt of the papers which formthe
charges agai nst the Respondent in Counts 1 and 2.



V. US. POSTAL SERVI CE TI ME

The Respondent clains reliance on the U S. Postal Service's Oigin-
Destination Informati on System (ODIS) as evi dence of delivery tine is
m spl aced.

V. RESPONDENT' S CERTI FI CATE OF MAI LI NG PRACTI CE AND DETERM NATI ON OF
RELEVANT DATA

The Respondent notes exceptions to the ALJ's findings and concl usions
as they relate to the nunber of patent applications involved, the PTO s
conputer printout used to determ ne the rel evant application popul ation
and the failure to include Trademark applications in the popul ation.

VI. U S. POSTAL SERVI CE DATA AND OTHER DATA

The Respondent al so notes numerous exceptions to the findings based
upon the statistical data of the Postal Service's Oigin-Destination
I nformati on System (ODI'S) and the conclusion that the ODI' S Reports,
conparisons with other firns in Respondent's area and wi th other
menbers of the Klein and Vibber firm as well as compn sense and
shared experience with the postal systemare clearly convincing that
t he nunber and percentage of Respondent's alleged mail del ays were not
attributable to the U S. Postal Service.

VI 1. REQUI REMENTS FOR | NFORMATI ON

The Respondent notes exceptions to the Requirenents for Information
i ssued by the PTOin regard to papers filed in two (2) of the
applications upon which these charges are based, as well as the charges
flowing fromthe Respondent's allegedly fal se answers thereto.

VII1. DUE PROCESS

*3 Respondent contends that the statutes and regul ati ons governi ng
PTO di sci plinary proceedings not only violate his due process rights by
i mpreci sely establishing applicable standards of conduct, but the
failure to accept all the Respondent's subm ssions in this proceeding
i kewi se constitute a breach of his guarantees of due process.

| X. STANDARD OF NEGLECT

The Respondent contends there nmust be a showing of wllful neglect
before a violation nay be found and that such has not been shown by
cl ear and convinci ng evi dence.



Wth respect to the noted (1-1X) areas of exception, it is ny
concl usion that the exceptions are without nerit and that the ALJ has
adequately treated these matters at pages 7 through 27 of the
Recomended Decision. | find nothing in these exceptions to the
Recommended Deci si on which requires any anendnents to the Recommended
Decision as it relates to these areas other than as noted with respect
to item| and adopt the conclusions of the ALJ as set forth on pages 35
and 36 of the Recommended Deci sion except for the ALJ's reference on
page 35 to an "absence of any prior charges, investigation or
di sci plinary proceedi ngs brought by any bar association or the Patent
and Trademark Office." The fact is there is no evidence of record on
any of these points. In fact, Respondent did not introduce any evidence
as to his good character or reputation. Therefore, | conclude that
there is no evidence on which to base such a conclusion

I conclude that there are no nitigating or extenuating circunstances
in this case. On the contrary, there are present certain aggravating
factors, such as Respondent's |ack of cooperation during the course of
this proceedi ng, Respondent's mi sl eading use of evidence at the hearing
and Respondent's misstatenents of facts in his post-hearing briefs.

As an exanpl e of |ack of cooperation, the record indicates that
Respondent at first refused to conply with any of the pre-hearing
di scovery requests of the Solicitor, which included requests for non-
privileged material and rel evant evi dence, and then when required to do
so by order of the ALJ, Respondent failed to conply conpletely. The
Respondent, in his Answer, instead of adnmitting or denying that he
signed certain docunments apparently containing his signature and filed
in particular patent applications, he represented, as was his right,
that he had no know edge sufficient to forma belief as to whether he
signed them on the ground that he no | onger possessed records on the
applications. However, when the Solicitor thereafter sent Respondent
true copies from PTO records of these docunents and offered the
originals up for his inspection, Respondent still refused to admt or
deny his signature [FN3] (see the Solicitor's Mdtion In Limne filed
June 10, 1985). It was not until the hearing, after the Solicitor went
to the troubl e of subpoenai ng enpl oyees of Respondent's |aw firm who
were familiar with his signature, and after ordered to do so by the ALJ
(see Order of the ALJ entered June 21, 1985, item 7), that Respondent
admtted his belief that the signatures were his (see |:126-151).

*4 An exanpl e of m sleading use of evidence at the hearing is
Respondent's exhibit RX-87A, in an attenpt to show an irregularity in
date stanping by the mailroom The exhibit indicates that the
Assi gnnent Branch of the PTO cancelled the PTO recei pt date of June 29,
1983, not because the paper was not received that date, but nost |ikely
due to sone irregularity in the assignment alluded to therein. The
paper was, in fact, resubmtted to the PTO and recei ved on August 25,
1983 (1:287.22-291.23). The July 1, 1983 Finance Branch date at the
bottomis consistent with the correctness of the original June 29, 1983
receipt date and is in no way indicative of any irregularity in date
stanping by the nailroom (see the Solicitor's Post-Hearing Subni ssion
at pages 73-74).

An exanpl e of the msstatenments of fact in Respondent's post-hearing
bri efs based on evidence which has either been discredited,
m sinterpreted or taken out of context, or which is sinply not in the



record, or which ignores other equally or nore probative evidence which
expl ains, qualifies or contradicts the evidence on which the

m sstatenments are based, is with regard to the Klinkhardt application
(Responses X and Xl ). Respondent refers to a letter to the client dated
April 11, 1983 regarding a "Petition" (B. 7, PFF 367). The (German

| anguage original) letter--RX-436--refers to an "ei ngable", nmeaning an
anmendnent, not a petition. The letter does not refer at all to a
petition to extend the time (Response X). Mreover, the statenent "[a]
Petition for Extension of Time was mailed with the Anendnment to the PTO
whi ch extended the due date for the PTO response from March 8, 1983 to
April 8, 1983" (enphasis added) (B.12) is incorrect. Even Respondent
adm ts that these papers-- Responses X and Xl --were mailed separately
(GX-33, page 3), (see Solicitor's Rebuttal Brief, filed October 30,
1985) .

Respondent states in his cover |etter of Novenber 17, 1986, that
"Respondent's Point by Point Subnission In Opposition to the
Recommended Deci sion of the Adm nistrative Law Judge" is nade "under
protest” because his non-entered brief of Septenber 29, 1986
(Respondent's Principal Brief) was found to be not in conpliance with
the Decision on Briefs entered August 7, 1986.

Respondent's principal argument is that the Deputy Conmi ssioner's
decision requiring that the brief be limted to "specific references to
the record corresponding to the exceptions noted ..." deni es Respondent
"an opportunity to explain in coherent fashion the reasons why the RD
cannot be adopted". He further contends that:

The required format of nunbered Exceptions in nunerical order
rather than topical order as they relate to each other as a whole, so
seriously dilutes the force of Respondent's legitimte conpl aints about
the RD that it denies Respondent the right to a full and fair review of
the RD by the Conmi ssioner.

First of all, the Respondent's Subm ssion incorporates, essentially
verbatim the Respondent's Principal Brief, albeit that it is
rearranged in nunerical order and includes, for the nost part, specific
references to the record. The Subm ssion does include "substantia
further argunent”, hence Counsel has ignored that portion of the Deputy
Conmi ssioner's Order. Since the Solicitor did not object to the
i nclusion of further argunent, the Subm ssion was accepted as being in
conpliance with the Order. Note, for exanple, pages 65 through 85, of
"Respondent's Point by Point Submission In Opposition to the
Recommended Deci sion of the Adm nistrative Law Judge", wherein
Respondent's Counsel presents extensive argunents relating to
Respondent's Exceptions 66-71

*5 Secondly, the reason the order requested the nunerical and
sequential response was to facilitate a thorough consideration of the
conplex issues in this case in light of the one hundred forty-three
(143) exceptions noted by Respondent.

Therefore, contrary to the Protest nade by Respondent's Counsel
Respondent has been accorded a full and fair opportunity to seek a
revi ew of the Recommended Deci sion of the ALJ. Furthernmore, in reaching
thi s decision, the undersigned gave full consideration to all of the
briefs filed with the ALJ including the post-hearing subm ssions.



Counsel for Respondent has repeatedly argued that the case agai nst
his client is based primarily on statistical evidence fromthe U. S
Postal Service. | did not consider it so. The other evidence in this
case (discussed in the follow ng paragraphs) is, in ny opinion, clear
and convincing with respect to the findings in the case.

For exanple, over the time period in question (June 2, 1981 through
May 31, 1983) fifty-six (56) papers were found which were filed by the
Klein and Vibber firmwith both a certificate of mailing and having a
mai | room date stanp before May 31, 1983 (GX-3). Respondent signed
twenty-five (25) of these papers (K cases) and the remai nder were
signed by other agents and attorneys at the firm (N-K cases).

It is significant to note that of the N-K cases (GX-18A), ten (10)
i ncluded certificates of mailing signed by Respondent (the acconpanying
papers being the responsibility of another nmenmber of the firm, but
none had a service or delivery tinme which exceeded five (5) days and in
nost cases the service tinme was three (3) days or less. In other words,
ot her nmenmbers of the Klein and Vi bber firmwho had responsibility for
filing papers at the PTO, had no apparent trouble in getting mai
delivered to the PTO Yet of the nineteen (19) papers in patent
applications with Respondent's signature and a certificate of mailing
si gned by Respondent, ten (10) took over a week to arrive at the PTO
(see GX-18).

Add to this the data fromthe survey of papers at the Soffen firm
the Fitzpatrick firmdata, and Darby and Darby firm and the
Connecticut cases data, where the evidence shows that the percentage of
first class mail taking over a week to get to the PTO was approxi mtely
one percent or |ess.

Of particular concern here is the pattern of m sconduct evidenced
during the tinme period of Novenber 1982 through March 1983 (i nvol ving
Responses ||l through I X) where every paper filed by Respondent with a
certificate of mailing was at | east a week and nobst frequently nore
than two weeks in arriving at the PTO based on the certificate of
mai |l ing date (see GX-18). It, therefore, defies logic as to how all of
t hese cases prosecuted by Respondent could have been m shandl ed by the
U. S. Postal Service and/or the PTO to have resulted in such a clear
departure fromthe norm Clearly, no one else at the Klein and Vibber
firmor at the other firnms surveyed experienced such nmail service. If
there was an isolated case involving a certificate of mailing, then the
trier of fact could logically conclude that it was consistent with the
statistics fromthe other firms and also fromthe U S. Postal Service.
The pattern of m sconduct by Respondent was clearly established.

*6 While the evidence of backdating and late mailing by Respondent is
circumstantial, such does not mitigate against its neeting the
requi site standard of proof (clear and convincing evidence). That
Respondent intentionally engaged in acts of nmisconduct relating to the
use of certificates of mailing is clearly and convincingly established
by the evidence of record, i.e. the statistical evidence fromthe
Postal Service relating to the normal delivery tinme for mail between
New York and Washi ngton; the non-del ayed arrival at the PTO of other
items of mail fromthe Klein firmand fromsimlarly located law firms
and the out of order checks used by Respondent to pay fees in those
untinmely responses requiring a fee. It is appropriate here, as in



crimnal law, that to nmeet the burden of proof the governnent may rely
upon circunstantial evidence. U S. v. Meyers, 601 F. Supp. 1072, 1074,
D.C.Org. (1984). [FMN]

As for the rebuttal evidence submitted by Respondent, to the extent
t he Respondent relied upon these inconplete copies of the mail |ogs as
evi dence rebutting the Solicitor's case the mail |logs are not entitled
to any wei ght whatsoever. It is elenentary hornbook |law that with
respect to any docunentary evi dence, the best evidence is the original
[ FN5] Respondent and his counsel were put on notice as early as October
31, 1984 by the Solicitor's request for these documents. Once having
been put on notice that these nmail |og docunents were inportant to the
prosecution, Respondent and his counsel had a duty to safeguard such
evi dence. [FN6] The record is devoid of any evidence which woul d show
that any safeguards were even undertaken. They had the originals when
they produced the inconplete copies. [FN7] The apparent |oss of these
original docunents is inexcusable. Therefore, the prohibition relating
to the mail |og evidence runs only to the Respondent.

As for the testinmony of Respondent's enployees, it was the ALJ who
observed the witnesses in this case. Hence, the ALJ is the one who had
to judge the credibility of the witnesses. Since the inception of our
U.S. legal system triers of fact have been known to accord little
wei ght or no wei ght whatsoever to testinony of sone or all of the
Wi t nesses produced by one side in a lawsuit. As the review ng authority
who was not present to judge the credibility of the witnesses, | nust
defer to judgnments nmade in this regard by the ALJ.

FI NDI NGS OF FACT

1. Arthur O Klein, Respondent, is an attorney registered to practice
before the Patent and Trademark O fice (PTO), registration nunber
19102.

I. The ROVER Application

2. Respondent was attorney of record in patent application Serial No.
06/ 67,143, in the nane of Ronmer et al

3. The PTO notified Respondent that paynent of the base issue fee was
due on or before June 2, 1981, and the base issue fee was received in
the PTO on June 2, 1981

4. An amendnent (Response |), due on or before the date the issue fee
was to be paid under CF. R 8 1.312, signed by Respondent and
acconpanied by a certificate of mailing (also signed by Respondent),
was received in the PTO on July 2, 1981--30 days after the date on the
certificate of mailing and due date for Response.

*7 5. The certificate of mailing represented that Response | was
mailed to the PTO on June 2, 1981

6. The PTO nmmilroom date of receipt of July 2, 1981, is accurate.



7. Respondent knew or shoul d have known that Response | was mailed to
the PTO after June 2, 1981, and was not deposited in the mail on June
2, 1981.

I1. The STOEV Application

8. Respondent was attorney of record in patent application Serial No.
06/ 198,861, in the name of Stoev et al

9. The PTO notified Respondent that Response Il, petition to extend
time, and appropriate fee were due on or before Novenber 23, 1982.

10. A petition to extend tinme and Response |1, signed by Respondent
and acconpanied by a certificate of mailing (also signed by
Respondent), were received in the PTO on Decenber 2, 1982--nine (9)
days after the date on the certificate of mailing and due date for
Response.

11. The certificate of mailing represented that Response Il was
mai l ed to the PTO on Novenber 23, 1982.

12. The PTO nmilroom date of recei pt of Decenber 2, 1982, is
accur at e.

13. Respondent knew or shoul d have known that Response Il was mail ed
to the PTO after Novenber 23, 1982, and was not deposited in the mail
on Novenber 23, 1982.

I11. The PRASIL Application

14. Respondent was attorney of record in patent application Seria
No. 06/199,501, in the name of Prasil et al

15. The PTO notified Respondent that Response Ill, petition to extend
time, and appropriate fee were due on or before January 14, 1983.

16. A petition to extend tinme and Response |11, signed by Respondent
and acconpanied by a certificate of mailing (also signed by the
Respondent), were received in the PTO on January 27, 1983--13 days
after the date on the certificate of mailing and due date for Response.

17. The certificate of mailing represented that Response |1l was
mailed to the PTO on January 14, 1983.

18. The PTO nmailroom date of receipt of January 27, 1983, is
accur ate.

19. Respondent knew or shoul d have known that Response Il was numil ed
to the PTO after January 14, 1983, and was not deposited in the mail on
January 14, 1983.

20. The PTO sent Respondent Requirenment for Information A on June 11



1984, questioni ng Respondent about neil |og date entries.

21. Requirenment A stated:

2. The copy of the page fromthe mail |og attached to question 1 of
the last Requirenent for Information raises some questions. At the top
of the page is the heading "January 14, 1983" and listed thereunder are
two entries, each with a later date in January 1983. At the bottom
there is an itemidentified as "Custoner's Recei pt Nunber."

a. For each entry, what is the significance of the particular
January date (other than January 14, 1983)~?

Respondent's response filed on July 9, 1984, answered:

2(a). In the fourth Iine of the page of the mail-log there is the
date January 21, 1983. And in the tenth Iine of the mail-log there is
the date January 27, 1983. These dates refer to the dates the itens
were received by the Patent and Trademark O fice according to our
return postcard.

*8 22. It was represented the practice at Klein and Vi bber during
1981- 1983 was to enter the firm s return-receipt postcard date as the
second date entered in the mail | ogs.

23. Respondent's answer that the date of January 21, 1983, in the
mail log refers to the date the itemwas received in the PTO is not
only erroneous, but no itemlisted in entry (1) of nmail log A was
received in the PTO on January 21, 1983.

24. Respondent knew or shoul d have known that his answer in
Requi rement A was fal se. Respondent made certain statenments, materia
to the inquiry, in answer to the Requirenment for Information. The
correct response, however, would have been substantially different from
what he represented. Since it was within his ability to know and he was
obligated to know the accurate answer, Respondent made a fal se
representation.

I V. The BLOVENROEHR Application

25. Respondent was attorney of record in patent application Seria
No. 06/238,372, in the nanme of Bl onenroehr

26. The PTO notified Respondent that Response |V was due on or before
February 22, 1983.

27. Response 1V, signed by Respondent and acconpanied by a
certificate of mailing (also signed by the Respondent), was received in
the PTO on March 8, 1983--14 days after the date on the certificate of
mai | i ng and due date for response.

28. The certificate of mailing represented that Response |V was
mai l ed to the PTO on February 22, 1983.

29. The PTO mailroom date of receipt of March 8, 1983, is accurate.
30. Respondent knew or shoul d have known that Response |V was nmail ed

to the PTO after February 22, 1983, and was not deposited in the mail
on February 22, 1983.



V. The REI NECKE Appli cation

31. Respondent was attorney of record in patent application Seria
No. 06/222,527, in the name of Reinecke et al

32. The PTO notified Respondent that the Response V was due on or
bef ore February 24, 1983.

33. Response V, signed by Respondent and acconpanied by a certificate
of mailing (also signed by the Respondent), was received in the PTO on
March 14, 1983--16-18 days after the date on the certificate of mailing
and due date for response.

34. The certificate of nmailing represented that Response V was nmil ed
to the PTO on February 24, 1983.

35. The PTO mailroom date of receipt of March 14, 1983, is accurate.

36. Respondent knew or shoul d have known that Response V was mail ed
to the PTO after February 24, 1983, and was not deposited in the nuai
on February 24, 1983.

VI. The METZ Application

37. Respondent was attorney of record in patent application Seria
No. 06/185,581, in the nanme of Metz et al

38. The PTO notified Respondent that Response VI, Notice of Appeal
petition to extend tine, and appropriate fee were due on or bhefore
February 28, 1983.

39. A petition to extend tinme for response and appropriate fee were
received in the PTO on February 28, 1983, but it was not acconpani ed by
the Notice of Appeal

*9 40. Response VI, Notice of Appeal, signed by Respondent and
acconpani ed by a certificate of mailing (also signed by the
Respondent), was received in the PTO on April 25, 1983--54-56 days
after the date on the certificate of mailing and due date for response.

41. The certificate of mailing represented that Response VI (Notice
of Appeal) was mailed to the PTO on February 28, 1983.

42. The PTO mmilroom date of receipt of April 25, 1983, is accurate.
43. Respondent knew or shoul d have known that Response VI was nuil ed

to the PTO after February 28, 1983, and was not deposited in the mail
on February 28, 1983.

VII. The CECH Application



44. Respondent was attorney of record in patent application Seria
No. 06/190, 730, in the nanme of Cech et al

45. The PTO notified Respondent that Response VII, petition to extend
time, and appropriate fee were due on or before March 14, 1983.

46. A petition to extend tinme for response and appropriate fee were
received in the PTO on March 10, 1983, but it was not acconpani ed by
the Notice of Appeal

47. Response VII, Notice of Appeal, signed by Respondent and
acconpani ed by a certificate of mailing (also signed by the
Respondent), was received in the PTO on March 28, 1983--12-14 days
after the date on the certificate of mailing and due date for response.

48. The certificate of mailing represented that Response VII was
mailed to the PTO on March 14, 1983.

49. The PTO mmilroom date of receipt of March 28, 1983, is accurate.
50. Respondent knew or should have known that Response VIl was mmil ed

to the PTO after March 14, 1983, and was not deposited in the mail on
March 14, 1983.

VII1. The MENGES Application
51. Respondent was attorney of record in patent application Seria

No. 06/255,843, in the name of Menges et al

52. The PTO notified Respondent that Response VIII was due on or
bef ore March 16, 1983.

53. Response VIII, signhed by Respondent and acconpanied by a
certificate of mailing (signed by the Respondent's secretary, Brigitte
Met zl er), was received in the PTO on April 11, 1983--24-26 days after
the date on the certificate of mailing and due date for response.

54. The certificate of mailing represented that Response VIII was
mailed to the PTO on March 16, 1983.

55. The PTO mailroom date of receipt of April 11, 1983, is accurate.
56. Respondent knew or should have known that Response VIII was

mailed to the PTO after March 16, 1983, and was not deposited in the
mai |l on March 16, 1983.

| X. The SAMSI NAKOVA Application
57. Respondent was attorney of record in patent application Seria

No. 06/251,924, in the nane of Sansi nakova et al

58. The PTO notified Respondent that Response | X was due on or before



March 30, 1983.

59. A petition to extend tinme and Response | X, signed by Respondent
and acconpanied by a certificate of mailing (also signed by the
Respondent), were received in the PTO on April 7, 1983--8 days after
the date on the certificate of mailing and due date for response.

*10 60. The certificate of mailing represented that Response | X was
mailed to the PTO on March 30, 1983.

61. The PTO mailroom date of receipt of April 7, 1983, is accurate.

62. Respondent knew or should have known that Response |IX was nmuil ed
to the PTO after March 30, 1983, and was not deposited in the mail on
March 30, 1983.

63. The PTO sent Respondent Requirenment for Information B on Decenber
14, 1983, questioni ng Respondent about nmil |og date entries.

64. Requirenent B stated:

2. The copy fromthe page fromthe mail |og attached in response to
question 4 of the last Requirenent for Information raises sonme
guestions. At the top of the page is the heading "March 30, 1983
Certificate of Mailing" and |isted thereunder are four entries, each
with a date in April 1983.

a. Does the above-nentioned heading indicate that all four
entries were mailed to the PTOwith a certificate of nmailing of March
30, 1983? If not, what does the heading refer to?

b. For each entry, what is the significance of the particular
April date?

Respondent's response filed July 9, 1984, answered:

2(a). Yes.

2(b). In each case the date in April refers to the date when the
itemwas received by the Patent O fice according to our return
post card.

65. It was the practice at Klein and Vi bber during 1981-1983 to enter
the firm s return-recei pt postcard date as the second date entered in
the mail | ogs.

66. Respondent's answer that the four entries under the headi ng
“"March 30, 1983," were nmamiled with certificates of mailing was fal se,
since only item4 was mailed with a certificate of nmailing.

67. Respondent's answer that the April, 1983 dates in the mail |og
refer to the date the itenms were received in the PTOis not only false
but none of the items listed in entries (1), (2), and (3) of mail log B

was received in the PTO on the April dates listed therein therein

68. Respondent knew or should have known that his answers in
Requi renent B were fal se. Respondent nmde certain statenents, nmateria
to the inquiry, in answer to the Requirenent for Information. The
correct responses, however, would have been substantially different
fromwhat he represented. Since it was within his ability to know and
he was obligated to know the accurate answer, Respondent nade a false
representation.



X and XI. The KLI NKHARDT Application

69. Respondent was attorney of record in patent application Seria
No. 06/257,263, in the nanme of Klinkhardt et al

70. The PTO notified Respondent that Response X, petition to extend
time, and appropriate fee were due on or before April 8, 1983.

71. A petition to extend tinme (Response X), signhed by Respondent and
appropriate fee acconpanied by a certificate of mailing (al so signed by
t he Respondent), were received in the PTO on May 18, 1983--40 days
after the date on the certificate of mailing and due date for response.

72. The certificate of nmailing represented that Response X was nmil ed
to the PTO on April 8, 1983.

*11 73. The PTO nmilroom date of receipt of May 18, 1983, is
accurate.

74. Respondent knew or shoul d have known that Response X was mail ed
to the PTO after April 8, 1983, and was not deposited in the mail on
April 8, 1983.

75. Response XlI, in the formof an amendment to the KlIinkhardt
application, was due on or before April 8, 1983, after a one nonth
ext ension of tine.

76. Response Xl, signed by Respondent and acconpanied by a
certificate of mailing (signed by Respondent's secretary, Brigitte
Metzl er), was received in the PTO on April 18, 1983--8-10 days after
the date on the certificate of mailing and due date for response.

77. The certificate of nmailing represented that Response Xl was
mailed to the PTO on April 8, 1983.

78. The PTO mailroom date of receipt of April 18, 1983, is accurate.

79. Respondent knew or should have known that Response XI was mail ed
to the PTO after April 8, 1983, and was not deposited in the mail on
April 8, 1983.

CERTI FI CATES OF MAI LI NG

80. By representing or allow ng a nenber of his staff to represent
that Responses |-XI were mailed on certain dates to the PTO when, in
fact, he knew or should have known these Responses were deposited in
the mail after the dates represented, Respondent willfully engaged in
conduct involving dishonesty, fraud, deceit, or misrepresentation, in
violation of 37 CF.R § 1.344 and DR 1-102(A)(4) of the Code of
Pr of essi onal Responsibility of the Anerican Bar Association (1970), and
willfully failed to conply with the "candor and good faith" standard
established by the Suprenme Court in Kingsland v. Dorsey, 338 U.S. 318,
319 (1949) and the duty of candor and good faith toward the PTO as



required by 37 CF.R § 1.56.

81. By mailing, causing, or allowing to be mailed to the PTO
Responses |-XI after the due dates for Responses (the dates to prevent
the correspondi ng applications from becom ng abandoned), Respondent
negl ected |l egal matters entrusted to him in violation of 37 CF. R 8§
1.344 and DR 6-101(A)(3) of the Code of Professional Responsibility of
the American Bar Association (1970).

REQUI REMENTS FOR | NFORMATI ON

82. By answering in Requirenment for Information A that the mail | og
entry dates refer to the dates the itens were received in the PTO
according to the return-recei pt postcards, when Respondent knew or
shoul d have known that this answer was fal se, Respondent willfully
engaged in conduct involving dishonesty, fraud, deceit, or
nm srepresentation, in violation of 37 CF.R §8 1.344 and DR 1-

102(A) (4) of the Code of Professional Responsibility of the American
Bar Association (1970), and willfully failed to comply with the "candor
and good faith" standard established by the Suprene Court in Kingsland
v. Dorsey, supra, and the duty of candor and good faith toward the PTO
as required by 37 CF.R § 1.56.

*12 83. By answering in Requirenent for Infornmation B that the nmil
log entry dates refer to the dates the itens were received in the PTO
according to the return-recei pt postcards and that the listed itens
were mailed with certificates of mailing when Respondent knew or shoul d
have known that these answers were false, Respondent willfully engaged
i n conduct involving dishonesty, fraud, deceit, or m srepresentation
inviolation of 37 CF.R §8 1.344 and DR 1. 102(A)(4) of the Code of
Pr of essi onal Responsibility of the Anerican Bar Association (1970), and
willfully failed to conply with the "candor and good faith" standard
established by the Suprene Court in Kingsland v. Dorsey, supra, and the
duty of candor and good faith toward the PTO as required by 37 CF. R 8§
1. 56.

In arriving at the above findings, | have thoroughly reviewed the
Recommended Deci sion of Admi nistrative Law Judge Dol an and have
carefully considered the evidence, the Respondent's and the Solicitor's
exhibits and the testinony upon which it is based. Recognition and due
consi deration have been given to Respondent's nmany years of practice
bef ore the Patent and Trademark Office.

Based on this record, | adopt and incorporate herein by reference the
Recommended Decision with slight nodification to the findings, supra,
and adopt as the ultimate finding that Respondent willfully engaged in
di shonesty, fraud, deceit and misrepresentation. He al so negl ected
legal matters entrusted to him all in violation of 37 CF. R § 1.344
and DR 1-102(A)(4) and DR-6-101(A)(3), respectively, of the Code of
Pr of essi onal Responsibility of the Anerican Bar Association (1970) as
charged in count 2 and willfully violated the duty of candor and good
faith required under 37 CF.R 8§ 1.56, with respect to each of the
charges in counts 1, 3, and 4 established here.

The Respondent did consciously allow his subm ssions to be sent |ate
and backdated. Once the contract courier was m ssed, because his



subm ssi ons were not ready, sone of the mailings were put off. Delay
and falsification of dates becanme sonething of a habit for his filings.
The attenpted coverup which led to the false responses to the
subsequent legitimate inquiries by the Patent and Trademark O fice
reveal an intolerable attitude and continuing pattern of m sconduct.

Arthur O Klein of New York City, New York, and Westport,
Connecticut, whose Patent Ofice attorney registration nunber is 19102,
is suspended from practice as an attorney before the United States
Pat ent and Trademark Office under the provisions of Section 32 of Title
35, U S. Code, and Section 1.348, Title 37 of the Code of Federa
Regul ati ons, for the period of seven (7) years; execution of the |ast
five (5) years is suspended and Respondent is being placed on probation
for those five (5) years on each count (counts 1-4). The sanctions
i mposed for each count are to run concurrently. The terns of probation
are:

*13 (i) Respondent shall conply with all disciplinary rules
applicable to patent attorneys and agents practicing before the Patent
and Trademark Office.

(ii) No docunent in any patent or trademark application can be
filed in the Patent and Trademark O fice by or on behalf of Respondent
which (a) uses a certificate of mailing under 37 CF.R § 1.8, and (b)
whi ch indicates on the docunent that the docunment was prepared by,
wor ked on, or signed by or on behal f of, Respondent.

After the first two (2) years of the seven (7)-year suspension and
subject to the probationary five (5)-year period, Respondent nmy be
reinstated to practice before the Patent and Trademark O fice in patent
cases upon conpliance with the requirenments of 37 C.F. R § 10.160.

[ FN8] Respondent may or may not be required by the Director of
Enrol Il ment to take an exam nati on.

No application for readm ssion shall be considered in |less than two
(2) years fromthe effective date of this Decision.

The effective date of this Decision is set for thirty (30) days from
Deci sion date or, if appealed and sustained, thirty (30) days follow ng
exhaustion of such appeal process.

FNal. ed. note: This matter is currently under judicial review pursuant
to 35 U.S.C. § 32

FN1. 37 CF.R &8 1.8

37 CF.R &8 1.8 ("Rule 8") (RX-112) provides with certain
exceptions that a paper required to be filed in the PTOw thin a set
period will be considered as being tinmely filed if the paper (1) is
addressed to the Conm ssioner of Patents and Trademarks at Washi ngton
D.C. 20231, (2) is deposited with the U S. Postal Service with
sufficient postage as first-class mail prior to the expiration of the
set period, and (3) includes a certificate stating the date of deposit
with the U S. Postal Service.

FN2. Brigitte Metzler signed two (2) of the certificates of mailing, in
the Menges application and in the Klinkhardt application. The ALJ



recited that the "Certificate of Miling" was signed by one of M.
Klein's secretaries etc." See paragraph VIII, page 5 and the | ast
par agr aph on page 6 of the Recommended Deci sion

FN3. Respondent was given the opportunity to rely on his Fifth
Amendnent right against self-incrimnation in refusing to adnmt or deny
his signature and in w thhol ding other information subject to the
Solicitor's discovery requests (see Order of ALJ entered January 31
1985, Part I11) and chose not to, saying he had "nothing to hide" (see
letter fromSteven E. Liprman to ALJ dated February 8, 1985, item (1)
and Motion By Respondent To Vacate Or Reconsider Oder O January 31
1985, filed February 11, 1985, item C, page 19.

FN4. Circunstantial evidence can be used to prove any fact, including a
fact from which another fact is to be inferred. U S. v. Kelly, 527 F.2d
961, 965 (9th Cir.1976). Moreover, even where no single piece of
circunstantial evidence supports a finding of guilt, the accumul ation
of such evidence can support such a finding. See U S. v. Mrando-

Al varez, 520 F.2d 882, 884-85 (1975).

FN5. 2A C.J.S. § 810, page 149.

FN6. In Argo Marine v. Camar Corp., 755 F.2d 1006, CA 2 (N.Y.) 1985,
the Court held the District Court did not abuse its discretion by

i mposi ng di scovery sanctions based upon finding that plaintiff had
violated its discovery order concerning the producing of desk cal endar
pads. Fed.Rules Civ.Proc., Rule 37; In Wn T. Thonpson, Co. v. Genera
Nutrition Corp., Inc., 593 F. Supp. 1443, 104 F.R D. 119, 40 F.P.D. 3r-
242, the Court stated, where fromthe inception of litigation

def endant was on notice that certain records it possessed were rel evant
to the litigation or at |east reasonably calculated to lead to the

di scovery of adm ssible evidence, but nonethel ess destroyed those and
ot her relevant records, plaintiff was entitled to award of nonetary
sanctions. Fed.Rules Civ.Proc., Rule 37(b).

FN7. The failure of Respondent to produce the original of certain
outgoing mail |ogs necessitated, and appropriately so, the reliance
upon the inconplete copies (GX-14) as probative evidence by the
Solicitor.

FN8. Supersedes 37 CF.R 8§ 1.341(c).

END OF DOCUMENT



