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WlliamJ. Carter, Esq., on behalf of Arthur O Klein (petitioner),
filed a petition on Septenber 13, 1990, seeking relief for petitioner
under 37 CFR § 10.170. Section 10.170 provides for waiver of rules in
disciplinary matters. Petitions to waive a rule are addressed to the
di scretion of the Patent and Trademark O fice (PTO . Conpare Mbil O
Corp. v. Dann, 448 F.Supp 487, 489 n. 3, 198 USPQ 347, 349 n. 3
(D.D.C. 1978). For the reasons given herein, the petition is denied.

Background

At one tinme, petitioner was registered to practice before PTO In
August of 1984, petitioner was charged with several counts of
prof essi onal m sconduct in a disciplinary proceedi ng brought under 35
US.C 8§ 32 and then 37 CFR § 1.348 (1984). Admi nistrative Law Judge
Hugh J. Dol an (ALJ) recomended sanctions. Inre Klein, 6 U S. P.Q 2d
1528 (ALJ 1986). Upon consideration of the ALJ's recomendation, then
Deputy Comnmi ssioner Donald W Peterson suspended petitioner from
practice as an attorney before PTO Inre Klein, 6 U S.P.Q 2d 1547
(Conmir Pat.1987).

The Deputy Conmi ssioner's decision stated the terns of petitioner's
suspension, in pertinent part, as follows (6 U S. P.Q 2d at 1556):

(1) The period of suspension is seven years;

(2) Execution of the last five years is suspended and petitioner is
pl aced on probation for those five years;

(3) After the first two years and subject to the probationary five-
year period, petitioner nay be reinstated to practice before the Ofice
in patent cases upon conpliance with 37 CFR § 10. 160;

(4) Petitioner may or may not be required by the Director of
Enrol I ment to take an exam nation;

(5) No application for readm ssion shall be considered in |ess than
two (2) years fromthe effective date of the decision; and

(6) The effective date of the decision is set for thirty days from
t he decision date or, if appealed and sustained, thirty days follow ng



exhaustion of the appeal process.

Petitioner sought judicial review (35 U S.C. § 32), but did not
prevail in either the district court or the Federal Circuit. Hs
petition for certiorari was denied. Klein v. Peterson, 696 F.Supp. 695,
8 U S.P.Q2d 1434 (D.D.C. 1988), aff'd, 866 F.2d 412, 9 U. S. P.Q 2d 1558
(Fed.Cir.), cert. denied, --- US. ---, 109 S.Ct. 2432 (1989).

*2 Petitioner's suspension becane effective no earlier than March 27,
1989. Thus, under the ternms of the Deputy Conm ssioner's decision, no
petition for reinstatenment shall be considered before March 27, 1991

Petitioner seeks "relief fromthe two year period of suspension, and
the five year period of probation[.]" He states that he is petitioning
to be reinstated at this time to practice before the Ofice in both
patent and trademark cases. Petitioner offers the follow ng reasons for
seeking reinstatenent at this tine:

(a) the severity of the punishnment inposed;

(b) the devastating effect upon his | aw practice;

(c) the hardshi ps which he has endured to date;

(d) the questionable nature of the evidence upon which he was found
to have violated Ofice regulations; and

(e) the existence of new evidence, not considered by the Deputy
Conmi ssi oner or any review ng court, which, according to petitioner
casts in doubt the evidence which was presented agai nst himbefore the
ALJ.

Opi ni on

37 CFR 8 10.170(a) states, in pertinent part:
In an extraordinary situation, when justice requires, any
requi renent of the regulations of this part which is not a requirenent

of the statutes may be suspended or waived by the Commi ssioner ... on
petition of any party ... subject to such other requirenents as nmay be
i mposed.

Petitioner does not state the specific requirement(s) of the
regul ati ons whi ch shoul d be suspended or waived. Petitioner does state,
however, that he seeks to be readnmitted to practice at this tine,
presumably with no preconditions, since no preconditions are suggested
in the petition. The Deputy Conmmi ssioner's decision expressly provides,
inter alia, that (1) petitioner nust conply with 37 CFR &8 10.160 in
order to be reinstated, and (2) no petition for reinstatement will be
considered in less than two years. Hence, it is apparent that
petitioner is in reality asking that these express provisions of the
Deputy Comm ssioner's decision be waived.

Petitioner has not shown an extraordi nary situation where justice
requires that he be given any relief, i.e., that he be reinstated now
and that he not be required to conply with any of the provisions of 37
CFR 8 10.160. Indeed, other than paragraph (a) of section 10.160,
whi ch provides that petitions for reinstatenment will not be considered
until the period of suspension has passed, petitioner has not addressed
any of the provisions in section 10.160 which are applicable to him
Thus, petitioner seeks to by-pass any consideration by the Director of



the Ofice of Enrollnent and Discipline as to the extent to which

par agraph (c), including subparagraphs (c)(1) and/or (c)(2), of 37 CFR
8§ 10.160 is applicable. Likew se, petitioner seeks to by- pass any
consideration by the Director as to whether petitioner fully conplied
with the provisions of 37 CFR 8§ 10.158. See 37 CFR § 10.160(d).
Finally, petitioner seeks to by-pass the public notice provisions of §
10. 160( e) .

*3 The petition was not signed under oath or otherw se by petitioner
Klein. The petition consists solely of arguments of counsel. But
argunment of counsel is not evidence. Conpare Meitzner v. Mndick, 549
F.2d 775, 782, 193 USPQ 17,22 (CCPA), cert. denied, 434 U.S. 854
(1977); In re Pearson, 494 F.2d 1399, 1405, 181 USPQ 641, 646 (CCPA
1974); and In re Cole, 326 F.2d 769, 773, 140 USPQ 230, 233 (CCPA
1964). Since argunent of counsel is not evidence, the factua
al l egations of the petition are not supported by evidence. The petition
is denied on that basis al one.

Assunmi ng arguendo that petitioner could support the factua

assertions in the petition under oath, and that PTO chose to believe
those all egations, the proffered "hardshi ps" and "devastati ons” which
petitioner clainms he has suffered as the result of his suspension do
not rise to the level of an extraordinary situation. Wile a sanction
for professional msconduct is not intended as punishnment, it is
recogni zed that a consequence of a sanction, especially one of
suspensi on or disbarnent, is likely to be hardship. And it is also
recogni zed that the consequence is generally greater on a sole
practitioner, or small firmpractitioner, than it would be on a
practitioner in a large firmor in corporate practice. Neverthel ess,
the sanction is fair when considered in |ight of:

(1) the public interest, including the need for integrity in PTO s
practice under 37 CFR § 1.8, which relies solely on the word of
i ndividuals nmailing material to PTG

(2) the seriousness of petitioner's m sconduct;

(3) deterrent effects deenmed necessary;

(4) the integrity of the profession which practices before PTO and

(5) all extenuating circunstances presented by petitioner during
t he di sciplinary proceeding.
Conmpare 37 CFR § 10.154(b) and see Small v. Wiffenbach, 10 U. S. P.Q 2d
1898 (Commir Pat.1989), where harsher sanctions were inposed for
conduct which included backdating of certificates of nmmiling.
Petitioner had an opportunity to seek judicial review of the terns of
hi s suspension as part of his "appeal" under 35 U.S.C. § 32. Conpare
Jaski ewi cz v. Mssinghoff, 822 F.2d 1053, 3 U S.P.Q 2d 1294
(Fed. Cir.1987). The sanction inposed by the Deputy Conm ssioner was
uphel d by both the district court and the Federal Circuit. The petition
does not establish grounds for waiving any of the terns of petitioner's
suspensi on.

Nei ther the allegation of the "questionable" nature of the evidence
nor the allegation of |ater-discovered evidence not considered by the
Deputy Conmmi ssioner or the reviewi ng courts establishes grounds for
granting petitioner relief.

*4 These allegations pertain to the question of petitioner's guilt,
not to the ternms of his suspension. Petitioner clains that the
"statistical" case against himwas invalid because there was evi dence



of additional mailings to PTO by petitioner or practitioners at the
firmof Kl ein & Vibber. According to petitioner, those additiona
mai | i ngs were not considered by the Solicitor in his case-in-chief

agai nst petitioner. In effect, petitioner is asking PTO to reopen the
di sci plinary proceeding in light of both evidence already in the record
and evidence which petitioner clains he discovered after the decision
of the ALJ.

Petitioner raised an issue of the sufficiency of the evidence during
judicial review of the Deputy Conm ssioner's decision. Petitioner |ost
on that issue at all levels of appeal

Petitioner also raised the issue about the so-called | ater-di scovered
evi dence during judicial review The evidence, to the extent it exists,
was al ways available to petitioner. Petitioner does not, and did not,
present any legitimte reason why it could not have been di scovered
while the disciplinary proceedi ng was pendi ng before the ALJ,
especi al ly when, before any hearing, petitioner (1) was made aware of
t he nunber of mailings which the Solicitor had found in his
i nvestigation and (2) was given copies of these mailings. The review ng
courts declined to side with petitioner on the issue. There is no
| egitimate reason why PTO should now grant relief, when the Deputy
Conmi ssi oner and the reviewing courts declined to grant relief. Conpare
37 CFR § 1.184.

Petitioner and his counsel are aware that the evidence of Klein &
Vi bber mailings of record in the disciplinary proceeding was used to
perform cal cul ati ons showing a "practical" inpossibility that the 11
mai | i ngs for which petitioner was charged wi th backdating were mail ed
when he clainmed they were mailed. If petitioner is correct that there
were 73 additional Klein & Vibber mailings which should have been
considered, it is inconceivable, whatever these nmilings may show, that
their consideration would have resulted in a conclusion other than
practical inpossibility about the 11 nmilings charged or that the fina
outcone of the disciplinary proceeding woul d have been different.

Petitioner and his counsel know that evidence of Klein & Vibber
mai | i ngs, other than the 11 mailings for which petitioner was charged,
was only part of the considerable convincing evidence used agai nst
petitioner to show that he backdated, or caused to be backdat ed,
certificates of mailing. The other credible evidence included: (1) the
| arge nunber of nmamilings with purportedly long delivery tines and the
purported tinmes thenselves of the 11 nmilings charged; (2) coincidence
of due date and certificate of mailing date for all 11 mailings
charged; (3) Postal Service New York City to Washington, D.C., mailing
data; (4) mailing experiences of neighboring firms; (5) out-of-sequence
checks; (6) Klein & Vibber law firmoutgoing nail log entries or |ack
thereof; and (7) client letter dates. The other credible evidence was
nmore than sufficient by itself to prove by clear and convinci ng
evi dence that petitioner conmmitted the m sconduct for which he was
charged. Curiously, however, the petition sinply ignores the other
evi dence.

Or der



*5 Upon consideration of the petition for reinstatement filed on
behal f of Arthur O Klein on Septenber 13, 1990, it is

ORDERED t hat the petition for reinstatement is denied and it is

FURTHER ORDERED that Arthur O Klein is refused recognition to
practice before the Patent and Trademark Office at this tinme, wthout
prejudice to filing a request for reinstatement as indicated in Deputy
Commi ssi oner Peterson's decision and opinion, and it is

FURTHER ORDERED t hat prior to March 27, 1991, PTO shall give NO
consideration to any petition for reinstatenent filed by, or on behalf
of, Arthur O Klein, regardless of when any petition for reinstatenment
is filed, and it is

FURTHER ORDERED t hat any petition for reinstatenent shall be filed
with the Director of the Ofice of Enrollment and Discipline--not the
Conmi ssi oner .

16 U.S.P.Q 2d 1965
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