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SUMMARY -

This document contains suggestions for a curriculum
on the teaching of intellectual property law.

The suggestions were initially prepared for the
meeting of the International Association for the
Advancement of Teaching and Research in Intellectual
Property, held in Geneva, in 1984.

This introductory course has been prepared for and held at the National
University of Lesotho at the request of Professor Umesh Kumar, Dean of the
Faculty, as part of his course on "Legal Aspects of Economic Development"
during two weeks in April, 1984. The emphasis is on industrial property and,
in particular, the law of patents for inventions. The importance of -
intellectual property protection for developing countries as well as special
problems of these countries are discussed extensively at each chapter. The
presentation of the law is based on a broad comparative law approach including
the main legal systems and typical solutions in national, régional, and
international legislation.

FIRST PART: Intellectual Property. General Introduction
I. The Notion of Intellectual Property
1, The definition in Art.2 (VIII} WIPO Convention: Protection of

intellectual creations and activities in the industrial, scientific,
literary, and artistic fields.

2. Hlstorlcal and theoretical background: propriéte industrielle,
11ttera1re et artlst1que
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II.

TITT

V.

Intellectual Property as.a Legal Instrument of Promotlng Technical,
Economic and Cultural Development &nd Exchange —

‘The Main-Fields-of-Intellectual Property: ..

Industrial property law: patents, utility models, plant varieties,
scientific discoveries, industrial designs, trademarks, trade names,
appellations of origin, indicationg of source, other distinctive signs,
protection against unfair competition.

.. Copyright law and neighbouring rights: protection of authors of
TTYTEerETY, ‘artistic and scientific works. Protection of performing

artists, producers of phono- and videograms, broadcasting organlzatlons.”

Common Features

Immaterial character of 1nte11ectua1 property
International character of intellectual property rights
The principle of territoriality, National and international protection.

Regional cooperation

The Present National Law of Intellectual Property in Lesotho

SECOND PART: Industrial Property Law

A.'
I.
II.

Ii1,

Iv,

(a)

Introductzon

- The Concept of Industrial Property.' Historical Development

Bconomic Significance. Statistical Datas
Place of Industrial Property Law in the Legal System

The Two Main Parts of Intellectual Property

Protection of industrial creations: Technical inventions, plant
varietieg, industrial designs

Protection of ecomomic activity and its symbols against unfair
competition: <trademarks, trade names, geographical designations, other
distinctive signs, unfair trade practices

Industrial creations

The Law of Patents for Inventions

History of patent law

BasicrobjectiveS'and.economio justifications of patent protection. The
four main "patent law theories".




LiIXbY) - Protection of. lnventlons in countrles w1th free market economy and

- Protection of - inventions and economic order L e

(a) Patents in developed {industrialized) and in developing countries,
transfer of technology, protectlon of indigenous: inventive activity

in planned economy systems, in particular socialist countries.
Spe01a1 forms of protection: inventors' certificates

Internat1ona1 development of lndustrlal property law

.(a) Par;s Conventlon for the Protectlon of Industrlal Property
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(bl Patent Cooperat1on Treaty

{c) Other conventlonsf

Regional Cooperation and Harmeonization: - -
(a) The European-Patent’System'

(b}  African Cooperation: OAPI, ESARIPQ
Patentable inventions

{a) Inventions and scientific discoveries. Technical and industrial
character

{b) Exceptions to Patentability
Conditions of patentability o

(a) Novelty |

(b) Inventive etep

{¢) Industrial applicability, utility

(d) Sufficient disclosure

Types and categories of patentg and patent claime;

The legal pogition of the inventor

(a) Rights of the inventor: moral right and protection against

misappropriation -~
{b) Protecticon of inventions as trade secrets. Know how protection

“{e) - Right of file for and to obtain a patent:

(d) First to invent v. first to file principie“

(e) Employee inventions




10.

11,

T2

The administration of the patent system: Patent Offices, Patent Courts,
Patent Attorneys

Patent applxcatlon and grantlng procedure

~““(a) The patent application: - request, title,: d"-sc“Ptm“' clains,

12,

13.
14,

15.

CII.

' abstracts. Formal;tles and costs
{b) Grantlng procedure The dlfferent systems and procedural stages

aaa) Reglstratlon v. Examlnatlon systems Intermedlate solutlons

~bbb) T';The ‘main’ stages:_:fllxng,.formal.examin&tion;‘search,

publication of applications, substantial examination of
conditions of patentability, ex officio or on opposition.
Refusal or grant. Publication of the patent .
cce) Appeals and other remedies. ... ...

The rights of the patentee and itswlimitations-

{(a} The exclusive right to make, sell and use the patented invention

(b) Infringing and not—infringing acts

{c) Prior uge

(d) Compulsory licenses

Scope of protection. Interpretation'of patents

Civil and criminal sanctions of patent infringenent

Exploitation of patents. Transfer of technology

(a) Use by the patent owner |

(b) Assignment and licensing

(¢) Control of technology transfer transactlons by antitrust or special
legiglation °

(d) Duration and loss of patent protection

The law of utility models

- Historical development. ‘The German model

The utility model asrpetty patent for smaller inventions., Common
features with patents for inventions

leference between ut111ty model and patent 1aw

(a) Protectable subject matter: 1nvent1ons of three dxmensxonal forms
or all inventions. Utilitarian character




III.

Iv,

(b) - Conditions of protection: novelty., inventive step

(c) Registration without or with substantial examination

_4d)  Shorter term of protection. Costs and legal enforcement

" The attractivity of the utility model system

{a) for industrialized countries: Germany, Japan, France, United
Kingdom

(b) for developing countries:

Plant varieties and,bther biotechnologicai,invehtioﬁs

Protection by patent law. Special problems

' Protection by special legislation -

(a) National legislation. Plant variety protection
(b) International protection: The UPOV Convention of 1961

Recent developments: genetic engineering

Thé law of industrial designs

The object of industrial design law: . Protection of aesthetic,
non-technical creations

Design law as compared with patent, utility model and cbﬁyright law.

. Patent and copyright approach. Industrial designs and works of applied

art. Double protection

Notion of industrial design (designs and models) .

Conditions of pfdteétioﬁ: Novelty, orginality, industrial application
Deposit and fégiSfratibn: H | |
Protection of the regiéfered design

(a)} against reproduction (imitation): copyright approach -

' (b) against unauthorized use of any identical or. similar design (patent

approach)

Duration of protectidn
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International protection

{a) Paris Conventidn

~{b) "The Hague Agreement concerning the 1nternat10na1 depos:t of

'1ndustr1al de51gns A _ o o ,

Trademarks and unfair competition

The law of trademarks

Notion of trademark leferent categorles of marks

fé) " Deflnltlon Slgn to dlstlngulsh goods or services of an enterprlse
or a group of enterprises from those of other enterprlses '

(b) Different categories of marks

-  marks for goods (productrmarkéﬁiOE‘éerﬁiééé (service marks);
- producers or merchants marks;

- individual and collective marks, certification marks;

- registered and unregistered marks

Functions of trademarks. Economic significance for developed and
developing countries : : . -

Historical development of trademark law =
Forms of protection

(a) Protection of unregistered marks by common law (passing-off) or
unfair competition law, based on use and/or reputation

{b) Protection of registered trademarks by special trademark
1eg151at10n, based on deposit and reglstratlon

Conditions of registerability. 2Absolute groupds_for refusal‘

{a) Use, intent to usge, exlstence of a business enterprlse as general
requirements

(b) Registerable and non-registerable sigﬁs words and/or pictures,
letters, numerals, three dxmen51onal marks, shape and colour of
goods or their packaging

{c¢) Inherent and acquired distinctiveness

{d) Non-distinctive and descriptiveness

(e) Illegal and deceptive marks

Conflict with prior trademarks or other distinctive signs: relative
grounds for refusal : :
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11.

12.

13.

11,

:Seope of protection . - . il

A B L

Application, examination ex officio, opposition procedure, registration

-~ ...Rights of the trademark owner.  Trademark infringement

(a) Similarity of -signs {(risk of confusion) -
(b) Similarity of goods and/or:services

(c) Protection of well-known and.famous trademarks

‘Tercitorial-scope-of ProteChiOn- . =t fimce ot b o et ooy

Term of protection, renewal. Loss of trademark rights, in particular by
non-use

Assignﬁenﬁ.and licensiﬁg Use by related compan:es

Collective and certzflcatlon marks | |

International trademark'protéction

(a) Paris Convention

(b) Madrid Agreement fof fhe Intéfnatidﬁal Registr;tioﬁ éf Trademarks
(¢) Trademark Registration Treaty (TRT) | R

{d) The proposed Buropean trademark éystém

The protection of trade names

Definition of trade name. Terminology. Different categories of trade
names

Legal baszis: passing—-off or unfair competitionuiéw, commercial law,

‘private law

Protection by use, reputation or registration
Scope of protection

International protection of trade names: Art. 2,.8 Paris Convention

- The protection of geographical designations: appellations of origin and

indications of source

The different national approaches

International protection: Paris Convention, Madrid Agreement for the
repression of false or deceptive indications of .source on.goods, Lisbon
Agreement for the Protection of Appellatlons of Origin and their
Internatlonal Registration : :




Iv.
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~The: law of unfair: ‘competition

Historical development in' Continental Europe and in Common Law Countries

_ (a) Development within the common law of torts or civil responsibility

{b) Special legislations-against unfair-competition =" -
International development: ‘Art.10PiS paris Convention

Recent developments

- {a). Unfair competition and free competition (antitrust-law) - -

5,

(b} Unfair competition and consumer protection -

Different acts of unfair competition or unfair trade practices

(a)  Exploitation of another's reputation

(b) Misappropriation of another's wo;k‘aﬁd_organigagipp |
(¢) Attack on business reputation | | |

{d) Intervention iq igdustrial aqtivity‘

(e) Deceptivé advertising |

{(f) Offensive and annoyiﬁé adverﬁiéing_ 7 ‘

{(g) Vielation of contraétual obligaﬁions.

(h)  Violation of laws other than competition law

“{i} Premium’and rebate law ‘.

(3) Special sales

Civil, criminal and adminstrative sanctions

- THIRD PART: Copyright Law and Neighbouring Rights

I.

1.

Copyright law

" Objectives of copyright protectlon ' Significance for cultural and

econonic development

-

Historical development of copyright law: from publisher's privileges to
author's rights ERE LS E R RN RS R

International protection of copyright

‘(a) Revised Berne Convention for the Protectlon of L1terary and

Artlstzc Works

(b) The Universal Copyright Convention
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4. Protected works

5. The author
B, ‘6;14;;;;;oﬁrané”éﬁ;étion‘6£“66pyri§h£m

7. The rights of the author

{a) Moral rights (droit moral)
_(b) Exploitation rights
8. Limitatioms of copyright protéétion
9. Transfer of copyright. Publishing and other copyright contracts

'10. The role of individual authors, publishers and collecting societies. The
- interests of copyright ugers

11. Neighbouring rights (related rights)

1. Notion of neighbouring rights, relation to copyright law

2. Protection of performing artists

3. Protection of producers of phono- and videograms

4, Protection of hroadcasting organizationsg

5. International Protection: the Rome Convention for the Protection

of Performers, Producers of Phonograms and Broadcasting
Organizations, 1961

RANKLIN PIERCE
Em ‘\éENTER LIBRARY
CONCORD, N. H:







