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*1 BASEBALL FANS AND COMMUNITIES PROTECTION ACT OF 1994

HOUSE REPORT NO. 103–871
November 29, 1994
[To accompany H.R. 4994]
 
The Committee on the Judiciary, to whom was referred the bill (H.R. 4994) to apply the antitrust laws of the United States to major league baseball, having considered the same, report favorably thereon with an amendment and recommend that the bill as amended do pass.
The amendment is as follows:
Strike out all after the enacting clause and insert in lieu thereof the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the “Baseball Fans and Communities Protection Act of 1994”.

SEC. 2. APPLICATION OF THE ANTITRUST LAWS TO MAJOR LEAGUE BASEBALL IN EXCEPTIONAL AND EXTRAORDINARY CIRCUMSTANCES.

The Clayton Act (15 U.S.C. 12 et seq.) is amended by adding at the end the following:
“Sec. 27. (a) If unilateral terms and conditions of employment in restraint of trade or commerce are imposed by any party that has been subject to an agreement between 2 or more major league baseball clubs and the labor organization representing the players of major league baseball, such unilateral imposition shall be subject to the antitrust laws.
“(b) Subsection (a) shall not apply to a term or condition imposed solely with respect to a professional baseball player who is a party to a uniform player contract *2 that is assigned, at the time the imposition described in such subsection occurs, to a baseball club that is not a major league professional baseball club.
“(c) This section shall not be construed to modify, impair, or supersede the operation of–
“(1) the Act of September 30, 1961 (Public Law 87–331; 15 U.S.C. 1291 et seq.), or
“(2) any Federal statute relating to labor relations.
“(d) For purposes of this section, the term ‘terms and conditions' does not include a strike or a lockout.”.

EXPLANATION OF AMENDMENT

Inasmuch as H.R. 4994 was ordered reported with a single amendment in the nature of a substitute, the contents of this report constitute an explanation of that amendment.

SUMMARY AND PURPOSE

Professional baseball is the only industry in the United States that is exempt from the antitrust laws without being subject to alternative regulatory supervision. There may have been a time when such singularity was a secret source of pride and distinction for the many who loved the game as perhaps the finest outward manifestation of the American way of life and culture that bound a diverse people together. That time has ended. The continuing baseball strike of 1994–which ended the regular season, which ended the possibility of a World Series for the first time in 90 years, and which has very nearly ended the love affair of the American people with their national pastime–has more than any other event or legal argument created the necessary political will to subject this business to the same rules of fair and open competition, of respect for the ultimate consumer, as all other business enterprises in this country.
The Committee's formal action of partially repealing the nonstatutory antitrust exemption–which Congress never initiated or endorsed but by which it has been saddled for over 70 years–is really the first step in ending a legal fiction about the game created and perpetuated by the Supreme Court, as perhaps one of its greatest indulgences. That indulgence, fueled first by sentimentality and then by risk-aversion, has now vested such complete power over the sport by its financial owners as to enable them to end the game at will.
The Committee now acts to end the illusion which has spawned very real economic consequences. It does so by partially repealing the nonstatutory exemption created by the 1922 decision in Federal Baseball Club of Baltimore v. National League of Professional Baseball Clubs.1 In so doing, the Committee responds to the current phase of a recurring crisis in baseball in a very limited, yet crucial, way: by subjecting the traditional parties to Major League Baseball's2 collective bargaining agreement–the players' union and owners–to the Nation's antitrust laws in the event one party unilaterally imposes an anticompetitive term or condition of employment*3 on the other.3 The legislation, H.R. 4994 (the “Baseball Fans and Communities Protection Act of 1994”), exempts minor league baseball from the scope of its coverage, and does not interfere with either the Sports Broadcasting Act4 or any Federal labor relations statute.
Congress enacted the antitrust laws a century ago to safeguard business freedom and consumer welfare in the economic sphere, much as personal liberties were safeguarded at the Nation's founding.5 Born in reaction to the massive consolidation of economic resources into well-integrated monopolies and cartels caused by the rapid industrialization in the mid-to late nineteenth century, the antitrust laws were conceived as statutes of general applicability. The history of antitrust legislation in Congress demonstrates a heavy presumption against any departure from this principle.
Unfortunately, this same presumption has not always obtained in the courts, as judicial rationales were constructed to declare the conduct of certain industries as lacking the sufficient nexus to interstate commerce to trigger the application of the Federal statutes, including the antitrust laws. Such a rationale was applied by the Supreme Court to the business of insurance in the 1868 decision of Paul v. Virginia,6 during an era when commerce was indeed more localized and before the advent of Federal regulation. To its credit, the Supreme Court by 1944 recognized that the reach of the Commerce Clause, through its own subsequent decisions and through the development of Federal regulatory agencies, made the Paul decision antiquated. In United States v. South-Eastern Underwriters Association,7 the Court set aside the anomalous rationale underlying its holding of 75 years earlier.
The judicially-created baseball exemption had no such logical development and denouement. Instead, the Supreme Court, in a fit of sentimentality and an act of denial, clung to the type of nineteenth century analysis found in Paul v. Virginia by holding that Federal jurisdictional requirements were not met with respect to the business of baseball. Whether this action in 1922 was the Court's way of attempting to bolster the game in the wake of the “Black Sox” scandal and the welcomed arrival of Judge Kenesaw Mountain Landis as Commissioner is unknown. But whatever the motive, it ceased to have any validity as developments unfolded in the succeeding decades. When the next antitrust challenge occurred 25 years later, the Supreme Court declined to reconsider its holding in light of changed circumstances, claiming “detrimental reliance” on behalf of the owner-beneficiaries.8 Moreover, the Court then shifted the burden of reconsideration to Congress, which had never statutorily authorized the spurious immunity in the first place. In a final stroke of audacity, the Court proceeded to preempt *4 State antitrust challenges through a convoluted estoppel theory akin to “admission by silence”: that because Congress had been silent on what the Court had wrought on its own initiative, then Congress should be construed to have approved the exemption, thereby entering and preempting the field even with respect to any State law to the contrary.9
The end result was the perpetuation of the business of baseball as a closed, cartelized industry in which the few, incumbent club owners possess inordinate economic power and every other party–players, fans, municipalities, minor league club owners, potential expansion team investors–remain economically marginalized. In a sense, the competitive landscape resembles the very type of business arrangements that spurred Congress to enact the antitrust laws in the first place.
The statism of the anticompetitive situation is obvious: since organized baseball began in 1871 right through the baseball strike of 1994, the same patterns of oligopolistic control are discernible: control over the players through the “reserve clause”; control over the franchises through collusive agreements; control over the Commissioner as agent and not activist. That the most recent strike is but one of a series of work stoppages in recent years appears no coincidence, given the unchanging intersection of an unfettered antitrust exemption together with what Judge Jerome Frank labelled a “peonage” labor arrangement.10
As indicated earlier, the action taken by the Committee is purposely narrow and targeted to deal with the most pressing problem connected with the antitrust exemption. As such, the Committee wishes to make clear that by applying the antitrust laws to baseball in the delineated circumstances of H.R. 4994, it is in no way endorsing the view that the exemption extends beyond the facts of Federal Baseball.11 Nor should the Committee's more limited action create any possible implication that a broader repeal of baseball's antitrust exemption is not indicated from a public policy standpoint–or that the courts are not the more appropriate forum to take this step if only the fortitude were found. However, if the record compiled before the Committee is considered a reliable guide to action, then there appears to be a strong agreement for sweeping, if not total, repeal.

HEARINGS

The Subcommittee on Economic and Commercial Law conducted oversight hearings on baseball's antitrust exemption on March 31, 1993, and September 22, 1994.
Witnesses at the March 31, 1993 hearing included the Hon. Bob Graham and the Hon. Connie Mack, U.S. Senators from the State of Florida; the Hon. Michael Bilirakis and the Hon. C. W. Bill Young, U.S. Representatives from the State of Florida; the Hon. Jim Bunning, U.S. Representative from the State of Kentucky; the Hon. Frank Horton, former U.S. Representative from the State of New York; Allan H. “Bud” Selig, chairman, Executive Council of *5 Major League Baseball, and owner of the Milwaukee Brewers, accompanied by Jimmie Lee Solomon, director of minor league relations for Major League Baseball; Stanley Brand, Brand & Lowell, and special counsel, Professional Baseball Leagues; Gary R. Roberts, vice dean and professor of law, Tulane University; Donald M. Fehr, executive director, Major League Baseball Players Association; James A. Michener, author of “Sports in America”; James W. Quinn, Weil, Gotshal & Manges; and Stephen Ross, professor of law, University of Illinois.
Mr. Bilirakis, Mr. Selig, Mr. Fehr, and Mr. Brand also testified at the September 22, 1994, hearing, along with the Hon. Sherwood L. Boehlert, U.S. Representative from the State of New York; John Feinstein, sportswriter and author of “Play Ball–The Life and Troubled Times of Major League Baseball”; and Adam Kolton, executive director, Sports Fans United.

COMMITTEE VOTE

On September 28, 1994, a reporting quorum being present, the Subcommittee on Economic and Commercial Law ordered H.R. 4994, amended with an amendment in the nature of a substitute, reported to the Committee on the Judiciary by voice vote. On September 29, 1994, a reporting quorum being present, the Committee on the Judiciary ordered H.R. 4994, as amended, reported to the full House by voice vote.

DISCUSSION

I. HISTORY OF BASEBALL'S ANTITRUST EXEMPTION

A. Early history

Although the game of baseball as we know it today had its genesis in 1842, the first professional association, the National Association of Professional Base Ball Players, was not organized until 1871. Soon thereafter, the formation of the National League of Professional Base Ball Clubs in 1876 led to the transfer of power over the game from the players to their financial backers.12 These financial backers–the National League club owners–soon began collaborating on issues such as player control, and by 1887 were requiring that the best players on each club (or team) be bound to that team through a “reserve clause.”13
*6 In response to the owners' reserve system and other unilateral practices–such as the capping of player salaries–the players, led by John Montgomery (“Monte”) Ward, a star pitcher and shortstop for the New York Giants, in 1889 organized a new league known as the Players' League. Most of the star players went to the new league for the 1890 season.14 The National League owners responded with cutthroat aggression; and Chicago White Stockings owner A.G. Spalding openly declared at the time: “I am for war without quarter. I was opposed at first, but now I want to fight until one of us drops dead.*** From this point on it will simply be a case of dog eat dog, and the dog with the bull dog tendencies will live the longest.”15 Within a year, the National League owners had eliminated the Players' League as a competitor.16 When the National League owners eliminated yet another competitor league (the American Association) after the 1891 season, their monopoly control over professional baseball was firmly established.17
Another brief period of economic competition in professional baseball began in 1899, with the formation of what was to become the American League. But by 1903, the American and National Leagues agreed that it would be less expensive if they were to collaborate in their business, rather than competitively bid for player services and fan support. The leagues formalized their cooperative intent in a “National Agreement,” which called for two separate but equal leagues that would honor each other's contracts (maintaining the reserve clause system for the leagues' mutual benefit), and provided for an annual “World's Series” to be played between the champion of each league.18 A National Baseball Commission was established, composed of the presidents of the two leagues and a permanent chairman. The National Agreement empowered the commission to control baseball by its own decrees, enforcing them without the aid of law, and answerable to no power outside its own.19
Soon thereafter, the death of major league player Addie Joss, and the financial need of his widow, inspired a benefit game organized by the players with proceeds to benefit Mrs. Joss. This experience galvanized anew the players' attention on their own future security.*7 Following the 1912 season, the players organized the Fraternity of Professional Base Ball Players of America–with the avowed purpose of eliminating the reserve clause and gaining for the players a larger percentage of the profits produced by the game.20

B. Origin of professional baseball's nonstatutory antitrust exemption

By the end of 1913, another league, the Federal Baseball League, was formed by a group of wealthy businessmen. Several major league players joined the new Federal League, even at the risk of being “blacklisted” by the two entrenched, cooperating major leagues.21 In 1915, after incurring significant financial losses, the Federal Baseball League brought an antitrust suit against the American and National Leagues, asking the court for a declaration that the National Agreement was anticompetitive and that the reserve clauses in individual player contracts were void.22 Subsequent to trial, and pending a decision by Judge Kenesaw Mountain Landis (later to become the first professional baseball commissioner), the Federal League reached a settlement with the American and National Leagues. In return for agreeing to dissolve the Federal League, its owners were to receive $600,000 each and owners of the Chicago and St. Louis Federal League franchises were permitted to purchase two existing major league teams.
The owners of the Baltimore Federal League franchise, denied the opportunity to purchase an existing major league team, filed their own antitrust suit.23 Following a trial, a jury found that the defendants had unlawfully conspired to destroy the Federal League, and that the Baltimore club had been damaged in the amount of $80,000 (which by law was trebled to $240,000).24 However, in 1921, the Court of Appeals for the District of Columbia Circuit reversed, holding that the antitrust laws did not apply to professional baseball because the sport was neither trade, nor commerce, nor conducted among the States.25 And in 1922, the Supreme Court affirmed the appeals court in a lengthy opinion delivered by Justice Oliver Wendell Holmes:
[T]he fact that in order to give the exhibitions the Leagues must induce free persons to cross state lines and *8 must arrange and pay for their doing so is not enough to change the character of the business. According to this distinction insisted upon in Hooper v. California, * * * the transport is a mere incident, not the essential thing. That to which it is incident, the exhibition, although made for money, would not be called trade or commerce in the commonly accepted use of those words.26
Although this reasoning and result may have comported with the narrow view of interstate commerce as articulated in the earlier Hooper opinion, that narrow view had already been significantly undermined by statutes passed and judicial decisions rendered in the years intervening between Hooper and Federal Baseball.27 (The Hooper rationale was explicitly overruled in United States v. South-Eastern Underwriters Ass'n, 322 U.S. 533 (1944).28) The Court's failure to recognize these developments and apply the antitrust laws to the burgeoning interstate business of professional baseball allowed the National and American Leagues to continue strengthening their cartel, and through it, their grip on the game and the players.
The power and influence of the National and American leagues during this period was vividly illustrated by professional baseball's “farm system,” by which major league clubs, through ownership and affiliation, were able to control minor league teams stocked with large numbers of players subject to long-term reserve clause requirements. The farm system, which was perfected by Branch Rickey's St. Louis Cardinals in the 1920's, strengthened the major league owners' control over baseball players in a number of respects. First, being bound by the reserve clause, players in the minor league system had no choice but to stay within that team's system or leave professional baseball altogether. Second, low minor league salaries helped pressure major league players to reduce their own salary demands, lest they lose their jobs to a minor *9 league player willing to work at the major league level for less. Third, major league owners were able to sell the contracts of minor league players bound by reserve clauses.29
The antitrust exemption conferred upon professional baseball by the Supreme Court in Federal Baseball went unchallenged for 25 years. The first challenge grew out of the 1946 attempt by entrepreneurs in Mexico to establish a competitive new league by recruiting players with promises of higher salaries. When the Mexican entrepreneurs succeeded in signing 18 major league players, the major leagues blacklisted all 18 players, and suspended them for 5 years.30 The major leagues also entered into agreements with foreign leagues in the Caribbean, South and Central America, and Canada not to hire the blacklisted players. And when the promoters of the Mexican League failed financially and abandoned their battle, the new leaders of that league entered into a like agreement with the major leagues, to honor each other's player contracts, including the reserve clause provisions.31
With no place left to play, one of the suspended players, Danny Gardella, brought suit under the antitrust laws challenging his blacklisting. Apparently, the Supreme Court's recent broadening in South-Eastern Underwriters of what constituted interstate commerce in the insurance context gave Mr. Gardella cause for hope. And in the 1949 decision of Gardella v. Chandler,32 the Second Circuit held, in opinions by Judges Learned Hand and Jerome Frank, that the advent of nationwide radio and television baseball game broadcasts, in conjunction with the interstate movement of teams, was enough to bring the business of professional baseball within the definition of interstate commerce for purposes of the antitrust laws. In his opinion, Judge Frank not only characterized the Federal Baseball decision as “an impotent zombie,” but pointed out that the exemption created by the decision had led to a pernicious restraint on basic human liberty:
I think [Federal Baseball] should be *** distinguished, if possible, because *** we have here a monopoly which, in its effect on ball-players like the plaintiff, possesses characteristics shockingly repugnant to moral principles that, at least since the War Between the States, have been basic in America, as shown by the Thirteenth Amendment to the Constitution, condemning “involuntary servitude,” and by subsequent Congressional enactments on that subject. For the “reserve clause,” as has been observed, results in something resembling peonage of the baseball player.33
Professional baseball quickly settled out of court with Gardella, but by 1951 found itself defending eight additional antitrust suits.34
*10 Uncertain of its chances in the courts, professional baseball turned to Congress. Three bills were introduced in the House–each of which would have codified a blanket antitrust exemption for all professional sports organizations. These bills were extensively studied by Representative Emmanuel Celler's Subcommittee on the Study of Monopoly Power (predecessor to the Subcommittee on Economic and Commercial Law), which recommended against their passage.35
Perhaps as significant as the Subcommittee's rejection of the bills was the rationale for the rejection that was provided in the Subcommittee's report. The report premised its reasoning and conclusions on the expectation that Federal Baseball would be overruled:
The Supreme Court's decision in the Federal League case has not been over-ruled. Nevertheless, as the various opinions in the recent case of Gardella v. Chandler demonstrate, it may be seriously doubted whether baseball should now be regarded as exempt from the antitrust laws. Since 1922, there have been important changes both in the operations of organized baseball and also in the Supreme Court's interpretation of the scope of the statutes enacted pursuant to Congress' constitutional power to regulate interstate commerce.36
The Subcommittee's assumption that the courts would apply more current interstate commerce jurisprudence to overrule the Court-created antitrust exemption of professional baseball proved to be mistaken. Notwithstanding the judicial and legislative developments in the area during the 1940's and the first years of the 1950's, Federal Baseball was reaffirmed by the Supreme Court in the 1953 decision of Toolson v. New York Yankees.37 The case was brought by George Toolson, a player in the New York Yankees' farm system who objected to his reassignment from the Newark, New Jersey, club to one in Binghamton, New York. When he refused to report to the Binghamton club, the club placed him on its “ineligible list,” barring him completely from playing professional baseball.38
The district court dismissed Mr. Toolson's claim without a trial, holding: “If the Federal Baseball Club case is, as Judge Frank intimates, an ‘impotent zombie,’ I feel that it is not my duty to so find but that the Supreme Court should so declare.”39 The Ninth Circuit affirmed.40 In a short per curiam opinion affirming the dismissal, the Supreme Court avoided reconsideration of the interstate commerce question, emphasizing instead professional baseball's 30-year reliance on the exemption:
The business [of baseball] has *** been left for thirty years to develop, on the understanding that it was not subject*11 to existing antitrust legislation. The present cases ask us to overrule the prior decision and, with retrospective effect, hold the legislation applicable. We think that if there are evils in this field which now warrant application to it of the antitrust laws it should be by legislation.41
A series of court decisions holding other professional sports subject to the antitrust laws has only highlighted the anomalous status of professional baseball's antitrust exemption.42 Meanwhile, the phenomenal growth of baseball revenues from broadcast contracts,43 coupled with the continued judicial acceptance of baseball's reserve clause, has led to increasingly difficult labor relations44 and pressure for additional congressional scrutiny.45
The next chapter in this history is the Supreme Court's reaffirmation of Federal Baseball in the 1972 decision, Flood v. Kuhn.46 The case arose as a result of a trade between the St. Louis Cardinals and the Philadelphia Phillies. One traded player, Curt Flood, refused to accept the trade and sign a contract with the Phillies, and instead challenged the reserve clause by bringing an antitrust suit. Reiterating the rationale of its Toolson ruling, the Supreme Court again stressed the “reliance” factor and stated it was the responsibility of Congress, not the Judiciary, to change this longstanding anomaly.
*12 Justice Blackmun's majority opinion is perhaps best known for its frequent romantic homages to professional baseball's heritage and place in our Nation's history.47 While Flood followed the Court's decisions in Federal Baseball and Toolson, the Justices visibly wrestled with the bizarre results these decisions had wrought. Even the majority opinion characterized the exemption as “an anomaly” and “an aberration confined to baseball.”48 And in his dissent, Justice Douglas proclaimed professional baseball's antitrust exemption to be a “derelict in the stream of law that [the Court], its creator, should remove.”49 In the end, though, the majority concluded that “what the Court said in Federal Baseball in 1922 and what it said in Toolson in 1953, we say again here in 1972: the remedy, if any is indicated, is for congressional, and not judicial, action.”50 In his concurring opinion, Chief Justice Burger emphasized this point by unabashedly declaring: “[I]t is time the Congress acted to solve this problem.”51
One of the more remarkable aspects of the Flood opinion is that after inferring congressional intent from congressional “positive inaction,” the Court went on to hold that Congress had preempted State antitrust law enforcement in the area.52 This judicial construction of the law has severely limited the States' power to enforce their own antitrust laws against professional baseball for activities covered by the judicially created exemption from Federal antitrust laws.
Ironically, in earlier times, the author of the original 1922 Federal Baseball decision that spawned professional baseball's nonstatutory antitrust exemption–Justice Oliver Wendell Holmes, Jr.–would have taken issue with the Court's illogical adherence to any precedent that flew in the face of fundamentally changed circumstances over the years. In criticizing such blind acceptance nearly 90 years prior to Flood and 35 years prior to his own opinion in Federal Baseball, Justice Holmes noted:
It is revolting to have no better reason for a rule of law than that so it was laid down in the time of Henry IV. It is still more revolting if the grounds upon which it was laid down have vanished long since, and the rule simply persists from the blind imitation of the past.53

C. Recent history–Loss of the reserve clause and the collusion cases

Professional baseball's reserve clause, as upheld in Federal Baseball, Toolson, and Flood, permitted the major league clubs to exclusively reserve the right to contract with and employ players, denying them the right to consider alternative job offers in baseball. *13 Baseball's owners insisted that the reserve clause was necessary to maintain the “competitive balance” of the game.54 However, developments since the Flood case have disproved this contention. In 1975, the reserve clause was invalidated and player “free agency” was born when an arbitrator ruled, in response to a grievance filed by major league players Andy Messersmith and Dave McNally, that the language of the uniform player's contract and certain major league rules did not provide the clubs with a legal right to perpetually reserve a player's services.55 The owners' loss of the reserve clause does not seem to have disrupted the competitive balance of the game, as prophesied by the owners, but rather to have enhanced it.56
Following the arrival of free agency in baseball, beginning in 1985, baseball owners organized a surreptitious industry-wide boycott of free agents that continued for several years and led the players to file three labor grievances alleging collusion.57 These “collusion cases” have been well documented in the press. A lead article in the Wall Street Journal described how then-Commissioner Peter Ueberroth chided the owners for being “dumb” and “stupid” in bidding on free agents; and he was quoted by an owner to have closed a meeting where the collusion was planned by saying, “Well, you are smart businessmen. You all agree we have a problem. Go solve it.”58
The first two grievances stemmed from the owners' agreement not to bid on each other's free agents during the 1985 and 1986 off-seasons; both times, the arbitrator found in favor of the players.59 But the owners' collusion had taken its toll. For example, it had left Atlanta Braves player Bob Horner no choice but to sign with a Japanese baseball club. And Montreal Expos star Andre Dawson had been able to sign with a new club only after he publicly announced he would sign a 1-year, nonguaranteed contract with the Chicago Cubs for any figure the Cubs chose–a figure that reportedly turned out to be a 60-percent reduction from his previous year's salary.60
*14 The third grievance concerned an “information bank” used by the owners in the 1987 off-season to share information about their various offers to free agents. The players alleged that the purpose and effect of the bank was to control player salaries and contract lengths. The players prevailed on this grievance as well,61 and the owners subsequently agreed to pay a record $280 million in damages stemming from the three grievance decisions.62 Had the antitrust laws also been available to the players, there could have been the additional deterrent effect of treble damages.

D. Scope of baseball's nonstatutory antitrust exemption

Although the Supreme Court has upheld professional baseball's reserve clause against antitrust challenge on three separate occasions, it is unclear how far the exemption extends. Baseball owners have asserted that the scope is practically unlimited, relating broadly to the entire business of baseball.63 A number of courts, however, have held that the exemption is limited in scope. In Henderson Broadcasting Corp. v. Houston Sports Ass'n.,64 a Federal district court in Texas held the exemption inapplicable to local broadcasting. And in Postema v. National League of Professional Baseball Clubs,65 a Federal district court in New York held the exemption inapplicable to alleged anticompetitive actions taken with respect to umpires.
More recently, two courts narrowed the scope of the exemption even further, holding that it applies only to the reserve clause system. Both cases concerned the owners' refusal to approve the relocation of the San Francisco Giants to St. Petersburg, Florida. The first case was Piazza v. Major League Baseball.66 In denying the owners' motion for summary judgment, the Piazza court explained that “[i]n 1972 . . . the Court in Flood v. Kuhn stripped from Federal Baseball and Toolson any precedential value those cases may have had beyond the particular facts there involved, i.e., the reserve clause.”67 Piazza's rationale was adopted by the Supreme Court of Florida in Butterworth v. National League of Professional Baseball Clubs,68 in which the court reversed a lower court ruling that had quashed a civil investigative demand issued in connection with the State's antitrust review of the owners' refusal to approve the relocation. The court noted the disagreement among the courts *15 as to the scope of professional baseball's antitrust exemption, but embraced the Piazza court's determination that Flood repudiated the stare decisis “rule” of Federal Baseball and Toolson (namely, that the business of baseball is not interstate commerce and thus not subject to the Sherman Antitrust Act)–and left only the stare decisis “result” (namely, the exemption of baseball's reserve system from Federal antitrust law):
As explained by the district court in Piazza, prior to Flood lower courts were bound by both the rule of Federal Baseball and Toolson (that the business of baseball is not interstate commerce and thus not within the Sherman Antitrust Act) and the result of those decisions (that baseball's reserve system is exempt from the antitrust laws). Because Flood invalidated the rule of Federal Baseball and Toolson by declaring that baseball is interstate commerce, the Piazza court concluded that no rule from the earlier cases binds the lower courts as a matter of stare decisis. Instead, lower courts are only bound by the disposition of the case based upon the facts presented, namely that the reserve system is exempt from the antitrust laws.69
Recognizing the current judicial uncertainty over the scope of professional baseball's antitrust exemption, the Committee wishes to make it abundantly clear that in taking action to permit the antitrust laws to apply to certain conduct in the particular context of H.R. 4994, the Committee is in no way endorsing a view that the exemption extends beyond the facts of Federal Baseball, Toolson, or Flood–or even endorsing the application of the exemption in those specific factual circumstances. At the same time, the Committee does not wish to repeat the mistake of the Celler Subcommittee on the Study of Monopoly Power, which in 1952 chose not to act to repeal baseball's nonstatutory exemption, based in part on the assumption that the Supreme Court would overrule Federal Baseball.70

E. Application of the antitrust laws to other sports

Since the Supreme Court's decision in Federal Baseball, the courts have held the antitrust laws to apply to other professional sports, including professional football, basketball, and hockey.71 The scope of activities prohibited under the antitrust laws as applied to these other sports is circumscribed in important respects, however, by two antitrust doctrines of general applicability–the “rule of reason” and the nonstatutory labor exemption. A description of these judicially created doctrines follows.

*16 The rule of reason

Section 1 of the Sherman Act literally prohibits “every contract, combination or conspiracy in restraint of trade.” But the Supreme Court quickly recognized that every commercial agreement “restrains” trade in some fashion–even if only between two parties– and that Congress surely did not intend for courts to construe the Act to invalidate every agreement, but rather, only those agreements imposing an unreasonable restraint on competition.72 Some types of agreements–such as price fixing–have been shown repeatedly by their nature and necessary effect to be so plainly anticompetitive that no further elaborate study is needed to establish their illegality; they are “illegal per se.”73 For most types of agreements, however, the reasonableness of a challenged restraint can only be evaluated by balancing its procompetitive and anticompetitive effects–through an analysis of the facts peculiar to the business, the history of the restraint, and the reasons why the restraint was imposed.74 The requirement that such a balancing analysis be undertaken is known as the “rule of reason.” The courts have long recognized that a professional sports league is a joint venture, whose product–a series of contests leading to a championship–requires a level of business coordination beyond that required in most other industries.75 Accordingly, in evaluating the joint conduct of sports teams acting under the auspices of their league, courts have generally applied the more tolerant “rule of reason.”76

Nonstatutory labor exemption

In order to more closely harmonize the Nation's antitrust and labor laws, beginning in 1914 Congress by statute has chosen to *17 protect from antitrust assault the formation of labor unions and their organizational and collective activities as sanctioned under the labor laws.77 In addition, in order to further encourage Congressional policy favoring collective bargaining, as embodied by the National Labor Relations Act,78 the courts have recognized that certain union-employer agreements should be accorded a limited nonstatutory labor antitrust exemption.
The Supreme Court first set forth the nonstatutory exemption in 1965 in Amalgamated Meat Cutters v. Jewel Tea Co, in which a three-justice plurality held that a restriction on the number of hours butchers could be required to work was not in violation of the antitrust laws because the union had obtained it “through bona fide, arm's length bargaining in pursuit of its own labor union policies, and not at the behest of or in combination with nonlabor groups.”79 The Court elaborated the exemption 10 years later in Connell Construction Co. v. Plumbers & Steamfitters Local Union No. 100, holding that a picket to secure a contractor's agreement to subcontract plumbing and electrical work only to firms with a current contract with the union violated the Sherman Act. The Court explained the rationale for and the limits to the nonstatutory labor exemption as follows:
The non-statutory exemption has its source in the strong labor policy favoring the association of employees to eliminate competition over wages and working conditions. Union success in organizing workers and standardizing wages ultimately will affect price competition among employers, but the goals of federal labor law never could be achieved if this effect on business competition were held a violation of the antitrust laws. The Court therefore has acknowledged that labor policy requires tolerance for the lessening of business competition based on differences in wages and working conditions.80
However, it is well established that implied exemptions to the antitrust laws, such as the judicially created nonstatutory labor exemption, are strongly disfavored81 and are to be construed as being no broader than is clearly necessitated by the public policy requiring their recognition.82 Thus, the nonstatutory labor exemption set forth in Jewel Tea and Connell is inherently limited.83
*18 In 1976, in Mackey v. National Football League,84 the Eighth Circuit, while concluding that the nonstatutory labor exemption would apply to some restraints imposed by professional sports team owners in connection with collective bargaining agreements, held that the particular player restraint involved in that case was outside the scope of the exemption.85 (The restraint at issue in Mackey was the so-called “Rozelle Rule,” named after then-NFL commissioner Pete Rozelle, whereby an NFL team signing a player after the player's contract with another team expired was required to provide the player's former team with compensation, which could even take the form of other players or draft choices.) Mackey held that the nonstatutory labor exemption applies only where the restraint: (i) primarily affects only parties to the collective bargaining agreement relationship; (ii) concerns a mandatory subject of collective bargaining; and (iii) is a product of bona fide arm's-length bargaining.86 The Mackey three-pronged test has become the standard used to apply the nonstatutory labor exemption in other sports player restraint cases.87
The court in Mackey did not address the extent, if any, to which the nonstatutory exemption continues after the expiration of a collective bargaining agreement.88 But in recent years a number of courts have considered the issue. For example, in the 1987 decision in Bridgeman v. National Basketball Association, a Federal district court in New Jersey held the exemption lasts only so long as the employer continues to impose a particular restriction unchanged from the expired agreement, and reasonably believes that the challenged practice or a close variant of it will be incorporated in the next collective bargaining agreement.89 In the 1988 decision in Powell v. National Football League (“Powell I”),90 a Federal district court in Minnesota, reviewing the lawfulness of certain restraints on player free agency unilaterally imposed by the NFL, held that the nonstatutory labor exemption continues only until the parties have reached an “impasse” in their collective bargaining.91 And in 1991, in Brown v. Pro Football, Inc., a Federal district court in the District of Columbia ruled that the nonstatutory labor exemption ends simultaneously with the expiration of the collective bargaining agreement.92
*19 In contrast, two courts have held that the nonstatutory labor exemption continues to apply even after impasse, for so long as the “labor relationship” continues between the players' union and the owners: Powell v. National Football League (“Powell II,” reversing Powell I);93 and National Basketball Association v. Williams.94 The Powell II and Williams decisions have been widely criticized by legal commentators,95 and both the Bush and Clinton Justice Departments have filed amicus briefs in opposition to the positions reflected in these cases.96 Powell II and Williams, in extending the duration of the nonstatutory labor exemption beyond impasse, create a potentially interminable immunity from the antitrust laws. By sanctioning conduct which would otherwise be seen as collusive, the decisions certainly do not appear to serve any legitimate antitrust policy; as the dissent in Powell II noted, such an indefinite exemption eliminates “the owners' fear of the antitrust lever; therefore, little incentive exists for the owners to ameliorate anticompetitive behavior.97 ***” And by impeding constructive labor management dialogue and making collective bargaining even more difficult to achieve in the future,98 the decisions seem to turn on its head the original rationale for the nonstatutory labor exemption–the encouragement of collective bargaining.

F. Historical arguments concerning outright repeal of baseball's antitrust exemption

The merits (and demerits) of the nonstatutory antitrust exemption granted professional baseball by the Supreme Court in Federal Baseball have been extensively reviewed and debated in the seven decades following the decision. There have been a number of congressional*20 bills and hearings concerning the issue.99 And two congressional committees have previously filed reports.
The first report, filed in 1952 by the House Judiciary Subcommittee on the Study of Monopoly Power, chaired by Emmanuel Celler, recommended against adoption of legislation that would have codified professional baseball's antitrust exemption.100 The Celler Report concluded that a legislative grant of complete immunity to baseball would be unwise because of the potential that such power would be used arbitrarily:
If a blanket immunity were granted, all appeals to the courts from a possibly arbitrary decision by the rulers of professional baseball would be foreclosed. In the past the reserve clause has been employed as a war measure to fight the development of competing leagues, sometimes at the expense of individual players. Although instances of arbitrary exercise of power have been rare, they have occurred in the past. The possibility, however remote, that power will be misused in the future makes it unwise perpetually to preclude resort to the courts in such cases.101
A second congressional report grew out of the investigation conducted by the House Select Committee on Professional Sports. The Select Committee was established by the House of Representatives in 1976, with a mandate to investigate the apparent instability prevailing in professional baseball, basketball, football, and hockey, and to assess and report on the need for any remedial legislation.102 In its 1977 Final Report, issued after some 28 hearings, the Select Committee concluded that “adequate justification does not *21 exist for baseball's special exemption from the antitrust laws***.”103
During and subsequent to the hearings conducted by the Select Committee, the Justice Department has consistently and forcefully advocated full repeal of baseball's antitrust exemption. In 1976, Deputy Assistant Attorney General Joe Sims was unequivocal in expressing the Department's view that the exemption should be lifted:
Simply stated, I know of no economic or other data which supports in any way the conclusion that professional sports should be exempted from the antitrust laws. That being the case, this question should be laid to rest, unless and until baseball or another professional sports industry comes forth with a compelling case to apply different commercial rules to their business than are common in this country.104
Sims further explained that current antitrust principles, including rule of reason analysis, would recognize and take into account those practices within a sport or league that are “essential to the continuing viability of the sport or league,” and noted that several sports antitrust decisions have in fact taken industry needs into account in their analyses.105 According to Sims, “[t]he availability of this sort of an analysis*** marks as absurd any claim that the antitrust laws cannot rationally be applied to the professional sports business.”106 These views were reiterated by the Reagan Justice Department during a 1982 hearing, when Deputy Assistant Attorney General Abbott B. Lipsky, Jr. testified:
It has been the position of the Antitrust Division for some time that baseball's exemption is an anachronism and should be eliminated. I reaffirm that position today. I know of no economic data or other persuasive justification for continuing to treat baseball differently from the other professional team sports, all of which are now clearly subject to the antitrust laws. As I stated earlier, antitrust courts have sufficient flexibility in the rule of reason analysis to take into account any special considerations that may be found to exist in baseball.107
For their part, baseball's owners have repeatedly sought congressional support for the antitrust exemption granted in the Federal Baseball case,108 focusing on a number of rationales they believe justify their exemption. As the Committee reviews the owners' arguments, it is important to note that, as with any other group advocating an antitrust exemption, the burden of persuasion lies with the owners.109 It is also important to note that a number of the potential*22 concerns raised by the owners and set forth in the following pages are not implicated by H.R. 4994, which relates only to the unilateral imposition of anticompetitive terms and conditions of employment.

1. Baseball is not a business

The rationale for professional baseball's nonstatutory exemption from the antitrust laws, as articulated by Justice Holmes in the Federal Baseball case, was that professional baseball was not “trade or commerce in the commonly accepted use of those words.”110 However, as of 1993, Major League Baseball has exploded into a $1.9 billion-per-year industry,111 and it is now indisputable that it not only involves interstate commerce, but constitutes a significant interstate financial enterprise.112 Much of this growth has occurred in the last 20 years, with gross revenues having grown more than tenfold since 1975.113 And the indirect fiscal impact of professional baseball is even more significant: the most recent strike has been estimated to have cost an average of 1,249 full- and part-time jobs per major league city, and to have cost the local economy of each major league city an average of $1.16 million per home game.114
Despite the size and financial impact of professional baseball, its owners have long asserted that their industry is distinguished by its lack of profitability,115 and prior to the most recent strike had predicted industrywide losses of some $100 million for the 1994 season.116 However, it has also been noted that baseball franchises may have strong incentives to generate paper losses in order to obtain tax writeoffs and obtain more favorable financial conditions during negotiations with labor unions and municipalities.117 As a *23 result of these and other factors, Stanford Economics Professor Roger G. Noll, in his capacity as a consultant for the players union, reported that, had the owners not significantly underestimated their projected 1994 revenues and overstated their 1994 expenses, they would have shown a profit of between $50 million and $140 million had the season continued uninterrupted.118 Moreover, the debate about current operating income does not account for the perhaps more salient issue of the overall capital value of a baseball franchise, which has increased dramatically in recent years.119
Historically, obtaining fair and accurate financial data and projections concerning professional baseball has proven difficult.120 As a result, at the Subcommittee's September 22, 1994 hearing, Chairman Brooks sought full disclosure of the owners' books and financial*24 data.121 In response, Major League Baseball provided the Committee with summaries of financial information for the various clubs in the aggregate for the years 1975–1992, along with an unedited copy of the 1994 Noll Report.122 Unfortunately, this information is not adequate to permit the Committee or the public to evaluate objectively the clubs' true financial condition. For example, the owners failed to provide the Committee with any club-specific financial data, tax returns, information concerning actual “salaries” and “ expenses” paid to a club owner's own family members, information pertaining to related party transactions, stadium leases, and broadcast agreements and the clubs' broadcast allocation agreement.123 Absent this information, it is impossible to assess Professor Noll's contention that Major League Baseball clubs have significantly understated their revenues and overstated their expenses.124

2. Effect on the minor leagues

Another argument offered in support of the continuation of professional baseball's antitrust exemption is that it is necessary to preserve the minor league system. Currently, the various minor league teams are bound to major league affiliates through the Professional Baseball Agreement (PBA), pursuant to which, among other things, the major league teams contribute to the payment of minor league player costs.125 The owners of the major league and minor league baseball clubs assert that if the antitrust exemption were repealed, the major leagues would reduce or eliminate this so-called “subsidy” payment.126 The owners further argue that certain *25 aspects of the operation of minor league baseball, such as its reserve clause (by which players are bound to teams for up to 6 1/2 years), would be susceptible to legal attack if the exemption were repealed.127
The Committee traditionally views with extreme skepticism those who argue that their particular industry is in need of a special shield from the antitrust laws in order to survive. As Representative Watt remarked to Mr. Selig at the Subcommittee's September 22, 1994 hearing:
How is [the argument in support of baseball's antitrust exemption] different from any other industry? I mean, *** if I buy that, then I guess I buy exempting IBM and a number of other industries from antitrust also. I, for the life of me, can't understand why you think baseball has any more vested public interest in those things than any other business would have.128
However, repeal of the exemption would not necessarily have any impact on the major leagues' continuing need to develop player talent to remain competitive. As University of Illinois Law Professor Stephen Ross explained:
The bottom line is that major league owners spend over $5 million annually on player development because it is a prudent investment to do so, not out of altruistic charity to small and medium-size minor league communities. Whether that money is spent directly on players in their own farm system, or indirectly on players purchased from independent minor leagues, the prudence of the investment will not be affected by the antitrust exemption.129
It is also instructive to note that even with (and arguably because of) its exemption, Major League Baseball has sought to dramatically increase the share of player development costs borne by minor league franchises and their local communities in recent years. This is illustrated by the Professional Baseball Agreement negotiated between Major League Baseball and the minor leagues in 1990. The agreement reduced the major league teams' share of minor league operating expenses, required the minor leagues to make new and higher payments to the major leagues out of ticket *26 revenues, and required the minor leagues (and their home communities) to make a variety of costly stadium facility improvements.130 These changes came on top of a series of rules changes adopted prior to 1990 that further constrained the minor leagues' ability to operate profitably.131
The owners have also argued that repeal of the exemption will jeopardize the minor leagues by preventing them from maintaining their current method of operations, and that “unlike the other major sports,” baseball needs a special minor league structure in which it can develop its future players.132 But this assertion does not fully account for the fact that major league professional hockey, a sport subject to the antitrust laws, relies on a complex system of amateur, semi-professional, and minor league programs that are heavily subsidized by the major league teams. Evidence submitted during the investigation of the Select Committee on Professional Sports indicated that professional hockey spends an amount on player development comparable to that spent by professional baseball.133
Further, any possible impact that repeal of baseball's antitrust exemption might have on the minor leagues may well be mitigated by the fact that in such event the operations and key agreements pertaining to the minor leagues would be subject to a “rule of reason” analysis, thereby protecting those restraints whose procompetitive effects outweigh any harmful impacts on competition.134 Even if some aspect of baseball's minor league operations was found to be unreasonably restrictive–such as the reserve clause restrictions–players could continue to agree to similar restrictions on their movement, on an individual contractual basis or as part of a collective bargaining agreement. Removing baseball's antitrust exemption should not change the fact that major league owners have strong negotiating leverage when dealing with prospective minor league players, and the vast majority of minor leaguers are therefore likely to prove amenable to long-term contracts binding them to a team for a specified period of time.135
The greater threat to the viability of the minor leagues would appear to be the continued availability of the antitrust exemption to the major leagues. For example, if the major league owners jointly conspired to eliminate whole divisions of the minor leagues, the exemption could leave the minor league franchises powerless to fight back from a legal perspective. In such an event, as University of *27 Maryland Professor Arthur T. Johnson has noted: “[t]he preservation of baseball's antitrust exemption *** guarantee[s] that the major leagues' dominance will go unchallenged. There will be no guarantee that the current number of minor league teams will be maintained.”136 These very concerns were highlighted during the contentious negotiations leading up to the 1990 Professional Baseball Agreement, when Major League Baseball threatened to completely sever its relationship with the minor leagues.137 It was reported that in light of such developments, the minor leagues began fashioning a lobbying strategy to repeal the antitrust exemption.138 The fact that the 1990 Professional Baseball Agreement was ultimately agreed to by the parties does not diminish the future risk to the minor leagues. Indeed, Eddie Einhorn, an owner of the Chicago White Sox, has complained about spending over $3 million to develop one prospect who may not even make it to the minor leagues, and has previously proposed that the major leagues disband the minor leagues and instead contribute to a centralized development program into which players would be drafted.139

3. Effect on franchise relocations

Defenders of the antitrust exemption also contend that it is necessary in order to enable professional baseball to protect local communities and fans against abandonment by teams seeking more lucrative venues.140 They point to the 1984 Ninth Circuit decision in Los Angeles Memorial Coliseum Comm'n v. National Football League (“Raiders I”),141 in which the owner of the Raiders football team and its new home community (Los Angeles) successfully challenged on antitrust grounds the National Football League's refusal to permit the Raiders to relocate from Oakland under the League's three-fourths owner approval rule.142 However, it is important to note that in Raiders I, the district court did not hold that the NFL's restrictions on franchise relocations were per se unlawful, but rather, allowed the jury to evaluate the restriction under the *28 rule of reason.143 The court of appeals made it clear that there was ample room for the NFL to apply franchise relocation rules in a manner that did not unreasonably restrain competition, explaining that restrictions on team movement should withstand antitrust scrutiny where they are:
closely tailored to serve the needs inherent in producing the [professional sports league's] “product” and competing with other forms of entertainment. An express recognition and consideration of those objective factors espoused by the NFL as important, such as population, economic projections, facilities, regional balance, etc., would be well advised. Fan loyalty and location continuity could also be considered.144
And a subsequent Ninth Circuit decision reviewing the damage award stemming from the Raiders' move to Los Angeles specifically held that the NFL franchise relocation rule was not necessarily unlawful in all cases–but only that it was unreasonable as applied by the owners under the particular facts involved. See Los Angeles Memorial Coliseum Comm. v. National Football League (“Raiders II”).145
It is important to recognize that the application of “rule of reason” antitrust analysis in Raiders I and Raiders II has not disabled professional sports leagues from preventing objectionable franchise relocations. In 1984, the NFL was able to block the Philadelphia Eagles from moving to Phoenix.146 And, in 1985, the National Hockey League reached an agreement with the St. Louis Blues, keeping the Blues from moving to Saskatchewan.147 Moreover, the National Basketball Association, while ultimately approving the San Diego Clippers' 1984–1985 move from San Diego to Los Angeles, first won a court ruling that under its rules it could block the move.148
Furthermore, an antitrust exemption is a suspect means of protecting local communities against franchise relocation. Franchise relocation worries flow directly from a symptom of classic cartel behavior: the suppression of product output, or supply, below demand in order to increase price, and profits, for the benefit of the cartel members.149 Because the incumbent baseball club owners may exercise their franchise power not only to restrict relocations of existing clubs, but also to limit the formation of new clubs, many communities desirous and fully capable of supporting a major league club are unable to obtain one; and communities that have a club *29 know they keep it only at the owner's pleasure and at the risk of other communities' efforts to “steal away” one of the few existing major league teams for themselves. This chronic shortage of clubs gives incumbent owners powerful leverage during negotiations with their home communities over taxes and community-subsidized stadium construction and renovation.150 And because the individual clubs, though part of an organized league, maintain their separate financial identities, they have an incentive to act in their own interest when casting a vote on a franchise expansion or relocation. For example, the notes of the owners' meeting to discuss the San Francisco Giants' proposed relocation to St. Petersburg indicate that a major consideration leading some owners to oppose the franchise move was that their own revenues would be adversely affected.151
To date, baseball refuses to publicly commit to oppose any franchise relocation not agreed to by the community threatened with losing its club, or even to give the home community a “right of first refusal”–either of which would serve as a more straightforward means of preventing harm to fans and communities.152 Indeed, under the supposed “stabilizer” of the Major League Baseball nonstatutory antitrust exemption, both major league and minor league professional baseball have experienced widespread franchise relocations and threats of relocations, impacting scores of communities. Since 1950, Major League Baseball has permitted eleven relocations,153 with litigation ensuing after a number of the moves.154 *30 At least as importantly, during this same period major league franchises have threatened to move many more times.155 As commentators have noted, by simply exploring options for playing in other cities, teams have procured all manner of largess.156 As for the minor leagues, between 1987 and 1993 alone, forty-nine franchises moved–one out of every four minor league teams.157 The smaller communities appear to have an especially difficult time retaining their minor league franchises; nearly two-thirds of the franchise relocations between 1987 and 1993 occurred from communities with a population of less than 100,000.158 This trend has been exacerbated by recent stadium facility improvement requirements imposed on minor league clubs and their communities by Major League Baseball through the 1990 Professional Baseball Agreement.159

4. Effect on broadcast relationships

Another concern voiced in relation to the possible repeal of baseball's antitrust exemption is that it might unreasonably intrude upon the owners' ability to jointly negotiate national broadcast contracts. However, the Sports Broadcasting Act, which provides a limited antitrust exemption to enable the member clubs of professional sports leagues to jointly pool their separate rights in sponsored telecasting of their games to sell to a purchaser, clearly applies to professional baseball.160 Therefore, any congressional repeal of baseball's nonstatutory antitrust exemption would not prejudice professional baseball's ability to jointly negotiate such agreements with the networks. Major League Baseball would be in precisely the same position as the other major professional sports–governed by both the Sports Broadcasting Act and the antitrust laws.
Repeal of baseball's nonstatutory antitrust exemption, however, would permit the antitrust laws to apply to unreasonable restraints of trade imposed by a league on individual teams with respect to *31 their local broadcast rights. Well-established case precedent exists limiting sports leagues' latitude in abusing their local broadcast market,161 and there is no reason to conclude that baseball cannot live under the same rules as govern the other professional sports leagues. Indeed, antitrust rules in this area should serve to increase overall consumer choice and welfare, by permitting a team to broadcast more of its own games than a league might otherwise permit.162 For example, a recent antitrust action brought by the Connecticut Attorney General resulted in a settlement permitting State residents to view professional basketball games involving the Boston Celtics as well as the New York Knicks.163

5. Role of the baseball commissioner

It has also been asserted that professional baseball need not be subject to the antitrust laws, because of the existence of a strong and independent commissioner.164
Although the Committee does not accept the premise of this argument–that private regulation is sufficient to justify an antitrust exemption–close examination of the relevant history and facts indicates that baseball's commissioner has not been characterized by “strength” and “independence.” The argument is even further diminished by the fact that Major League Baseball has been operating without an even nominally independent commissioner in the two years since Fay Vincent's departure.165
The office of the commissioner was created in 1919, following the infamous “Black Sox” scandal–in an effort to restore public confidence in the integrity of the game.166 The owners at the time chose Federal Judge Kenesaw Mountain Landis to be the first commissioner.167 He served as commissioner for almost 24 years, and *32 is generally credited with restoring to the game a certain degree of the respectability it had lost during the “Black Sox” scandal.168
However, since Judge Landis' tenure, the independence–not to mention the strength–of baseball's commissioners has been uneven, to say the least. Happy Chandler served as Commissioner from 1945 until 1951, when the owners failed to reappoint him, reportedly because he had supported union activities of umpires, and had advocated the admission of African–Americans into the major leagues.169 Chandler was followed by Ford Frick, who served from 1951 until 1965, but was perceived by many to be dominated by Dodgers owner Walter O'Malley.170 Retired Air Force Lieutenant General William Eckert served only from 1965 until his firing in 1968.171 Eckert was followed by Bowie Kuhn, formerly outside counsel to Major League Baseball. Kuhn's 15-year tenure was scarred by his failure to receive the owner's support for another term, despite his very active campaign to remain as commissioner.172 Peter Ueberroth followed Kuhn in 1984. While Ueberroth was perhaps the strongest commissioner since Judge Landis, his single term was marred by the collusion cases brought by the players in the mid-1980's.173 As Smith College Professor Andrew Zimbalist has written:
Ueberroth stands out among baseball's commissioners in his ability to discipline and galvanize the owners behind a clear economic project. Unfortunately for the owners, the project involved collusion and left them saddled with a $280 million settlement.174
Ueberroth's successor, Bart Giamatti, died in 1989, after just 5 months in office.175 He was followed that same year by Fay Vincent, who was “relieved” of his duties in September 1992, when powerful owners objected to his proposed division realignment plan, his allocation of expansion fee revenues, and his perceived intermeddling in the owners' labor negotiating strategies.176 As an anonymous owner reportedly remarked after Vincent's assignment of a minority share of $190 million in expansion fee revenues to the American League: “That's it. Fay Vincent is history. Every American*33 League Owner I've talked to*** has serious doubts about renewing Vincent's contract.”177
At the conclusion of his service, Vincent pointedly warned that the “[o]wners have a duty to take into consideration that they own a part of America's national pastime in trust. This trust sometimes requires putting self-interest second.”178 But since Vincent's departure, Major League Baseball has operated without outside supervision, having instead chosen to police itself through an owner-dominated executive council headed by Milwaukee Brewers owner Bud Selig.179 The commissioner's position has remained empty for more than 2 years.
The powers of the vacant commissioner's office were recently weakened by an owners' “Restructuring Committee.” Previously, the linchpin of the commissioner's authority derived from a clause in Article I of the Major League Agreement and the Commissioner's contract bestowing upon him powers to take any and all actions deemed to be in the “best interests” of the game.180 The newly adopted Restructuring Committee's recommendations prevent future commissioners from using the “best interests” powers with respect to a whole host of matters–including issues relating to the expansion, sale, and relocation of teams; scheduling; interleague play; divisional alignment; and revenue sharing among the owners.181 Moreover, the commissioner is explicitly proscribed from using the “best interests” powers with regard to collective bargaining matters, so that he would have no power, for example, to end or prevent a play-stopping decision by the owners to stage a lockout of players over bargaining issues.182 Significantly, the new guidelines do not attempt to resolve the issue of whether the owners have the power to fire the commissioner without cause183 –the core dispute in Fay Vincent's 1992 departure, and a key consideration relative to the widespread call for the next commissioner to be truly “independent.”
After reviewing the changes the owners made to the commissioner's office, former commissioner Ueberroth commented:
Basically, the commissioner seems to have no portfolio, power or job. That's what it looks like from a distance. I think the changes dramatically change the position. There will be the appearance of more responsibility, but substantially less authority. That's the recipe for a non job.184

*34 II. H.R. 4994

On August 12, 1994, Major League Baseball experienced its eighth baseball work stoppage since 1972185 –more stoppages than in professional basketball, football and hockey, combined.186 This most recent work stoppage ultimately led to the cancellation of the remainder of the regular season and the World Series. The strike has become the longest-running strike in professional sports history, and the only sports work stoppage not only to result in the complete loss of post-season play, but to threaten to carry over into the next season. The emotional and financial damage to professional baseball and the country caused by the strike is tangible, and has been well noted by the media and the fans.187 This course of events has crystallized for the public the peculiar tendency of professional baseball to be forced to resort to strikes and lockouts as a means of resolving labor disagreements–a result, in large part, of its judicially granted antitrust exemption.188
H.R. 4994 would subject Major League Baseball's owners and players to the Nation's antitrust laws in the event one of those parties unilaterally imposes an anticompetitive term or condition on the other. While the case for a far broader repeal of the antitrust exemption is compelling, at this late juncture in the 103d Congress, the Committee opted to respond legislatively to the most urgent competitive problem facing Major League Baseball–its failure to be subject to the same antitrust rules as the other sports in the event of a breakdown of the collective bargaining process and the unilateral imposition of terms by one of the parties. As such, the legislation was specifically drafted so that it would not implicate issues relating to other activities, such as the operation of the minor leagues or franchise relocation.
The hearing record provides clear evidence that the availability of antitrust remedies as a last resort, while not a panacea, has contributed*35 in a positive fashion to resolving several labor disputes experienced in other professional sports. The case of professional football is illuminating. For example, in 1987, after the failure of negotiations both during and after the expiration of the collective bargaining agreement and an unsuccessful player strike, a number of players brought an antitrust challenge against the owners' unilateral imposition of a “Right of First Refusal/Compensation System,” which was included in the expired collective bargaining agreement.189 A Minnesota Federal district court ultimately ruled that the owners' unilateral imposition of the “Right of First Refusal/Compensation System” was unlawful,190 and the NFL owners and players were then able to enter into a new collective bargaining agreement.191 Likewise in professional basketball, several judicial decisions and settlements, reached during antitrust litigation between the players and the National Basketball Association after the breakdown of collective bargaining, have facilitated–and then been incorporated into–new collective bargaining agreements.192 *36 This has permitted professional basketball to continue operating without significant interruption.
Despite its neutral and narrowly written goals, H.R. 4994 has been criticized by some as being unfair. For example, at the Committee's September 29, 1994 markup, it was asserted that the bill would give professional baseball players a unique “choice” of remedies by allowing them to proceed under either the labor laws or the antitrust laws.193 However, there is no language whatsoever in the Committee-approved bill which would grant baseball players any rights not enjoyed by professional players of other sports. The legislation merely subjects any unilateral imposition of employment terms and conditions to possible challenge under the antitrust laws. It does not specify that any particular unilateral imposition would necessarily violate the antitrust laws; nor does it alter the operation of the rule of reason or the nonstatutory labor exemption.
It was further asserted that the bill would somehow create a risk of sweeping the minor leagues within its coverage, by subjecting them to the direct impact of antitrust claims, challenges and litigation.194 But again, close examination of the bill indicates that by intent and application, it could only grant rights to major league players. While it is far from clear that as a public policy matter the minor leagues should be entitled to any antitrust exemption,195 H.R. 4994 is nonetheless specifically limited to the unilateral imposition of terms, outside of a collective bargaining agreement, involving the major leagues.
Finally, it was asserted at the Committee's markup that Congress should not become involved in any labor strike “when there is no national security interest involved” and that the Committee should not take sides in the current strike.196 This argument also misses the point. The Supreme Court has repeatedly and affirmatively solicited Congressional action in response to the Court's grant of antitrust immunity in its now-discredited Federal Baseball decision.197 By failing to repeal the exemption in the face of the Supreme Court's granting professional baseball a unique antitrust exemption, Congress has effectively taken sides in an ongoing labor dispute. Given this history, it should not now require a “national security interest” to remedy such an inequitable anomaly.
The Committee wishes to make it clear that by supporting a narrowly crafted limitation on baseball's nonstatutory antitrust exemption, as reflected in H.R. 4994, it does not intend to imply in any way that a more comprehensive response is not also justified–or to imply that the courts should not act decisively themselves to correct this misinterpretation in an appropriate case. Indeed, the record before the Committee appears to provide a clear and compelling*37 case in support of outright repeal of baseball's antitrust exemption.

SECTION-BY-SECTION ANALYSIS

Section 1

This section states the bill's short title, the “Baseball Fans and Communities Protection Act of 1994.”

Section 2

Section 2 of the bill amends the Clayton Act to add a new section 27 partially removing the judicially created antitrust exemption for professional baseball.
Proposed new section 27(a) of the Clayton Act provides that if unilateral terms and conditions of employment in restraint of trade or commerce are imposed by any party that has been subject to an agreement between two or more Major League Baseball clubs and the labor organization representing the players of Major League Baseball, such unilateral imposition shall be subject to the antitrust laws.
The reference in section 27(a) to the unilateral terms and conditions being imposed “in restraint of trade” is intended to incorporate the same limitations as are presently set forth in the antitrust laws; such reference is not intended to create a new requirement, in addition to that imposed generally by the antitrust laws and their attendant bodies of jurisprudence. The references to “major league baseball” include the major league clubs comprising the National and the American Leagues,198 and any similar new clubs that may be established in the future.
The phrase “unilateral terms and conditions of employment” is taken from the law of labor-management relations. It refers to terms and conditions of employment imposed by employers on their employees, or vice versa, outside the context or beyond the duration of a collective bargaining agreement.
The phrase “shall be subject to the antitrust laws” is intended to incorporate the entire jurisprudence of the antitrust laws, as it exists and as it may develop.
By subjecting the unilateral imposition of terms and conditions of employment to the antitrust laws, the Committee does not intend to create any implication that such imposition would necessarily be unlawful under the antitrust laws. Rather, such imposition would merely be subject to challenge under the antitrust laws, as would be the case in other professional sports.
In so applying the antitrust laws, the various judicial doctrines which have developed over the years with regard to professional sports leagues would, depending on the applicable facts, apply to professional baseball. Thus for example, Major League Baseball owners would presumably be able to benefit from the rule of reason where appropriate with respect to analyses of player restraints,199 and the players would be able to seek equitable relief to invalidate such restraints to the same extent as players in other professional *38 sports.200 And in the context of an antitrust challenge to a unilaterally imposed term unchanged from an expired collective bargaining agreement, the defending party may be able, depending on the applicable facts and judicial construction, to incorporate the nonstatutory labor exemption into its substantive defense.201 However, in the case of a new term or condition–one that was not contained in the expired collective bargaining agreement or one that is imposed in a form changed from the expired agreement–the term or condition would appear to fail the second and third prongs of the Mackey test. That is to say, it would not be a subject of collective bargaining, nor the product of bona fide arm's-length negotiations.202
Proposed new section 27(b) of the Clayton Act would exempt from the application of subsection (a) any term or condition intended to apply solely with respect to a professional baseball player who is a party to any uniform player contract that is assigned, at the time of the imposition of the term or condition occurs, to a baseball club that is not a major league professional baseball club. This section clarifies that the bill does not confer any rights under the antitrust laws on any minor league players (i.e. players who are not on the roster of a major league club or who are not a free agent).
Proposed new section 27(c) of the Clayton Act clarifies that the legislation shall not be construed to modify or affect the rights or duties that any person may have under Federal labor law. All currently available processes and remedies under labor-related laws continue to be available to the parties. For example, the parties' duty to bargain collectively, under sections 8(a)(5) and 8(b)(3) of the National Labor Relations Act, 29 U.S.C. 158(a)(5) and (b)(3), will be unaffected by this legislation. Similarly, the legislation will also not affect the operation of the Sports Broadcasting Act, 15 U.S.C. S 1291 et seq., which explicitly permits the owners of professional *39 baseball and other sports leagues to pool their separate rights in sponsored telecasting of their games.
Proposed new section 27(d) of the Clayton Act excludes from the term “terms and conditions” as used in section 27 any strike or lockout. Thus, both sides are permitted to continue to use the respective remedy available to them, and the use of that remedy cannot be challenged under the antitrust laws. This merely codifies the existing antitrust understanding applicable to collective bargaining in other industries.

COMMITTEE OVERSIGHT FINDINGS

In compliance with clause 2(l)(3)(A) of rule XI of the Rules of the House of Representatives, the Committee reports that the findings and recommendations of the Committee, based on oversight activities under clause 2(b)(1) of rule X of the Rules of the House of Representatives, are incorporated in the descriptive portions of this report.

COMMITTEE ON GOVERNMENT OPERATIONS OVERSIGHT FINDINGS

No findings or recommendations of the Committee on Government Operations were received as referred to in clause 2(l)(3)(D) of rule XI of the Rules of the House of Representatives.

NEW BUDGET AUTHORITY AND TAX EXPENDITURES

Clause 2(l)(3)(B) of House Rule XI is inapplicable because this legislation does not provide new budgetary authority or increased tax expenditures.

CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

In compliance with clause 2(l)(3)(C) of rule XI of the Rules of the House of Representatives, the Committee sets forth, with respect to the bill H.R. 4994, the following estimate and comparison, prepared by the Director of the Congressional Budget Office under section 403 of the Congressional Budget Act of 1974:
U.S. Congress,
Congressional Budget Office,
Washington, DC, October 4, 1994.
Hon. Jack Brooks,
Chairman, Committee on the Judiciary,
House of Representatives, Washington, DC.
Dear Mr. Chairman: The Congressional Budget Office has reviewed H.R. 4994, the Baseball Fans and Communities Protection Act of 1994, as ordered reported by the House Committee on the Judiciary on September 29, 1994. CBO estimates that enacting H.R. 4994 would result in no significant costs to the federal government or to state and local governments. Also, enactment of this bill would not affect direct spending or receipts. Therefore, pay-as-you-go procedures would not apply.
H.R. 4994 would remove major league baseball's exemption from antitrust laws if the club owners unilaterally impose terms and conditions of employment on the players. By removing the antitrust *40 exemption under these circumstances, this bill would allow the labor organization representing the players to challenge the owners' decision in federal court. Enactment of H.R. 4994 would impose additional costs on the U.S. court system to the extent that additional antitrust cases are filed. However, CBO does not expect any resulting increase in case load or court costs to be significant.
If you wish further details on this estimate, we will be pleased to provide them. The CBO staff contact is Susanne S. Mehlman, who can be reached at 226–2860.
Sincerely,
James F. Blum
(For Robert D. Reischauer, Director).

INFLATIONARY IMPACT STATEMENT

Pursuant to clause 2(l)(4) of rule XI of the Rules of the House of Representatives, the Committee estimates that H.R. 4994 will have no significant inflationary impact on prices and costs in the national economy.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3 of rule XIII of the Rules of the House of Representatives, changes in existing law made by the bill, as reported, are shown as follows (new matter is printed in italic, existing law in which no change is proposed is shown in roman):

CLAYTON ACT

* * * * * * *
Sec. 27. (a) If unilateral terms and conditions of employment in restraint of trade or commerce are imposed by any party that has been subject to an agreement between 2 or more major league baseball clubs and the labor organization representing the players of major league baseball, such unilateral imposition shall be subject to the antitrust laws.
(b) Subsection (a) shall not apply to a term or condition imposed solely with respect to a professional baseball player who is a party to a uniform player contract that is assigned, at the time the imposition described in such subsection occurs, to a baseball club that is not a major league professional baseball club.
(c) This section shall not be construed to modify, impair, or supersede the operation of–
(1) the Act of September 30, 1961 (Public Law 87–331; 15 U.S.C. 1291 et seq.), or
(2) any Federal statute relating to labor relations.
(d) For purposes of this section, the term “terms and conditions” does not include a strike or a lockout.

*41 DISSENTING VIEWS

As introduced, the “Baseball Fans and Community Protection Act of 1994” (H.R. 4994) contained a number of fundamental flaws. First, the language of the original bill would have pre-determined that the antitrust laws were to apply (“the antitrust laws shall apply”) in the event the baseball players' union challenged an attempt by the club owners to unilaterally impose a term or condition of employment (such as a salary cap). So, the bill itself would have directed the district court to find what is normally the issue to be decided in these cases. That is, whether it is appropriate for the antitrust laws to apply or whether, instead, the parties should be required to continue the collective bargaining process. In effect, H.R. 4994 would have decided the issue of antitrust applicability before the suit authorized by the bill was ever filed.
Secondly, the original bill was inconsistent with the provisions and intent of the Norris-LaGuardia Act (29 U.S.C. S S 101–115). That statute strictly prohibits the federal courts from issuing injunctions in labor dispute cases. Despite this longstanding federal policy of non-intervention, H.R. 4994 would have imposed an “automatic injunction”, the effect of which would have been to stay the implementation of any unilateral term or condition of employment pending the outcome of the union's antitrust action.
The substitute sponsored by Congressman Synar and favorably reported by the House Judiciary Committee, is an admitted improvement over the original version of H.R. 4994. (For example, the language explicitly imposing a stay has been removed.) However, we continue to be concerned about both the propriety and timing of this legislation and oppose its enactment. Simply put, Congress should not intervene in an ongoing collective bargaining dispute unless a national security interest is involved. Clearly, as important as baseball is to our national psyche, a baseball strike is not a national security matter. The decision to legislatively move ahead on this matter at this point is also highly questionable. It would make more sense for Congress to revisit the basic issue of baseball's antitrust exemption next year, when the emotion and acrimony surrounding the current strike hopefully will have subsided.
Furthermore, the language of the substitute contains potentially inconsistent provisions that must be clarified. The new subsection 27(a) of the Clayton Act states that the unilateral imposition of a term or condition of employment “in restraint of trade *** shall (emphasis added) be subject to the antitrust laws.” Then, subsection 27(c) says that this language “shall not be construed to modify, impair, or supersede the operation of *** (2) any Federal statute relating to labor relations.” When read together what do these two provisions mean? Does the language preserve the non-statutory labor exemption as it has been construed by the courts? Does this language require that the baseball players' union decertify*42 itself before bringing the action under subsection 27(a)? Or, does it mean that the union could pursue an antitrust suit under subsection (a), without foregoing any of its rights or remedies under federal labor law?
At the Judiciary Committee markup, the substitute's sponsor indicated that its language was intended to place baseball teams on equal footing with all other organized employers with respect to the interplay between the labor and antitrust laws. Congressman Synar assured Committee members that subsection (c) of the substitute was added to make clear that baseball teams would have the same rights and defenses that are enjoyed by all other professional sports leagues and all other organized employers. That is, subsection (c) was intended to make all of the exemptions to the antitrust laws, particularly the statutory and non-statutory labor exemptions, available to baseball teams in any antitrust action brought under the substitute.
While we were pleased to hear Congressman Synar indicate that the substitute would allow the baseball teams to retain all of the usual exemptions and defenses in this area, we are concerned that the language of the substitute does not say this as clearly as it should. Specifically, we remain concerned that the language of the substitute could allow the players' union to pursue antitrust remedies in federal court while retaining all of their rights under the National Labor Relations Act. If so, they would be permitted to continue their strike and could continue to file unfair labor practices complaints with the National Labor Relations Board (NLRB). Such a result would not be consistent with the preponderance of the caselaw on the so-called non-statutory labor exemption. In such cases, the courts have generally ruled that a union must elect between labor law remedies and antitrust remedies. The question, here, is whether the labor exemption applies after a collective bargaining agreement has expired. The only circuit court of appeals that has decided this question, held in Powell II that the labor exemption survives an expired agreement as long as there is an “ongoing collective bargaining relationship.” Powell v. NFL, 930 F.2d 1293, 1302–03 (8th Cir. 1989), cert. den. 498 U.S. 1046 (1991).
The Powell II litigation began when the National Football League Players Association's (“NFLPA”) ended their 1987 strike. Initially, the NFLPA challenged the NFL's continued adherence to the free agency rules of the expired collective bargaining agreement. By the time Powell II got to the Eighth Circuit, however, the NFL had unilaterally implemented its “Plan B” free agency system after a collective bargaining impasse had been reached.
The Eighth Circuit disagreed with a district court finding that the exemption ended when the parties reached a bargaining impasse. The court noted that the labor laws provided the opposing parties in a collective bargaining relationship with “offsetting tools” through which either side could seek resolution of their labor dispute. The court reasoned that to allow the players to “pursue an action for treble damages under the Sherman Act [once impasse has been reached] would *** improperly upset the careful balance established by Congress through the labor law.” Id. at 1302. The court concluded that the labor laws, not the antitrust laws, govern disputes over terms and conditions of employment:
*43 The labor arena is one with well established rules which are intended to foster negotiated settlements rather than intervention by the courts. The League and the Players have accepted this “level playing field” as the basis for their often tempestuous relationship, and we believe that there is substantial justification for requiring the parties to continue to fight on it, so that bargaining and the exertion of economic force may be used to bring about legitimate compromise. 930 F.2d at 1303.
The same rationale was followed in the most recent labor antitrust decision involving the expiration of a collection bargaining agreement in a professional sports league. NBA v. Williams, Civil Action No. 94 CIV. 4488 (S.D.N.Y. July 18, 1994). The collective bargaining agreement between the National Basketball Association (“NBA”) and the National Basketball Players Association (“NBAPA”) expired this summer. Nevertheless, the NBA teams have continued to operate under the terms of that expired agreement, including the salary cap and free agency provisions. After the NBAPA threatened to sue the NBA under antitrust laws for continuing to apply these terms, the NBA filed suit against the NBAPA and representative players. The NBA sought a declaratory judgment that the federal labor laws governed the dispute between the parties and that, as a result, it lawfully could continue to apply the terms of the expired agreement. The NBAPA and representative players counterclaimed, alleging the continued imposition of the salary cap and free agency rules violated and antitrust and was not protected by the labor exemption.
Judge Duffy of the Southern District of New York found that both sides were “simply using the court as a bargaining chip in the collective bargaining process” in what was “a labor dispute that does not belong in litigation.” Williams, slip op. at 6–7. The court found that the rationale of the Supreme Court precedent establishing the nonstatutory labor exemption and the policies of the federal labor laws “mandate that the appropriate standard to apply in the Powell II standard.” Id. at 24.
The court concluded that the labor laws control in such disputes. Quoting from Professor (now Judge) Winter's seminal work on the interplay between the federal labor and antitrust laws, the court explained that:
Collective bargaining seeks to order labor markets through a system of countervailing power. Thus, it is often referred to by economists as bilateral monopoly. If such a structure is to be protected by law, then logically the antitrust claims between employers and employees must be extinguished. William, slip op. at 24 (quoting Jacobs & Winter, Antitrust Principles. 81 Yale L.J. at 22.)
The court declared that the antitrust laws did not apply in what was purely a labor dispute between the NBA and the players' collective bargaining representative. According to those labor laws, the NBA could lawfully continue to operate under the terms of the expired agreement. The court closed with the following suggestion to the parties:
*44 [The] Parties are once again urged to pursue the only rationale course for the resolution of their disputes; that is, of course of collective bargaining pursued by both sides in good faith. No court, no matter how highly situated, can replace this time honored manner of labor dispute resolution. Rather than clogging the courts with unnecessary litigation, the parties should pursue this course. Williams slip op. at 28–29.
It is important to emphasize that neither the NFL nor the NBA have an antitrust exemption. It should be further pointed out that the National Hockey League (NHL)–currently involved in a work stoppage–is also generally subject to the federal antitrust laws.1 There is also considerable speculation that there could be a work stoppage in the NBA within the month. Nevertheless, all three of the other professional sports leagues have seen considerable labor strife, not dissimilar to that which we are witnessing with respect to baseball. It would appear that labor strife in professional sports has more to do with economics, than it has to do with the applicability of the federal antitrust laws.
Baseball's antitrust exemption has received considerable criticism and has been “under fire” for many years. The Synar substitute, of course, would not repeal many aspects of baseball's antitrust immunity. However, at this point, it might be useful to point out the problems that outright repeal of the antitrust exemption would bring with it. For example, the relationship between the major league teams and their minor league affiliates would be seriously undermined if the antitrust exemption is repealed in its totality.
Specifically, the major league teams currently enter into contracts with minor league players that bind those players to a particular club under a “reserve clause” for a period of six and one-half years. That reserve clause–which no longer applies to major league players after a certain number of years of service–would be subject to challenge under the federal antitrust laws as a restraint on trade. No major league team would have the financial incentive to continue to invest large sums of money in the minor leagues in such an uncertain situation. Specifically, why should they invest in minor league player development if they had no on-going assurance that the players (they had initially signed) would remain part of their organization for a reasonable evaluation period? In addition, the amateur draft which provides the bulk of players for the minor leagues would also be subject to a challenge under the federal antitrust laws. Consequently, it is important for Congress to recognize that the business relationship between the major league clubs and their minor league affiliates would be altered if legislation unconditionally repealing the antitrust exemption were to be enacted.
Furthermore, there are other aspects of major league baseball that are currently exempt that could be challenged under the antitrust laws if the exemption was removed in its entirety. For example, the territorial broadcasting rights that each team is allocated *45 for specific regions of the country could be challenged. Similarly, the reasonableness of the rules governing franchise expansion and franchise relocation decisions could also be challenged under the antitrust laws if the exemption were to be removed. The point is that a number of baseball's everyday business operations would become the focus of antitrust litigation, bringing with it confusion, delay and the threat of treble damage awards.
The substitute attempts to limit its scope of labor disputes between the major league players and the owners, thereby not having any impact on the minor leagues. Once again, during the Committee's markup, Congressman Synar attempted to allay concerns about the language of the substitute. He stated: “It specifically exempts (the) minor leagues from the repeal of the antitrust law exemption in the bill.” Nevertheless, concerns have been raised about the language in subsection (b) of the substitute from the minor league perspective. They note that it does affect some minor league players in that the recent “Basic Agreement” between the major league owners and the players' union involved certain aspects of minor league contracts and affects the rights of minor league players carried on major league rosters. The bill needs to be further amended to ensure that there is no adverse impact on the minor leagues.
To summarize, the problem with the substitute version of H.R. 4994 is that the players' union may not be required to elect between labor law remedies and antitrust remedies, a result that would be inconsistent with policies previously established by Congress and the federal courts with respect to labor disputes. The Major League Baseball Players' Union could be permitted to retain its rights and remedies under labor law while, at the same time, seeking an antitrust law treble damage award in federal court. That result would amount to Congress picking sides in a highly publicized labor dispute–a dispute with no national security implications. The enactment of H.R. 4994, as reported by the Judiciary Committee would be a bad precedent and serious public policy mistake. Congress should not intervene but, rather, allow the collective bargaining process to continue.
Hamilton Fish, Jr.
Henry J. Hyde.
F. James Sensenbrenner, Jr.
George W. Gekas.
Howard Coble.
Steven Schiff.
Jim Ramstad.
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