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3 R TR B Wi OCEEDINGS
2% ereupon,
£ ... SOUTHE e G, o T LYLEROSBOTHAM,
(9) JERRY GREENBERG, individu : t4) business address at National Geogruphic Society,
(5) mcl?ﬁ)Ag GREENEE%RG, individug[’ly : t3) 1145 17th Street, N.W.. Washinglon, D.C. 20036,
(6) Plaintiffs, i (6) was called as a witness by counsel for
N v. . : Case No. {71 Plaintiffs, and having been duly swom by the
(8 NATIONfA(I:.. E}E(I))GRAPHIC SOC]E}[‘\}’ EN : 97-3924 8 ijkl:ltary Public, was examined and testilied as
(9} IDhstrict of Columbia corporation, : - ARD (91 tollows: : .
(10) NATIONAL GEOGRAPHIC ENTERPRISES, :Magistrate {10 EXAMINATION BY COUNSEL FOR PLAINTIFES
{11y INC., a corporation, and MINDSCAPE,: Judge Tumoff (11) BY MR, DAVIS:
(12) INC,, a Californta corporation, {123 Q. Would you state your name, please,
(13) Defendants, : {131 A, Lyle Rosbotham, .
{14) semmmmecmaimaaaad (143 Q. And may we have your bysiness address?
{15} Washington, D.C. (15) A, That's National Geographic Saciety,
(16} _Friday, July 24, 1998 . t16) 11435 17th Street, Northwest, Washington, D.C.
{n Deposition of LYLE ROSBOTHAM, a witness (111 20036 .
. {18) herein, called for examination by counsel for (8) (. Could we have your home address?
119} Plaintiff in the above-entitled matter, pursuant 119y A, It's 1001 Elm Avenue, Takoma Park,
{20} to notice, the witness being duly swom 1:31 DONNA (20) Maryland 20912, . .
21} A, McCALLEY, a Notary Public in and for the (213 . Where are you employed? )
(22} District of Columbia, taken at the offices of (22 A. Atthe National Geo%raphlc Society, _
(23) Kirkland & Ellis, 653 15th Street, N.W. . tz31° Q. How long have you been employed there?
{24) Washington, D.C. 20005, at 920 am, Fnday, (24} A, 13 years. .
(25) July 24, 1998, and the proceedings being taken (250 Q. And what position do you hold now?
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(1} down by Stenotype by DONNA A, McCALLEY, and 11y A, I'mcalled senior art director in the
(2} transcnl‘ged undeér her direction, {2) book division,
(3) t3y Q. Does that mean that there are other an
{4) APPEARANCES: 41 directors in the book division? )
(3] (53 Yes, other senior art directors, as
(6 On behalf of the Plaintiffs: (6] well. _ i ]
(M NORMAN DAVIS, SQP 17 Q. How many art directors are there in
18) Steel Hector & Davis LL {8) fact in the book division?
{9 200 South Biscayne Boulevard (9 . Five. L
(10} - Miami, Florida 33131-21398 {10y Q. What does the book division do bevond
(11 (305) $77-2988 (11) what the name implies?
tazi t12) A, Well, in addition to books, we do
(13)  On behaif of the Defendants: (13) calendars. We've done some games. That's about
(14) NAOMI JANE GRAY, ESQ. (14) t, . o
(15) Weil, Gotshal & Manges LL (15: Q. And have you been in the book division
{186) 767 Fifth Avenue (16} during the 13 youts of your emEloym:_:nt'?
{1n New York, New York 10153 (17) Nuo, I've been in the book division
{18) (212) 310-8078 (18) about the last four or five years, -
{19) 119 What did you do prior to that?
{20y ALSQ PRESENT: 20 A, Just prior to that, | spent a year and
(21} IDAZ GREENBERG ¢21) 4 half as the art director of National Geographic
{22 (22) Traveler, their travel magazine, and all the time
(23) . (23) prior to that was spent as the art director af u
(24) (24) scientific journal called National Geographic
(25 (25} Research. [t's no longer published,
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(1 CONTENTS 1 Q. Towhom do you report? ) .
(2) WITNESS EXAMINATION BY COUNSEL FOR iy A My immediate sug_ervnsor is David
{3y LYLE ROSBOTHAM PLAINTIFF 3 Griffin. He's the design director of the book '
{4} By Mr. Davis {41 division,
t5r 7 51 Q. And when I say to whom do you report,
(6} EXHIBITS (6) what does reporting mean? On whai kinds of
711 ROSBOTHAM EXHIBIT NO, PAGE NO. (7 things are you hcldg‘ accauntable? [n other words,
81 1 Setof Geosafari cards : @) what kinds of decisions can you make on your own
(9t 1A Transparent cards 13 (%) and what kinds of decisions do you have (o get
(10) Book Division Artwork Contract 18 {10} approval on?
(11) 3 The Living Reef 2 (11 MS. GRAY: Objection to form, '
(12) * 4 Photocapies of drawmlgs : 30 1z} THE WITNESS: " I'm not sure what vou're
(13i * 5 Photocopies of pages from . (131 asking, ’
(14} The Living Reef .46 (14} BY MR. DAVIS:
(s} * 6 QreenberE, Jerry material 48 s Q. Well, let me try it again, Can you
(16) 7 List for The Sea’Around Us 50 118 tell me about your relations ip with the design
{171y & Preliminary Recording Sheet 52 {171 director.
{18} . o 118y A. Well, we all - all the art directors
{19y * Composite exhibits (1% work relatively independently on assigned
(20} (20) projects, There's a review process that includes
{21} t21) David Gritfin and usually other peaple, as well_ -
{22} (22} Q. Canyou tell me Some more about the
2 123} review process? i
( s) (24) A. Ifit's a book, which it normatly is.
(23) 125) - then the -- a style chapter is -- an urt director
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"0 creales a style chapter and puts it - prints it SV THE WITNESS: [i let you rephrase
'Lt out.puts iton a wall and then there's a review {2} it . .
i meeting with people invalved with the project and {3} MR. DAVIS: Would you read the question
¢ they look at what's on the wall. (4) back. ) .
"©+ i As that particular project goes 15) THE REPORTER: "Question: Is it fair for
5 forward, does that review commiftee pass on {8) me then to say that - that on most, if not all,
7+ what's happening? . . 17 of those proi::cts you use statf artists as
izi  A. There's a final review with the whole .18) required, rather than freelance artjsts?” .
2 lavout on the wall where the whele book is seen (9) THE WITNESS: Weil, what are you asking
i1 atune time and usually the same people will (10) here, what do you want to know?
21 reconvene and look at'it then, . (1) BY MR. DAVIS: .
S . Does any one person have uitimate 12) Q. Allright. We were talking a moment
Y re.\'ponxlblllt{ tor making decisions about a {13} ago about -- about your involvement with
viooproject like that? {14) freelance artists -
i A, Umnotsure - 115 Al %mess nods.) . .
iab Q. Do you have ultimate -- (1e) Q. en you're working on projects that
fr A New (171 doa't involve 4 freelance artist, do you work
- (J. --responsibility? . (18; with actists of some other kind who are not
iz Al 'm not sure what ultimate means in {19} freelance? :
(20) that situation. (z0) A, No. o ‘
tzhr Q. Okay, we'll - (21) %\ All right, then is it fair forme to |
(w2 AL It poes right on up. . ] {22} say that the only tl_megou work with artists is
e Q. Well come back to that a little bit {23) when you work with {reelance artists? .
1241 later. What is your education after high 240 A.” Yes. ]
224t school? : 1259 Q. Does The Geographic have statf
Page 8 _ Page 11
‘2. A ['ve golan undergraduate degree in 1) artists? .
- psychology 2 A. Theydo, ygah, L
. And what year was that? (3 Q. But'in your particulac'activities, you
Hro AT . . (4) don't work with those people?
P fg. Did vou have any studies other than {5) A, No. That's rl%ht. )
141 that’ {6) Q. You have said that you work in a
A Na. o ) (7) typical year ~ and I'm {us_t using approximate
Q. Did you have any training or schooling (8) numbers here, I'm not irying to be specific about
12) of any kind in terms of art? (91 this. In a given year, you'll work on perhaps a
(10) . No. ‘ {10) dozen projects dny given year, But on only once
Q. Art work? . . (11) or twice on those &ro]ects are you involved with
1nzy Al ['ve taken short workshops trom time to : (12) Ireelance artists. What then do you do with
f1ar time, ] ] 113} those pmiects, those dozen of 50 projects? What
(14 Q. How did you become an art director? {14} 1s your role?
115y A, Let's see. ] started out doing paste-up t15) A, It varies greatly. When [ say a dozen,
L1 jobs - let's see, {tskindofa convoﬂted . (16) my involvement can range trom very slight to
(17 scenarip. My wite actually learned graphic arts {17) being the art director for the actual project.
119 on the job as'un item, so then she began {18) . What would very slight involvement
il taking, aeceptin tregfancejobs. I started {19) consist of? .
i70; sharmg those jobs with her at home, leamed the tz0) . A It might be an hour spent fixing a
.-t basics that way, und then mysel[ started taking (z1y problem file for someone else that can't - that
<o freelance work. And it just evolved from (22} won't print for some reason,
+ there. . (23)  Q." And at the other end you would be art
Q. This was before vou were employed at (24) director, is that nght?
. The Geographic or - {233 A. Right.
Page 9 : Page 12
A. Yeah. quite u bit betore. o 1) - Q. And what dges that involve?
o . Is vour wile emploved there? {2) A, Actually designing the product from
v A N ’ ) . (31 scratch, . '
i 0. How oflen do you work with artists as (47 Q. When you design a product from scratch,
2 freejance contractors? (5! do you follow that product all the way through to
1=+ A, Not very often. ' {6} some conclusion? '
:7 Q. inagiven vear, would that be -- would - 1y A, Yes, ,
. you work with more than five? 18 MR. DAYIS:  Would you please mark that
=+ © A No. . ‘ 19 as Rosbotham Exhibit .~ '
e Q. Would you work with more than two? : (10) - (Rosbotham Exhibit No. 1 was
it AL No.in 4 given year, no. 111} marked for identification.)
L 0. Would you work with at least one (i2; MR. DAVIS: Would you like to look at
L lreelance artist'in every year? . (13 that?
: . No, [ couldn't éven say that tor sure. (14 BY MR. DAVIS; _
Thete mj[ght be a year in there where [ did not. (15) . Mr. Rosbotham, let me show you what has
it ). How many -- just approximately ma {16) -now been marked as Exhibit 1. .
14 given year, how many ditterent projects do you 111 A Uh-huh.
work On as an art director? i18) . Ask you if you've seen that before?
Maybe a dozen. 119 A, Yes. . )
Q. 1sif fuir for me then to say that - (200 Q. Did ;ou have a role in the preparation
thut on most, il not all, of those projects, you {21) of that item
use staft artists as required, rather than 221 A, Yes,
3 freefance artists? o t23y Q. What was your role?
(24, MS GRAY: Objection. : (24} A, At some point in the middle of the
o MR, DAVIS:  You can answer, (28) process, [ became the art director for this set
Page 7 to Page 12 ALDERSON REPORTING COMPANY, INC,
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Page 13 Page 16
of cards. d (1} son}f way with an artist?
. irector - or was (2) . Yes. S
meg o,}g gﬁmt&iﬁt ire {3 (3. And what was the artist's name?
. There was. It was Beth Molloy. 4y A, Warren Cutler.” | )
Q. Is she employed at the Society 5 Q. And how did you tirst become involved
A, Not now, if you're asking now. _ (6} with him?
Q. How did you happen to become the art (1 A. [ don't know how he first became
director? _ t8r involved in the sense that | don't know how
A. It was assigned to me. i ) (9) the -- how the process began. [ mean, what -
ttoy Q. How far along was the project when it (20) and what happened was [ remember having meetings
© {11} was assigned to yuu?g 131) with Warren about these cards. )
(12} A. Let's see.” As best I can recall, (121 Q. When you became involved with the
(13] the - the cards here that are non 3-D cards that ' (13) progcqt, had Mr. Cutler submitted any kinds of
{14) are not a[‘mntcd.on the clear plastic sheets were . (14) materials to the Society for consideration or
(15) essentially designed, and the plastic - the - ‘ {15) review? .
{16) trangparent cards were in a process thatwas ' {16)  A. No, Idon't think so.
(17) partly destgned. (17) Q. The Society has identified a person _
(183 i Okay. May I borrow that back? t18) named Megan Ullman as a researcher on this
(19} Sure. - . . (19} project, Do you know what her role was?
(20} MR. DAVIS: I'm g%m to take an itemy tzo} _ "A. No, I even forgotten her name,
(21} out of this packet which is _X_Elbll I and ask the - t21} forgotten that she was involved, in fact. Sono,
122) reporter to mark that as Exhibit 1A: . (22t Ican't sg. ) .
23 (Rosbotham Exhibit No. 1A was' 23t Q. Did you ever have any dealings with her
(24) marked for identification.) (24) yourself? . .
(25} BY MR. DAVIS: ‘ t25) A, Asregards this project? [ don't know
Page 14 Page 17

(1) Q. Now, if you would look at Exhibit 1 for (1) because [ hadn't even remembered her.

{2) me again, please. (22 Q. Did you work with a Barbara Brownell on

(33, A” Uh-huh, . t3} this projec

() Q. I'wantto iryto get a description of 4 A Yes, i

(5) what the exhibit consisis of. Now I have just 8) Q. What was her capacity or her role?

(6) had taken cut one of the components of Exhibit 1 6) A Asbest[ remember, she was the

{7y and had it marked 1A. Can you tell me what that . {7 editar. o

(8) is? . (8} Q. And what does -- an editor for the

(9) A, This- . (9) praject or an editor in some other sense?

(1) Q. Firstofall -- 110) = A, No -~ well, she is an editor on our
(1) A, Yeah, - | 111 staff and she was the editor on this project as
{12) Q. Forgive me, let me start at the {12) far as | remember.
(13} beginning. Can J:ou tell me what the whole, 1130 Q. Did E(ou report to her?
(14) packgtgc 157 I3 there awq; that you conveniently (14} A, No, [can't say that. )
(15) identify what Exhibit 1 is7 (15} Ql Do you know what role she played in the
(16) A, "It's a set of Geosafari cards, (16) development of this project?
nn Q. Al nght. Do you know who they were 1nn ICIS. GRAY: 1object to the extent that
(x8) prepared for? . . {18 it calls for sBeculauon. o .
(19) . For Educational Insights, (15} MR. DAVIS:  I'm asking for his
{z0) Q. Now, can you tell me then with | 120 knowle‘}%e. : )
(21} reference to Exhibit 1A what that is? : (21) THE WITNESS: Well, say that again.
(22} A, This is what I was caling the | 122y BY MR. DAVIS: '
(23) transparent cards, it's actually three 230 Q. Do you know what role she played on the
(24} transparent pages on a = bound to a cardboard (24} project?
(25) back with a spiral binding. (251 ° A, No, [ really don't.

_ Page 15 - Page 18

X [§8) Q. And apart from Exhibit 1A, the other 1o Q. Did you ever discuss the project with

[ (2) components in Exhibit I are cards only? ) (2) her? :

: A Rl%l!']t. . 3v A, Oh, yes, '

4) Q. Isthataway to put it? (a1 Q. Whit kinds of things did you discuss?

{5} A. Right. . 5} A. I honestly don't remember specitics. |

(6 Q. With reference to Exhibit 1A, would you (6) mean, [ remember, you know, her presence at

{7) now tell me at what stage in the development of {7) meetings that we had, but it's too long ago to

(8) 1A you became involved with that? ta} remem%er, you know, what we discussed.

(2) . Okay, fitst of all, I should say that (30 Q. Did'she ever direct you to do one thing
{10) my memory on this is not real clear, things are - (10} or the other with respect to that project? Or
{11) pretty hazy, But to my best recollection, this (11) anything at all, did she ever direct you to do
112) was in what 'd call the eady stages of design i12) anything with respect to that project?

{13) and also I think the early stagesof s A %honcstly don't remember.
(14} congeptualizing what it would be physically, _ {141 Q. You've mentioned Warren Cutler. With
115) Q. Had an'artist been retained at the time (15) reference to the entire Exhibit I, the GeoPack,
116 ¥ou came on board on the project to work on item (16} cun you tell me what role he had with that entire
117 1A or Exhibit 1A? ' . i (17} ?ac kage? I[n other words, did he wark on all of
(13) A, [honestly don't remember if an artist .18} the components in that package?
(19) had already been hired ornot, . st A As far as [ remember, hie only worked on
(z20) Q. Did you play any role in hiring an (201 Exhibit LA here, transparent overlays.
(21} artist? . (21} MR, DAVIS: Would you mark this,
(z2) A, No. ) (22} please, as Exhibit 2 to this deposition.
22y Q. Do you know who did? (23} (Rosbotham Exhibit No. 2 was
{241 A. No. . . 124} marked for identification.)
{25) . Q. Did you eventually become involved in 125) BY MR. DAVIS:

ALDERSON REPORTING COMPANY, INC. ) Page 13 to Page 18
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Page 19 Page 22
). Would vou tuke a moment. please, und ity A. Yeah.
" ook at what's iow been marked as Exhibit 2. (2) Q. --that goon.
A Uh-huh. . i1 A. Right . .
. And then tell me if you've seen that (4) . But in terms of the content of the
. betore? N t5) work, is there anything done between the time you
1 A. [don't have any memory of it, but (6) receive a final painting and the time we see It
. believe that this is my signature on here. (71 inthe Imalﬁ)roduct? o .
81 (). There are at [east three signatures on &) A. Well, the final pamhn% itself isn't
43 the bottom of the page, yours would be - (9] altered but the final painting does not include
it A, The art director signature. (10} the type and other elements on this card.
{11) q All nght. Does that tell us that you {11} J. Okay. But exceﬁ{ tor those kinds of
112} would have negatiated this agreement? (12) addiiions, is there any other change that's made
i1x) A I'm sure that [ would have been the one (13) mn the final painting before it goes into the
(141 to have Warren sign this. But as to actual (14) product?
t15+ negotiation of the price, [ don't remember. (18) * . A. No. ) - ]
(s Q. At the top of the document, it is (16) Q. By referring to Exhibit 2, does this.
117, identified as baok division anwork contract. (17} document refresh your recollection at all in
s A, Wrmes,s nods.) . (19) terms of where Mr. Cutler stood in producing or-.
ST . Was this a more or less standard form.. t19) doing his work on this project at the time when
i2-+ in use in the book division or were there some (20) you became invol L
L variations on this form? . (21 MS. GRAY: Objection to form. .
) There may have been variations. Butas (22) MR. DAVIS: Would you tell me what is
tar as this -« this contract wasn't made up {23) the problem with it? . = . .
¢ specitically for this. ) 124) . MS.GRAY; I think it's confusing the
Q. So’in your experience with the book 1251 way it's worded. You can answerifyou . .
Page 20 Page 23
1 division, you have seen this contract used with (1) understand.
21 other situations? (2 .MR.DAVIS: Do you understand the
i Al Yes. (3) question? : )
40 Q. Atleastin this format? 1) THE WITNESS: No, [ was going to ask
i54 . Yes. ) . {5) you angwazdto explain.
s Q. Exhibit 2 makes reference to four {6) Y MR. DAVIS: C
iy pieces of artwork. Do you see the place I'm 1) Q. Allnght, You testifted a few minutes
i rcterrm6 to? ‘ 18 ﬁo that you didn't recall just how are far along
© A, Uh-huh, yes. o ] t9) Mr. Cutler was ~
L Qb Waouid those be the four pieces in 101 A, Yeah. :
Exhtbit 1A? (11) Q. --in the project -
A. Yes . . i12) A, Right, -
: Q. And on the contract just below that is {13) Q. =~ when you came on board.
i reference to nl-%ht pencil dué date, (1) A, Right. . L
A, Uh-huh. . (15} Q. And I'm asking whethert Exhibit 2
(2. What does ttht pencil mean? 116) retreshes your recolléction as to just how far
A, A tight pencif rendering. In other (17) along Mr. Cutler was in working on the project at
1% words, the -- sort of the artwark in outline. {18) the time you became art director for the
‘ o Q. Would that be synonymous with the word {19) project, . )
b . =
: (207 sketch or is that not -- does that word not fit (20) A. Thave to say no. .
1 (21} here? 210 Q. Inyour exgenence, would an artist
i (22) A, No, that's -- that's lairly accurate. (22) have bﬁun work before a contract was executed?
1 i2v1 Q. How many of these ight pencil i23) MS.GRAY: Ohbject to the extent that it
2241 renderings would vou expect to receive from (24 calls for sEeculatlon. . .
27+ Mr. Cutler on a project like this? (25) THE WITNESS: ' In my experience, 1t has
" . e e
' - Page 21 Page 24
oo AL Tdon't think there's any way [ could 1) happened.
sencralize. : O ) (2) BY MR. DAVIS: . ..
2. Do vou know how many i fact you did (3 Q’ Do you know whether it happened in this
recerve’! T {4)- case?
A Nooo ] } 150 A, No, Idon't. . .
w1 Q. Also in the contract, it says final t6) Q. When you became involved with the
T pamtings due and a date is shown,. (7) profect as art director, did anyone other than
- A %)_h-huh._ ] (8) yourself have contact with Mr. Cutler?
= 2. Final paintings would be what? (2 . [ don't have any specific memory of
t1m A. The final painted art. . {10} that, but I'm sure that they did. [ would expect
izt Q. All right.” Then is it correct for me {11} that theﬁd: ] o
{13 to understand that there would tirst be a tight (12} Q. How would that - if ?uu expected they
(i3 pencil sketching done, one or more -« (13} did, how would that wotk? [ mean for what
{d) .. Right. L (14} Furpose would there be contact with persons other
L% (2. And then tinal paintings? (15) than yourself? . .
Ee AL Right. o ) (18} MS. GRAY: Object to the extent it
T Q. Isa tinal painting translated into ‘ (17} calis for sEeculatlon. You can answer,
t12: what we see there in Exhibit [A? [n other words, (18) THE WITNESS: Ask me agam.
i191 15 anvthing done (o the final painting between (19} MR. DAVIS: Sure. Would you please read
icwr the time you receive a final painting from the t20) the question back, ;
t.11 urtist und the time it appears in the product to 1) THE REPORTER: "%uest:on: 1f you
.0 change the content? 122) expected they did, how would that work? I mean
‘ Tao change the content. Well - (23) for what qurpose would there be contact with
s 3, Tunderstand there are a lot of {24) persons other than yourself?"
technical and reproductive processes - {25) THE WITNEY

88: Okay. Again, {am

Page 19 ?d“ﬁage 24
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Page 25 Page 28

(1) speculating because I don't remember, but he (11 respect?

(2 \&If)ould cerglinl - ] (21 A No. ) e

(3 MS. GRAY: Donlt guess, if you're 133 Q. Referring again to Exhibit 2 in that )

(4} uessing_ I mean you can answer the quesﬁon but {4) same paragraph in the middle of the paragraph, it

(5) gon't uess. - i53 says: It should be understood that the artist

(6} HE WITNESS: Okay. 16) will be required to make corrections of rework

(7 BY MR. DAVIS; (1) finished art at histher own expense it the errors

(8 Q. Well, Jet's back up now. You testified (8) are made by the artist by choosing inaccurate

(9} previously - I'm not - this is not a game of {9) rescarch materials. : .

(10} ﬁ-icks here. {10} _ Did M. Cutler make any errors during

(11) A, Right. | (i1 the time when you were involved with the project

(1z2) Q. You testified that l\1«>u expected, you (12] in choosm% research materials?

(13} expeot that others would have had contact with (13) . Notthatl knowof. N

(14} him, (14 Q. Did you take any steps in the course of

t15) A, (Witnessnods.) Right. | (15} your role in the project to determine whether or

(16) Q. So based on your expectation - (16} not he had chosen inaccurate research materials?

(in . Yeah, (170 A, Did I take any steps to --

(18] Q. --that others would have had contact (18) Q. Take a look at Exhibit 2.

{19) with him, what kind or kinds of contact would 11 A. Yeah.

{z0) that have been? . ‘ (200 Q. I'mreading from -

(z1) A, I'mthinking that it would have been 21 A. Yeah.

(22} contact with a tesearcher on the project, and you (z2) Q. -- the middle of that sume paragraph.

(23) know, I remember that we had mectings with 23) A, Yesah, ", ]

(24) Warren, myself and at least Barbara Brownell. I 20 Q. AndI'm garaphqasmg on the language in

i25) don't remember all the people at the time, so - 125} there in the middle, which refers to errors made
Page 26 Page 29

~(1) Q. What was the role of a researclier on (1) by the artist in choosing inaccurate research

(2) this project? ] {2) materials.

(3) IE gamn, [ don't remember specifically, (31 A, Qkay.

(1} you know, what — what happened, but -- my £} . Did you ever become aware that

(5) problem is I don't — I don't remember, I don't t5) Mr. Cutler had chosen inaccurate reseurch

(6 Eave any idea how these cards were (6) materials?

(7 conceé)t_uahzed, so T don't know the roles Eeop[e (M A, No. S

{8} played in terms of, you know, deciding what was 8) Q. Did you take any stepsto discem

{9 ﬁomg to be researched. So I can't - [ don't (31 whether or fiot he had used inaccurate research
(10) have - [ can't tell you anything specific. {10) matenals?

(11) Q. Did the Society furish Mr. Cutler with (121 A, No, ]

(12} any materials to be used on the project? (12) % To your knowledge, did anyone else at

{13) T don't know, {13) the Society take that step?

(14} ? Do you know who would have knowledge of (11 A, To'my knowledge, no.

(15) that . . (15) Q. Thenis it the case that Mr. Cutler was

(16 A, Notwith any certainty, no. {18)- {ree to do whatever he wanted to do in terms of

17 Q. Did you provide Mr. Cutler with any (17! the materials that he put into this -~ these

(18) materials with which to, work on this project? 1181 sketches and the final artwork?

(199 A, Imay have dprowded him with templates 119) A Ican'tsaythat. [ don'tknow. You

120) with the physical dimensions of the windows of 120} see, I'm not the only one he dealt with, sa [ --

{21) these cards, and that's -- I'm not sure of that, (21} you know, I can't tell you that, I don't know.
"t22) but that would be - that's all that I could iz2) © . But you don't know who else he dealt

(23) think of, . (23) with, is that right? . ‘

(24)  MR.DAVIS: Please mark this as 1241 . [ didn't remember until { saw this that

(25)" Exhibit 3 for the deposition. (25) Megan Ullman was involved in this project. |

Page 27 Page 30

(1) (Rosbotham Exhibit No. 3 was {1} remember Megan, and she's on Exhibit 2 here ag

(2 marked for identification,) (21 the researcher. So my best guess - and that's

(3 BY MR. DAVIS: 3> all it is, would be thaf Mwan Ullman also had,

1) Qb Mr. Rosbotham, would you look at what's {4} you know, worked with Warren,

(5) now been marked as Exhibit 3 -- (5} Q.. Did you ever ask anyane at the Society

(6 A, Uh-huh. . 18) to review the accuracy of what Mr. Cutler had

t11 Q. Tell me if you've seen that before. (1) done?

8 A No. (9} A. No,

{9 (E Until today, you've never seen that Nt 8 Do you have knowledge that Mr. Cutler
{10) book? tL0) used research matenials ot his"own in prepating
(a1 A, %}ght. ) o {11) the sketches and the final artwork?

{12y Q. Would you look with me at Exhibit 2 for {12y A, No.

(13} a moment, which is the contract with Mr. Cutler. 13y Q. Did Mr. Cutler ever discuss with vou at
(14) In the second a[aﬁraph, it says: NGS book (14) all materials he was using in the preparation of
(15} division will furnish whatever research aid is (15) those items?

(18) necessary. : (16) A, Notthat [ remember.

1 Do c?{op have any knowledée as to whether 117y MR. DAVIS: Please mark this as Exhibit 4,
{18) the book division furnished Mr. Cutler with {18) Composite Exhibit4.

{191 research aid? (19) (Rosbotham Composite Exhibit No, 4
(zoy A, No,Idont. 120) was marked for identification.)

211 Q. The sentence I just read goes on to {21) BY MR. DAVIS:

(22) say; It becomes the artist's responsibility to (22) Q. When you have a moment, would you ook
(23) notify the art director should the research (221 at Composite Exhibit 4 and tell me if you've seen
{24} material not be adequate, . . (24) that before.

{231 Did Mr. Cutler ever notify you in that (251 A. saw one or both of these at a meeting
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Page 31

- wath Naomi Girav, was it Tuesday?

tad vou 'scen cither of those pages

o prior o fast Tuesday?

in

tli}
ks
{19}

116)
1171

[
-}
[P

(i
iR
(i+)
o
iy

i

[F

[

. [ don't have any specitic memory, but [
expect that [ did at thé time that Warren was
drawing them, ) o
Q. Would you look with me at Exhibit 1A
for a moment,

A, Ul-huh.

11y
12)
D]
4)
5
{6)
m
(8}

Page 34

Ves.
* Q. And what is that idea?

A, That it refers to the book that's
exhibit whatever.

Exhibit 3. Do you know whether the
boak that 1s Exhibit 3 was used in the creation
of this &:cnml sketch?

A, ldon't know,

[ ) . (9 8 Do you have knowledge that it was not
T Qb T'here are four pages that comprise (10) used in the Creation of this pencil sketch?
© Exhibit tA, We have been tumished with sketches (211 A, No, Idon't have that knowledge.
tor only -- that appear to deal with only two of (12; Q. Would you look at Composite Exhibit 4
those pages. ' {13) at the second page.
A " Ub-huh, (i4) A, Uh-huh.
Q. Were sketches prepared for the other i1s) Q. Inthe upper left-hand comer, there's
two pages? : (16) adate. Below i, it says: Warren's art and
A, Tm sure that they were. | (17} anpotationy,
Q. Do ){ou know if"they exist today? - 18y A, ggitness nods.)
A. No,Tdon't know. L (1, Q. you see that?
_ Q. The contract with Mr. Cutler, which is (200 A. Yes. .
2200 Exhibit -- 2 copy of which is Exhibit 2, makes (21) Q. Is that your wrting?
reterence o tight pencil. Is that what these {22y A, No.
documents that comprise Exhibit 4 consist of?” 2z3) Q. Do you know who put that there?
14 Are these tight pencil sketches? . (26 A. No, .
A. Xeroxes of them. (25) Q. Do you have any idea what that means?
Page 32 Page 35
Q. Yes? (' A. No. ) o
A, Yes, as taras [ can tell. (2) . As an art director, dogs that indicate
(2. This 1s what would have been * (3) " that Warren provided annotations for these
contemplated on this contract when it refers to t4) sketches? o
tight pencil, is that right? . (5 MS. GRAY: Objection to the extent that
A. Yes. There may have been -- this ma; t6r it calls for s%t}culatlon. .
have been a loose early one, there may have been (7 THE WITNESS: [don't know.
a tighter later one, but'| don't remember, But[ 14 BY MR, DAVIS: .
would say looking at these that that would be - {99 Q. Insketches that you've worked with,
that's -- this is what's meant by n%ht_ pencil. (10) with other artists on gther prcHects', did the
Q. On other unrelated projects involvin (11) artist provide annotations to the sketches they
v artwaork, do you alse an.tu:lﬁ»ate receiving tight t12) provided you? )
pencil sketches for use in the development of {13) A. No, [ can't recall a project where [
such products? {14) got annotated pencil sketches. .
A. Not in all cases. [t wouid depend on {115) ~ Q. Were the sketches that are shown in
the nature of the - the art being developed. 118) Composite Exhibit 4 trapslated into the final
(). So that P'm cleur in termis of what your (171 product that is marked as Exhibit [A?
© lestimony was a moment a%o, are you saying that (19 A, Yes. . :
vou had hot seen these sketches before or you 119) Q. Were any changes made in the sketches
¢ don't recall having seen them before? 1201 before that happened? :
A._ldon't remember seeing them 121) . Yes.
speeitically but I'm sure that ['did, that I (22) gg Can you tell me what changes were
 would have, you know, in the process, (23) made? _
({. There is writing on these skeiches. Do t24) A, Well, actually — the changes that I
vou know. who put that writing there? (28) remember being made -- iet's see. [ remember
Page 33 Page 36
A. Nuo. L dan't, | don't see anyvthing here (1) having Warren make changes in the {inal art work
that is my handwriting. (2} in two places here to ngrove the readability of
. Do vou know whether Mr. Cutler put that (3) the type that appeared above the art. And one of
weitimg on tere? (4) those changes was in the anemone, which is in —
A7 No. [ don't know. X (5) what's that, 44, the top, top page, the one that
_ 1) [ vou look at the first page of (6) says realms of the sea on the left.
Composite Exhibit 4, at the handwiiting across (7 . Yes. .
the top of the page, it says: Cover realms of ta) A, The anemone in the lower center of
the sea. Do vou see the place I'm referring to? (9 the — what I'm telling you 15 that in ~ in the
A Yes, ) ' i10) fmal actwork, | had Warren lighten up some of
3. Do vou have any idea what that means or (11) that anemone in order that the type above it on
refers ! (121 the page above it in these transparent ovetlays
A No.o . 113; coutd be read more clearly. The other change
Q. Alon%zlde it, it says: Page 223, t14) thatI remember again having Warren make in the
Audubon Nature Guide. Do you know what that {15} final art actuall .sgp\w up on the other Xerox of
would refer to? ) {16} Exhibit 4, and that is sort of the -- the {ower_
A, Well, I'm assuming -- {17} right center, [don't know what that growth is
MS. G . Donlt - (18) there, but I had him lighten up an area there,
) THE WITNESS: There's a book by that (19)" again so that that type would show up.
> htte. Well, | don't know what it relers to, (20 Those are the changes that I recall.
BY MR. DAVIS: = (21) Q. When you say you had him make it
Qi_‘ Just to the right of that is writing (22) lighter -- _
which says: Living Reet, page 33. Do you have 23) A, Uh-huh, :
» iy ey what that refers to? L t24) Q. Help me as an nonartist understand what
A, Well, T have an idea now sitting here, {251 that means.

Page 31 to'Page 3{5
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A. You mean the - how he did it or -

98]

Page 40
I recail, were changed from a sketch. Sohe

(2} . Well, it was simply too dark and you i2) didn't repaint those, you know.

(31 wazgcd him to -- what \KI?O)Ir.Ild you ask hin)': todoto 3y Q. \R/uuld you |aok at Exhibit A, please.

ta} make it lighter? : 4y A Uh-huh .

t8) A, Basically lighten itup, yeah, There (5t Q. And_on the tirst panel in the top

{6) were parts that were too dark and I just wanted (6) center is a fish,

(7). him to ga in -- [ doa't know how he did it, to (17 A. Uh-huh. . .

(8) tell you'the truth, but lighten the color in that 18y 8 It does not have 8 number alonﬁsxde of

{9} ared so that black type would show, would be (9 it. Do {gu see the one I'm referring to”
{10} readable on top of it. (1 A, Yes, X o
(11} . And those are the only changes that you. (11) Q. It seems to be from where I'm sittin
{12) ‘recall having him accomplish, is tha% right? (12) to be primarily of a yellow or gold color. That
(13 A, No, % temember a change that doesn't 1137 fish, would you look at Compdsite Exhibit 4 and
(14) appear in these overlays on Exgibitt# that there (14} tell me if that fish appears on that Exhibit?
(15} was a change that involved altering the two (15t A, No. Idon'tseeit. .
(161 divers so that they would be more - look more (16) Q. Do you know who called for that to be
(17) like adolescents rather than adults. : (171 added? 2
(18) Q. Had he submitted a sketch that showed- (18) A, No. . - P 7 )
119) them looking like adults? (19) Q. [Inother words, you were not involved R ;
(20} A, Yes,%)c would have. tz0) with that change or that addition? : /_! ns } e " '
(21} MR. DAVIS: Can you go off the record (21} MS. GRAY: Objection to torm. : ~ A
(22} justa moment? (22) THE WITNESS: ~ I don't remember.
(23) éDISCUSSIOI‘I off the record.) (23) BY MR. DAVIS:
(24) Y MR. DAVIS: . t2e Q. I'msorry?
{25) Q. Would you look again at Exhibit 1A. tzs) A, [don't remember,

Page 38 Page 41

(1 A, Uh-hsh, . (1) Q. Pmstill Eyzz[;d at what your role

20 Q. And tum to the panel that shows the (2] was, and [ say this with complefe sincenty. I'n

(3) divers that you were referring to. (3) curious as to what an art director's role is'on 4

(4 . Dkay. L. {4 project like this. In other words, i[ -- 1f you

(5) Q. Did’vou send the preliminary sketch {5) didn't ~ weren't involved with making that .

(6) back to Mr. Cutler to have him change those (6} change, who else would make such decisions?*

{7 divers, is that what you've just said? - (7} MS. GRAY: Objection to form.

(3 A, No, that's not whatI said, [ don't (8 BY MR. DAVIS: )

(9} remember anything in that specific detail. 1 199 Q. Maybe vou can sort of tell me how the
(10) remember that that change was made. I'm not sure (L0} process works a little bit more tuiIF. :
{11) 'wlg that change was called for. I think it was (11 MS. G : _Objection to Torm.
{12) at the request of Educational Insights but I 112} THE WITNESS: ™ I think what I want to
(13) can't say that for sure. And as faras] t13) tell you in general is that I'm not trying to
{14) remember, all the changes that we asked Warren to (14) hide anything from you at all. 1 don't remember
(15) make were done when we sat down together and t15) very much of this process at all, and aii [ can
t16) looked at his sketches, 16} tell’you is I was not resFons:bIe for hgurm§
(17 Q. Did he make the change as you sat there {17) out what elements went onto these cards. So you
{18) with him or did he go back home and do that? (28] know, I just -- { don't have the knowledge or the
(19 A. No, he went home and did what needed to (19) memoBl to answer a lot of what you're asking.
(20) be chaand. o - (20} Y MR. DAVIS: ]
t21) Q. Did he thereafter submit a different {211 Q. Fair enough. And I gather from your
t22) sketch that would show the changes? 22) testimony so far fhat in terms of your role, you
123y . A Ithink -- [ don't remember with the - (23) also had nothing to do with any reference =
(24} divers whether he submitted another sketch or i24) materials the arlist would have used in preparing
{25) whether he made the change and went dicectly to {23) the product, is that right?

Page 39 Page 42

(11 the final art. The other chanﬁ_es I'm talking (L) A. That's true.

(2) about were changes I asked him to make after we {2 MR. DAVIS: Why don't we take a short

(3) had already received the final art. So I would {31 rest break at this point.

{41 have given him back his -- his art and had him {4 éRecess‘

{5} correct it and bring it back to me, (5 Y MR. DAVIS: .

(s Q. Inwhat form did you receive final art, {6) OC With re_.ﬂ)ect to Exhibit 1A, when

{7) as you fut it? . (7). Mr. Cutler -- did Mr. Cutler give his final ..

8) A, [don't temember specificaily, but I'm 181 artwork to you? . -

{9) assuming that it was on some kind of an art $3] . I'm -- ] don't specifically remember it
(10) board, heavy board. =~ {10) but I'm sure that he did.
(11 . Was'it done with oil or water colors (11 Did vou approve it?
{12) or -1 mean, I'm asking these things out of {12y A, Yeah, we uccepted it, yes. Yes -
{13} 1gnorance. . o {13} Q. When you say we, does that mean someone
(1) A, [think — [ think he painted these {14) other than you or in addition to you?
{15) with acrylic and in some cases used ait brush on (15) A, [t would have been the group ol ds that
(18} topofit. = | . 116) was involved with the project fgmking atjt
(17 Q. Soisit--is it relatively eagy to (1171 together,
(18] make changes on artwork of that kind where $1:}] Q. Was the decision to accept it a group
(19) necessa?r'.’ Or dges one have to ga back and do (19} decision or was there someone in the group who
(20) the whole artwork again? 120) had more authority on that score than others?
(21) A, Oh. No, whatever - the changes that (21} MS. GRA Objection to form. You can
(22) I've described that we're ta]kl‘niabout - well, (22) answer, : :
(23) these, these two changes of lightning l[l{p areas, t23) BY MR. DAVIS:
(241 - he would have been able to do that and I'm sure 24 Q. Was a vote taken in this group?
125) he did, on the original artwork, The divers, as 1251 f ‘

A. No, there was no vote. It's basically
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Page 43 Page 46
©rs usually consensus. It everyone's happy with ¢1) about that, then [ would, you know, [ would act
it - ’ {2} onmy concem. [t's something that I'm conscious
(). Sotherclore, there was a consensus at (3 of and definitely, you know, aware of copyright
the Society that the artwork that he submitted in 14) Issues.
ils final form wag acceptable, 15 that right? . (5) BY MR. DAVIS: : .
MS. GRAY: Objection to torm. (6) (). What kinds of steps would you take in
MR. DAVIS: ould you tell me what the {7) dealing with a freelance artist to assure
© whjection is? ) . "(8) yourself that no :r_npro?er use of copyrighted
o MS.GRAY: You're characterizing the (9) materials was taking %ac;c? . .
winess's testimony., oo i1e) MS. GRAY: ™ Objection to the extent it
MR. DAVIS: 1 just asked him if that's (11) calls for sEeculaﬂon. i
coreegt, ) (12} THE WITNESS: [ don't know how to
IEIE WITNESS:  So let's hear the again? (13) answer it. | mean that's real speculative.
ey MR. DAVIS:  Yes, would you -- (14) BY MR. DAVIS: ,
Y] THE REPORTER: "%uestmn: So therefore, (1s) . All right, that's your answer, Did you
S there was a consensus 4t the Society that the {16) ask Mr. Cutlér to show you the reference
171 artwork that he submitted in its final form was

118) acceplable, is that right‘?" L.

1y THE WITNESS:  What I'm saying is there
(27} was a consensus among the folks who worked on
211 this pr%}ect that we accept the artwork.

12 Y MR. DAVIS: !

230 Q. To your knowledge, did anyone at the

{743 Souiety inquire into whether an iiappropriate
t2%) copying by the artist had been done?

(17) matenialg, if any, that he was using in preparing
:im this proguct?

9) . .No,
(20) MR. DAVIS: Would ¥ou please mack this
(21) as-Exhibit 5, I think it is. C5,7 guess that's
(22} a composite exhibit, it's several pages. |
{23 (Rosbotham Composite Exhibit No. 5
(24) was marked for identification.)

(25} BY MR. DAVIS: '

Page 44

fi A. To my knowledge, no. o

o Q. In your experience at the Society in

o dealing with treelance artists, has the Society

41 ever concemed itself with that question in tetms

1 of product produced by freelance artists?

is; A, I'm not sure what you're asking. .

{7 back MR. DAVIS: Would you please read it
(91 back.
) THE REPORTER: "Question; In your

(141 experience at the Society in dealing with™

i1i: freelance artists, has the Society ever concemned

vt atself with that question in terms ol product

“tn produced by freclance artists?” )

_MS.GRAY: [I'm going to.object to the

yuestion. )

| T]HF. WIT'NEES: Yeah, | still -- 'm not

¢ . clear what you're asking anyway.

i BY I%IR. _DAVISB: . Y )

oo (2. My previous question had to do with

|n:|p[l'n'nprm{e copying of materials by a treelance
artst,

A. Uh-huh. o

o+ €. In your experience at the Society in

i4t dealing with freelance artists over the years,
o7 has the Society ever inquired or concetned itself

Lia

(RN

Page 47

(1) Q. When you've had a chance to look o
12) through Composite Exhibit 5, would you tell me if
(3) you have seen the original from which this copy
(4F ‘was made? .

5+ A, No,Thaven'.

(6) (). These fafes, which were numbered by the
{7 Society from 261 through 265 were produced to us

(8) by the Society. The first page in composite

(9} Exhibit 5 appears to be the cover of a book which
t10) [showed you previously and that was marked as
t21) Exhibit 3, The Living Keef.
(12) A. itness nods.) :

(13) % Do you know of your own knowledge that
{14) the Society possesses a copy of The Living Reef
(15) in its archives? L

(16) MS. GRAY: Objection.

(17 THE WITNESS: ~ I don't know,

t19)  MR.DAVIS: Whatisit, Il try and

(19 fixt?

20)

.. MS.GRAY: [was objecting because he's
(21) testified that he has never seen the book which
t22) is marked as Exhibit 3, nor has he ever seen the
123} copy which is marked as Exhibit 5, and so.it

(24) seems to call for information beyond his

t25) knowledge.

“ Page 45 Page 48
tir with whether 4 freelance artist was inappropriately {1} BY MR. DAVIS: ) .
2t copving material? 12 Qb The pages that comprise Composite |
R ' ﬁlS. GRAY: Objection. t3) Exhbit 5 came to you or were produced to us in
! Lit THE WITNESS: * [ don't know how to (4) this form. They were clipped or stapled
' ¢ answer, | guess because 'm not -- | don't know 15) together. You've testified that you have not
\ - what constitutes the Society concerning itself (5) seen the book The Living Reef previously. Have
71 with. (71 you seen any collection of the specitic pages
# BY MR. DAVIS: ] t81 that corplpnse Composite Exhibit 57
- Q). We're here on a copyright case, 19 A, No. ;
A, Yeuh. o {10 MR. DAVIS: - Would you please mark this
(3. Qur clients have alleged intringement

ol their copyrights. At your level and in your
t13) role as an art director, do you have concermn tor
114 the sanctity of copyrights when you assign work

i~. to lreelance -- or supervise work by freelance
(i8] artists?
1A, Yes. "
(L Q. And how, it at all, do you act on that

T concern? s there anything you do to safeguard -
:204 apainst the inuppropriate use of copyrighted

“u omaterial? o .

M3 GRAY: Objectionto form.

¥ FHE WITNESS: ~ What to say. If = if in
i+ the course of me art directing an outside artist
. 1thonght there was any reason ta be concerned

{11) as Composite Exhibit 6.

(12) (Rosbotham CU'.“JJOS:“" Exhibit No. 6

(13) was marked for identification,) - . :
(14) BY MR, DAVIS: _ ~ YP.
{15t Q. Have you had a chance to inspect

e
(16) Composite Exhibit 67 & 7
1y A Uhohuh, e 2w

f18)- Q. Have you seen any of the component Z — 26
(19} pages of that exhibit before?

20y~ "A. [ haven't seen them in this form, but

{21) I've seen -- [ mean, these are representations of

122) the cards of the set we're talking about.

23y Q). So that we're clear on w%at you're

(24) talking about, tell us the number --
(25) HE WITNESS:  Yeah.

" Page 43 to Page 48

ALDERSON REPORTING COMPANY, INC,
‘ .

|




BSA Lyle Roshotham July 24, 1998 AMAR[3i9}
Page 49 ] Page 52
(1) . Y: The identifying number. ’ (1) any spesitic recollection of -
(2 M}S{ %%S; In t_he-lowgr rglght-hand 12 yQp Do you know whether photos were used by
133 comer of that page. (3) the artist in’prepanng the product that's marked
{4 THE Wf'lgﬁESS: 81 and 82, those pages (4) Exhibit |AY L .
{5) are representations of Exhibit - cards in ts) A, [don't have any direct knowledge of
{6) Exhibit 1. T'm just saying [ haven't seen them, (6) what Warren used to paint these cards.
{71) you know, du; ‘licatedyll:]ke this. : (h . Q. Soyoucannot say, [ gather, thathe
(8 BY’MEElD}'\cVIS: " -(8) did notkuse hotographg in the preparation ol his
(9} . Take a look at page — at the page 91" artwork, is that correct? .
(19) marked NGS B3 " P8 peg (10) A, Tfs true that I can' say that he did
11y A, Uh-huh. {11) notuscNFhotos. i
(12} 84?Q‘ Have you seen that page before and page :E) E h_bE%.BDAVIS: Would you please mark this
{13} )} as bBxhbit 3, : o
{14) A. Right, Idon't have any specific (14 ) (Rosbotham Exhibit No. 8 was
(15} recollection, but I expect that'I did, would have o (1s) marked for identification.}
(16) seen it. {16) BY MR. DAVIS: :
(amn . Do you know whether page in this format (17 Qb When you've had a chance to review
118) would havé been used for? . : (18) Exhibit 8, would you please teil me il you've
119 A. Again, 'm just — from looking at it, (19) seen that dprevmusly? ) )
120) it's the —we call them the clues on the cards, : 120} A. Tdon't haveany recollection of ever
{21) or tho questions on the - on the cards in - (21) seeing this. .
{22) . In the product, . 1220 Q. Across the top of the document, it
23) Yeah, in the product, and the answers. (23) says! Received by Lyle Rosbotham.
(24) And again, I'm assuming, only assumiing that - iz4) A, Uh-huh, .
(25} they — it's also showing the source from which 25y Q. Does that help your recollection at
Page 50 Page 53
{1) the question came, question and answer came. (1 all?
{2) .. And when you say the source, are you 1 21 A No. .
{3) referring to what portions of pages 83 and 847 {31 Q. _Across the very top of the gagc, it
1y A The underPu?ed items which as far as [ {4) says: Preliminary recording sheet for-use with
(5) can tell - . (53 arfonly, Does that have any meunmg to you as
(6) Q. Inthe right-hand corner? (6) an art director, that kind of title or label?”
(1) A, Inthe nght, yeah, that look to be (11 A. Yeah. Thus, as far as [ remember, this
(8) book titles, page numbers. (8) sheet or this form would have been completed by
{9} Q., Would you look-at page 86 of that 191 Karen Edwards. And this is just -] don't have
(10) exhi 1t,lj>lea.se. (10} any -- you know, I don't remember that, but ['m
1110 A. Uh-huh. ) . {11) assuming since her name is on here as record to
{12 . On Bage 86, there is some handwritten (12) that she would have filled out this form, And
{13) potations. Do you know whose handwriting that : (13} 1t's basically a logging in of artwork we've
(14} is? : (14} received, = |
150 A, No. 115} Q. Received from where?
(16) Q. They appear to have been added after . (161 A. From the artist. In this case,
(17} the typewriten portion of the page was . 117 agcording to this form, the submitter is Warren
(18} prepared. Do you have any knowledge as to why it (18) Cutler. So - I'm, Kgu know -- what this {orm
119 would be added later? {19y represents is, you know, a record that six pieces
(zoy A, No. ‘ ' . 20 came from Warren Cutler as are described on the
{21 MR, DAVIS: Would you mark this, 21} form. . . )
(22} please, as Exhibit 7. . (22) (r?i Toward the middle of the page is the
{23} - (Rosbotham Exhibit No. 7 was (23) word comments:. Artwork at the engraver. Artwuork
(24) .. marked for dentification.) 24} will be retumed. :
(251 BY MR. DAVIS: (25) Does that meun that the engraver will .
Page 51 . Page 54
{1) Qb When you've had a chance to inspect (1) retumn the artwork or does that mean --
{2y Exhibit 7, would ;ou tell me if you have seen (2 MS. GRAY: Objection.,
(3) that before today . 3 MR. DAVIS: --‘something else?
{4) A, [don't hive any memory of this one but 14 MS. GRAY: Objection.
{5) I'may have seen it at the time, {5) MR. DAVIS; ich is? '
t6)  {J, Toward the middle of the page, along {6} MS. GRAY: Both to form and to the
{1 side ttem number ten, there's some handwritin, (M extent it calls for speculation.
{8) that says artwork from photos. Do you see what (8) DAVI;: What is the form?
{9) I'm referming to? ' - m 0 MS.GRAY: It's compound and it's
(100 A, Uh-huh, yes. . . (10) confusing. '
(n Q. Do you know whose handwriting that is? (11 B% MR. DAVIS: )
(12} A. No. . . ) 112) Q. All right. What does artwork at the
113) Q. Do you have any idea what that notation - 113) engraver mean to you?
114) refers to? L ) {141 To me, that means that these piéces ol
(15) MS. GRAY: Objection to the extent it (15) art were sent to an engraver, an outside -
(16) calls for speculation, (1€) contractor that makes separations from the
(1n THE WITNESS: Inany event, [ don't 117) artwark, ‘
118) know what it refers to, (18} g And those separations would have been
{19 BY MR. DAVIS: . 1191 used to make the product -- .
{20) Q. Inyour experignce as an art director, : 200 A. Right,
{21) are photos used ever in the preparation of art {21} g -- which is Exhibit 1A?
t22) work for the Society? . {22) . Right.
(23} A, P'm sure that they are in general. I 3y Q. W%th reference to Exhibit 8 again, the
(24) can't - [ have to — [ dont know if | can (24) phrase, artwork will be returned, what does that
(25) remember specific jobs I've done. | don't have 125) mean to you? . :
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A. That's a hitle - I'm unsure what that
means, One of two things: It will be returned
from the engraver or it will be retumed to the
coartist,
2. Do vou know whether the artwork was

(13
{2)
3)
{4
(3]

Page 58
were prepared for the illustration library.
A" Uhchuh, ~
Q. When those dupes are made for those

pu rRoscs, are they positives or negatives?
. Positives. '

indeed returned to the artist? (6 .DAVIS: Were we produced copies of
No. [ dor't know, . ) (7} those duges? To my knowledge, we were not.
) (f. In vour expertence in dealing with (a) MS. GRAY:" If you're teiling me you
- freelance artists over a period of time, 15 {9) were not, then [ mean --
o original artwerk retained by the Socigty as a (10 MR.DAVIS: [ mean, I don't know
| t rule or retumed ta the artist as a rule? (11) whether some of the material, you would indicate
- AL Asa rule - actually the rules are (12) to me that some of the materials that were
- chunging, At - at this - back in 1994, as a {13) Prodnced were in fact copies of those dupes, But
o rule, The art was retumed to the artist a year {14) to my knowledge, they weren't, so [ guess 'm
- lter publcation, _ {15} asking, and asking if you would look’into that
€3 Butl pather you don't know whether {16} for me and let me know. .
Uvet m tuct was done in this case. {17y _MS. GRAY: What exactly is your
-tar A, That's right, 1 dog't know. {18) question, I'm sn‘rﬁ? .
iz Q. On Exhﬁ_m 8 in that same line we've 119 MR, DAVIS: Were copics of those dupes
.. - been discussing is the statement: Dupes in (20) that were in the lllustl'auonllbmr?[ -
ezl illustration fibrary, (21) MS. G . Illustration libr
(22 What does that mean? {22) produced, ‘
i) A, That would mean that the artwork was {23) MR. DAVIS: Yes, )
| 1231 duped, meaning that we made sheet film {24) MS. GRAY: I can check into that for
| 12%) transparencies of it. Could have been4 by 5, 4 t25) you. [ll take it under advisement. _
l
\ S
Page 56 Page 5%
1 by 7 or 8 by 10, but large-tormat color {1y BY MR, DAVIS:
i20 transparencies. That's what a dupe 1s in our t2) (. You said a few moments ago that at
“+ lingo, ) () least sometimes film artwork is refumed to the
S And at this time. that was niormal i4) artist, Have you done that yourseif with
»*: procedure. was to make dupes of all artwork (5) artists?
-+ helfore it was sent out. Didn't always hapdoen, t6) A, Yes. .
17+ but that way the standard procedure. And the (77 Q. These being freelance artists?
221 flustration !lbraqﬁ] is the division in The | 9) A, Yes, . ,
. "o Geographic thatholds original transparencies and (91 Q. As you understood it, was the artist -
l ivs ulsothese dupes of artwork and other stutf, {10) then free t6 use that artwork for anything the :
So they - the idea 1s that the dupes (11) arust wanted to do? - _ .
i would be on file permanently even though the (12)  A. No, the contract terms were that they -
o artwork was returned to the artist, (13) were allowed to resell the original art but they
o (3. Why would such a file be maintained? (14) were not allowed to aflow its re_Productlon 8
: 2 AL Again, the rules are - things - the (15) without prior permission from The Geographic.
| i rules are Changing as Far us usage Tights and so (16) .. As [ come to the end of this i
i “0 dorth, the vontracty that we make with people. {17 deposition, I'm still not clear on what you do.
*+ But at this time, most -- [ believe the contracts (18) A, Uh-huh._ o o
that we were using in ‘94 allowed us to reuse, (199 Q. With reference to Exhibit 1A, would you
reproduce in other ways original artwork that we {201 mind telling me again, because [ don't :
i vommissioned. And if the original art were {21) understand, what you did with respect to that
roretumed to the ariist, we would still have the {221 project, to that part of the product,
" dupe from which to work. o 123) © A, Uh-huh. My recollection, ¥ou know, -
(). And when vou say a dupe trom which to 124) what | remember {rom '94 is ~- well, let me give
wurk. what does that mean? {25) you the -- my overali work on this project was to
Page 57  Page 60
;it A, Meaning that we have that -- that large (1) Ei-?t to a complete electronic files that could be _:
i.i tormat transparency that we could send to the (2) then, you know, pnnted. ) i
1 engraver in place of the original art tor _ (&3] So [ dealt with the placement of type
s separations to use in another project at a later i4) on here. I dealt with the hieader, this bahd that
= dute, o ] ] (51 runs across the top of the cards, what it looked
Q. You may have indicated this a minute . t6) like, you know, the type faces, the sizes, |
.. ago. and if vou did. it went by me because I'm 171 deaft'with positioning of ail the type on here
'~ nota expert m your field. But tell me how the -(8) that, you know, the names of the fish, the
< dupes ure made. . (3] numbers and the labels, their placement. I
A, Well, literally just put them upon a {101 recall in our -- the meetings I had with Warren
* copv stand with lights and -- and take a picture (11) dealing with issues of the transparency of how to
ot them with a large-format camera and (12) make these multiple layers work, you'know, so-
U transparency fitm.” . . (13 that Xou could see through the to? layer to the
: (). So they aren’t made electronically, [ {14) nextlayer, to the layer below that, you know, _
© gather? (15) how to make that work in an appe; m§ way. ‘
o A No. . t16) That was -- sort of the art direction -: /‘de\
i MR. DAVIS: Let's take alittle break {17) process of it was working out with Warren, really - ¢ - f
coohere : i18). giving him guidance, because he's the one who =~
G MS. GRAY: Sure. {191 really worked out most of it, this layering : ¥
N MR. DAVIS: We may be close toa 120 system, But explasning to him, you know, how we féé
2 conelusion, (21} wanted it to wark, you know, giving him J
gRecess d t22) direction, and then he worked out these ~ the
BY MR. BAVIS: 123) sketches that we've locked at for how these
. Q. Mr. Resbotham. before we took a short i24) layers would work,
= hreak, vou were explaining to me the dupes that 125) Then I did all of the electronic
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(1) production end of it that I was describing where (L Q. Who would know thar? .
2) Fwould basicaily do low resolution scm% of his 23 A. [ would think that Megan Ullman nu%‘ht
(3) artwork, and I probably did them of his sketches 131 know it, assuming she was the researcher which [
t4) to begin with, and placed them in the electronic (4) saw on one of yoUr exhibits. [ hadn't remembered
(51 documents so that [ would know how they would t5) her inyolvement. That was on Exhibit 2, She -
(s} fit, how the type would fit down the sides here. (6) she mi‘ght know, might very well might know.
(71 That's what I remember doing on this project, on “] 7y Party Frakes also might know. I remember her
(8} these particular cards. . (8) being involved in this project.
(9) Q. Does the word composition fit in there {9 & . What kind of position did she have?
t10) somewhere? Is that what art —~ (10)  A. I'was thinking that she was the.
(11} MS. GRAY: Objection. (11) researcher, That must be fanlty memory on my
(12) BY MR. DAVIS: (12 part. But I think that she was involved in it,
(13) Q. —directorsdo? | 13 so—
(14) MS. GRAY: Objection to form. (14 . You told us Beth Molloy had been the
{15) THE WITNESS: " I don't know, ' (15) art director on this project before you were.
116) BY MR. DAVIS: S (1) A, Yes. . . .
(1m Q. Idon't know either. Ijustthink (111 Q. Does the discyssion we've had today
(18} about art directors being concemned about (18) refresh your recollection at all as to whether
(19) composition of a product. {19) these sketches in Composite Exhibit 4 were
(20) }F I mean composing - o (20) prepared before you became art director or
(21} MS. GRAY: Objection. Objection to (21) after? T
(22} form. Goahead, you can answer, {22y A, None. I'm just not sure. :
(23 THE WIT}JESS: Okay. 23) Q. You've told us a little while ago about
(243 MS.GRAY: I mean- (24) some chanies that you required to be made. :
{25) MR. DAVIS: Yes, answer, (25 . Uh-huh. :
- i
Page 62 , Page 65 |
(1 THE WITNESS: You mean composing the ~ (17 Q. Orrequested be made -~ :
{2) BY MR. DAVIS: N 2y A, Uh-huh, yeah.
(3) Q. -What does the word composition meanto {3) Q. - onthese sketches.
(4) you as an art director? 4, A, Yeah. ] .
(5.7 A, It's got a couple of separate : (5) Q. Interms of — strike that. Would you
(6) meanings. Composition's an old term for (6} look at Exhibit 1A, please. {
(7} typesetiing and also arranging elements in a {7) A. Uh-huh, : i
(8) piece of art. i (8 Q. Onthe first panel.
{9} Q] Were those two things part of your role 9 A. Uhk-huh. o ]
{10 inhe pl?{g to prepare this product? (1) Q. We discussed earlier this moming that
(11t A Yes. . . . (11; fish in the top center. !
t1z2) Q. You mentioned electronic scanning and t12y A, Uh-huh. !
(13) electronic files. 13 (% There appears to be no name or number t
{14 . Yes. (14) for that fish, E
(159 Q. Can you tell me what that means? (15 A, S}Nitness,nods.) L !
(i) A, Well, let's see. The files from which {16) "he naming and numbering ol the fish in |
1171 these thm%s were printed, both the transparent (17} this particular part ol’the_la_roduct, would that i
{18) ones and the ufg.le cards here, were layouts (18) be part of your responsibility? . |
(19} created in Work Express, is the software program (29 A [ placed these names and numbers. is i
1200 for doing layout. And those files can be output 120) that - . i
{21) as film, separated film, to print from. And iz Q. [s there some reason why that tish that
(22) those files would have been complete in the sense -122) we're discussing now has neither 4 name nor a
{23} that they would have had ali the Eﬂ:e in them and t23) number? .
(24) “a scan of the artwork in them, Allthe colors 1240 A, [don't know why it doesn't have a name
t25} would have been specified within that file. {25) and a number, but [ believe the reason it's there
Page 63 Page 66
(13 Q. Were the colors applied electronically? (1} in that specific place on this page is to hide
(2 A, Not-not inthe artwork, no. 'm (2) the - the name moon jelly fish number nine
{3} talking about the — in this case we're talking " (3) that's on the layer bengath it.
(4) aboutthe colors on the header here. ) . And that -- [ don't remember .
| {5} . ay, . . , (51 specifically but that would have been something
! 6] A. And the white, for instance, in these (61 that [ would have been making sure of, vou know,
; {7} circles, that's all. . . (7) making =~ | know [ spent a lot of tume on these
(8) Q. Then was the artwork itself altered in : (8} thmﬁs iding type on lower layers with elements
{9) any way electronically? (9) on the upper layers and moving things around,
(10 "A. Notto my knowledge. . (19) 50 -= .
(11} Q. Were colors on the artwork altered in 112y Q. All right, if you saw a need in doing
(12} any way electronically? . (12) what you've fu_st said, a need to cover the type
(130 A, Notto my knowledge. In the normal (133 on the underlying page, how would you have gone
114 Proccss of things, thete is & stage called - {141 about accumplisﬁmg that? Who would you talk to, 5
115) that's called color correction where you're (15} the artist? !
{16) generally just trying to get the — a proof of t16) A, Yeah. [
(17) what's Fomg to print to match the colors of the (173 (% What would you - you said just give me ;
18) on%na art or transparency, whatever, {18) a fish, Mr. Cutler, of Warren, that ['can put in ;
{19} .. Now, you helped e with your (19) here? How would you have done that? H
(20) description — 1200 A. Idon't remember the specifics. | !
{21} . Okay, (21y mean, [ wouid have been — [ would have told g
tz2) - Q. Of what that role was. Among the team -1 {22) Warren that -- that - well, no, [ can't even -- b
{23) as you call it that worked on this project, who (23) [ don't remember that [ -- that that's the wav it N
(24} selected the 'ﬁsh to be used in this product? (24) worked, that [ asked for anything to be placed ]
1251 A, Idon't know. t25) there for it to hide that type. [ don't remember
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Page 67 l
4Ry more about how that came about.
Q0 I'malinle unclesr now --
AL Yeuh,

Q. - asto your recallection and thar's
ooall ] want is yogr recollection.
o A Yeali

¢ Q. Dol understand your testimony to be
1 that vou don't know why the tish was put there?

: - No, what Pm - what 'm t ing to tell
Fize vous that - that the fish is there hiding the
o+ type and number undemeath i, .
RN Now, what [ can't remember is whether |
1 asked Warren to put 4 tish there because that was
240 u problem we needed to solve or move that fish
25 over trom somewhere else to helg me with the type
< undemeath, That, the process, | don't
remember. Sop.. . ..

- Butin eny event, it was tycmr decision
1o add something in that Space o cover the type,
-8 that right?

b 0, 'm not -- .

5. GRAY: Objection, .

3 THE WITNESS: " Even sure It was a matter
(24) ot adding, It may have been a matter of moving,
@5 BY MR DAV,

Can

Page 68

Q.. Either waly whether it was added or
moved, that would have been - do [ understand it
- eorrectly that that would have been your decision
45 0 make to say | need to have a fish added or 3
* Hish mu;cd 1 cover this vpe?
os

. 8.
Q. Do you have that right?
- Uh-huh,
Q. Okay. Anddal also understand
1o correctly that in accomplishing that, you would
i have de\e;l'l directly with the agist about that?
es

(13) Q. Betore today's deposition, you met with
(14) vour attorneys?
R A (Witness nods.} Yes,

50 With whom did you meet?

S A With Naomj Graﬁand Bob Sugarman,
e Q. And where was the meeting?

L A The oftices of Weil, Gotshal,

$ Q. Wasitin Washington?

121 A, Yeah, yes. A .
20 Was anvone else trom The Geographic
=70 present at that meeting?

{241 A Na,

Q. Dud vou have mare than one meeting?

———

Page 69

: A. No. .
‘i MR DAVIS: [ have no further
' questions. Thank you, )
E i hereupon, at 11:25 a.m. the taking of
-+ the instant deposttion ceased.}

Stgmafire 5F the Withess .
s .‘I'ln’li.‘j(_'l{[BlZD'AND SWO]%N to before me this
Poodayot .

)
» —e

o ., Ndfarv Public
T My Commission Expires;
A —_

el
(29
P24
e
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