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(n * UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 97-3924

JERRY GREENBERG, individually,
(5) and IDAZ GREENBERG, individually.
Plaintiffs,

) vS.
y NATIONAL GECGRAPHIC SOCIETY. a
district of Columbia corporation,
(9) NATIONAL GEOGRAPHIC ENTERPRISES.
INC.. & corporation, and MINDSCAPE,
16y INC.. a California corporation,

(433} Defendants.
------------------------------- x
(12)
{13)
701 Brickell Avenue
(14} Miami, Florida
Thursday, 2:30 a.m.
(15} .- May 28th. 1998
{16}
(17} DEPOSITION OF JERRY GREEMBERG
{18)
{19}
{200 Taken on behalf of the Defendant before

(z1y LOIS E. GUFFEY, ROR, Certified Realtime Reporter and
(zzy Notary Public in and for the State of Florida at

(z3) iarge. pursuant to a Netice of Taking Deposition filed
(z4) in the above cause.
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Thereupon: :
JERRY GREENBERG
was called as a witness and having been first duly

sworn, was examined and testified on his cath as
follows:
DIRECT EXAMINATION

BY MR. SUGARMAN:

Q. Mr. Greenberg, have you ever had your
deposition taken before?

A, Yes.

Q. On how many occasions, roughly?

A.  Two or three.

Q. Tam, as you undoubtedily know, going to ask you
some questions. If you don't understand the
questions, let me know and 1 will try to rephrase
them.

A, Yes.

Q. Letme finish the question before you answer so
the reporter can try to separate the question from the
answer and, if you can verbalize your answers, that
would be good. Okay?

A.  Yes. Of course.

Q. You said you had been deposed two or three
times before. Were those dépositions in cases in
which you or your company was a party?

Page 2 Page 4
A, Thati t .

(1) APPEARANCES: 4} hat 15 correct, y'es .
(2 STEEL, HECTOR & DAVIS LLP 2) Q. Would you describe just generally what those

By: Normgn Davis, Esq.. (3) cases were about,
¢ 3) and Naomi Gray, Esq. L . ,

Appearing on benalf of the Plaintiffs. @ A, Copyright infringement actions.
Ca : 9] Q. Were you or your company plaintiffs tn those

WEIL, GOTSHAL & MANGES LLP .

. {6) actions?

(5 By: Robert G. Sugarman. Esq.. of counsel

appearing on behalf of the Defendants. N A.  Yes, we were.
E ?; ) Q. And who were the defendants in the various

*#% T NDE X wkk (9 actions?
E g; (10 A.  Mendez Screen Printing, N.W., Air and the
WITNESS EXAMINATION BY PAGE {11) Bahamanian Ministry of Tourism. [ can't remember the
(10) JERRY GREENBERG Direct Mr. Sugarman 3 . .
an ) (12) third one right now.
12 ' (13 Q. Did either of those lawsuits go to trial?
(13) J.G. EXHIBITS! FOR IDENTIFI(IZATIGN 9 (14) A.  Yes, sir.
(1 2 24 (15} Q. Which?
(15 2 5471 (16} A.  The Mendez Screen Printing.
5 35 an Q.  And where was that tried?
{16} g g; (18 A, Tl}c Seventh District of Florida.
an 8 40 % Q.  When, approximately?
o 9 41
a5 : 10 13 20 A, The f?afe escap.es r.ne. Iam sorry.
11 45 2n Q. Was it in the nineties?
19 % 22 (22) A, Ican'tnail it down. I am sorry.
@0 14 51 23 Q. What was the outcome?
o : %2_17 gg 24 A, We received a partial summary judgment against
18 ) 56 (25) them, and then they decided to make a settlement with

(22) ) 19 63
(23} : '
{24
{25)

PEGGY ANN COOK & ASSOCIATES
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(1) us. )] Q.  Are you still, today, active in taking
@ Q. And what— ) underwater photographs?
€)] "A.  No. Yes. That's right. Yes. &)) A, Yes, all the time, whenever weatlier permits,
CH Q.  What images were involved in that lawsuit? @) Q. Do you have - Withdrawn. How is it that
&) A, To the best of my knowledge, my wife's artwork 5 you — Withdrawn. Do you get assignments from
(6) images out of our Guide to Corals and Fishes book. {6) publications to actually take photographs?
o Q. And what was the cutcome of the litigation with 0] A. Nowor-
(8) N.W. Air and the ﬁa!\anlanian Ministry of Tourism? [£3) Q. Now. ]
(9) A, They settled up with us, 9 A. No, sir. Occasionally something may come
(10) Q. And what images were involved in that case? {10) through where they want to buy some series of
(tt) A, My wife's artwork and my photograph, {11) photographs or a photograph for lease for one-time use
(i2) Q.  When you say your photograph,'was it one {12) or specific use, and if the terms are right and it's a
(13y photograph? ‘ (13) .worthwhi(e client, we do it.
(14 A, Yes, sir. (4 Q. Do you, today, take photographs which you then
(15) Q. Of what? (15) submit to publications?
(16) A.  The queen angelfish. (16) A.  No. The photographs that I take - all the work
an Q. Inwhat way was that photograph used by (17y that) am active in is only funneled through our own
(18) N.W. Air and the Bahamian Ministry of Tourism? (18) Seahawk Press, Seahawk Products. We are
(19 A.  Well, it was the photograph or the artwork. We s se'lf-publishers.
(20) couldn’t get the précise information, if my memory is 20 Q. Now when you say you are self-publishers, what
(21) clear. I believe it was my wife's artwork that they (21) do you self-publish?
(22) had in their - handing out a poster. But I also had a 22) A.  Seahawk Press publishes books. We have six
{23) photograph of the very same image she made her artwork (23) current titles, in color. We produce plastic tield
(24) from. It was used in a billboard. 24y guides, submersible field guides, We were the
(25) Q. What was the amount of the settlement? -(25) innovators of that product back in 1979. We had &
Page 6 Page 8
(D A. Idon't remember on that one. I am sorry. (1) line of posters. We did postcards. We do T-shirts
V3] Q. Have you or your company ever been involved in {2) through licensing arrangement. And did I mention a
(3) any litigation with Sports Illustrated? (3 coloring book that we have. It's books and
@ A. No, sir. (4) submersibie field guides. That's the mainstay of the
%) Q. How long have you been working as a (5) business.
(6} photographer? (6) Q.  When you say field guides, what is a field
(7) A, Since 1950 1 had my first major piece (7 guide? .
(8) published, : (8) A, A submersible field guide is a six by nine
IC)] Q.  And what —- (9 card, or half that size, that is printed on the same
(1% A, '52, '52.. (10} material that credit cards are done, and they all
an Q. What major picce was that? (11} feature my wife's artwork on both sides of it. As 1
(12) A.  That was a piece in Underwater Photography, in (12) mentioned, we were the innovators and creators of that
(13} like a magazine. (13) product.
(14} Q. Do you have a specialty in the photography {i4) Q.  And what are they used for?
(15) field? (15) A.  Fish identification under water, for
(16) A, Yes. It's underwater photography. (16) beachcombing, looking for shells, for gamefish
an Q. Do you do your business through a corporate (17) identitication, just close to a - 900, thousand pieces
(18) entity? (18) ofarton all the cards, There are 12 different
1% A.  Tdon't understand what a corporate enﬁty is, (i9) cards.
20y Mpr. Sugarman. (20 Q. Now you say there were pieces of att. Are
(21} Q. Well, do you have a business name? (21) photographs also on those cards or is it just artwork?
22y A, Yes. It's Se_ahawk Products, Seahawk Press. 22) A, Antwork that came from my photographs or my
(23) Q. Is that a corporation or a partnership? 23) ~ wife's photograph or my son's photograph.
24 A, Ttis not a corporation. I am not t24) Q. [Itake it your wife is also affiliated with
(25) incorporated. (25) Seahawk Products?
Page 5 to Page 8 305-371-1834 PEGGY ANN COOK & ASSOCIATES
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n A, Yes. That is correct. ¢1) Generally things came after the fact in many cases,

(2) Q. & yout son also? (2) Q. When you say things came after the fact, what

3 A Loosciy. He supplies work to us when we need {3) does that mean?

4 it . 4 A.  Payment and the rights and permissions came

(&) Q. In addiﬁon to the finished products that you (5) after the fact that they used it.

(6) have described, the books, the field guides, the {6 Q.  So in other words, they would use it and, then,

(N T-shirts — .. (7) after the use, would contact you or you would contact

® A Ub-huh (8) them?

)] Q. ~does Seahawk Products or do you personally ! A.  No. The bulk of it, they would — I am sorry.
(10y license photogi_raf)hs for use in publications published (0) They would contact me and tell me what they were going
(11} by others? (§if) topay. )

(12) A.  Yes, yes. In publications or other uses for (12) Q.  Would that have been before the use or after

(13) advertising use. (13} the use?

(14) Q. So do you distinguish in your own mind (14y A.  After the use.

(15) advertising uses from other uses? (15) Q. Can you recall any instance in which the

{16) A.  Licensing is licensing. It's just another way (16) National Geographic used any of your images in

(17) o, you know, derive revenue from what you create. (17 advertisements?

(i8) It's a license either to use it for an advertisement (18) A Only for in-house use, specifically, never on

{19) or license for one-time use in a magazine. (19 the outside. What I mean, in-house, either it would

20) Q. Is there a difference in the revenue that you (20) appear as a brochure for a product, an announcement —

(21) receive when an image is licensed for an advertising (1) It was only used in the context and under the umbrella

{22) use, as opposed to a nonadvertising use? ' (22) of the National Geographic Society, never for outside

@3) A. Considerably more, yes. (23) ads. In fact, [ was approached once for an ouiside ad

24 Q. Considerably more for the advertising use? (24) use for a shark illustration fora TV series. | think

25 A, Yes. (25) it was - Texaco was sponsoring it. But I said, no,
Page 10 Page 12

Y] Q. And why is that? (1) they didn't want to pay enough for it.

@) A, Well, if an agency is going to spend $500,000 2) Q. Do you recall what they offered to pay for it?

(3) or $750,000 for ad space, they're inclined to pay more &)} A, Tdon't recall a precise fee. It did not sit

(4) for the illustration than a magazine would for inside @ well with me, It didn’t feel right, so I declined.

(5) editorial use. Inside editorial use is the lower of &) Q. Have you ever licensed the use of pliotographs,

(6) the two, the least amount of money, least amount of (&) that you have taken, 10 be used as the basis for

{7) money brought in. ¢y illustrations or drawings done by —

(8) Q. 'When you say inside editorial use, what kinds ® A, Outside?

(9) of uses — Withdrawn. Have you, over the years, [&)] Q. - people for magazines? Qutsiders.

(10) licensed photographs for use by the National [§10)] A. Never, Never, _

(11) Geographic? (n Q. Have you or Seahawk ever licensed the use of

(12) A, [receive an assignment from them. The last (12y drawings made by Mrs. Greenberg based on photographs

(13) jobldid for them was 19 - the assignment was 1989 (13) that you have taken? And again, to outsiders.

{14) and the article appeared in the 1990 July issue. (14) A, The only situation that comes to my mind is

(15) Q. - Has the Nationa! Geographic ever published (15) when a publishing firm that did hotel-type of books in

(16} images that you have taken, photographs that you have (16) Hawaii came to us and utilized the artwork ina

(17} taken, where there wasn't an assignment, but they were (17y publication for one-time use.

(18) aware of a photograph, they wanted to use it and (18) Q.  Aside from the publications that are at issue

(19y contacted you and you permitted them to use it? (19) in this litigation, which are the Geo Pack and the

(209 A, Occasionally that would happen. (20y JTason project -

2n Q.  And when that happened, would you consider thai . 2n A, Yes,

(22) an editorial use, an advertising use? Which? 22) Q. —are you aware of any instance in which a

(23) A.  Ifthey specify editorial use when they would (23) publication used a photograph, that you took, as the

(24) contact me, it would be for editorial use. If they (24) Dbasis for a drawing or an illustration that that

(25) had other uses for it, they would specify that. (25} publication used in one of its magazines or books or
I

PEGGY ANN COOK & ASSOCTATES
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(1) whatever?
2) A,
(3) to my mind right.now‘.
[C)] Q. You mentiofied two generai categories of use,
(3) advertising use and editorial use. In what category -

At the present moment I can't - nothing comes

(6) which of those catcgdri:;s would you put the use that
{7) was made in the Jason project? :

® A i
(%) don't know where Ih{lt went, whether it was anad ~ I

Ican't put - it wasn't used outside ~ Wefl, I

(1) believe it was, to the best of my knowledge now, on
{11) the Jason project it was used in-house. I don't think

(12) it was used outside Society.

{13) Q.  And what about the Geo Pack, would that be an
{14) advertising use, an editorial use, what?

(15) A,
(16) don't consider that product to be editorial.

{n Q. What do you congider it to be? ' _
(18  A. A product like our books, our plastic cards.

That's a product use. It's not editoriat. [

(19 It's something for sale over the counter in stores.
lelv)] Q. Well, okay. Within the product, itself, is the
(21) image, or images, used for advertising?

2 A, If they put it in a'catalog and you see the
(23) image in the catalog, it's advertisement, But the

6
@
)
@
(5)
)
)
®)
)

(10)

an

(12)

am»

a%

as

{16)

an

{18)

(19

(20)

1))

@2)

@3)
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the posting. )

Q. 'When you say, I do all the posting, what does
that mean?

A.  Inthe journal.

Q. Would you generally describe the process of
billing and collection that you engage in on behaif of
Seahawk. ‘

A. Tamsorry. I didn't -~ Will you repeat that?

Q.  Yes, Just describe the process of how you bill
your clients, coliect the money, post it.

A.  Sure. Very simple system. I sell mainly to
distributors. A distributor makes the order. They

" pick it up or I ship it to them. [ send them the

invoice. And at the end of the first quarter, I log
in all of the invoices into nty journal.

Q. Do you prepare or does anyone else prepare, for
Seahawk Products, any'yeafly'summaries of financial’

results?

A.  Yes, sir.

Q.  Who prepares those?

A. My CPA.

Q. What, as best you recall, was the leve] of
sales for 19977

{24) product, itself, is an item for sale, for retail sale. @49 A.  Idon'thave that in my head but it was
(25) Q. Yeah. Iunderstand that. I mean a magazine (25) reflected in the invoices that we provided to you.
Page 14 Page 16
(1) would be a product for sale, correct? ( Q. Do you have a sense of how much of the income
@ A.  Yes. (2) of Seahawk Products was attributable to sales of
(&) Q. And within the magazine there are editorial (3) finished products on the one hand and licenses for use
(4) uses and advertising uses, right? {4) of images or drawings on the other?
{3) A.  Yes, sirn 5 A.  Repeat that one more time because I gota
(6) Q. 3o take the Geo Pack, which is a product for 6 little lost.
{7 sale. Is the use within the Geo Pack, in your view, 7 MR. SUGARMAN: Wy don't you read it back.
(8 an advertising use or an editorial uge? (8) {The requested portion of the record is read as above
| ()] A.  Tcan'tcutitone way orthe other. It'sa (9) recorded)
(10} preduct use. ' [{0)] THE WITNESS: Each year would be different and
(11) Q.  And it's a product use because what? {I1) each year would be reflected in the invoices we
(12) A.  It's an educational product use and it's - in {12) provided to you. Off the top of my head, the answer
(13} itself, it's a product - it doesn't have other {13) is, I can't give you a demarcation. If I have the
(14} . articles in it, doesn't have any advertising in it, {14) invoices in front of me, then I can give you a better
(15) per se, except when the image is used in the catalog {15) idea.
(16) and you can see it, I don't consider that editorial (16) Q. (BY MR. SUGARMAN) Let's focus for a second O‘Il
(17} use, from my point of view of my experience. Because (17) the instances in which Sea Hawk Products licenses !
(18) there are many ways that things can be used and (18) other publicatioris for use of - one-time use of images
(19) licensed, and cditoriaf.and advertising is two; (19) that you have photographed.
(20) product use is anothcf, ‘three. I am sure there are 20 A.  Publications?
(21) other things out there that will fall into another 2n Q. Publications.
(22). category. . ‘ ()] A.  Ounly. Yes.
(23} Q. Whois rcspongiblc for keeping the financial (23) Q. Howdo you go about determining the price or
(24y records of Seahawk Products? (24) the fee that is charged to such a publication?

(25) A, Itake care of afl the invoices and I do all of

(25)

A, The bulk of my activity now - for editorial use

Page 13 to Page 16
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(1) of my photographs doesn't come up very much. The bulk ) A. T, Waleer Thompson Agency.
(2) of my livelihood and activity and my focus of my 2) MR. SUGARMAN: Iam going to ask the reporter
(3y entire existence is with Seahawk Press, selling our {3) to wark as Jerry Greenberg Exhibit 1 a document that
(4} products as a product or the licensing of the specific {4) is Bates stamped JG 2955, headed January 1995.
(5) product to certain castomers, For editorial use, I (5 MR. SUGARMAN: = Mr. Greenberg, why don’t you
{6) don't solicit much business. It comes to me. But the (6} look at the other one that's been marked. The other
{7) most recent licensing arrangeiment I made for a : (1) s a copy for your counsel,
(8) one-time use niagazine was with Audubon magazine, and (8) (JG Exhibit 1 is marked)
(9) that is one that I solicited them to see whether they '] Q. (BY MR. SUGARMAN) Can you identify Jerry
(10» would be interested in our mangrove trees in the sea (1) Greenbetrg Exhibit 17
(11}  project. an A. - Yes. It's a photocopy of 2 page from the
(12) Q. And I take it that they were interested? (12) jeurnal, January of 1995.
(13) A.  Atfirst they gave me no answer. Then I told (13) Q. Whose handwriting is that?
(14) them to send the material back to me. And once they (14) A. That's mine.
(15) found out it had never been used before, obviously, (15) Q. And is that one of the journal pages that you
(16) they liked what they saw, they got very excited about (16) have prepared as you described earlier today?
an it : (n A. Yes.
18 Q.  Did you then arrive at an arrangement for them (18) Q. Would you just take us through the columns and
(19 to use the iméges? : (19) tell us what the entries in each column represent,
20) A.  Yes, sir, we did, uh-huh. 20) A. Cerainly. Do you want me to start with the
21 Q. And inthat particular instance, how did you, 1) top?
(22) inyour own mind, go about deciding what the price for (22) Q. Yes.
(23) the use would be? ' (23) A.  Miss Cocoa, Incorporated (phonetic). It's a
(24) A. Thave been selling or leasing photographs 24y local distributor.
(25} since the mid fifties, early sixties. At one time I 25) Q. No. I actually just wanted you to describe
: Page 18 Page 20
(I) had my own photo agency for my own work, my own (1) what the entries are in the first column, one, two,
(2} underwater photographs, underwater stock photo agency. (2) three, four, ten, and then what is in the next column.
(3} SoIhad a pretty fair idea what I could get for my (3) Inother words, what is reflected there?
(4) work. I always was on the high side. In this [Ch) A.  Tnthe first cofumn is the dates.
¢5) instance, I felt what I would want as a fair price, ) Q. The date of what?
(6) and I asked for it, and I told them what the terms (6 A.  Of the transaction and of the invoice.
() were and what the other aspects of the transaction Q) Q. Okay. The second column is the —
(8 would be, and they agreed to it. ® A. Customer. '
) Q.  And what was the price and what were the terms? (9) Q. Allright. The third column?
(10) A. The pric'é for that specific use for six to (1o A. Products or services or whatever we provided to
(11y eight photogr.aphs; inside editorial use for Audubon, (11) them
(12y one-time use only in the magazine with the appropriate 12) Q.  All right. The next - which says PD is,
(13) - copyright photo credit line was $3500. They would pay (13) obviously, if it's paid.
(14) itinadvance. T ey also would pay for the duplicate (14) A, Hopefully, yes.
(i5) transparencies.tlﬁey would be asing for the separations (15) Q. Loocks like you have a pretty good record on
(16) and return them 'jbecause thiey were my property. (16) that. And the last celumn?
an Q. Can you think of any other instances in the an A.  The amounts that came in, sir.
(18) last three years where you have made a similar (18 Q.  Onthe right-hand margin there are four
{19) arrangement with a publication for one-time use of the (19y asterisks. What do those represent?
(20) images that you have taken? Q0 A.  Those - the asterisks?
21) A. Editorial, no. I am not really active in the @n Q. Yes.
(22) leasing of my photos in the editorial area. There was (22) A. Idon'tknow.
(23)"- an advertising use of one of my images in ‘93, 1 N Q. Are they in your handwriting?
{24) believe. ] am certain it was '93. (24) A.  That's not my asterisk.
(25 Q.  And to whom did you license that? 25 Q.  Okay. I notice that between the entry for

PEGGY ANN COOK & ASSOCIATES
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(1) January 10 and the entry for January 11, there is a (1} Q. And what was the - what was that transaction?
(2) space. @ A. 1would have to see the invoice to give you
&) A, Yes, sir. 3y precise information on that. i you have it, I can
(¢ Q. Canyou cxpl_ain why there is a space. 4y explain it.
5 A.  Yes. My wijfcl went through all of the journals 9 Q. Then there is an entry on the 17th, American
© there, and whatever"ih there was - that had - that (6) Teaching, for license.
(7) was - had nothing to}'d:o about revenues from products (@] A.  Yes, sir.
(8) and revenues from licensing was removed. (8) Q. What was that?
@ Q. At the bottom of the page on the right-hand )] A.  Alicense to utilize our - renditions of ours
(10} side there is the word "total,” and there is no number {10)- images on a product.
(11} there. Was there a number on the original of this {1 Q.  When you say our renditions of our images, what
(12} document? (12) was actually — )
[4k)] A, Yes, sir, there was. (%) A.  No. Their rendition of our images.
(14 Q.  And why is that not there? (i4) Q. Sothat was a case - okay. When you say "our
15 A.  Because the total would reflect items in there (15) images," do you mean a photograph or a drawing?
(16) that had nothing to do with your request. Request for (16} A. I would have to see the product again and
(17) documents, that is. (17) double check it. That escapes me right now.
{18} Q. Now looking at the third column, which is the (18) Q. Do you know what the product was that American
(19 column which identifies the product — (1% Teaching used the images for?
(20) A.  The one under 19957 20 A.  Yes, One was a poster and one was a jigsaw
21 Q. The one under '95. @y puzzle.
22) A, Yes. 22 (. Then there is an entry on the 20th for Sheldon
(23 Q.  The first eutry is for books. (23) Kaplan Associates. It says, "transfers.” What does
24) A, Yes. ) (24) that mean? '
(25) Q. Would you generally describe what it means when 25 A.  Yes, sir. We provided our - a match prini to
Page 22 Page 24
(1) you see an entry, "books"? (I) Sheldon Kaplan where he would make heat transfers off
@) A.  Yes. It would be strictly a transaction for (2) a match print that could be imaprinted on a T-shirt,
(3) our books, the books that we produce, not the plastic {3) and he paid us so much a shirt, He paid for his own
(4 cards. ‘(4 transfers. He paid so much a shirt rdya[ty.
5} Q.  And then, the next one down is cards? (&) Q. How often do you, as a normal practice, make
(6) A, Yes. That would be strictly a transaction for (6) entries in the journal pages which is copied as JG 17
(7) plastic cards. ' €] A.  Ishould do it at the end of the month. It
8) Q.  Then the entry for the 10th says, "license"? (8) usually is done at the end of the month. I get up
[C)] A, Yes, sir. (9 early and do it.
[¢10)] Q.  Would you describe what that was. (10 Q. Soit's - to the extent that you can, you try
(1 A. It was a license to use an artwork rendition of (11) to do it on a monthly basis?
(12) my photograph ina T-shirt. 12 A.  Yes, sir.
(13) Q.  What kind of a company is Habitat, if you know? (13 Q.  And to the best of your knowledge, the entries
(14 A. It's- the company's name will be on the | (14} that are on these journals are an accurate reflection
(15) invoice for that date, It's a T-shirt manufacturing (15} of the activity of that month?
(16) company, (16} A.  Yes. That's all reflected in the invoices. |
(17 Q. Do you recall the image that they used as the (17} only have one set of books.
(18) basis {or the drawing? . (18) MR. SUGARMAN: I ask the reporter to mark as
41y] A.  Image or images, no, not off the top of my head (19)  Jerry Greenberg Exhibit 2 an invoice that is Bates
(20) but it was a licensing arrangement we made with them. (20) stamped JG (358, dated March 26, 1997.
20 Q. Was it one or more than one image? 20 (Exhibit 2 is marked)
(22) A1 wou!d have to look at the shirt. T am sorry. 22) Q.  {BY MR. SUGARMAN) Can you identity what has
(2% Q. Thereisanentry on the 12th that says, (23} been marked as Jerry Greenberg Exhibit 2, '
24) "T-shirts.” 24y A, Yes,sir. -
(25) A.  Yes, sir, (25) Q. What is it?
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(1) A.  Tt's an invoice for a shipment of books that (13 fromit? '
(2) went to Turks and Caicos. (2) A. Possibly, ves. [ would hope so. Gives them a
(3) Q. And are these books that are published by (3; better understanding.
4 Seahawk? (4) MR, SUGARMAN:  Task the reporter mark Jerry
) A, Yes, sir. 5y Greenberg Exhibit 3, a document stamped Bates number
6) Q. There is an entry in the middle of the invoice 6) JG 0562 (indicating).
(7) that says, educétional material? @) {Exhibit 3 is marked)
8 A Yes. | ® MR. SUGARMAN: Why don't you give me back the
® Q. What does that mean? (9 ones we have marked already so I can keep track of
(10} A. Tutilize that any time I ship to foreign (10) them.
(11} countries, It makés it easier in some cases to get (N MR. DAVIS:  (Indicating).
(12) through C,us.t()msl for us if they are educational (12) MR. SUGARMAN:  Thanks.
(13) material. Books generally are not taxed by duty in (13 Q. (BY MR. SUGARMAN) Can you identify Jerry
(14) most countries, When you get down to the French (14) Greenberg Exhibit 37
(15) istands or islands that were dominated by the French (15) A, Yes, sir.
(16) presence there, there is a problem with plastic cards. (16) Q. What is it?
(17)  So we tried to make it easier for the material to go ] A. It's a payment of royalties for the use of
(18) through customs. And let's put it this way. 1 will (18) artwork that were made from our photographs for both
(19 make it - give you the easier thing to understand. (19 Vé%lOHS of the alphﬁb'ei book:for the year 1993,
(20) Anything that I export, whether it goes to 20 Q. What is the Underwater Alphabet Book?
(21) Turks and Caicos, Mexico - if we ship it to Israel, Q2n A.  It's a book with alphabet numbers - alphabet
(22) ship to Australia, the Maldives, Seychelles, it all (22) letters in it that had a corresponding artwork
(23) has that. And from that I take a copy and put the 23) illusiration next to it.
(24 Seahawk seal on the bottom, press it with our impriat, (24 Q. And is the Underwater Alphabet Book a book
(25) and that goes out as the commercial invoice with my (25) published by the Charles Bridge Publishing Company?
Page 206 Page 28
(1) name on it and the gold seal imprint of & seahawk on (1) A. Yes,sir.
2y it. [ don't usualiy use that origi'nal invoice, @) Q. Now when you say in the invoice, for the use of
(3) educational material, on domestic shipments, only on (3y artwork from Jerry Greenberg's photographs, who did
(4) exports. ' @ the artwork?
5 Q. Itake it, then, that you consider the books 3 A.  Their artists did.
(6) that are listed on JG Exhibit - Jerry Greenberg (3] Q.  How many photographs were invalved?
(7> Exhibit 2 to be educational materials. h A. Idon’t remember, Mr, Sugarman.
8 MR. DAVIS:  Object to the form of the (8) Q. Do you know - Withdrawn. What was the nature
(9) question. (9) of the artwork that they did?
{10) THE WITNESS:  They could be. It depends on {10) A, Tdon't remember that. I am sorry.
(11) what hands they fall in. A lof of times it goes - for ) Q. Did you ever get a copy of the Underwater
(1) the most part, it goes in the tourist shops. Tourisms (12)  Alphabet Book in which there was artwork from your
(13) use them, occasional art books will use them for {13) photographs?
(14) teaching in classes, But the bulk of the stff is for (14 A, Tcertainly had the book in my hands somewhere
(15) tourist-oriented use. Did I - (15) along the lines,
{le) =~ Q. ~(BY MR. SUGARMAN) The — But are they used for (L6) Q. Do you presently have that book in your
{17) the education of tourists? (£7) possession?
(18} A I- (i8) A. Idon'tbelieve so.
(19) MR. DAVIS::  Object to the form. (i9) MR. SUGARMAN:  Ifitis in the possession of
20) THE WITNESS: —don't know. [ am sorry. (20) the Greenbergs or Seahawk, Mr, Davis, I would ask that
(21) MR. DAVIS:- . Go ahead. (213 that be produced.
(22) THE WITNESS: Idon't know what the tourists do 22 MR. DAVIS:  We will consider it.
23y with it when they get them. I hope they wilt enjoy @23) Q. (BY MR. SUGARMAN) How -~ Withdrawn. I take it
(24) it (24) that the price that was charged and paid was:$2,0007
@5 Q. (BYMR. SUGARMAN) And maybe learn something @5 A ense for that yéar. yes, sir.
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() Q.  For that year? [09] MR. SUGARMAN: I ask that records sufficient
@ A, Uh-huh. (2) to indicate the amounts of that payment be produced.
H Q. How did you arrive at the $2,000 sumber? (3) We will ask Mrs. Greenberg if she has a recollection.
Gy A. It was an arrangement we made with them on an (4" That will be fine.
(5) overall settlement for licensing. 5) Q. (BY MR. SUGARMAN) Do you have any information
(O] Q.  When you say overall settfement, what does that (6) as to how many copies of the Underwater Alphabet Book
{7) mean? (7 were printed by Charles Bridge Publishing in 19937
8 A.  They had these illustrations in this book, and ® A. No, sir.
(9) there was no questioh in‘my mind that they derived 9) Q.  Orinany other year?
{10y from our work, copiés of our work. So they paid us a (10} A.  No. We don't have that, no,
(11) settlement fee for busting into our copyrights, and (n Q. Do you know whether there are any records that
(12) they also took the opﬁon to continue using it undera (12 you or your counsel have that might reflect that?
(13) licensing arrangement, _ (13) A. Tdon'tbetieve so. No, sir.
(14 Q. So this was an instance in which the use by (149 Q. Do you have an understanding as to whether the
(15) Charles Bridge's publiéhing preceded any arrangement (15) Underwater Alphabet Book is a product that is sold in
(16} that you made with tﬁem; is that right? (16) book stores or elsewhere by Charles Bridge publishing?
(17} A. Idon'tunderstand the - {17 A, Yes, sir. I assume that they're selling it. -
(18) Q. Well, in other words, they used the images (18) (Short break)
(19 first and then, after their use, you made this (19) Q. (BY MR. SUGARMAN) Can you recail any
(20) arrangement with them? (20) instances, other than Charles Bridge's publishing of
21) A. Yes. (21) the Underwater Alphabet Book and the matters at issue
(22) Q. How was it ihat you discovered the use of the (22} in this litigation, other than those, where you
23) photographs in the artwork in the Underwater Alphabet (23) discovered the use by a publisher, of images that you
24y Book? (24y took, either the images, themselves, or artwork from
(25) A. Found the book in the book store, looked at it. (25) those images?
Page 30 Page 32
{1} Boy, those fish look familiar. [ know my artwork, (1) A, Repeat that question again, I sort of lost it.
{2) Q. Once you discovered that and contacted Charles ) (The requested portion of the record is read as above
(3) Bridge, how was it that you arrived at the $2,000 for (3 recorded) '
(4 the use in the 1993 books? # Q. (BY MR. SUGARMAN) Let me rephrase the
{5) A.  Tdidn't contact Charles Bridge. My attorney (5) question. You already talked about the instance where
(6) did. ' : ) you discovered the use of your photographs and artwork
() Q. Do you know how it was that the $2,000 number (7y inthe Underwater Alphabet Book.
(8) was arrived at? (€3] A, Yes.
[¢) A.  We gave them a base settlement figure for ® Q.  And this fawsuit is about the use of your
(10y busting into our copyrights, first, Then we gave them (i0) artwork in the Geo Pack and Jason project. At least
(11} a choice to either stop doing it, getting rid of the (i1) that's what we are talking about today.
(12) swff or take a license out. [9¥3)] A, Yes, sir.
(13) Q.  What was the ~ Withdrawn. In addition to the (i3 Q. Putthose aside. My question is whether vou
14y $2,000 payment that s reflected on Jerry Greenberg (i4) can recall discovering the use of your images in any
(15) Exhibit 3 - and 1 understand there are additional (15) publication where you did not consent to that use.
(16) 52,000 payments for use in subsequent years - was (16) . A.  You mean publication or product?
(17) there an additional lump sum payment that was made? an Q. Any, any use,
(18) A, Yes, sir. (18) A. Many times.. many, many times.
(19) Q. And in what amount? (19} Q. Give me examples that come to mind of such use,
2m A, Iforget the amount, (20) A.  The biggest problem was for T-shirt
21 Q.  Was it more than $5,0007 (21} manufacturers. That was the bulk of the products that
(22) A. Tdon't remember the amount, sir. I am sorry. (22 we face. There are others that were not T-shirts and
(23) Q. Would there be records that you have that (23} they printed product, a poster. Many, many times it's
(24) reflect the amount of that payment? (24y the problem that you have when you publish books.
(25) A.  Tbelieve 50, yes, sir. (25) People will get into your images. We have it,
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(1) Geographic has it, everyone seems to have this (1 Q. Was the — Withdrawn. Do you consider a poster

(2) problem. Every publisher has it. It's a fact of (2) fora cruise line to be an advertising use?

3) life, really. [€)) A. Tcan'tanswer that. I am not sophisticated

(4} Q. Canyou recall any instances in which you or (4) enough in the uses of photos. It wasn't a pic fora

(5) your counsel contacted any of the publishers or (5) paid advertising, so I don't know what category it

(6y T-shirt manufacturers or entities that used your % would be under.’

(7y iinages as, obVi'pusly, someone did with respect ) ) Q. Would you consider it an editorial use?

(8) Charles Bridge‘?; ‘ 8 A. It's just betwixt and between.

(&) A1 can’pgi'vc you a name-by-name count but there )] Q. Do you have, in your files, a copy.of the
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wetre a considerable amount of problems that we and
other people face.

Q. Can you recall any instances where, as a result
of those contact"s, payments were made to Seahawk Press
or to you for thi: uses that were made of your images?

A. Virmﬁlly all the times that we contacted
people, my atfonley (indicating), a settlement was
reached and tfley had the option to continee with the
ficense or stop doing it.

Q. Can ybu recali any names of any of those
companies where a settlement was reached and they
continued to use the images pursuant to a license?

A.  Notoff the top of my head right now.

MR. SUGARMAN:
would indicate whether there were such settlements and

I request any documents that

license arrangements,

(1
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(24)
(25)

poster that contains the image that was licensed and
paid for as evidenced by Jerry Greenberg, Exhibit 47
A. lhave no idea.
MR. SUGARMAN:  To the extent that it exists, we
would ask that it be produced,
MR, DAVIS:
any time you ask for one of these, we will consider

So I don't clutter up the record,

it.

MR. SUGARMAN:  Iunderstand.
Would you mark as Jerry Greenberg Exhibit 5 a
document Bates stamped JG 0236 (indicating).

(Exhibit 5 is marked)

Q. (BY MR. SUGARMAN) Can you identify Jerry
Greenberg Exhibit 57
A, Yes. That's an invoice indicating that we
charged someone after the fact, $500, for a small dive
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MR. DAVIS:  Settlements and license
arrangements? _'

MR. SUGARMAN:  Or either.

Would you mark as Jerry Greenberg Exhibit 4 a
document Bates stamped JG 0461 (indicating).

(Exhibit 4 is marked)

Q. (BY MR. SUGARMAN) Can you identify Jerry
Greenberg Exhibit 47

A, Yes, sir.

Q. Whatisit?

A.  One-time art charge, logged in that way, for
the use of my photograph that was put on a poster.

Q. Was this an instance whete the agreemerit to use
the image was made prior to the publication of the
poster or subsequent?

A. Tdon't recall. There may have been 2 second
invoice.bn that for other use. I am not sure. ‘

Q. "What was the nature of the poster on which the
image was used?

A.  Fora premier cruise line. They had a family
cruises they tried to get off the ground and they did
a poster. I believe it was a poster. ] am trying to
think. That's 1993. I forget what the exact product
was. Small use, but I believe there was a second
transaction. I am not sure, though.
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shop that was using a very small ad for one time in a
magazine. More than likely — I forget what the
illustration was, but it was used - they picked up one
of the images from our book and used it in a very
small ad in a diving magazine which was given away

free,
Q.  The words under description, quote, art
reference fee, close quote, what does that mean?

A, Itwas my way of indicating it wasn't a book,
it wasn't a plastic card, but it was a fee we charged

after the fact - always, it seems - for the use of the

item, against a small dive shop.”

Q. Was this, to your recollection, for the use of
an actual photograph that they reproduced?

A. Tbelieve it was a piece of ariwork from our
publication,
Q. One moere question on this. How did you arrive
at the fee of $5007

A. It was a small dive shop that lived from hand
10 mouth. What are you going to ask, two or $3,000?
It's not our intent to beat people to death. I feel
they should pay for busting into our copyrights
according to what they are and what they do, and, in
many-cases,:wefind.people.that get into our stuff,
and it costs me money to make them stop, and we don't
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{l) try to take money out of people who can't afford it (1} Greenberg Exhibit 77 ' )
(2) who are really iniioceqt. (2) Al " Yes, sir. It's a photocopy of my journal, Tuly
(3  MR.SUGARMAN:  Would you mark as Jerry () 1996,
(4) Greenberg Exhibit 6, a copy of the document Bates @ Q. Looking back at Jerry Greenberg Exhibit 6,
5y stamped JG 0064 (ir;dicating). (5) which is dated July 11, 1996, it does not appear that
(6} (Exhibit 6 is ma'gﬁed) (6) there is an entry for the Nautilus Sub Sea Adventures
n Q. (BYMR. SUGARMAN) Can you identify Jerry {7y transaction on the July 1996 summary, which is JG
(8) Greenberg Exhibitﬁﬁ‘:? (8) Exhibit 7. And my question is, can you explain why
© A, Yes. b (9 thatis.
)] Q. Whatis ik (1 A, Yes, sir. The journal - it was taken out
(1) A, It'san inv.ci:ce there on an overali settlement (11} because of a settlement arrangement, and apparently,
{12) and license to use it for a certain length of time for (12) I-it gotleft in on the invoices that you have
(13) picking up our artwork from our cards for a car, for a (13) received.
(14) car, utilizing the submarine service they have there. (14 Q.  So is my understanding that some of the
(15 1puticdown as aﬁWork, reference, for lack of a ~(15) redactions that are made in the journals were for
(16) better word, but it'was. - we allowed them to continue (16) settlements that were arrived at for use of your
(17) using it, and we took a flat payment {o allow them to (17) images?
{i8) continue to use it until the end of a certain length {18) A, Yes, sir. But also — Redactions? Excuse me.
(19) of time. (19) What is a redaction?
eiv)] Q.  All right. This, again, was an after-the-fact Q0 Q. ‘Redaction is & whitcout or a maskout or an
(21) settlement for the use of the images? 1) elimination.
{22) A.  Yes, sir. _ 22) A.  Some cases there were settlements. Some cases
(23) Q. Describe, as best you recall, the use to which {23) it was a refund, income tax. Some cases it was Social
(24) Nautilus Sub Sea Adventures put the images. In other (24) Security. Some cases are refunds on Medicare part A
(25) words, what product did Nautilus Sub Sea Adventures (25) or part B. They didn't pertain.
Page 38 Page 40
(1) have that utilized your images? (0 MR. DAVIS:  Just answer yes.
(2} A, Itwas acard that they utilized to identify () THE WITNESS: . Sorty.
(3) the fishes, in their submarine, people would see in 3) MR. SUGARMAN: I would ask that any of the
(4) the submarine. {4) entries that were redacted which reflect settlements
(5} Q. How many images were involved? (3) or payments for use of images after the fact be
(6) A. Ildon't remember right now, (6) provided to us. T am not interested in the Medicaid
(7 Q. Do you have, in your possession, a copy of the (7) tax transactions.
(&) card which was used by Nautilus Sub Sea Adventures? () THE WITNESS: 1am sorry. T'haven't looked at
(9 A. lam not sure, (9 it (indicating). Excuse me. You had that. Did you
(10 MR. SUGARMAN:  If there is such a copy, (1% want to cover it?
(11) Mr. Davis, we ask that it be produced. (11} - MR. SUGARMAN: No. I am finished with my
(12) Q. (BY MR.SUGARMAN) How did you find out about (12} questions about that,
{13y the use by Nautilus of the images in their card? (13} THE WITNES:  Uh-huh. ‘
% A All the way from Hawaii. Someore sent me a (14y  MR.SUGARMAN: Would you mark as Jerry
{15 copy of the card. I didn't find it'in a book store. (15 Greenberg Exhibit 8 a document Bates stamped JG 0056
(16} I forget who sent it to me. They sent me a copy of (16) {indicating).
(17)  the card, and we found out that they were using it for un (Exhibit 8 is marked)
(18) awhile, and T went (i8) Q. (BY MR. SUGARMAN) Can you ideniify Jerry
(19 Q._HH How did you arrive at the total fee of $10,0007 (t9) Greenberg Exhibit 87
@0  A® Idon'tremember, 200 A, Yes.
D MR. SUGARMAN: -, Would you mark as Jerry (20 Q. Whatisit?
@2) Greenberg Exhibit 7 a document Bates stamped JG 2949 (22)  A. It'san invoice for Innovative Scuba Concepts.
(23) (indicating), 23) Q. ;i"o do what?™
24 (Exhibit 7 is marked) (24) A.  They were supplied one of our artwork
(255 Q. (BY MR. SUGARMAN) Can you identify Jerry (25) illustrations by one of théir customers, clients.
I
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(1} They put it onj Ll_j:r:-.mask strap of their product and as (0 pai:dﬁf)"r it.
(2) per their custolﬂei's request and delivered to them. @ Qi nd that i pursuant toa contmct dated -
@ Q. 1takeit, then, that this was another €] January 21,977
(@) after-the-fact payment for that use? “4) A. - Yes, sir, Uh-huh.
5 A, Yes, but 'they didn't do it themselves. They . (5) MR. SUGARMAN: Iask for a copy of that
(6) were given the material, and they tock care of it. ’ (6) contract and for a copy of the book, West of Key West, '
N MR, SUGARMAN: Would you mark as Jerry (7) to the extent it is in the possession of the
(8) Greenberg Exhibit 9 a document Bates stamped JG 0277 (8) Greenbergs.
) (indicating). (9 {Mrs. Greenberg leaves the deposition) |
(10} (Exhibit 9 it: 1s marked) (10} MR. SUGARMAN: Would you mark, as Jerry
(1 Q. (BY MR _SUGARMAN) Can you identify Jerry (11) Greenberg Exhibit 10, a series of documents, all of
{12) {12) them invoices w Habitat, Bates stamped IG 0744, 0266,
(135 jg Stack Pole (phonetic) books, and {13) 0136 and 0384 (indicating).
(14} it's a license fee fo-utilize an artwork rendition of (14) MR. DAVIS:  This'is a Composite Exhibit?
(i5) our copyrighted matenal in a book for that year, (15) MR, SUGARMAN:  Yes.
(16 1598, It's a license fee. (i6} {Exhibit 10 is marked)
(17 Q. Was this'a license fee that was agreed on (7 Q. (BY MR. SUGARMAN) Can you identify the
(18) before pubhcanon or after the fact? (18) documents that have been marked as Jerry Greenberg
o1 A.  After the fact. (1% Exhibit 107
20 Q. Howdid you discover the use by Stack Pole (20 A. Yes, sir,
(21) books of the image? 21) Q. What are they?
22) A. Found the book in Berders book shop. 22) A, I0sa license arrangement with Habitat for the
@3 Q. Im? (23) continued use of the images involved for the year 3
(24) A. Borders book shop. (24) 1994,
(25) Q.  And what — Withdrawn. How many images were (25) Q. And then the succeeding pages are for the years
g {, 000, 2.
&
Page 42 Page 44
{1} used? (1) '95, 96 and '97, correct? pOLE
@ A. Idon't remembet. @ A. Yes,sir.
)] Q.  What was the nature of the use? €)] Q. What is the nature of the use 1o which Habltat
4 A, They used them for side bar illustrations. (4) is putting the images?
5) Q. Ithink you said before that they were drawings 5) A. Ona T-shirt,
%) of ~ 6) Q. How many images?
)] A. ' Ourcopyrighted material, {7 A. Tdon't remember, I am sorry.
(8 Q. " How did you arrive at the amount of a thousarnid 8) Q. How did you —~ Withdrawn. Was this another
(9 dollars? (9) after-the-fact discovery of use? )
(10) A. Tharwasa hcensmg fee. That's the minimum (10) A.  Yes. This is a licensing procedure they
(11} wegh Gt y chargc for contmued yearly use. I never (1) decided to utilize after they settled up with us.
(12} letit £0 anythmg above that. - {12) Q. Butthey used it initially without your
[¢K)} Q. And th;s.ls for use during the year 1998; is (13) permission and then —
(14) thatright? il (14 A, Yes, sir.
(15  A.  Yes, Si'r.. ‘ (1sy Q. - settled up with you?
(16) Q. Do youhave any understanding as to whether (16) A.  Yes. Yery quick. Yes, sir.
(17 Stack Pole will continue to use the image in future (n Q. How did you discover the use by Habitat of the
(18) years? ' (18y images? ;
(19 A Well when 1 get the check in December of 1998, (1% A.  Found the T-shirt in the Florida Keys. | ..
20) I -guess they're going 1o séek ariothier year's usage of (20% Q. [Itake it that the arrangement is documerited in
21) i, yes, sir. (21) an agreement, dated September 23, 19937 '
@) Q Is it your understanding that you are going to 22) A.  Yes, sir.
(23) receive a thousand dollars a year for every year that 23 MR, SUGARMAN:  Iask for a copy of that"
(24) they use the images? (24) agreement,
(15) A. Aslong as they continue to use it, we will be (25) Q. (BY MR. SUGARMAN) Do you have in your
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(1} possession any of the T-shirts that utilize the images (13 toid me they wanted to pay $2,000 for the use of it.
(2) that we were just talki;;g about, the Habitat T-shirt? 2y 1told them I was marching to a different drummer,
)] A. Tamnotsure if { do, sir. (3) that's not encugh money for me. And — Well, we have
()] Q. Ifthere is a T-shirt, we ask for the ability - (@) other images we are considering. And 1 said, well, by
(5) 1o inspect iL. P (5) all means, use the other images. It ended up — Well,
6) MR. SUGARMAN: | “Would you mark, as Jerry (6) they said, what do you want? And I sat down with my
(7} Greenberg Exhibit 1 i_, a document Bates stamped JG (682 (1) wife and gave them a figure for a specific use. They
(8) (indicating), (8) wanted - provided my copyright credit line would be on
(9} (Exhibit I1 is marked} (9) the illustration - the use of the photo, and they
(o Q. (BY MR. SUGARMAN) Can you identify the Jerry (10) would send me tear sheets. And that was that
(1) Greenberg Exhibit 117 (11) transaction right there. That's for a Geographic
(12) A, Yes, sir. ] (12). photograph that I own the copyrights to.
(13 Q. Whatisit? | y (13) Q. And was the number you giwc them the $9800 that
(i4) A. It'sa one-time payment to utilize our images {14) was agreed on?
(15} ona ruler. I found this product in Sharm el Sheik in (15) A.  That's what I told them I wanted and said, use
(16) 1994 when 1 went there. I went to Israel and Jordan. (l6) itordon'tuse it
(17y 1 wentdown to Sharm el Sheik and back into Isreal {7 Q. ~And they agreed that they would pay that and
{(18) again, and I found this product in there and (18) useit?
(19 confronted then. $300. I wanted them (o stop using {19 A, Well, I got the check and got the tear sheeis
(20 it, pay me and stop using it. That's all it was (20) (indicating).
(21y there. He didn't have a continuation use of it. I 20 Q.  What photograph was used? Was it — First of
(22) said, it will take care of it for the year. I said, (22) all, was it one photograph?
(23) don'tdo it anymore and, please, stay out of our 23) A, One photograph, yes.
(24) copyrights. 24 Q. And which photograph was it?
25) Q. An_d he agreed? 23) A.  That was a photograplh in the [ead of the 1990
Page 46 Page 48
m A.  He may stilt be using it, Mr. Sugarman. (1) National Geographic July piece I did for them,
@ MR. SUGARMAN:  Would you mark, as Jerry (@) entitled, Florida's Coral Reefs are Imperiled. It's a
(3) Greenberg Exhibit 12, a document Bates stamped IG (3) lead shot of a bunch of divers over Christ's statue.
@ 0046. (4) Q. Do you have in your possession any of the tear
[&}] (JG Exhibit 12 is marked) (5) sheets that they sent to you?
(6) Q. (BY MR. SUGARMAN) I believe earlier today you (6) A. Possibly have, yes, sir.
(7 mentioned an arrangement with J. Walter Thompson. And (7} MR. SUGARMAN: I ask that they be produced,
(8) is Jerry Greenberg Exhibit 12 the invoice that (8) Q. (BY MR. SUGARMAN) And when it says on the
(9) reflects that arrangerﬁem‘! (9) invoice, unlimited wortdwide, then, business trade
(10 A.  Yes, sir. {10y publications, what does that mean?
(L Q.  All right. Was this a before-the-fact or (11) A. Itdidn't mean for use in Life magazine, Tt
{12) after-the-fact transaction? (12) meant for business trade, Wall Street Journal, Banking
{13) A, Thisis an arm's length transaction, (13) News, whatever, but it wouldn't be for any national,
{14 Q. Before the use? (14) top-of-the-line magazines.
(% A, Yes, sir. (15) Q.  So it was a license to use this photograph in
(16) Q. And how did that transaction come about? (16) business trade publications for a year; is that right?
{7 A, They.galled me. They wanted to use one of my (17 A, Yes. And then it would stop.
(i8) photographs that appeared in the 1990 issue of - July (18 MR. SUGARMAN:  Would you mark as Jerry
(19) issue of National Geographié for dn ad campaign for (19) Greenberg Exhibit 12 a copy of invoice stamped IG
(20) Cities Banks. : (20 0692
n Q. Go ahead. Why don't you describe what then 20 THE REPORTER: 1It's 13,
(22) happened. 22) MR. SUGARMAN: Okay.
3 A.  They sent me a copy of the layout and they 23 (Exhibit 13 is marked)
(24) wanted to use it fora y'éajr's time in business 249 Q. (BY MR. SUGARMAN) Caa you identify Jerry
(25 publications, whereve{-tlicy wanted to use it. They (25) Greenberg Exhibit 13?
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(1) A, Yes.. (1) Q.  When you say they didn't comply with the letter
@) Q.  Whatis it? ) (2) that you sent them, is that the March 11, 1994 letter? '
3) A, It's’a settlement payment for the unauthorized (€3] A. 1 believe so.
4 uscof my photograph in Travel magazine. 4 Q. Aund the reason they didn't comply is what?
(53] Q.  Would you describe the events that led up to (6] A.  [received another letter from Allen Royce
(6 the settlement which — (6) saying that these items — You would have to look at
(N A.  Yes. ) ) (7) the letter. 1 don't have the letter in front of me,
(8) Q. - resuited in the payment of $7507 {8) butit's on file there, very unsatisfactory reply to
(9} A, Yes. In 1984 I received an assignment from (9) what the problems were. .
10y National Geographic’s director of photography to do a (10 MR. SUGARMAN: T ask for the production of a
(L5 photo ca.‘say'-cm Florida's marine wilderness for Travel (11) copy of the March [1th, 1994 letter that is referred
(12) magazine. [1ook the assignment with the (12) toinJerry Greenberg Exhibit 13,
(13) understanding that, what they would use, their - [(3)] MR, SUGARMAN: Would you mark as Jerry
(14) whether - either if it was from my own persénal (14} Greenberg Exhibit 14 a document Bates stamped JG 1662
{15y collection or material that I shot for them on (15} (indicating).
(16) assignment, they would have one-fime use. I would (16} (Exhibit 14 is marked)
(17 pull my own copyright, federal copyright, on it, They an Q. (BY MR, SUGARMAN) Can you idendify Jerry
(18) . were to put the copyright credit in, witnessed on the (18) Greenberg Exhibit 147
(19 picce. They would return their originals which I gave (19 A, Yes.
(20) them for use in the magazine. I got paid back, in (20) Q.  Whatis it?
21) 1985, X amount of dollars. '85. That was L0 ycars 21) A, " It'saletter to me and nty wife from Norman
{22) Dbefore the inci.dcm in "94. (22) Davis's sccretary giving me a chieck for $5,000 from
(23 Igo into a book store, lock in the magazines, (23) Sherry Manufacturing.
(24) and there is Traveler magazine, in 1994, and I see the 24 Q. . Pescribe what led up to the payment by Sherry
(25) same pimlogi’aph used sgain. And I was swprised, 25 M_a:lui'adiuri:ig' of $5,000. ;
Page 50 Page 52
(1) because they didn't keep their agreement with me back 4} A.  They got into our copyrighted images and put
2y  with the '84 transaction for one-time use only. They (2) them on the shirt - put them on a shirt. Norman Davis
- (3) used it again, and without my permission, this time. 3y took care of the transaction. They paid a settlcment
(4) Isentaletter on to Geographic. It went to @) figure there and that was the end of it. They stopped
(5 the editor of Traveler, if remembrance recalls. They 5y doing it. '
(6 called me, and I didn't understand how it got in there () Q. Do you have any information as to how many
(7y if they returned my chromes to me. And he offcred to (7y shirts were produced with your images on them?
(8) pay me $75 after the fact, and I told him that was not & A, No, we didn't base it on how many shirts they
(%) acceptable and I want len times that amount. And I (%) suld, Strictly on what we felt a proper payment would
(10) also wanted - it seems if they had - if this was done (10y be. We don't like to delay people's books.
(11) with a duplicate tranparency that I didn't even know (n Q. What image or images of yours were used on (he
(12) existed, I ask ;Ii:it they return that, And, at the (12y  T-shirt put out by Sherry Manufacturing?
(13) same tiiiic, I: liave to go back to that letier dated (k)] A, Tforget that one.
(14) March 11th, iQ—}- whatever the letter is involved (14y Q. Do you have a sample of the T-shirt in your
(15) with. Buthe told e, well, if you charge us this we (15) possession? ’
(16) won't be able to'use your stock photos again, and I &) A.  TIdon’tthink so.
{17} told him } didn'L: care. I told him there shouldn't be an MR. SUGARMAN: If there is one, we ask to be
(i8) an infringement ot my copyright like this. So they (18) able to look at it.
{19y paid it, rciuttém[y, but they paid it. They returned (19  Would you mark as Jerry Greenberg Exhibit 15 a
(20) the'4 by 5 repro dupes they had, that I knew nothing (20) copy of a document Baies stamped IG 0673 (indicating).
(213 about, and mc'y didn't comply with the rest of the @n {Exhibit 15 is marked)
(22) agreement that T put in the letter to them. There was 22) Q. {BY MR. SUGARMAN) Can you idenify Jerry
(23) alot of my material in a file there that shouldn't be (23} Greenberg Exhibit 157
(24) inthere. It keeps ~ this shoufdn't have been in 24) Ao Yes, sir.
{25) ltheir file, (25) Q. Whatisit? 6 HQQRY
VE L% 199y
™ #5000.2
¢ .-
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{1y A, It's an invoice logging in the partial payment (1 A, ldon't remember what it is - what it was.
(2) and settlement of a copyright infringement suit ¢)) MR. SUGARMAN:  Iask for the production of
(3 against Stanley Michael's, Incorporated in Hialeah. () documents sufficient to indicate that amount.
@ Q.  Whatwas the - what were the events that led up @) Q. (BY MR. SUGARMAN)} Do you or does Scahawk
(5) to the copyright infringement suit against Smnlcy {5 Products have any claim that you know of for any
(6) Michael's, Inc? (6)' utauthorized use of any images in the motion piciure
(7} A, We found some T-shirt stores in the market out (7) Jaws?
(8y there, one - one shirt that had our images on it. I ey A. No, sir,
(9) am trying to reconstruct it, but it actually happencd &) MR. SUGARMAN:  Would you mark as Jérry
(10} years before that, The bottom line is that it went {10y Greenberg Exhibit 16 a book entitled, The Coral Reef,
(11} into litigation in federal court. There were other (1) and as Jerry Greenberg Exhibit 17 a book entitled, The
(12) shirts that - we found some images on them, and they (12) Living Reef (indicating}.
(13) ended up paying a tota] payment, including legal - I {13) {Exhibits 16 and 17 are marked)
(14) forget what the total payment was, but the payment to (i) Q. (BY MR. SUGARMAN) Can you identily what | have
(15) us was $108,000. (15} marked as Jerry Greenberg Exhibits 16 and 17
(16) Q.  Was that a case that was brought in the (16} (indicating)?
{17) Southern District of Florida? amn A.  The Scahawk Press publications, Coral Reef, and
(18) A.  Yes, sir. (i8) the new edition of The Living Reef,
(i9) Q. The invoice marked as Jerry Grecnberg Exhibit (19) Q.  When you say the new cdition of the Living
(20) 135 indicates there is a balance of $103,038 still due. (20) Reef, what do you mean?
(21) Has that amount been received? 20 A.  TFirst edition came out with less pages and o
22) A, Yes, it has. It's all been paid up. (22) artwork and fllustrations in back, :
(23) Q. Do you have any reason to believe that any of .(23) Q. And that's been added in the new edition? ) g m
(24) your images or artwork was used in the motion picture 24 A.  This is the new edition. : ‘QE m sy "‘*\
25y Jaws? ) ’ 25 Q.  The new edition has more pages, plus the - ,:f\ %“?Q ) %
IR SR®E
o ¥ &
R0 X
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4)] A, Yes. (1) antwork in the back? §
@ Q. And what is the basis of your belief, and what (v3)] A. No. The new cdition has artwork in the back ™
(3) images do you believe were used? (3) that cones up to £26 pages.
@ A,  Before Jaws was released as & motion picture - 4 Q.  Are the photographs that appear in Coral Reef
(5) Tam trying to reconstruct this. MCA Universal (5) and The Living Reef all photographs that you toek?
(6) contacted me and they wanted to get permission to use {6) A, Yes. Bvery one of them,
(M a geographic photograph in & sequence in their movie. N Q.  And are the individual images.in The Living
(8) It's when Sheriff Brod'y was turning the pages of 4 (& Recland The C{').l'ill Reef individually registercd for
(9 book and there it pops out, you know, Geographic {9 copyright? '
(16) images, one of which was mine. e wanted to use it [¢0)] A.  There is one copyright for the first edition of
(1) and I'didn't give him permission. And he came back (11)y Living Reef. There is another copyright for the
(12) with counteroflers, and this and that, and I didn't - (12) Living Reef that covers the text and the artwork
(13) ldon'tbelieve I owned the copyright to it at that (13 supplement. And there is a different copyright for
(14) time, but he wanted permission to do it properly, and {14) the Coral Reef (indicating), and I beficve that
(15) I'turned it over lo an ageat, at the time, in New (15) anothcr copyright may cover the crab on the back of
(16) York, the photo researchers, and they negotiated for (16) this.
(17) us its use for the movi, and subsequent use for pay {1n Q.  This, being The Coral Reel?
{18) TV, and subsequent use for general TV. It was only on (18) A, Coral Recf, yes.
(19) the screen for a short lengih of time. {9 MR. SUGARMAN:  Would you mark as Jerry
20) Q.  And what “was the amount that — So T take it (20) Greenberg Exhibit 18 a photocopy of a decument called
(21} thateventually you permitied the use; is that (2i) Geo Safari Reefs and Qceans which bears production
(22) correct? : (22} numbers NGS 1 through 20.
(23) A, Yes, Dagreed (o it, ycs. (23) {Cxhibit 18 is marked)
(24) Q. And what was the amoult of the lee for the uses 24) Q. (BY MR. SUGARMAN) Can you identify - I only
(25) that you describe? 25y have one copy of this but we will make more - document
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(1) Thave marked Jerry Greenberg Exhibit 187 (1) other words, in what publication did those photographs
@ MR. DAVIS:  This is a composite exhibit? (@) originally appear?
(3} MR. SUGARMAN:  Yes. It's an exhibit that 3) A.  Living Reef, Coral Reef, Corals of the Tropical
@) includes all of the pages. (4y Adlantic poster,
%)) THE WITNESS: 1 wanti to look through all of the 5 Q. Now would you take a fook at the Living Reef
(6) pages. (6) book that [ have marked as - I believe it's under
) MR, DAVIS:  Yes. Look through every page, @ there.
& THE WITNESS:  It's two-sided. ® MS. GRAY: It's17.
© MS, GRAY:: Some of the pages arc two-sided. ® Q. (BY MR. SUGARMAN) - (continuing) Exhibit 17
(10 (Mrs. Greenberg leaves the room) 10y and identify for me in that book the page on which the
(n MR. SUGARMAN:  Reiead the question. (1) red-band parrot fish, on which your claim is based,
(12) (The requested portion of the record is read as above (12) appears. .
{13) recorded) {13) A.  Iltappears on the cover of The Living Reef and
(14} THE WITNESS:  Yes, (14) itappears on page 49 of The Living Reef.
({15) Q. (BY MR. SUGARMAN) What is it? - (15) 3. Now is there an individual copyright
(E6} A. It'sg-a black-and-white photocopy, somciimes (16) - registration for the image, itself, as opposed to a
(17) one-sided, dther times two-sided, of the oceans and - (17 copyright registration for the whole book?
(18) reefs and oceans; educational, inside product. (18) A. The catirc book covers everything that's in it
(1% Q. Isthat one of the publications on which this (19 for the -
(20) lawsuit is based? (20) Q. Okay. Iam sorry -
Q2D (Mrs. Greenberg enters the roon) Qn A. - for the first edition and the new cditions.
22) A. 1don't know whether it's 4 publication, but () Q. Ideatify on which page the stoplight parrot
23) it'sa pmduét, yes, sir, {23) fish appears.
24) Q. {BY MR. SUGARMAN]) Okay. A product. And would Q24 A. Page 50.
{25) you identify, in Exhibit 18, the images that arc the 25 Q. And on which page does the moray cel appear?
. Page 58 . Page 60
(i} Dbasis for the claim of copyright infringement in this (1) A. Page83to 84.
(2) casc? 2) Q. And identify the page or pages on whick the two
3 A.  Red-band parrot fish. (3) divers appear.
4 Q.  On what Bates-numbered page is that? 4 A. 17,74,
(5} A.  NGS00017. 5 Q.  Are there any copyriglt registrations for the
(6 Q.  Okay. ) individual images of the parrot fish, the moray eel or
)] A.  What they call parrot fish. It's a stoplight (7 the two divers, as opposed to the registration for the
(8 parsot fish, number 8, on NGS 00017, Moray ccl, (8) whole book?
(90 number 6 on the same page, 00017, The two divers on (9) MR. DAVIS:  Let me object to the cxatent that
(1) NGS 00020. Don't you want to get some copics made of {10y calls for a legal conclusion. You can answer.
(11) this? - L an THE WITNESS:  Not that | am aware of.
(12) MR. DAVIS:  No. Just— (i2) Q. (BY MR. SUGARMAN) How was it that the images
(13 MR. SUGARMAN: We will get copies made but I (i3) that appear in the document that 1 have marked as -
(14) don't want to waste the time at the momcnt, (14} MS. GRAY: 18
(15) Q.  (BY MR. SUGARMAN) Would you — Withdrawn. | (15) Q. (BY MR. SUGARMAN) - Jerry Greenberg Exhibit
(16) take it that the images that you have just identified, (16 18 first came to your atlention?
(17 the red-band parrot fish, the si(_:plight parrot fish, un A.  May Iseeit?
(18) moray eel and the two divers are images that are (18) InMarch 1996 I went into a shop, called Get
(19 either photographs that you took or drawings that Mrs. (19y Smart, looking for some jigsaw puzzles. | walked by
(20)  Greenberp made: is that right? (20)  this Educational Insights rack that had a number of
@n A.  Those are from photographs. Those are frotn (21) products on it. 1 saw the outside of the package of
(22) photographs. (22) that - creatures of the ocean reef product, saw my
23 Q.  They're all from photographs? (23) images on the literature in the front, T opened it up
24y A, Yes, sin 24y and looked inside to go {0 the transition picee, and
(25) Q. And where did those photographs appear? In {25) they were my images there. Recognized them right
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(1) away. (4 Q. When you say all pure Seahawk, what do you
(2 Q.  And then what? 2y mean?
€] A, Well, Twas vcry.upsel. I'had no arrangement 3 A.  Well, we have licensing arrangements with
{4) with them to do this, especialiy for an outside (4) cruise lines to produce a product for them that is
{3) company. Brought it hbmc, showed if to my wifc, put (5) pure Seahawk images, I wouldn't want our stuff used
(&) it in the hands of Norman Davis, made it an exhibit. (6y on a picce like this (indicating) where we wouldn't
N Q. Did you ever have any discussions with any () have conirol over the quality of it and the royalties
(8) person at Educational ftlsights? ® ofit. It's not how I - that's not how 1 run the
4] A. No, sir. No, I didn’t. (9 business. -
(10 Q. Did Mrs. Greenberg, to your knowledge? (10) MR. SUGARMAN:  Would you mark, as Greenberg
(11 A, No, we didn'l'd_o it that way. (11y  Exhibit 19, a document which is headed Adapting (o a
2 Q. Had you been approached by Educational Insights (12} Changing Sea, a copy of which was produced in
(13) forthe usc of the im_agcs that were uscd in Exhibit [8 (13y discovery. '
{14) was there any reason why you would not have consented (14) (Exhibit 19 is marked)
(15) to that use, if approﬁriatc compensation would have ‘ (t3) Q.  (BY MR. SUGARMAN) I have marked on the back of
(16) been arranged? o . {16) the document, as Exhibit 19, a copy of a document
(7N MR, DAVIS:  Objection, It's hypothetical, (17) headed, Adapting to a Changing Sea. Could you
(18} speculative, . (18). identify that document, Mr, Greenberg (indicating).
(i9 THE WITNESS:  You would have to put the deal on )] A, Itappears to be a printed piece they did for
(20} the table and the - know what it is, and I would look {20) the Jason project. .
(21y at it and either say yes=0r no. Never happened. (20 Q. And when you say they did, who is they?
(22) Q. (BYMR. SUGARM‘AN) Okay. (22) A.  National Geographic Society.
3 A, It's speculation. (23 Q.  What, as you understand it, is or was the Jason
24) Q. What factors would go into your decision as io (24} project?
(25) whether you would S:ay'yes or no? 25y A, ldon't know, Mr. Sugarman.
Page 62 Page 64
4)] MR. DAVIS:  Same objection. (1 Q. What image of yours is claimed to be infringed
2 THE WITNESS:  We wouldn't allow piecencal use (2) on that poster?
(3} of our material on a product fike this. Either it's a (&) A.  The sea fan image on top, upper right.
(4) full Seahawk Press package that had all our images on @ Q. Upper right?
(5) itor-1have a hugeilibrary - would have a huge, ) A, Yes, sir.
(6) large collection of our material on it, but I wouldn't & Q.  And in which of your publications does that
(7 want our stuff used piccemeal like this, if somcone (7) photograph appear, The Living Reef, The Coral Reef,
{8) came io me, . 8y all-
® Q (BY MR.SUGARMAN) Hus anyone ever come o you ®  A. Itdocsn't—
(i0) for the use of one image from The Living Reef ina (10} Q. —other-
(1) publication or product, another company or persoa? (11y A It doésn't'appcar in the publications. 1 hold
{12 A.  From that - from Educational Insights? (12) ¢he copyright to it after it was published in the 1990
(13) Q. No, another ingtance. Has any other person or (13y issue of National Geographic, the July issue.
{14) enlity ever come to you to ask for permission to use (14) Q.  So that was onc of the images that was
(1% animage from The Living Reef? (153 published in the National Geographic based on the
(16) A.  No. Our business is not set up in small, (16) assignment that you have described earlier?
(17)  single images like that. . (7 A.  Yes, sir,
(18) Q.  What is the reason why you would not aftow a (18) Q. Isthe image that appears on Jerry Greenberg
(19) publication to use individual images that you have (15) Exhibit 19 a photograph or a - a copy of a photograph
(20y taken, as opposed to the whole series? (20) oracopy of a drawing, if you know?
(21) A, We're not in that business of utilizing ¢1)] A.  W'sa reproduction of my photograph, but
(22) piccemeal portionsAt‘)t" our material. I am mainly (22)  tlopped.
23) interested in an overall package of full illustrated 23) Q. Excuse me?
(24) picces of our material, If someone wants to do it, it (24) A, It's reversed.
(25) would have to be all purc Seahawk. 25) Q. Isee. Is that a reproduction of your entire
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(1) photograph or a part of it? (1) Q. Did you have any discussion about that offer
@ A, Tdon't have the 1990 issue of Nationai (2) with anyone?
(3) Geograpitic to compare it to, 3 A. At the Geographic or —
@ Q.  And you can't tell from looking at it? (4) Q. No. lunderstand you said before that you
)] A.  Notunless I see the 1990 issue or exhibit. (5) didn't respond, and [ take it that means that you
(5] Q. How did the reproduction of your photograph in (©) didn’t have any discussion with anybody at the
(7y Exhibit 19 come to your atiention? (1) Geographic, My question is, did you have any
)] A.  They :‘quntacled me after they used it, (%) discussions with anyone else about the $500 offer?
)] Q. th; lS they? (% Just answer yes or no for the moment.
(103 A, Roai.;‘.\'rell Wheeler, 10 A.  Yes.
(1 Q. Whéi; position did Rockwell Wheeler have and {n Q. With whom?
(12) with whom was he affiliated? (12) A, (Indicating).
{13) A1 dm]:'t have the document in front of me. Hce's (13 Q. Pointing to Mrs. Greenberg?
(14) with the Society, apparently involved with this - (14) Al My.wifé, yes.
(15} doing this pieée (indicating}, (15) Q. Whatdid you say 0 her and what did she say to
(16} Q.  And when you say he contacted you, was that (16) you?
(17 orally orin Wri_ting? (un A. Tdon't recall the exact words but the essence
(18) A, In w:riting. (18 ofit—
(19 Q. And'_ what did you do, if anything, when you s Q. Substance.
(20} received the writing from Mr, Wheelet? {20) A.  This is an outrageous situation that is
@2n A. I'was very upset that this is a continuation of (21) continuing and don't even answer them,
(22y what they were doing with the Traveler piece, and now 22) Q. So you collectively made the decision that you
23y it's this. And the head of it came to me when this {23) were not going to answer them; is that right?
(24) Insight piece canic out. I was very, very mad. In (24) A.  Yes. That's correct.
(25) fact, I was furious. (25) Q.  After you saw the Educational Insights piece,

: Page 66 Pape 68
¢y Q.  What - Are you saying the Insight piece came (1) which is Jerry Greenberg Exhibit 18, did you have any
(2) out before the Jason project came te your attention? (2) discussions about that with Mrs, Greenberg?
%] A.  No, sir. This is 1995 (indicating). . )] A, Yes
(6] Q. [Isee. “h Q. What did you say to her and what did she say to
5) A.  lason came out in 1996, (5) you about that?
(6) Q. Insight, you mean ~ (6} A, Ithink it's about time that we approach them
7 A. lamsorry. The Educational Insights picce. (7 and try 1o get these problems straightened out once
8 Q. But poing back to the Jason project, I 8y and for all and make them stop infringing on our
(%) understand you got a letter from Mr. Wheeler. And my (9) copyrights.
(10) question-is, after you got that letter, what did you (M Q. Isthat what you said or ske said or that was
)y da? (11) the substance of it?
(12) A, Idid not respond. 12} A.  The general theme. We are very prolective of
(13) Q. And when js the next ime that you had any (13) our copyrights.
(14) discussion or took any action with respect to the (14} Q. And as a result of that discussion, what
(15) Jason project piece? (15y action, if any, did you take?
(16) A, When Norman Davis sent them a letter in regard (16) A, Ttwas putin the hands of Notman Davis.
(17) to Educalioﬁal Insights that included the Jason Un Q. Have you, personally, at any time since you
(i8) product and mentioned other problems that I had with (18) became awarc of the Jason project picce, which is
(19) them previously. ' (19)  Exhibit 19, had any discussions with anybody at the
(el)] Q. In the conununication from Mr, Wheeler was there (20) National Geograplic about the use in the Jason project
(21) an amount of money offered to you for the use in-the - 21y or the use that you allege in the Educational
(22) of your image in the Jason project? (22) Insights?
23) Al Yes, sir. . (23) A.  No, sir.
(24) Q. What was that? ’ X 1 e Q.  With whom, at the Natioual Geographic, did you
25 A, $500. SRSO” * ,@ (25) speak when you arranged to do the assignmient that you
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(1) did back i 19907 - (1) used in the outside before, when it was a different
[e)] A. The assignment was in 1989, and mf friend, Fred {2) Socicty, in the umbrella framework of that. T said
{3) Ward, approached them that both of us do & followup (D no, and T sent her a letter and said, I do not want
(4) story on the Pennecamp Park, almost 30 years later. @ you folks to utilize it. And whatever I sent to her,
{(5) Wedo itas a team. He would write it and photograph {5) we have a copy of it. .
{6) it, and I would photograpl it, also. {6) Q. Did you ever — Did you, thereafier, have any
(7) We got the okay from Bill Garrett, the editor - {7) direct contract with the pharmaceutical company that
(8) at that ime. He sent me the contract. It was not (8 wanted fo use the image?
(9) acceptable to me. Since Fred Ward was handling all of o] A. No,sir. D
(10) the negotiations for the overall project, I told Fred, (10} Q. Itakeit, to the best of your knowledge, the
(11) I won't take this-assignment unless it's on a paraliel (11) image was not used?
(12) situation, that if - for Traveler, back in 1984, when (12) A.  I'hope not.
(13) it appeared in 1985; that is, I will provide whatever (.13) MR, SUGARMAN:  Why don't we take a two-minute
(14) they need from my vast collection of photographs on (14) Dreak. I think I am finished. Maybe there will be a
(15) Pennccamp Park. Whatever I shoot for them, plus, my (15) few more questions.
(16) stock would be used. They would return all originals. (16) (Shoit break taken)
(17) They would put my copyright on the inside there. And (an Q. (BY MR. SUGARMAN) Have you ever, before the
(18) [ would pull my own VA form for my participation in {18) fact, licensed the reproduction, of a photograph that
(19) that project. (19) you have taken, to another entity? '
(20} Q.  You say VA form. What does that mean? 20) A, Stacting from what time in my [ife?
21 A.  Visual arts copyright form. @n Q.  Asfarback as you can recall,
(22) Q. Now these were the conditioiis that you set down (22) A, Well, when I had my own photo agency I did -
(23} in your discussion with Mr. Ward ~ (23) quite a bit of that, yes.
24 A.  Yes, (24) Q.  Putthat aside. Take the time period after you
(25) Q. - and he fiicn relayed them to the National (25) stopped having your own photo agency. Let's say in

Page 70
(1) Geographic people?
4] A, Yes. :
©)] Q.
(4) discussions with anybody at National Geographic?
(3) A. No, sir.
(0] Q.  When is the last time you did have any

So Iake it that you didn't have any direct

(7 discussions with anyone at the National Gcographfc, if
(8) you ever had such a discussion?
) A.
10y same photograph they ripped off in Traveler. They
(1) called me again to get permissi'on to use it in the
(12) Turkish edition of Traveler, done by Leonard, 1
(13) believe. [ said, no, [ am not inerested. They
(M) resporided back. It won't be used. '
{15) Q.  When is the last time, before that, that you
(16) had any communication with anybody at?
(in A.. Someone in the image collection contacted me to
(18} utilize one of the images from that 1990 take, if you
(19} want to call it a take, fora pharmaceutical

Recently, lhéy asked permission to utilize that

20y yearbook - annual report, and I wrote back to her and
(21} told her, no, it wasn't an in-house -itwasn'tan

(22} in-house piece. Amnd [ said,‘ :iu, 1 do not want

(23} National Geographic to act as niy agent for use of my -
29y selling my photos. This is with the image collection
25y andit's - They never would atlow photographs to be

O
@
@
[C))]
)
®
™
®
©
(10)
an
az)
(13)
()
(15)
16)
(an
(18)
(19)
(20)
an
@
@3)
@4)
25)
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the last 10 years. '

A, Whatever photo licensing that I had in the last
five years is reflected —

MR. DAVIS:  Just listen to his question.

Q. (BY MR. SUGARMAN) The question is, in the [ast
10 years can you recall licensing another person or
entity to reproduce one of your photos? '

A, lcan't recall right now. _

Q. Would you look again at Jerry Greenberg Exhibit
3 (indicating), which is the invoice for the use of
artwork from photographs in the Underwater Alphabet
Book. A I think you testificd before that this was
an after-the-fact arrangement, correct?

JA. Yes, sir,

Q. Is there a reason to distinguish the fact that
you agreed to an after-the-fact arrangement with
Charfes Bridge Publishing for the Underwater Alphabet
Book but you did not respond 1o the letter from the
Geographic suggesting an aftcr¥111e-fact arrangement
for the use of your image in the Jason project, which
is Exhibit 197 ’

A, This Charles Bridge (indicating) transaction,
licensing, came afterwards, when they made a proper
payment to us as a seltlement and took the option to
continue using it under a civilized relationship to

Page 69 to Page 72
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) Page 73 Page 75
(1) pay a yearly fee. The other situation, I had nothing 0 )
() like that in my head, It became an ongoing problem EXCEPT FOR THE CORRECTIONS
(3 with the Society. (2) MADE HEREIN BY ME, 1
{4) Q.  Going back to the question I asked before about CERTIFY THIS IS A TRUE AND
(% licensing of any individual image for reproduction of (3) ACCURATE TRANSCRIPT. -
(6y a photograph, let me ask that question again and let - FURTHER DEPONENT SAYETH
(1) me ask you, before answering, to just flip through the 4y NOT.
(8) pages of The Living Reef and The Coral Reef to see (3)
(%) whether looking at any of those images refreshes your (6)
10y recollection as to whether you licensed, any time DEPONENT
{11) within the last 10 years, the use of an individual )
(12) image, and that will be the last guestion, STATE OF FLORIDA)
(13) MR. DAVIS:  Take time to look at every page. (8 )SS
(14) Do you recall the question? COUNTY OF BROWARD)
[{5)] THE WITNESS:  Yes. Repeat it to me again, 1 9}
(16) will take the question again, please. Sworn and subscribed to before me thisday
1)) (The requested portion of the record is read as above (1) of, 1998.
(18) recorded) (11) PERSONALLY KNOWN OR 1.D.
(19 THE WITNESS:  An arm'’s length licensing (12)
(20) arrangement, no. Notary Public in and for
(21 Q. (BY MR. SUGARMAN) And you distinguish between (13) the State of Florida at
(22) anarm's length and an after the fact? Large
23) A, Yes, sir. 14
24 Q. Al what about after-the-fact licensing (15)
(25) arrangements? (16}
a7y
(18)
(19
{20)
Page 74 (1) Page 76
()) A, Some of these images, photographic images, | (42) CERTIFICATE OF OATH
) believe appéared on the arrangements that I made with (33) STATE OF FLORIDA )
(3) Habitat. To the best of my knowledge that I can think (24) )88
() of right now sitting here, I don'i recall anything. (23) COUNTY OF BROWARD)
(5) MR, SUGARMAN:  Okay. I don't have any further (@) 1, Leis E. Guffey, RDR, and Notary Public in and
(6) questions. Thank you for your time. for the State of Florida at Large, do hereby certify
) THE WITNESS: Thank you for your courtesy to (5) that the witness, JERRY GREENBERG, personally appeared
(8) us. : before me and was duly swomn
() MR. SUGARMAN: Why don't we break and — 2:00 (6) Witness by liand and official séal this 7th of
{I0) o'clock? June, 1998, in the City of Hollywood, County of
(1)  MR.DAVIS: Sure. (7y Broward, State of Florida.
(12) We will read. (8}
(13) (Thereupon, the taking of the deposition was concluded Lois E. Guffey, RDR, Notary
(14 ati2:25p.m.)y (9) Public, State of Florida
(15) ' (10)
(16} (11) REPORTER'S DEPOSITION CERTIFICATE
amn (12) STATE OF FLORIDA )
(£8) )88
9 (13} COUNTY OF BROWARD )
(20) (i4) 1, Lois E. Guffey, RDR, do hereby certify that I
20 was authorized to and did stenographically report the
27 (15) deposition of JERRY GREENBERG, the witness herein;
23) that a review of the transcript was requested; that
24 {16) the foregoing pages, number from 1 through 76,
(25) inclusive, {s a true and complete record of my
(17) stenographic notes of the deposition by said witness;
and that this computer-assisted transcript was
(18) prepared under my supervision.
IFURTHER CERTIFY that I am not a relative,
(19) _employee, attorney or counsel of any of the parties,
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