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EXPERT REPORY OF SHELDON CZAPNIK

! have been retained in this cuse by counse] for che National Geopeaphic Soeiety ("NGS")
tor examine several export repons provided by the Plaintir® in the case lnvolving “The
Comglete Nationa! Geoprephic™ CD-ROM product: ("ONG") and o provide niy owa
wewessment of what NGS would Yave pald far the rights 1o reproduce freelwwe writers®
text bn that produe: in @ amms-lengh negotiation at the outse!. As o part pfun
appontionment of prfis aoady sis, L have also been mlad to pravide a culewation of how
protiis from e CMNG would be divided, aseqrding 10 Be natare of e work-—
photngzaphs or texts. . and the number of warky juvelved. [ am beiag paid 5300 an hour
for thir serviee.

Backeroypd

i have been an edicorial exeoutive my endire professional lify, About 30 years ago [
started oyt as & Munaged Book Edior, regpongible for auquiring freslanee texts,
photographs and wicies for sollege texthooks. At Newswrek, where I was Bditoriat -
Controller, ! was responsibls for muangiog that magazines worldwide editorfad budget
fort the demestic and iraemational editions, including the acqulsition of text and
phatopraghs, and licenying of text. Por 17 yeass, urd) mid-2000, I worked i senjor
managemeni positions af Time Ine. — managing text and pictwe acquisition at Spors
Hiustrated as Assistant Managing Editer there; in my responsibilily sa nssistant 10 the
EditorrineChief of Time Inc., developing and administering an elecaunic-rights policy for
the company; and In my rode &8 Dirsctor of Editordal Services al Time Tne , managing the
Sompany 't entiss toxt and pislure aisets and pyndiesiing imapet and text  The company’s
texr archive management, jis 20-million Plotre Collection and Time-1ile Syndicanion ail
reported to e For the 1994-2007 period.

Since mid-2001, 1 have beer: the editor of @ new magazioe made wp entirely of
repurpoied ot and picturs conlent frdon 4 laspe number of maler publighars, inciuding
Time, Newsweek, Spons Hiusiraied, Forbes, Portune, The Wall Street Journal, Oolf
Digest, Yahoo!, Internet Life, Salen com, s co on, My job iz to saléct and ucquire that
sarten, under convast terms Letween my sompany and the publishers of (beee suttide
publications,

Marerislangd Information Reviewed

In prapasing Lhis repast, | shviewd the followiny:

v Expert Repor by Barbara Zimme:may

Td ant1p-GRA- 217 Wiudezn WoR TS sElteQ o0 82 uEl




JAaH-3Z9-82 11:115 FM F.AxX

JEN-23-02 TUE 6221 P¥ 8K, i FRY WG, 3022650414 P. 2¢
JRM-2B-FECE  1Mi58 WEIL GRTEHL & MNGES ] 2.2 7S 4h%5 PR3

Expart Repart by Henn Dauman

Expert Repon by Jonuthan Wails

Expart Repari by Paul Keensr

Expert Rapore by Jana £, Xione

A Jurnes Pickerell letter dated 6 May 1997 1o NG photogrephers

The licen.sc agraoment between NGE and Microsoft for ghe lanar’s Encarta C3-ROM
product

The Rate Card provided by the New York Timnes

The relevant partions of “New Choices Maptrine's” grandard frociance agoament.
“The Complete Netional Geographic” CD-ROM produst.

Time Inc."$ eleclonis tghts poticy

1 1150 canduacted the fallowing interviews and examined several rat cutdd, freelance
conitracts, and other docursents proviced by the intérvieweas:

Geeg Duugherty, Editor-in-Chief of New Chojcs; magazine
Pete; Simuenong, NY Times Syndivation

Lany MeDonald, former Direcwr of Time Ine. Rissearch Center
Joel Fotinoe, Penpudn Books/Putnam Publishing

John Rusies, Mavened Qeographic Soclety

* » 9 O =

< wul.am vadng for oonfirmation of the practices 8 | wderstand there to by at MoGraw Hill
.+ and Jobn Witey 4 Sens Roay

« Bill Fadey, Legel Depariment, McGraw-Hilt
& Judy Spritae, Copyright & Pamissions, John Wiley & Suns

For purpeses of tha apportionment of pyofits analysis, § alay conferred with coungel for
NAS and was informed by them that profits madc as & result of an infringement muy be
part of & damapes sward in an infringement action.

Gencral Oversiew

Jois my considered oplnlon that the positions taken by the Plaindfls’ experts are g0 !

val oo with the realitivs of the marketplace, g0 deaply and fundsmentally flawed in
thelrassurptions and eoncluslons, and 50 utsry out of step with the pracies], dally
expericace of text (und phuto) sontent livensors and licensces that they are wi but wseless
in previding a solution to the problen presenied: {fikare were a price 1s he pald by NGS
ta non-staff writers far Heensing 1ex1 contentfar the CNG, what viow'd rhat price have
baen, and hew might it havo beon detarmimed? The analysis they pretent beass no
telacionshlp ws any reality !, in my entire life in the professton, or the people 1
intteviowsd, ever experienced, Tnmy judpmen, i€ businexs were conducted alorg the
lines ihey suggest it would Do Impossible fx any produst, including onc a¢ sucerssiu! os
CNG has been, 10 over have been launched, And, in fact, ne product Jaunched thae 1
hnrow of followsd thelr model. :
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The flaws in be Plainuffs' documents may be summarized ag Sallows:

Ths.asnwuprion thar the bais raler lind are gppropriote. Nothing ccuid be Burther from
the tuth = the Fates quoted by (kese experts bear nd relationship to reality. Fura trily
typica) bage rate, oae nsed ook no fusther than the ra'es in the Micioso/NGS contract
for the Encarta product: “$300 per text for article for optical disc; $150 per. .. for
additiona! usg via na-lne sysisas; $150 pev. . for additionat optical discs in alt forsign
languages” Futhermere - and this is o key poimt, discussed further below - the fee
Microsofl is paying i& net just for the article itzalf, but for the vaive of the “"Netiona
Geogeaphic Sociery ' brand. There would be no demand fir these aniicles I they were
subnutied by the individual writers on thelr awn, scparate fiom mry mention of their
magazine of origin | undersiand that the rates charged by McGraw-Hill ag slredlacly in
the §100-200 pes aticte raage, which will be confirmed with Bill Farley, it iy sl my
understancing that one of Plaintiffs’ sxpens, Barbasa Zimmesman, worked on MeGraw-
Hill's Primus (tescbook) eussor wextbock produett iy the carly |990s asd should
thervfore ¢ awere of thors grastices,

Tt sumation thet the industry operaies sirictly by establlsbnd pralillshed po lolsg,
Uandards, Tris, toc, is misleading at best. Market demand for individus! aslicley is quite
kow; b fact, ouwside the Reader's Digeat and Wie oceationa) wxibock compilation, thert is
virtually no demend for unbranded individual articles. Foos tend to e wlly ad Awe.
Purtherore, mest wansactions of any size fn this lndustsy, Whits more than ons or two
astlales are involved aic alinos) in dvery case regotivfed. Wilter and phatagrapher
2350CiALONS atlempt o 3URECSL rafey — and even thear arc considerably lowsr thea what
the Plalatiffs’ eapens sugzest — but publishers offer their ewn, o ven lower rates hased on
what they can afford  Any rate (ad fasts only on fong asthe first inquitiog pliong call.
The first question an cxpericaced syndicalor will ask when called about a particular
article (5, "“what's your budzet™ Ang success{ul gyndicatars honor that figute, bécdure
ihey want 10 make 3 sa’e. Wren considessble quanhies are involved, as i the case here,
mtes for individual auticles are penerally not eougidersd. JThe writer (or pholographac) o
agency 2 Laterested in Mo most thay can get, and wil reducs their fee tor cach
additiona! artlcle they can seil to one purchascr. Charglug e same uniL fae for 10
articles as was aticly glves e pwichaser no incentive (0 sty with that seller. In short,
the bade fes sugpested by the Pialntifls' sxpents is 2 number pulled out of the alr, which is
sonflrmed by the resaks of my lacerviews. And, 1o toake maners woese, the effort 1o
raaltiply thut humbet by the total number of artcles Is sntirely out of sync with market
realily and practicy, where quuntty discountiag i very wall established,

1 should add that the rates are especially uxeessive in o nse like tis, where WGS wants
10 tousg sontent it has elready pald for, Boeguse writers want sdditional assipnments,
which are far more Jucralve than reprrnis, they tend not ¥a demand even market pates fr:
seuse by their own publishers.
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Dhe gurywprionshar rhe rates would go up proppruionaiely for sach additivodl.ozh!
ceguesiad. 1tis bere that the Plaictiffs' cxperts depiut most significantly from asy
prastice § know of | the indusyy. And, in fact, Weir analysis fuils a bavic test of
sconomio logie: It assumes thar all rights are worth the same woount, They arenet. For
example, one expert \akes the baze text lee for English rights snd doubles It for all
tangeages. Dutthe rights for English-language sales overseas are not wonh a doubling of
the fec, the market for the product juat s nat robust outside the US - understand that
only 1)% of the product’s sale were overseas. The pverseas reproduction fee puld, if amy
would not bizve been a muttiple of the base fee, but a small fraction of k. Further, the
product was only published wn English. Thete would, tduvefoce, havn beon no accegsity
1o make any sdditional payment for use (n other lenguages. Had a freelancer ancmpted 10
aegotiate » higher fee for rights in ali fanguages, NOS would have simp'y refused,
knowing full-wel! that rights to publish in all languages were worthless bacanze NGS
kemexv it would anly be publishing in English.

A similar point can be made sbout the 50% bncvase suggested fur glectonice uses. Foy
sxaumplz, with respect 10 the core Time lne, ttfes, which incleds Time, Sports Hlusteated,
Peupie, Forture, Money, Life and Entarainmast Waakly, the incroaise in fee for
electronic wie — 4 st for which magazines usually cequired wilters 1o agree, or the writer
wasn't used ~ was sraacl at best,

When 2!t of the Flatruif?) ' expert fozs are wialed, the cited fee comes o over $200,000, -

L por asticle witheut any of the penaluies imposed (which whe the per article foo wover -

_Q) © 5.3 million), Thisteels wi ARG in the real world. Even if the Nagiosa! .
a1 the autset sl ke projoet he it would suceeed, evena - b

e would have made the project & non-siates > mulliply'ng the staled foc ngmv |

- =y the marbar 2 sompilation, 5 SGTTAE in e phoie fees spesificd,
waudd bave guiekly sxeseded the ontire revenug for the project, ol alone the profit -~

And it fiaor this wardd pol buva Yero the fee negotinted, A3 the fime of She project, there
Was snormous Interast in the {ndustry in this potentlal new revenue stream - wrhers and
photograplyers waated to partigipatt {n it andt weere willing 1o share the sigk with
piblishers. (James Pickerell's lener is o good repeasentation of why writer sad
photogswphst spokescen ware saying at the time.) The dominant mode] proposed was a
revenye-sharing niodel, I the negotiation were taking place 4t the time, NGS would have
cither offered writers a standard flat fee for repeindng each artivle « fa tie liundreds of
apliars 2t the mout ~ or would have offersd & smalier, migimun paygaent plus & shags of
the royatties. And this |5 e key point: TAe wrirers wowld have rohen it because the
interesl in puticipating fn tis new digital woild, and 1a a new revenve-stream medeal,
was extremely high.

Thespsumpion dhat NOI would Aave pone ok 9 thy wiitr Lo vat permission Jor sath
Increasd in the print rm, Again, 18U try to imanice tis working as the Plaistiffe’
expers sugEes ia the real world, The product sales axceed 100,000, and it's time o po
back for another printrun. The product has Deen crented ol sxonnous expense, with
writers and phetographers pairstakingly wacked down wihen the product was first
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is 16 in some ways the most lime-conREning part of a projest like this)
Sares aps grester Usan expacted, the CD-ROM plaat iy watking overtime, and now NGS
trwst <o the Pressas, Uy 1o ek everyone down again, and remegotiate? And il somu
writers or photoguephers, knowing the sales wre on the line, choose 10 hold up MO for an
exarbitant fee? And NGS must put s hold on the magufachurs of tie successful praduct,
and then frantically remave stories or photon when they ean’l wach an agrevment with
ths writer or pivstographe, se the product contains gaps everywhee and (s 00 longer
camplete or the sume?

No. That's nothow it works. The people who put this product together buve to know up
frout what thelr cest and exposire would be, or alse the product never gets green-lighad.
Ag up-front fer would have been negotiated. If en agresment had been reached ra shae
sarme of te upside potential with the eentear provider, then it would have been agrecd 1o
at the beginning (or, as i the cage of book publishers for photography, undersiond by
long-standing practice} ~ not a proportional increase [n the fee (e, ro duubling for &
doubling of the run), but a persant of the origingi foe, or soanc royalty sharing
nminsr.mﬁm

Lha asqmption that che CO-ROM I8 g compriargial = iw, pon-editoriol — product gad
that thepefarg higher roses shovld apply, Regular magazines are sold for profit ln many
of the ssme venugs ag CO-ROMy. And uller alt, “Nmional Geepraphic Magazine™ is the
“Nativnat Goographie Magazing,™ with the regalar lirat Amreicdinent and other press
profdeticns, Whether it s in paper, microfilm, on-fine, o CE-ROM form, ity adiiorial

Dt acumption that ihess adocies have sty alficentingdpugins valye ouis'de thelr
wNational Geographic " contexs. The publicity and value ziven the anticlcs comes fom
much moge than thelr intrinsic quality; it alvo, and perhaps malnly, cumes fkom thejr
brending a3 “Matornl Geographic™ stexies. Thess is 8 raarke! for Natdonal Guagraphin
Magszine sonsent in fts compilation fonr. - NGE can sign many good agreemants with
elestronie and othe: content apgregstors like LexisNexts, Burhers is ot much of2
markes for these articles as individual pieces. And whatever value exists declings
precipiously for matersal thal iz gver -2 yaaes old; it (s considersd oul-of-dare. In the
magarine | run, for example, the value of the contentte the reader and hotsd distributor

ctmey lagely from the brand names on the cover, 1oy company would not even met in the'

door ifall ] offerad wers precisely the same articles, untaanded, (And oider anicles
wottdn®t get a prone call answered. They wolld be dismigsed a5 wnretiabie and eut af’
dute by the reader.). ‘While ! cannet prove that the writers have benefited from having
thelr ardeles appess io Nationa! Geographiv Magazine, | would not be surprised if hey
have done 50 — and would be quite confldent that they’ ve Jus! no sales brcause of their
participation in the CNG.

There arc dther Naws i1 tre Plaintifs’ exper reports, For example, ane expert rakes the

foeg hat were pajd in the 1970's and 1980 and Increases them for inflation ta 2001 In '

fuct, the rates did not increase in that manner; writers and photographers vurnpsiain
canstantly that Uswir fess have not kept pace. Tn mglity, the fe4s are nod that much higher
riew than they were hack dhen.
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Engtua]l Ceofirmstion

To confinm the ahove analyais, T held 3 number of conversations, as iisted caniet, and am
awaiting condmnation 1oz two additonal sowves. Hers is & summsry of what] found:

Joha Ruiter makes bis living by sctually tying to make money for willers when he seils
material previously pubiished in Mationa! Geographic Magezing, but roparis Uit there is
gencrally nol a large markes for texts. The lees be gots for the majonity of licenzed
CONtARE average abot §300. While f5es can be lower, they kave alse been considerably
higher. Migher fees are generally changed when the potential tieense is for a unusually
bigh initial print rua-—For example, Reader's Digest has requested a 10 million copy
imitinl print vun in Al Lenpraages - -ox wher an aathor or wn Individun? anticle is particulnry
welldnownsswesuch as Petsr Bomiley"s anticle on Great White Sharka. Hawever, out of
Dk cads of livases, § am infdrmed thae such lcorsz fecs have haen povnored leasthan o
dozen ifmes. Fox highes-priced anicles, however, thers is a signifieant quantivy discount
i more 1han on¢ arteit I8 ficersed simatrneously (a5 would lave bets: done with the
CNG). Hepointed 1o the Sncists arrangement as 20 example.

Fohn 8is0 supgested that what would nave most likely happened ina
negotiation at the ousel of the ONChpreject wae that the writers would
have bean offe;od o flat fos for all thels wark; rather than a per-artizle,
DEr-UIC SITAREOMENt. . '

g Dausherty shueed New Chaiees Magazines' standard froclanes conact with ma,
and it showy Uad re-uis by his company of an articls in alecmosic form enthles e writer
6 o0 additional 10% of the oeigluel fer  He stated that the electronic fees tange betweon
$200-200. Me atso said theie's no welldeveloped market - that i, demand - Yor
frevlanee tent. '

docd Egtines =tates that Pengain buys previcusly published text on ag ad hoc basis. The
edilors pay belwees $50-5300, depending on the trtial peint run and geographic fight
sought. He has tumed down deals whese the seliee wanled arother fe for 4 print run
over 10,000 copies - be noeds 16 know in sdvanes what his out-of-pocket will bz, And
e doesa’t go back i the copyright holder evem iff the firsf print ran is Jaterincrensed, or
for asking for other rights. (") dom'u wantin be held hostage,” he said) He eontiders the
presence of tha artiele bn hie praduct as free advertisng for the writer,

negotiation; actual fecs received we usually lower, partieslardy if the article sought is pant
of a compilation instead of 8 sland-alone. He wlio says the Times is able 1o command &
ket promium because of the value of the brand.

Jugdy Sauitigs: [ will confimm tay undetsandiag with Judy that Wilky hes ¢sablished &
singly fee structre; one fes otains print and e-book or CO-ROM tights. Further, T it
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eonfiom that Wiley's feas ary workd English, with no [imit ea the print run, and thai g
foe foy reprinting a josmmal article 18 $14 a page for anything written in the Last five yousy,
and §7 a page for older material,

RiiLFacley: [ wiil confizm that MoGrew-Hill ususlly pays one-tisne fees in the §100-200
range.

Lany McDonald reports thak she spokos w many publisiors, and all say the market for
freclance text ig poor and ad hoo. Anliciputed sules and profit inarging have not been
high eaough to justify ser, high prices. She alse spoke to major clectronie ¢ontent
appregatory: Dan Joncs st Newsbank, Ken Tillman from Progquest, Tim Colling of Ebseo,
and Elizabeth Mackey at Fyanklin E'setronic Pubiishers. Wons coudd cite » single
example wheve they bought an individeal llem. All make deels direetly with publishers
for Branded materlal. She also stated “there would have been no smorgasbord of
pavments for additional righs,” There would have beeo 2 small fet 10 the welter o sme
kind o royaity arangement. Me. MeDonald also spokc to Fortune magazine about tex!
sa.es, and that publication reporied that buyers are inteicytcd plrictly in the brand  andin
fact 7o one would knew about the article unfess they hard seendt i the imagzine. “TU'y
the brand that creates the value,” said s, McDongld,

And unless youtre sohin Updike, that's the way itis,
Whai Would Havy Becg Dong? -

The logieal approach is fairly obvious: NOS would have ejther patd what wouid jn fagt
have besn a reasonable fee at 1he Hma for the rights avtually wied by NGS- i.c., world
Enghish = in which case the Ter par anticis would hyve betn somewhéry bylves 550 and
5200, pasticularly if severnd aticles by a single author wers irvulved, o wauld have fet
tThe writer; benafit from the Pﬁuniiﬂ suceesy of the produst by neaotioting « rovalty
wrangement

If a royalty wangement wery negoliated, royalties woukt probably have been calzulaied
ns follows: Take the revenues for the product, which 1 am informed are §53,724,449, and
assume that halfean be atributed to the value of the go — an undarstatrane i, But not
out of ling with precsice, {For example, when we leensad a LIFE calendar st Time Ine |
that Is what we did — aur{duted half the receipty to the brand, sad the rod W the content
praviders.) That leaves half the revenues, or $26,867,275 16 be atloeatnd in some
fashion. Licenalng royalues typically go fiom 6% o 1045, tops, but I will use s mere
genercus figure af i 5% on the afyumption that NGS would heve wanted quick agreement
from all its conutent providers. Apply the 14% o the 50% of the revenuss remalning,
whish in 54,009,333 80, and that's the pool from whick writers and phetographer: we o
be paid,

How muzh to atibute v eash group is & Thomy dssue. AL Newswesk, to the best >l auy

tecollection, the revenue fom article tesle wa apportionsd according 1o the physical
meroentage of the mtivle Uiat was taken up by eich form. (The acroa) sguare inches wepe
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estnawed ) 15 the text wok up two-thirds, the writer got two-thinds. 1 the case of NGS,
(i et be done tuough statistical sampling - os by simply ackpowlcdging the
imposance of photograpdy in National Geapraphic Magazine, and assigning one-third of
the Toyalty 1o the writers, two-thinds to the phatographers, Asesrding 1o this model, 60¢-
third, or §1,341,768.10, would be allostted 10 writers. H i3 my understanding thee 5,775
articles were published in the Magazine from Jazmary 1, 1923 (! undersinad that a_lt \l.vorks;
putlished before that date are in the public domain) through 1997 (the yoar négotiatians
Would have taken place). Thevsfime, be $1,341,761.10 allocated as the wrilex's share
would be divided hy S, 775, which comes out to $232.34 per acticle,

Appgriinawent of Profitt

1 was iaformad by counsel that, If an infringemant s ecebliched, piuintiffs may be

snsisled Lo that portion ¢f the inflinger's profits wiributable to the inclugion of (huir work

in the irfringiog work. § was then wiked to caleulnts, based bn the lieense mnalysis
peformed abave, 1o opine on hew profits would be aljocatsd were an infripgement 1o ba
Cowad heve. AS indicaled above, T belicve that 50% of the profit un the sals of the CNG
would bo atiributable to brand image, o the fact that it is the “National Geogrephis
Magazias" baing repeaduced on CD-ROM. If calicd upon 10 opine wn the porcontage of
Use romaintug 50% that (s attnbatable t one image or ond aticle, 1 would ass!gs 2/3 10
photes #ad 173 w teat and eimpiy divide by the number of images and anticles 1o arrive at
the menum of the remainting profit arsibutebls w each vontribution, -

IFthls cal:ulation were performed with regard % e vxis, the toesd profits, which ! am
informed wese $15,484,586, would be divided by ha{ for the brand imape, loavityg
$7,742,283. One third of this, or §2,556,943.40 would thin be allocated e the LeXmE,
This aumber would then be divided by the number of Texts not in the publie domsln, or
8,775, which comes ot 1o 8442 41 per artiole.

I this calculation were performed with regard 10 photographs, two-thirds ofihe
$7,742,263 (profite after brand-lmage calculation), or $3.109,606.80 we uld be divided by
the numbes of photopraphs not in the public domatn, whith T am informed iy 123,073
This cquals $41.53 per Image.

Estecvation of Rights to Supplerngent This Report.

I resceva the right te supplesent this repon w6 the extent tat additicnal informaion
besomes availnble.

Dated January 18, 2002
Mew York, Wew York

/’")

- éﬁn Capnik
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