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You might find this useful sometime. It was on Editorial Photography today.

The makings of copyright in its present form can be traced to 1710
when Parliament enacted the Statute of Anne. The Statute of Anne
contained legal protection for copyrighted works. It defined in part
public domain and it required that literature must be new work in
order to obtain a copyright. The statute provided for the first time
a copyright for an author but the actual benefit was minimal because
it also required that the author had to assign the work to a
bookseller or publisher.

1790 US Constitution

The first U.S. Copyright Law was signed on July 17, 1790 by George
Washington. The Copyright Act gave a creator the concept of
protection for a period of 14 years, with the right of renewal for
another 14 years.

"The Congress shall have power . . . to promote the progress of
science and useful arts . . . by securing for limited times to
authors and inventors the exclusive rights to their respective
writings and discoveries."

1841 Folsom v. Marsh

Folsom v Marsh was the beginning of Fair Use. George Washington's
private letters were being used to create a fictionalized biography
without the permission of the owner of the letters. The court found
that there was not an infringement. Justice Storey stated: "in short,
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we must often, in deciding questions of this sort, look to the nature
and objects of the selections made, the quantity and value of the
materials used, and the degree in which the use may prejudice the
sale or diminish the profits, or supersede the objects, of the
original work."

1886 Berne Convention

The Berne Convention provides the basis for copyright on an
international level. It has been revised five times since 1886. Of
particular note are the revisions in 1908 and 1928. In 1908, the
Berlin Act set the duration of copyright at life of the author plus
50 years.

1909 Revision of U.S. Copyright

This major revision extended of the number of years in a renewal
term (14-28) for a total of 56 years of protection. The Congress
also addressed the difficulty of balancing the public interest with

the copyright holders rights.

1976: Revision of the U.S. Copyright Act

The 1976 revision was undertaken to address advances in technology
and the impact on what might be copyrighted and how works might be
copied. The 1976 Act pre-empted all previous copyright law in the
United States. The Act covered scope and subject matter, exclusive
rights, term of copyright , Copyright notation and registration,
copyright Infringement, and fair use. With this revision, for the

first time copyright was extended to unpublished works.

In addition it contains an exception to the exclusive rights of

owners to make and distribute copies of their works. It states that
"for purposes such as criticism, comment, news, reporting, teaching
(including multiple copies for classroom use), schoiarship, or
research, is not an infringement of copyright. "
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The National Commission on New Technological Uses of Copyrighted
Works was appointed by Congress in 1976 to establish guidelines for
the "minimum standards of educational fair use" under the 1976 Act.

1983 Encyclopedia Britannica Educational Corp. v. Crooks

The Board of Cooperative Educational Services was sued by
Encyclopedia Britannica for taping educational programs that were
broadcast on public television stations and making copies available
to member schools. The court found that the actions of the school
board would have a detrimental effect on a commercial use and
determined that in this case it did not come under the guidelines of
fair use. '

1987 Salinger v. Random House

Fair use was further defined by a second circuit appeals court that
found that use paraphrasing of unpublished materials in an
unauthorized biography of J.D. Salinger was not fair use.

1988 Berne Convention

The United States became a Berne signatory. There would be greater
protection for copyright holders, entailing relations with 24
additional countries, and elimination of the requirement of a
copyright notice on a copyrighted work.

1990 Circulation of Computer Software

Congress amended the Copyright Act. The amendment noted that
libraries could lend software provided that the copy of a computer
program which is lent has a notice that the program is copyright

protected. This amendment is a modification of the first sale
doctrine.

1990: Immunity of State Governmehts

Congress amended the Copyright Act to ensure that state universities

4/24/02 America Online : Lulukiku Page 3




would not be immune from being sued for monetary damages in federal
court. State and private universities are now subject to the same
copyright regulations, and may be sued for copyright infringement.

1991: Basic Books, Inc. v. Kinko's Graphics Corp.

A Federal District Court in New York ruled that Kinko's Graphic
Corporation infringed copyrights, and did not exercise fair use. The
court found that most of the fair use factors worked against Kinko's
in this case because Kinko's was also making a profit in the process.

1991 Feist Publications v. Rural Telephone Service Co., Inc.

The Supreme Court found that the a telephone directory by Feist was
not an infringement even though it was compiled from telephone white
pages. The information in the white pages was not copyrightable
because it is public information.

N

1992-1995: Texaco Case

American Geophysical Union v. Texaco results from a class action suit
brought by six scientific publishers on behalf of other publishers
registered with the Copyright Clearance Center. In July 1992, a U.S.
District judge ruled in the seven-year old copyright case that a

Texaco scientist violated the U.S. Copyright Law (Section 107) when
he copied articles without providing the appropriate fee to the
publishers.

Texaco, which conceded no wrongdoing in the proposed settlement, paid
a seven figure settlement and retroactive licensing fee to the CCC.

1992 Amendment to Sec. 304
Amendment to Sec. 304 of Title 17 made copyright renewal automatic.

1993 Playboy Enterprises Inc. v. Frena

The courts held that the Playboy's distribution rights were infringed
when one of their photographs was digitized and placed on an
electronic commercial bulletin board system by one subscriber and
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downloaded by another subscriber.

1994 Campbell v. Acuff-Rose Music, Inc.

The Supreme Court ruled that a rap parody of a Roy Orbison's song,
"Pretty Woman," was a fair use. The court found that a commercial use

could be a fair use.

1995 Religious Technology Center v. Netcom

A federal judge in California ruled that Netcom may be held liable
for copyright infringement because the company did not remove
copyrighted materials posted by a subscriber.

1995: S. 989 and H.R. 483

A Copyright Term Extension bill under consideration in Congress would
add 20 years to the term of copyright protection for almost all
published works, and at least 10 years to the term of protection for
unpublished ones.

1996: Database Protection Legislation

On May 23, 1996 the Database Investment and Intellectual Property
Antipiracy Act of 1996 (H.R. 3531) was introduced by Rep. Moorhead to
amend Title 15 U.8.C. The bill seeks to "promote investment and
prevent intellectual property piracy with respect to databases."

1998 :The Digital Millenium Copyright Act

On October 12, 1998, the U.S. Congress passed the Digital Millennium

Copyright Act. Two weeks later, on October 28th, President Clinton
signed the Act into law.

Primarily the DMCA deals with technology, digital works and the
mechanisms to circumvent copyright. Under section 1201 of the DMCA

4/24/02 America Online : Lulukiku Page 5




the circumvention of mechanisms used to insure copyright ( even the
‘placement of the notation © year and date and name on an image) |
illegal, with only a few exemptions. The DMCA makes distribution of
material used to primarily circumvent copyright illegal.

2001: Greenberg v. National Geographic Society

March 22 2001

The case centers around a 30 CD-ROM library collection of National
Geographic that collects every issue of the magazine from 1888 to
1996. The CDs are combined with ten covers inciuding one by Jerry
Greenberg. Greenberg sued for copyright infringement.

The NGS argued that the Greenberg photographs constltuted a revision
of the coilective work, i.e., the magazine.

Section 201{c) did not give the publisher the right to revise the
contribution itself or include it in a new anthology or a different
collective work. The court ruled that NGS created a new work, and
forfeited any privilege that it might had enjoyed with respect to
reproduction of previous magazines.

The Court also found the opening montage infringed upon Mr.
Greenberg's right to prepare derivative works based on his
copyrighted photograph.

2001: NEW YORK TIMES COMPANY vs Tasini

June 25, 2001

The United States Supreme Court ruled that print publishers such as
newspapers and magazines may not use material in online databases to
which they had previously obtained only print rights from independent

contractors. The Courtts ruling establishes that such online and
electronic uses are separate uses from that of print.
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Experts Weigh Tasini Ruling{s Impact
On Freelancers and Electronic Publishing

A group of copyright law experts, in a day-long briefing sponsored by Glasser Legal
Works, considered the short and long-range implications of the Supreme Courtis recent
ruling in New York Tines v. Tasini that republishing the writings of freelance authors in an
electronic database was infringing. Several of the panelists at the Sept. 24 conference in
New York suggested that the freelancersi victory in the high court will bring them as much
grief as glory.

Tasini Overview. Last June, the Supreme Court held that the irevisioni privilege held by
publishers of collective works under Section 201(c) of the Copyright Act does not cover the
republication of freelancersi articles in electronic databases. New York Times Co. v. Tasini
121 Sup.Ct. 2381, 60 USPQ2d 1001 (2001) (62 PTCJ 188, 198, 6/29/01.). -
By a 7-2 vote, the court found that the presentation of the articles to the end users of the
database does not perceptibly reproduce articles ias part ofl the collective work or its
revision. The court noted that the transfer of articles to the databases is not a mere
conversion of in-tact periodicals or revisions from one medium to an-other, pointing out that
databases offer users individual articles, not intact periodicals.

Emily Bans, who represented Tasini and the other freelancers from their initial defeat in the
Southern District of New York to the final victory In the Supreme Court, retraced her
involvement in that litigation. '

To the freelancers, according to Bass, the most important language in Section 201(c) was ias
part of.i If we could demonstrate that the database operators were making available the
freelancersi work as stand-alone, free-standing works, rather than as ipart off the original
collective work, she said, then we could prove infringement of the freelancersf copynights. If
the print publishers were enabling the database to allow access in those stand-alone works,
she asserted, then they were liable as contributory infringers.

Through discovery the freelancers learned how the print publishers constructed their
collective works, Bass related After an article was submitted, she re-counted, it was input
into a computer a file was created, then the articles were edited, declared final and sent to the
typesetter. The printed taxi was created and merged with graphics and the imechanicals?
page was created as a negative photo image sent to the printers. Through that elaborate
process, Bass concluded, a collective work was created and printed.

What astonisbed us, Bass told the conferees, was that once the print papers were sent out,
the publishers destroyed all embodiments of the collective works the negatives, molds tapes,
etc. At that point according to Bass, the publishers concerned themselves instead with
creating and feeding databases on a daily basis. To make sure that each freelance article they
pulled from the original newspaper was individually retrievable, the publishers assigned it a
unique number and key words

Significantly enough, Bass observed, the license agreements between the print publishers
and the databases databases provided that the databases would allow user access to the
individual articles In the database one at a time, rather than in the format of their original
compilation In fact, the licenses forbade the databases from making more than one article
available at a time she noted.

Ultimately, Bass reported, the Second Circuit and the Supreme Court found those same
facts and concluded that the original article was no longer physically ipart off the publishersi
collective work, and thus, the Section 201(c) revision provision was not applicable The
databases were presenting individual articles as part at a new compendium or anthology, not
a revision of the original collective works, Bass explained.




In Bassis view, the court delivered a istraightforward, bright-line rule,? i.e., that
disassembling the original collective work and making available the individual freelancersi
articles without their authorization exploited the copyrights in those individual works.

Bright-Line Rule, but Murky Consequences. '

The Supreme Court may have made a bright-line ruling that permission is required
from freelancers going forward but the consequences of the ruling may not he so bright for
freelancers. For one thing, recent reports have disclosed that the New York Times is barring
the plantiff freelancers in the Tasini litigation from writing for that paper.

Internet law specialist Ian Ballon of Phelps & Phillips LLP In Palo Alto, California,
suggested that freelancers may have won the battle but lost the war in other respects as well.
With the Tasini case on the horizon, publishers in the 1990s became aware of their potential
liability to freelancers, so they began extracting iall rightsi agreements designed to allow
their reuse of freelancersi contributions, Ballon said. Those contracts are standard now, but
publishers are not offering any more money to freclancers for the entire package of rights
than they did before the Tasini ruling according to Ballon.

As to the pre-1990s works, the publishers have reponded to the Tasini by purging their
databases of those works, rather than pay royalties to freelancers. The disappearance of
those works from electronic databases hurts not just readers but the freelancers themselves,
who rely on the databases to record their accomplishinents, Ballon maintained.

Worse yet, Ballon lamented, most newspapers are uncertain as to which articles in their
archives are by freelancers so they are resorting to over-inclusive purges just to be safe This
- course of action is not taken with malice to freelancers, but with igreat reluctance and
rermmorse,i Ballon said.

A significant practical limitation of the Tasini case is that it applies only to freelancers. not
staff journalists whose works belong to the newspaper publishers as works for hire. As
such, Keith Kupferschmid, intellectual property counsel for the Software Information
Information Industry Association, said that the case is only a imodest one-time windfalli for
the plaintiff freelancers Meanwhile he agreed with Ballon that all freelancers now are faced
with signing over all their electronic rights if they want to write stories for newspapers in the
future.

Archival Purges Substantial. New York attorney Charles Sims, of Proskauer Rose LLP,
agreed with the other panelists that the Tasini case had an unintended consequence. It has
already led to the elimination of hundreds of thousands of articles from database Even
though only articles up to the mid- or late-90s have been withdrawn, the impact is massive,
according to Sims. Interested readers will now have to find libraries that s till have paper
copies of the articles he said.

Like Kupferschmid, Sims said the wide-scale purges are as threatenmg to freelancers as
they are to users. In fact, some freelancers in the wake of Tasini have given perrnission for
the databases to retain their past archival work saying, they donit want to idisappear elec-
tronically i

Moreover, according to Sims, since the amount paid to freelancers under todayis all-rights
contracts has not risen as a result of Tasini, ithe Supreme Courtis decision means nothing at
all from the point of view of compensation.i Even as to the backlog of articles at issue in
Tasini, he suggested, the potential recovery of damages for freelancers will be negligible
because the value of those works is probably is not particularly high.

Sims noted that the plaintiff freelancers in a group of class action damages suits that have
been filed as a consequence of Tasini are not seeking injunctive relief against the publishers
because they essentially already have it: publishers are scurrying to remove the articles from
electronic sources. Moreover, he suggested, any agreements the plaintiffs in the Tasini case
might work out with the New York Times wouldnit protect other newspapers, and that is
why the deletion of freelance from those publishersi databases was inevitable.




Need for Deletions Questioned. However Bass charged that the publishers are over-reacting
by preemptively purging their databases of freelance works. She pointed out that the
plaintiffs in the pending class actions offered a istandstillf agreement of several months with
the hope of working out a payment scheme for freelance works and avoiding the elimination
of any articles from databases But the publishers were not oven interested in discussing
such an arrangement, Instead preferring the isword of Damoclest of purging their databases,
she said.

In any case Bass, maintained, the focus of copyright is not just to ensure the continuing
distribution at works, but to compensate their authors. Databases make tremendous amount
of money from the new works they create using freclancersi articles, she said. They should
share those proceeds with the people whose works they use. She took umbrage at
Kupferschmidis characterization of the freelancersi victory in Tasini as a imodest windfall,1
asserting that it is the print and database publishers who have enjoyed a windfall from their
free reuse of freelance works over the years.

Arnold Lutzkor, a Washington copyright lawyer whose clients include library associations
said traditional role libraries play as archivists was being unfairly discounted in the
aftermath of the Tasini case. Lutzker questioned the database owners{ claim that retention of
freelancersi articles in their ielectronic librariesi was the only to guarantee preservation of
that material. As one of the justices remarked in the Supreme Court oral argument, the
Tasini case was labout money,I Lutzkor said; it wasnit about maintaining an archive. And if
someone is making money by providing electronic access to the freelance works, is
reasonable to pay their authors, he said.

Copyright Office Maneuvering. David Carson, general counsel for the Copyright Office
recounted the agencyis position in the. Tasini case, and its novel efforts to make its views
known, short of filing amicus briefs with the Supreme Court

Carson said that the Copyright Office sided with the authors in Tasini and decided to weigh
in when the Supreme Court granted review of the Second Circuitis decision. Register of
Copyrights Marybeth Peters was nervous that the authorsi case would be argued by
inexperienced counsel, so she asked the solicitor generalis permission to file an amicus brief
in favor of the authors, according to Carson. However, when the Patent and Trademark
Office opposed the filing, the solicitor general opted not to file a brief, Carson said.

However, Tasini himself was resourceful, Carson said. He persuaded Rep. James P.
McGovern (D-Mass.) to write a letter to the Copyright Office soliciting its views. Peters
responded, indicating the Copyright Officefs sympathy with the freclancers. The letter also
outlined the registeris position that the publishers were infringing the freelancersi public
display rights under Section 106 of the Copyright Act, Carson related

So although the Idea of an amicus brief was scrapped, the Copyright Officefs letter to
McGovern appeared in the Congressional Record, Carson noted. More significantly, he
added, it was mentioned by Justice OiConnor during the Supreme Court oral arguments and
was cited three times by the court, whose holding was consistent with the Copyright Officeis
Views.

The Copyright Office letter also stressed that trial courts need not issue an injunction
ordering publishers no dismantle of their databases as a remedy to cure the infringement,
Carson told the conferees. Instead, he said, the letter urged the high court to recommend
compensation to the authors for past and continuing use of their works.

The Copyright Office underscored those recommendations in a letter to the House Judiciary
Commuitteefs Chairman Howard Cohie (R-N.C) after the Supreme Courtis Tasini ruling.

Agency Urges Parties to Negotiate. Carson said the Copyright Office continues to hope
both sides of the Tasini dispute can iovercome their rhetorici and work out a solution that




serves the parties and the public alike. As to potential damages for reuse of the freclance
works, Carson said it is difficult to believe the publishersf claim that they derive no added
value from republishing those works electronically, given their argument that upholding the
Second Circuit ruling would have idevastating consequencesi and ipunch holesi in the
nationis electronic libaries.

i5urely there is a numberd that reflects the reasonable value for reuse of the freelancesi
works, Carson said. The pending class action suits could set a fair value level that would
effectively bind all potential claimants and even frame a standard for a Jegislative remedy, he
suggested.

Admittedly, however, he conceded, those suits wonit resolve the issue for the future, While
authors ought to get extra value when their works are reused, our system is based on arms-
length contracting, Carson noted. As long as the bargaining power lies with the publishers,
freelancers wonit get much it future negotiations, he predicted.

Future Uncertain. Meanwhile, according to the panelists, publishers and database providers
are assessing how to avoid exposure to new lawsuits from freelancers following Tasini.
According to line SILA{s Kupferschmid, their options include the following: (1) completing
the removal of all archival freelance articles from their databases; (2) working out royalty
deals with individual freelancers as to those articlesé-an unlikely alternative because it is
difficult to assess the current value of those older pieces; (3) creating a central licensing
mechanism similar to that used in the music industrydagain, a problematic choice because of
the difficulty in determining market value of the archival works; or (4) deleting the
identifying freelance works but continuing to maintain identifying material and even
abstracts for the omitted articles, indicating that the works are iunavailable due to Tasini but
providing information on where they can be locatedda course or action .that would help
»consumers but be costly for publishers and database providers.

| For her part, Bass also acknowledged that, despite its definitive ruling in favor of the
freelancers in Tasini, the Supreme Court left some questions unanswered. Is there, for
example, a difference between retrievability and searchability of individual articles in a
database, she wondered. If the freelancersi articles could have been presented in intact
collective works on the database, would Section 201(c) apply, she asked. Would that
provision apply even if the database also allowed users to download and/or search individual
works, she added. Finally, she queried, was the publishersi revision privilege transferable as
a inaked licenset to the database operators?

¢ Tasini as Applied to Freelance Photo Dispute. A few months before the Supreme Courtis
Tasini decision, the Eleventh Circuit relied in part on the Second Circuitis ruling in Tasint to
hold that the use of a freelancers photographs in CD-ROM versions of the National
Geographic Magazmne created an infringing new work, not a priviledged revision of the print
publication. Greenberg v. National Geographic Society, 244 F.3d 1267, 58 USPQ2d 1267
(11th Cir. 2001) (01 PTCIJ 517, 3/30/01).

The court reversed a summary ruling for the magazine publisher card ordered the district
court to enter judgment for the photographer. The appellate court urged the loer court in
fashioning injunctive relief to consider alternatives to foreclosing the publicis computer-
aided access to the disputed material.

National Geographic sought Supreme Court review of the Eleventh Circuitis ruling against it
in Greenberg, but the high court recently refused to hear the case. 62 PTCJ 540, 10/12/01.
Several of the panelists commented on the interplay between the Tasini and Greenberg
rulings. Like the Copyright Office, Bass noted that the Section 201(c) revision privilege
doesnit appear to include a ipublic displayi right, and that infringement of this right might
also be implicated by the electronic reuse of freelance works in Tasini.

As to the Greenberg case, however, Bass noted that the dispute there involves CD-ROM
com@ations for use on a PC, not electronic transmissions, so there arguably is no
vy




potentially infringing ipublici display of the works at issue in that case. iBut if the magazine
database were available online, there would be a problem.i she suggested.

Lutzker, on the other hand, suggested that, even on the Internet. publishers could have a fair
use argument in Greenberg as to the technological necessity of idisplaying? the magazine
revision in order to make it available online.

Copyright Office Again Speaks Up. As with the Tasini case, the Copyright Office found
itself drawn into the Greenberg dispute, and it again responded indirectly but thoroughly,

National Geographic objected to the Greenberg courtis comment in a footnote that National
Geographic may have iperpetrated a fraud on the Copyright Officel by registering the entire
contents of its CD-ROM magazine series as a compilation, rather than the computer
program that enabled users to gain access to the compilation content., When the magazine
failed to persuade the court to delete the footnote, Carson related, it asked the Copyright
Office to write an amicus brief in support of its appeal to the Supreme Court.

Although it sympathized with National Geographicis position on the registration issue and
on the merits of the infringement claim in general, Carson said, the Copyright Office didnit
feel it was appropriate to support a private partyfs petition for certiorari. Even without an
amicus filing, however, Carson indicated that he anticipated that the high court might ask the
Copyright Officeis views should the Greenberg case be granted review. Accordingly,
Carson related, the agency spelled out its objections to the courtis comment in a lengthy
letter to National Geographicis Executive Vice President Terrence B. Adamson.

Authors Guild Offers Solutions. Paul Aiken, executive director of the Authors Guild
suggested that the publlshersi purging of freelance material may only be temporary because
the databases could be restored when fine pending class actions for damages are resolved,
Settlement of those cases will produce licenses for the archival works that reflect the value
of reuse, he predicted. According to Aiken, the Authors Guild registry, which already has
signed up 30,000 authors and paid out $1.5 million in royalties, is a good starting point for
handling future licensing of freelance works.
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Atrtistic couple demands and gets credit for work

» GREENBERGS, FROM 11

together on Seahawk Press for
almost as long. She does most

of the writing and layout; he

generaily handles the business
end.

Their speciaity is publishing
his photos and her illustrations
of underwater life. Guide to
Corals and Fishes sold 250,000
copies in a regular format, and
another 250,000 in a water-

- proof version.

Even bigger sellers are the

illustrated color cards, “made

of the same material as credit

cards,” says Jerry, suitable for
divers and snorkelers to take
underwater, to identify fish,
shells and plant life.

Since starting the cards in
1979, they have sold more than
three million copies of the five
domestic cards and seven oth-
ers for the rest of the world,

including the Red Sea and the

Indian Ocean. The Greenbergs
charge about $2 for the cards,
which generally retail for $5.50

to $6.

The key to their success is
that they ignore all the tradi-
tions of publishing. “When I
stopped reading Publisher’s
Weekly,” says Jerry, “I started
deoing quite well in the book
business.”

Virtually all bookstores and-

wholesalers follow the custom
of sending unsold books back
to publishers, ‘who bear the
cost of the left-over books.

To Jerry, that doesn’t make

sense. He recalls one time get-
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hold

T

ting back a dog-eared book

‘that had sat on a bookstore.

shelf for a year. The store
wanted $1.50 returpned. “What
the hell is this?” Jerry asked.

Since then, the Greenbergs
sell directly to distributors. No
remainders. That means their
books are rarely, if ever, in
bookstores, which is fine with
them, because they have real-
ized they do much better by
getting their material into dive
shops, tourist locations and
cruise ships,

“We do everything our-

selves,” says Idaz. “We don’t
even have a shipping clerk.”
" The defense of their copy-
rights is more a matter of prin-
ciple than money. “These
things are not cost-effective,”
says Idaz.

But they get upset because
they see their photos and illus-
tration being stolen all over the
place. During a three-day trip
to Key West, Idaz says, “it
seemed like every store had
something of ours,” from
T-shirts to illustrations in
books.

Their routine is first to send
a letter seeking “a small pay-

ment” and demand that the.

thievery stop. If that doesn’t
work, they prepare an exhibit
book, often using overlays,
showing how the copied work
compares to their own. “This
is usually so effective that they
stop,” says Idaz. Only as a last
resort do they file a lawsuit.

A few cases pay off well.
Their biggest victory was
against Stanley Michaels Inc., a

North Dade firm, which ended
up paying $100,000 in dam-
ages, $30,000 for court costs
and $65,000 for their lawyer.

“But most of the time,” adds
Idaz, “it’s just Don Quixote,”
with the Greenbergs tilting at
legal windmills simply because
they believe it’s the right thing
to do.

Among those who have paid
up: The Herald. Twice, they
say, the newspaper has used
their images without prior sub-
mission. Each time, they sent a
complaining - letter and
received payment.

Jerry says their legal suc-
cess is because they copyright
all their work. In the mid-
1980s, Jerry asked National
Geographic for the copyright
on the photo spreads he had
shot for the magazine over the
years. The magazine complied.

That copyright became cru-
cial when the magazine put out
the CDs of past editions. Jerry
and Idaz say they didn’t hesi-
tate for a second before decid-
ing to file a lawsuit. For virtu-
ally all the photos and articles
on the CDs, National Geo-
graphic owned the copyright,
but because Jerry owned his
work, the appeals court ruled
that the magazine should have
gotten his permission before
using the photos in a new
medium.

This may have been the
Greenbergs' biggest case, but it
likely won’t be their last. “This
isn’t about revenge,” says
Jerry. “It’s protecting our
rights.”




hether the culprit be a big publi-
cation like National Geographic
or a little T-shirt manufacturer,
Jerry and Idaz Greenberg believe
in fighting back.

Operating what they call “a
mom and pop publishing busi-
ness” out of their home in Pine-
crest, they don't like anyone
using their photos or illustrations
for free.

When they saw actors in the
maovie Jaws flipping through a
book that showed one of Jerry’s photos of a shark,
they wrote the {ilm company, demanding to be paid.
“We made it clear it was only for the movie rights,”
says Idaz. “If it appeared on TV, they would have to
pay us extra.”

The film studic paid, says Idaz, for the movie rights
only. When the film appeared on TV, with the Green-
berg photo still there, they wrote another letter, and
again they were paid.

About 200 times, Jerry and Idaz have gone after
people whom they have accused of stealing their
work. Sixteen times, says Jerty, they have filed federal
lawsuits. Four have gone to trial. Idaz says they have
never lost,

Their most publicized case is their stiil-continuing
lawsuit against National Geographic, which put four
of Jerry’s magazine photo spreads on a CD set of the
magazine’s issues from 1888 to 1996.

Greenberg claimed the CDs were a new medium,
and he was entitled to an additional fee. 1).5. District

BY JOHN DORSGHNER

Judge Joan Lenard in Miami ruled against him, but the
1ith Circuit Court of Appeals disagreed, saying the
magazine had made an unauthorized use of his copy-
righted photos. The magazine appealed to the
Supreme Court, which refused without comment to
hear the case, which means the 1ith Circuit’s decision
stands.

For decades, Jerry and Idaz Greenberg have fought
for credit — and pay — for their work. Their mast
famous lawsuit is against National Geographic.

" PHOTOS BY RICHARD PATTERSON/HERALD STAFF

THE GREENBERGS relax at home with family dog Jocko,
top, and work in their office, above.

The case has attracted widespread publicity
because it determined a key issue in the world of
changing media. National Geographic — and other
publications --- have insisted that a digital- or Web-
based reproduction is simply an extension of the print
publication and needs no extra payment or granting
of rights.

The appellate court disagreed, deciding that the
CDs were “a new product. . . in a new medium for a
new market that far transcends any privilege” of tra-
ditional copyright. '

Because of the Greenberg and similar cases, many
publishers now insist that free-lancers sign agree-
ments specifically allowing digital or Web versions of
their work.

The case is back before Judge Lenard, to decide
how much Jerry should get paid in damages and attor-
ney’s fees. On instructions of their attorney, Norman
Davis, Jerry and Idaz won't talk directly about the
National Geographic case, but they say it's only the
latest example of their career-long legal battle to pro-
tect their work.

“I get fired up,” says Idaz, an artist who does illus-
trations. “There is a great altruism in what we do. We
believe in artists getting their rights.”

Jerry doesn’t believe in standing up for other pho-
tographers, because “anyone who puts on a camera is
a dumb photographer, and some of them are even
dumber photographers, because they don’t protect
their copyrights.”

Married for 46 years, they’ve been- working
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Artistic couple demands and gets credit for work

¥ GREENDERGS, FROM 11

together on Seahawk Press for
almost as long. She does most
of the writing and layout; he
generally handles the business
end.

Their specialty is publishing
his photos and her illustrations
of underwater life. Guide to
Corals and Fishes sold 250,000
copies in a regular format, and
another 250,000 in a water-

- proof version.

illustrated color cards, “made
of the same material as credit
cards,” says Jerry, suitable for
divers and snorkelers to take
underwater, to identify fish,
shells and plant life.

Since starting the cards in
1979, they have sold more than
three million copies of the five
domestic cards and seven oth-
ers for the rest of the world,
including the Red Sea and the
Indian Ocean:. The Greenbergs
charge about $2 for the cards,
which generally retail for $5.50

to $6.

The key to their success is
that they ignore all the tradi-
tions of publishing. “When
stopped reading Publisher’s
Weekly,” says Jerry, VI started
doing quite well in the book
business.”

Virtually all bookstores and
wholesalers follow the custom
of sending unsold books back
to publishers, who bear the
cost of the left-over books.

To Jerry, that doesn’t make
sense, He recalls one time get-

Even bigger sellers are the

ting back a dog-eared book

that had sat on a bookstore.

shelf for a year. The store
wanted $1.50 returncd. “What
the hell is this?” Jerry asked.

Since then, the Greenbergs
sell directly to distributors. No
remainders. That means their
books are rarely, if ever, in
bookstores, which is fine with
them, because they have real-
ized they do much better by
getting their material into dive
shops, tourist locations and
cruise ships.

“We do everything our-
selves,” says 1daz. “We don’t

‘| even have a shipping clerk.”

The defense of their copy-
rights is more a matter of prin-
ciple than money. “These
things are not cost-cffective,”
says idaz.

But they get upset because
they sce their photos and illus-
tration being stolen all over the
place. During a three-day trip
to Key Wesl, Idaz says, “it
seemed like every store had
something of ours,” from
T-shirts to illustrations in
books,

Their routine is first to send
a letter seeking *a small pay-

ment” and demand that the °

thievery stop. It that doesn't
work, they prepare an exhibit
book, often using overiays,
showing how the copied work
compares to their own. “This
is usually so effective that they
stop,” says kdaz. Only as a last
resort do they file a fawsuit,

A few cases pay off well,

Their biggest viclory was
against Stanley Michacls Inc, a”

North Dade firm, which ended
up paying $100,000 in dam-
ages, $30,000 for court costs
and $65,000 for their lawyer,

“But most of the time,” adds
Idaz, “it's just Don Quizote,”
with the Greenbergs tilting at
legal windmills simply because
they believe it’s the right thing
to do.

Among those who have paid
up: The Herald. Twice, they
say, the newspaper has used
their images without prior sub-
mission. Each time, they sent 2
complaining letter and
received payment.

Jetry says their legal suc-
cess is because they copyright
afl their work. In the mid-
19805, Jerry asked National
Geographic for the copyright
on the photo spreads he had
shot for the magazine over the
years, The magazine complied.

That copyright became cru-
cial when the magazine put out
the CDs of past editions. Jerry
and ldaz say they didn't hesi-
tate for a second before decid-
ing to file a lawsuit, For virtu-
aily ail the photos and articles
on the CDs, National Geo-
graphic owned the copyright,
but because Jerry owned his
work, the appeals court ruled
that the magazine should have
gotten his permission before
using the photos in a new
medium.

This may have beecn the
Greenbergs’ biggest case, but it

- likely won't be their last. “This

isn’t about revenge,” says
Jerry. “It's protecling our
rights.”




hether the culprit be a big publi-
cation like National Geographic
or a little T-shirt manufacturer,
Jerry and Idaz Greenberg believe
in fighting back.

Operating what they call “a
mom and pop publishing busi-
ness” out of their home in Pine-
crest, they don’t like anyone
using their photos or illustrations
for free.

When they saw actors in the
movie Jaws flipping through a
book that showed one of Jerty’s photos of a shark,
they wrote the film company, demanding to be paid.
“We made it clear it was only for the movie rights,”
says Idaz. “If it appeared on TV, they would have to
pay us extra.”

The film studio paid, says Idaz, for the movie rights
only. When the film appeared on TV, with the Green-
berg photo still there, they wrote another letter, and
again they were paid.

About 200 times, Jerry and Idaz have gone after
people whom they have accused of stealing their
work. Sixteen times, says Jerry, they have filed {federal
lawsuits. Four have gone to trial. Idaz says they have
never lost,

Their most publicized case is their still-continuing
lawsuit against National Geographic, which put four
of Jerry’'s magazine photo spreads on a CD set of the
magazine’s issues from 1988 to 1996.

Greenberg claimed the CDs were a new medjum,
and he was entitled to an additional fee. U.S. District

BY JOHN DORSCHNER
Judge Joan Lenard in Miami ruled against him, but the
11th Circuit Court of Appeals disagreed, saying the
magazine had made an unauthorized use of his copy-
righted photos. The magazine appealed to the
Supreme Court, which refused without comment to
hear the case, which means the 11th Circuit's decision
stands.

For decades, Jerry an Idaz Greenberg have fought
for eredit — and pay — for their work. Their most
famous lawstit is against National Geographic,
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THE GREENBERGS relax at kome with family dog Jocko,
top, and work in their office, above.
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The case has attracted widespread publicity
because it determined a key issue in the world of
changing media. National Geographic — and other
publications -- have insisted that a digital- or Web-
based reproduction is simply an extension of the print
publication and needs no extra payment or granting
of rights.

The appellate court disagreed, deciding that the
CDs were “a new product. .. in a new medium for a
new market that far transcends any privilege” of tra-
ditional copyright.

Because of the Greenberg and similar cases, many
publishers now insist that free-lancers sign agree-
ments specifically allowing digital ox Web versions of
their work.

The case is back before Judge Lenard, to decide
how much Jerry should get paid in damages and attor-
ney's fees, On instructions of their attorney, Norman
Davis, Jerry and 1daz won’t talk directly about the
National Geographic case, but they say it's only the
latest example of their career-long legal battle to pro-
tect their work.

“I get fired up,” says Idaz, an artist who does illus-
trations. “There js a great altruism in what we do, We
believe in artists getting their rights.” '

Jerry doesn’t believe in standing up for other pho-
tographers, because “anyone who puts on a camera is
4 dumb photographer, and some of them are even
dumber photographers, because they'don't protect
their copyrights.”

Married for 46 years, they've been working

b PLEASE SEE GREENBERGS, 12

LAt a b ottt Rl el EALE NN

(N 8

predaH YL LIGZ ‘2t HIFWIAON ‘AVANOW

wa




Y THE DMLY REREL
o The
Street

The Wall Street journal.-8
ENTERTAINMENT AND MEDIA

Freelancers get lift on dlgltal rlghts

Federal appeals court unanimously finds that a National
Geographic CD-ROM infringed a photographer’s rights

By Roger Parloff
INSIBE.COM

March 23 — Less than a week before the U.S.
Supreme Court is scheduled to hear a case that
will determine whether freelance writers can
demand royalties from newspapers and
magazines that resell their articles to electronic
databases, the publishers have suffered a maj or
setback.
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P v REVERSING THE RULING of a Miami federal
i( [IN SIBE] district judge, a three-judge panel of the U.S. Court of
Appeals for the Eleventh Circuit unanimously

© LUtk hare ,fn";},;?,';’,sh,p concluded on Thursday that the National Geographic
Society had infringed the copyrights of freelance
photographer Jerry Greenberg when it republished his
photos in a 30 CD-ROM compilation of every issue of
the magazine from 1888 to 1996.

The questions raised by the case are almost
identical to those raised in the U.S. Supreme Court
case, Tasini v. The New York Times Company. In that
legal battle, six freelance writers have sued three
publishers and two database companies — Reed
Elsevier’s Lexis-Nexis and the Bell & Howell
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Information and Learning Company (formerly
Umniversity Microfilms, Inc.) — for failing to obtain
their consent before reprinting their articles. As in the
Greenberg case, the district judge in Tasini had ruled
for the publishers, but the appellate panel unanimously
reversed in September 1999. The Eleventh Circuit
ruling is especially ominous for the publishers, since in
certain respects the facts of the case are slightly more
favorable to the publisher than are those in the Tasini
case.

The critical issue in both cases centers around the
rights of freelancers when it comes to contributions
they make to “collective works™ — publications, like
newspapers and magazines, that are made of
individually copyrighted articles and photos.
Publishers are permitted to own copyrights to each
complete issue of their collective work, because each
edition reflects editorial choices about how to display
and prioritize the numerous articles, photos, graphics
and ads contained within it. Freelance contributors to
those collections, on the other hand, retain their
copyrights to their own articles for other uses unless
they have signed them away.

In 1976, when Congress revamped the copyright
laws, it added a provision that specified that publishers
of cotlective works would be presumed to own only
the right to use the freelancer’s contribution as part of
that particular “collective work,” a “revision” of it or
“any later collective work in the same series.”
Examples of “revisions™ that were cited by the law’s
drafters at the time were the evening edition of a
morning newspaper, or a revised edition of an
encyclopedia.

In both the Tasini and Greenberg cases, the
defendants have argued that the electronic databases
are, in essence, “revisions” of the original work. The
argument seems especially strained in the context of
databases like Lexis-Nexis, where works from one
publication are commingled with those from
thousands of other publications, and where articles are
displayed in disembodied text files, divorced from the
photos, graphics, tables, charts, ads and other
information that originally appeared around it.

The National Geographic CD-ROM set, however
called the Complete National Geographic, poses a
tougher question. It takes advantages of more
sophusticated digital technology in order to faithfully
and accurately portray each page of every issue of
every magazine. (In this respect, it more closely
resembles, for instance, microfiche or microfilm
versions of a publication, which have generally been
assumed to be either the “collective work” iiself or a
“revision” of it.)

In fact, Judge Stanley F. Birch Jr., writing for the

2




appeals panel in the
Thursday ruling, never
specifically decides
whether the CD-ROM
set would have
violated Greenberg’s

ko CNBC.com Stock Lab

New York Times

* Message Board
s Company Profile

¢ Earnings Estimates rights had it consisted
* Analyst Reports of nothing more than
these digital replicas of

the magazine. Instead,
he found that because the set also encompassed a
sophisticated search engine and other software for
navigating the set, as well as an introductory animated
montage of 10 cover photos — one of which
Greenberg had taken in 1961 — that it could not be
considered a mere revision. “Common-sense copyright
analysis,” he wrote, “compels the conclusion that the
Society . . . has created a new prodcut . . . in a new
medium, for a new market that far transcends any
privilege of revision or other mere reproduction
envisioned” in the law.

In an important
BURSBIRITS fittip to its ruling, the
appeals court also
* Inside.com instructed the lower
* Inside Dope court to focus on
¢ Deals & Corporate alternatives to ordering
Moves anything so Draconian
* Job Changes as deleting
Greenberg’s works

from the CD-ROM set. “We urge the court to consider
alternatives, such as mandatory license fees,” Judge
Birch wrote, “in lieu of foreclosing the public’s
computer-aided access to this educational and
entertaining work.”

That moderate, flexible approach to fashioning
relief in this situation is important, because the
publishers and their allies in the Tasini case have
strenuously argued that any ruling for the freelancers
would force them to destroy existing CD-ROMs, and
to delete thousands of articles from their databases,
leaving holes in the historical record and doing great
damage to the public.

National Geographic Society lawyer Robert
Sugarman, who was still only just absorbing the ruling,
said only, “We respectfully disagree with the result
and rationale and are considering what to do.”




More entertainment & media news

* [nside.com: Sundance Inc. suffers another
setback

AOL plans cable TV music channei

Inside.com: MP3.com plays new revenue streams
Inside com: Newsweek hires executive editor
Barnes & Naoble reports loss

Inside.com: CNET vet to lead Industry Standard

-

The Society has also been socked with three other
suits by freelancers whose works are reprinted in the
CD-ROM set, all of which are pending in federal court
in Manhattan. In related litigation, three potential
class-action suits have been filed on behalf of
freelance writers who seek compensation from 14
electronic databases for past and future alleged
copyright infringement, due to their archiving of the
writers” works. Those cases have been consolidated in
federal court in Manhattan before Judge George B.
Danicels, but have been stayed pending resolution of
the Tasini case by the U.S. Supreme Court, which is
expected to rule by end of June.

(Author’s disclosure: Since I have written
freelance articles, I may eventually be a class member
in the class actions that have been filed.)

Copyright © 2001 Powerful Media Inc. All Rights
Reserved.
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On Wednesday, the U.S. Supreme Court
will hear oral arguments in a copyright
case that has fast become a landmark for
the digital age. Much as the Napster
imbroglio will help determine the future of
the intersecting worlds of music and
technelogy, the high court's decision in The
New York Times (NYT) v. Tasini could
reshape the electronic publishing of written
work and photographs.

The case pits the venerable Gray Lady,
along with publications such as Sports
Illustrated and the Lexis-Nexis database
firm, against six free-lance writers, led by
Jonathan Tasini, president of the National
Writers Union. The central issue: whether
the Times and other publications are
obligated to pay free-lance authors for
electronically redistributing, via a
computerized database, such as Nexis.com,
or on CD-ROM, work that was originally
published in newspapers and magazines.

When the case was originally filed in 1993,
electronic databases and reproductions
‘were still largely the province of research
librarians and special computer terminals.
But as the dispute wound its way up to the
high court, the popularity of businesses
such as Lexis-Nexis has skyrocketed,
largely because of the ease of access
afforded by the Internet. Currently, 2,2
million subscribers conduct more than
700,000 searches on the database each
day, with the majority of searches coming
via the Web. On tap are 11,900 databases
filled with content from 31,300 sources,
including thousands of newspapers and
magazines.

That's quite a cash cow for publishers, and
free-lancers say they just want a fair piece
of the action.
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and the disrespect on the part of the
industry,”" says Tasini, who is personally
involved because of four pieces he wrote
that were published in the Times and
Newsday. "These businesses simply do not
want to pay writers,”

Tasini says the solution is to track reuses
of individual works and compensate
authors accordingly, much as the American
Society of Composers, Authors and
Publishers does for music composers. The
National Writers Union has struck a deal
with literary database Contentville,
establishing a Publications Rights
Clearinghouse for free-lancers that
transfers 30 percent of Contentville's
download fee whenever a registered free-
lance piece is accessed via Contentviile.

That model can be extrapolated to other
computerized databases. But the pubfishers
in the case, which are supported by a host
of companies, from Dow Jones to Knight
Ridder (KRI) to the National Geographic
Society, say publishing articles through
outlets such as Nexis.com qualifies as a
"revision” of the original work, e.g., of a
particuiar issue of the Times. Thus, say the
companies, the Copyright Act of 1976
protects it as part of a publisher's collective
copyright. The free-lancers counter that
such redistribution isn't merely a revision
of the original publication hecause
customers can download articies written
over a number of years in any combination
they choose.

The publishers' case was deait a blow
Thursday, when a federal appeals court
ruled that the National Geographic Society
had violated the individual copyright of a
free-lance photographer when it
republished his photographs in a CD-ROM
compilation.

The Times, Lexis-Nexis and the other
petitioners have found support from the
likes of documentary-maker Ken Burns,
historian Doris Kearns Goodwin and Pulitzer
Prize-winning author David McCullough.
Renowned constitutional lawyer Laurence
Tribe witl argue the publishers' case. The
publishers say that if the Supreme Court
rules against them, they'll be forced to
strip free-lance work out of Lexis-Nexis and
destroy CD-ROMs containing such work.
Tasini says that claim is a specious
“doomsday scenario” that the publishers
invoke because they don't want to treat
free-lancers fairly.

The free-lancers are backed by the
American Library Association, the Authors
Guild and writers such as Jean Strouse and
Tracy Kidder. Marybeth Peters, the 1.5.
Copyright Office's register of copyrights,
also supports the writers. In a letter to
Congress, Peters wrote that reproducing
free-lance articles on Nexis and CD-ROM
without further compensation “interferes
with authors’ ability to exploit secondary
markets. The result would be an
unintended windfall for publishers of
collective works.™




SiImce the case was filed 1n 1993, publishers
have revised their free-lance agreements
specifically to inciude language authorizing
them to reproduce works in computer
databases and online. That revision led to a
class action against The Boston Globe,
which is owned by the New York Times Co.
In the lawsuit, the National Writers Union
and other unions allege unfair and
deceptive trade practices. Richard Gulla, a
Globe spokesman, declined to comment on
the pending case but said his newspaper's
free-lance agreements are “more free-
lancer-friendly" than those of many other
publications.

Bruce Keller, another of the publishers'
lawyers in the Supreme Court case, says
the Giobe lawsuit, and others awaiting the
outcome of the Supreme Court ruling, show
that free-lancers are motivated by little
more than a desire to soak the publishers.

"It has very little to do with copyright,”
says Keller. "It has to do with free-lancers
trying to change the conditions with which
they deal with publishers fand] bootstrap
themselves into a better position than they
have."

The publishiers won at trial, but an appeals
court ruied for the writers. Now it's up to
the Supreme Court to decide how to apply
decades-old capyright law to an entirely
new, digitized world.

Copyright © 2001 The Industry Standard
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March 25, 2001
Two More Freelancers Urge High Court to Uphold 2nd Circuit Ruling in "Tasin/’

Mealey Publications
March 21, 2001

A freelancer's copyright “is not abrogated by its inclusion in a collective work" and the author of a collective
work "is necessarily in the position of a prospective licensee with respect to the freelance mateyial,” authors
Barbara Garson and Sonia Jaffe Robbins argued in a brief to the U.S. Supreme Court last month (The New
York Times Co. Inc., et al. v. Jonathan Tasini, et al., No. 00-201, U.S. Sup.)

Garson and Robbins joined fellow respondents Jonathan Tasini, Mary Kay Blakely, Margot Mifflin and David
S. Whitford in urging the high court to uphoeld the 2nd U.S. Circuit Court of Appeal's ruling vacating judgment
in their copyright action against The New York Times Co. Inc., Newsday Inc., Time Incorporated Magazine
Co., Lexis-Nexis and University Microfilms International.

The high court agreed to hear the case in an order issued Nov. 6. Argument is scheduled for March 28.
INFRINGEMENT ALLEGED

The writers alleged infringement of copyrights in 21 articles published between 1990 and 1993. Twelve of the
articles were published in The New York Times; eight appeared in Newsday; and one appeared in Sports
lllustrated, owned by defendant Time.

The publishers had contracts with Lexis-Nexis for distribution of the contents of their publications on the
Nexis system. In addition, The New York Times contracted with University Microfilms {UMI) for production of
a CD-ROM product, "The New York Times OnDisc," which contains electronic copies of issues of the Times.
UMI also produces "General Periodicals On Disc,"” which contains reproductions of The New York Times
Book Review and Sunday Magazine.

In a suit filed in the U.S. District Court for the Southern District of New York, the authors argued that the
conduct of the publishers and services infringes the copyrights in each individual article. The publishers and
services moved for summary judgment; U.S. Judge Sonia Sotomayor granted the motion, finding that
Section 201(c) of the Copyright Act gives the publishers the right to reproduce the articles as part of a
revision to a collective work.

Section 201(c) provides that in the absence of an express transfer of copyright, "the owner of copyright in the
collective work is presumed to have acquired only the priviiege of reproducing and distributing the
contribution as part of that particular collective work, any revision of that collective work, and any later
collective work in the same series.”

2ND CIRCUIT RULING

On appeal, the 2nd Circuit's finding that the electronic databases do not constitute revisions of the collective
works in which the authors' individual contributions first appeared within the meaning of Section 201(c).

The appeals court said that "[tlhe most natural reading of the 'revision of that coilective work' clause is that
the Section 201(c) privilege protects only later editions of a particular issue of a periodical, such as the final
edition of a newspaper. Because later editions are not identical to earlier editions, use of the individual
contributions in the later editions might not be protected under the preceding clause. Given the context
provided by the surrounding clauses, this interpretation makes perfect sense. It protects the use of an
individual contribution in a collective work that is somewhat altered from the original in which the copyrighted




article was first published, but that is not in any ordinary sense of language a ‘later’ work in the 'same
series.™

PETITIONERS' BRIEF

In their brief on the merits of the action, the petitioners told the high court that, in enacting Section 201(c),
Congress intended publishers to be able to make their publications, and any revisions of them, available to
researchers and the public.

The legislative history of Section 201(c) "also establishes that Congress did not intend to interfere with
publishers' long-recognized rights to reproduce and distribute their publications,” the petitioners said.

Moreover, the petitioners said, Congress twice rejected legislation that would have adopted the authors'
reading of Section 201.

Both the text and legisiative history establish, the petitioners argued, that the electronic copies at issue are
privileged under Section 201(c).

The 2nd Circuit's analysis also conflicts with fundamental copyright principies, the petitioners argued.

BRIEF OF GARSON, ROBBINS

Garson and Robbins told the high court that the privilege laid out in Section 201(c) "is non-assignable,
non-transferable and non-exclusive." It "represents a personal exemption from liability and not a transferable

ownership interest in property,” the authors said.

Moreover, the authors said, Section 201(c) merely gives publishers "a privilege to include a contribution in a
particular 'series™ and “"publishers are not given the privilege of pubiic ‘display."

- The legislative history of Section 201(c) "confirms that the privilege was only meant to be exercised within
the same 'series,™ Garson and Robbins said. And, they said, the claim of the publishers and online services

that Section 201(c) was intended to apply to electronic information storage and retrieval systems "is
erroneous.”

Garson and Robbins are represented by Emily Maruja Bass, Linda A. Backiel and Michael J. Gaynor of
Gaynor & Bass in New York.

©; Copyright 2001 Mealey Publications, inc.
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Showdown at the Lexis-Nexis Corral

Keith Perine -
The Industry Standard
March 28, 2001

On Wednesday, the U.S. Supreme Court will hear oral arguments in a copyright case that has fast become a
landmark for the digital age. Much as the Napster imbroglio will help determine the future of the intersecting
worlds of music and technology, the high court's decision in The New York Times (NYT) v. Tasini could
reshape the electronic publishing of written work and photographs.

The case pits the venerable Gray Lady, along with publications such as Sports lHlustrated and the
Lexis-Nexis database firm, against six free-lance writers, led by Jonathan Tasini, president of the National
Writers Union. The central issue: whether the Times and other publications are obligated to pay free-lance
authors for electronically redistributing, via a computerized database, such as Nexis.com, or on CD-ROM,
work that was originally published in newspapers and magazines.

When the case was originally filed in 1993, electronic databases and reproductions were still largely the
province of research librarians and special computer terminals. But as the dispute wound its way up to the
high court, the popularity of businesses such as Lexis-Nexis has skyrocketed, largely because of the ease of
access afforded by the Internet. Currently, 2.2 million subscribers conduct more than 700,000 searches on
the database each day, with the majority of searches coming via the Web. On tap are 11,900 databases
filled with content from 31,300 sources, including thousands of newspapers and magazines.

That's quite a cash cow for publishers, and free-lancers say they just want a fair piece of the action.

"This shows the greed and the arrogance and the disrespect on the part of the industry,” says Tasini, who is
personally involved because of four pieces he wrote that were published in the Times and Newsday. "These
businesses simpily do not want to pay writers.”

Tasini says the solution is to track reuses of individual works and compensate authors accordingly, much as
the American Society of Composers, Authors and Publishers does for music composers. The National
Wiriters Union has struck a deal with literary database Contentville, establishing a Publications Rights
Clearinghouse for free-lancers that transfers 30 percent of Contentville's download fee whenever a
registered free-lance piece is accessed via Contentville.

That model can be extrapolated to other computerized databases. But the publishers in the case, which are
supported by a host of companies, from Dow Jones to Knight Ridder (KRI) to the National Geographic
Society, say publishing articies through outlets such as Nexis.com qualifies as a "revision" of the original
work, e.g., of a particular issue of the Times. Thus, say the companies, the Copyright Act of 1976 protects it
as part of a publisher’s collective copyright. The free-lancers counter that such redistribution isn't merely a
revision of the original publication because customers can download articles written over a number of years
in any combination they choose.

The publishers' case was dealt a blow Thursday, when a federal appeals court ruled that the National

Geographic Society had violated the individual copyright of a free-lance photographer when it republished his
photographs in a CD-ROM compilation.

The Times, Lexis-Nexis and the other petitioners have found support from the likes of documentary-maker
Ken Bumns, historian Doris Kearns Goodwin and Pulitzer Prize-winning author David McCuliough. Renowned
constitutional lawyer Laurence Tribe will argue the publishers’ case. The publishers say that if the Supreme
Court rules against them, they'll be forced to strip free-iance work out of Lexis-Nexis and destroy CD-ROMs
containing such work. Tasini says that claim is a specious "doomsday scenario” that the publishers invoke




because they don't want to treat free-lancers fairly.

The free-lancers are backed by the American Library Association, the Authors Guild and writers such as
Jean Strouse and Tracy Kidder. Marybeth Peters, the U.S. Copyright Office's register of copyrights, also
supports the writers. In a letter to Congress, Peters wrote that reproducing free-lance articles on Nexis and
CD-ROM without further compensation "interferes with authors' ability to exploit secondary markets. The
result would be an unintended windfall for publishers of collective works."

Since the case was filed in 1893, publishers have revised their free-lance agreements specifically to include
language authorizing them to reproduce works in computer databases and online. That revision led to a
class action against The Boston Globe, which is owned by the New York Times Co. In the lawsuit, the
National Writers Union and other unions allege unfair and deceptive trade practices. Richard Gulla, a Globe
spokesman, declined to comment on the pending case but said his newspaper's free-lance agreements are
"more free-lancer-friendly” than those of many other publications.

Bruce Keller, another of the publishers' lawyers in the Supreme Court case, says the Globe lawsuit, and
others awaiting the outcome of the Supreme Court ruling, show that free-lancers are motivated by little more
than a desire to soak the publishers.

"It has very little to do with copyright,” says Keller. "It has to do with free-lancers trying to change the

conditions with which they deal with publishers [and] bootstrap themselves into a better position than they
have.”

The publishers won at trial, but an appeals court ruled for the writers. Now it's up to the Supreme Court to
decide how to apply decades-old copyright law to an entirely new, digitized world.

Copyright © 2001 The Industry Standard
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.. A federal appeals court has
riiled that the National Geo-
graphic Society made unautho-
rized use of pictures copy-
r1ghted bya photographer from
South Miami in a CD-ROM ver-
sion of back issues of its flag-

: ship magazine.
"The precedent-setting deci-
sion Thursday by the 1lth U.S,
District Court of Appeals in
Atlanta p1tted authors against
the magazine, which had the
support of Time Warner, ‘The
New York Times and the Mag-
azine Publishers of America.
The lawsuit brought by free-
‘lance photographer Jerry
-Greenberg of South Miami
raises questions that are

debated in the industry about

republication rights using new
technology. It also parallels a
copyright infringement case to

be argued next week before the -

U.S. Supreme Court.

The appellate ruling “estab-
lishes brand new law that had
not existed before,” Norman
Davis, Greenberg s aitorney,
. said Friday. “I¢'i

n il apply 1o any

SATURDAY MARGH 24, 2nm www herald.co/?’g

Court rules against magazine

The suit against National,Geog_raphic
raises questions ab_out republication
rights using new technology.

author who owns the copynght _

in his wor

Terrence Adamson, the
National Geographic Society’s
executive vice president, said

_he was “surprised and disap-

pointed” by the court’s action.
“This is an important decision

that has a lot of implications for

a lot of things quite apart from
National Geographic.”
* In the Supreme Court case,

justices wiil review a decision |

involving The New York Times
that requires publishers to get
permission from- freelance
writers before putting their
work in electronic databases.

Most large publishers have

made the purchase of elec-

tronic rights, including use on

the Internet, a standard part of
contracts with freelancers.
Typically, they do not provide
extra compensation for the
electronic rights.

Davis expecis media ¢

to tailor new contracts.to care-
fully address republication

_ rights, but “looking backward is
_the problem.”

Greenberg’s four photo
assignments with the magazine

date back to 1962, and the col-

lection of 30 CD-ROMs called
The Complete National Geo-
graphic includes every issue of
the magazine from 1888 to 1996
in digital format:
A 25-secoand

10 magazine covers that blend

‘from one to the next. One
.image is a Greenberg picture of

a diver taken in 1961,

“The society contended all
along that the only thing it had .-
done is just reprint a bunch of
old magazines,” said Davis, “If

that’s all they would have done,
they would have prevailed. The
11th Circuit said it was much
mora than that

- mon sense analysis’ brought it
" market that far transcends any

- as ecstatic and elated with the

opening
“sequence in the series features

. damages.and attorney’s fees.

including asking the 11th Circuit

to. the conclusion that the CD
collection is “a new product .. .|
in a new medium for a new(?

privilege” of revision or repro-
duction by publishers.. .
Davis described Greenberg

legal victory.

“He lives in very modest ci
cumstances, and he and his
wife have a small publishing
business,” Davis said. “They
took this on their own as a mat- 7
ter .of principle and took om a'p
very, very large enterprise with 3
very substantial resources.” - |2

The appeals court ordered |’
U.S. District Judge Joan Lenard
in Miami to enter a judgment in [}
favor of Greenberg and assess [/l

The panel suggested Green-
berg be awarded “mandatory
license fees” instead of “fore-
closing the public’s computer- |
aided access to this educational |
and entertaining work.”

Adamson said the Soc1ety is
con31der1ng appeal options,

to reconsider the case and
ing to the Su reme Oc
SRR Ty



By David Walker

LEGAL DEVELOPMENTS

Supreme Court Lets Ruling For Greenberg Stand

WASHINGTON, D.C.—The U.S. Supreme Court gave freelancers an-
other victory October 8 when it declined without comment to review
a lower court’s copyright infringement ruling against the National
Geographic Society (NGS).

The nth Circuit Court of Appeals ruled last March that NGS vio-
lated photographer lerry Greenberg’s copyright by including several
of his images in a CD product without permission. The CD, which was

" created in 1997 and has since sold millions of copies, reproduces each
back issue of the magazine page by page.

The appeals court ruled that the NGS CD “is in no sense a revi-
sion. The Society. . .has created a new product, in a new medium,
for a-new market.”

The Supreme Court's refusal to review that ruling, combined with
its recent ruling against publishers in The New York Times v. Tasini,

“provides a pretty clear message to publishers as to the limits of

- what they can do with pre-existing works that they don't own,” says
Greenberg's attorney, Norman Davis.

““FThe facts were different {in the two cases], but the meaning is

--R_quite the same,” Davis-continues. The11th Circuit’s-ruling en-Green--

‘berg "was so obviously consistent with Tasini,” he adds.

Under U.S. copyright law, publishers can revise existing collective
works without permission from freelance contributors. But publish-
ers must get permission from authors to create new collective works
or compilations.

In the Tasini case, publishers argued unsuccessfully that data-
base compilations of articles amounted to revisions rather than
new collective works.

NG5S also sought to convince the high court that its CD was a

revision rather than a new collective work. It tried to distinguish
its CD from the databases at issue in the Tasini case by pointing
out that the databases re-used articles in isolation, while the NGS
CD re-used Greenberg's pictures in their original context. NGS
compared its CD to microfilm and microfiche, which are general-
ly considered revisions.

- product be necessary?”

But Greenberg countered that it didn’t matter that his pictures
were re-used in their original context. The NGS CD “is as compara-

~ ble to microform as a race car is to a horse,” Greenberg argued, be-

cause the CD includes an opening montage, a sophisticated search
engine, sound, animation and new advertising. All those features add
up to a new work, he asserted. :

Greenberg also argued that NGS's copyright reg-
istration for the CD amounted to evidence that the
CD was a new work. “If the [CD] is nothing more
than a huge bundle of reprints of magazines,” he
asked, “why would registration of the entire new

Creenberg dismissed the Geographic’s warnings
that publishers wouldn’t be able to create electronic
archives if the 1th Circuit decision wasn't over-
turned. “Lost in all of the alarms about the hand-
cuffing of publishers is the necessity to preserve the
copyright balance set forth in the Constitution by protecting -au-

@ FRED WARD 2000

Photographer

lerry Greenberg.

! ~ thors' legitimate rights,” Greenberg said. Publishers could simply pay

to re-use the work of freelancers, he suggested.

Greenberg's case has been sent back to a federal court in Miami to set

| .damages.

Meanwhile, the Supreme Court’s decision to let the Greenberg ruling stand
could help other photographers with similar claims now pending against NG5.
“This is great news for us,” says Fred Ward, who is suing NGS for unautho-

‘rized use of his pictures on the same CD. “It reinforces the copyright act and

lets publisher know they cannot get away with what they've been doing—
which is expropriating material without payment to content providers.”

NGS spokesperson Mary Jeanne Jacobsen said the Society “is disappointed”
by the high court’s decision, but not surprised. “The Society knew that it was a
long shot to persuade the Supreme Court to agree to hear the case,” she says.

In the face of the other claims, though, NGS is holding fast to its legal posi-

‘tion despite the Greenberg ruling. “Since the [CD] is a faithful reproduction of

every page of the magazine as it originally appeared,” Jacobsen says, " we con-
tinue to believe it is the same product in a different medium, comparable to
microfilm copies of National Geographic magazine.”




¥ PhotoAlto slups co]lectlons :

reieased five new_ CI}ROMS deprctmg
-business and nature themes.

1.2

‘v‘ulum:]l Ne. 45 » Degember 14,1998 THE N:wswssv.w FoRrR DiCITAL

MEeED1a MANAGERS

weekly:

wiww.cmedioweekly.com

m n-®m = ® mDesign Tools » Graphics m Scanners/Digital Cameras

Heidelberg sues Adobe

Heidelberger Druckmaschinen AG of Heidel-
berg, Germany, recently sued $an Jose,
Calif.based Adabe Systems Inc.; allegin
patent infringement, The patent, whi
Heidelberg acquired when it merged with:
Linotype-Hell AG, covers color retouching. In
a statement, Heidelberg said the complaint
was filed in an effort to defend its techno- -
logical developments and "is not meant as
an offensive move agatnst Adabe perset. ...
Peter Dyson, online editor at Seybold Publl—
cations of Media, Penn., said the tcchno‘l‘qu‘

ini question is used by Adabe’s Phatoshop ™7 -

ifhage editing software and *would affect any-
developer with @ color retouching package.”.:
Adobe said it believes the case has no.

__merit and intends to vigorously defend itself.’

FontXpress 4.0 collects
fonts faster, squashes bugs
El; :@ Morrison SoftDesign this month

i " refreshed its utility for collecting *
fonts from QuarkXPress documents.

_ FontXpress for Macintosh 4.0 will collect, -

PostScript fonts more quickly because it no

longer searches entire storage volumes,

Morrison said. The update also fixes | mcorn-
patibilities with Mac 0S 8.0% Appearance
Manager and Easy Open control panels.’
Version 4.0°s' prepress error checking is.
now in sync with XPress 4.0, the-company
sald; the software no longer reports error
messages that are irrelevant in XPress 4.0,
A single-user copy of FontXpress 4.0 has
a street price of $70; a site license js $350.
Updates are frée to regnstered FontXpress

users. A Wlndows verston is duein January

Morrlson SoftDe g-n of Char}otte,

N.C./ {5 at (704) 507-3789 or'(800) 583-
‘ 2917- W momsunsondesign com. .

_The CDs, 5299 ¢ach, are Bmldlng
try. Panoramic Landscapes, and BUsines
and Teamwark, each from James Hardy
Children's Life from Corinne Malet; and
Symbols & Signs from Isabelle Rozenbaum
Compatible with Mac 05, Windows, Sun -
Solaris and Irix, each €D contains 120 .-
images (except for Panoramic Landscapes,
which has 50). The Ad-size images, In
300-dpi and 75-dpi resolutions, are JPEG

" files in RGB mode, the company sald.

Phil's Fonts Inc. of Silver Spring, Md.,
the U.5, distributor of Paris-based
PhotoAlto (www.photoaliv.com), is at
(301) 879-0601 or (800) 424-2977;
www.philsfonts.com,
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include everything in the bound maga-
zines, they soon realized it wasn't feasi-
ble to include the many rwo-sided gate-
fold maps because the scanning process
was too complex.

Beginning the aseent

In August 1996, National Geographic
commissioned Dataware Technologies of
Cambridge, Mass., to design a familiar
and easy-to-use interface for the product.

“Qur focus group testing told us that
people wanted to be able o uvse this
product withour having to read any
manuals,” Lux said.

Each disc’s opening screen displays
thumbnails of the magazine covers;
clicking on a cover opens the table of
contents for that issue.

Indexing was the next decision. Lux
and his associares said they ruled our
using OCR to generate full rext searches.

“We didn’t think the value would
justify the resources to put it into
place,” he said.

National Geographic had long in-.

dexed its issues for internal purposes,
so much of the search data, such as ar-

ticle titles, dates and photographers, -

was available. Dataware incorporated

Photoshop plug-in from
Extensis offers vector
drawing, text handling

BY DANILL DREW TURNER

e Extensis this week pul[cd
E‘} ‘@ the veil off PhotoGraphics
1.0, its plug-in that adds vector draw-
ing and text handling fcatures to
Adobe Photoshop 4.x and later, Set to
ship on Jan. 25 for Mac 0§ and Win-
dows 95, 98 and NT, PhotoGraphics
will cost $150, Extensis said.

Ted Alspach, Extensis senior product

marketing manager, said that Photo-.

Graphics was conceived not to replace
Adgbe Illustrator or Macromedia Free-
Hand, but more as a workflow system
for graphic destgners using Photoshop
who find themselves launching draw-
ing appllmnon5 in order to complete a

nonm

J text along a path
or object,

few simple tasks, such as placing text
along a path.
PhotoGraphics grew out of Extensis’

- PhotoText plug-in, Alspach said, and

retains all its text layout and effects
functions, with additions such as
super- and subseript.

The vector drawing tools in Photo-
Graphics are intentionally reminiscent
of Hlustrator’s, Alspach said, complete
with Tlustrator-like keyboard short-
cuts, Artists will be able to use Bezier
curves to ¢reate vector shapes and to

See PHOTOGRAPHICS, page 10 »

N atmnal Geographic scans
a century of issues for CD

Sociely scans its archives
for digital consumption

BY ERIC A. TAUB
With their bold yellow spines, striking
photography and magnificent maps,
National Geographic magazines are
collector’s items in many homes; stacks
lie dusty in thousands of attics, too
cherished to be thrown away, Now the
National Geographic Soclety has
brought its archives to life by putting
the contents of cvery issue since its
1888 inception on a set of CD-ROMs.
More than 190,000 pages and 109
years of hiscory are reproduced and in-
dexed in The Complete National Geo-
graphic, including every article, photo-
graph, page map and advertisement.

“We code-named this project ‘Ever-

est,” pardally because we had not real-
izedt the enormity of this undertaking,”
said Larry Lux, senior vice president and
managing director at National Geo-
graphic Interactive, a for-profit division
of the Narional Geographic Seciety.

that information into a searchable
index using its CD Author Develop-
ment System, manually indexing the
magazine’s advertisements as well.

National Geographic and Dataware
chose Document Automation Develap-
ment of Overland Park, Kan., to scan
the magazines pages. That company’s
propricty software, DocuTrak, indexes
and tracks images and information,
which helps automate the workflow.

For internal quality control, DAD in-
dexed each page it scanned, entering
the page number, volume and year into
a database; identifying whether content
was editorial or advertising; and noting
where editorial ended and ads began.

DAD worked from three sets of mag-
azines: a master and two backups, Two
sets also went to Dataware, Short on
some issues, Lux’s staff canvassed
garage sales and used bookstores, and
contacted individual collectors to ac-
quire missing copies.

‘DAD used Hewlett-Packard Scanjer
4C scanners; DocuTrak antomatically
prompted the scanner operator to place
the correct page on the glass. The com-
pany added rwo manual levels of qual-
ity control: Each day, staff members
checked the previous days work to
make vure all the pages were scanned.
Later they checked the CDs and com-

dents and educators. Na-

damaged covers were elec-

Setting up base camp

The National Geographic
Society, based in Washing-
ton, D.C., decided in 1995
to archive its magazine con-
tent as a resource for stu-

tional Geographic sought
a product that would be
as faithful to the print
product as possible, with-
out any extrancous bells
and whistles.

“We were not going to in-

troduce video or delete any Man about town. Larry Lux led the effort to digitize

content,”
knew that we couldnt im-
prove the print version of the magazine.”
One of the first tasks was deciding
how to format the content. The team
considered converting the pages to
Adobe Acrobat PDF or codmg the text
in HTML, but ir decided against both
options, according to Tom Stanton,

National Geographic Interactive vice

president of operations. Copyright was

pared the scanned imagés
with the original pages.
Color correction  was
modest. National Geo-.
graphic wanted to replicate
the original look of each
page as closely as possible.
If originals were saturated
or washed out, the image
was kept that way. If a page
was printed off-center in the
magazine, it was scanned
off-center. Older issues with

Lux said. “We more than 100 years of National Geographic magazines.

the primary concern: Stanton said
team members feared that if they re-
arranged information in any way,
they’d have to reacquire certain copy-
rights. So they reproduced the content
in such a way that consumers can't cut

and paste information,
Although they said they wanted to
See ARCHIVES, page 11 »

tronically restored by copy- Birds of paradise. This cover from September 1995 is one
ing and pasting from others of more than 190,000 pages scanned.

in Adobe Photoshop.

A year's issues — about 2,000 pages
— were scanned each day. Every
evening, DocuTrak compressed the im-
ages and moved the files to a Panasonic
CD-ROM burning station, clearing the
Windows NT server for the next day’s
input. DAD burned two sets of CDs: a
set containing JPEG images that was
sent to Dataware 1o be incorporated
into the product, and a noncompressed
backup disc.

Reaching the summit

Lux said he and his development
partners struggled to maintain the
quality of the scanned images and

—_—;

limit the number of CDs.

“We didn’t know how many discs
most people could deal with,” he said.

Apparently, 31 isn't too many, Na-
tional Geographic has sold 300,000 of
the $150 CD-ROM sets since the pack-
age was released in the fall of 1997,
making it the best-selling reference
product in North America, according
to Lux. (A $199 fourdisc DVD ver-
sion, not included in these figures, was
released this fall.) Yearly updates are
available on disc. National Geographic
hopes that by the end of 1999, cus-
tomers will be able to download up-
dates from the Internet. @
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Hexdelberg‘ sues Adobe

Heidelberger Druckmaschinen AG of Heldcl-
berg, Germany, recently sued San jose, -
Calif -based Adabe Systems Inc., aliegm ‘
patent infringernent. The patent, whid
Heidelberg acquired when it merged witl
Linotype-Hell AG, covers color retouching. In-
a staternent, Meidelberg said the complaint
was fited in an effort to defend its techno- -
logical developments and “is not meant as
an offensive move against Adobe perse.™. . .
Peter Dyson, online editor at Seybold Pubh- o
cations of Media, Penn., said the tcchnology )
in question is used by Adobe's Photoshop ™
-image editing software and “would affect any-
developer with a color retouching package.”.
Adobe said it believes the case has no™
. mctit and intends to viqorously defend.itself;

FontXpress 4.0 collects
fonts faster, squashes bugs
g_ E Morrison SoftDesign this month
“ refreshed its utility for collecting -
fonts from QuarkXPress documents.
FontXpress for Macintosh 4.0 will collect -
PostScript fonts more quickly because it no
longer searches entire storage volumes,”
Morrison said. The update also fixes | Jncom )
patibilities with Mac QS B.0's Appearance
_ Manager and Easy Open control panels.
Varsion 4.0's'prepress error checking Is.
now in sync with XPress 4.0, the company
said; the software no longer reports error
messages that are irrefevant in XPress 4.0,
A single-user copy of FontXpress 4.0 has
a strect price of $70; a site license'js $350.
Updates are frée to registered FontXpress
.users. A Wmdows versfon is due in january
Morrison SoftDesIgn oI‘ Chm-lot.te. ’
: N is at. {704} 597-3789 or {800) 553-
',2917. w1.!-rw morrisnnsoftdesign .

. ?hotoAIto slups. co]lectmns

. released f've new CD-ROMs deplctmg

-business and nature themes.
The CDs, $299 each, are Bu:ldmg

try, Panoramic Landscapes, and Busin
and Teamwork, each from James Har‘
Children's Life from Corinne Malet; and 3
"Symbols & Signs from Isabelle Rozenbaum
Compatible with Mac 05, Windows, Sun
Solaris and Irix, each CD contains 120 -
images (except for Panoramic Landscapes.
which has 50). The Ad-size images, in
300-dpi and 75-dpi resolutions, are JPEG

 files in RGB mode, the company said.
Phil's Fonts Ine. of Silver Spring, Md.,
the U.S, distributor of Paris-based
Photoslto (www,photoalto.com), is at
(301} 879-0601 or (800} 424-2977;
www.phllsfonts.com,
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include everything in the bound maga-
zines, they soon realized it wasn't feasi-
ble to include the many rwo-sided gate-
fold maps because the scanning process
was too complex.’

Begimning the ascent

In August 1996, National Geographic
commissioned Dataware Technologies of
Cambridge, Mass., to design a familiar
and easy-to-use interface for the product.

“Qur focus group testing told us that
people wanted to be able to use this
product without having to read any
manuals,” Lux said.

Each disc’s opening screen displays
thumbnails of the magazine covers;
clicking on a cover opens the table of
contents for that issue.

Indexing was the next decision. Lux
and his associates said they ruled out
using QCR 1o generate full texc searches.

“We didn’t think the value would
justify the resources to put it into
piace,” he said.

Nationa! Geographic had long in-.
dexed its issues for internal purposes,
so much of the search data, such as ar-
ticle ritles, dates and photographers, -
was available. Dataware incorporated

Photoshop plug-in from
Extensis offers vector
drawing, text handling

BY DANIEL DREW TURNER
i Extensis this week pulled
g"ﬂ k) the veil off PhotoGraphics

" 1.0, its plug-in that adds vector draw-

ing and rext handling features to
Adobe Photoshop 4.x and later. Set to
ship on Jan. 25 for Mac OS and Win-
dows 93, 9% and NT, PhotoGraphics
will cost $150, Extensis said.

Ted Alspach, Extensis senior product
marketing manager, said that Photo-
Graphics was conceived not to replace
Adobe Hlustrator or Macromedia Free-
HMand, but more as a workflow system
for graphic designers using Photoshop
who find themselves launching draw-
ing apphmnons in order to complete a

wiww cmcdiaweekly.com
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text along a path

few simple tasks, such as placing text
along a path.

PhotoGraphics grew out of Extensis’

- PhotoText plug-in, Alspach said, and

retains all its text layour and effecrs

functions, with addirions such as

super- and subseript. '

or object.

The vector drawing tools in Photo-
Graphics are intentionally reminiscent

of Rlustrator’s, Alspach said, complete-

with Illustrator-like keyboard short-
cuts. Artists will be able to use Bezier
curves 1o create vector shapes and to

See PHOTOGRAPHICS, page 10 »

Natmnal Geographic scans
a century of issues for CD

Society scans its archives
for digital consumption

BY ERIC A. TAUD
With their bold yellow spines, striking
photography and magnificent maps,
National Geographic magazines are
collector’s items In many homes; stacks
lie dusty in thousands of attics, too
cherished to be thrown away. Now the
National Geographic Society has
brought its archives to life by putting
the contents of cvery issue since its
1888 inception on a set of CD-ROMs.
More than 190,000 pages and 109
years of history are reproduced and in-
dexed in The Complete National Geo-
graphie, including every article, photo-
graph, page map and advertisement.

“We code-named this project. ‘Ever-

est,’ partially because we had not real-
ized the enormity of this undertaking,”
said Larey Litx, senior vice president and
managing director at National Geo-
praphic Interactive, a for-profit division
of the Nationa! Geographic Sociery,

that information into a searchable
index using its CD Author Develop-
ment System, manually indexing the
magazine’s advertisements as well.

Narional Geographic and Dataware
chose Document Automation Develop-
ment of Overland Park, Kan., to scan
the magazine’s pages. That company’s
propriety software, DocuTrak, indexes
and tracks images and information,
which helps automate the workf{low.

For internal quality control, DAD in-
dexed each page it scanned, entering
the page number, volume and year into
a database; identifying whether content
was editorial or advertising; and noting
where editorial ended and ads began.

DAD worked from three sets of mag-
azines: a2 master and two backups. Two
sets also went to Dataware, Short on
some issues, Lux’s staff canvassed
garage sales and used. bookstores, and
contacted individual collectors to ac-
quire missing copies.

‘DAD used Hewlert-Packard ScanJet
4C scannets; DocuTrak automatically
prompted the scanner operator to place
the correct page on the glass. The com-
pany added rwo manual levels of qual-
ity control: Each day, staff members
checked the previous day’s work to
mzke cure all the pages were scanned.
Later they checked the CDs and com-

’_

Setting up base camp
The National Geographic
Society, based in Washing-
ton, [.C., decided in 1995
to archive its magazine con-
tent as a resource for stu-
dents .and educators. Na-
tional Geographic sought
a product that would be
as faithful to the print
product as possible, with-
out any extrancous bells
and whisties.

“We were not going to in-
troduce video or delete any
content,” Lux said. “We
kanew that we couldn’t im-
prove the print version of the magazine.”

One of the first tasks was deciding
how to format the content. The team
considered converting the pages to
Adobe Acrobat PDF or coding the text
in'HTML, but it decided against both
options, according to Tom Stanton,
National Geographic Intéractive vice
president of operations. Copyright was

pared the scanned imagés
with the original pages.
Color correction  was
modest. MNational Geo-
graphic wanted to replicate
the original lock of each
page as closely as possible.
If originals were saturated
or washed out, the image
was kept thac way. If a page
was printed off-center in the
magazine, it was scanned
off-center. Older issues with
damaged covers were elec- -

Man about town. Larry Lux Jed the effort to digitize
more than 100 years of National Geographic magazines.

the primary concern: Stanton said
teamt members feared that if they re-
arranged information in any way,
they’d have to reacquire certain copy-
rights. So they reproduced the content
in such:a way that consumers can't cut

and paste information.
Although they sald they wanted to
See ARCHIVES, page 11 »

ummnm Geographic =

tronically restored by copy- Birds of paradise. This cover from September 1995 is one
ing and pasting from others of more than 190,000 pages scanned.

in Adobe Photoshop.

A year’s issues — about 2,000 pages
— were scanned each day. Every
evening, DocuTrak compressed the im-
ages and moved the files to a Panasonic
CD-ROM burning station, clearing the
Windows NT server for the next day’s
input. DAD burned two sets of CDs: a
set containing JPEG images that was
sent to Dataware to be incorporated
into the product, and a noncomprcssed
backup disc.

Reaching the summit

Lux said he and his development
partners struggled to maintain the
quality of the scanned images and

limit the number of CDs.

“We didn’t know how many discs
most people could deal with,” he said.

Apparently, 31 isn't too many. Na-
tional Geographic has sold 300,000 of
the $150 CD-ROM sets since the pack-
age was released in the fall of 1997,
making it the best-selling reference
product in North America, according
to Lux. (A 5199 four-disc DVD ver-
sion, not included in these figures, was
released this fall.) Yearly updates are
available on disc. National Geographic
hopes that by the end of 1999, cus-
romers will be able to download up-
dates from the Internet, @
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Heidelberg sues Adobe

Heldelberger Druckmaschinen AG of Heidel- :

berg, Germany, recently sued San Jose,.
Calif-based Adobe Systems Inc., allegin
patent infringement. The patent; which
Heidelberg acquired when it merged with™
Linatype-Hell AG, covers color retouching. In
a statement, Heidelberg said tlie complaint’
was filed in an effort to defend its techno- .
logical develeprments and s not meant as
an offensive move against Adobe per se.”.
Peter Dyson, online editor at Seybold Publix- .-
cations of Media, Penn., said the technology ‘
in questian is used by Adobe’s Photoshop
-image editing software and “would affect any
developer with a color retouching package.”.:
Adobe said it believes the case has no:
.meqit and intends to viqorouslv defend itself:™

FontXpress 4.0 collects
fonts faster, squashes bugs
E' _____ Mornson SoftDesign this month
5 refreshed its utility for collecting :
fonts from QuarkXPress documents.
FontXpress for Macintosh 4.0 will collect -
PastScript fonts more quickly because it no
longer searches entire storage volumes,”
Morrison said. The update also fixes | Incom:,
paifbilities with Mac 05 8.0's Appearance
Manager and Easy Open control panels.
Versian 4.0's' prepress error checking is,
now in sync with XPress 4.0, the company
said; the software na longer reports error
messages that are lrrelevant in XPress 4.0.-
A single-user copy of FontXpress 4.0 has

a street price of $70; a site license is $350.

Updates are free to registered FontXpress

users. A Wmdows version Is due in }anuary

Morrison SoftDeslg-n of Chnrlol‘.te

- N.C.; is at (704) 597-3769 or (800) 553-
-.29.1

VIV, morrisonsoftdesign conl. .

-Stock i lmage company
“PhoteaAlto this month”

The CDs, $299 each, aré Bmldlng i
try, Panoramic Landscapes, and Busin
and Teamwork,'each.from James Har
Children’s Life from Corinne Malet: an
Symbols & Signs from lsabelie Rozenbaum K
Compatible with Mac OS, Windows, Sun
Solaris and Mrix, each CO contains 120 .
images (except for Panoramic Landscapes.
which has 50). The Ad-size images, In
300-dpi and 75-dpi resolutions, are JPEG

- files In RGB mode, the company said.

Phil's Fonts Ine, of Silver Spring, Md.,
the U5, distributor of Paris-based
PhotoAlte (www.photoalto.com), is at
(301} 879-0601 or (800) 424-2877;
www.plillsfont s.eom,
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Continued from page 8

include everything in the bound maga-
zines, they soon realized it wasn't feasi-
ble to include the many two-sided gate-
fold maps because the scanning process
was too complex.

Beginning the ascent

In August 1996, National Geographic

commnissioned Dataware Technologies of

Cambridge, Mass., to design a familiar

and easy-to-use interface for the product.
“Qur focus group testing told us that

people wanted to be able to use this:

product without having to read any
manuals,” Lux said.

Each disc’s opening screen displays
thumbnails of the magazine covers;
clicking on a cover opens the table of
contents for that issue.

Indexing was the next deciston. Lux
and his associares said they ruled out
using OCR to generate full text searches.

“We didn’t think the value would
justify the resources to put it into
place,” he said.

Narional Geographic had long in-.

dexed its issues for tnternal purposes,
so much of the search data, such as ar-

ticle titles, dates and photographers, -

was available. Dataware incorporated

* Photoshop plug-in from
Extensis offers vector
drawing, text handling

BY DANIEL DREW TURNER

2 Exrensis this weck pulled
Eé'} : the veil off PhotoGraphics
1.0, its plug-in that adds vector draw-
ing and text handling fcaturcs to
Adobe Photoshop 4.x and later. Set to
ship on Jan, 25 for Mac QS and Win-
dows 93, 98 and NT, PhotoGraphics
will cost $150, Extensis said. _

Ted Alspach, Exrensis senior product
marketing manager, said that Photo-
Graphics was conceived not to replace

Adobe Itlustrator or Macromedia Free--

Hand, but more as a workflow system

for graphic designers using Photoshop

who find themselves launching draw-

-ing apphcanons in ordcr to complete a

text along a path
or object. .

few simple tasks, such as placing text
along a path.

PhoteGraphics grew out of Extensis’

» PhotoText plug-in, Alspach said, and

retains all its text layour and effects

functions, with additions such as
super- and subscript.

The vector drawing tools in Photo-
Graphics are intentionally reminiscent
of Illustrator’s, Alspach said, complete
with Hllustrator-like keyboard short-
cuts. Artists will be able to use Bezier
curves to create vector shapes and to

See PHOTOGRAPHICS, page 10+

Natmnal (eographic scans
a century of issues for €D

Society scans its archives
for digital consumption

BY ERIC A, TAUR

With their bold yellow spines, striking

photography and magnificent maps,

National Gcographic magazines are”

collector’s items in many homes; stacks
lie dusty in thousands of attics, too
cherished to be thrown away. Now the
National Geographic Society has

brought its archives to life by putting.

the contents of every issue since its
1888 inception on a set of CD-ROMs.
More than 150,000 pages and 109
years of history are reproduced and in-
dexed in The Complete National Geo-
graphic, including every article, photo-
graph, page map and advertisement,

“We code-named this project ‘Ever-

est,’ paciially because we had not real-
ized the enormity of this undertaking,”
said Larcy Lux, senior vice president and
managing director at National Geo-
graphic Interactive, a foe-profic division
of the National Geographic Socicty.

that information into a searchable
index using its CD Author Develop-
ment System, manually indexing the
magazine's advertisements as weil,
National Geographic and Dataware
chose Document Auromation Develop-
ment of Overland Park, Kan., to scan
the magazine’s pages. That company’s
propriety software, DocuTrak, indexes
and tracks images and information,
which helps automate the workflow.
For internal quality control, DAD in-
dexed each page it scanned, entering
the page number, volume and year into
a database; identifying whether content
was editorial or advertising; and noring
where editorial ended and ads began.
DAD worked from three sets of mag-
azines; a master and two backups. Two
sets also went to Dataware. Short on
some Issues, Lux’s staff canvassed
garage sales and used. bookstores, and
contacted individual collectors to ac-
quire missing copies. '
‘DAD used Hewlett-Packard Scan]et
4C scanners; DocuTrak automatically
prompted the scanner operator to place
the correct page on the glass. The com-
pany added two manual levels of qual-
ity control: Each day, staff members
checked the previous day’s work to
make ture all the pages were scanned.
Later they checked the CDs and com-

‘Setting up base camp

-to archive its magazine con-

tional Geographic sought

_and whistles.

. content,”

The National Geographic
Society, based in Washing-
ton, D.C., decided in 1995 -

tent as a resource for stu-
dents and educators, Na-

a product that would be
as faithful to the print
product as possible, with-
out any extrancous bells

“We were not going to in-
troduce video or delete any
Lux said. “We
knew that we couldnt im-
prove the print version of the magazine.”

One of the first tasks was deciding
how to format the content. The team
considered converting the pages to
Adobe Acrobat PDF or coding the text
in HTML, but:it decided against both
optiéns, according to Tom Stanton,
National Geographic Interactive vice
president of operations. Copyright was

pared the scanned images
with the original pages.
Color correction was
modest, National Geo-
graphic wanted to replicare
the original look of each
page as closely as possible,
If originals were saturated
or washed out, the image
was kept that way. If a page
was pnnred off-center in the
magazine, it was scanned
off-center, Older issues with

Man about town. Larry Lux led the effort to digitize’
mare than 100 years of National Geographic magazines.

the primary concern: Stanton said
teamt members feared that if they re-
arranged information in any way,
they'd have to reacquire certain copy-
rights. So they reproduced the content
in such a way that consumers can't cut

and paste information.
Alchough they said they wanted to
See ARCHIVES, page 11 »

damaged covers were elec-
tronically restored by copy-
ing and pasting from others
in Adobe Photoshop.

A year’s issues — about 2, OOO pages
— were scanned each day. Every
evening, DocuTrak compressed the im-
ages and moved the files to a Panasonic
CD-ROM burning station, clearing the
Windows NT server for the next day’s
input, DAD burned two sets of CDs: a
ser containing JPEG images that was
sent to Dataware to be incorporated
into the product, and a noncomprcssed

‘backup disc.

Reachinp the summit

Lux said he and his development
partners struggled to maintain the
quality of the scanned images and

Birds of paradise. This cover from September 1995 is one
of more than 190,000 pages scanned,

limit the number of CDs.

“We didn’t know how many discs
most people could deal with,” he said,

Apparently, 31 isn’t 100 many. Na-
tional Geographic has sold 300,000 of
the $150 CD-ROM sets since the pack-
age was released in the fall of 1997,
making it the best-selling reference
product in North America, according
to Lux. (A $199 four-disc DVD ver-
sion, not included in these figures, was
released this fall.) Yearly updates are
available on disc. National Geographic
hopes that by the end of 1999, cus-
tomers will be able to download up-
dates from the Internet. @
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Hei’delberg sues Adobe

Heidelberger Druckmaschinen AG of Heidel- - -

berg, Germany, recently sued 5an Jose,
Calif-based Adobe Systems [qg.,éq!!egjq
patent infringement. The patent, which
Heidelberg acquired when it merged with -
Linotype-Hell AG, covers color retouching. In
a statement, Hejdelberg said the complaint
was filed in an effort to defend its techno- -
logical developments and "is not meant as
an offensive move against Adobe perse.”. ..
Peter Dyson, online editor at Seybold Publ
cations of Media, Penr,, said the technology

in question is used by Adobe’s Photashop- 5
image editing software and “would affectany
developer with a color retouching package.”: .

Adobe said it believes the caschasno’ -~
-merit and intends to viaorously defend itself:

FontXpress 4.0 collects _
fonts faster, squashes bugs

B i Vi

fonts from QuarkXpress documents,

g2y Morrison SoftDesign this month

FontXpress for Macintosh 4.0 wifl collect - -

PostScript fonts more quickly because it no
longer searches entire storage volumes,- o
Morrison said. The uipdate also fixes incom-

patibilities with Mac 05 8.0's Appearance

Manager and Edsy Open control panels, -
Version 4.0°s prepress error checking is_

now in sync with XPress 4.0, the company

said; the software no longer reports error

messages that are irrelevant in XPress 4.0,

. Asingle-user copy of FontXpress 4.0 has

a street price of $70; a site ficense s $350,

Morrison SoftDesign of Chiaxla bte,

N.CYis at (704) 597-3789 or (800) 583-

n‘.fsofltqesgg"n.'corﬁ. o

r2: wwwmo

Stock rage cori
 PhotoAlto this month’
CD-ROM:s depicting
- businiess and né!‘tp;é_;h_é::mgs'”;

‘and Téérnwork;'éa,gh from James Hardy
Children's Life from Corinne Malet; and
Symbols & Signs from Isabelle Rozenbauri

Compatible with Mac 0s, Windows, Stin .+

Solaris and Irix, each b contains 120 .-

images (except for Panoramic Landscapes, -

which has 50). The Ad-size images, in
300-dpi-and 75-dpi resolutions, are PEG

* files in RGB mode, the company said. .

Phil's Fontsg Ine. of Silver Spring, Md.,
the U.S, distributor of Paris-based
Fhotoalto (Www.photoalto.cum), is at
(301) 879-0601 or (800) 424-2077;
www.philsfonts,com,
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refreshed its utility for collecting -

Updates are free to registered FontXpress

Photoshop plug-in from
Extensis offersvector
drawing, text handling

BY DANIEL DREW TURNER

2 Extensis this week pulled
m @ the veil off PhotoGraphics
1.0, its plug-in that adds vector draw-
ing and text handling features to
Adobe Photoshop 4.x and later. Set to
ship on Jan, 25 for Mac OS and Win-
dows 95, Y8 and NT, PhotoGraphics
will cost $150, Exrensis said.

Ted Alspach, Extensis senior product
marketing manager, said that Photo-
Graphics was conceived not to replace
Adobe Illustrator or Macromedia Free-
Hand, but more as a wockflow system
for graphic designers using Photoshop
who find themselves launching draw-
ing applications in order to complete a

P o T

few simple tasks, such as placing text
along a path. '
PhotoGraphics grew out of Extensis’

- PhotoText Plug-in, Alspach said, and

retains all its eyt layout and effects
functions, with additions such as
super- and subscript.

National Geographic seans
d century of issues for ¢

Society scans its archives
for digital consumption

BY ERIC A. TAUR
With their bold yeliow spines, striking
photography and magnificent maps,
National Geographic magazines are
collector’s items in many homes; stacks
lie dusty in thousands of attics, too
cherished to be thrown away. Now the
National Geographic Society has
brought its archives to life by putting
the contents of every issue since its
1888 inception on a set of CD-ROMs.
More than 190,000 pages and 109
vears of history are reproduced and in-
dexed in The Complete National Geo-
graphic, tncluding every article, photo-
graph, page map and advertisement,

“We code-named this project ‘Ever-

est,’ partially because we had not real-
ized the enormity of this undertaking,”
said Larry Lux, senior vice president and
managing director at Nationa| Geo-
geaphic Interactive, a foc-profit division
of the National Geographic Society.

dents and educators, Na-

o raa ey

text along a path
or object,

The vector drawing tools in Photo-
Graphics are intentionally reminiscent
of Hlustrator’s, Alspach said, complete
with Illustrator-like keyboard short-
cuts. Artists will be able to use Bezier
curves to create vector shapes and to

See PHOTOGRAPHICS, page 10 »

Setting up base camp

The National Geographic
Society, based in Washing-
ton, D.C,, decided in 1993
to archive its magazine con-
tent as a resource for sty-

tional Geographic sought
a product that would be
as faithful ‘to the print
product as possible, with-
Out any extrancous *bells
and whistles: 1

“We were ot £oing to in-
troduce video or delete any
content,” Liix said. “We
knew that we couldn’t im-
prove the print version of the magazine,”

One of the first tasks was deciding
how to format the content, The team
considered converting the pages to
Adobe Acrobar PDF of coding the text
in HTML, but it decided against both
options, according to Tom Stanton,
National Geographic Interactive vice
president of operations. Copyright was

Man about town, Larry Lux led the effort to digitize
more than 100 years of National Geographic magazines. ‘

the primary concern: Stanton said
team members feared thar if they re-
arranged information in any way,
they'd have to reacquire certain copy-
rights. So they reproduced the content
in such a way that consumers can’t cut

and paste information,
Although they said they wanted to
Sce ARCHIVES, page 11 »
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Hetdelberg sues Adobe

berg, Germany, recently sued San lose,
Calif-based Adobe Systems Inc allegin
patent infringement. The patent, which

Heidelberg acquired when it merged with!

Linotype-Hell AG, covers color retouching. in -

a statement, Heidelberg said the complaint
was filed in an effort to defend its techng- .
logical developments and “is not meant as
an offensive move against Adobe perse.”,

Peter Dyson, online editor at Seybold Publi-'s..

cations of Media, Penn., said the technology -

in question is used by Adabe’s Photoshop -+ e
Image editing software and “wouild affect any-
developer with 3 color retouching package,”, -

Adobe said it believes the case has no- -

-..merit and intends to viqorously defend it_éelf.""‘j

FontXpress 4.0 collects
fonts faster, squashes bugs

2
fonts from QuarkXPress documents,

FontXpress for Macintosh 4.0 will collect -
PostScript fonts more quickly because it no

:EE, Morrison SoftDesign this month

Jonger searches entire storage volumes,” - -

Morrison said, The update also f_ixgsjng:qm_—__
patibifities with Mac 05 8.0's Appearance -
Manager and Edsy-Open control panels.’
Version 4.0's prepress error checking is.
now in sync with XPress 4.0, the company
 said; the software no longer reports error
‘messages that are irvelevant in XPress 4,0..
- Asingle-user copy of FontXpress 4.0 has .

@ street price of $70; 3 site license js $350,

Updates are free to registered FontXpress
-users, A Windows version s de in January.

Morsison SeltDesign of Chasigtis.
: _:If\I.C.';‘;;'_'a,-._‘_t‘("r_qq.j',‘s_sj_,-s?sa or'(800) 583-

[ 2917 m.mprﬁs‘oﬁlsoﬂqes;gﬁ

' PhotoAlto ships collestions
B hotoAlto this ranth
 released five new CD-ROMs depictj
- business and nature themes. -

_The CDs, 5299 each, are Building I
try, Panoramic Landscapes, and Busin
~and Teamwork, each from James Hardy
 Children's Life from Corinne Malet; and
‘Symbols & Signs from Isabelle Rozenbaum.-

COF”'P'.atib]ewith"Mac OS, Windows, Sun

Solaris and Irix, each CD contains 120 .
images (except for Panoramic Landscapes,
which has 50), The Ad-size images, in
300-dpi and 75-dpi resolutions, are JPEG

* files in RGB mode, the company said, .
Phil's Fonts Ine, of Silver Spring, Md.,
the U.S, distributor of Paris-based
PhotoAlts (Ww.photoalto.com), is at
(301) 879-0601 or {800) 424.2077,;
www.philsfonts.com.,
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Heidelberger-D_ruckmaschinen‘AG of Heidel-

' refreshed its utility for collecting

~ the contents of EVErY issue

Photoshop plug-in from
Extensis offers vector
drawing, text handling

BY DANIEL DREW TURNER

iy jmr Extensis this week pulled
m :‘@ the veil off PhotoGraphics
1.0, its plug-in that adds vector draw-
ing and text handling features to
Adobe Photoshop 4.x and later. Set to
ship on Jan, 25 for Mac OS and Win-
dows 93, Y8 and NT, PhotoGraphics
will cost $150, Extensis said.

Ted Alspach, Extensis senior product
marketing manager, said that Photo-
Graphics was conceived not to replace
Adobe IHustrator or Macromedia Free-
Hand, but more as a workflow system
for graphic designers using Photoshop
who find themselves launching draw-
ing applications in order to complete a

i

text along a path
or object.

= T R 1
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- few simple tasks, such as placing text

along a path.
PhotoGraphics grew out of Extensis’

- PhotoText plug-in, Alspach said, and

retains all its text layout and effects
functions, with additions such a5
super- and subscript,

The vector drawing tools in Photo-
Graphics are intentionally reminiscent
of Hlustrator’s, Alspach said, complete
with Illustratorlike keyboard short-
cuts. Artists will be able to use Bezier
curves to create vector shapes and to

See PHOTOGRAPHICS, page 10 »

FOASRISTUDY)

Society scans itg archives
for digital consumption

BY ERIC A. TAUB
With their bold yellow spines, striking
photography and magnificen: maps,
National - Geographic magazines are
collector’s items in many homes; stacks
lie dusty in thousands of attics, too
cherished to be thrown away. Now the
National Geographic Society has
brought its archives to life by putting
since its
18838 inception on a set of CD-ROMs,
More than 120,000 pages and 109
years of history are teproduced and in-
dexed in The Complete National Geo-
graphic, including every article, phoco-
graph, page map and advertisement.

“We code-named this project ‘Ever-

est,’ partially because we had not real-
ized the enormity of this underraking,”
said Larry Lux, senior vice president and
managing director ar National Geo-
graphic Interactive, a for-profit division
of the National Geographic Society,

a‘ionaE eographic seans
d century of issues for €p

dents .and educargrs, Na-

Setting up base camp

The National Geographic
Society, based ig Washing-
ton, D.C,, decided in 1995
to archive its magazine cop-
tent as a resource for sty-

tional Geographic sought
a product that would be
as faithful to the print
product as possible, with-
out any extraneous bels
and whistles,

“We were not going to in-
troduce video or delete any
content,” Lux said, “We
knew that we couldn’ im-
Prove the print version of the magazine,”

One of the first tasks was deciding
how to formac the content, The team
considered converting the pages 1o
Adobe Acrobat PDF of coding the text
in HTML, bur it decided against both
options, according to Tom Stanton,
National Geographic Interactive vice
president of operations, Copyright was

Man about town, Larry Lux fed the effort to digitize
more than 100 years of National Geographic magazines,.

"

the primary concern: Stanton said
team members feared that if they re-
arranged information in any way,
they’d have to reacquire certain copy-
rights. So they reproduced the content
in such a way that consumers can't cut

and paste information.
Although they said they wanted to
See ARCHIVES, page 11 »
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‘Heidélberg sues Adobe

Heidelberger Druckmaschinen AG of'H_eideL: o

berg, Germany, recently sued San Jose, .
- Calif-based Adobe Systems Inc.. allegi
patent infringernent. The patent, whicl
Heidelberg acquired when it merged with

Linotype-Hell AG, covers color retouching, In~
a statement, Heidelberg said the complaint _

was filed in an effort to defend its technio--
logical developments and “is not meant as
an offensive move against Adobe perse.”-

Peter Dyson, online editor at Seybold Publ;

cations of Media, Penn., said the _techndlqu : :

in question is used by Adobe's\Photoshdp T

-image editing software and “would affect any -

developer with a color retouching package
Adobe said it believes the case hasna: -

~....meiit and intends to vigorously defend itﬁselfﬁ- s

FontXpress 4.0 collects _
fonts fa.ste_r, squashes bugs

&

fonts from QuarkxPress documents,

FontXpress for Macintosh 4.0 will collect
PostScript fonts mare quickly because it no -
longer searches entire storage volumes,”

Morrisen said. The update also fixes incoms

patibilities with Mac 058.0's Appearance”

Manager and Easy Open control panels,”
Version 4.0's prepress error checking is
now in sync with XPress 4.0, the company
said; the software no longer reports error
~messages that are irrelevant in XPress 4.0..

.- Asingle-user copy of FontXpress 4.0 has .

3 street price of $703 3 site ficense js $350,
‘Updates are free to registered._F_ohtXpl_'és_s_ o

. users. A Windo

Symbols & Sigas from Isabelle Rozenhau

Com'patib!ewithf_Mac 0S, Windows, Sun i

Solaris and Irix, each €O contains 120 .~
images (except for Panoramic Landscapes,
which has 50). The Ad-size images, in
300-dpi and 75-dpi resolytions, are |PEG

- files in RGB mode, the company said.
Phil's Fonts Ine. of Silver Spring, Mad.,
the .5, distributoer of Paris-based
PhotoAlto (www.photoalto.com), is at
(301) 879-0601 or (800) 424-2977,
www.philsfonts.com.
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Mdrrison SoftDesign this month
“J refreshed its utility for collecting -

Photoshop plug-in from
Extensis offers vector
rawing, text handling

BY DANIEL DREW TURNER

L the veil off PhotoGraphics

1.0, its plug-in thar adds vector draw-
ing and text handling features to
Adobe Photoshop 4.x and later. Set to
ship on Jan. 25 for Mac OS and Wig-
dows 95, 98 and NT, PhotoGraphics
will cost $150, Extensis said.

Ted Alspach, Extensis senjor product
marketing manager, said thar Photo-
Graphics was conceived not to replace
Adobe lllustrator or Macromedia Free-
Hand, but more as a workflow system
for graphic designers using Photoshop
who find themselves launching draw-
ing applications in order ro complete a

5

Extensis this week pulled

few simple tasks, such as placing rext
along a path.

PhotoGraphics grew out of Extensis’

- PhotoText plug-in, Alspach said, and

retains all its text layour and effects
functions, with additions . such as
super- and subscript,

text along a path
or object.

The vector drawing tools in Photo-
Graphics are intentionally reminiscent
of Nlustrator’s, Alspach said, complete
with Tllustrator-like keyboard short-
cuts. Artists will be able 1o use Bezier
curves to create vector shapes and to

See PHOTOGRAPHICS, page 10 »

Society_scans its archives
for digital consumption

BY ERIC A, TAUB
With their bold yellow spines, striking
photography and magnificent maps,
National Geographic magazines are
collector’s items in many homes; stacks
lic dusty in thousands of attics, too
cherished to be thrown away. Now the
National Geographic Society has
brought its archives to life by putting
the conrents of every issue since its
1888 inception on a set of CD-ROM:s.
More than 190,000 pages and 109
years of history are reproduced and in-
dexed in The Complete National Geo-
graphic, including every article, photo-
graph, page map and advertisement,
“We code-named this project
est,” pactially because we had not real-
ized the enormity of this undertaking,”
said Larry Lux, senior vice president and
managing director at National Geo-
graphic Interactive, a for-profit division
of the National Geographic Society,

a‘iinal eographic scans
a century of issues for ¢

dents. and educators, Na-

‘Ever-

Setting up base camp

The National Geographic
Society, based in Washing-
ton, D.C., decided in 1995
to archive its magazine con-
tent as a resource’ for sty-

tional Geographic sought
a product that would be
as faithful to the print
product as possible, with-
out any extraneous bells
and whistles,

“We were not going 1o in-
troduce video or delete any
content,” Lux said. “We
knew that we couldn’t im.
prove the prine version of the magazine,”

One of the first tasks was deciding
how to format the content. The team
considered converting the pages to
Adobe Acrobat PDF o coding the text
in HTML, but i decided against both
options, according to Tom Stanton,
National Geographic Intergctive vice
president of operations. Copyright was

Man about town. Larry Lux led the effort to digitize
more than 100 years of National Geographic magazines,

the primary concern: Stanton said
team members feared that if they re-
arranged information in any way,
they'd have 1o reacquire certain copy-
rights. So they reproduced the content
in such a way that consumers can’t cut

and paste information.
Although they said they wanted to
See ARCHIVES, page 11 »
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Blrds of paradlse ThlS cover from September 1995 is one
of more than 190,000 pages scanned.

A

2,000 pages
day. Every
ssed the 1m-
a Panasonic
clearing the
e next day’s
ts of CDs: a
es that was
1corporated
compressed

evelopment
aintain the
mages and

limit the number of CDs.

“We didn’t know how many discs
most people could deal with,” he said.

Apparently, 31 isn’t too many. Na-
tional Geographic has sold 300,000 of
the $150 CD-ROM sets since the pack-
age was released in the fall of 1997,
making it the best-selling reference
product in North America, according
to Lux. (A $199 four-disc DVD ver-
sion, not included in these figures, was
released this fall.) Yearly updates are
available on disc. National Geographic
hopes that by the end of 1999, cus-
tomers will be able to download up-
dates from the Internet.
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Photoshop plug-in from
Extensis offers vector
drawing, text handling

Heidelberg sues Adobe -
Heidelberger Druckmaschinen AG of Heidel- -
. berg, Germany, recently sued San jose
- Calif-based Adobe Systems Inc., allegi
patent infringement. The patent, which:
Heidelberg acquired when it merged with - i
Linotype-Hell AG, covers color retouching. In
a statement, Heidelberg said the complaint
was filed in an effort to defend its techno-%
logical developments and “is not meantas .
an offensive move against Adobe perse.”.:
Peter Dyson, online editor at Seybold Publi
cations of Media, Penn,, said the technq!qu
in question is used by Adobe’s Photoshop-

BY DANIEL DREW TURNER

/ Extensis this week pulled
m e the veil off PhotoGraphics

1.0, its plug-in that adds vector draw-
‘ing and text handling features to
Adobe Photoshop 4.x and fater. Set to
ship on Jan. 25 for Mac OS and Wig-
dows 93, 98 and"NT, PhotoGraphics
will cost $150, Extensis said.

Ted Alspach, Extensis senjor product
marketing manager, said that Photo-
Graphics was conceived not to replace
Adobe IHustrator or Macromedia Free-

image editing software and "would affect any -~

developer with a calor retouching _[J_aclq'_a:ge_
Adobe said it believes the case has no, 7
- ——merit and intends to viqorously defend itself.”

R

text along a path
or object,

FontXpres_s 4.0 collects
fonts faster, squashes bugs .

Y S tDesig
E‘ refreshed its utility for col_l.ec_tin_g

fonts from QuarkXPress documents,

few simple tasks, such as placing text
along a path, .
PhotoGraphics grew out of Extensis’

The vector drawing tools in Photo-
Graphics are intentionally reminiscent
of Nlustrator’s, Alspach said, complete

Morrison SoftDesign this month

FontXpress for Macintosh 4,0 will collect -
PostScript fonts more quickly becayse it no -

longer searches entire storage volumes, - - -

Morrison said. The tipdate also fixes incom.
patibiltes with Mac 05 8.0's Appearance
~Manager and Easy;O'péri*éontrp! panels.”. -
Version 4.0's prepress error checking is
.now in sync with XPress 4.0, the company”
said; the software no longer feports error
“'messages that are jrrelevant in XPress 4.0,

- Asingle-user copy of FdntXprés’s“d.Q_._h_as_'.;
“@ street price of $70: asite license'js §350, -

; Upda’t:e'ﬁ are free to ri gistered FontXpress
- Windows version is due in’ V.

Januar

at (704) 5
| Wwwmors

¢ business and natire themes.’
- .The CDs, $299 each, are Buildin
- Iry, Panoramic Landscapes, and B
. and Tearhwork, each from James Hardy:
- Childrens Life from CorinngMalet;
“Symbols & Signs from Isabelle Rozenbaum
Compatible with Mac 0, Windows, Sun
Solaris and Irix, each CD contains 120000
images (except for Panorarhic Landscapes,
which has 50). The Ad-sjze imagss, in
300-dpi and 75-dpi resolutions, are JPEG
- files iN"RGB mode, the company said, -
Phil’s Fonts Ine. of Silver Spring, Md.,
the U.S. distributor of Paris-based
PhotoAlto (www.photoalto.com), is at
(301) 879-0601 or (800) 424-2977,
www.philsfonts.com,
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Hand, but more as a workflow systern
for geaphic designers using Photoshop
who find themselves launching draw-
ing applications in order to complete a

- PhotoText plug-in, Alspach said, and
retains all its teyt layout and effects
functions, with additions such as
super- and subscript.

with Tllustratorlike keyboard short.
cuts. Artists will be able to use Bezier
Curves to create vector shapes and to

See PHOTOGRAPHICS, page 10 »

Society scans its archives
for digital consumption

BY ERIC A. TAUB
With their bold yellow spines, striking
photography and magnificent maps,
National Geographic magazines are
collector’s items in many homes; stacks
lie dusty in thousands of attics, too
cherished to be thrown away. Now the
National Geographic Society has
brought its archives to life by putting
the contents of every issue since its
1838 inception on a set of CD-ROM:s.
More than 190,000 pages and 109
years of history are reproduced and in-
dexed in The Complete National Geo-
graphic, including every article, photo-
graph, page map and advertisement,
“We code-named this project
est,” partially because we had not real-
ized the enormity of this undercaking,”
said Larry Lux, senior vice president and
managing director at National Geo-
graphic Interactive, a for-profit division
of the National Geographic Society.

National Geographic seans
a century of issues for CD

‘Ever-

Setting up base camp
The National Geographic
Society, based in Washing-
ton, D.C., decided in 1995
to archive its magazine con-
tent as a resource for sty-
dents and educarors. Na-
tional Geographic sought
a product that would be
as faithful to the print
product as possible, with-
out any extraneous bells
and whistles, :
*“We were not going to in-
troduce video or dejete any
content,” Lux said. “We
knew that we couldn’s im-
prove the print version of the magazine,”
One of the first tasks was deciding
how to format the content. The ream
considered converting tha pages to
Adobe Acrobar PDF or coding the text
in HTML, but it decided against both
options, according to Tom Stanton,
National Geographic Interactive vice
president of operations. Copyright was

Man about town. Larry Lux led the effort to digitize
more than 100 years of National Geographic magazines.

the primary concern: Stanton said
team members feared thar if they re-
arranged information in any way,
they'd have 1o reacquire certain copy-
rights. So they reproduced the content
in such a way that consumers can’t cut

and paste information.
Although they said they wanted to
See ARCHIVES, page 11 »
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Archives

- Continued from page 8
include everything in the bound maga-
zines, they soon realized it wasn’t feasi-
- ble to include the many two-sided gate-
_fold maps because the scanning process
was too complex.

Begmnma' the ascent
In August 1996, National Geographic

comsnissioned Dataware Technologies of.

Cambridge, Mass., to design a fanuliar
and easy-to-use interface for the product.

“Qur focus group testing told us that
people wanted to be able to use this

.product without having to read any
- manuals,” Lux said. . _
Fach disc’s opening screen displays
thumbnails of the magazine covers;
clicking on a cover opens the table of
contents for that issue.

. Indexing was the next decision. Lux
and his associates said they ruled out
using OCR to generate full texr searches.

“We didn’t think the value would
justify the resources to put it into
place,” he said.

National Geographic had long in-.

dexed its issues for internal purposes,
so much of the search darta, such as ar-

ticle titles, dates and photographers,-

was available. Dataware incorporated

that information into a searchable
index using its CD Author Develop-
ment System, manually indexing the

- magazine’s advertisements as well.

National Geographic and Dataware
chose Document Automation Develop-
ment of Overland Park, Kan., to scan
the magazine’s pages. That company’s
propriety software, DocuTrak, indexes
and tracks images and inférmation,
which helps automate the workflow.

" For internal quality control, DAD in-
dexed each page it scanned, entering
the page number, volume and year into
a database; identifying whether content
was editorial or advertising; and noting

‘where editorial ended and ads began.

DAD worked from three sets of mag-
azines: a master and two backups. Two
sets also went to Dataware. Short on
some issues, Lux’ staff canvassed
garage sales and used. bookstores, and
contacted individual collectors to ac-
quire missing copies.

‘DAD used Hewlett-Packard ScanJet
4C scanners; DocuTrak automatically
prompted the scanner operator to place
the correct page on the glass. The com-
pany added rwo manual Jevels of qual-
ity control: Each day, staff members
checked the previous days work to
mzke sure all the pages were scanned.
Later they checked the CDs and com-

Vanable Data
Variable Images
Bookleis
Impositions
Printer Marks
Muoltil Ine

pared the scanned images
with the original pages.

Color correction® was
modest, National Geo-

graphic wanted to replicate
the original look of each
page as closely as possible.
If originals were saturated
or washed out, the image
was kept that way. If a page
was printed off-center in the
magazine, it was scanned
off-center. Older issues with
damaged covers were elec-
tronically restored by copy-
ing and pasting from others:
in Adobe Photoshop.

A year’s issues — about 2,000 pages

— were scanned each day. Every
evening, Doculrak compressed the im-
ages and moved the files to a Panasonic
CD-ROM burning station, clearing the
Windows INT server for the next day’s
input. DAD burned two sets of CDs: a

set containing JPEG images that was

sent to Dataware to be incorporated
into the product, and a noncompressed

‘backup disc.

Reaching the sumimit

Lux said he and his development
partners struggled to maintain the
quality of the scanned images and

Birds of paradlse Thls cover from September 1995 is one
of more than 190,000 pages.scanned.

limit the number of CDs.
“We didn’t know how many discs
most people could deal with,” he said.
Apparently, 31 isn’t tob many. Na-
tional Geographic has sold 300,600 of
the $150 CD-ROM sets since the pack-
age was released in the fall of 1997,

making it the best-selling reference .

product-in North America, according
to Lux. {A $199 four-disc DVD ver-
sion, not included in these figures, was
released this fall) Yearly updates are
available on dis¢. National Geographic
hopes that by the end of 1999, cus-
tomers. will be able to download up-
dates from the Internet.
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He:delberg' sues Adobe

Heidelberger Druckimaschinen AG of Helde
berg; Germany, recently. sued Sanjose. "
. Calif-based Adobe Systerns Inc., alleging
patent infringement, The patent, which
Heidelberg acquired when it mérged with -
Linotype-Hell AG, cavers color retouching. In-‘f:
a statement, Heldelberg said the complaint -
was filed in an effort to defend its techno-
“logical developments and “is not meant as
an offensive move against Adobe: per se.
. Peter Dyson, online editor at Seybold Publi
cations of Media, Penn., said the technology
in question is used by / Adobe s Photoshop:
image editing softwarg and "would affect any:
developer with a color retouching package ‘
Adobe said it believes the case has no .

FontXpress 4 0 collects Shar
fonts faster, squashes bugs . :E_‘f.

@ Mornson SOftDESIgn th|s mont“ i
- refreshed its utility for collectm '
: fonts from QuarkXPress documents 5
FontXpress for Macintosh 4.0 will co[lect
PostScript fonts more quickly because it
. longer searches entire storage volurnes
" Morrison said. The- update also fixes:i |nc0m
- patibilities with Mac OS 8.0's Appearance
Manager and Easy Open control panels;
*Version 4.0"s prepress error: checkmg is"
now in sync with XPress-4.0, the company. i
said; the software no longer’ reports error . ;.
messages that are irrelevant in XPress 4.0. *
. Asingle-user copy of FontXpress 4.0-has’
a street price of $70; a site license is $350
Updates are free to reglstered FontXpress '~
users. A Windows version is due in fanuary. -
Mortison SoftDesxg'n of’ Cha.rlotte, i :
N.C., is at (704) 59‘?—3789 or: {800) 583-.
2917; wwwmornsonsoftdesig‘n com.. i

PhotoAlto shxps collectmns
oy Stock i u‘nage company -
ﬁ' ] UK PhotoAlta this n'lonthy B
released five new CD-ROMs dep:ctm e
business and nature themes. - -
The CDs, $299 each, are Butld:ng lndus
try, Panoramic Landscapes, and Business_ =
and Teamwork, each from James Hardy; -+’
Children’s Life from Corinne Malet; and.
Symbols & Signs from Isabelle Rozenbaum

Compatible with Mac 0S, Windows, Sun
Solaris and Irix, each CD contains 120

PhotoGraphics 1.0 exp

Photoshop plug-in from
Extensis offers vector
drawing, text handling

BY DANIEL DREW TURNER

: Extensis this week pulled
'@ the veil off PhotoGraphics
1.0, its plug-in that adds vector draw-

‘ing and text handling features to

Adobe Photoshop 4.x and later. Set to

. ship on Jan. 25 for Mac O$ and Win-

dows 95, 98 and NT, PhotoGraphlcs
will cost $150, Extensis said.

Ted Alspach, Extensis senior product
marketing manager, said that Photo-
Graphics was conceived not to replace
Adobe Illustrator or Macromedia Free-
Hand, but more as a workflow system
for graphic designers using Photoshop
who find themselves launching draw-
ing applications in order to complete a

few simple tasks, such as placing text
along a path.
PhotoGraphics grew out of Extensis’

- PhotoText plug-in, Alspach said, and

retains all its texr layout and effects
functions, with addirions such as
super- and subscript.

The vector
Graphics are
of Hlustrator’
with Hlustra
cuts. Artists »
curves to cre

See PHC

National Geographic scans
a century of issues for CD

Society scans its archives
for digital consumption

BY ERIC A. TAUB
With their bold yellow spines, striking
photography and magnificent maps,
National Geographic magazines are
collector’s items in many homes; stacks
lie dusty in thousands of attics, too
cherished to be thrown away. Now the
National - Geographic Society has
brought its archives to life by putting
the contents of every issue since its
1888 inception on a set of CD-ROMs.
More than 190,000 pages and 109

years of history are reproduced and in-
% . !

Setting up base camp
The National Geographic
Society, based in Washing-
tont, D.C., decided in 1995
to archive its magazine con-
tent as a resource for stu-
dents and educators. Na-
tional Geographic sought
a product that would be
as faithful to the print
product as’ possible, with-
out any extraneous bells
and whistles.

“We were not going to in-

troduce video or delete any Man about town, Larry Lux le
content,”

Lux said.

4,

“We more than 100 years of Natiol



and pilace and

TELOULTTNgG Package.
Adobe said it believes the case has no

ment and lntends to vrgorously defend ltself .

FontXpress 4.0 collects |
fonts faster, squashes bugs

fonts from QuarkXPress documents.

FontXpress for Macintosh 4.0 will collect
‘PostScript fonts miore quickly because it no -

longer searches entire storage: volumes,

Morrison said. The update also fixes incom-"

S pat1b|||t|es with' Mac 05 8.0° sAppearanc
_ Manager and Easy: Open control panels.
Version 4.0’s prepress érror checkmg Is.

- ‘now In sync with XPress 4.0, the company

’said; the software noJonger reports error
" messages that are irrelevant.in XPress: 4.0.
“A smgle—user copy of FontXpre55 4. 0 'has .

“a street price of $70; 3 site ficense j$ 5350
“Updates are freerto reglstered FontXpress -

E Momson Soﬂ:Deszg'n ot‘ Cha.rlott“‘ g
‘N.C.; ‘ig at (704) 597—3789 or (800)
’ 2917' WWw.morrzsonsoi‘tdemgn €0]

5 try, Panoramlc Landscapes and Business
and Tearnwiork, each from James Hardy:
“ Children’s Life from: Corinine Malet; and
- Symbols & Signs from Isabelle Rozenbau
_Compatlble with Mac 08, W;ndows Sun;
Solaris and Irix, each CD contains 120

“images (except for Panorarnic Landscapés

“ which has 50). The Ad-size images, in
300+ dpl and 75-dpi resolutions, are jPEG
- files in RGB mode, the company said.

 Phil’s Fonts Inc; of Silver Spring, Md.,

the U.S. distributor of Paris-hased
PhotoAlto {www.photoalto.com), is at
(301) 879-0601 or (BO0) 424-2977
wwwph;lsfont.s com., -
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@ Mornson SoftDesign this month:_
refreshed its utility for col!ectmg :

Adobe Photoshop 4.x and later. Set to
ship on Jan. 25 for Mac OS and Win-
dows 95, 98 and NT, PhotoGraphics
will cost $150, Extensis said.

Ted Alspach, Extensis senior product
marketing manager, said that Photo-
Graphics was conceived not to replace
Adobe THustrator or Macromedia Free-
Hand, but more as a workflow system
for graphic designers using Photoshop
who find themselves launching draw-
ing applications in order to complete a

format multiple
blocks of

text along a path
or cbject.

few simple tasks, such as placing text
along a path.
PhotoGraphics grew out of Extensis’

. PhotoText plug-in, Alspach said, and

retains all its text layout and effects
functions, with additions such as
super- and subscript.

The vector drawing tools in Photo-
Graphics are intentionally reminiscent
of Illustrator’s, Alspach said, complete
with Illustrator-like keyboard short-
cuts. Artists will be able to use Bezier
curves to create vector shapes and to

See PHOTOGRAPHICS, page 10 »

Natlonal Geographic scans
a century of issues for CD

Society scans its archives
for digital consumption

BY ERIC A. TAUB

With their bold yellow spines, striking
photography and magnificent maps,
National Geographic magazines are
collector’s items in many homes; stacks
lie dusty in thousands of attics, too
cherished to be thrown away. Now the
National Geographic Society has
brought its archives to life by putting

- the contents of every issue since its

1888 inception on a set of CD-ROMs.

More than 190,000 pages and 109
years of history are reproduced and in-
dexed in The Complete National Geo-
graphic, including every article, photo-
graph, page map and advertisement.

“We code-named this project ‘Ever-
est,” partially because we had not real-
ized the enormity of this undertaking,”
said Larry Lux, senior vice president and
managing director at National Geo-
graphic Interactive, a“for-profirdivision
of the National Geographic Society.

Setting up base eamp
The National Geographic
Society, based in Washing-
ton, D.C., dec¢ided in 1995
to archive its magazine con-
tent as a resource for stu-
dents and educators. Na-:
tional Geographic sought
a product that would be
as faithful to the print
product as possible, with-
out any extraneous bells
and whistles.

“We were not going to in-

troduce video or delete any Man about town. Larry Lux led the effort to digitize

content,” Lux said. “We
knew that we couldn’t im-
prove the print version of the magazine.”

One of the first tasks was deciding
how to format the content. The team
considered converting the pages rto
Adobe Acrobat PDF or coding the text
in HIML, but it decided against both
options, according to Tom Stanton,

“Nartional Géographic Interactive vice

president of operations. Copyright was

more than 100 years of National Geographic magazines.

the primary concern: Stanton said

team members- feared that if they re-
arranged information in any way,
they’d have to reacquire certain copy-
rights. So they reproduced the content
in such a way that consumers can’t cut

and paste information.
Although they said they wanted to
See ARCHIVES, page 11 »
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Continued from page 8

include everything in the bound maga-
zines, they soon realized it wasn’t feasi-
- ble to include the many two-sided gate-
fold maps because the scanning process
was too complex.

Beginning the ascent

In August 1996, National Geographic

commissioned Dataware Technologies of

Cambridge, Mass., to design a familiar

and easy-to-usc interface for the product.
“Qur focus group testing told us that

people wanted to be able to use this

product without having to read any
manuals,” Lux said.

- Each disc’s opening screen displays
thumbnails of the magazine covers;
clicking on a cover opens the table of
contents for that issue.

Indexing was the next decision. Lux
and his associates said they ruled out
using OCR to generate full text searches.

“We didn’t think the value would
justify the resources to pur it into
piace,” he said.

National " Geographic had long in-
dexed its issues for internal purposes,
so much of the search data, such as ar-
ticle titles, dates and photographers, -
was available. Dataware incorporated

PrintChef, ~

When it comes to printing:

it's not printing magic, it's printing science...”,

that information into a searchable
index using its CD Author Develop-
ment System, manuaily indexing the
magazine’s advertisements as well.

National Geographic and Dataware
chose Document Automation Develop-
ment of Overland Park, Kan., to scan
the magazine’s pages. That company’s
propriety software, DocuTrak, indexes
and tracks images and information,
which helps autornate the workflow.

For internal quality control, DAD in-
dexed cach page it scanned, entering
the page number, volume and year into
a database; identifying whether content
was editorial or advertising; and noting
where editorial ended and ads began.

DAD worked from three sets of mag-
azines: a master and two backups. Two
sets also went to Dataware. Short on
some issues, Lux’s staff canvassed
garage sales and used bookstores, and
contacted individual collectors to ac-
quire missing copies.

'DAD used Hewlett-Packard ScanJet
4C scanners; DocuTrak automatically
prompted the scanner operator to place
the correct page on the glass. The com-
pany added two mannal levels of qual-
ity control: Fach day, staff members
checked the previous day’s work to
make sure all the pages were scanned.
Later they checked the ‘CDs and com-

Variable Data
Variable Images
Booklets
Impositions
Printer Marks

Multi-Ups _

pared the scanned images
with the original pages.
Color correction  was
modest. National Geo-
graphic wanted to replicate
the original look of each
page as closely as possible.
If originals were saturated
or washed out, the image
was kept that way. If a page
was printed off-center in the
magazine, it was scanned
off-center. Older issues with
damaged covers were elec-

{190 e Complele Natiarial Geoaraphic

tronlcally restored by copy- Birds of paradise. This cover from September 1995 is one

ing and pasting from others
in Adobe Photoshop.

A year’s issues ~— about 2,000 pages
— were scanned each day. Every
evening, DocuTrak compressed the im-
ages and moved the files to a Panasonic
CD-ROM burning station, clearing the
Windows NT server for the next day’s
input. DAD burned two sets of CDs: a
set containing JPEG images that was
sent to Dataware to be incorporated
into the product, and a noncompressed
backup disc.

Reaching the summit

Lux said he and his development
partners struggled to maintain the
quality of the scanned images and

of more than 190,000 pages scanned.

limit the number of CDs.

“We didnt know how many discs
most people could deal with,” he said.

Apparently, 31 isn’t too many. Na-
tional Geographic has sold 300,000 of
the $150 CD-ROM sets since the pack-
age was released in the fall of 1997,
making it the best-selling reference
product in North America, according
to Lux. (A $199 four-disc DVD ver-
sion, not included in these figures, was
released this fall.) Yearly updates are
available on disc. National Geographic
hopes that by the end of 1999, cus-
tomers. will be able to download up-
dates from the Internet.




amaged covers were elec-

onically restored by copy- Bll‘dS of paradlse ThIS cover from September 1995 is one
g and pasting from others of more than 190, OOO pages scanned.

Adobe Photoshop

A year’s issues — about 2,000 pages
— were scanned each day. Every
vening, DocuTrak compressed the im-
ges and moved the files to a Panasonic
. D-ROM burning station, clearing the
Findows NT server for the next day’s
1put. DAD burned two sets of CDs: a
et containing JPEG images that was
ent to Dataware to be incorporated
wto the product, and a noncompressed
ackup disc.

feaching' the summit

ux said he and his development
artners struggled to maintain the
uality of the scanned images and

released this fall.) Yearly updates are

limit the number of CDS. |

“We didn’t know how many discs
most people could deal with,” he said.

Apparently, 31 isn’t too many. Na-
tional Geographic has sold 300,000 of
the $150 CD-ROM sets since the pack-
age was released in the fall of 1997,
making it the best-selling reference
product in North America, according
to Lux. (A $199 four-disc DVD ver-
sion, not included in these figures, was

available on disc. National Geographic
hopes that by the end of 1999, cus-
tomers will be able to download up-

dates from the Internet. J
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“eveILpel Wilh d COION recoucning package.”,
Adobe said it believes the case hasno .-
merit and intends to wgorously defend |tself

FontXpress 4.0 collects _
fonts faster, squashes bugs

@ Morrison SoftDes1gn this month
: refreshed its utility for col]ectlng
fonts from QuarkXPress documents.” |
FontXpress for Mactntosh 4.0 will collect &
"PostScript fonts more quickly because it no :
longer searches entire storage vo!urnes '
“Morrison said. .The update also fixes mcom-;j
-patibilities with Mac 05 8.0's Appearance ‘
: Manager and Easy. Open ‘control panels,:

_ Versnon 4.0's prepress error checkmg Is =
~now in syac with XPress 4.0, the cornpany:‘ '
':'satd the software no longer | reports error
“messages that afe :rre!evant in XPress 4.0
-2 Asingle-user copy of FontXpress 4 0 has G

‘2 street price of. $70"'

The CDs, $299 &
Ztry, Panoramic [andscapes and Bus
. and Teamwork, each from James |
“Children's Life froim Corinne Malet:
; Symbols & Signs frorn !sabelle Rozenbaum
Compatibie with Mac 0s, ‘Windows, Sun
_So!arrs and Irix, 'each €D Contains 120
images (except for Parioramic Landscapes
which has 50). The Ad-size images, in
300-dpi and 75—dp| resolutions, are JPEG
 files in RGB mode, the company said.’
Phil’s Fonts Inc of Silver Spn_ng, Md.,
the U.S. disiributor of Paris-hased
PhotoAlto (www.photoalio.com), is at
(301) 879-0601 or (800) 224-2977;
www.philsfonts.com.
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Adobe Photoshop 4x and later. Set to
ship on Jan. 25 for Mac OS and Win-
dows 93, 98 and NT, PhotoGraphics
will cost $150, Extensis said.

Ted Alspach, Extensis senior product
marketing manager, said that Photo-
Graphics was conceived not to replace
Adobe Illustrator or Macromedia Free-
Hand, but more as a workflow system
for graphic designers using Photoshop
who find themselves launching draw-
ing applications in order to complete a

and place and
forrmat multiple
blacks of

text along a path
or object.

few simple tasks, such as placmg text
along = path,

PhotoGraph;cs grew out of Extensis’
- PhotoText plug-in, Alspach said, and

retains all its text layout and effects
functions, with additions such as
super- and subscript,

The vector drawing tools in Photo-
Graphics are intentionally reminiscent
of Illustrator’s, Alspach said, complete

with Tustrator-like keyboard short-

curs, Artists will be able to use Bezier

curves to create vector shapes and to-

See PHOTOGRAPHICS, page 10 »

National Geographic Scans
a century of issues for CD

Society scans its archives
for digital consumption

BY ERIC A. TAUB
With their bold yellow spines, striking
photography and magnificent maps,
National Geographic magazines are
collector’s items in many homes; stacks
lie dusty in thousands of attics, too
cherished to be thrown away. Now the
National Geographic Society has
brought its archives to life by puttmg'
the contents of every issue since its
1888 inception on a set of CD-ROMs.
More than 190,000 pages and 109
years of history are reproduced and in-
dexed in The Complete National Geo-

graphic, including every article, photo-

graph, page map and advertisement.
“We code-named this project ‘Ever-
est,’ parrially because we had not real-
ized the enormity of this underraking,”
said Larry Lux, senior vice president and
managing director at National Geo-

graphic Interactive, a- for-profit division -

of the National Geographic Society.

~dents and educators. Na-

Setting up base camp

The National Geographic
Society, based in Washing-
ton, D.C., decided in 1995
to archive its magazine con-
tent as a resource for stu-

tional Geographic sought
a product that would be
as faithful to the print
product as possible, with-
out any extrancous bells
and whistles.

“We were not going to in-
troduce video or delete any
content,” Lux said. “We
knew that we couldn’t im- o
prove the print version of the magazine.”

One of the first tasks was deciding
how to format the content. The team
considered converting the pages to
Adobe Acrobat PDF or coding the text
in HTML, but it decided against both
options, according to Tom Stanton,
National ‘Géographic Interactive vice
president of operations. Copyright was

Man about town. Larry Lux led the effort to digitize
more than 100 years of National Geographic magazines.

the primary concern: Stanton said

team members feared that if they re-
arranged information in any way,
they’d have to reacquire certain copy-
rights. So they reproduced the content
in such a way that consumers can’t cut

and paste information.
Although they said they wanted to
See ARCHIVES, page 11 »
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‘Heidelberg sues Adobe _
Heidelberger Druckmaschinen AG of HEIdEI :
 berg, Germany, recently sued San Jose,
" Califbased Adobe Systems Inc.;
patent infringement. The patent, WhIC
‘Heidelberg acquired when it merged with 3
Linotype-Hell AG, covers color retouching. In
a statement, Heidelberg said the complaint
was filed in an effort to defend its techno-
logicat developments and “is not meant as .
an offensive move against Adobe per se,
Peter Dyson, online editor at Seybold Publi
cations of Media, Penn,, said the techno[ogy
" in question is used by Adobe’s Photosho
~image editing software and “would affect an
developer with a color retouching package
Adobe sald it believes the case has no -
ment and 1ntends to wgorously def d itsel

: FontXpress 4.0 collects,
":fonts faster squashes bu S
@ Morrtson SoftDe51gn thls mont

B refreshed its utility for coIEecting.
"f._‘fonts from QuarkXPress document:
"’ FontXpress for Macintosh 4.0 will collect

. PostScrlpt fonts more quickly because it no’
_'Jonger searches entire storage. volumes.

pahbliltles wnth Mac O 8.0’ Appearance
Manager and Easy Open control panels.

Version 4.0°s prepress efror checkmg is:’
now in sync with XPress 4.0, the company
said; the software no longer reports error:
messages that are irrelevant in XPress.4

A single-user copy of FontXpress 4.0 has
a street price of $70; a site license is $350
Updates are free to reglstered FcntXpress :
users. A Windows version is due in january i

Morrison. SoftDesign of Charlol;te,
N.C., is at (704) 597-3789 or (800) 583~
-2917; www.morﬁsonsoitdesi_gn_;cpm

PhotoAlto ships collectmns
i Stock image company
E‘ 1 “. UMK PhotoAlto this month-
released five new CD-ROMs deplctm :
business and nature themes. - _
The CDs, $299 each, are Bu:ldmg‘ _
try, Panoramic Landscapes, and Business
and Teamwork, each from James- Hard

Children’s Life from Corinne Malet; ‘an
Symbals & Signs from tsabelle Rozenbaum

Photoshap plug infrom
Extensis offers vector
drawing, text handling

BY DANIEL DREW TURNER

m Extensis this weck pulled
‘ the veil off PhotoGraphics

1.0, its plug-in that adds vector draw-

ing and text handling features to

Adobe Photoshop 4.x and later. Set to

- ship on Jan. 25 for Mac OS and Win-

dows 95, 98 and NT, PhotoGraphics
will cost $150, Extensis said,

Ted Alspach, Extensis senior product
marketing manager, said that Photo-
Graphics was conceived not to replace
Adobe IHlustrator or Macromedia Free-
Hand, but more as a workflow system

for graphic designers using Photoshop

who find themselves launching draw-
ing applications in order to complete a

few simple tasks, such as placing text
along a path.
PhotoGraphics grew out of Extensis’

. PhotoText plug-in, Alspach said, and

retains all its text layout and effects
functions, with additions such as
super- and subscript.

The vecto:
Graphics are
of ustratos
with Illustra
cuts. Artists

curves to cr
See PH(

National Geographic scans
a century of issues for CD

Society scans its archives
for digital consumption

BY ERIC A, TAUB

With their bold yellow spines, striking
photography and magnificent maps,
National Gcographic magazines are
collector’s items in many homes; stacks
lic dusty in thousands of attics, too

cherished to be thrown away. Now the

National --Geographic  Society has
brought its archives to life by putting
the contents of cvery issue since its
1888 inception on a set of CD-ROMs.

More than 190,000 pages and 109

Setting up base canip
The National Geographic
Society, based in Washing-
ton, D.C., decided in 1995
to archive its magazine con-
tent as a resource for stu-
dents and - educators. Na-
tional Geographic sought
a' product that would be
as faithful to the print
product as possible, with-
out any extraneous bells
and whistles.

“We were not going to in-

Man about town, Larry Lux g
more than 100 years of Natid

troduce video or delete any
coutent,” Lux said.” “We

L . 1 H 1Ll

Compatible with Mac OS, Windows; sun
Solaris and Irix, each CD contains 120+

years of Instory are reproduced and in-

\1-
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Continued from page 8

include everything in the bound maga-
zines, they soon realized it wasn’t feasi-
- ble to include the many two-sided gate-
fold maps because the scanning process
was too complex.

Beginning the ascent

in August 1996, National Geographxc
commissioned Dataware Technologies of
Cambridge, Mass., to design a familiar
and easy-to-use interface for the product.

“QOur focus group testing told us that
people wanted to be able to use this
.product without having to read any
- manuals,” Lux said. -

Each disc’s opening screen displays
thumbnails of the magazine covers;
clicking on a cover opens the table of
contents for that issue. :

Indexing was the next decision. Lux
and his assoclates said they ruled out
using OCR to generate full text searches.

“We didn’t think the value would
justify the resources to put it into
-place,” he said.

National Geographic had long in-.
dexed its issues for internal purposes,
so much of the search data, such as ar-
ticle titles, dates and photographers,
was available. Dataware incorporared

that information into. a searchable
index using its CD Author Develop-
ment System, manually indexing the
magazine’s advertisements as well.
National Geographic and Dataware
chose Document Automation Develop-
ment of Overland Park, Kan., to scan
the magazine’s pages. That company’s
propriety software, DocuTrak, indexes
and tracks images and information,
which helps automate the workflow.
For internal quality control, DAD in-
dexed each page it scanned, entering
the page number, volume and year into
a database; identifying whether content
was editorial or advertising; and noting

~where editorial ended and ads began.

DAD worked from three sets of mag-
azines: a master and two backups. Two
sets also went to Dataware. Short on
some issues, Lux’s staff canvassed
garage sales and used bookstores, and
contacted individual collectors to ac-
quire missing copies.

‘DAD used Hewlett-Packard Scanjet
4C scanners; DocuTrak automatically
prompied the scanner operator to place
the cozrect page on the glass. The com-
pany added two manual levels of qual-
ity control: Each day, staff members
checked the previous day’s work to
make sure all the pages were scanned.
Later they checked the CDs and com-

When it comes to printing:

Varlable Data
Variable images
Booklets
Impositions

Printer Marks
Multi-tinc

.was kept that way. If a page

pared the scanned images
with the original pages.
Color  correction : was
modest.  National Geo-
graphic wanted to replicate
the original look of each
page as closely as possible. .
If originals were saturated
or washed out, the image

was printed off-center in the
magazine, it was scanned
off-center. Older issues with
damaged covers were elec-

tronically restored by copy- Birds of paradlse This cover from September 1995 is one
mg and pasting from others of more than 190,000 pages scanned.

in Adobe Photoshop

A year’s issues — about 2,000 pages
— were scanned each day. Every
evening, DocuTrak compressed the im-
ages and moved the files to a Panasonic
CD-ROM burning station, clearing the
Windows NT server for the next day’s
input. DAD burned rwo sets of CDs: a
set containing JPEG images that was
sent to Dataware to be incorporated
into the product, and a noncompressed
backup disc.

Reaching the summit

Lux said he and his development
partners struggled to maintain the
quality of the scanned images and

limit the number of CDs )

“We didn’t know how many discs
most people could deal with,” he said.

Apparently, 31 isn’t too maay. Na-
tional Geographic has sold 300,000 of
the $150 CD-ROM sets since the pack-
age was released in the fall of 1997,
making it the best-selling reference
product in North America, according
to Lux. (A $199 four-dise DVD ver-
sion, not included in these figures, was
released this fall.} Yearly updates are
available on disc. National Geographic
hopes that by the end of 19299, cus-
tomers will be able to download up-
dates from the Internet.
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Heidelbery sues Adobe
Heidelberger Druckmaschinen AG of Heidol-
berg, Germany, recentiy sued SanJose,
Calif-based Adobe Systerns Inc., alleging
patent infringement. The patent. which =
Heidelberg acquired when it merged with:
Linolype-Hali AG, covers color retouching. In
a statement, Heidelberg said the complaint
was filed in an effort to defend its techno-
logical develapments and *is not meant as
an offensive move against Adobe perse,”.

Peter Dyson, online editor at Seylaold Publi--. -

catlons of Media, Penn,, said the technolagy *

in question is used by Adobe's Photoshop

image editing software and “would affect any

developer with a color retouching paciage.”. -
Adabe said it believes the case has no.

merit and intends to vigorously defend itseif,”

FontXpress 4.0 collects
fonts fastern squashes bugs

<
fonts from QuarkXPress documenrs.
FontXpress for Macintosh 4.0 wil collect -
PostScript fonts more quickly becausa it no
Jonger searches ertire storage volumes,
Morrison said, The update also fixes incom:
patibilities with Mac 05 8.0's Appeirance -
Manager and Easy Open control panels,
Version 4.0s prepress error checking is
now in sync with XPress 4.0 the company
said; the software no longer reports efror
Mmessages that are irrelevant in XPress 4.0,
A single-user copy of FontXpress 4.0 has
a street price of $70; a site license is $350,
Updates are free to registered FoniXpress
users, A Win.c_low;_vg;sion Is due i January.
Morzisen SbftD_esigﬁ of Charlotte, * -
N.C,is at (704) 597-3780 or'(800) 533-
' 2017; \nn'amoxriso';x&oftdes.!gn’l.cg;::_:.‘

m@ Morrison SoftDesign this month

PhotoAlto ships‘colleetiqps

A 2 iy - Stock image company .
- - PhotoAltg this maonth
C1-ROMs depictirg'
business and nature themes:

The CDs, $299 each, are Bullding'Indu
try, Panoramic Landscapes, and Busine
and Teamwork, each from James Hardy;
Children's Life from Corinnp Malet; ang :

Symbols & Signs from Isabelle Rovenbaum.

Compatible with Mac O, Windows, Sun .
Solaris and Irix, each €D contains 120 .-
images {except for Panoramic Landscapes,
which has 50), The Ad-size images, in
300-dpi and 75-dpi resolutions, are JPEG

- files in RGB mode, the company said,

Phil's Fonts Ine, of Silver Spring, Md,
ithe U.5, distributor of P:u-is-'bascd
PhotoAlto (mnv.photnnltn.cum), is at
(301) 879-060%, or (800) 4242977,
www.philsfonts.cont.

I}

8 4] EMEDI{\WEEKLY 12.74.93

refreshed its utility for collecting -

Phetoshop plug-in from
Extensis offers vector

‘drawing, texthandling

DY DANIEL DREW TURNER

E‘E ' the veil off PhotoGraphics
1.9, its plug-in that adds vector draw-
ing and text handling features to
Adobe Photoshop 4.x and later. Set to
ship on Jan. 25 for Mac OS and Wiu-
dows 95, Y8 and NT] PhotoGraphics
will cost $150, Extensis said. .

Ted Alspach, Extensis senjor product
marketing manager, said thar Photo-
Graphics was conceived not to replage
Adobe Illustrator or Macromedia Free-
Hand, but more as a workflow system
for graphic designers using Photoshop

who find themselves launching draw-

ing applications in order to complete a

Extensis this' week pulled

BERRAEAERRD AR B

few simple tasks, such as placing rext
along a path.
PhotoGraphics greiv our of Extensis’

- PhotoText plug-in, Alspach said, and

retains all jts text layout and effects
funcrions, with additions such as
super and subscript,

N ?’?‘E&El!l!ﬁ

Sociely scans its archives
for digital consumption

BY ERIC A, TAUD
With their bold yellow spines, striking
photogeaphy and magnificent maps,
National Geographic magazines are
collector’s icems in many homes; stacks
lic dusty in thousands of attics, too
cherished to be thrown away. Now the
National Geographic Society has
brought its archives 1o life by purting
the contents of every issue since jrs
1888 inception on a ser of CD-ROMs,
Mere than 190,000 Pages and 109
Yyears of history aze reproduced and jn-
dexed in The Complete National Geo-
graphic, including every article, phoro-
gtaph, page map and advertisement,

“We code-named this project ‘Bver-.

est,” pariially because we had not real-
ized the enorniity of this undertaking,”
said Larry Lux, senior vice president and
managing director ar National Geo-
graphic Interactive, 4 for-profit division
of the National Geographic Society,

a;tionaﬁ Geographic seans
a century of issues for €p

-8 product that would be

text along a path
or abject,

The vector drawing tools in Photo
Graphics are intentionally reminjscen

t

of lllustrator’s, Alspach said, complcte
with Illustrator-like keyboard short-
cuts. Artists will be able to use Bezier
CULVES to create vector shapes and to

See PHOTOGRAPHICS, page 10 »

Setting up base eamp

The National Geographic
Saciety, based in Washing-
ton, D.C., decided in 1993
to archive its magazine cop-
tenr as a resource for sey.
dents and educaors, Na-
tional Geographic sought

as faithful to ' the print
product as_possible, with-
out any extrancous bells
and whistles, .

“We were not Eoing to in-
troduce video or ‘delese any
content,” Lux said. “We
knew that we couldy's im-
Prove the print version of the magazine,”

One of the first rasks was deciding
how te formar the content. The ream

“considered converting the pages 1o

Adobe Acrobar PDF of coding the text
in HTML, bar ' decided against both
options, according o Tom Stanton,
Natiora} Geographic Interactive vice

president of aperations. Copyright was

Man about town, 1,
more than 100 years of National Geographic magazines.

arcy Lux ted the effort to digitize

the primary concerp; Stanton said
team members feared thar if they re-
arranged jnformation in any way,
they’d have to feacquire certain copy-
rights. So they reproduced the content
insuch a way that consumers can't cur

and paste information,
Although they said they wanted to
See ARCHIVES, page 11 »
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inelude everything in the bound maga-

zines, they soon realized it wasn't feasi-
- ble 1o include the many two-sided gate-

fold maps because the scanning process

was too complex,

Beginning the ascent

In August 1996, National Geographic
commissioned Dataware Technologies of
Cambridge, Mass., to design a familiar
and easy-to-use interface for the product.

“Our focus group testing told us that
people wanted to be able zo use this
product without having to read any
manuals, "Lux said.

Fach disc’s opening screen displays
thumbnails of the magazine covers;
clicking on a cover opens the table of
contents for that issue.

Indexing was the next decision. Lux
and his associates szid they ruled our
using OCR to generate full text searches.

“We didn’t think the value would
justify the resources to pur it into
place,” he said.

- National Geographic had Jong in-.
dexed irs issues for internal purposes,
so much of the search data, such as ar-
ticle ritles, dates and photographers,-
was available. Dataware incorporated

that information into a searchable
index using its CD Aurhor Develop-
ment Systern, manually indexing the
magazine’s advertisemnents as well.

National Geographic and Dataware
chose Document Automation Develop-
ment of Overland Park, Kan,, to scan
the magazine’s pages. That company’s
propriety sofeware, DocuTrak, indexes
and tracks images and iaformation,
which helps automate the workflow.

For internal quality control, DAD in-
dexed each page it scanned, entering
the page number, volune and year into
a database; identifying whether content
was editorial or advertising; and noting
where editorial ended and ads began.

DAD worked from three sets of mag-
azines: 2 master and rwo backups. Two
sets also went to Dataware. Short on
some issues, Lux’s staff canvassed
garage sales and used. bookstores, and
contacted individual collectors to ac-
quire missing copies.

"DAD used. Hewlett-Packard ScanJer
4C scanners; DocuTrak automatically
prompted the scanner operator to place
the correct page on the glass. The conz-
pany added two mantzl levels of qual-
ity control: Each day, staff members
checked the previous day’s work to
make sare alf the pages were scanned.
Later they checked the CDs and. com-

When it comes fo_ printing:

Variable Data
‘Variable Images
-Booklets

Impositions

Printer Marks

Mitlfi-linas

pared the scanned images
with the original pages.
Color correction: was
modese.  National  Geo-
graphic wanted to replicate
the original look of each
page as closely as possible.
If originals were saturated
or washed ouz, the image
was kept that way. If a page
was printed off-center in the
magazine, it was scanned
off-center. Clder issues with
damaged covers were elec-
wonically restored by copy-
ing and pasting from others.
in Adobe Photoshop. :
A yeéar’s issues — abour 2,000 pages
— were scanned each day. Every
evening, DocuTrak compressed the im-
ages and moved the files to a Panasonic
CD-ROM burning station, clearing the
Windows NT server for the nexr day’s
input. DAD burned two sets of CDs: a
set containing JPEG images that was
sent to Dataware to be incorporated
into the producr, and a noncompressed
backup disc.
Heaching the summit
Lux said he and his development
partoers struggled to maintain the
quality of the scanned images and

Birds of paradise, This cover from September 1595 is one
of more than 190,000 pages scanned.

limit the number of CDs.

“We didnt know how many discs
mast people could deal with,” he said.
" Apparently, 31 isnt tob many. Na-
tional Geographic has sold 300,000 of
the $150 CD-ROM sets since the pack-
age was released in the fall of 1597,
making it the best-selling reference
producr-in North America, according
to Lux. (A 5199 four-disc DVD ver-
sion, not included in these figures, was
released this fall.} Yearly updates are
available on disc. National Geographic
hopes that by the end of 1999, cus-
tomers will be able to download up-
dares from the Internet. &
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.'I-‘Ieid-eiber'g sues ‘Adobe

Heidelberger Druckmaschinen AG of He|del- i

berg, Germany, recently sued-San Jos
Calif.-based Adobe Systems Inc. allegln
patent infringement. The paten
. Heidelberg acquired when it merged with

Linotype-Hell AG, covers color retouching. In

a statement, Heidelberg said the complaint

was filed in an effort to defend its techno-

logical developments and “is not meant 3. :
an offensive move against Adobe per se.”
Peter Dyson, online editor at Seybo!d Pub
cations of Media, Penn., said the technology
in question is used by Adobe’s Photoshop 7
-image editing software and ¢ "would affect any
developer with a color retouchlng package
Adobe said it believes the case has no..

merit and intends to wgorousiy defend rtseif a

chtXpress 4.0 collects
fonts faster squashes bugs -
E’ E Morrison SoftDesign this month

refreshed its utility for coIIecting :
fonts from QuarkXPress documents,

FontXpress for Macrntosh 4.0 will collect -

PostScript fants more quickly because it no
longer searches entire storage volumes,’

Morrison said. The update also frxes Incom-
'paubrhtres with Mac 05 8.0%s Appearance
Manager and Easy Open conitrol panels. -
Verston 4.0's’ prepress error checkmg is
now in sync with XPress 4.0, the company '
".sard the software no ionger reports error -
“messages that are irrelevant i in XPress 4.0.:

A smgle—user copy of FontXpress 4, 0 has -

Updates are free to, egrétered _ .'onixpre |

y __try. Panoram:c Landscapes, an_ Bus
“and Teamwaork, ‘each from james Ha
‘Chiidren’s Life from Connne Malét; an
“ Symbols & Signs from Isabelle Rozenbaurr
Compatible with Mac OS, Windows, Sun :
Solaris and Irix, each CD contains 1200700
images, (except for Panorarnic Landscapes
which has 50). The Ad-size images, in
300-dpi and 75-dpi resolutions, are JPEG
- files in RGB mode, the company said. -
Phil's Fonts Ine. of Silver Spring, Md.,
the U.S, distributor of Paris-based
PhotoAlto {(www.photoalto.com), is at
(301) 879-0601 or (800) 424-2977;
www.philsfonts.com.
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Photoshop plug-in from
Extensis offers vector
drawing, text handling

BY DANIEL DREW TURNER
Ei - Extensis this week pulled

# Sl the veil off PhotoGraphics
1.0, its plug-in that adds vector draw-
ing and text handling features to
Adobe Photoshop 4.x and later. Set to
ship on Jan. 25 for Mac OS and Win-
dows 95, 98 and NT, PhotoGraphics
will cost $150, Extensis said,

Ted Alspach, Extensis senior product
marketing manager, said that Photo-
Graphics was conceived not to replace
Adobe Illustrator or Macromedia Free-
Hand, but more as a workflow system
for graphic designers using Photoshop
who find themselves launchmg draw-
ing apphcatsons in order to complete a

A B B B ¥ = - M A H B =

text along a path

few simple tasks, such as placing text
along a path.
PhotoGraphics grew out of Extensis’
- PhotoText plug-in, Alspach said, and
retains all its text layour and effects
functions, with additions such as
super- and subscript.

or abject.

The vector drawing tools in Photo-
Graphics are intentionally reminiscent
of Illustrator’s, Alspach said, complete
with Hluserator-like keyboard short-
cuts. Artists will be able to use Bezier
curves to create vector shapes and to

See PHOTOGRAPHICS, page 10 »

National Geographic scans
a century of issues for CD

Society scans its archives
for digital consumption

BY ERIC A, TAUB
With their bold yellow spines, striking
photography and magnificent maps,
National Geographic magazines are
collector’s items in many homes; stacks
lie dusty in thousands of attics, too
cherished to be thrown away. Now the
National Geographic Society has
broughr its archives to life by putting
the contents of every issue since its
1888 inception on a set of CD-ROM:s.
More than 190,000 pages and 109
years of history are reproduced and in-
dexed in The Complete National Geo-
graphic, including every article, photo-
graph, page map and advertisement.

“We code-named this project ‘Ever-

est,” partially because we had not real-
ized the enormity of this undertaking,”
said Larry Lux, senior vice president and
managing director at National Geo-
graphic Interactive, a for-profit division
of the National Geographic Society.

- tional Geographic sought

Sétting up base camp

The National Geographic
Society, based in Washing-
ton, D.C., decided in 1995
to archive its magazine con-
tent as a resource for stu-
dents and educators. Na-

a product that would be
as faithful to the print
product as possible, with-
out any extraneous bells
and whistles.

“We were not going to in-
troduce video or delete any
content,” Lux said. “We
knew that we couldn’t im-
prove the print version of the magazine.”

One of the first tasks was deciding
how to format the content. The team
.considered converting the pages to
Adobe Acrobat PDF or coding the text
in HTML, but it decided against both
options, according to Tom Stanton,
Nationa! Geographic Interactive vice
president of operations. Copyright was

Man about town. Larry Lux led the effort to digitize
more than 100 years of National Geographic magazines.

the primary concern: Stanton said
team members feared that if they re-
arranged information in any way,
they’d have to reacquire certain copy-
rights. So they reproduced the content
in such a way that consumers can’t cut

and paste information, _
Although they said they wanted to
See ARCHIVES, page 11 »
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Heidelberp sues Adobe :
Heidelberger Druckmaschinen AG of Heidek
berg, Germany, recently sued San Jose,
Calit-based Adobe Systemns Inc., alleging
palent infringement. The patent; which 3
Heidelberg acquired when it merged with:
Linotype-Hell AG, covers color retouching. In
a statemnent, Heidelberg sald the complaint
was filed in an effort to defend its techno-
logical developments and “is ngt meant as
an offensive move against Adobe perse.”.
Peter Dyson, unline editor at Seybold Publi~ ..
cations of Media, Penn., said the technqlogy. L
in question is used by Adabe's Photoshap =+
image editing software and "would affect any
devalaper with a color retouching package.” -
Adobe said it believes the case has no
wmerit and intends to vigorously defen iself.

FontXpress 4.0 collects
fonts faster, squashes bugs
gj @ Morrison SaftDesign this month
: " refreshed its utility for collecting -
fonts from GuariPress documents,
FontXpress for Macintosh 4.0 will collect -
PostScript fonts mare quickly because it no
Jonger searches entire storage volumes,
Morsison said. The update also fixes incom..
patibilities with Mac 05 §,0's Appearance -
Manager and Easy Operi contro] parniels.
Version 4.0's prepress error checking is
now in sync with XPress 4,0, the company
said; the software na longer reports error
fmessages that are irrelevant in XPress 4.0.
A single-user copy of FontXpress 4.0 has
a street price of $70; 3 site licenise is $350,
Updates are free to registered FontXpress
users. A Windows versian is due in january.
- Mortison SoftDesign of Charlotte " /..
N.C, is ab (704] s97-3785 or'(800) as.
-'2917; ﬁrww.mﬁrrli n%;suftc;es! '

o, .

- PhotoAlto ships collections

4 S " Stock image company - -
C o NS PhotoAllo this month .
 released five new CD-ROMs depicti

business and nature themes. ™ *
The'CDs, $299 éach, are Building !

try, Panoramic Landscapes, znd Busines
and Teamwork, zach from James Hard
Children's Life from Corinne Malet: and
Symbols & Sigas from lsabefl Rozenbaum.
Compatible with Mac G, Windows, Sun
Solaris and Irix, each CD contains 120 .-
images {except for Panoramic Landscapes,
which has 50). The Ad=size images, in
300-dpi and 75-dpi resolutions, are JPEG

- files in RGB mode, the Cempany said,
Phil's Fonts Ine, of Silves Spring, Md.
the U.B, distributor of Paris-based
PhotolAlte (www.photoalto.com), is at
(301) 579-0601 or (800) 424-2977;
wwwphlisfonts,com,
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Photoshop plug-in from
Extensis offers vector
drawing, text handling

BY DANIEL DREW TURNER

2 Extensis this week pulled
E‘g iy the veil off PhoteGraphics
1.6, its plug-in that adds vecror draw-
ing and” text handling features to

Adobe Photoshop 4.x and later, St o

ship o Jan. 25 for Mac OS and Win-
dows 93, 98 and NT, PhotoGraphics
will cost §150, Extensis said.

Ted Alspach, Extensis senior produce
marketing manager, said that Photo-
Graphics was conceived not to replace
Adobe Biustraror or Macromedia Free-
Hand, but more as a workflow system
for graphic designers using Photoshop
who find themselves launching draw-
ing applications in order to complete

B E RO KORHKZANRDM

few simple tasks, such as placing rexr
along a path.
PhotoGraphics grew out of Extensis’

- PhocoText plug-in, Alspach said, and

retains all its text layout and effects
funciions, with additions such as
super- and subscript,

text along a path
or object.

The vector drawing tools in Photo-
Graphics are intentionally réminjscent
of Mustrator's, Alspach said, complete
with Tlustzatorlike: keyboard shogt.
cuts. Artists will be able to usc Bezier
curves to create yector shapcs and to

Sec PHOTOGRAPHICS, page 10 »
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Natio

Society scans its archives
for digital consumption

BY ERIC A. TAUB _ _
With their bold yellow spines, striking
photography and “magnificent maps,
Natrignal Geographic magazines are
collector’s jtems inmany homes; stacks
lie dusty in thousands of attics, too
cherished to be therown away, Now the
National Geographic Society has
broughs its archives to Jife by putting
the contents of eyery issue since s
1388 inception on a set of CD-ROM:s.
More than 190,000 pages and 109
years of history arereproduced and in-

: dgxed in The Complere ;Tati_onal Geo-
- graphic, including every article, photo-

graph, page map and advertisement,
"We code-named - this project

nﬁai Geographic scans
a century of issues for CD

to archive its magazine con-

as faithful to the print

‘content,” Lux said, “We

‘Ever-
. est,’ pactially because we had ot real-
“ized the enocmity ofithis undsezaking,”
said Larty'Lux, seaiar vice president and
‘magaging director 4t Nationa] Geg-
“graphic Interactive, o for-profit division
:of the Narional Geographic Socicry,

Setting up base camp

The Nartional Geographic
Society, based in Washing-
ton, D.C,, decided in 1995

teat as a resource for sty-
dents and “educarors, Na-
tional Géographic sought
a product thar would be

producr as possible, with-
our . any--extraneous ‘hells
and whistles. _—
“We weie not going to in-
troduce video or delgze any

knew that we couldn’t im-
prove the pridt version of the magazine,”

Ohe of the first rasks was deciding
how to format the concenr., The team
considered. converting the pages 1o
Adobe Acrobat PDF or coding the tex:
in FITML, butie decided, against both
options, according to Tom Stanton,
Natignal Geographic Interactive vice

-president of operations, Copyright was

Man about town. Larry Lux fed the elfert to digitize,
mere than 100 vears of National Geagraphic mag

azines,

the primary concern: * Stanton .said
team members feared thae if they re-
arranged informatign ‘ig any: way,
they’d have to reacquire certain_ copy-
rights. So they repraduced: the conrent
i such a way thar consumers can't cur

and paste informariml':. :
Although they said they wanted to
See ARCHIVES, page 11 »

tiEmanNtiLo ¥YinNYO
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Continued from page 8

include everything in the bound maga-

zines, they soon realized it wasn’t feasi-
- ble to include the many two-sided gate-

fold maps because the scanning process

was' too complex.

Begmnmo' the ascent
In August 1996, Nazrional GEO“L’&pth
commissioned Dataware Technologies of
Czmbridge, Mass., to design a familiar
and easy-to-use interface for the product.
"“Our focus group testing told us thar
people wanted to be able to use thls .
product without having. to read any
manuals,” Lux said;

- Each dascs opening screen displays’
thumbnpails of the magazine covers;
clicking on a cover apens the rable of
contents for that issue,

Indexing was, the next dec;s:on Lux
and his associates said they ruled out
nsing OCR to generate full rext searches.

“We didn't think the value wouid
justify the resources to put it iato
place,” he said.

- National Geographic had long in-.
dex_ed its issues for internal purposes,
s6 much of the séarch data, such s ar-
t:cle titles, dates and photouraphers,

that information into a searchable
index using its CD Autzhor Develop-
ment System, manually indexing the
magazine’s advertisements as well,
National Geographic and Dataware
chose Document Automation Develop-
ment of Overland Park, Kan., to scan
thie magazine’s pages. That company’s
propriety software, DocuTrak, indexes
and tracks images. and information,
which helps automate the workflow.
For internal guality control, DAD in-
dexed each page it scanned, entering
the page numbeg, volume and year into
2 database; identifying whether content
was editorial or advertising; and noting
where editorial ended and ads began.
DAD worked from three sets of mag-
azines: a master and two backups, Two
sets also went to Dataware. Shorr on
some issues, Lux’s staff canvassed
garage sales and used. bookstores, and

contacted individual collectors to ac-

quire missing copies.

"DAD used Hewlett-Packard ScanJer
4C scanners; DocuTrak auzomatically
prompted the scanner operator to place
the correct page on the glass. The com-
pany added two manual levels of qual-

ity control: Each day, -staff members

chiecked the pzeueus day’s work to
make sire all the pages were scanned.

T Larter they checkéd the CDs and com-

Variable Data
Variable Images
Booklets -
Impositions:
Printer Marks
MinltiI e

pared the scanned images
with the original pages.
Color correction: was
modest. National Geo-
graphic wanted to replicate
the original look of each
page as closely as possible.
If originals were saturated
or washed out, the image
was kept that way. If a page
was printed off-center iri the
magazine, it was scanned
off-center. Older issues with
damaged covers were elec-
tronicaily restored by copy-

Birds of paradise. This cover from September 1995 is one

mg and pasting from others . of more than 190,000 pages scanned.

in Adobe Photoshop. ‘

A year’s issues — about 2,000 pages
— were scanned each day. Every
evening, DocuTrak compressed the im-
ages and moved the files to a Panasonic
CD-ROM burning station, clearing the
Windows NT server for the next day’s
input. DAD burned two sets of CDs: a
set conraining JPEG images that was
sent to Dataware to be incorporared
into the product, and a noncompressed
backup dise.

Reaching ‘the summit
Lux said he and his deve]opment

‘partners struggled to maintain the
quality of the scanned jmages and

limir the number of CDs.

“We didn’t know how many discs
most people could deal with,” he said,

-Apparently,; 31 isn't tob many. Na-
tional Geographic has sold 300,000 of
the $150 CD-ROM sets since the pack-,
age was released in the fall of 1297,
making it the best-szlling reference
product-in North America, according
to Lux. (A $199 four-disc DVD ver-
sion, not included in these figures, was
released this fall} Yearly updates are
available on disc. National Geographic
hopes that by the end of 1953, cus-
tomers will be able to download up-
dates from the Intemet. <
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‘Heidelberg sues Adobe i
Heidelberger Druckmaschinen AG of Heidel- -
berg, Germany, recently sued San Jose, .
Calif-based Adobe Systerns Inc., alleging
patent Infriigement, The patent. which #
Heidelberg acquired when it merged witl’
Linotype-Hell AG, covers color retouching. In~
a staternent, Heidelberg said the complaint”
was filed in an effort to defend its techno-
lagical developiments and *is not meant as
an offensive move against Adobe perse” ..
Peter Dyson, online editor at Seybold Publi- -
cations of Media, Penn,, said the technology -

in question is used by Adobe’s Photoshap 777 -

-image editing software and “would affect any -
develeper with a color retouching package.".:
Adobe said it believes the case has no °

. .merit and intends to vigorously defend itself, -

FontXpress 4.0 collects
fonts faster, squashes bugs
gj ; _,@ Morrison SoftDesign this month
" refreshed its utility for callecting
fonts from QuarkXPress documents,
FontXpress for Macintosh 4.0 will collect -

PostScript fonts mare quickly because it no

Jdonger searches entire storage volumes,” -
Morrison said. The update also fixes incom:
patibilities with Mac 0S 8,0's Appeirance”
Manager and Essy Open control panels, -

Verston 4,0°s prepress error checking is
now in sync with XPress 4.0, the company
said; the software o longer repoits error

messages that are irrelevant in XPress 4.0,

.- Asingle-user copy of FontXpress 4.0 has
a sireet price of $70: 3 site license'fs $350.
Updates are free to registered FontXpress -

-users. A Windows version 5 due in January.

Mors. Ion'séxtll):&‘ig‘;;gS_f_Ch’:g.:lEt;é

N.C s at (7045 5973789 6r'(800) 583-

=17

1@1

s
CDROMSs depic
- business and nature themes.
.The'CDs, $299 aach, are Building tridus
iy, Panoramic Landscapes, and Busin
and Téamwork.'eagh.frpm James Ha
- Children’s Life from Corlnne Malet:-and
Symbols & Signs from Isabelte Rozenbay
Cormpatible.with Mac 08, Windows, Sun -
Salarls and Irix, each €D contains 120 .0
Images (except for Panoramic Landscapes,

© which has 50), The Ad-size images, in

300-dpi and 75-dpi resolutions, are PEG

" files in RGB mode, the company said,

Phil's Fonts Ine, of Silver Spring, IId,,
the U.5, distributor of Paris-baged
PhotoAlto (www.photoalto.com), is at
(301) 879-0601 or (800) 424-2977;
www.philsfonts.com.
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Continued from page 8

include everything in the bownd maga-
zines, they soon realized if wasn’t feasi-
ble to include the many two-sided gate-
fold maps because the s¢anning process
was too complex,

Beginning the ascent

In Angust 1996, National Geographic
commissioned Dataware Technologies of
Cambridge, Mass., to design a familiar
and easy-to-use interface for the product,

“Qur focus group testing told us thar
people wanted to be able ro yse this
product without having to read any
manuals,” Lux said,

Each disc’s opening screen displays
thumbnails of the magazine covers;
clicking on a cover opens the table of
contents for that igsue,

Indexing was the next decision. Lux
and his associates said they ruled out
using OCR to generate full text searches.

“We dido’t chink the value would
justify the resources to put it into
place,” he said.

National Geographic had long in-.

dexed its issues for internal purposes,
50 much of the search data, such as ar.

ticle titles, dates and photographers, -
was available. Dataware incorporated

toGr

Photashop plug-in from
Extensis offers vector
trawing, text handling

BY DANIEL DREW TURNER

o Extensis this week pulled
g"j @ the veil off PhotoGraphics
1.0, its plug-in that adds vecror draw-
ing and text handling features to
Adobe Photoshop 4.x and later. Set to
ship on Jan. 25 for Mac OS and Win-
dows 93, Y8 and NT, PhotoGraphics
will cost $150, Extensis said,

Ted Alspach, Extensis senior product
marketing manager, said thar Photo-
Graphics was conceived nor to replace
Adobe Iilustrator or Macromedia Free-
Hand, but more as a workflow system
for graphic designers using Photoshop
who find themselves launching draw-
ing applications in order to complete a

.
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text along a path

few simple tasks, such as placing text
along a path,
PhotoGraphics grew out of Extensis’

- PhotoText plug-in, Alspach said, and

retains all its texe layout and effects
functions, with additions such as
super- and subscript,

or object.

The vector drawing tools in Photo-
Graphics are intentionally reminiscent
of Hlustrator’s, Alspach said, complete
with usteator-like keyboard shogt.
cuts, Artsts will be able to use Bezier
curves to create vector shapes and ro

See PHOTOGRAPHICS, page 10 »
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Society scans its archives
for dig’ital consumption

BY ERIC A. TAUB
With their bold yellow spines, striking
photography and magnificent maps,
Nationa! Geographic magazines are
collector’s items in many homes; stacks
lie dusty” in thousands of attics, too
cherished to be thrown away, Now the
National Geographic Society has
brought its archives to life by putting
the contents of every issue since jrs
1888 inception on a set of CD-ROMs.

More than 190,000 pages and 109
years of history are reproduced and in-
dexed in The Complete Nationa) Geo-
graphic, including every article, photo-
graph, page map and advertisement,

“We code-named this project “Ever-
est,” partially because we had not real-
ized the enormity of this undertaking,”
said Larry Lux, senior vice president and
managing director ar National Geo-
graphic Interactive, g for-profit division
of the National Geographic Society,

that information into a searchable
index using its CD Author Develop-
ment System, manually indexing the
magazine's advertisements as well,
National Geographic and Dataware
chose Document Automarion Develop-
ment of Overland Park, Kan., to scan
the magazine’s pages. That company’s
propriety software, DocuTrak, indexes
and tracks images and information,

- which helps automare the workflow.

For internal quality control, DAD in-
dexed cach page it scanned, entering
the page number, volume and year into
a database; identifying whether content
was editorial or advertising; and noting
where editorial ended and ads began,

DAD worked from three sets of mag-
azines: 2 master and two backups. Two
sets also went to Dataware, Short on
some issues, Lux’s staff canvassed
garage sales and vsed bookstores, qnd
contacted individual collecrors to ge-
quire missing copies.

'DAD uvsed Hewlett-Packard Scanfet
4C scanners; DocuTrak automatically
prompted the scanner operator 1o place
the correct page on the glass. The com-
Pany added two manual levels of qual-
ity control: Fach day, staff members
checked the previous day’s work to
make sure aif the pages were scanned.

Later they checked the CDs and com-

National Geographic seans
a century of issues for D

Setting up hase cé.mp
The National Geographic
Society, based in Washing-
tor;, D.C., decided in 1995
to archive its magazine con-
tent as a resource for sey-
dents and educarors, Na-
tional Geographic sought
a product that would be
as faithful to the print
product as possible, with
our any extraneous bells
and whistles.

“We were not going to in-
troduce video or delete any
content,” Lux said. “W
knew that we couldi’s im-
prove the print version of the magazing,”

One of the first tasks was deciding
how to format the content. The teaim
considered converting the pages 1o
Adobe Acrobat PDF or coding the texe
in HTML, but it decided against both
options, according to Tom Stanten,
National Geographic Interactive vice
president of operations. Copyright was

pared the scanned imagés
with the original pages.

Color correction was
modest, National Geo-
graphic wanted to replicate
the original look of each
page as closely as possible,
If originals were saturated
or washed out, the image
was kept that way. If a page
was printed off-center in the
magazine, it was scanned
off-center. Older issues with
damaged covers were elec. -
tronically restored by copy-
ing and pasting from others
in Adobe Photoshop,

A year’s issues — abour 2,000 pages
— were scanned each day, Every
evening, DocuTrak compressed the jim.
ages and moved the files to a Panasonic
CD-ROM burning station, clearing the
Windows NT server for the next day's
input. DAD burned two sets of CDs: a
set containing JPEG images that was

Birds o

sent to Dataware to be incorporated

into the product, and a noncompressed
backup disc. ‘

Reaching the summit

Lux said he and his development
partners struggled to maintain the
quality of the scanned images and

Man about town. Larry Lux led the effort to digitize
more than 100 years of National Geographic magazine;.

f paradise. This cover from September 1995 is one
of more than 190,000 Pages scanned.

the primary concern: Stanton _said
team members feared that jf they re-
arranged information jn any way,
they’d have 1o Teacquire certain copy-
tights. So they reproduced the content
in such a way that conswmers can’t cut

and paste information,
Although they said they wanted to
See ARCHIVES, page 11 »
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limit the number of CDs.

“We didn’t know how many discs
mast people could deal with,” he said.

Apparently, 31 isn't too many, Na-
tional Geographic has sold 300,000 of
the $150 CD-ROM sets since the pack-
age was released in the fall of 1997,
making it the best-selling reference
product in North America, according
to Lux. (A $199 four-disc DVD ver-
sion, not included in these figures, was
released this fall.) Yearly updates are

"available on disc. Natioral Geographic

hopes that by the end of 1999, cus-
tomers will be able to download up-
dates from the Internet.
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inctude everything in the bound maga-
zines, they soon realized it wasn’t feasi-
ble to include the many nwo-sided gate-
fold maps because the scannmg process
was too complex.

Beginning the ascent

In August 1996, National Geographic
commissioned Dataware Technologies of
Cambridge, Mass., to design a familiar
and easy-to-use interface for the product.

“Qur focus group testing told us that
people wanted to be able to use this

product without having to read any
manuals,” Lux said.

Fach disc’s opening screen displays
. thumbnails of the magazine covers;
clicking on' a cover opens the table of
contents for thar issue.

Indexing was the next decision. Lux
and his associates said they ruled out
usinig OCR to generate full-text searches.

“We didn’t think the value would

justify - the resources to put it into
place,” he said.

National Geographic had long in-
dexed its issues for internal purposes,
.50 much-of the sedrch data, such-as ar-

ticle titles, dates and photographers,-

was avaifable. Dataware incorporated

i e

that information into a searchable
index using its CD Author Develop-
ment System, manually indexing the
magazine’s advertisements as well.

National Geographic and Dataware
chose Document Auromation Develop-
ment of Overland Park, Kan., to scan
the magazine’s pages. That company’s
propriety software, DocnTrak, indexes
and tracks images and information,
which helps automate the workflow.

For internal quality control, DAD in-
dexed each page it scanned, entering
the page number, volume and year into
a database; identifying whether content
was editorial or advertising; and noting
where editorial ended and ads began.

DAD worked from three sets of mag-
azines: a master and two backups. Two
sets also went to Dataware. Short on
some issues, Lux’ staff canvassed
garage sales and used. bookstores, and
contacted “individual collectors to ac-
quire missing copies.

"DAD used Hewlett-Packard. Scanjer
4C scanners; DocuTrak automatically
praompted the scanner operator to place
the correct page on the glass. The com-
pany added two manual levels of qual-
ity control: Each day, staff members
checked “the: previots days work to

make sure all the pages were scanned.

Later they checked the CDs and com-

Variabile Data
Variable Images
Booklets
impositions
Printer Marks
Hi-Ubps

M

pared the scanned images
with the original pages.

Color correction ™ was
modest., National Geo-
graphic wanted to replicate
the original look of each
page as closely as possible.
If originals were sarurared
or washed out, the Imiage
was kept that way. If a page
was printed off-center in the
magazine, it was -scanned
off-center. Older issues with
damaged covers were elec-
tronically restored by copy-
ing and pasting from others
in Adobe Photoshop.

A year’s issues — about 2,000 pages
— were scanned cach day. Every
evening, DocuTrak compressed the im-
ages and moved the files to a Panasonic
CD-ROM burning station, dearing the
Windows NT server for the next day’s
input. DAD burned two sets of CDs: a
set containing JPEG images that was
sent to Dataware to be incorporated
into the produce, and a noncompressed
backup disc.

Reaching the summit _

Lux said he and his development
parmmers struggied to maintain the
quality of the scanned images and

Brrds of paradlse Th|s cover from Septernber 1995 is one
of more than 190,000 pages scanned.

limit the number of CDs.

“We didn’t know how many discs
most people could deal with,” he said.

-Apparently, 31 isn’t too many. Na-
tional Geographic has sold 300,000 of
the $150 CD-ROM sets since the pack-
age was released in the fall of 1997,
making it the best-selling reference
product in North America, according
to Lux. (A $199 four-disc DVD ver-
sion, not included in these figures, was
released this fall.}) Yearly updates are
available on disc. National Geographic
hopes that by the end of 1999, cus-
tomers will be able to download up-
dates from the Internet.
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Case Could Alter Copyright Law for Internet, CD Use
R. Robin McDonald
Fulton County Daily Report

October 5, 2000

In a case that pits a freelance photographer against a publisher, an
11th U.S. Circuit Court of Appeals panel could redefine copyright law to

fit today's high-tech era.

A three-judge pane! of Atlanta's 11th U.S. Circuit Court of Appeals on
Tuesday heard oral arguments on whether the National Geographic
Society violated copyright law when it reproduced on CD-ROM disks a
series of magazines containing freelance photographer Jerry
Greenberg's photos without his permission. Greenberg v. National
Geographic Society, No. 00-10510-C (11th Circ. Oct. 3, 2000).

The case is being watched closely by publishers, Kilpatrick Stockton
partner Joseph M. Back has filed a "friend of the court" brief on behalf

of Gannett Co., The New York Times Co., Time Inc., the Times Mirror
Co., Hatchette Filipacchi Magazines, the Tribune Co., the Magazine
Publishers of America and the Newspaper Association of America. In
that brief, Beck claims a ruling favoring Greenberg "would seriously
diminish public access to a substantial portion of the historical record

compiled by this nation's magazines and newspapers."

The American Society of Photographers has countered with a brief on
Greenberg's behalf.

A district court judge in Florida last year ruled that the National

Geographic Society's CD-ROM set had not infringed on Greenberg's:
photo copyrights.

In oral arguments that lasted a nearly unprecedented 90 minutes
Tuesday, the judicial panel aggressively questioned opposing counsel
and laid out in often blunt language issues that are surfacing in
internet
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and computer copyright suits across the country.
SIMILAR CASE BEFORE HIGH COURT

The Greenberg case is similar to a New York case pending before the
U.S. Supreme Court. In Tasini v. The New York Times, 206 F.3d 161,
(2nd Circ., Sept. 24,1999, amended Feb. 25, 2000) a 2nd Circuit panel
ruled last year that newspaper and magazine publishers must obtain

reprint permission from freelancers and other independent contractors
for works published on the Internet through electronic archives such as
Nexis.

The Atlanta panel included Judge Gerald B. Tjoflat, Chief Judge R.
Lanier Anderson 111, and Judge Stanley F. Birch Jr. Anderson was one of
two appeals court judges last year who revived a copyright

infringement suit against CBS by the family of Martin Luther King Jr. A
federal district court judge had ruled that King's "l Have A Dream”
‘speech was in the public domain. But Anderson penned the appeals
court opinion that King's copyright had not been forfeited. Birch is a
scholar of intellectual property law whose courthouse. portrait depicts
“him holding "Nimmer on Copyright,” the definitive legal text on

copyright law.

Among the legal issues raised by the judges:

= Who owns publication rights—the freelancer or the publisher?—for a
medium that was not expressly included in a licensing agreement
because the medium did not exist at the time of the agreement.

* Is a publisher's reproduction, without alteration, of back magazine
issues on CD-ROM a simple compilation, equivalent to microfilm or
microfiche reproduction, which is aflowed by copyright law?

* Does translating the published material to a new computer'medium
and adding a separately copyrighted search engine that functions as an

index sufficiently alter the freelancer's work so that it is derjvative
and,

thus, subject to copyright protection?

At stake are royalties that publishers could be forced to share with
freelancers whenever they reproduce and sell the freelancers' published
works. in merchandise designed for computer access.

Said Birch: "All this is about who gets the money, whether you
[publishers] can get the money, or have to share it with some author."

PHOTOGRAPHER'S CONTRACTS

Greenberg has been selling photos for publication in The National
Geographic since 1961. According to Greenberg's attorney, Norman
Davis of the Miami firm Steel Hector & Davis, the photographer's
contracts generally included a copyright clause stating that, after
publication, all rights to his photos reverted to him. In addition, in
1985, Greenberg wrote to the magazine, asking for a letter clarifying
his ownership of the rights to his published photos. The magazine's
attorney complied in a notarized ietter reassigning the rights to
Greenberg's published photos to the photographer, Davis said.
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But in 1997, the National Geographic Society began selling a set of 30
CD-ROM disks containing 108 years of The National Geographic, which-
included Greenberg's photos. Greenberg contended the society had no
right to republish his photos because they had reassigned the photo
rights to him and because the CD-ROM set was "a new derivative work"
protacted by federal copyright law. ,

The CD-ROM set, in addition to containing reprints of each magazine

cover and contents, also included a video sequence of moving covers,
including one shot by Greenberg. : :

‘A NEW ANTHOLOGY'

Greenberg's attorney argued in his appellate brief that the CD-ROM set
was "a new anthology" rather than a simple reprint. National
Geographic, Davis argued, retained the rights to reprint only copies of
the original magazine. '

“Congress,” he wrote, "did not intend to permit the inclusion of
previously published freelance contributions —? such as the Greenberg
photographs --in a completely new anthology or in later collective

works not in the same series. The society cannot contend that The
Complete Geographic is a collective work in the same series as each
“issue of the monthly magazine.”

But defense attorney Robert Sugarman of the New York law firm Weil,
Gotshal & Manges argued that the reproduction, including revisions, of
the original publication are not a copyright infringement. In his
appellate brief, he argued that the CD-ROM library was no different
from bound volumes of The National Geographic or reproductions on
microfilm and microfiche.

"The difference in the medium is immaterial," he wrote. "The fact that
multiple issues of the magazine are included on one CD-ROM disk is
immaterial, just as the inclusion of more than one issue of the

magazine in a bound volume or on a roll of microfilm or microfiche is
immaterial. :

The addition of tables of contents, introductions and advertisements is
immaterial, just as the addition of tables of contents and indices in
bound volumes, microfilm and microfiche is immaterial.”

IS CD SET A REPRINT?

From the bench, Judge Anderson searched for a distinction between
selling the CD-ROM set of National Geographics and simply selling
bound volumes of back issues, which Davis acknowledged did not
infringe Greenberg's copyright. And he pondered whether binding a
decade's worth of issues in a single volume was truly the same as
"binding" them on a computer disk.

“The question in my mind is whether reproduction in a computer format
constitutes a sufficient transformation," he said. “You say the medium
makes no difference. But here, the medium creates a new market."
Does the legal privilege that grants publishers certain reprint rights
extend to that new market, he asked.

Anderson also questioned whether a collective work refers 1o a single
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published issue or to the entire, historical body of the publication.
The
difference is key, he noted. If the entire back list of -a publication is

considered a single "collective work" to which a freelance author,
illustrator or photographer contributed, copyright law may permit
reprints or revisions of multiple issues in a smgle volurne without
infringement.

Said Davis: "Each magazine is a collective work. The combined product '
is

a different collective work."
Anderson also asked at what point a revised edition of a collective work

might metamorphose into a new, derivative publication. Greenberg's
lawyer, the judge noted, argued that the National Geographic's
CD-ROM 'is so changed it is more than a revision, it is a derivative
work. If you're wrong in that, you lose." But Anderson added, "l think
you may be right on that."

Birch and Tjoflat zeroed in on the details of the contracts between
Greenberg and The National Geographic and how clearly those
contracts spelled out the disposition of the photo copyrights.

‘I don't see how anybody can decide this case without knowing what
the contract arrangements were,” Tjoflat complained. "They told us
nothing in the record that sets out the agreements."

And Birch noted that copyright law only comes into play "if there's a
void, if the contract doesn't speak to it." If the licensing agreements
between a freelancer and a publisher do not include reproducing a
purchased work in a new medium or as a new product, "You lose," he
told Sugarman, the National Geographic's attorney. "lf the licensing
agreement doesn't contemplate it, you lose."

BIRCH: MEDIUM MATTERS

Birch also took issue with Sugarman's argument that the medium in
which a work was reproduced is irrelevant.

"If an author of a novel gives a license ... to a publisher to publish a

novel in hardback or in softback, we're saying the medium doesn't
matter. A publisher can make a movie of it, tco. Of course not. The
medium matters in copyrights. Cne of the exclusive rights of the author
is to make a derivative work. If a CD-ROM constilutes a derivative
work, they [the National Geographic Society] are in violation of an
exclusive right of the author."

Like Anderson, Birch questioned whether the National Geographic's
CD-ROM set is really a compilation or whether the National Geographic
Society and Mindscape which produced the CD-ROM set, are being
disingenuous in making that claim. Birch noted that both the soc:ety
and Mindscape secured new copyrights for the set.

"What a CD-ROM set is really- not analogous to is bound volumes,” he
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said. "What you've got is a brand new work for a new medium for a
new market that was never contemplated by the parties or in the
licensing agreement. ... | suggest the author has exclusive right to

- make derivative works. It is as plain as day to me this is a derivative
work, and the society has exercised a right it doesn't have.”
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Case Could Alter Copyright Law for Internet, CD Use -
R. Robin McDonald .. -
Fulton County Daily Report

October 5, 2000

In a case that pits a freelance photographer against a publisher, an
11th U.S. Circuit Court of Appeals panel could redefine copyright law to

fit today's high-tech era.

A three-judge panel of Atlanta's 11th U.S. Circuit Court of Appeals on
Tuesday heard oral arguments on whether the National Geographic
Society violated copyright law when it reproduced on CD-ROM disks a
series of magazines containing freelance photographer Jerry
Greenberg's photos without his permission. Greenberg v. National

“Geographic Society, No. 00-10510-C {11th Circ. Oct. 3, 2000). -

The case is being watched closely by' publishers. Kilpatrick Stockion
partner Joseph M. Beck has filed a "friend of the court" brief on behalf

of Gannett Co., The New York Times Co., Time Inc., the Times Mirror
Co., Hatchette Filipacchi Magazines, the Tribune Co., the Magazine

Publishers of America and the Newspaper Association of America. In
that brief, Beck claims a ruling favoring Greenberg "would seriously

. diminish public access to a substantial portion of the historical record

‘compiled by this nation's magazines and newspapers "

The American Soo:ety of Photographers has countered with a bnef on
Greenberg's behalf.

A district court judge in Florida last year ruled that the National

Geographic Society's CD-ROM set had not infringed on Greenberg's
photo copynghts

In oral arguments that lasted a nearly unprecedented 90 minutes
Tuesday, the judicial panel aggresswely questioned opposing counsel

and laid out in often bilunt language issues that are surfacing in
Internet
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and computer copyright suits across the country.
SIMILAR CASE BEFORE HIGH COURT

The Greenberg case is similar to a New York case pending before the
U.S. Supreme Court. in Tasini v. The New York Times, 206 F.3d 161,
(2nd Circ., Sept. 24,1999, amended Feb. 25, 2000) a 2nd Circuit panel
ruled last year that newspaper and magazine publishers must obtain

reprint permission from freelancers and other independent contractors
for works published on the Internet through electronic archives such as
Nexis.

The Atlanta pane! included Judge Gerald B. Tjoflat, Chief Judge R.
Lanier Anderson llI, and Judge Stanley F. Birch Jr. Anderson was one of
two appeals court judges last year who revived a copyright

" infringement suit against CBS by the family of Martin Luther King Jr. A
federal district court judge had ruled that King's "I Have A Dream”
speech was in the public domain. But Anderson penned the appeals
court opinion that King's copyright.-had not been forfeited. Birch is a
scholar of intellectual property law whose courthouse. portrait depicts

him holding "Nimmer on Copyright," the definitive legal text on

copyright law. _

Among the legal issues raised by the judges:

* Who owns publication rights—the freelancer or the publishef’)-ufor a
medium that was not expressly included in a licensing agreement
because the medium did not exist at the time of the agreement.

» |s a publisher's reproduction, without alteration, of back magazine
issues on CD-ROM a simple compilation, equivalent to microfiim or
microfiche reproduction, which is allowed by copyright law?

* Does transiating the published material to a new computer medium
and adding a separately copyrighted search engine that functions as an
index sufficiently alter the freelancer's work so that it is derivative

and,

thus, subject to copyright protection?

Al stake are royalties that publishers could be forced to share with
freelancers whenever they reproduce and sell the freelancers' published
works in merchandise designed for computer access.

Said Birch: "All this is about who gets the money, whether you
[publishers] can get the money, or have to share it with some author."

PHOTOGRAPHER'S CONTRACTS

Greenberg has been selling photos for publication in The National
Geographic since 1961. According to Greenberg's attorney, Norman
Davis of the Miami firm Steel Hector & Davis, the photographer's
contracts generally included a copyright clause stating that, after
publication, all rights to his photos reverted to him. In addition, in
1985, Greenberg wrote to the magazine, asking for a letter clarlfymg
his ownership of the rights to his published photos The magazine's
attorney complied in a notarized letter reassigning the rights to
Greenberg's published photos to the photographer, Davis said.
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But in 1997, the National Geographic Society began selling a set of 30
CD-ROM disks containing 108 years of The National Geographic, which
included Greenberg's photos. Greenberg contended the society had no
-right to republish his photos because they had reassigned the photo
rights to him and because the CD-ROM set was "a new derivative work®
protected by federal copyright law. ' ‘

The CD-ROM set, in addition to containing reprints of each magazine

cover and contents, also included a video sequence of moving covers,
including one shat by Greenberg.

‘A NEW ANTHOLOGY'

Greenberg's attorney argued in his appellate brief that the CD-ROM set
was "a new anthology" rather than a simple reprint. National
Geographic, Davis argued, retained the rights to reprint only copies of
the original magazine. '

"Congress,” he wrote, "did not intend to permit the inclusion of
previously published freelance contributions —? such as the Greenberg
photographs --in a completely new anthology or in later collective

works not in the same series. The society cannot contend that The
Complete Geographic is a collective work in the same series as each
“issue of the monthly magazine." '

But defense attorney Robert Sugarman of the New York law firm Weil,
Gotshal & Manges argued that the reproduction, including revisions, of
the original publication are not a copyright infringement. In his
appellate brief, he argued that the CD-ROM library was no different
from bound volumes of The National Geographic or reproductions on
microfilm and microfiche. ‘

“The difference in the medium is immaterial,* he wrote. "The fact that
multiple issues of the magazine are included on one CD-ROM disk is
immaterial, just as the inclusion of more than one issue of the

magazine in a bound volume or on a roll of microfilm or microfiche is
immaterial.

The addition of tables of contents, introductions and advertisements is
immaterial, just as the addition of tables of contents and indices in
bound volumes, microfilm and microfiche is immaterial."

IS CD SET A REPRINT?

From the bench, Judge Anderson searched for a distinction between
selling the CD-ROM set of National Geographics and simply selling
bound volumes of back issues, which Davis acknowledged did not
infringe Greenberg's copyright. And he pondered whether binding a
decade's worth of issues in a single volume was truly the same as
"binding" them on a computer disk. -

“The question in'my mind is whether reproduction in'a computer format
constitutes a sulfficient transformation," he said. “You say the medium
makes no difference. But here, the medium creates a new market."
Does the legal privilege that grants publishers certain reprint rights
extend to that new market, he asked. . -

Anderson also questioned whether a collective work refers to a single
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published issue or to the entire, historical body of the publication.
The

dlfference is key, he noted. If the entxre back list of a publication is

considered a single "collective work" to which a freelance author,
illustrator or photographer contributed, copyright law may permit
reprints or revisions of multiple issues in a single volume without
infringement.

Said Davis: "Each magazine is a collective work. The combined product
is .

a different coltective work."
Anderson also asked at what point a revised edition of a collective work

might metamorphose into a new, derivative publication. Greenberg's
lawyer, the judge noted, argued that the National Geographic's
"CD-ROM "is so changed it is more than a revision, it is a derivative
work. If you're wrong in that, you lose." But, Anderson added, "l think
you may be tight on that."

Birch and Tjoflat zeroed in on the details of the contracts between
Greenberg and The National Geographic and how clearly those
contracts spelled out the disposition of the photo copyrights.

"l don't see how anybody can decide this case without knowing what
the contract arrangements were," Tjoflat complained. “They told us
nothing in the record that sets out the agreements.*

And Birch noted that copyright law only comes into play "if there's a
void, if the contract doesn't speak to it." If the licensing agreements
between a freelancer and a publisher do not include reproducing a
purchased work in a new medium or as a new product, "You lose," he
toid Sugarman, the National Geographic's attorney. "lf the licensing
agreement doesn't contemplate i, you lose." :

BIRCH"MEDIUM MATTERS

Birch also took issue with Sugarmans argument that the medium in
which a work was reproduced is irrelevant.

“If an author of a novel gives a license ... to a publisher to publish a

novel in hardback cr in softback, we're saying the medium doesn't
matter. A publisher can make a movie of it, too. Of course not. The
medium matters in copyrights. One of the exclusive rights of the author
is to make a derivative work. If a CD-ROM constitutes a derivative
work, they [the National Geographic Society] are in violation of an
exclusive right of the author."

Like Anderson, Birch questioned whether the National Geographic's
CD-ROM set is really a compilation or whether the National Geographic
Society and Mindscape, which produced the CD-ROM set, are being
disingenuous in making that claim, Birch noted that both the soc:ety
and Mindscape secured new copyrights for the set.

"What a CD-ROM set is really not analogous to is bound volumes,” he
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said. "What you've got is a brand new work for a new medium for a
new market that was never contemplated by the parties or in the
licensing agreement. ... | suggest the author has exclusive right to
make derivative works. It is as plain as day to me this is a derivative
work, and the society has exercised a right it doesn't have."
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Case Could Alter Copyright Law for Internet, CD Use -
R. Robin McDonald
Fulton County Daily Report

October 5, 2000 _

In a case that pits a freelance photographer against a publisher, an
11th U.S. Circuit Court of Appeals panel could redefine copyright law to

fit today's high-tech era,

A three-judge panel of Atlanta's 11th U.S. Circuit Court of Appeals on
Tuesday heard oral arguments on whether the National Geographic
Society violated copyright law when it reproduced on CD-ROM disks a
series of magazines: containing freelance photographer Jerry
Greenberg's photos without his permission. Greenberg v. National
Geographic Society, No. 00-10510-C (11th Circ. Oct. 3, 2000).

The case is being watched closely by publishers. Kilpatrick Stockton
partner Joseph M. Beck has filed a "friend of the court* brief on behalf

of Gannett Co., The New York Times Co., Time Inc., the Times Mitror
Co., Hatchette Filipacchi Magazines, the Tribune Co., the Magazine
Publishers of America and the Newspaper Association of America. In
that brief, Beck claims a ruling favoring Greenberg "would seriously
diminish public access to a substantial portion of the historical record

compiled by this nation's magazines and newspapers."

The American Society of Photographers has countered with a brlef on
Greenberg's behalf,

A district court judge in Florida last year ruled that the National

Geographic Society's CD-ROM set had not infringed on Greenberg's
photo copynghts

In ora! arguments that lasted a nearly unprecedented 90 minutes -
Tuesday, the judicial panel aggresswely questioned opposing counsel

and laid out in often blunt language issues that are sun‘acmg in
internet
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and computer copyright suits across the country.
SIMILAR CASE BEFORE HIGH COURT

The Greenberg case is similar to a New York case pending before the
U.S. Supreme Court. In Tasini v. The New York Times, 206 F.3d 161,
{2nd Circ., Sept. 24,1999, amended Feb. 25, 2000) a 2nd Circuit panel
ruled last year that newspaper and magazine publishers must obtain

reprint permission from freelancers and other independent contractors
for works published on the Internet through electronic archives such as
Nexis.

The Atlanta panel included Judge Gerald B. Tjoflat, Chief Judge R.
Lanier Anderson [l, and Judge Stanley F, Birch Jr. Anderson was one of
two appeals court judges last year who revived a copyright
infringement suit against CBS by the family of Martin Luther King Jr. A
federal district court judge had ruled that King's "I Have A Dream”
speech was in the public domain. But Anderson penned the appeals
court opinion that King's copyright had not been forfeited. Birch is a
scholar of intellectual property law whose courthouse. portrait depicts

him holding "Nimmer on Copyright,” the definitive legal text on

copyright law.

Among the legal issues raised by the judges:

* Who owns publication rights—the freelancer or the publisher?—ifor a
medium that was not expressly included in a licensing agreement
because the medium did not exist at the time of the agreement.

* Is a publisher's reproduction, without alteration, of back magazine
issues on CD-ROM a simple compilation, equivalent to microfilm or
microfiche reproduction, which is allowed by copyright law? -

* Does translating the published material to a new computer medium
and adding a separately copyrighted search engine that functions as an
index sutficiently alter the freelancer's work so that it is derivative

and,

thus, subject to copyright protection?

At stake are royalties that publishers could be forced to share with
freelancers whenever they reproduce and sell the freelancers' published
works in merchandise designed for computer access. .

Said Birch: “All this is about who gets the money, whether you
[publishers] can get the money. or have to share it with some author.”

PHOTOGRAPHER'S CONTRACTS

Greenberg has been selling photos for publication in The National
Geographic since 1961. According to Greenberg's attorney, Norman
Davis of the Miami firm Steel Hector & Davis, the photographer's
contracts generally included a copyright clause stating that, after

~ publication, alf rights to his photos reverted to him. In addition, in
1985, Greenberg wrote to the magazine, asking for a letter clarifying .
his ownership of the rights to his published photos. The magazine's
attorney complied in & notarized letter reassigning the rights to
Greenberg's published photos to the photographer, Davis said.

8-10-00 America Online : Lulukiku Page 2




But in 1997, the National Geographic Society began selling a set of 30
CD-ROM disks containing 108 years of The National Geographic, which
included Greenberg's photos. Greenberg contended the society had no
-right to republish his photos because they had reassigned the photo
rights to him and because the CD-ROM set was “a new derivative work"
protected by federal copyright law.

The CD-ROM set, in addition to containing reprints of each magazine

cover and contents, also included a video sequence of moving covers,
including one shot by Greenberg.

‘A NEW ANTHOLOGY'

Greenberg's attorney argued in his appeliate brief that the CD-ROM set
was "a new anthology” rather than a simple reprint. National
Geographic, Davis argued, retained the rights to reprint only copies of
the original magazine. '

"Congress,” he wrote, "did not intend to permit the inclusion of
previously published freelance contributions —7 such as the Greenberg
photographs --in a completely new anthology or in later collective

works not in the same series. The society cannaot contend that The
Complete Geographic is a collective work in the same series as each
“issue of the monthly magazine."

But defense attorney Robert Sugarman of the New York law firm Waeil,
Gotshal & Manges argued that the reproduction, including revisions, of
the original publication are not a copyright infringement. In his
appellate brief, he argued that the CD-ROM library was no different
from bound volumes of The Natlonal Geographic or reproductions on
microfilm and microfiche.

"The difference in the medium is immaterial," he wrote. "The fact that
multiple issuas of the magazine are included on one CD-ROM disk is
immaterial, just as the inclusion of more than one issue of the .
magazine in a bound volume or on a roll of microfilm or microfiche is
immaterial.

The addition of tables of contenté, introductions and advertisements is
immaterial, just as the addition of tables of contents and indices in
bound volumes, microfilm and microﬁche is immaterial.”

IS CD SET A REPRINT?

From the bench, Judge Anderson searched for a distinction between
selling the CD-ROM set of National Geographics and simply selling
bound volumes of back issues, which Davis acknowledged did not
infringe Greenberg's copyright. And he pondered whether binding a
decade's worth of issues in a single volume was truly the same as
"binding" them on a computer disk. .

"The question in my mind is whether reproduction in'a computer format
constitutes a sufficient transformation," he said. "You say the medium
makes no difference. But here, the medium creates a new market."
Does the legal privilege that grants publishers certain reprint rights
extend to that new market, he asked. .

Anderson also questioned whether a collective work refers to a single
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published issue or to the entire, historical body of the publication.
The : : '
ditference is key, he noted. if the entire back list of a publication is

considered a single "collective work® to which a freelance author,
illustrator or'photographer contributed, copyright law may permit
reprints or revisions of multiple issues in a single volume without
infringement,

Said Davis: “Each magazine' is a collective work. The combined product
is

a different collective work." _
Anderson also asked at what point a revised edition of a collective work

might metamorphose into a new, derivative publication. Greenberg's
lawyer, the judge noted, argued that the National Geographic's
CD-ROM ‘is so changed it is more than a revision, it is a derivative
work. If you're wrong in that, you lose." But, Anderson added, "| think
you may be right on that." : .

Birch and Tijoflat zeroed in on the details of the contracts between
Greenberg and The National Geographic and how clearly those
contracts spelled out the disposition of the photo copyrights.

"I don't see how anybody can decide this case without knowing what
the contract arrangements were," Tjoftat complained. "They told us
nothing in the record that sets out the agreements."

And Birch noted that copyright law only comes into play "if there's a
void, if the contract doesn't speak to it." If the licensing agreements
between a freelancer and a publisher do not inciude reproducing a
purchased work in a new medium or as a new product, "You lose," he
told Sugarman, ‘the National Geographic's attorney. "If the licensing
agreement doesn't contemplate it, you lose." ‘

BIRCH: MEDIUM MATTERS

Birch also took issue with Sugarman's argument that the medium in
~which a work was reprod_uced is irrelevant.

“If an author of a novel gives a license ... to a publiéher to publish a

novel in hardback or in softback, we're saying the medium doesn't
matter. A publisher can make a movie of it, too. Of course not. The
medium matters in copyrights. One of the exclusive rights of the author
~ is to make a derivative work. If a CD-ROM constitutes a derivative
work, they [the National Geographic Society] are in violation of an
exclusive right of the author." '

Like Anderson, Birch questioned whether the National Geographic's
CD-ROM set is really a compilation or whether the National Geographic
Society and Mindscape, which produced the CD-ROM set, are being
disingenuous in making that claim. Birch noted that both the society
and Mindscape secured new copyrights for the set. B

"What a CD-ROM set is really not analogous to is bound volumes,” he
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said. "What you've got is a brand new work for a new medium for a
new market that was never contemplated by the parties or in the
licensing agreement. ... | suggest the author has exclusive right to

- make derivative works. It is as plain as day to me this is a derivative

work, and the society has exercised a right it doesn't have."
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icons that instantly communicate
the look and feel of that particular
time. More than anything else, the
Internet is our of-the-moment sym-
bol. The question for us is how to
deal with and manage the Internet’s
impact on culture, social instifu-
tions, and the law—the latter being
the glue that holds it all together.
Increasingly, the courts have been
faced with cases that have forced
them to consider the impact the In-
ternet has on laws from an unwired
age. The single biggest impact has
been in the field of copyright. Ru-
mors to the contrary, copyright is
either dead nor dying. It is merely

he constitutional principal that
Fartist or author should derive the
penefits of his work by controlling

\the creation, publication, and dis-

nination of the work. The rights
merated in the copyright statutes
¥ the means by which those bene-
its are secured and protected.
Here’s how the Constitution out-
lines the bargain. As an incentive to
create, an artist or author receives a
monopoly to his work for a limited
period of time, after which the pub-
lic receives the benefit of the work.
Hence the term “public domain.”

In one sense the Internet is irrele-
vant to any discussion of copyright,
since it is the actions of people, not
the medium they work in, that de-
termine the outcome of copyright
infringement suits. But the large
issue the Internet has raised is
whether the use of any copyrighted
material on the Internet constitutes
a fair use.

pting. Copyright law is founded

The fair use exception in modern
copyright law recognizes that excep-
tions to exclusive or menopoly
rights often result in a public benefit
that far outweighs the rights of an
author or artist without harming the
value of the work. The fair use ex-
ception is one of the most litigated
areas of copyright law. At the same
time, fair use is one of the least un-
derstood defenses to a charge of
copyright infringement, because the

statute has no identified or “bright
line” rules. Insteadl, the statute pro-
vides a series of tests that a court
must examine and then weigh in
favor of the copyright owner or the
alleged infringer.

A fair use of a copyrighted work
is generally one that is used for the
purposes of criticism, comument,
news reporting, teaching, scholar-
ship, or research. When hearing a
copyright infringement suit in
which fair use has been raised as a
defense, a court must examine the
purpose and character of the use,
including whether the use is com-

mercial in nature or is for nonprofit
educational purposes. The nature of
the copyrighted work is examined,
as well as the amount and substan-
tiality of the copied portion as used
in relation to the copyrighted work
as a whole. Finally, the effect of the
copying upon the potential market
for or value of the copyrighted work
is examined and is often considered
to be the most important factor
weighed by the court.

The nature of the Internet makes
the issue of fair use an everyday con-
cern. All through the 1980s the
courts placed new computer tech-
nology within the context of classic
copyright law. Today, hardware and
software copyright issues are well
settled: We know whether the soft-
ware code, menu structure, or the
look and feel of a program are copy-
rightable. We are only now begin-
ning to find out whether copying for
digital sampling, fanzines, Webzines,
or bulletin boards constitutes a fair
use of copyrighted material.

In Religions Technology Center v.
Lerma, a federal court in Virginia
was pointedly asked to consider
whether information posted on the
Internet required special treatment
under copyright law. Lerma defend-
ed his posting of Church of Scien-
tology material on the Internet as
intended criticism, comment, news
reporting, and scholarship—and
therefore a fair use exception. In re-
jecting Lerma’s fair use defense, the
court also explicitly considered the
ephemeral nature of newsgroup
postings. The court reasoned that if
newsgroup postings contained unki-
censed copyrighted work, it was the
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character of use—not the method
of transmission—that determined
whether their use was a fair use.

In Sega Enterprises Ltd.v. Maphia, a
federal district court in California
deterrined that a bulletin board
operator may not have direct liabili-
ty for copyright infringement if his
or her BBS receives unauthorized
postings of copyrighted work. The
court did find, however, that a BBS
operator could be held as a contrib-
utory infringer if he had knowledge
of the nature of the postings and ac-
tively facilitated or encouraged the
unauthorized postings.

In an earlier Sega case, Sega En-
terprises Ltd. v. Accolade, the coust
found that the reverse engineering
of software was a fair use, if the re-
verse engineering was used to create
an entirely new program. Here, the
court found that the fair use excep-
tion worked as it was intended. Ac-
colade’s use of Sega’s copyrighted
computer code facilitated an entire-
ly new creative expression, which
did not harm Sega’s market.

Whether or not fanzines’ or Web-
zines' use of copyrighted work is
considered a fair use is being re-
solved on a case-by-case basis. Be-
cause they are a relatively new phe-
nomenon, the courts haven't yet
been involved to any great extent,
However, the main issue raised in
any case where fair use is offered as a
defense will be the familiar one:
Copyright is intended to protect the
expression of a creative thought or
act. Since those expressions take
form in many media, the doctrine of
fair use as it relates to the work of
designers and artists also applies in
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more traditional media such as film
and television.

Lately, two producers have found
that the fair use exception could not
shield them against a charge of
copyright infringement in instances
where there was unauthorized use
of an artist’s works in film and tele-
vision.

Traditionally, the use of an
artist’s or designer’s work in these
media was almost always considered
a fair use of an otherwise pro-
tectable work. Recently, however,
several cases were heard in the
influential Second Circuit Court of
Appeals in New York that may
modify the longstanding notion
that the minimal use of a designer’s
or artist’s work in film or television
is normally considered a fair use
under copyright law.

In one case, the artist Faith Ring-
gold brought a suit alleging that
Black Entertainment Television’s
use of a poster reproduction of her
worle Church Picnic was extensive
enough to constitute a copyright in-
fringement of her exclusive rights in
the work—even though the original
work is owned by High Museum of
Art in Atlanta, which had a non-ex-
clusive license to publish posters of
the work. BET used Church Picnic
during an episode of the television
series “Roc,” a sitcom depicting the
lives of a middle-class African-
American family.

Ringgold’s case will probably
have an impact on the copyright
doctrine of fair use as it relates to
the use of a designer’s or artist’s
work in film, television, or new-
media, Tn reviewing the facts of the

case, the court examined the bound-
aries of the fair use defense as it re-
lates to the use of artwork in televi-
sion and helped cfarify the definition
of what constitutes a de minimis use
of a copyrighted work. In addition,
the court noted that a regulation es-
tablished by the Library of Congress
(the governing body for the Copy-
right Office) required the payment
of a royalty for public broadcasts of
published pictorial and visual
works, whether used in a feature or
as background display in a televi-
sion program. In pointing to a regu-
lation directed to public broadcast-
ing, the court noted that the Library
of Congress had concluded that
even a background use of a copy-
righted work in a television program
normally requires payment of a li-
cense fee. The court concluded that
the regulation could reasonably be
interpreted to apply with equal
force to commercial broadcasters. -

Like many artists before her,
Ringgold was faced with a two-
pronged defense. Normally, if the
use by another of a copyrighted
work is de minimis, it s usually con-
sidered a fair use of the copyrighted
work. In addition, since visual works
of art are so different from film or
television, it has traditionally been
considered impossible for a movie
or a film to erode or supplant the
market for a visual work. Conse-
quently, one of the most important
tests an artist or designer must ad-
dress in a copyright infringement
case could almost never be proved
using the traditional analysis ap-
plied to written works.

In the Ringgold case, the court

found that the use was not de min-
imis because the work appeared sub-
stantially complete in sequences
throughout the television episode
for a total of 26.75 seconds. In addi-
tion, the court found that use of the
copyrighted work to decorate a set
was so closely related to the reason
the original work was created that
BET’s use could not be considered a
fair use within the normal context.
The court noted that the use of Ring-
gold’s work to decorate the set for
the television episode was not even
remotely similar to any of the uses

normally associated with a fair use.
What makes this case particutarly
important for designers and artists
is the court’s novel application of
the Library of Congress “back-
ground license fee” provision. The
court’s explicit recognition that
works of art deserve greater protec-
tion when they are exploited in the
television medium provides needed

clarity to an important area of law.
In a second case, Woods v Univer-
sal Studios, Inc., the court awarded
damages to a graphic designer
whose work was the basis for one of
the sets for the science-fiction film
12 Monkeys, Prior to an actual finding
of damages for copyright infringe-
ment, however, the court issued an
injunction against the showing of
the film. Traditionally, such injunc-
tions are almost never issued since
any delay in the release of a film al-
most always results in a loss of rev-
enue. Normally, income lost as the
result of an injunction is considered
Continued on page 202

Frank Martinez is an intellectual -property
atforney in New York.




legible, and more economical than
Helvetica. Although designed as an
alternative to Helvetica (it is 10 per
cent narrower), Parisine is actually
closer in feeling to Frutiger. This
similarity is especially noticeable in
the open counters of C, G, §, 4, ¢, e,
and 5. But the resemblance stops
there. Parisine has a taller x-height
than Frutiger and is darker in
weight. It also has a true italic. Final-
ly, Parisine’s g (in both the roman
and the italic) is two-storied.

What sets Porchez apart from his
French contemporaries is the typ-
ishness of his fonts. Typishness
refers to qualities of {etterforms that
differ from calligraphy in their
repetitiveness and self-effacernent.
Pure calligraphy is often a poor
model for type because it is too
beautiful, too self-aware. Unlike the
work of Puyfoulhoux, Jalleau. and
Arin, all of Porchez’s fonts—includ-
ing FF Angie and Apolline—keep
their calligraphic influences in
check. In addition, his fonts—with
their full complement of weights,
small caps, and old style figures—
are geared more toward reading
than display. His calligraphic knowl-
edge has been used to aid legibility,
as well as to temper functionality
with beauty. Porchez Typofonderie
has achieved an enviable balance
between calligraphy and type, be-
tween utility and beauty, between
the past and the present.

Porchezs fonts can be purchased
through several sources: _

FF Angie is available from FontShop
and other FontFont resellers at hitp://
wwiw fontfont. de.

Angie Sans and the Le Monde family
are available exclusively from the
Porchez Typofonderie at hitp.//www.
porcheztypo.com. Phone and fax:
33-1-46-54-26-92.

Apolline and Parisine are available
from both the Porchez Typofonderie and
the AgfaType Creative Alliance Library.

Anisette is available from the Porchez
Typofonderic and the Font Bureau:
htip.//wwwfontbureau.com.
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Fair Use Revisited
Continued from page 32
punitive in nature. The injunction in
this case represents one of only a
handful ever issued in the entire his-
tory of film in this country.

The case is important from the
perspective of defining the rights of
a designer or artist because the
court’s decision illustrates the copy-
right principle that copying in a dif-
ferent medium can stilt be an in-
fringement. Here, the producer of
the movie used a set that was essen-
tially a three-dimensional reproduc-
tion of 4 prior two-dimensional
work by Lebbeus Woods. In this in-
stance, the court noted that the
movie producer’s'use of the work
was not “transformative” under
copyright law and since the set de-
signer for the film had no author-
ship rights in the underlying work,
the set design could not be consid-
ered a permissible derivative work
under copyright law. In addition,
the court found that Universal Stu-
dios’ use was not an inconspicuous
or background use of the artist’s
work, which would have weighed in
Universal's favor.

In order for a work to be consid-
ered transformative, the single most
important factor is whether the new
work will supplant the copyrighted
work. Stated simply, the work will
not be considered transformative if
the new work is merely a copy or a
barely disguised copy. A transfor-
mative work is one where the cre-
ative portions contributed by an al-
leged infringer are such that a new
work of art is created. This test can-
not be reduced to mathematical
pronouncements beyond the basic
inquiry of the amount and substan-
tiality of the portion used in refation
to the copyrighted work as a whole.

These cases can be interpreted as
broadening the rights of artists and
designers since they identify factors
that better determine when the use
of a graphic work is or is not a fair
use. However, the defense of fair use

* | is always examined in light of the

particular facts of each case and
there are no rules or guidelines for
artists who use the work of othersin
some appropriative manner. In such
cases, however, a court will look to
the distinctive nature-of each of the
works, how much was copied in the
creation of the new work, and the
purpose of the new work, as well as
the entire look, feel, or sound of the
new work as compared to the origi-
nal. '

The creative process is, in some
ways, like the law. Artists and de-
signers study and learn from the
past. Each new work is judged on its
own merits, and trusted concepts
are adapied to new situations. just
as it is almost impossible to define a
great work of art by category, the
defense of fair use in copyright law
also resists simple definitions,

Nicholas Callaway

Continued from page 38D

first Christmas—wandering the
aisles of Toys R Us, appalled by the
bad design, cheap manufacturing,
and ugly packaging. 1 went to
Mythology [now closed], an offbeat
store on the Upper West Side of
Manhattan, and was dumbstruck by
a wooden pull toy called a Sneaking
Baby Alligator. Everything about it
was original, clearly the result of a
single, and singular, creative mind,
as opposed to a marketing commit-
tee: brilliant, strange palette, beauti-
fully engineered, and in a box with a
painted label that stimulated the
child’s imagination by placing the
three-dimensional toy in a little story
context. It was also an immediate,
huge hit with my daughter. I wanted
to find out who was behind this
Hoobert Toy, so I called the compa-
ny and asked to speak to the presi-
dent. It was David Kirk on the line,
and he said, “That’s me.” I told him
how impressed my daughter and 1
were with his toy, and asked who
painted his packaging. He said,
“That’s me—I used to be a painter

before becoming a toymaker.” |
asked if he had ever thought of illus-
trating a children’s book, and he said
he had indeed done one; it was
called Miss Spider’s Tea Party, abouta
lonely spider’s quest to make friends
against the odds. “Do you have a
publisher?” I inquired. “Yes,” he said
quietly. Not knowing what to say, |
blurted out, “Well, are you happy
with your publisher?” He said that he
wasn't because he had been paid a
tiny advance and then his editor or-
phaned him by going to another
house. T asked him to send any mate-
rials—and it was a moment I will re-
member all my life, because [ knew
that he was literally a visionary.
Heller: How would you describe
Kirl’s vision?

Callaway: I describe it as David's
toll-free 800 number into the collec-
tive unconscious of children. 1called
him and said that his was one of the
most amazing children’s books I'd
ever seen. I offered him an advance
four times what he had been paid.
This was more than David had ever
made in a year, so he was pleased.
We went to the publisher, and they .
let him out of his contract. Four
years and three books later, the Miss
Spider books [published by Scholas
tic] have become the biggest-selling
non-movie, non-TV children’s pic-
ture books of our time, David and |
are partners in a family entertain- |
ment company, Callaway & Kirk,
Four new books are in the works
(not about bugs), plus three more
Miss Spider titles, two computer-ani-
mated feature films (one starring
Miss Spider) for Universal, a lear-
to-read CD-ROM with Scholastic,
and many toys.

Heller: Do you see the children’s
book field expanding creatively?
Callaway: From a field of approx-
mately 5000 children’s books pub-
lished each year, there are about ten
I find interesting. I don't see it ex:
panding creatively, especially in re-
lation to the enormous creative po-
tential. We are trying,
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The Phaiograpl, an exhibition of the
best Images (rom Nationa) Geg.
prephic's sechives,

Buito keep daing whal | did
best, It had (o come lo termas with The
businesy of doing businexs la the
lale 19905 " At i best (the NG S|

wai yery professionel 1ad thoughts
ful. AFits word, [t was overgiaited
16d had preuty well convineed flself
thalit dldn't have & lot of competie
tion,” Mr Murphy seid,

In er las{ yrar, he became the
fiest presideni sppointed from oul-
side the ranks of the Grosvenar
dynasty which bad beaded the soci-
2ty foc [ive gooerations, “There wers
tome hard decisions (st had Lo be
mide. Most organisations fall injo

Motz Yhe, msiaas
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long-term habils thal an quisider
can sce more casily,” he toid
During his stewerdship ol the
saciety, with the suppoet of retiting
uad‘f:m Mr Clbert M. Geosvenar,
R‘('r Murphy tmast halved the dalT -
to wbout 12,000, expanded the mag-
azine into Japenese and Spanish.
languuge cdilions, bolucred the
publishing arm and propelied the

- society into for-pra(it pa 1elevi-

sion, Tnternet snd flo pibsidiatics.

he socicty $Iw strong spowthahisdd, mar: Nafionsl Geographic Chane
daciin HERRHR WE P, ek ssiablished Jost Sepleaber, Is. "5
. Sacholurly chaner of Mineitasing 20y Alregdy among Foxtel'siap theee

chaanch. The NG3's publishing

©_arm, ¢slablished 30 years ago, has

Inctessed its st from 12 titles 3 few

~ years9go o about 60 this yeas.

Nixtional Geographle Television's
(irst producton, Stanfey and Living-
sione, a $6 mililop tefevision il
faning Aldan Quinn and Nigel
Hawihorae, aired in the US (hree
weeks ego, There are plant for
wnother six productions, The seclety
has expanded its garlogre phical
rctlvitics aad made tzalative movel
inte merchandising,

THe underlying sirategy was sim.
ple, Mr Murphy sald.*We tricd (0
ereste s wedge, Wewould gointa
‘snather country and lead with the
thannel and then try and expaad
ourhold with the magazine or
books, Instead of just dotling our
a¢tivities a)l sround the world, We
didn'yhave the maney lo do that.®

- Itls 3 long way from the scciely's
origidst 1883 charter of "increasing
snd diffusing grographic knpwi-
edge”, 3nad Mr Murphy sdmlty there
wa3 "greaf resistance” o the moves,

“Butchange li therock in every-
body's shog,” he s1id. “Some people
stop 1o get Lhe rock out and soms
people just keep limping, | didn't
wani the society o just imp o™

PRLIOVICHCY

St

PAGE Bl

YR S
- * s

A
» "
:

P R

MrMurphy cevs Halonal Geoy




s feba,

pllurpe-2s

15:3%

National Geographic tip
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Beoak lurhes S

The Washinpioa-based Natianal
Groyaphic oci:l%apubllshcrur
the fatnoys yelow.bordered mags.
ne, txpacid its revenue NS yeat to
reach the magleal S500 mllion mark
that hus cluded b for 5o loag.

Ia Sydney yestarday for Lhe socl-
eiy's 10th bicthday, its 14th presi
dent, Mr Re Mureh}'.wd that
dur lin u'u&' §in 3 revenut bund
-of $415. 420 million " rar five years,

ﬁh@ﬁ’-‘iﬂ_? 33w strorg 2fowihahr2d, camm ¥z Nationsl Geographie Chan- |
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lang-erm habits that an ouisider
can sce mare casily,” he tuid
Dyring his sewardship of the
sociely, with the tuppoet of retitlng
esident Mr Gllbert M. Grosvepar,
r Murphy timast halved (he safT -
to aboui 12,000, ezpanded the mag-
12iite into Japanesz and Spanishe
langurge cditions, bolstered Lhe
publishing arm and propelled the

- sociely into for-pra(it pay-ielevis

sion, Taternet 1nd o sibsidiacics.

S Settnin {ERRR WE b ple; el sstahlished last Sepleaber. Is.

“difTusing geographic knowledge?fs
‘Hhe tociely has eovered zlol o

sround since Mr Mutphy's appointe

ment u vice-president in 1993 afler
3 nowspapor casoel that incduded
stinty 31 publisher of the Son From
ciréo Examinerund Battimore Sun,

Membership had {alles (rom

1939 peak of 10.5 mililon (o just
over § million. The noa-profil soc.
gy had “x wondet{ul brand, ans of
ih¢ best.recognised invhe world™,
rid Mr Murphy, In Augtralia for
lastnight's Melbournz opening af
The Photngroph, an exhibiilon of the
besl images (rom Nalions] Geo.
grephic's sechlives, ‘

Butto keep doing what hi did
besl, 1t had (o come to terma with the
business of doing businessIn the
lale 19905 “Alls besi {ihe NGS|

was very prafessional and lhOU%ht-
(. Alils worst, L was over-gialfed
ind had gmiy woll convineed fLxelf
thalil dlda't have ¥ 1ot of cormpeti-
tion,” ¥r Murphy said.

In Ml?' laglyear, he beeame the
first peendent appointed frorm oul-
side the ranks of the Grosvenar
dynasty which bad beaded the sosi-
ety foe five penerations. “Thers were
same hard decisions that hiad Lo be
made Most argaalsations fallinle

Y 15 i oo

. =achalurly charter of “{h‘;ftisin;'mdg;* Alreydy ameng Foatel'slop thres

chaanelt The NG3's publishing

-, arm, estblished Y0 ycars age, has

Incressedits Bst from 12 tider 3 few

* yeats 350 1o sboul 60 this yeur,

‘National Geographle Televidon's
(iref producdon, Stanley ond Living-
sione a 36 milllon television fMim
sarring Aldan Quinn and Nigel
Hiwihorne, alredin the US three
weekt 880, There ste plans for
wnother six producilons. The seclcly
has expaaded its cartogrephicsl
sctlvilics 3ad made tentative movel
inle merchandising.

The underlying sirategy was sim.-
ple, Mr Muiphy said. "We tried (o
ereate y wedge, We would go inlo
snather country 3nd kead wilh e
chaanel and then try and capaad
aurhold with the magazine or
booky, Instead of just dotling our
rctivitles #)l sround the world. We
didn'thave the money lo do that,”

- Itls o long way from the soclely's
origidst 1883 chaner of "increasing
snd difTusing geographic kngwl-

edge”, 2nd Mr Murphy sdmits there
wis "greal cesistance” 1o the moves,

“Bul changk ls the rock in every-
body's shos,™ ha aid. “Some people
stop o get the rock out and some
people jusl keep limping, L didn't
want the sociely o just imp op.”
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1he {amnous yellows rdered mags: saciety, with ihe suppott of retitlng AR
e, cxpecty its reveniae this year to esident Mr Olibert M. Grotvenar, .
reach the magleal 3500 millicn mark t Murphy lmast halved the sall - : ‘
that bus gluded lfor 50 loag tg ubout 12,000, expanded the mag- "5“‘"/‘ >0
ln Sydacy yeaterday for the socl wzine into Japaness and Spanish at
tiy's 1) 0uh bieihday, fr 14th presi- languuge cditions, balstered the /T, 80
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DETAIL WORK: The
cards look like
photos of sea lifs,
but they're not. Idaz
Greenberg draws
and paints each one
by looking at photos
by husband Jerry.

Sea life is their living

® A husband-wife team’s
waterproof cards help
divers worldwide identify
fish, The cards are popular
on land, too.

Knight-Ridder Newspapers

. MIAMI — Jerry and Idaz
Greenberg's business is a house of
cards — fish cards, that is.

For 16 years, the Dade Coumty
couple have been creating colorful
plastic fish cards that help divers,
tourists and students learn about
marine life..

Their home business, 40-year-
old Seahawk Press — which began
with marine books — sells about
100,000 cards annually to 11 dis-
tributors, Jerry Greenberg said.

The distrihutors sell them to
shops, which price the cards at
about $5.50 apiece. Cruise lines
order the copyrighted cards by the
thousands, -and dive shops. sell
them throughout the world,

“1 don’t like to put money val-
ues on anything personal and pri-
vate,” Idaz Greenberg said when
asked about profits. “We've raised
threé “children and put them
through college, and we have a
nice home. , . . We have no worries
financially,”

Divers take the waterproof
cards underwater to identify fish,
Beachcombers use them to search
for shells. Teachers display them
in science classes. e

The cards are so exact they
iook like photographs of fish, but
they're not. Idaz draws and paints
_ each one by locking at photographs
- taken by husband Jerry.

“The couple began making the
cards in 1979, the first to make
- them of that size and format. They
fit in a diver’s life vest, :

Because it's a home business,
overhead costs are low. How low?
They won't say, because the way
they run the business is a family
secret — there’s no outside help,
not even a secretary.

Son Michael, 37, sometimes
takes pictures for the couple and is

FIMISHED
PRODUCTS: The
couple's
Seahawk
Press sells
‘about 100,000
rnarine life -
cards to

working on a video project on the
coral reef, Keeping the business at
home brings personal benefits, the
Greenbergs said.

“This is a mom-and-pop busi-
ness,” Idaz satd, “All our hats are
worn by all of us. We keep the
business at a size we can manage.

We're not greedy. Once, we were .

tempted to open an office and hire
a secretary, but we chose not to do
it.”

She said she wouldn’t give up
her home business for anything.

“We got married with a total
dedication first of all to each other
and secondly (to) doing work that
we love and not doing work for
anyone else,” she said.

There are several editions of
the fish cards. The couple pro-
duced five cards for the Florida,
Bahamas and Caribbean area,
which- includes shells, game fish,
marine invertebrates, reef fish and
common fish. Some cards are
available in Spanish. They have six
cards for the Pacific Ocean and
IndoPacific area and a card for the
Red Sea — in Hebrew,

Norwegian Cruise Lines gives
the fish cards to their passengers
for souvenirs. They’'ve proved so
popular that many teachers ask for
more cards to use in their classes.

Besides the fish cards, the
Greenbergs have published sever-

. al books on marine life: Guide to

Corals and Fishes, which was
translated into Spanish and has a
waterproof version; The Living

" Reef, which the Greenbergs say-is

the first all-color bock on coral

“reefs; Beneath Tropic Seas: the
- Fishes, The Coral Reef and Coral

Reef Coloring Book,

Then there was another
Greenberg success story.

Jerry Greenberg produced a
book on sharks after working on an
assignment for National Geo-
graphic ‘magazine. Sharks and
Other Dangerous Sea Creatures

became an instant success when -

the movie faws was released in the

" late 1970s.

“We couldn’t print those books

fast enough,” Jerry Greenberg  mEETMOMANDPOP:

said. “They’re still seiling,”

distributors .
each year. The . ~
cards are
tailored to
‘ regions around

Py - the world.

) Photos by Paul Rublera/Miami Herald
Jerry and Idaz Greenberg produce the fish cards from their Dade County home.

“This is a mom-and-pop business,” ldaz said. “‘All our hats are worn by all of us.”
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Greenberg prepares his cameras for a photo shoot.

Mangroves -

Continued from Page 3

Why it happencd 1 don’t know,”
he said. “Ask the cxperts. 1 just
documented it.” :

Greenberg said he cut back on
his work for National Geographic
as it began to take too much lime
away from his family.

And so, with his wife Idag,
they began publishing some of
their own books, doing the first as
a spin-off of the John Pennckamp
Park photos cntitled “Adventures
of a Rcefcomber.” Then came
“The Living Reel” in 1972 fol-
lowed by “Coral Reef’ in 1977,

Next, “A Guide to Coral and
Fishes, Florida, Bahamas and the
Caribbean” written and illustrated
by Idaz Greenberg was published.

In 1979, ldaz created the first
of twelve watcerproof plastic cards
identifying almost all the rect and
game fish in the world, and in var-
ious languages.

Using photos taken by her and

-Harlen Brown photo

Jerry, Idaz literally duplicates the
appearance of the fish and their
colors with amazing rcalism.

“People can use them for all
the warm waler snorkeling in all
the arcas of the world,”
Greenberg said.

After sceing his most recent

~ publication, “Mangroves,” a man

approached Greenberg and said
he thought the name should be
changed to “Mangroves, The
Land Builders.” C
“Number one, they don’t build
land,” 1 ‘told him, *“they build
swamps. It is we who come along
and dig canals and usc the landfill
to fill the swamp and do away

with the mangroves. You just try-

lo walk through the mangroves
and you will find it’s impossiblc,

Preparing to go out on a shoot
in the mangroves, you quickly
learn that here is a man who has
donc this before as he methodical-
ly prepares for everything. The
camera and bank of electronic
flashes is made rcady and thor-
oughly checked over. Other flash
units- used to light up under the

watcr’s surface arc given a once.
over before being loaded into the
Boston Whaler. The wet suil goes
on after a quick wet down from an
outdoor shower as the finaf prepa-
rations are complete.

Then it’s into the boat and a
slow wavcless trip up the crecks
near his sccond home in Key
Largo. :

As we drift along, Greenberg
points out the spots where some
of the photos in Mangroves were
taken, At onc place he slows
down cven more as he points out
where he took the photograph of |
“Perpetual Autumn.”

“I had to pick up the empty
Coca Cola and beer cans to gel a
shot of what appears to be a
Persian carpet of Icaves that fall
from the Red Mangroves. What a
shame,” he addcd.

Sometimes when the weather is
bad, Greenberg says he will pack
up his cquipment and head for the
mangroves where he finds no
winds blowing and no waves to
disturb the water,

He anchors the boat and throws
overboard an inner tube with sev-
cral ropes altached. To cach rope
he snaps into place a picce of
camera cquipment, then treads the
watcr as he moves along the man-
grove linc going deeper and deep-
cr into the undergrowth until he
finds (hat place where he can
lower himself below the surface
and find solitude among the roots
and  the beauty of the
“Mangroves.”
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By HARLEN BROWN
- News Edilorl

Slxty years ago a young boy
from the South Side of Chicago
was shuffling through some mag-

azines found in a nelghbor s store-’

Toom in the basement. .

“I' came across a batch of
* National Geographic magazines,
from the 30’s and the 40 ’s,” said
Jerry Greenberg of Key Largo
“Boy was | hooked!”

Greenberg - and  his  family.

moved to Miami in the 40’s and

.there -he discovered. Florida’s -

- wonderful marine ‘environment.
Thus began a lifetime. of love of
photography and the water above,
but mainly below the surface.

It was a combination that
would lead him to have several
articles published in the magazine
he © so - admired, National
Geographic, then go on lo publish
several books, and this year to
publish what may be his greatest

The cover of the Greenbergs new book

" A Man and His
Mangro ves

.' - Haden Brown photo

work “Mangroves Trces in thc'

Soa .

The book composcd of 65 full '
color photographs, portrays the -
beauty -of the ‘Florida Keys that -
* many people never get the oppor-

tunity -to’ sec. If you are ‘one of .
them. this book- is for you. It will .

help you to understand why ‘so.:
many are concerncd” about - the .
fragile Keys and. what has hap-".

pened to them over the.years as |

- well as what could happen.
But at the same time it g:ves
you a perception of what js still "

there and why millions of people -
from.all over the world flock here
cach year to get just a'two to thrcc

. hour glimpse of a part.of our-
undersea world and the beauty
. that stifl remains. :

Greenberg, his wife Idaz. and
son Michael, with a lot of help
from many people, have brought
the Keys to life in “Mangroves”

 Email us at keysindependent@aoi. o,

THEBOOK

- with photos taken over the past

-, seven years, mostly in the shal-
" low waters along the creeks that.
- wind through the mangroves in .

Key Largo and in the Everglades
“around Florida Bay.

Over on the baymdé, up -
"Duscnbury Cut which tuns from
to Blackwater

Tarpon Basin-
Sound, there is a creck where an
old boat has been anchored for
years. Greenberg traveled up that

" creek and capiured a panoramic

view of a Red Mangrove forest

which he calls the “Grotto.”
“Onc of those Red Mangroves

I saw had to be a thousand years

“old,” he said. “But you would "
- have to cut it {o count the rings to

determine its. age,”

One photo in his new book
reveals what Greenbcrg describes.
‘as “a once in a lifetime- shot.”

“Everything had to be just right. 1.

had my camera hapdy, it was on

auto focus, I was there and the .

. timing was perfect.”. The - photo -
* depicts two :Bluestriped Grunts,
. approaching each other with open

mouths as though preparing for a-.

: kiss.

As you ﬂlp siowly through the -

. pages of this 6x9 soft-cover book,
~ you will be'amazed at what you

. ar¢ seeing and how-each photo

looks better then the one before.
Greenberg did nol have to make a

. heavy hardcover coffee table'

“’book to display his-talent with a:

»camcra. He.calls it “a labor of-
1ove.” And it shows.

Idaz. created the drawmgs lhal

; appcar in’the book. They depict
" the 'various ‘mangroves, -their

" leaves, root systems and the col-

- ors which make "each : different

from the other and certainly more
recognizable to the rookie envi-
- ronmentalist.

«-*Idaz, along with others, spent'
- countless hours ‘writing - and -
.- rewriting then reading and cor-

Greenberg said, She .
"wrote the words detailing infor-

rccting,

mation -about : each ™ photograph

and giving us a'more thorough -

knowledge of the mangrove and

what it means to the Keys, as a
. thing ‘of beauty and as 2 natural _ }
-link to the undorwater fisk, lob- " |
sters and other species that draw . §

life from the mangroves.”

This' book-is one that every j., !
library in the Keys should have -
- and one that the. wholefamllycan .

“enjoy and learn from.”

shops. :

THE MAN

1t was ‘in the late 40's when
- Jerry Greenberg began coming to

the Florida Keys, -not to shoot

“Mangroves,” ‘suggested retail ..
price is only $7.95, and can be
- found - in most bookstores in the
" Keys and-in many of the: dive * §

photographs but to spearfish for-
- grouper “with his companions -
" whom he referred to as “The Dead

End Kids.”
“] started spearﬁshmg here off
Molasses .. Reef in - 1948,

Greenberg said. “We fished com-
mercially for grouper taking our

catch back to Miami and selling -
to some of the finest restaurants in -

town for 25 cents a pound.”

They would get to the Keys
“early and rent a boat . from
Gordon’s  Mandalay.- “He had

some real good skiffs,” Greenberg

recalled. They would go out and -
. spearfish bringing their catch
- back in old banana boxes. “There

was plenty of fish out there and
- we thought they would last forev-

er ... but then we also thought we - .

would stay young forever.

"“The fish and the. lobster

petercd out and of course we got .

older.”
. Many people spearfished off

 the bridges at that time, while oth-

ers gathered coral off the bottom
to- take it home or sell it,
Greenberg remembers one time
when' a.large Jewfish they had

caught began thrashmg around -

. the boat. .

“Back then, the Dead End Klds
made a gas gun out of a firc extin-
guisher which had a blunt driver

-and they would -use that to get

Groupet. It was so powerful |
‘once. saw them blast it through a
piece of Dade County Pine, and
- you know how hard that is.

- “Wel] this Jewfish kept thrash-
.ing -around and chewing up the
scats 5o one of the guys takes aim
and shoots the Jewfish. Killed

him dead bit that blunt driver -

went right through the fish and
the boltom of the boat. We could
not rent boats from that hvcry
anymorel” -

In the early fifties the aqua-

lung came out and Greenberg who-

“the .same spots Gteenb
. shot 30 years earlier. ~

- Greenberg said.
In a personal photo Iog book :

had fashioned and built his owa
housings. .

underwater - camera

began shooting - underwater

" scenes, still in black and whue of

course. ‘

Prior to - the early 60 5
Greenberg had amassed a large
collection of black and white and
color photos, Then one. day the
call came . from National
Geographic, They wanted him to
shoot a piece on John Pennckamp
Park which was stil! not open to
the public. He was given the
assignmenl in 1960 and began to
put it all together, using a lot of

‘photos shot at Carysfort Reef,

which he described at the time as
one of the most beautiful in the

- shallow waters off Key Largo.

. The Geographic -article pub-

lished in January of 1962-began’

with a  panoramic view . of
Carysfort Reef which was six
overiapping photos and became
the first underwater panoramic.
photo in the world. The- article:

using all color photos, It was cho-.

sen as the most popular"picco'of -

the, year to appear in Nanonal
Geagraphtc. :

In_ 1989 he .was assxgned lo
work with author Fred ‘Ward, as:

. was published as a two-part story

co-photographer on another: am- a

cle about John Pennck_amp Park. -
1t was published in April of 1990,

using some of the photos taken'at” .~

chad’

“It really showed the deteriora- - '

tion that had occurred on the’ recf

over-that long period of llmc no

that he keeps at home, Greenberg = - -

tracks the deterioration of the reef

- over the past 20 ycars. “Notice

how it seems to get much worse

during the ycars between 11997 -
-and 98. Everything started o go. .

.Turn- 1o Mangroves, 'Pag!'é 13 |

Greenberg in a Mangrove swamp.on a recent photo

‘shoot.

-Han’en Bmwn photo '
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BY MARTHA MCNEIL HAMILTON
Washington Post Service

National Geographic is ven-
turing into new - territory,
exploring additional ways to
turn its prestigious name and
black-and-yellow trademark
into green. .

In the past four years the

. Washington, D.C.-based non-
profit National Geographic
Society has increased by nine
times the money it raises by
licensing companies to manu-
facture and sell products with
the National Geographic brand
name. This year it expects to
sell more than $200 million
worth - of products through

retail outlets, and not just maps -

and calendars. =

Coming soon: rugged back-
packs and luggage; casual and
high-performance jackets
designed by an Italian manufac-
turer; fanciful umbrellas
designed to withstand winds of
up to 74 m.p.h; and yellow-and-
black hiking boots. The boots,
. by outdoor equipment manu-
facturer Rugged Shark and
footwear manufacturer

K-Swiss, are part of a line of -

-National Geographic footwear
that eventually will include 110
styles.

Linda Berkeley, president of
the National Geographic licens-
ing arm, and John Dumbacher,
vice president for licensing,
both worked for Walt Disney
Co. and Universal Studios
before National Geographic

borporatesira ]
Natlona Geographlc maps out 1censmg strategy

JAHL GHIKWENDIU/THE WASHINGTON POST

MORE THAN BCOKS AND MAPS: Washmgton -based nonproft National Geographlc plans to
continue expanding its line of licensed merchandise.

the brand in the broadest way
as the television channel was
developing and the magazine
was expanding,” Berkeley said.
The goals are to get the soci-
ety’s mission ia froat of more
people, to extend the reach of
the brand and to raise more
money to support the organiza-
tion’s mission to increase
knowledge about geography.
National -Geographic has

the Museum ¢ - - and First

USA Bank, which issues a -

National Geographic Master-
Card. -
National Geographic offi-
cials won’t say how much
licensing contributes to its
operations. The society usually
gets royalties of 10 percent to 15
percent of the wholesale price
of licensed products. Rick
Allen, president and chief exec-

“significant millions of dollars”

but declined to be more spe-

cific.

Not driven by meeting
investors’ expectations nor tax
considerations, “we have the
luxury of saying we’ll do what
we feel right about, what the
market’s interested in and what
makes sense from the institu-
tion's perspective,” Allen said.

Dumbacher, who handles

that will bear the National Geo-
graphic name. Photographers
helped design travel bags in'a
series of brainstorming ses-
sions, emphasizing the value of
dry compartments and of bags
that don’t shout “photogra-
pher,” he said. -

Producis are packaged with
what the National Geographic
Society describes as educa-
tional materials. For instance, a
$20 watch featuring a picture of
a Siberian tiger is packed in a
box that includes information
about the history.of the animal,
its average weight, what it eats,
and its habitat. Boots and other
products are designed to
encourage people to get out
and- explore and are packed

with information about the-

society and its mission.
In addition, people are help-

ing to fund additional research

and exploration with the pur-
chase of these products " Dum-
bacher said.

“The proﬁt—makmg ventures
are part of a commitment by
National Geographic to remain
relevant, Berkeley said. In addi-
tion to licensing products to
sell, the organization is promot-
ing the National Geographic
Channel, promoting its website,
launching a magazine for chil-
dren to be distributed through

schools with teaching guides,

and providing National Geo-
graphic Exped1t1ons for travel-
ers.

“Very few nonprofits have

PIeJ2H 341 1007 G ATNM ‘AYANOW l_l_
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wOILIl - 01 Pproducts- throug

. retail outlets, and not Just maps -

and calendars.

Coming soon: rugged back-
packs and luggage; casual and
high-performance jackets
designed by an Italian manufac-
turer; fanciful umbrellas
designed to withstand winds of
up to 74 m.p.h; and yellow-and-
black hiking boots. The boots,

. by outdoor equipment manu-

facturer. Rugged Shark ‘and
footwear manufacturer
K-Swiss, are part of a line of
National Geographic footwear
that eventually will include 110
styles.

Linda Berkeley, president of
the National Geographic licens-
ing arm, and John Dumbacher,
vice president for licensing,
both worked for Walt Disney
Co. and Universal Studios
before National Geographic

recruited them three years ago.

’ National Geographic Presi-
" dent John M. Fahey Jr. wanted
to “build the brand and support

Nonprofits

BY MARTHA MCNE!L HAMILTON
Washington Post Service

Nonprofits turmng to profit-
makmg activities 1s not new;
museums have been proﬁtmg
from museum- stores for
decades. National Geographic
has long sold books and maps,
plus a wider range of products

through its catalog since the -

1970s.

While the IRS has required
that nonprofits create taxable
subsidiaries for unrelated busi-
nesses, other ‘activities have
been allowed to operate under
the organization’s nonprofit

JAHI CHIKWENDIU/THE WASHINGTON POST

MORE THAN BOOKS AND MAPS: Washmgton -hased. nonprof it National Geographic plans to
continue expanding s ling of licensed merchandise.

the brand in the broadest way
as the television channel was
developing and the magazine
was expanding,” Berkeley said.
The goals are to get the soci-
ety’s mission in front of more
people, to extend the reach of
the brand and to raise more

money to support the organiza-

tion’s -mission to increase

knowledge about geography.

National - Geographic has
annual revenue of more than
$500 million, including mem-
bership fees and grants. It has
23 licensing partners, including

the Museum ¢ > and First
TUSA Bank, which issues a
National Geographic Master-
Card. -
National Geographic offi-
cials won't say how much
licensing contributes to its
operations. The society usually
gets royalties of 10 percent to 15
percent of the wholesale price
of licensed products. Rick
Allen; president and chief exec-
utive of National Geographic
Ventures, which oversees the
licensing, said its contribution
to the society’s operations is

“signiﬁcant millions of dollars”

- but declined to be more spe-

cific.

Not driven by meetlng
investors’ expectations nor tax
considerations, “we have the
luxury of saying we’ll do what
we feel right about, what the
market’s interested in and what
makes sense from the institu-
tion’s perspective,” Allen said.

Dumbacher, who handles
licensing negotiations, said the
society’s explorers and photog-
raphers are enthusiastic partici-
pants in developing products

encourage people to get out
and explore and are packed
with information about the
society and its mission.

In addition, people are help-
ing to fund additional research-
and exploration with the pur-

-chase of these products,” Dum-

bacher said.

“The profit-making ventures
are part of a commitment by
National Geographic to remain
relevant, Berkeley said, In addi-
tion to licensing products to

_ sell, the organization is promot-

ing the National Geographic
Channel, promoting its website,
launching a magazine for chil-
dren to be distributed through
schools with teaching guides,
and providing National Geo-
graphic Expedztlons for travel-
ers.

“Very few nonprofits have
the full-fledged media outlets
and range” in terms of content
that the National Geographic
can offer, Berkeley said.

often profit from protit-making ventures

While the IRS has required that
nonprofits create taxable |
subsidiaries for unrelated businesses,
other activities have been allowed to
operate under the organlzat:on S

nonprofit status.

status — if they are related to
the organization’s exempt pur-
pose and don’t get too big, said
Lisa LaMontagne, communica-
tions manager.of the National

Center for Nonprofit Boards.
Nonprefits turning to busi-

ness ventures results from a

combination of reduced gov-

uncertainty and the desire to

_raise funds outside of grant
. money that often is given for

specific programs, LaMontagne

- said, Money from profit-mak-

ing ventures can be used for
overhead and administrative
expenses or for new programs.

The Museum Company is
the largest retailer and licensee

for the National Geographic. -

They signed a four-year deal in
December 1999. One best-seller
has been wooden ballpoint
pens topped with carvings of
dinosaurs, dolphins, tigers and

_other creatures that sell for
. $3.95 ach. “The _pems.are tre;

mendous for us,” said Janee
Ries, the Museum Company's
executive vice president and
chief merchandising officer.

National Geographic prod-
ucts are sold at about 150 out-
lets, including national parks,
zoos and JCPenney Go., which
carries its T-shirts. Other popu-
lar items are puzzles and arts-
and-crafts kits with themes
such as dinosaurs. “Dinosaurs
have the longest life for an
extinct species,” said Linda
Berkeley, president of the
National Geographic licensing
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BY MARTHA MCNEIL HAMILTON .
Washingten Post Service '

. National Geographic is ven-
_ turing into new territory,
exploring additional ways to
turn its prestigious name and

black-and-yellow trademark _

into green.
In the past four years the

. Washmgton, D.C.-based non-.

profit National Geographic
Society has increased by nine
times the money it raises by
licensing companies to manu-
facture and sell products with
the National Geographic brand
name. This year it expects to
sell more than $200 million
worth -of products through

retail outlets, and not just maps

and calendars, =

Comming soon: rugged back-
packs and luggage; casual and
high-performance jackets
designed by an Italian manufac-
turer; fanciful wumbrellas
designed to withstand winds of

up to 74 m.p.h.; and yellow-and-

black hiking boots. The boots,
.-by outdoor equipment manu-
facturer. Rugged Shark ‘and
footwear manufacturer

K-Swiss, are part of a line of -

National Geographic footwear

‘that eventually will include 110

_styles.

Linda Berkeley, president of
‘the National Geographic licens-
ing arm, and John Dumbacher,
vice president for licensing,
both worked for Walt Disney
Co. and Universal Studios
before National Geographic
recruited them three years ago.

National Geographic Presi-

“dent John M. Fahey Jr, wanted
to “build the brand and support

* Goporatestrategy
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continue expanding its line of licensed merchandise.

the brand in the broadest way
as the television channel was
developing and the magazine
was expanding,” Berkeley said.
The goals are to get the soci-
ety’s mission in front of more
people, to extend the reach of
the brand and to raise more
money to support the organiza-

tion’s mission to increase

knowledge about geography.
National Geographic has
annual revenue of more than
$500 million, including mem-
bership fees and grants, It hag
23 licensing partners, including

" the Museum © :
USA Bank, which issues a -

.» and First

National Geographic Master-
Card. -
National Geographic offi-
cials won't say how much
licensing contributes to. its
operations. The society usually

-gets royalties of 10 percent to 15

percent of the wholesale price
of licemsed products. Rick
Allen, president and chief exec-
utive of National Geographic
Ventures, which oversees the
licensing, said its contribution
to the society’s operations is

“JAHI CHEKWENDIU/THE WASH[NGTON POST

.MORE THAN BOOKS AND MAPS Washmgton based nonprof‘ it National Geographlc plans to

“significant millions of dollars”
but declined to be more spe-
cifie,

Not driven by meetmg
investors’ expectations nor tax
considerations, “we have the
luxury of saying we'll do what.
we feel right about, what the
market’s interested in and what
malkes sense from the institu-
tion’s perspective,” Allen said.

Dumbacher, who handles
licensing negotiations, said the
society’s explorers and photog-
- raphers are enthusiastic partici-

pants in developing products

IC maps out 1censmg strategy

that will bear the National Geo-
graphic name, Photographers

helped design travel bags ina -

series of brainstorming ses-
sions, emphasizing the value of

dry compartments and of bags
that don’t shout “photogra-

pher,” he said. -
Products are packaged with

-what the National Geographic
Society describes as educa-

tional materials. For instance, a
$20 watch featuxing a picture of
a Siberian tiger is packed in a
box that includes information

about the history of the animal,
“its average weight, what it eats,

and its habitat. Boots and other
products are designed to
encourage people to get out
and explore and are packed
with information about the
society and its mission.

In addition, people are help-

ing to fund additional research:

and exploration with the pur-
-chase of these products,” Dum-
bacher said.

“The profit~-making ventures
are part of a commitment by
National Geographic to remain
relevant, Berkeley said. In addi-
tion to licensing products to

_ sell, the organization is promot-

ing the National Geographic
Channel, promoting its website,
launching a magazine for chil-

-dren to be distributed through

schools with teaching guides,
and providing National Geo-

-graphic Expedltmns for travel—

eIs.

“Very few nonprofits have
the full-_ﬂedged media outlets
and range” in terms of content
that the National Geographic
can offer, Berkeley said.

Nonprofits often pmﬁt from profit-making ventures

BY MARTHA MCNEIL HAMILTON
‘Washington Post Service

Nonprofits turning to profit-
making activities is not new;
museums have been profiting
from museum- stores- for
decades. National Geographic
has long sold books and maps,
plus a wider range of products

through its catalog since the -

1970s.
While the IRS has required
‘that nonprofiis create taxable

subsidiaries for unrelated busi-

nesses, other activities have
been allowed to-operate under
the orgapization’s nonprofit

While the IRS has required that
nonprofits cr'eate taxable
subsidiaries for unrelated businesses,
other activities have been allowed to
operate under the orgamzatlon S

nonprofit status.

status — if they are related to
the organization’s exempt pur-
pose and don’t get too big, said
Lisa LaMontagne, communica-

tions manager of the National

Center for Nonprofit Boards.

Nonprofits turning to busi--

ness ventures results from a

combination of reduced gov-'

ernment spending, economic

uncertainty and the desire to
raise funds outside of grant

. money that often is given for

specific programs, LaMontagne

- said. Money from profit-mak-
ing ventures can be used for
overhead and administrative
expenses or for new programs.
/The Museum Company. is
the largest retailer and licensee
for the National Geographic.
They signed a four-year deal in
December 1999. One best-seller

has been wooden ballpoint

pens topped with carvings of
dinosaurs, dolphins, tigers and
-other creatures that sell for

'mendous for us,” said Janee
" Ries, the Museum Company’s

executive vice president and
chief merchandising officer.

National Geographic prod-
ucts are sold at about 150 out-
lets, including national parks,
zoos and JCPenney Go., which

~ carries its T-shirts, Other popu-
- lar items are puzzles and arts-

and-crafts kits with themes
such as dinosaurs. “Dinosaurs
bave:the longest life for an
extinct species,” said Linda
Berkeley, president of the

- National Geographm hcensmg
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Davis, Norman

From: Rabin M-cDonaId [Robin.McDonald@incisivemedia.com]
Sent:  Wednesday, December 10, 2008 2:32 PM

To: Davis, Norman ‘

Subject: Here's the story

Thanks agaiﬁ for always being willing 1o talk to me about this case.

" Robin .
Supreme Court C_lose's Book on Photographer's Case

R. Robin McDonald
12-10- 2008

The U.S. Supreme Court has closed the book on an 11-year-old copyright case that in its final form, granted
The National Geographic Society -- and by extension, other publishers -- the right to reproduce its magazine
archive in dlg1ta1 format- w1thout paying additional royalties to freelance contributoss.

The high court on Mouday denied a pentzon for a writ of certiorari from Florida undersea pl1otographer and
former National Geographic magazine contributor Jerry Greenberg, In July, the full 11th U.S. Circuit Court of
Appeals voted 7-5 in favor of Narronal Geogr: aphic. :

Greenberg, petmoned the high court for a hearing, claiming that the 11th Cucmt and the 2nd Circuit in a nearly
identical case, had misinterpreted the Supreme Court's 2001 Iandmark copyright ruling, Tasini v. New York
Times.

- But the high court, without comment, let stand rulings that-Tasini -- which bars publishers from selling
published articles to Internet databases without securing new copyright penmissions from freelance contributors
~- did not prohibit publishers from selling their digital archives on CD-ROMs without securing new copyright
confracts.

In 1997, Greenber g challenged National Geographic's use without permission of more than 60 of the.
_photogiapher s photos, which had appeared in the magazine, in a 30-disk CD-ROM compilation of the society's
entire magazine archive. ‘

Greenberg's suit caused National Geographic to pull the archive off the market in 2003, after Greenberg, with
the approval of the 11th Circuit, was awarded damages by a Florida district court, But the 11th Circuit's final of
three rulings favored the magazine.

. Terry Adamson, executive vice president of the National Geographic Somety, said Tuesday that the magazine is
considering issuing a new version of the CD archlve , :

Greenberg's attomey, Squire, Sanders & Dempsex senior counsel Norman Davis, said that his client, "did this

not only for himself but to try to look after the interest of others who were also creative people In pursuing this
cause, he has exhausted virtually all of his means."

Incisive Medla 1s a leading provider of specialized business information for legal, commercial real estate,
interactive marketing, ﬁnaucm} services, and risk management professionals. In print, onlme and in person, -




The National Geographic Society (NGS) was warned
repeatedly In advance by outside attorneys and its
own editorial staff that its archival CD product
would infringe the copyrights of photographers and.
expose the publisher to legal liability, according to
court documents filed in May by two photographers.

MNGS now faces a barrage of lawsuits over The
Complete National Geographic CD, which reproduces
its complete magazine archive page by page. And
despite contradiction by its own internal docu-
ments, the publisher has steadfastly maintained in
its public statements and in court proceedings that
its CD doesn't Infringe copyright.

Photographers suing the publisher are now using
the internal memos to bolster their claims that NGS
not only infringed their copyrights, but did so wili-
fully. If they succeed, NGS is likely toface much high-
er penalties than it would if found guilty of so-called
innocent infringement.

.ACCORDING TO FAULKNER’S COURT PAPERS AN ATTORNEY

WARNED NGS 1TS LEGAL LIABILITY COULD REACH
$16 MILLION FOR UNAUTHORIZED USE OF STOCK PHOTOS.

archival CD, Faulkner asserts, The third attorney
apparently didn't give NGS a direct warning
against publishing the CD, but according to
Faulkner, that attorney told NGS "there is equi-

table appeal to [the] argument that a publisher -

should not be able to profit from exploitation of

an author's work In a different medium without |

additlonal compensation. . .especially if exploita-
tion in the later medium was not contemplated
at the time of the contract.”

Author Jonathan Tasinl was making just such an
argument against The New York Times at that time,
and he eventually prevailed in the Supreme Court’s
New York Times v, Tasini ruling last summer,

NGS’S INCRIMINATING

EMOS

In the latest battles over the National Geographic
Society’s CD, photographers are using the
publisher’s own internal memos and e-mails as

evidence NGS willfully infringed copyrights.

By David Walker

50 far, the memos appear in court papers filed by
photographers Douglas Faulkner and Fred Ward in a
. New York federal court.

" . According to Faulkner's papers, NGS consulted
X iseveral outside attorneys—prior to publishing the
first edition of the CD in 19g7—for advice on
whether it had the rights it needed to re-use images
on the CD. One of the attorneys responded that the
~ publisher’s legal fiability could be as high as $16 mil-
lion for unauthorized use of images provided by
. -stock photo agencies. And that estimate was only

. for stock photos published in the magazine between
" 1992 and 1996, according to Faulkner's court papers.
". A second outside counsel told NGS that he did
.. not belleve any of the photo licenses from stock
- houses would permit re-use of the photos in an

. -
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Faulkner's papers also cite a letter from NGS staff
attorney Suzanne Dupre, who told one of the pub-
lisher's outside lawyers that reviewing contributor
contracts for “print use only” restrictions on photo
licenses would take too much time and effort. “We
are not clearing rights to images in these situa-
tions,” Dupre wrote, according to Faulkner's filing.

NGS went ahead and published the images
on the CD anyway. Only In its third and latest
version of the CD—released late last year—did
NGS begin removing stock images provided for
use in the magazine with licenses that specified

“no electronic use.” In all, about 60 images have

been removed.
tn its response to charges that it infringed
Faulkner's images willfully, NG5 blasts the pho-

tographer for “outright distortion of the record”

regarding the legal advice obtained by the pub- .-

lisher."Two of the NGS's three outside attorneys
as. well as its in-house counsel, opined that the
society had the right to publish The Complete Na-
tional Geographic,” NGS says.

One attorney, alleged by Faulkner to have

- advised against the CD, is quoted by NGS as having
written, “{NGS] has a persuasive argument that
_[publication of the CD] does not create any obliga-

tion to make addltional .payments to writers and
photographers. .

NGS also says opmiorjs about the legality of re-
using stock photos “is irrelevant” in Faulkner's case

because his images were shot on assignment,

Besides quoting NGS lawyers, Faulkner’s motion
also quotes various NGS staff members who al-
legedly warned NG5 executives during the produc-
tion phase of the CD that they were making an
ethical and legal mistake.

In March 1993, for instance, assistant director of
photegraphy Kent Kobersteen sent an e-mail to di-
rector of photography Tom Kennedy and NG5 editor
Bill Allen warning against publishing the CD with-
out permission fram photographers.

. It seems to be these two situations [that D
product is marketed to the general public and is
more interactive than microfiche] invite any judge—
and most certainly-any jury—to conclude that the
CD-ROM and microfiche are considerably different




products,” Kobersteen wrote. (Kobersteen is now the

magazine's director of photography.)
Around the same time, Nationa! Geographic il-
. lustrations editor Dennis Dimick sent an e-mail to
~Allen. “l attempted to point out the moral issues
of not making good faith efforts to find {and]
‘compensate all copyright holders,” he said in his
e-mail."l was essentially told by counsel this was
a business decision, and thank you for your emo-
- . tional arguments.”
in April, then executive editor Robert Poole also
appealed to Allen on both legal and moral grounds
in another written memo. “Since we expressly re-

“turned copyright to many authors,” he wrote, "I'do

" not see how we can take the position that it's ours
not theirs. We are republishing it in another form,

* for profit. Even if our legal position is sound (and |
don't think it is), our ethical position is not. Does
_anyone care about that?” '

Allen was certainly concerned, according to
Faulkner's court papers. In March 1997, Allen
wrote to his boss, NGS CEO and president John Fa-
hey, "We are so far down the road at this point
that we probably just have to keep smoothing as
many bumps as possible and drive like hell with
our fingers crossed.” -

“WE ARE SO FAR DOWN THE
ROAD AT THIS POINT, WE
PROBABLY JUST HAVE TO... .
DRIVE LIKE HELL WITH OUR
FINGERS CROSSED.”

—BILL ALLEN, MARCH "g7

NGS says those meSSages are also taken out of “EVEN “: OUR LEGAL

context. For instance, Kobersteen ‘and Poole
weren't making legal Judgments Instead, their

. concerns related to whether “as a matter of sound

business judgment, it would be prudent to embark
upon a course that was likely to upset contributors
to the magazine.”

NGS says it is confident that if the evidence is
“fairly presented and considered, the jury will find
that [NGS] did not willfully infringe [the photogra-
phers'] copyrights.”

But if NGS has’its way, the case won't get to
trial. The publisher has asked for summary dis-
missal on the grounds that the CD and its mag-
-azines are different versions of the same product,
and, so, as a matter of law, no copyright in-
fringement occurred,

An Atlanta appeals court already rejected that ar-
gument last year, however. That court ruled that the

NGS CD infringed photographer lerry Greenberg’s
copyright by reproducing several of his photos with-
out perrnission. NGS had argued that the CD was a
reproduction of its magazines In a different medi-
um, fike microfiche, so no permission was required.
The court disagreed with' NGS, concluding that the
CD was a compietely different product from the
magazine.The Supreme Court later affirmed the rul-
ing by refusing to review it. Greenberg’s case is now
in the penaity phase, and the photographer is also
using the internal memos to prove willful infringe-
ment—and boost the publisher's penalty.
Meanwhile, the saga of the CD has takén
ancther bizarre twist, Late last year, NG5 released
the latest version of the CD (The Complete National
Geographic: 112 Years on CD-ROM) with a license that

POSITION IS SOUND (Al\i’b|
DON'T THINK IT 15), OUR
ETHICAL POSITION IS NOT.”

—ROBERT POOLE, APRIL'97

permits buyers to re-use the images in. any digital
or print product, commercial or personal. in otherff- .
- words, the images were released as clip art.: S
"NGS says it was a mistake that nobody not|ced o
until a photographer's agent brought it to the pub
lisher’s attention on May 6—about six months af ‘

ter the release.

“Since that date, we have aggress:vely pursued L
says-
NGS$ spokesperson Mary Jeanne Jacobsen. She de- -

clined to say how many of the CDs were sold, but_ .~

a recall and remedies to fix the mistake,”

adds, “We know of no misuse by anyone who has
purchased the CD-ROM with the erroneous end-
user agreement,”

Ward says he's skeptical about the ablllty of NGS
to recall the CDs. "l don't see how it's possible for
NGS to contact buyers of the product because
there’s no mandatery registration,” he says.

Jacobsen says, “We have the names and address-

es of nearly all the people who bought the product
from the vendor because of the sales channels used;
for example, many were sold online. We are in the
process of contacting all purchasers by letter”

Fred Ward and Douglas Faulkner’s court papers
quoting the NGS's memos are now online at
<www.pdnonline.com/features/lawsuit/>.
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The National Geographic Society (NGS) was warned
repeatedly in advance by outside attorneys and its
own editorial staff that its ar¢hival CD product
j " would infringe the copyrights of photographers and
" expose the publisher to legal liability, according to
court documents filed in May by two phdtographers.

NGS now faces a barrage of lawsuits over The
Complete National Geographic CD, which reproduces
its complete magazine archive page by page. And
despite contradiction by its own internal docu-
ments, the publisher has steadfastly maintained in
its publlc statements and in court proceedings that
its CD doesn't infringe copyright.

Photographers suing the publisher are now using

not only infringed their copyrights, but did so will-
fully.If they succeed, NGS is likely to face much high-
er penalties than it would if found guilty of so-called
innocent infringement.

.'_:_By David Walker

5o far, the memos appear in court papers filed by
*photographers Douglas Faulkner and Fred Ward in a
. New Yotk federal court. -
<. ‘According to Faulkner's papers, NGS consulted
' 'several outside attorneys—prior to publishing the
+ first edition of the CD in 1997—for advice on
" 'whether it had the rights it needed to re-use images
i on the CD. One of the attorneys responded that the
* - publisher's legal liability could be as high as $16 mil-
~~lion for unauthorized use of images provided by
7| 'stock photo agencies. And that estimate was only
: -for stock photos published in the magazine between
'1'9'92 and 1996, according to Faulkner's court papers.
.. Asecond outside counsel told NGS that he did
iy not believe any of the photo licenses from stock
*_houses would permit re-use of the photos in an

alE T e
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the internal memos to botster their claims that NGS -

ACCORDING TO FAULKNER’S COURT PAPERS AN ATTORNEY

WARNED NGS ITS LEGAL LIABILITY COULD REACH
$16 MILLION FOR UNAUTHORIZED USE OF STOCK PHOTOS.

_archival CD, Faulkner asserts. The third attorney

apparent!y didn't give NGS a-direct warning
against publishing the CD, but according to
Faulkner, that atterney told NGS “there is equi-

“table appeal to [the] argument that a publisher

should not be able to profit from exploitation of
an author’s work in a different medium without
additional compensation. . .especially if exploita-
tion in the later medium was not centemplated
at the time of the contract.”

Author Jonathan Tasini was making just such an
argument against The New York Times at that time,

and he eventually prevailed in the Supreme Court’ 5

New York Times v. Tasini ruling last summer,

_NGS S INCRIMINATING

MO S

In the latest battles over the National Geogra phic
Society’s CD, photographers are using the

. publisher’s own internal memos and e-mails as

- evidence NGS willfully mfrmged copyrights.

Faulkner’s papers alsd cite a letter from NGS staff
attorney Suzanne Dupre, who told one of the pub-
lisher’s outside lawyers that reviewing contributor
contracts for “print use only” restrictions on photo
licenses would take too much time and effort. “we
are not clearing rights to images in these situa-
tions,” Dupre wrote, according to Faulkner's filing,

NGS went ahead and published the images
on the CD. anyway. Only in its third and latest
version of the CD—released late last year—did
NGS begin removing stock images provided for
use in the magazine with licenses that specified
“no electronic use.” In all, about 60 images have
been removed. _

in its response to charges that it infringed
Faulkner's images willfuily, NGS blasts the pho-

: tographer for“outright distortion of the record”

regarding the legal advice obtained by the pub-
lisher. “Two of the NGS’s three outside attorneys
as well as its in-house counsel, opined that the
Society had the right to publish The Complete Na-
tional Geographic,” NGS says.

Cne attorney, alleged by Faulkner to have
advised against the CD, is quoted by NGS as having
written, “[NG5] has a persuasive argument that
[publication of the CD] does not create any obliga-
tion to make additional payments to writers and
photographers. .

NGS also says oplmons about the legality of re-
using stock photos “is irrelevant” in Faulkner’s case

because his images were shot on assignment.

Besides quoting NGS lawyers, Faulkner's motion
also quotes various NGS staff members who al-
legedly warned NG5S executives during the produc-
tion phase of the CD that they were making an
ethical and legal mistake.

In March 1997, for instance, assistant director of
photography Kent Kobersteen sent an e-mail to di-
rector of photography Tom Kennedy and NGS editor
Bill Allen warning against publishing the CD with-
out permission from phatographers.

“..It seems to be these two situations [that CD
product is marketed to the general public and is
more interactive than microfiche] invite any judge—
and most certainly any jury—to conclude that the
CD-ROM and microfiche are considerably different

e | | |




' The Natlonal Geographic Society (NGS) was warned
‘repeatedly in advance by outside attorneys and its
own editorial staff that its archival CD.product

" 'would infringe the copyrights of photographers and

- expose the publisher to legal liability, according to
" court documents filed in May by two photographers.
:" U7 NGS now faces a barrage of lawsuits over The
‘: . .Complete National Geographic CD, which reproduces
.7 its complete magazine archive page by page. And
despite contradiction by its own internal docu-

- . ments, the publisher has steadfastly maintained in

.' . its public statements and in court proceedings that

. -its CD doesn't infringe copyright.

R Photographers suing the publisher are now using

.- theinternal memos to bolster their claims that NGS

‘.. not only infringed their copyrights, but did so will-

T fully. If they succeed, NGS is likely to face much high-

S er penalties than it would if found gurlty of so-called

o mnocent infringement. ‘

| | By David Walker

+ . So far, the memos appear in court papers filed by

__.“'bhotographers Douglas Faulkner and Fred Ward ina

-New York federal court.

;According to Faulkner's papers, NGS consulted
everal outside attorneys—prlor to publishing the
first. edition of the CD in 1gg7—for advice on
‘whether it had the rights it needed to re-use images
..on the CD, One of the attorneys responded that the
".‘pubhsher s legal liability could be as high as $16 mil-
“lion for- Gnauthorized use of images provided by

‘-‘1992 and 1996, according to Faulkner's court papers.

ot believe any of the photo licenses from stock
: houses would permlt re-use of the photos in an

—
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 NGS’ S INCRIMINATING

| In the Iatest battles over the Natlonal Geographlc
Society’s CD, photographers are using the:

. publisher’s own internal memos and e-mails as
evidence NGS willfully infringed copyrights.

tock photo-agencies. And that estimate was only.
or stock photos published in the magazine between

:~A second outside counsel told NGS that he did

ACCORDING TO FAULKNER’ S COURT PAPERS AN ATTORNEY
WARNED NGS ITS LEGAL LIABILITY COULD REACH
$16 MILLION FOR UNAUTHORIZED USE OF STOCK PHOTOS.

archival CD, Faulkner asserts. The third attorney

apparently didn’t. give NGS a direct warning

against publishing the CD, but according to
Faulkner, that attorney told NGS “there is equi-
table appeal to[the] argument that a publisher
should not be able to profit from exploitation of
an-author’s work in a different medium without
additional compensation. . .especially if exploita-
tion in the later medium was not contemplated
at the time of the contract.”

Author Jonathan Tasini was making just such an
argument against The New York Times at that time,
and he eventually prevailed in.the Supreme Court's
New York Times v. Tasini ruling last summer.

0S

* Faulkner's papers also cite a letter from NGS staff
attorney Suzanne Dupre, who told one of the pub-
lisher's outside lawyers that reviewing contributor
contracts for “print use. only” restrictions on photo
licenses would take too much time and effort. "We
are not clearing rights to:images in these situa-
tions," Dupre wrote, according to Faulkner’s filing.

NGS went ahead and published the images
on the CD anyway. Only in its third and latest
version of the CD—released late last year—did
NGS begin removing stock images provided for
use in the magazine with licenses that specified
“no electronic use.” In all, about 60 images have
‘been removed. ,

In its response to charges that it infringed
Faulkner's images willfully, NGS blasts the pho-

tographer for “outright distortion of the record”
regarding the legal advice obtained by the pub-
lisher, “Two of the NGS's three outside attorneys
as well as its in-house counsel, opined that the
Society had the right to publish The Complete Na-
tional Geographic,” NGS says.

One attorney, alleged by Faulkner to have
advised against the CD, is quoted by NGS as having
written, “[NGS] has a persuasive argument that
[publication of the CD] does not create any obliga-

“tion to make additlonal payments to writers and

photographers. ..
NGS also says opmlons about the legality of re-
using stock photos “is irrelevant” in Faulkner's case -

because his images were shot on assignment.

Besides quoting NGS lawyers, Faulkner’s motion
also quotes various NGS staff members who al-
legedly warned NGS executives during the produc-
tion phase of the CD that they were making an
ethical and legal mistake.

In March 1997, for instance, assistant director of
photography Kent Kobersteen sent an e-mail to di-
rector of photography Tom Kennedy and NGS editor
Bill Allen warning against publishing the CD with-
out permission from photographers.

. It seems to be these two situations [that CD
product is marketed to the general public and is
more interactive than microfiche] invite any judge—
and most certainly any jury—to conclude that the
CD-ROM and microfiche are considerably different




products Kobersteen wrote. (Kobersteen is now the
P magazme 's dlrector of photography)
"' Around the same time, National Geographic il-
-.::IUStratIOHS editor Dennis Dimick sent an e-mail to
. 7" Allen.“) attempted to point out the moral issues
" . of ,not making good faith efforts to find [and]
. i i 'compensate all copyright holders,” he sald in his
~iie-mail.“) was essentially told by counsel this was
. a business decision, and thank you for your emo-
“tional arguments.”
In-April, then executive editor Robert Poole also
appealed to Allen on both legal and moral grounds
©..in_another written memo. “Since we expressiy re-
j;-}turned copynght to many authors,” he wrote, "l do
~ not see how we can take the position that it's ours
"© __not theirs. We are republishing it in another form,

for profit. Even if our legal position is sound {and | -

" don't think it is), our ethical position is not. Does
_ anyone care about that?”

Allen was certainly concerned, according to
Faulkner's court papers. In March 1997, Allen
wrote to his bass, NGS CEO and president John Fa-
hey, “We are so far down the road at this point
that we probably just have to keep smoothing as
many bumps as possible and drive like hell with
our fingers crossed.” '

“WE ARE SO FAR DOWN THE
ROAD AT THIS POINT, WE.
PROBABLY JUST HAVE TO...
DRIVE LIKE HELL WITH OUR

- FINGERS CROSSED.”

~—BILL ALLEN, MARCH "97

NGS says those messages are also taken out of ¢ EVEN IF OUR LEGAL
POSITION IS SOUND: (AND

context. For ‘instance,” Kobersteen and Poole

"weren't making legal Ju‘dgments_ Instead, their
_concerns related to whether “as'a matter of sound

business judgment, it would be prudent to embark
upon a course that was likely to upset contnbutors
to the magazine.”

NGS says-it is confident that if the evidence is
“fairly presented and considered, the jury will find
that [NGS] did not willfully infringe [the photogra-
phers’] copyrights.”

But if NGS has its way, the case won't get to
trial. The publisher has asked for summary dis-
missal on the grounds that the CD and its mag-
azines are different versions of the same product,
and, so, as a matter of law, no copynght in-
frlngement occurred,

‘An Atianta appeals court already rejected that ar-

- gument last year, however. That court ruled that the

NGS CD infringed photographer jerry Greenberg’s
copynght by reproducing several of his photos with-
out permission. NG5 had argued that the CD was a
reproduction of its magazines in a different medi-
um, like microfiche, so no permission was required.
The court disagreed with NGS, concluding that the

CD was a completely different product from the

magazine. The Supreme Court later affirmed the rul-
ing by refusing to review.it, Greenberg’s case is now
in the penaity phase, and the photographer is also
using the internal memos to prove willful infringe-
ment—and boost the publisher's penalty.
Meanwhile, the saga of the CD has taken
another bizarre twist. Late last year, NGS_released
the latest version of the CD (The Complete National

Geographic: 112 Years on CD-ROM) with a license that

ETHICAL POSITION

DON'T THINK IT IS), OUR -
Is NOT’_-‘_;

—ROBERT POOLE, APRI

permits buyers to re-use the images in any digital .

or print product, commercial or personal. |n'othgr‘;i:'

" words, the Images were released as clip art. _
"NGS says it was a mistake that nobody noticed.

until a photographer’s agent brought it to the pub-
lisher's attention on May 6—about six months a
ter the release, '

"Since that date, we have aggressively pursued'

‘says

NGS spokesperson Mary Jeanne Jacobsen. She de-- o
clined to say how many of the CDs were sold, but. ..~ .~

a recall and remedies to fix the mustake

adds, “We know of no misuse by anyone who has

purchased the CD-ROM with the erroneous “end-
user agreement.”

- Ward says he's skeptlcal about the ability of NGS
to recall the CDs. “I don’t see how it's possible for
NGS to contact buyers of the product because
there’s no mandatory registration,” he says.

Jacobsen says, “We have the names and address-
es of nearly all the people who bought the product
from the vendor because of the sales channels used;
for example, many were sold online. We are in the
process of contacting all purchasers by letter.”

Fred Ward and Douglas Faulkner's court papers

quoting the NGS's memos are now online at
<www.pdnonline.com/features/lawsuit/>.
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" " The National Geographic Society (NGS) was warned
‘repeatedly in advance by outside attorneys and its

.- own editorial staff that its archival CD product
" would infringe the copyrights of photographers and
" expose the publisher to legal liability, according to -

court documents filed in May by two photographers.

" NGS now faces a barrage of lawsuits over The

Complete Nationa! Geographic CD, which reproduces
~ its complete magazine archive page by page. And
~ despite contradiction by its own internal docu-

ments, the publisher has steadfastly maintained in

its public statements and in court proceedings that
© - its CD doesn't infringe copyright.

Photographers suing the publisher are now using
_the internal memos to bolster their claims that NGS
. not only infringed their copyrights, but did so will-

- fully. If they succeed, NGS is likely to face much high-
er penalties than it would if found guilty of so-called
innocent infringement.

In the Iatest battles over the Natlonal Geographlc

. Society’s CD, photographers are' usingthe
“publisher’s own internal memos and e-mails as -

- evidence NGS willfully infringed copyrlghts |

;.:j' By David Walker

.So far, the memos appear in court papers filed by
‘photographers Douglas Faulkner and Fred Ward in a
New York federal court.

i ccordmg to Faulkner's papers, NGS consulted
everal outside attorneys—prior to publishing the
first edition- of the CD in 1997—for advice on
.whether it had the rights it needed to re-use images

lion for unauthorized use of images provided by
orstock photos published in the magazine between

’1992 and 1996, according to Faulkner's court papers.
7 A.second outside counsel told NGS that he did

Y
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on the CD, One of the attorneys responded that the
~publisher's legal liability could be as high as $16 mil- -

stock photo agencies. And that estimate was only

ot' believe any of the photo licenses from stock -
ouses wou!d permlt re-use of the photos in an

ACCORDING TO FAULKNER’S COURT PAPERS AN ATTORNEY
WARNED NGS ITS LEGAL LIABILITY COULD REACH
$16 MILLION FOR UNAUTHORIZED USE OF STOCK PHOTOS.

archival CD, Faulkner asserts The third attorney
apparently didn't give NGS a direct warning

against publishing the CD, but according to -

Faulkner, that attorney told NGS “there is equi-
table appeal to [the] argument that a publisher
should not be able to profit from exploitation of
an author’s work in a different medium without
additional compensation. . .especially if exploita-
tion in the later medium was not contemplated
at the time of the contract.”

Author Jonathan Tasini was making just such an
argument against The New York Times at that time, .

and he eventually prevailed in the Supreme Court’s
New York Times v. Tasini ruling last summer.

~ NGS’S INCRIMINATING

" Faulkner’s papers also cite a letter from NGS staff
attorney Suzanne Dupre, who told one of the pub-
lisher’s outside lawyers that reviewing contributor
contracts for “print use.only” restrictions on' photo
licenses would take too much time'and effort. “We
are not clearing rights to-images in these situa-
tions,” Dupre wrote, according to Faulkner's filing.
NGS went ahead and published the images
on the CD anyway. Only in its third and latest
version of the CD—released late last year--did
NGS begin removing stock images provided for

. use in the magazine with licenses that specified

“no electronic use.” In all, about 60 images have
been removed. o .

In its response to charges that it infringed
Faulkner's images willfully, NGS blasts the pho-

tographer':for- “outright distortion of the record”

regarding the legal advice obtained by the pub-
lisher. “Two of the NGS's three outside attorneys -

as well as its in-house counsel, opined that the
Society had the right to publish The Complete Na-
tional Geographic,” NGS says.

One attorney, alleged by Faulkner to have
advised against the CD, is quoted by NGS5 as having
written, “[NGS] has a persuasive.argument that

" [publication of the CD] does not create any obliga-

tion to make additional payments to. writers and

-photographers. . .."

NGS:also says opinions about the legality of re-

using stock photos “is irrelevant” in Faulkner's case

because his images were shot on assignment.

Besides quoting NGS lawyers, Faulkner’s motion

also quotes various NGS staff members who al-
legedly warned NGS executives during the produc-
tion phase of the CD that they were making an
ethical and legal mistake.

In March 1947, for instance, assistant director of

photography Kent Kobersteen sent an e-mail to di-

rector of photography Tom Kennedy and NGS editor
Bill Allen warning against publishing the CD with-
out permission from photographers.

“.. It seems to be these two situations [that CD
- product is marketed to the general public and Is

more interactive than microfiche] invite any judge—
and most certainly any jury—to conclude that the

CD-ROM and microfiche are considerably different

i e




: products " Kobersteen wrote (Kobersteen is now the
_magazine's director. of photography.)
- - Around the same ‘time, National Geographic il-
e Iustratlons editor Dennis Dimick sent an e-mail to
_AHen “| attempted to point out the moral issues
" . of ,not making good faith efforts to find [and]
i ;ompensate all copyright holders,” he said in his

; tronai arguments.”
¥ In April, then executive editor Robert Poole also
" appealed to Allen on both legal and moral grounds

~. in_another written memo. “Since we expressly re-

~turned copynght to many authors,” he wrote, | do
- not see how we can take the position that it's ours
+ . not thetrs. We are republishing it in another form,

anyone care about that?”

Allen was certainly concerned, according to
Faulkner's court papers. In March 1997, Allen
wrote to his boss, NGS CEO and president John Fa-
hey, “We are so far down the road at this point
that we probably just have to keep smoothing as
many bumps as possible and drive like hell with
our fingers crossed.”

“WE ARE SO FAR DOWN THE
ROAD AT THIS POINT, WE
PROBABLY JUST HAVE TO...
DRIVE LIKE HELL WITH OUR
FINGERS CROSSED.”

—BILL ALLEN, MARCH "g7

- e-mail. "l was essentially told by counsel this was -
a busmess decision, and thank you for your emo- -

. for profit. Even if our legal position is sound (and 1
-+ -don't think it is),.our ethical position is not. Does’

NGS says those messages are aiso taken out of “ EVEN IF QU R LEGAL :
POSITION IS SOUND (AND I
DON'TTHINKIT 1S), OUR *
ETHICAL POSITIO

context. For: mstance Kobersteen and Poole

weren't making’ legal judgments Instead, their
_concerns related to whether “as a matter of sound

business judgment, it would be prudent to embark
upon a course that was llkely to upset contributors
to the magazine.” :

NGS says it is confident that if the evidence is
“fairly presented and considered, the jury will find
that [NGS] did not willfully infringe [the photogra-
phers'] copyrights.” '

But if NGS has its way, the case won't get to
trial. The publisher has asked for summary dis-
missal on the grounds that the CD and its mag-
azines are different versions of the same product,

. and, so, as a matter of law, no copyright in-

fringement occurred.
‘An Atlanta appeals court aiready rejected that ar-

- gument last year, however. That court ruled that the

NGS CD infringed photographer Jerry Greenberg's
copyright by reproducing several of his photos with-

out permission. NGS had argued that the CD was a
reproduction of its magazines in a different medi-
um, like microfiche, so no permission was required.
The court disagreed with NGS, concluding that the
CD was a completely different product from the
magazine. The Supreme Court later affirmed the rul-

ing by refusing to review.it. Greenberg’s case is now

in the penalty phase, and the photographer is also
using the internal memos to prove willful infringe-
ment—and boost the publisher’s penalty. -
Meanwhile, the saga -of the CD has taken
another bizarre twist. Late last year, NG5S released
the latest version of the CD (The Complete National
Geographic: 112 Years on CD-ROM) with a license that

1S NOT.”
—ROBERT POOLE, Ararau, 9

permits buyers to re-use the rmages in any ‘digital .
or print product, commercial or personal. In‘other';
" words, the images were released as clip art.

'NGS says it was a mistake that nobody notices
until a photographer’s agent brought it to the pub
lisher's attention on May 6—about srx mon hs:
ter the release.

“Since that date, we have aggressrvely pursue
a recali and remedies to fix the mistake,” say

NGS spokesperson Mary Jeanne Jacobsen. She’ de--
clined to say how many of the CDs were sold, byt;

adds, "We know of no misuse by anyone who has

purchased the CD-ROM with the erroneous end-

user agreement.” '
Ward says he’s skeptrcal about the ability of NGS

to recall the CDs. "t don't see how it's possible for-

NGS to contact buyers of the product because

- there's no mandatoery registration,” he says.

Jacobsen says, “We have the names and address-
es of nearly all the peopie who bought the product
from the vendor because of the sales channels used;
for example, many were sold online. We are in the
process of contacting all purchasers by letter”

Fred Ward and Douglas Faulkner’s court papers
quoting the NGS's memos are now online at
<www.pdnonline.com/features/lawsuit/>,
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Story 231
GEOGRAPHIC GUILTY OF COPYRIGHT INF RINGEM ENT

June 16, 1999

Judge Joan A. Lenard has found that National Geographic Society infringed the copyright of
underwater photographers Jerry and Idaz Greenberg when they used the Greenberg's copyrighted
images as reference materials for two projects without permission or compensation, The case was
heard in Federal Court in the Southern District of Florida in Miamt,

The case has been referred to Maglstrate Judge William C, Turmnoff for the purposes of holding a

settlement conference to determine the amount National Geographic will be required to pay to the
Greenbergs. /

This is the first time National Geographic has been found guilty of copyright infringement of a

photographer's work. Thc case may open the door for Iegal action by other photographers against the
Society, _

In a review of the facts of the case it was shown that Walter Cutler, the work-for-hire illustrator hired
by the Society to produce illustrations for an educational GeoPack project, impropetly used books
produced by the Greenbergs as reference for his illustrations.

On his working drawings Cutler noted the page references referring to the photographs he had copied
s0 the Society editors could verify that the illustrations were ageurate, This clearly laid the
responsibility on the Society editors because they were fully aware of what had been done and were
responsible to obtain proper permissions and deal with compensation issues.

Cutler's illustrations also met the test of “substantial similarity” according to Judge Lenard. The
Greenbergs bad produced overlgys from their books that clearly showcd the illustrations were alimost
exact matches of the Greenberg's photos.

In challenging the Greenbergs' motion for Summary Judgement on Liability, lawyers for National
Geographic Society argued that the newly created illustration did not violate the Greenbergs'
copyright, and "that even if these images reflect copyrighted material, this use constitutes "fair use”,

Judge Lenard found that the illustrations “improperly infringed the photographs at issue, and that the
doctrine of fair use is not applicable to these facts."

‘The court took into consideration the four nonexclusive factors to be considered when determining
whether the fair use doctrine apphes and concluded, "that nmther the GeoPack product nor the Jason
Project poster qualify as fair nse.”

The four factors are:

1 - the purpose and character of the use, including whether such use s of a commercial nature
or is for nonprofit educational purposes;

2 - the nature of the copyrighted work;

3 - the amount and substantiality of the portion used in relation to the copyrighted work as a

(1



GEOGRAPHIC GUILTY OF COPYRIGHT INFRINGEMENT Page 2 of 2

whole; and '
4 - the effect of the use upon the potential market for or value of the copyrighted work,

The courts detailed presentation of the facts related to each of these points should be useful to others
faced with a "fair use" claim by any organization, and particularly Nationa! Geographic.

Counts three and four in the Greenberg's case are not a part of this decision and dealt with the use of
the Greenbergs copyrighted images in the "108 Years of National Geographic on CD-ROM". Earlier

in the proceedings lawyers for National Geographic argued that these two counts should - be
considered based on the "Tasini" decision.

On this point the judge agreed with National Geographic and the arguments for the use of the
Greenberg's images in that project were not heard. The Greenbergs have the option to appeal that
decision of the judge.

Oral arguments for the appeal of the "Tasini” decision have been heard in the New York Appeals

court and all parties are presently waiting for the judge's ruling in that case. The results of that case
could affect the Greenbergs ultimate decision.

——
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Subj: Law.com 'report on Greenberg Case

Date: Friday, October 6, 2000 10:14:48 AM _
From: fward @ erols.com o
To: - Berger@tanhelp.com, lulukiku@aol.com, dausten@ hoosier.net,

DWALKER@EPIX.NET, psihov@aol.com

Here is an almost instant report on LAW.COM about Jerry Greenberg's
Appeals Gourt hearing in Atlanta on Tuesday, Oct. 3, 2000.

©2000 Law.com

_ Page printed from: hitp://Awww.law.com

Case Could Alter Copyright Law for Internet, CD Use
K. Robin McDonald

Fuiton County Dally Report

October 5, 2000

In"a case that pits a freelance photographer against a publisher, an
11th U.S. Circuit Court of Appeals panel could redefine copyright law to

fit today's high-tech era.

A three-judge pane! of Atlanta's 11th U.S. Circuit Court of Appeals on
Tuesday heard oral arguments on whether the National Geographic
Society viclated copyright law when it reproduced on CD-ROM disks a
series of magazines containing freelance photographer Jerry
Greenberg's photos without his permission. Greenberg v. National

Geographic Society, No. 00-10510-C (11th Circ. Oct. 3, 2000).

The case is being watched closely by publishers. Kilpatrick Stockton
partner Joseph M. Beck has filed a “friend of the court" brief on behalf

of Gannett Co., The New York Times Co., Time Inc., the Times Mirror
Co., Hatchette Filipacchi Magazines, the Tribune Co., the Magazine
Publishers of America and the Newspaper Association of America. In
that brief, Beck claims a ruling favoring Greenberg "would seriously
diminish public access to a substantial portion of the historical record

compiled by this nation's magazines and neWspapers."

The American Society of Photographers has countered with a brief on
Greenberg's behali.

A district court judge in Florida last year ruled that the National

Geographic Society's CD-ROM set had not infringed on Greenberg's
photo copyrights.

In oral arguments that lasted a nearly unprecedented 90 minutes
Tuesday, the judicial panel aggressively questioned opposing counsel

and laid out in often blunt language issues that are surfacing in
Internet :
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and computer copyright suits across the country.
SIMILAR CASE BEFORE HIGH CCURT

The Greenberg case is similar to a New York case pending before the
U.S. Supreme Court. In Tasini v. The New York Times, 206 F.3d 161,
(2nd Circ., Sept. 24,1999, amended Feb. 25, 2000) a 2nd Circuit panel
ruled last year that newspaper and magazine publishers must obtain

reprint permission from freelancers and other independent contractors
for works pubiished on the Internet through electronic archives such as
Nexis.

The Atlanta panel included Judge Gerald B. Tjoflat, Chief Judge R.
Lanier Anderson |, and Judge Stanley F. Birch Jr. Anderson was one of
two appeals court judges last year who revived a copyright

infringement suit against CBS by the family of Martin Luther King Jr. A
federal district court judge had ruled that King's "l Have A Dream®
speech was in the public domain. But Anderson penned the appeals
court opinion that King's copyright had not been forfeited. Birch is a
scholar of intellectual property law whose courthouse portrait depicts

him holding "Nimmer on Copyright," the definitive legal text on

copyright law.

Among the legal issues raised by the judges:

* Who owns publication rights—the freelancer or the publisher?—for a
medium that was not expressly included in a licensing agreement
because the medium did not exist at the time of the agreement.

* Is a publisher's reproduction, without alteration, of back magazine
issues on CD-ROM a simple compilation, equivalent to microfilm or
microfiche reproduction, which is allowed by copyright law?

* Does translating the published material to a new computer medium
and adding a separately copyrighted search engine that functions as an
index sufficiently alter the freelancer's work so that it is derivative

and,

thus, subject to copyright protection?

At stake are royalties that publishers could be forced to share with
freelancers whenever they reproduce and sell the freelancers' published
works in merchandise designed for computer access.

Said Birch: "All this is about who gets the money, whether you
[publishers] can get the money, or have 1o share it with some author.”

PHOTOGRAPHER'S CONTRAGTS

Greenberg has been selling photos for publication in The National
Geographic since 1961. According to Greenberg's attorney, Norman
Davis of the Miami firm Steef Hector & Davis, the photographer's
contracts generally included a copyright clause stating that, after
publication, all rights to his photos reverted to him. In addition, in
1985, Greenberg wrote to the magazine, asking for a letter clarifying.
his ownership of the rights to his published photos. The magazine's
attorney complied in a notarized letter reassigning the rights to
Greenberg's published photos to the photographer, Davis said.
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But in 1997, the National Geographic Society began selling a set of 30
CD-ROM disks containing 108 years of The National Geographic, which
included Greenberg's photos. Greenberg contended the society had no
right to republish his photos because they had reassigned the photo
rights to him and because the CD-ROM set was "a new derivative work"
protected by federal copyright law. .

The CD-ROM set, in addition to contair}ing reprints of each magazine

cover and contents, also included a video sequence of moving covers,
including one shot by Greenberg.

‘A NEW ANTHOLOGY"

Greenberg's attorney argued in his appellate brief that the CD-ROM set
was "a new anthology" rather than a simple reprint. National
Geographic, Davis argued, retained the rights to reprint only copies of
the original magazine. ‘

"Congress," he wrote, "did not intend to permit the inclusion of
previously published freelance contributions —? such as the Greenberg
photoegraphs --in & completely new anthology or in later collective

works not in the same series. The society cannot contend that The
Complete Geographic is a collective work in the same series as each
issue of the monthly magazine."

But defense attorney Robert Sugarman of the New York law firm Weill,
Gotshal & Manges argued that the reproduction, including revisions, of
the original publication are not a copyright-infringement, In his
appellate brief, he argued that the CD-ROM library was no different
from bound volumes of The National Geographic or reproductions on
microfilm and microfiche. ' '

“The difference in the medium is immaterial," he wrote. "The fact that
muitiple issues of the magazine are included on one CD-ROM disk is
immaterial, just as the inclusion of more than one issue of the
magazine in a bound volume or on a roll of microfilm or microfiche is
immaterial,

The addition of tables of contents, introductions and advertisements is
immaterial, just as the addition of tables of contents and indices in
bound volumes, microfilm and microfiche is immateriat.”

IS CD SET A REPRINT?

From the bench, Judge Anderson searched for a distinction between
selling the CD-ROM set of National Geographics and simply selling
bound volumes of back issues, which Davis acknowledged did not
infringe Greenberg's copyright. And he pondered whether binding a
decade's worth of issues in a single volume was truly the same as
"binding" them on a computer disk.

“The question in my mind is whether reproduction in a computer format
constitutes a sufficient transformation,” he said. "You say the medium
makes no difference. But here, the medium creates a new market."
Does the legal privilege that grants publishers certain reprint rights
extend to that new market, he asked. :

Anderson also questioned whether a collective work refers to a single
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-published issue or to the entire, historical body of the publication.

The
difference is key, he noted. If the entire back list of a publication is

considered a single "collective work" to which a freelance author,
iNustrator or photographer contributed, copyright law may permit
reprints or revisions of multiple issues in a single volume without
infringement.

Said Davis: "Each magazine is & collective work. The combined product
is

a different collective work."
Anderson aiso asked at what point a revised edition of a collective work

might metamorphose into a new, derivative publication. Greenberg's
lawyer, the judge noted, argued that the National Geographic's
CD-ROM “is so changed it is more than a revision, it is a derivative
work. If you're wrong in that, you lose." But, Anderson added, "] think
you may be right on that.”

Birch and Tjoflat zeroed in on the details of the contracts between
Greenberg and The National Geographic and how clearly those
contracts spelled out the disposition of the photo copyrights.

“| don't see how anybody can decide this case without knowing what
the contract arrangements were," Tjoflat complained. “They told us
nothing in the record that sets out the agreements."

And Birch noted that copyright law only comes into play "if there's a
void, if the contract doesn't speak to it." If the licensing agreements
between a freelancer and a publisher do not include reproducing a
purchased work in a new medium or as a new product, *You lose," he
told Sugarman, the National Geographic's attorney. "If the licensing
agreement doesn't contemplate it, you lose.”

BIRCH: MEDIUM MATTERS

Birch also took issue with Sugarmans argument that the medium in
which a work was reproduced |s irrelevant.

“If an author of a novel gives a I:cense ... o a publisher to publish a

novel in hardback or in softback, we're saying the medium doesn't
matter. A publisher can make a movie of it, too. Of course not. The
medium matters in copyrights. One of the exclusive rights of the author
is to make a derivative work. If a CD-RCM constitutes a derivative

work, they [the National Geographic Society] are in violation of an

exclusive right of the author.”

Like Anderson, Birch questloned whether the Natlonal Geographic's
CD-ROM set is really a compilation or whether the National Geographic
Society and Mmdscape which produced the CD-ROM set, are being
disingenuous in making that claim. Birch noted that both the somety
and Mindscape secured new copyrlghts for the set.

"What a CD-ROM set is reaily- not analogous to is bound volumes,” he
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said. "What you've got is a brand new work for a new medium for a
new market that was never contemplated by the parties or in the
licensing agreement. ... | suggest the author has exclusive right to
make derivative works. It is as plain as day to me this is a derivative
work, and the society has exercised a right it doesn't have."
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Subject: Fwd: Geographic Guilty of Copyright Infringement
Date: Mon, 21 Jun 1989 10:23:43 -0600
From: "Howard M, Paul" <hmpauli ral.com> .
To: v ASEL .

Newsgroups: bitlistproc.stockphoto

Forwarded with permission of Jim Pickerell. My thanks to Jim -- on behalf
of all subscribers -- for allowlng me to forward this, which originally
appeared in his Selling Stock newsletter.

Howard

>The following is & story I posted last week on my Selling Stock si?e.
»Jerry Greenberg want to be sure that you saw 1k, The case numbar is
>87-3924 -CIV-Lenard/Turnoff 1f you would like more infermatien and the
»declelion was filed op June 8th,

>

»Jim Pickwerell

-
>*GEOGRAPHIC GUILTY OF COPYRIGHT INFRINGEMENT
-~

*Judge Joan A. lenard has found thatr National Geographic¢ Society infringed
>the copyright of underwater publishers Jerry and Idaz Greenberg when they
~>used the Greenberg's copyrighted images as reference materials for two
>projects without permigsion or compensation. The case was heard in Pederal
»Court in the Southern District of Florida in Miami.

o :

»The case has been referred to Magistrate Judge William c. Turnoff for the
*purposes of holding a settlement conferspce to determine the amount
>*National Geographic will be required to pay to the Greenbergs.

>

>This 1s the first time National Ceographic has been found guilty of
>copyright Infringement of a phokographer's work., The case may open the
>door for legal actlon by other photographers against the Soclety.

b

>In a review of the facts of the cage it was shown Fhat Walter Cutler, the
*Work-for-hire illustrator hired by the Society to produce illust:ations for
»an educational GeoPack project, improperly used books produced by the
>Greenberys as reference for hils 1llustrations.

b3 .

>0n hls working drawings Cutler noted the page references referring ko the
*pliotographs he had ecpiled so the Socilety editors could verify that the
>illustrations were accurate, This clearly laid the responsibility on the
*Society editors because they were fully aware of what had been done and
*were respongible to obtain proper permissions and deal with compensation
»lggued.

>

>Cutler's illustrations alsoe met the test of “subgtantial similardity™
*according to Judge Lenard, The Greenbergs had produced overlays from thelr
>*hooks that clearly showed the 1llustrations were almost exact matches of
*the Greenbery's photos,

>

>In challenging the Greenbergs' motion for Summary Judgement on Liability,
>lawyers for National Geographic Society argued that the newly created
>i{llustration did not violate the Greenbergs' copyright, and "that evenr 1f
>these images reflect copyrighted material, thia uge congtitutes “fair use”.
h-9

~Judge Lenard found that rhe illustrations "improperly infringed tha
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GREENBERG PREVAILS AGAINST NGS

MIAMI—-A federal judge has ruled that the National
Geographic Society infringed photographer Jerry
Greenberg's copyright by reproducing six of his images
without permission. One of the images appeared on
a poster promoting the Society's Jason Project. The other

__PDNEWS

five appeared in a educational toy titled "World Oceans
and Seas.

In 1994, the Geographic entered into a licensing
agreement with Educational Insights, a for-profit California
company, to produce and distribute  “World Oceans'
and Seas. “Greenberg alleged that the Geographic
rendered his photos as illustrations, then incorporated
those drawings into the product. For the Jason Project
poster, the Geographic reproduced one of Greenberg's
images directly. |

In a summary judgment, Judge Joan Lenard ruled that
the illustrations were “substantially similar” to Greenberg's
copyrighted photographs, despite some changes.

She also rejected the Geographic's fair use defense on
the grounds that both products in question copied the sub-
stantial elements of Greenberg’s images without transform-
ing them in any significant way, and because both products
adversely affected Greenberg's market for his images.
Lenard also noted that the spiral-bound “World Oceans and
Seas” is a.commercial product, another factor that disquali-
fied it as a fair use.

Damages will be set by a court-supervised mediator.

Previously, Lenard rejected other copyright infringement
daims that Greenberg filed against the Geographic for unau-
thorized use of his images:on a CD, product called "The
Complete National Geographic!’ That ruling was based on
the controversial Tasini decision, which held that publishers
may reproduce articles in databases and on CDs without
permission from the authors, -
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»photographs at issue, and that the doctrine of fair use iy not applicable
~Lo thege facts,v '

-

>The court tock into consideration the four nonexclusive factors to be
»oonsldared when determining whether the fair use doctrine applies and
»concluded, "that neither the GeoPack product nor the Jasen Profect poster
>qualify ag failr use.® )

P ]

*The four factors are:

*>1 - the purpose and character of the use, Including whether such use is of
*& commergial nature or is For nonprofit educational purposes;

>¢ - the nature of the copyrighted work:

>3 - the amount and Substantiality of the portion used in relation to the
roopyrighted work as g whole; and

>4 - the effect of the use upon the potential market for or value of the
»>copyrighted work,

- .

>The courts detatled bresentation of the facts related to each of these
*points should be usefy] to others faced with a "fair use® claim by any
*>organization, and particularly National Geographic.

>

*Counts three and four in the Greenberg's case are not a part of this
>decision and dealt with the use of the Greenberys copyrighted images in the.
>"108 Yoars of Nstional Geographlc on CD-ROM". Earlier in the proceedings
*lawyera for National Geographic argued that the "Tasini® cecision in the
>Soukhern Digtrict of New York confirmed their right to make uFes in the
>1108 Yearst pProject without compensating photegraphars in any way. The
‘»Greenberg's argued that "Tasini” sheuld have no bearlng on thelr case
*bacause that decision was belng appealed.

>
>0Un thig point the Fudge agreed with National Geographic and issued a
*partial summary Judgment on rhe two counts. Thus, the arguments relating

>to the uge of the Greenberg's images in the "108 Years" project were never
>heard. The Greenbergs have the option to appeal that decision of the Judge,
>

*Oral arguments for the appaal of the "Tagini” deeizion have besn heard in
>the New York Appeals court and all parties are pregently walting for the
>judge’'s ruling in that case. The results of that case could affect the
>Greenberg's ultimate decision,

»

*Jim Plckerell

*Selling Stock

b

>www.pickphoto, com/sso

*Jim@chkd, com

.................................

For Information on Market Lead E-mall & Fax Services
Visit The STOCKPHOTO Network Web Site =» beto://www. stockphoto. nat.

---------------------------------
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said they wanted 1o use one his images for a CD-ROM and that they were offering $100 (or the use,

Photographer: "What are the rights yml'liasking for?”
NGI: (She laughs) and then explains the rights.
Photographer: "Send me that in writing and I'l} get back to you."

It would appear that they imay have been getting the question about rights a lot, and they know that anyone
who asks the question is not likely to accept their offer.

108 Years of National Geographic CD-ROM

NGl is planning Lo also offer the "108 Ycars of National Geographic" on DVD in the near future, Many
photographers and stock agents think this is another new use, and that another fee should be paid fm this use.

Of course two times $0 is still $0.

As reported in March, Jerry and Idaz Greenberg have filed suit in federal court in Miami against National
Geographic for copyrlght infringement in connection with the use of their images on the 108 years CD-ROM

project, as well as a previous infringement by National Geographic.

- There are 4 counts to the Greenberg's case -- 2 in connection with the 108 years and 2 with the other
infringement. In a preliminary hemme the judge dissmissed the two counts that were connected with the 108
years project taking the position that Tasini vs. NY Times was controlling on these issucs.

The judge ruled that copying is permitied under Tasini's mterpretatlon of 201(c) of the Copyright Act as a
revision of each issue of the magazine.

The Greenbergs believe the judge erred in this decision and will appeal. However, they can not appeal this
aspect of their case until the other two counts of the case are seitled at the fower court level. They are
proceeding with discovery and taking depositions, but it seems unlikely that the 108 Years issue will go to

\ appeal before sometime later next year.

ASMP has agreed to supply an amicus brief to the Appea]s Court, and has told their members, "ASMP feels
this is an important issue with far reaching consequences.'

ost Transparency Settlement

Photo Resources Hawaii recently received a settlement from National Geographic of between $750 and $1500
per image for the loss of 43 transparencies.

Tami Dawson reports that she had submitted 43 images at the request of National Geographic Traveler
magazine. Traveler's records show that the package arrived in the building, but from that point on no one can

remember secing the images.

When Traveler magazine finally acknowledged that the images were lost they turned the matter over to their
insurance company. Initially, the insurance company contacted Dawson with a very low and upacceptable
offer. At that point Dawson called the National Geographic legal department. She suggested that their
insorance company might not really understand the value of transparencies. She pointed out, in a friendly way,
that she really didn't want to take the matter to court, but she would if she couldn't get a better offer.

Within 48 hours she had an acceptable offer. They were able to negotiate diffcrent fees that ranged between
$750 and $1500 per transparency depending on the value of transparency. All this was taken care of without

the ncce<;31ty of Dawson Emng a lawyer.




Council of America (PACA), American Society of Picture Professionals (ASPP), North American Nature |
- Photography Association (NANPA), American Institute of Graphic Arts, American Society of Journalists and

- Authors, Authors Guild, Garden Writers Association of America, Graphic Artists Guild, Independent Writers of
Southern California, Outdoor Writers Association of America, PEN Center USA West, Science Fiction and
Fantasy Writers of America, Society of American Travel Writers Freelance Council, Volunteer Lawyers for the
Arts, Washington Independent Writers, Writers Guild of America East and Writers Guild of America West.:

According to Patricia Fetch of the Chicago law firm of Peterson & Ross, who is directing the appeal, final
paperwork from both sides is due April 7, to be followed by oral arguments, probably in April or May:.

Geographic CD-ROM

In December, Jerry and Idaz Greenberg filed suit against National Geographic for copyright infringement in
connection with the use of their images in Geographlc s 30-disc set. of CD-ROMs. The case was brought in
federal court in the Southern District of Florida.

Geographic refused to settle and has chosen to move ahead with litigation. It appears that Geographic believes
any settlement will resultina landshde of claims from hundreds of photographers who would expect similar
treatment. Therefore, it appears Geograpluc mtends to force litigation of every claim.

The Greenbergs and thezr lawyer, Norman Davxs have a hlstory of successful htigatlons against other
infringers. In one case reported in the March 1994 issue of Taking Stock Stanley Michael's Inc. a T-shirt
manufacturer settled for $ 195,000 just prior to the case being heard in federal court.

The GTeenberg case will probably be the ﬁrst to go to tnal and this might take place as early as sometime thlS
summer. Another suit has been filed in New York by Douglas Faulkner, Louis Psihoyos and Matrix stock
agency There are at least 40 other claimants who have retained counsel and will be closely watching the results
-of the Greenberg case.
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Forwarded with permission of Jim Picksrell, My thanks to Jim -- on behalf
of all subscribers -- for allowlng me to forward this, which originally
appeared in his Selling Stock newszletter.

Howard

>The following is a story I posted last week on my Selllng Stock Si§e.
sJerry Greenberg want to be gsure that you saw it. The case number is

>87-3924-CIV-Lenard/Turnoff 1f you would like more Iinformation and the
»decislion was filled on June 8th.

>

>Jim Pickerell

-3

>GEOGRAPHIC GUILTY OF COPYRIGHT INFRINGEMENT
>

>Judge Joan A. Lenard has found that National Geographic Society infringed
»*the copyright of underwater publishers Jerry and Idaz Creenberg when they
>used the Greenberg's copyrighted images as reference materials for Ewo
*projects without permission or compensation. The case was heard in Federal
»*Court in the Southern District of Florida in Miami,

-]

»The case has been referred to Magistrate Judge Willlam C, Turnoff for the
*purposes of holding a settlement conference to determine the amount
*Natlonal Geographic will be required to pay to the Greenbergs.

> .

>This 1s the first time Natlonal Geographic has been found quilty of
>copyright Infringement of a photographer's work. The case may open the
>door for legal actlon by other photographers against the Soclety.

>

>In a review of the facts of the case it wags shown that Walter Cutler. the
swork-for-hire 1llustrator hired by the Soclaty to produce illustrations for
ran educational GeoPack project, improperly used books produced by Ethe
>Creenberys as reference for his illustrations.

>

>On his workling drawings Cutler pnoted the page references referring to tha
>photographs he had copied so the Society editors could verify that the
rillustrations were accurate, This clearly laid the regponsibiliity on the
»Scciety editors because they were fully aware of what had been done and
>were responsible to obtain proper perm:ssions and deal with compensation
~fgsues,

-~

-

>Cutler's 1llustratlons also met the test of "substantial similarity”
*according to Judge Lenard, The Greenbergs had produced overlays from their
*books that clearly showed the 1llustrations were almost exact matches of
*the Greenberyg's photos.

-

>In challenging the Greenbergs' motlon for Sumnmary Judgement on Liabiliey,
>lawyars for National Geographic Society argued thab the newly created
*>illustracion did not vioclate the Greenbergs’' copyright, and “that even if
>these images reflacek copyrighted material, thlg use congtitutas "falr user.
-

>Jurdge Lenard found Fhat the illustrations "improperly infringed the
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Subj: Law.com report on Greenberg Case

Date: Friday, October 6, 2000 10:14:48 AM _ _
From: = - fward@erols.com . '
To: Berger@tanhelp.com, lulukiku@aol.com, dausten@hoosier.net,

DWALKER@EPIX.NET, psihov@acl.com :

- Here is an almost instant report on LAW.COM about Jérry Greenberg's
Appeals Court hearing in Atlanta on Tuesday, Oct. _3, 2000. -~

©2000 Law.com : .
Page printed from: http://www.law.com

Case Could Alter Copyright Law-for Internet, CD Use
R. Robin McDonald '
Fulton County Daily Report

. QOctober 5, 2000

In & case that pits a freelance'photographer against a publisher, an
11th U.S. Circuit Cop(t of Appeals panel could redefine copyright law to

fit today's high-tech era,

A three-judge panel of Atlanta's 11th U.S. Circuit Court of Appeals on
Tuesday heard oral arguments on whether the National Geographic
Society violated copyright law when it reproduced on CD-ROM disks a
series of magazines containing freelance photographer Jerry
Greenberg's photos without his permission. Greenberg v. National
Geographic Society, No. 00-10510-C (11th Circ. Oct. 3, 2000).

The case is being watched closely by publfishers. Kilpatrick Stockton
partner Joseph M. Beck has filed a "friend of the court" brief on behalf

of Gannett Co., The New York Times Co., Time Inc., the Times Mirror
Co., Hatchette Filipacchi Magazines, the Tribune Co., the Magazine
Publishers of America and the Newspaper Assogciation of America. In
that brief, Beck claims a ruling favoring Greenberg "would seriously
diminish public access to a substantial portion of the historical record

compiled by this nation's magazines and newspapers.”

The American Society of Photographers has countered with a brief on
Greenberg's behalf.

A district court judge in Florida last year ruled that the National
Geographic Society's CD-ROM set had not infringed on Greenberg's
_photo copyrights.

:‘In oral arguments that lasted a nearly unprecedented 90 minutes
Tuesday, the judicial panel aggressively questioned opposing counsel

and laid out in often blunt language issues that are surfacing in
Internet '
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and computer copyright suits across the country.
SIMILAR CASE BEFORE HIGH COURT

The Greenberg case is similar to a New York case pending before the
U.S. Supreme Court. In Tasini v. The New York Times, 206 F.3d 161,
(2nd Circ., Sept. 24,1999, amended Feb. 25, 2000) a 2nd Circuit panel
ruled last year that newspaper and magazine publishers must obtain

reprint permission from freelancers and other independent contractors
for works published on the Internet through electronic archives such as
Nexis. . ‘

The Atlanta panel included Judge Gerald B. Tjoflat, Chief Judge R.
Lanier Anderson lll, and Judge Stanley F. Birch Jr. Anderson was one of
two appeals court judges last year who revived a copyright
infringement suit against CBS by the family of Martin Luther King Jr. A
federal district court judge had ruled that King's "l Have A Dream"
speech was in the public domain. But Anderson penned the appeals
court opinion that King's copyright had not been forfeited. Birch is a
scholar of intellectual property law whose courthouse portrait depicts

him hoiding "Nimmer on Copyright,” the definitive legal text on

copyright law.

Ar_ﬁong the legal issues raised by the judges:

» Who owns publication "rights—the freelancer or the publisher?—for a -
medium that was not expressly included in a licensing agreement
because the medium did not exist at the time of the agreement.

* Is a publisher's reproduction, without alteration, of back magazine
issues on CD-ROM a simple compilation, equivalent.to microfilm or
microfiche reproduction, which is allowed by copyright-law?

* Does translating the published material to a new computér medium
and adding a separately copyrighted search engine that functions as an

index sufficiently alter the freelancer's work so that it is derivative
and,

thus, subject to copyright protection?

At stake are royalties that publishers could be forced to share with
freelancers whenever they reproduce and sell the freelancers' published
works in merchandise designed for computer access.

Said Birch: "All this is about who gets the money, whether you
[publishers] can get the money. or have to share it with some author.”

PHOTOGRAPHER'S CONTRACTS

Greenberg has been selling photos for publication in The National
Geographic since 1961. According to Greenberg's attorney, Norman
Davis of the Miami firm. Steel Hector & Davis, the photographer's
contracts generally included a copyright clause stating that, after
publication, all rights to his photos reverted to him. In addition, in
1985, Greenberg wrote'to the magazine, asking for a letter clarifying
“his ownership of the rights to his published photos. The magazine's
attorney complied in a notarized letter reassigning the rights to
Greenberg's published photos to the photographer, Davis said.
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But in 1997, the National Geographic Society began selling a -set of 30
CD-ROM disks containing 108 years of The National Geographic, which -
included Greenberg's photos. Greenberg coniended the society had no
right to republish his photos because they had reassigned the photo
tights to him and because the CD-ROM set was "a new derivative work"
protected by federal copyright law. :

The CD-ROM set, in addition to containing reprints of each magazine

cover and contents, also included a video sequence of moving covers,
including one shot by Greenberg.

‘A NEW ANTHOLOGY'

Greenberg's attorney argued in his appeliate brief that the CD-ROM set
was "a new anthology" rather than a simple reprint. National
Geographic, Davis argued, retained the rights to reprint only copies of
the original magazine. '

"Congress," he wrote, "did not intend to permit the inclusion of
previously published freelance contributions —? such as the Greenberg
photographs --in a completely new anthology or in later collective
works not in the same series. The society cannot contend that The
Complete Geographic is a collective work in the same series as each
issue of the monthly magazine."

But defense attorney Robert Sugarman of the New York law firm Well,
Gotshal & Manges argued that the reproduction, including revisions, of
the original publication are not a copyright infringement. In his
appellate brief, he argued that the CD-ROM library was no different
from bound volumes of The National Geographic or reproductions on
microfilm and microfiche. '

"The difference in the medium is immaterial,” he wrote. "The fact that
multiple issues of the magazine are included on one CD-ROM disk is
immaterial, just as the inclusion of more than one issue of the _
magazine in a bound volume or on a roll of microfilm or microfiche is
immaterial.

The addition of tables of contents, introductions and adverﬁsements is
immaterial, just as the addition of tables of contents and indices in
bound volumes, microfilm and microfiche is immaterial."

IS CD SET A REPRINT?

From the bench, Judge Anderson searched for a distinction between
selling the CD-ROM set of National Geographics and simply selling
bound volumes of back issues, which Davis acknowledged did not
infringe Greenberg's copyright. And he pondered whether binding a
decade’s worth of issues in a single volume was truly the same as
"binding" them on a computer disk.

"The question in my mind is whether reproduction in a computer format

constitutes a sufficient transformation," he said. “You say the medium
‘makes no difference. But here, the medium creates a new market."
- Does the legal privilege that grants publishers certain reprint rights

extend to that new market, he asked.
Anderson also questioned whether a collective work refers to a single
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published issue or to the entlre historical body of the publlcatlon
The
difference is key, he noted. If the entire back list of a pubhcatton is

considered a single "ccllective work”™ to which a freelance author,
iltustrator or photographer contributed, copyright law may permit
reprints or revisions of multiple issues in a single volume without
infringement.

Said Davis: "Each magazine is a collective work. The combiried product
is S

a different collective work."
Anderson also asked at what point a revised edition of a collective work

might metamorphose into a new, derivative publication. Greenberg's
lawyer, the judge noted, argued that the National Geographic's
CD-ROM '"is so changed it is more than a revision, it is a derivative
work. if you're wrong in that, you lose." But, Anderson added, "l think
you may be right on that."

Birch and Tjoflat zeroed in on the details of the contracts between
Greenberg and The National Geographic and how clearly those
contracts spelled out the disposition of the photo copyrights.

" don't see how anybody can decnde this case without knowing what
the contract arrangements were," Tjoflat complained. "They told us
nothing in the record that sets out the agreements.”

And Birch noted that copyright law only comes into play "if there's a
void, if the contract doesn't speak to it." If the licensing agreements
between a freelancer and a publisher do not include reproducing a
purchased work in a new medium or as a new product, "You lose,” he
told Sugarman, the National Geographic's attorney. "If the licensing
agreement doesn't contemplate it, you lose."

BIRCH: MEDIUM MATTERS

Birch also took issue with Sugarman's argument that the medium in
which a work was reproduced is irrelevant.

"If an author of a novel gives a license ... to a publisher to publish a

novel in hardback or in softback, we're saying the medium doesn't
matter. A publisher can make a movie of it, too. Of course not. The
medium matters in copyrights. One of the exclusive rights of the author
is to make a derivative work. If a CD-ROM constitutes a derivative
work, they [the National Geographic Society] are in violation of an
exclusive right of the author.”

Like Anderson, Birch questioned whether the National Geographic's
-CD-ROM set is really a compilation or whether the National Geographic
-Society and Mmdscape which produced the CD-ROM set, are being
» disingenuous in making that claim. Birch noted that both the society
and Mindscape secured new copyrights for the set.

“What a CD-ROM set is really not analogous to is bound volumes," he
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said. "What you've got is a brand new work for a new medium for a
new market that was never contemplated by the parties or in the
licensing agreement. ... | suggest the author has exclusive right to
make derivative works. It is as plain as day to me this is a derivative
work, and the society has exercised a right it doesn't have.”
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Subj: Law.com report on Greenberg Case

Date: Friday, October 6, 2000 10:14:48 AM
From: fward@erols.com _
To: © - Berger@tanhelp.com, lulukiku@aol.com, dausten@hoosier.net,

- DWALKER@EPIX.NET, psihov@aol.com

Here is an almost instant report on LAW.COM about Jerry Greenberg's
Appeals Court hearing in Atlanta on Tuesday, Oct. 3, 2000.

©2000 Law.com
Page printed from: http://www.law.com

Case Could Alter Copyright Law for Internet, CD Use
R. Robin McDonald
Fulton County Daily Report

October 5, 2000

In a case that pits a freelance photographer against a publisher, an
11th U.S. Circuit Court of Appeals panel could redefine copyright law to

fit today's high-tech era.

A three-judge panel of Atlanta's 11th U.S. Circuit Court of Appeals on
Tuesday heard oral arguments on whether the National Geographic
Society violated copyright law when it reproduced on CD-ROM disks a
series of magazines containing freelance photographer Jerry
Greenberg's photos without his permission. Greenberg v. National
Geographic Society, No. 00-10510-C {11th Circ. Oct. 3, 2000).

The case is being watched closely by publishers. Kilpatrick Stockton
partner Joseph M. Beck has filed a "friend of the court" brief on behalf

of Gannett Co., The New York Times Co., Time Inc., the Times Mirror
Co., Hatchette Filipacchi Magazines, the Tribune Co., the Magazine
Publishers of America and the Newspaper Association of America. In
that brief, Beck claims a ruling favoring Greenberg "would seriously
diminish public access to a substantial portion of the historical record

compiled by this nation's magazines and newspapers."

The American Society of Photographers has countered with a brief on
Greenberg's behalf.

A district court judge in Florida last year ruled that the National
Geographic Society's CD-ROM set had not infringed on Greenberg's
photo copyrights.

In oral arguments that lasted a nearly unprecedented 90 minutes
Tuesday, the judicial panel aggressively questioned opposing counsel

and laid out in often blunt language issues that are surfacing in
Internet

8-10-00 America Online : Lulukiku Page 1




and computer copyright suits across the country.
SIMILAR CASE BEFORE HIGH COURT

The Greenberg case is similar to a New York case pending before the
U.S. Supreme Court. In Tasini v. The New York Times, 206 F.3d 161,
{2nd Circ., Sept. 24,1999, amended Feb. 25, 2000) a 2nd Circuit panel
ruled last year that newspaper and magazine publishers must obtain

reprint permission from freelancers and other independent contractors
for works published on the Internet through electronic archives such as
Nexis.

The Atlanta panel included Judge Gerald B. Tjcflat, Chief Judge R.
Lanier Anderson I, and Judge Stanley F. Birch Jr. Anderson was one of
two appeals court judges last year who revived a copyright

infringement suit against CBS by the family of Martin Luther King Jr. A
federal district court judge had ruled that King's "| Have A Dream”
speech was in the public domain. But Anderson penned the appeals
court opinion that King's copyright had not been forfeited. Birch is a
scholar of intellectual property law whose courthouse portrait depicts

him holding "Nimmer on Copyright," the definitive legal text on

copyright law.

Among the legal issues raised by the judges:

* Who owns publication rights—the freeiancer or the publisher?—ifor a
medium that was not expressly included in a licensing agreement
because the medium did not exist at the time of the agreement.

* Is a publisher's reproduction, without alteration, of back magazine
issues on CD-ROM a simple compilation, equivalent to microfilm or
microfiche reproduction, which is allowed by copyright law?

» Does translating the published material to a new computer medium
and adding a separately copyrighted search engine that functions as an
index sufficiently alter the freefancer's work so that it is derivative

and,

thus, subject to copyright protection?

At stake are royalties that publishers could be forced to share with
freelancers whenever they reproduce and sell the freefancers' published
works in merchandise designed for computer access.

Said Birch: "All this is about who gets the money, whether you
[publishers] can get the money. or have to share it with some author."

PHOTOGRAPHER'S CONTRACTS

Graenberg has been selling photos for publication in The National
Geographic since 1961. According to Greenberg's attorney, Norman
Davis of the Miami firm Steel Hector & Davis, the photographer's
contracts generally included a copyright clause stating that, after
publication, all rights to his photos reverted to him. In addition, in
1985, Greenberg wrote to the magazine, asking for a letter clarifying
his ownership of the rights to his published photos. The magazine's
attorney complied in a notarized letter reassigning the rights to
Greenberg's published photos to the photographer, Davis said.
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But in 1997, the National Geographic Society began selling a set of 30
CD-ROM disks containing 108 years of The National Geographic, which
included Greenberg's photos. Greenberg contended the society had no
right to republish his photos because they had reassigned the photo
rights to him and because the CD-ROM set was "a new derivative work"
protected by federal copyright law.

The CD-ROM set, in addition to containing reprints of each magazine

cover and contents, also included a video sequence of moving covers,
including one shot by Greenberg.

‘A NEW ANTHOLOGY'

Greenberg's attorney argued in his appellate brief that the CD-ROM set
was "a new anthology" rather than a simple reprint. National
Geographic, Davis argued, retained the rights to reprint only copies of
the original magazine,

“Congress," he wrote, "did not intend to permit the inclusion of
previously published freelance contributions —? such as the Greenberg
photographs --in a completely new anthology or in later collective
‘works not in the same series. The society cannot contend that The
Complete Geographic is a collective work in the same series as each
issue of the monthly magazine."

But defense attorney Robert Sugarman of the New York law firm Weil,
Gotshal & Manges argued that the reproduction, including revisions, of

“ the original publication are not a copyright infringement. In his
appellate brief, he argued that the CD-ROM library was no different
from bound volumes of The National Geographic or reproductions on
microfilm and microfiche.

"The difference in the medium is immaterial," he wrote. "The fact that
multiple issues of the magazine are included on one CD-ROM disk is
immaterial, just as the inclusion of more than one issue of the
magazine in a bound volume or on a roll of microfilm or microfiche is
immaterial.

The addition of tables of contents, introductions and advertisements is
immaterial, just as the addition of tables of contents and indices in
bound volumes, microfilm and microfiche is immaterial."

IS CD SET A REPRINT?

From the bench, Judge Anderson searched for a distinction between
selling the CD-ROM set of National Geographics and simply selling
bound volumes of back issues, which Davis acknowledged did not
infringe Greenberg's copyright. And he pondered whether binding a
decade's worth of issues in a single volume was truly the same as
"binding" them on a computer disk.

“The question in my mind is whether reproduction in a computer format
constitutes a sufficient transformation," he said. "You say the medium
makes no difference. But here, the medium creates a new market."
Does the legal privilege that grants publishers certain reprint rights
extend to that new market, he asked.

Anderson also questioned whether a collective work refers to a single
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published issue ¢r to the entire, historical body of the publication.
The
difference is key, he noted. If the entire back list of a publication is

considered a single “collective work" to which a freelance author,
illustrator or photographer contributed, copyright law may permit
reprints or revisions of multiple issues in a single volume without
infringement.

Said Davis: "Each magazine is a collective work. The combined product -
is

a different coliective work."
Anderson also asked at what point a revised edition of a collective work

might metamorphose into a new, derivative publication. Greenberg's
lawyer, the judge noted, argued that the National Geographic's
CD-ROM "is so changed it is more than a revision, it is a derivative
work. If you're wrong in that, you lose." But, Anderson added, "] think
you may be right on that."

Birch and Tjoflat zerced in on the details of the contracts between
Greenberg and The National Geographic and how clearly those
contracts spelled out the disposition of the photo copyrights.

"I don't see how anybody can decide this case without knowing what
the contract arrangements were," Tjoflat complained. "They told us
nothing in the record that sets out the agreements."

And Birch noted that copyright law only comes into play "if there's a
void, if the contract doesn't speak to it." If the licensing agreements
between a freelancer and a publisher do not include reproducing a
purchased work in a new medium or as a new product, "You lose," he
told Sugarman, the National Geographic's attorney. "If the licensing
agreement doesn't contemplate it, you lose."

BIRCH; MEDIUM MATTERS

Birch also took issue with Sugarman's argument that the medium in
which a work was reproduced is irrelevant.

"If an author of a novel gives a license ... to a publisher to publish a

novel in hardback or in softback, we're saying the medium doesn't
matter. A publisher can make a movie of it, too. Of course not. The
medium matters in copyrights. One of the exclusive rights of the author
is to make a derivative work. If a CD-ROM constitutes a derivative
work, they fthe National Geographic Society] are in violation of an
exclusive right of the author.*

Like Anderson, Birch questioned whether the National Geographic's
CD-ROM set is really a compilation or whether the National Geographic
Society and Mindscape, which produced the CD-ROM set, are being
disingenuous in making that claim. Birch noted that both the society
and Mindscape secured new copyrights for the set.

"What a CD-ROM set is really not analogous to is bound volumes," he
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said. "What you've got is a brand new work for a new medium for a
new market that was never contemplated by the parties or in the
licensing agreament. ... i suggest the author has exclusive right to
make derivative works. It is as plain as day to me this is a derivative
work, and the society has exercised a right it doesn't have."
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Subyj: List of arganizations filing briefs against Greenberg

Date: Tuesday, May 30, 2000 4:59:16 PM
From: fward @erols.com ' _
To: "~ Adlernovel@aol.com, ben@blackstar.com, billgarret@aol.com, lulukiku@aol.com,

neweramik@aol.com, dirck.halstead @ pressroom.com, mgsret @ megatropic.com

Some photographers on the list asked for the names of the organizations
filing Amici Curiae, Friends-of-the Court briefs, on behalf of National
Geographic and against underwater photographer Jerry Greenberg in Miami.
Jerry's case against NGS for copyright infringements related to the :
CD108 GD produgct is on appeal in federal court.

Such a list shows who is interested in Tasini and other cases where
creators want to protect themselves against the unauthorized use of

- their material. Such a list suggests who has the most to gain in the
current wave of "rights grab" activities.

Those filing against photographer Jerry Greenberg and in favor of
National Geographic's position to publish every picture and text ever
printed in the magazine without compensation to the thousands of writers
and photographers are:

Magazine Publishers of America, Inc.

Newspaper Association of America, Inc.

Gannett Co., Inc.

Hachette Filipaccchi Magazines, Inc.

The New York Times Company

Time Inc.

Times Mirror Co. {Newsday)

Tribune Company

Now you know.

Fred Ward
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LEGAI. DEVELﬂPMENTS

TASINI RULING THWARTS GREENBERG

VS. NATIONAL GEO

MIAMI—A federal judge has thrown out part of photogra-
pher Jlerry Greenberg's copyright infringement claim

against National Geographic, saying the publisher did not -

improperly reuse the photographers’ pictures on a CD
compilation of its printed magazines.

The Florida court based its ruling on the 1997 Tasini rul-

ing, in which a New York federal court said that electronic
databases and CD-ROMS are revisions of original printed
works—rather than derivative works—if they preserve an orig-
inal selection or original arrangement of content and don't dif-
fer "by miore than a trivial degree” from the preceding work.

Under copyright law, revisions are permitted without the
permission of contributors; derivative works are not.

The National Geographic argued that its CD product,
called The Complete National Geographic, was a revision of
the printed magazines. The CD contains an exact image of
each page as it appeared in the magazine.

Greenberg argued that the CDs constituted denvatlve
works because each CD begins with a short display of im-
ages from ten different magazine covers. (One of those dis-
plays includes the January 1962 cover showing Greénberg’s
picture of a woman scuba diving around a coral reef)) The

D product is also copyrighted as a separate work, he says.

But the court disagreed, saying that the CDs are recog-
nizable versions of the periodicals, and therefore “revisions.’
Greenberg intends to appeal the ruling, "I think the

PDNEWS_

judge made a serious error in applying Tasini,” says his at-

torney, Norman Davis. “The facts of that case are totally
different from this one

Greenberg has also claimed infringement against the.

Geographic for unauthorized use of his images in other
products. Those claims were unaffected by the summary rul-
ing on the CD compilation, and are sfifl pending.

PAPARAZIO WINS JUDGEMENT
LOS ANGELES—A California jury awarded celebrity shoot-
er Alan Zanger $4,500 in damages on July 22 in his civil
suit against actor Alec Baldwin.,

The suit stemmed from a 1995 incident in which Zanger

‘photographed Baldwin and his wife, actress Kim Basinger,
returning home with their newborn daughter, Zanger had ac- -

cused Baldwin of assaufting him, but Baldwin was acquitted
of criminal assault charges in 1996.

Zanger subsequently filed a civif claim against Baldwin for. .

assaulf, battery and negligence. Baldwin counter-sued
Zanger for assault, invasion of privacy and negligence. The
jury rejected all but the negligence claims of both parties.
Baldwin's negligence caused Zanger $6,000 worth of
damages, the jury found. Zanger's negligence :caused

Baldwin no monetary damage, - but it contributed to

Baldwin's negligence, the jury said. As a resul, Zanger 5 dam-
age award was reduced 25 percent.

Zanger says he was vindicated by the jury’s rejection of
Baldwin's invasion of privacy claim. “I won the right to be
able to take my photos,” he says. “Celebrities can't pick and
choose when they want to be photographed!
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LEGAL DEVELOPMENTS

TASINI RULING THWARTS GREENBERG
VS. NATIONAL GEO
MIAMI—A federal judge has thrown out part of photogra-

pher Jerry Greenberg's copyright infringement claim

against National Geographic, saying the publisher did not

improperly reuse the photographers’ pictures on a CD .

compilation of its printed magazines.

The Florida court based its ruling on the 1997 Tasini rul-
ing, in which a New York federal court said that electronic
databases and CD-ROMS are revisions of original printed
works—rather than derivative works—if they preserve an orig-
inal selection or original arrangement of content and don't dif-

fer “by more than a trivial degree” from the preceding work.

~ Under copyright law, revisions are permitted without the
permission of contributors; derivative works are not.

The National Geographic argued that its CD product,

~ called The Complete National Geographic, was a revision of
the printed magazines. The CD contains an exact image of
each page as it appeared in the magazine.

Greenberg argued that the CDs constituted derivative

works because each CD begins with a short display of im-

ages from ten different magazine covers. (One of those dis-
plays includes the January 1962 cover showing Greenberg's
 picture of a woman scuba diving around a coral reef)) The
- CD product is also copyrighted as a separate work, he says.
But the court disagreed, saying that the CDs are recog-
nizable versions of the periodicals, and therefore “revisions.’
Greenberg intends to appeal the ruling. “I think the

judge made a serious error in applying Tasini,” says his at-

torney, Norman Davis. “The facts of that case are totally
different from this one.” : : :
Greenberg has also claimed 1nfrmgement against the.

Geographic for unauthorized use of his images in other

products. Those claims were unaffected by the summary rul-
ing on the CD compilation, and are still pending.

PAPARAZZO WINS JUDGEMENT |
LOS ANGELES—A California jury awarded celebrity shoot-

er Alan Zanger $4,500 in damages on July 22 in his civil

suit against actor Alec Baldwin.

The suit stemmed from a 1995 incident in which Zanger |
photographed Baldwin and his wife, actress Kim Basinger,
returning home with their newborn daughter. Zanger had ac-

- cused Baldwin of assaulting him, but Baldwin was acquitted

of criminal assault charges in 1996.

Zanger subsequently filed a civil claim against Baldwin for
assault, battery and negligence. Baldwin counter-sued
Zanger for assault, invasion of privacy and negligence. The
jury rejected all but the negligence claims of both parties.

Baldwin's negligence caused Zanger $6,000 worth of
damages, the jury found. Zanger's negligence caused
Baldwin no monetary damage, but it contributed to
Baldwin's negligence, the jury said. As a result, Zanger's dam-
age award was reduced 25 percent.

Zanger says he was vindicated by the jury's rejection of
Baldwin's invasion of privacy claim. “l won the right to be
able to take my photos,” he says. “Celebrities can't pick and
choose when they want to be photographed.’ '




GREENBERG PREVAILS AGAINST NGS

MIAMI—A federal judge has ruled that the National
Geographic Society infringed photographer Jerry
Greenberg's copyright by reproducing six of his images
without permission. One of the images appeared on
a poster promoting the Society’s Jason Project. The other

Q

PDNEWS

five appeared in a educational toy titled "World Oceans
and Seas!” _

In 1994, the Geographic entered into a licensing
agreement with Educational Insights, a for-profit California
company, to produce and distribute “World Oceans
and Seas. “Greenberg alleged that the Geographic
rendered his photos as illustrations, then incorporated
those drawings into the product. For the Jason Project
poster, the Geographic reproduced one of Greenberg's

. images directly.

In a summary judgment, Judge Joan Lenard ruled that
the illustrations were “substantially similar” to Greenberg’s
copyrighted photographs, despite some changes.

She also rejected the Geographic’s fair use defense on
the grounds that both products in question copied the sub-
stantial elements of Greenberg's images without transform-
ing them in any significant way, and because both products
adversely affected Greenberg's market for his images.
Lenard also noted that the spiral-bound “World Oceans and
Seas” is a commercial product, another factor that disquali-
fied it as a fair use.

Damages will be set by a court-supervised mediator.

Previously, Lenard rejected other copyright infringement
cdlaims that Greenberg filed against the Geographic for unau-
thorized use of his images on a CD, product called "The
Complete National Geographic” That ruling was based on
the controversial Tasini decision, which held that publishers
may reproduce articles in databases and on CDs without
permission from the authors.




PHOTOGRAPHERS SUE NATIONAL GEOGRAPHIC OVER CD USAGES

Six photographers and a picture agency have filed
two separate copyright infringement claims in New
York and Miami against the National Geographic
Society. Both ¢laims dispute the Geographic’s right
to re-use photographs in a CD compilation of back
issues of National Geographic magazine without the
photographers permission.

Photographerlerry Greenberg and his wife, Idaz, are
seeking an injunction in U.S. District Court in Miami
‘barring. the Geographic from distributing his pho-
tographs as part of the compilation. The Greenbergs
are also seeking unspecified damages.

In U.S. District Court in Manhattan, photographers
Douglas Faulkner and Louis Psihoyos, along with Matrix
International, filed a similar action. Matrix is acting as
agent for photographers Roger Hutchings and Rick
Rickman in the action.

National Geographic Ventures, a for-profit subsidiary
of the non-profit National Geographic Society, began
distributing “The Complete National Geographic: 108
Years of National Geographic Magazine on CD-ROM”
last fall. Most photographers were not paid for the re-

use of their pictures in the 30-disc set.

The Society asserts that it did not need the photog-
raphers’ permission because the new product was not
a reuse, but a simple revision of the magazine in a new
format. The Society has cited the case of Tesini et al. vs.
The New York Times to defend its position. That federal
court decision said publishers can re-distribute printed
articles on CD and on databases, provided the articles
are unchanged from their original print versions,

The Greenbergs argue that National Geographic had
no right to re-use their work without prior permission”
because the CD compilation “is not a further use’ or &

‘revision’ of a pre-existing collective work. [It] is a new
collective work, by virtue of the collection, selection,
arrangement and assembly of materials...some entire-
ly new—in a product that as a whole constitutes an
original authorship of work.”

A similar argument was rejected by the Judge in the
Tasini case, which was heard in a New York federal
court. The Miami federal court is not bound by the
Tasini decision, however,

The plaintiffs in the New York case take a different

tack, arguing that the National Geographic Society had
no right under the original contracts to trarisfer the [i-
cense to its subsidiary, National Geographic Ventures,
to create for-profit products. “...The original agreements
[were] made at a time when it was not in the contem-
plation of the parties that the images would be used for
profit and commercial use in a National Geographic
magezine on CD-ROM; the intent was only educational
and/or non-profit use,” the plaintiffs assert. = .

Matrix contends that “the original. hcense .agree- i

ments provided for one-time print on paper nghts only” |
according to Matrix co-owner Jonathan Wells Wells also
says he has those terms in writing.

Moreover, he adds, Geographic had approached
Matrix earlier, offering to pay $75 per picture fora 20-
year additional license—and Matrix refused the offer.

One of the Matrix photographers named in the orig-
inal suit, Sarah Leen, withdrew from the suit in
January. She is the only one who is still active with
Nafional Geographic.

Court dates forthe two cases have not been set.

—David Walker
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: ASMP amicus brief

: support is sought

As this issue of the BULLETIN
i was going to press, the Society
i had been approached to file

: amicus briefs in two important
i cases. Costs for these briefs

: would be met from the Legal

i Action Fund.

: The first case, Chavez v.

i Arte Publico Press et al started
{ in the Southern District of

: Texas and is before the 5th

i Circuit. It deals with the issue

i of whether states are immune
i from copyright infringement

: suits and will be the first case

: dealing with that issue since

i the 1990 amendment to the

i Copyright Act. The general

i understanding of that amend-
ment was that states could be
: sued under the Copyright Act.

i However, the 5th Circuit has

i held that provision to be uncon-
stitutional. If that decision

{ stands, ASMP believes that
i every state and local govern-

! ment, including school boards,
i will be free to use copyrighted

: material, without restrictions

i and without licensing fees.

i ASMP has been asked to par-

: ticipate in the amicus brief

: being filed by the Association of
i ‘American Publishers, the

{ Association of American
University Presses, the Authors

Guild, the National Music
Publishers Association, and the
Software Publishers
Association. ASMP is also
expected to participate in a
companion case, Rodriguez v.
Texas Commission on the Arts
dealing with the same issue.

The second case involves
the National Geographic CD-
ROM praject in which more
than 100 years’ issues of
National Geographic were :
scanned and placed on a set of
CDs. While the magazine owns |

the rights to much of the mater-

ial, some individuals, including
ASMP member Jerry
Greenberg, own some rights to
some of it. A number of |
Greenberg’s pictures appear in
the CD collection. Greenberg
sued for copyright infringement
in the U.S. District Court for the
Southern District of Florida

‘where the judge dismissed

most of the counts in the com-
plaint, taking the position that
Tasini v. NY Times is control-

ling. The judge ruled that copy-

ing is permitted under Tasini's
interpretation of Section 201

(c) of the Copyright Act as'a
revision of each issue of the =
magazine. Greenberg is appeal- |
ing and has sought an ASMP =
amicus brief. ASMP feels this

is an important issue with far
reaching consequences.




L

: ASMP amicus brief

: support is sought

As this issue of the BULLETIN
i was going to press, the Society
i had been approached to file

{ amicus briefs in two important
i cases. Costs for these briefs

i would be met from the Legal

{ Action Fund.

The first case, Chavez v.

i Arte Publico Press et al started
: in the Southern District of

i Texas and is before the 5th

i Circuit. It deals with the issue

i of whether states are immune
from copyright infringement

i suits and will be the first case

: dealing with that issue since

i the 1990 amendment to the

i Copyright Act. The general

i understanding of that amend-

: ment was that states could be
i sued under the Copyright Act.

i However, the 5th Circuit has

i held that provision to be uncon-
: stitutional. If that decision

i stands, ASMP believes that
i every state and local govern-

i ment, including school boards,
will be free to use copyrighted

: material, without restrictions

: and without licensing fees.

i ASMP has been asked to par-

: licipate in the amicus brief

{ being filed by the Association of
i American Publishers, the

{ Association of American |
i University Presses, the Authors

Guild, the National Music

‘Publishers Association, and the

Software Publishers
Association. ASMP is also
expected to participate in a

- companion case, Rodriguez v.

Texas Commission on the Arts
dealing with the same issue.

- The second case involves
the National Geographic CD-
ROM project in which more
than 100 years’ issues of
National Geographic were :
scanned and placed on a set of
CDs. While the magazine owns
the rights to much of the mater- :
ial, some individuals, including
ASMP member Jerry
Greenberg, own some rights to
some of it. A number of
Greenberg's pictures appear in
the CD collection. Greenberg -
sued for copyright infringement
in the U.S. District Court for the
Southern District of Fiorida
where the judge dismissed
most of the counts in the com-
plaint, taking the position that.
Tasini v. NY Times is control-
ling. The judge ruled that copy-
ing is permitted under Tasini's
interpretation of Section 201
(c} of the Copyright Act as a
revision of each issue of the
magazine. Greenberg Is appeal-
ing and has sought an ASMP
amicus brief. ASMP feels this
IS an important issue with far
reaching consequences




GEOGRAPHIC GUILTY OF COPYRIGHT INFRINGEMENT s Page | of 2

Story 231
GEOGRAPHIC GUILTY OF COPYRIGHT INF RINGEM ENT

June 16, 1999

Judge Joan A. Lenard has found that National Geographic Society infringed the copyright of
underwater photographers Jerry and Idaz Greenberg when they used the Greeuberg's copyrighted
images as reference materials for two projects without permission or compensation, The case was
heard in Federa) Court in the Southern District of Florida in Miami,

The case has been referred to Magistrate Judge William C. Turnoff for the purposes of holding 2
settlement confergnce to determine the amount National Geographic will be required to pay to the
Greenbergs. - / '

This is the first time National Geographic has been found guilty of copyright infringement of a

photographer’s work. The case may open the door for legal action by other photographers against the
Society.

In a review of the facts of the case it was shown that Walter Cutler, the work-for-hire illustrator hired
by the Society to produce illustrations for an educational GeoPack project, impropetly used books
produced by the Greenbergs as reference for his ilInstrations.

On his working drawings Cutler noted the page references refetring to the photographs he had copied
so the Society editors could verify that the ilJustrations were accurate. This clearly laid the
responsibility on the Society editors because they were fully aware of what had been done and were
responsible to obtain proper permissions and deal with compensation issues.

Cutler's illustrations also met the test of "substantjal similarity” according to Judge Lenard. The
Greenbergs had produced overlays from their books that clearly showed the illustrations were almost
exact matches of the Greenberg's photos.

In challenging the Greenbergs' motion for Summary Judgement on Liability, lawyers for National
Geographic Society argued that the newly created illustration did not violate the Greenbergs'
copyright, and "that even if these images reflect copyrighted material, this use constitutes "fair use”,

Judge Lenard found that the illustrations "impraperly mfnngcd the photographs at issue, and that the
doctrine of fair use is not applicable to these facts.”

The court took into consideration the four nonexclusive factors to be considered when determining

whether the fair use doctrine applies and concluded "that netther the GeoPack product nor the Jason
Project poster qualify as fair use.”

The four factors are:

1 - the purnose and character of the use, including whether such use is of a commercial nature
or is for nonprofit educational purposes;

2 - the nature of the copyrighted work;
3 - the amount and substantiality of the portion used in relation to the copynbhtcd work asa
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whole; and
4 - the effect of the use upon the potential market for or vatue of the copyrighted work.

. The courts detailed presentation of the facts related to cach of these pomts should be useful to others
faced with & “fair use” clajm by any organization, and particularly National Geographic.

Counts thtee and four in the Greenberg's case are not a part of this decision and dealt with the use of
the Greenbergs copyrighted images in the "108 Years of National Geogtaphic on CD-ROM". Earlier
in the progeadings lawyers for National Geographic argued that these two counts should *  be
considered based on the "Tasini" decision.

On this point the judgc agreed with National Geographic and the arguments for the use of the
Greenberg's images in that project were not heard. The Greenbergs have the option to appeal that
decision of the judge. .

Oral arguments for the appeal of the "Tasini” decision have been heard in the New York Appeals
court and all parties are presently waiting for the judge's ruling in that case. The results of that case
could affect the Greenbergs uftimate decision.

© ©1998 SELLING STOCK

The above copyrighted article(s) arc for the sole use of Selling Stock subseribers and may not be ¢opied, reproduced,

excerpted or distributed in aty manner to non-subseribers without the written permission of Jim Pickerell, the editor, For

subscription information contact: Selling Stock 110 Frederick Avenue, Suite A, Rockville, MD 20850, phone 30 [-231-
- Q720, fax 301-309-0941, ¢-mail: jim@chd.com,

Rules for sunm‘:!y:rng...t.ﬁs‘;.ci.hack

Input Feedback

R

QAT Roturn o News Contents

«m Retura to Analysis Coments




Jun-17-99 11:06A FRINK PHOTO/WATERHOUSE 305-451-5147 P.O1

GEOGRAPHIC GUILTY OF COPYRIGHT INFRINGEMENT Page 1 of 2

5 Story 231
GEOGRAPHIC GUILTY OF COPYRIGHT INF RINGEM ENT

June 16, 1999

Judge Joan A. Lenard has found that National Geographic Sociefy infringed the copyright of
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In challenging the Greenbergs' motion for Summary Judgement on Liability, lawyers for National
Geographic Society argued that the newly created illustration did not violate the Greenbergs'
copyright, and "that even if these images reflect copyrighted material, this use constitutes "fair use",

Judge Lenard found that the illustrations "improperly infringed the photographs at issue, and that the
doctrine of fair use is not applicable to these facis.”

The court took into consideration the four nonexclusive factors to be considered when determining
whether the fair use doctrine applies and concluded, "that neither the GeoPack product nor the Jason
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GREENBERG PREVAILS AGAINST NGS

MIAMI—A federal judge has ruled that the National
Geographic Society infringed ' photographer Jerry
Greenberg's copyright by reproducing six of his images
without permission. One of the images appeared on
a poster promoting the Society's Jason Project. The other

PDNEWS

five appeared in a educatiohai toy titled “World Oceans
and Seas

In 1994, the Geographic entered into a licensing
agreement with Educational Insights, a for-profit California
company, to produce and distribute “World Oceans
and Seas. “Greenberg alléged that the Geographic
rendered his photos as- illustrations, then incorporated
those drawings into the product. For the Jason Project

poster, the Geographic reproduced one of Greenberg's

images directly.

In a summary judgment, Judge Joan Lenard ruled that
the illustrations were “substantially similar” to Greenberg's
copyrighted photographs, despite some changes.

‘She also rejected the Geographic’s fair use defense on
the grounds that both products in question copied the sub-

- stantial elements of Greenberg's images without transform- -

ing them in any significant way, and because both products
adversely affected Greenberg's market for his images.
Lenard also noted that the spiral-bound "World Oceans and
Seas” is a commerdial product, another factor that disquali-
fied it as a fair use. :
Damages will be set by a court—supemsed mediator.
Previously, Lenard rejected other copyright infringement
daims that Greenberg filed against the Geographic for unau-
thorized use of his images on a CD product called “The
Complete National Geographic” That ruling was based on
the controversial Tasini decision, which held that publishers
may reproduce articles in databases and on CDs without
permission from the authors. -
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"ON TRIAL
presidential impeach-
r way, news photogra-
the Senate chambers
- wall,

1. So were radio and
But in the interest of
- “hamber,” the Senate
requests to admit still
e allowed at all, the
shot by official Senate

apher was allowed to
ors and Chief Justice
zmonial opening on
/0 blurry pictures two

" press phbtographers
mentl” says Time's
“olburn, summing up

‘he rules committee,
‘istopher J. Dodd not-
y prohibit ‘the taking
1ate Chamber!

rking against photog-
puty director of the

Senate Press Photographers’ Gallery. The Senate rule
against pictures dates back to the glass plate days of
photography, he says. Even for a temporary exception,
photographers would need the unanimous consent of
the Senate. The Senate has granted an exception on

only one or two occasions, including the January 7 tri- -

al opening. :

Against long odds of success, the Senate Press
Photographers’ Gallery is continuing to lobby for ac-
cess. Several sympathetic Senators are appealing on
photographers’ behalf. The gallery is also urging pho-
tographers and news photo editors to call or write their
own Senators.

Meanwhile, news organizations will have to settle for
frame grabs from TV cameras, which senators allowed
into their chambers more than a decade ago—and which
are also controlled by the: Senate.

LEGAL DEVELOPMENTS

PHOTOG COLLECTS FOR REPRINTS _
MIAMI—Photographer Jerry Greenberg has collected
$1,500 from Audubon after catching the magazine sell-
ing reprints of his pictures without permission.
Audubon published Greenberg's photos of man-
groves in its March '97 issue. "I gave them one-time
print rights only. That's it,” says Greenberg. In early
1998, the photographer learned from the American
Society of Journalists and Authors that Audubon was

selling article reprints through University of Michigan
Imprints, a reprint service. Greenberg called UMI and
found that the mangrove article, including his photos,
was available for $7. .

Greenberg, who was paid $3,500 for the original ar-
ticle, complained to Audubon and billed the magazine
an additional $3,500. Audubon's in-house lawyer said
the re-use was allowed under the recent Tasini ruling,
but offered $400 to settle the matter.

Greenberg's lawyer responded that the Tasini ruling,
which allows for re-use of articles in electronic format

under certain conditions, doesn't apply at all to unau-

thorized print uses. Greenberg then asked for $1,500
to settle the matter, which Audubon agreed to.

“Once it was brought to our attention, we corrected
the oversight,” says Audubon spokesperson John
Bianchi. "UMI no longer sells excerpts of Audubon mag-
azine. They have to sell the entire edition”

PUBLISHING NEWS

NEW DONORS RESCUE DOUBLETAKE

DURHAM, N.C—DoubleTake magazine averted shut-
down in December after two new donors committed a
total of $2.25 million to keep it open, says publisher
David Parker. The quarterly magazine nearly folded af-
ter Duke University's Center for Documentary Studies
decided last fall to shut off funding. [see "DoubleTake
Magazine to Lose Funding," PDNews, January 1999}
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