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A federal appeals court has

- ruled that the National Geo-

graphic Society made unautho-
rized use of pictures copy-
righted by a photographer from

+ South Miami in a CD-ROM ver-
sion of back issues of its ﬂag— -

ship magazine. :

“ The precedent-settmg decx—
sion Thursday by the 11th U.S.
District Court of Appeals in

Atlanta pitted authors against -

the .magazine, which had the
support of Time Warner, The
New York Times and the Mag-
azine Publishers of America.
The lawsuit brought by free-
lance . photographer Jerry
Greenberg of South Miami
ralses questions  that are

-debated in the industry about

republication rights using new
technology. It also parallels a
copyright infringement case to

‘be argued next week before the
U.S. Supreme Court.

The appellate ruling “estab-
lishes brand new law that had
not existed before,” Norman
Davis, Greenberg’s attorney,
said Friday. “It’ll apply to any

The suit agamst National Geographlc

| ratses questlons about republlcatlon

rlghts usmg new technology

‘author who owns the copynght
in his work.”

Terrence Adamson, the
National Geéographic Society’s

that has a lot of implications for
a lot of things quite apart from

‘National Geographic.”
In the Supreme Court case,

justices will review a decision
involving The New York Times
that requires publishers to get
permission from freelance

writers before putting their

work in electronic databases.

Most large publishers have .
along that the only thing it had

made the purchase of elec-
tronic rights, including use on
the Internet, a st,andard part of
contracts with! freelancers.
Typically, they do not provide
extra compensation for the

~ electronic rights,

Davis expects media owners

to tailor new contracts to care-’
- fully address republication

- rights, but “looking backwa.rd is
" the problem.”

_executive vice president, said
~ he was “surprised and disap-
-pointed” by the court’s action.
““This is an important decision

Greenberg’s . four photo
assignments with the magazine

- date back to 1962, and the col-

lection of 30 CD- ROMs called

‘The Complete National Geo-

graphic includes every issue of
the magazine from 1888 to 1996
in digital format. _

A 25-second opening
sequence in the series features
10 magazine covers that blend

from one to the next. One

image is a Greenberg picture of

. a diver taken in 1961.

“The society contended all

done is just reprint‘a bunch of

" old magazines,” said Davis. “If

that’s.all they would have done,

they would have prevailed. The

11tR Circuit said it was much
more than that.”
The court found that a com-

Court rules against magazine

- mon sense analysis brought it

to the conclusmn that the CD
collection is “a new product ..

in a new medium for a new
market that far transcends any
privilege” of revision 6r.repro-

duction by pubhshers _ o
' Davis described Greenberg
" as ecstatic and elated w1th the
Jegal wctory

“He lives in very modest cir-
cumstances, and he and his

- wife have a small publishing

business,” Davis said. “They
took this on their own as a mat-
ter of principle and took ona

very, very large enterprise thh k.

very substantial resources.”
The appeals court ordered

' 1J.S. District Judge Joan Lenard

in Miami to enter a judgment in

favor of Greenberg and assess
damages and attorney’s fees.

The panel suggested Green-
berg be awarded “mandatory
hcense fees™ instead of “fore-
closing the public’s computer-
aided access to this educational
and entertaining work.”

Adamson said the Society is
considering appeal options,
including askmcr the 11th Circuit
to. reconsxder the case and
going to the Supreme Court.
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Court Upholds $1 Million Infringement Award

Even if it's delayed, justice is
stll sweet. That's what Mark
Payden, a former ¢ustom screen
printer/embroiderer, learned afier
nearly & decade of pursuing a
copyright infringement case.

Payden, the former owner of
Rhode island-based Two's Comr
pany, embarked on 2 legal odyssey
in the spring of 1990 when, follow-
ing an investigation and subse-
quent raid. of several stores in Key
West, Fla., he discovered his copy-
righted sailboat transfer design
was being counterfeited. This past
Septembar, sfter Payden initially
settied with the defendants, then
went after one of them for cen-
tempt of court, the iith Cireuit
Court of Appeals upheid a district
court's 1997 decislon awarding
Payden '$936,000 for damages,
plus attorneys' fees.

The defendant, L&L Wings, filed
for a rehearing in thee 11tk Circuit
in October, but if denied the next
step would be the .S, -_Supfeme
Court—and, since this Is not a
constitutional matter, that is high-
ly unlikely. in the meantime, the
judgment accumulates roughly
$5,200 In interest monthly.

“They never took me seriously,”
Payden say= of hig  courtroom
adversaries. "They thought | was
E£0ing to go awey, but | didn™t.”

Payden, who sold his business
a couple of years ago, Says he
regrets agreeing ta an out-of-oourt
settlement in the original case,
but felt pressured by all sides to
do so. "Back in '20, the courts

20 DECEMBER 1998

L X i i o

really didn't want to deal with a
copyright infringement case. At
one point, the judge stated in
court that this case was the bane
of his existence.”

When he discovered in April

1995 that Wings was still selling
the design, Payden filed suit alleg-
ing contempt of court and
rasolved to. pursue it to the end.
In October of that year, a tederal

4

Wark Payden says the sailboat deslgn was “a les-
&0it [n erentivity” He asked his artlst to practice
17]:1 bm_s;h strokes, then asked him to design a-
aafthoat uslng hls geven bast strokes. “This iy
what we cams up with,” Payden Biyh,

judge ruled in Payden's favor, but
the hearing on sanctions didnt
occcur until more than a year later,
following an unsuccessful appeal
by Wings. '

SUil, the legal atmosphere in

the mid-19908 was more recep-

tive to this kind of litigation,

- Payden found. “There are more of

these caszes in our-industry and

other industries now, and the

courts are muore familiar with
them. The courts are realizing
that, when produots are counter-
feited, it casts jobs.”

Payden, now working in sales
far Cyrk, Glouce_ster, Mass., was

adamant about pursuing justice
In this case because the sailboat
design was—and still is—so suec-
cossiul. "When | sold the busi-
ness, we had ‘more than 800
designs in our repertolre. Vety.
seidorﬁ do you get one that's'so
hot. There was a time when | was .
selling 100,000 transters a year
in Key West alane.” '
The design itsell is simple, he

says. “IU's a brush-stroke design;
seven lines représenting a sail-
boat. The staying power of this

design is unbelievable. Most
designs last one or two tourist
seasons and that's it.” But the
sailboat design femains popular
after 13 yesars on tﬂe'market.
‘Payden says the decision. may-
give bqo‘_cleggerazireasén to think
twice about’ copyright ‘Infringe- .
ment. He also hopes it will
encourage smali’ _deéorators
whose work is béir{g counterfeit-
ed. “We wanted tomake the
statemient, ‘Yoo may be next
bedause we'li‘_g:o'f'e;fter you,'”
Payden says. “If lts ia;pig ensugh
infringement, it's worth going
after. Maybe counterfeitj@»:m will be
a IittI§= more cat}._lti_ous‘:,i with . the
possibility of a huge damage
award. A $1 rhiiui‘c;mfi'judgrnent
could put some co_,mbaﬁies out of

business.”
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Court Upholds $1 Million Infrmgement Award

Even If it's delayed, justice is
still sweet. That's what Mark
Payden, a former custom screen
printer/embroiderer, learned after
nearly a decade of pursuing a
copyright infringement case.

Payden, the former owner of
Rhode islandbased Two's Conr
pany, embarked on a legel odyssey
in the spring of 1990 when, follow-
ing an investigatioh and subse-
quent raid. of several stores in Key
West, Fla., he discovered his copy-
righted sallboat transfer design
was being counterfailed. This past
September, after Payden initially
settled with the defendants, then
want after one of them for coh-
tempt of court, the 1ith Circuit
Court of Appeals upheld a district
court's 1997 decision awarding
Payden $936,000 for damages,
plus stiormeys’ fees.

The defendant, L&L Wings, filed
for a rehearing in the 11th Circuit
in Qctober, but if denied the next
step would be the U.S. Supreme
Court—-and, since this is not a

constitutional matter, that is high-
ly unlikely. In the meantime. the
judgment accumulates roughly
$5,200 in interest monthly.

“They never took me seriously,”
Payden says of his gourtroom
adversaries. “They thought | was
going to go away, but | didn't,”

Payden, who sold his business
a8 couple of years ago, says he
regrets agraeing to an out-of-court
settlement in the original case,
DUt felt pressured by all sides to

do so. "Back in '90, the courts

20 DECEMBER 21995

Lt . . . . .- .... L - . ) _ _l -

really didn't want to deal with a
copyright infringement ¢age. At
one peint, the judge stated in
court that this case was the bane
of his existence.”

When he discovered in April

1995 that Wings was still selling
the design, Payden filed suit alleg-
ing contempt of court
resolved to. pursue it 10 the end.
In October of that yeart, a federal

and

Mark Paydon says the sailboat design was “a Jes-
&an In crentlvity.” He asked hls artlst to practice
his brugh strokes, then asked him 1o dagign a
sallboat using hlg seven best strokes, “Thia Iz -
what we came up with,” Payden says.

Judge ruled in Payden's favor, but
the hearing on sanctions didn't
fccur until more than a year later,
following an unsuccessful appeal
by Wings.

Still, the legal atmosphere in
the mid-1990s was more recep-
tive to this kind of litigation,

- Payden found. “There are more of

these eases in our industry and

other indusiries. now, and the

courts are more familiar with
them. The courts are realizing
that, when products are counter-
feited, it costs jobs.”

Payden, now working in sales
for Cyrk, Gloucester, Masgs., was

adamant about pursuing justice
in this case because the sailboat
design was—and still is—s0 suc-
cessful. “When | sold the busi-
ness, we had more than 600
designs in our repertolre. Very.
seldom do you get one that's so
hot. There was a time when | was
selling 100,000 transfers a year
in Key West alone.” '
The design itself is simple, he
says. “It's a brush—stxjoke design,‘
seven lines representing a sail-
boat. The staying powef of this

design is unbelievable. Most
designs last one or two tourist
seasons and that's it." But the
sailboat design remains popular
after 13 years on the market.
Payden says the decision. may.
give bootleggers reason to think
twice about copyright “infringe- -
ment. He also hopes it will

encourage small decorators
whiose work is being counterfeit-
ed. "We wanted 10 make the
statement, ‘You may be next
because we'll go after you,”
Payden says. “If It's & big enough
infringement, it's worth going
after. Maybe ¢ounterfeiters will be
a little more cautious, with the
possibility of a huge damage
award. A %1 million judgment
could put some companies out of

business.”
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Court Upholds $1 Million Infringement Award

Even if it's delayed, justice is
still sweet. That's what Mark
Payden, a former Gustom screen
printer/embroiderer, learned after
nearly a décade of pursuing a
copyright infringement case.

Payden, the former owner of
Rhode Islandbased Two's Com-
pany, embarked on a legal odyssey
in the spring of 1990 when, follow-
ing an invesﬂgatioh 'a'nd . subse-
guent raid.of several stores in Key
West, Fla., he di'scoveregi his copy-
righted sailboat transfer design
was being counterfelted. This past
September, after Payden initially
settled with the defendants, then
went afler ong of them for con-

tempt of court, the lith Circuit

Court of Appeals upheid a district

court's 1997 decision .awarding

Payden $936,000 for damages,
plus attorneys’ fees,

The defendant, L&L Wings, filed
for a rehearing in the 11th Circuit
in October, but If denied the next

step would be the LS. Supreme
Court—and, sinc¢e this Is not a~

constitutional matter, that is high-
ly unlikely. in the meantime, the

judgment accumulates roughly.

$5,200 in interest monthly.

“They never took me seriously,”
Payden says of hig courtroom
adversaries. “They thought | waz
going to go away, but | didn't."

Payden, who sold his business
@ couple of years ago, says he
tegrets agraeing to an cut-of-court
settlement in the original case‘,
but felt pressured by all sides to
do so. “Back in '90, the courts

29 DECEMBEER 29398

really didn't want to deal with a
copyright infringement case. At
one peoint, the judge stated in
court that this case was the bane
of his existence.”

When he discovered in Apfil

1995 that Wings was still selling
the design, Payden filed suit allag-
ing contempt of court and
resolved to pursue it 10 the end.
In October of that year, a federal

2.
an
th

Mark Payden says the sailioat design was “a les-
son In ereativity.” He ashed his artist to practice
hls brugh stroMés, then acked him to desigy &
sallbcat using hig seven best strokea, “Thiz Is
what wa came up with, Payden says.

Judge ruled in Payden's favor, but
the hesring on sanctions didn't
oceur until more than a year later,
following an unsuccessful appeal
by Wings. .

Stiil, the legal atmosphere in
the mid-1990s was more recep-
tive to this kind of litigation,

- Payden found. “There are more of

these cases in our industry and
other industries now, and the

.courts are more famillar with

them. The courts are realizing
that, when products are counter-
felted, it costs jobs.”

Payden, now working in sales
for Cyrk, G‘Ibucester, Mass., was

adamant about pursuing justice
in this case because the sallboat
design was—and still is—so suc-
cessful. "when | sold the busi-
ness, we had more than 60O
designs in our repertolre. Very,
seldom do you get one that's so

hot. There was a time when | was .~

selling 100,000 transfers a year
in Key West alone.” '

The design itself is simple, he
says. “It's a brush-stroke design,
seven lines’ representing a sail
boat. The staying power of this
design is unbelievable. Most -
designs last ohe or two tourist
seasons and that's it” But the
seilboat design remains popular
after 1.3 years on the market.

Payden says the decision. may-
give bootleggers reason to think
twice about copyright “infringe- -
ment. He also hopes It will
encourage small :decorators
whose worl s being counterfeit-
ed. “We wanted 10 rmake the
statement, ‘You' may be next
because we'll go after you,"
Payden says. “If t's a big encugh
infringement, i's worth going
after. Maybe counterfeiters will be
a litte more cautious, with the
possibility of a huge démagef
award. A $1 rillion judgment
could put some companies out of
business'."
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Stopping Online Copyright Infringement -

Taking Advantage of the Notice and Takedown Provisions of the DMCA

by Garry Berger E ‘ . N

Much has been writ-
ten about the Internet
and its effect on busi-
ness. Arguably, one
of the most positive
impacts of the Internet
has been the oppor-
tunity it has provided to individuals
and organizations to quickly' deliver
information to an intended audience.
By providing this means of instant
communication, however, the Internet
has also opened the door to participants
who fail to understarid—or intentionally
disregard—their obligation to comply
with U.S. copyright law.

The not-too-surprising result is
the increasing number of instances
of copyright infringement in the
electronic medium. Yet all too
often the actual damage to the
copyright owner is too minimal to
justify the substantial litigation
costs necessary to obtain an
injunction. In many situations, the
“notice and takedown” provisions
of the Digital Millennium
Copyright Act (DMCA) offer an
inexpensive and frequently E_satis-

factory solution to this recurring

problem for copyright owners.
The Statutory Scheme

Congress cnacted the DMCA in
1998 in an effort to bring copyright
law into line with the new reality of
the online distribution of - content.
Under the DMCA, service providers
are insulated from copyright infringe-
ment liability in certain circumstances
under a series of “safe ha?bor”

provisions (see.17 U.S.C. § 512(a)-(d))..
Section 512(c) of the DMCA'

provides that service’ providers are
immune . from monetary liability
“by rcason of the storage at the

direction of the user of material that
resides on a system or network
controlled or operated by or for the
service provider,” so long as the
provider:
{a) does not have “actual knowl-
edge” that the material in
question is infringing,
(b}is not aware of any facts ot
circumstances which makes it

“apparent” that the material is

infringing, and

(c} upon obtaining knowledge of
infringement, acts expeditiously
to remove or disable access to
the material.

In addition, in circumstances where
the service provider may exercise
control over the activity, the provider
must not receive a financial benefit
directly related to the infringement.
{17 US.C. § 512(c)(1}}.

In order to qualify for the safe
harbor provision, the service provider
must also register with the Copyright
Office the name and contact informa-
tion of an agent designated to receive
notices of claimed hlfrmgenleﬁt.
The Copyright Office maintains a
directory of all such agents; a copy is
maintained on the agency’s Web site
(htepiwww.copyright.govionlinesp/list).

Under Section 512(c)(3), a
copyright owner (or authorized
representative) may seek the removal
of infringing material by providing
notice to the service provider’s
agent. The notice takes the form of
what is essentially a “cecase and
desist” letter an attorney ordinarily
might send to the infringing party.
The statute provides that in order
for such notice to be effective, - it
must be in ‘writing and include

“substantially” the following:

¢ A physical or electronic signature
of the copyright owner or a
person authorized to act on behalf
of the copyright owner.

= The identification of the infringed
work.

* An identification of the allegedly
infringing material along with
reasonably sufficient information
to enable the service provider to
locate the material.

¢ Contact information of. the
complaining party.

* A statement that the complaining
party.has a good faith befief that
the use of the material has not been
authorized by the copyright owner.

¢ A statement that the information
is accurate and, under penalty of
perjury, that the complaining
party is authorized to act on
behalf of the copyright owner
(17 US.C. § S12(c)(30A)-

In order to remain eligible for the
safe harbor provision, in addition to the
requirements described above, upon
rcceipt of a proper notification the
service provider must respond “expedi-
tiously” to remove of disable access to

the offending material. (17 US.C. §

512(a)(1)(C)). The prospect of losing
safe harbor immunity often renders this
option preferable to a standard cease
and desist letter to the infringing party
or the more costly 6ptiori of litigation.
Judicial Interpretation

Because the DMCA was enacted
relatively recently, there is little case
law interpreting its provisions. Two
recent court decisions, however, are
informative to help practitioners to

Continned on page 6




"Onlinte Copryright Infringement”™ continued from page 3

ensure that their clients provide proper
notification in order to trigger - the
service provider’s obligation to expedi-
tiously take down infringing works.

In ALS Scan, Inc. v. RemarQ
Communities, Inc. (239 E3d 619
(2001)), the Fourth Circuit rejected a
service provider’s argument that a copy-
right owner’s notification letter was not
sufficiently derailed to trigger a take-
down obligation under the DMCA.
Plaintiff ALS Scan was in the business of
creating “adult” photographs, which it
displayed to the public on the Internet
and sold in the media of CD-ROMs and
videotapes. ALS Scan sent a letter to
defendant RemarQ, an online service
provider with some 24,000 subscribers,
stating that two of its Web sites were
displaying its photographs without
permission. When RemarQ refused to
comply with the take-down demand,
ALS Scan filed suit,

RemarQ) argued that ALS Scan’s
notice was defective because it failed to
include a list of the infringing works,
and failed to identify the specific works
in sufficient detail to enable RemarQ
to locate and disable access to them.
The Fourth Circuit disagreed, pointing
out that the lecter did identify two Web
sites on its system, including their spe-
cific Web addresses, and asserted that
virtually all of the images contained in
those Web sites were its copyrighted
material. The court concluded that this
information “substantially complied”
with the notification requirement of
identifying the infringing material, and
therefore the service provider was no
longer entitled to the DMCA’s safe
harbor protections,

In another recent case, online auc-
tion service eBay was successful in
asserting safe harbor protection under
Section 512(c} in defending a copyright
infringement action arising out of the
sale of pirated copies of a documentary
film on its Web site (Hendrickson v.
eBay Inc., 165 F Supp. 2d 1082
{2001)). In Hendrickson, the district

court ruled that the copyright owner

‘had failed ro “comply substantially”

with the DMCA’s notification. provi-
sions in that:
(a) the "notice did not contain a
~ statement “under penalty of per-
jury” that the information in the
notice was accurate and that the
writer was authorized to act on
behalf of the copyright owner;

(b} the notice did not include a
“good faith belief” that the
use of the materials was
unauthorized; and

{c) the copyright owner refused to
comply with eBay’s request that
he identify the listing numbers
of the offending material {as
opposed to listings which may have
contained authorized copies).

The copyright owner’s failure to

provide proper notice relieved eBay of
any take down obligation, and
because eBay met the remaining
‘prongs of Section 512(c) (no actual or
constructive knowledge independent
of plaintiff’s attempted notification
and no right and ability to control the
infringing acti\?ity), the court granted
summary judgment in favor of eBay.

Conclusion

Copyright owners can benefit from
the notice and take down provisions of
the DMCA. A notification to the
service provider serving as the conduit
for the infringer is often more effective
than a standard cease and desist letter,
and is certainly less expensive than
litigation. But, as demonstrated by
recent case law, practitioners should be
careful to craft letters that comply with
all statutory notification requirements.

Garry Berger is an attorney in New
York. His practice includes corporate
and intellectual property matters. He can
be reached at garry@bergerlegal.com,

The opinions expressed in  this
article are those of the author and

are not necessarily the views of
Thomson & Thomson.




NATIONAL GEOGRA PHIC

BEATS INFRINGEMENT
RAP IN NEW YORK

in a stunning rejection of the Greenberg v. National Geographr’c Socr‘éty
decision, a federal District Court Judge in New York has ruled that The,
~ Complete Natioral Geogrophrc €D does not viclate the copyrrghts of several
freelance photogra phers
" The photographerSMDouglas Faulkner, Fred Ward, David Hrser, Louis .
Psihoyos and others—filed infringement claims alleging that the National
Geographic Society (MGS} used thelr work on the CD without permission. The ‘
€D reproduces back issues of Nationa! Geographic page by page. '

The infringament claims filed in New York were similar to those filed

: ~several years ago In a Miami federal court by photographer Jerry Greenberg

Greenberg recently won a $400, 0oo Jury award for unauthorized use of hrs
Images on the NGS CD. : :

Greenberg won that award after the ith Circuit Court of Appeals in Atlanta N

ruled in March 2001 that the CDwas not a revision, but a “new product, in 3

. new medium, for a new market” since it contamed a search engine and other -

features the magazines do not have, .

Copyright law allows publrshers to issue revisions of publlshed works L s
without permission from contributors, but not new works The: drstmctron i ath(_

the heart of all the NGS lawsurts

- The photographers who sued NGS in New York argued that the oisa new :
work, not a revision, and noted that the 11th Chrcuit rullng on Greenberg Tk

* already determined that..

“But the New York District Court wh|ch is under thelur|5d|ctron ofthe 2nc{ .

: Crrcurt Court of Appeals, isn't bound by 1th Circuit decisions, And the New _
Yark judge, Lewis Kapian, said that a Supreme Court ruling that came after the
Greenberg decision—Tasini v. New York Times—cast doubt on the validity of
- the Greenberg decision. {The Tasini ruling was handed down in June 2001,

- scveral months after the Greenberg decision.)

Kaplan refused to rule automatically in favor of the photographers and

g considered the metits of arguments on bath sides instead,

NGS has argued all along that its CD is a revision of its magazines skice it
‘reproduces articles and phiotos in their original context. Therefore, says NGS;
it doesn’t need the permission of freelancers to put their works on the €D.
NGS has also maintained that the Tasini ruling supports its arguments.
’ Kaplan agreed.
Specifically, the Tasini rulmg barred publishers from reproducmg {wrthout

' permrssron) freelancers’ works in electronic databases or CDs that strip those -+ =

works out of their orrgmal context Such uses are not revisions, the court sard
Tasini allows reproductions in electronic media as: Iong as the original -

context of those works is preserved Kaplan reasoned, And, he sald “fthe NGS .

CD} is precisely comparable to the mitrgforms to which the Supreme Court
referred approvingly in Tasini”
He went on to refect the photographers’ arguments (and the 11th Circuit's .

finding) that a search engine on the NGS CD carried-it-over the legal line from o

a revision to a new product. Kaplan said the search engine isjusta

technological improvement, not.unlike compiling back issues of NGSina strff o

bound velume with a searchable index

“No.one here suggests that the NGS's bound volumes and its addrtlon of :

" indices infringe the copyrights of individual contrrbutors, he wrote. “The-
“material fact is that the content of the preduct, whether the {CD] or the
" indexed bound volumes that users wish to see is identical to the orrgmal
. print versions.” .
Kaplan added "The fact that more purchasers may be interested because

Through a spokesperson, NGS prals Kaplan s decrsron asan exoneratlon
of its posrtron. o -

: The photographers were stunned Photographer Fred Ward called the

- decision " “chitling,” and vowed to.appeal.

Accusing Kaplan of bias and having conﬂrcts of interest, Faulkner and his
attorney«—-Stephen Wemgrad-~ﬁled a motion for reconsideration, But Kaptan

*.was unpersuaded. [Faulkner and Werngrad] simply dlsagree withthe
: decrsion," he wrote, "That is a basis for appeal but not for reconsideration.”

Joel Hecker, an intellectual property attorney whe is not involved in the
case, sald Kaplan "is on tenuous ground” with the ruling. “He went through
machmat:ons to glve hlmself the rlght to dlsagree with the 1th Circuit,”

: Hecker says. :
- Me continues: "It is some comfort to photographers that the Supreme Court

refused’ to hear an appeal on the nith-Circuit Greenberg decision. If the

- Supreme Court thought the Greenberg rulmg was wrong infight ofTasmr
' - they mrght have taken the Greenberg case.” {Thie Supreme Court decrded not
- to'hear.the Greenberg edse on October 8 2001) : -
B Hecker notes that if the'znd Crrcurt upholds Kaplan's decrsron, then two T
- circuit courts W|Il be in conflict: about whether the NGSCDisa re\ns:on ora .
: new product under copyrrght law' - and' he' Supreme Court may be forced mto "

THE FIGHTS OVER THE

NGS CD-ROM: A TIMELINE
DECEMBER 1997 In Greenberg v. NGS, photographer Jerry Greenberg
sues National Geographic Society for unauthorized use of his photos
on a boxed set of CD-ROMs that re-create every issue of National
Geographic. The federal court for the Southern District of Florida rules

in favor of NG5S on two counts of copyright infringement pertaining to
the CD-Roms and grants summary judgement. Greenberg appeals.

MARCH 2001 The 11th Circuit Court-of Appeals rules that the NGS
CD-ROM is not a revision as defined by copyright law but “a new work,”
and therefore infringes the copyright of photographer lerry Greenberg.

JUNE 2001in Tosini v. The New York Times, the U.5. Supreme Court rules
that New York Times Qnline, LexisNexis and other online databases of

newspaper articles are new.works, not revisions, and their
unauthorized use of artrcles mfrmges the copyrights of freelance
authors.,

OCTOBER 2001 NGS appeals Greenberg case to the LS. Supreme Court, '
but the Court refuses to hear case. Greenberg victory stands,

FEBRUARY 2003 After a ruling by the 11th Circuit Court of Appeals in
2002 sends Greenberg’s case back to the lower court, a jury awards the
photographer 400,000 for copyright infringement, NGS files a motion
for retrial which is still pending.

DECEMBER 2003 Judge Kaplan refects photographers’ claim, rules that
the NGS CD-ROM is'a revision, and cites Supreme Court ruling in Tasini.

- mDavid Walker: .
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On the Recbrd: Terry Adamson, National Geographic Sociaty

Legal Times
12-23-2002

Terry Adamson is executive vice president of the National Geographic Soclety, one of
the world's largest not-for-profit educational and scientific oman!zgtions. He also
manages operational aspects of the society's international publishing growth.

What's top of mind for you in your job right now? What's in those folders plling up on your
desk? _

The global nature of our activities has expanded fast, dramatically impacting the leg:
team and the business units. We have five magazines, over 100 book titles a year, °
documentaries, a Wab site, merchandise licensing, school publishing, cartographic ar
misslon programs such as sclentific, expeditlon and educational grants and projacts.
We've created a fund for urban education to henor two employees who were on the
Pentagon plane on Sept. 11, and an Afghan Girls Fund for girls denled education by
the Tallban.

We now have 21 local-language edlitions of National Geographlc magazine, which was
only in English a few years ago. We should have editions in Russlan, Hungarian and
Romanian naxt ysar. Our National Geagraphic Channal is new seen in some 150
milign homes In many languages, which adds a distribution medium to the
documentary production for which Nationa! Geographic has iong been known. We also
make large-format films and have entered the feature-fiim market.

This rapld Increase in markets around the world has changed the way we do legal an
business work, and even Impacts the way we create editorlal matter. This growth
Involves a huge number of transactions, alllances and partnerships.

The legal staff invests much time in relations with photographers and filmmakers whi
are the best in the world at what they do. One example Is our standard free-lance
assignment contract, one of our most important documents. It Is -
photographer-friendly, but also serves to protect the soclety's Interests.

It Is frustrating that the most visible and vexing litigatiorn against the soclety Is from
handful of former photographers. Out of thousands of photographers who have work:
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with us, several have sued National Geographic over “The Complete National
Geographic on CD-ROM," an Image-based reproduction of svery page of every
magazine since 1888, The soclety believes that this use -~ this exact reproduction of
the collective work, whether on paper or electronicailly on CD-ROM -- was asuthorized b
Congress by the 1978 Copyright Act, an approach seemingly approved by the Supren -
Court opinion last year In Tasini v. New York Times. Yet we had a declsion before Tasin
against us In the 1ith Circuit, reversing a summary judgment in our favor. The regist
of copyrights promptly callad the 11th Circuit “wrong” In public forums, and bgsed on
Tasini and the statute, we continue to fight for the right to reproduce our archive as a
exact reproduction of cur collective work.

Degcribe your hon!egal or administrative duties. How much time do you spend as a manage:
of lawyers and staff? What are the top Issues and challenges you face In that area?

About a quarter of my time is spent as a manager of our 11 lawyers and other legal
staff. Our International growth in publishing also takes a significant amount of my tin
in tarms of management and relationshlps and internal coordlnation among product
groups, as we partner with media organizations around the world. 1 help create and
sustaln good relatlons with organizations and governments around the globe. 1 spem. -
time as the coordinating link to mambets of our board of trustees. [ sérve on the
boards of our taxabie subsidiarles that manage our television and Web activities,
whose net revenues go to the misslon of the society.

And there are a number of issues, legal and otherwise, that must be worked through
with National Geographic Channel entitles In which we have significant investments an
Involvement. Much of this time is spent working In concert with our president, John

- Fahey, on the many managerial and strategic issues facing an organization like ours

-- some legal, some business, aspects of communication, and some simply matters
judgment, .

What kind of work do you send out? What do you keep In-house?

We use outside counsal in all iitigation. Our lawyers have a varlety of personal
specialties, from TV production to entertainment Industry labor Issues to amployment
law, complex corporate transactions, litigation, contracts and intellectual property, but
thay are extensively engaged in the course of any litigation. For example, wa are
presently concluding an estate contest In Tennessee arising from a 1927 will naming
the society as a beneficiary of a trust. And one of our attorneys has been working for
five years with Knoxville counsel on very complex issues of estate law, She has done

Independent research and written our briefs and arguments, although skilled loca
counsal was essential, -

We are very cost-sensitive and seek to form relationships with firms that recognize ol
not-for-profit mission In pricing and commitment,

Which law flrms do you or your department regularly turn to in various substantive areas?

We geanerally seek to retain specific lawyers for particular matters from a handful of
flroms with whom we have developed strong relationships. Just to name a few, Steve
Welswasser and a team at Covington & Burling have represented us in National

Geographic Channe} matters, and Anthony Herman at Covington Is handling a
technology litigation,

David Hensler at Hogan & Hartson has handled several business litigation matters. H
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just resoived an Insurance coverage issue on behalf of six students and teachers whc
were on the plens that crashed Into the Pentagon en route to a National Geographic
expedition in California.

Patricia Ambrosé of Hogan & Hartson counseis us on employment issues, and Emily
Yinger and Bill Nussbaum are handling an employment litigation.

Kerry Scanlon at Kaye Scholer just concluded an employment litigation for us, and
Steve Glickstein and Christopher Brewster from there have worked with us on product
Issues.

Boies, Schiller & Flexnaer Is currently counseling us with respect to a possible litigation
matter, as |5 Stephen Zachs in Miaml on the CD-ROM litigation. Bob Sugarman at We
Gotshal Is lead on the CD-ROM iitigation.

Paul Kilmer at Holland & Knight handles our trademark work.

Celia Roady of Morgan Lewis and Suzanne McDowell of Steptoe advise on not-for-pro
tax matters,
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BY DARYL LANG AND DAVID WALKER

Appeals Court NI
Reverses

Greenberg
Decision

AFTER YEARS OF LITIGATION, JERRY GREENBERG'S
$400,000 judgment for willful copyright infringe-
ment against National Geographm Society has been
vacated. :

The U.S. Court of Appeals for the Eleventh Clrcunt'
reversed its own infringement verdict and vacated_‘
the jury award on June 13, explaining that the
Supreme Court’s 2001 ruling in Tasini v. New York
Times put the case in a new light that required the
reversal. '

Greenberg sued NGS in 1997 for mfrmgement be-
cause the publisher used his images without per-
mission in a.CD-ROM compilation of all back issues
of National Geographic magazine. NGS argued all
along that the compilation, called The Complete Na-
tional Geographic, was a revision of its magazines.
Under copyright law, publishers aren’t required to
gef&rmission from contributors for revisions of ex-
isting works. '

Greenberg argued that the CD-ROM is not a revi-
sion, but a new product because it was in an elec-
tronic format, with a search engine and opening
montage that made it different from the orlgmal
magazines. :

The 11th Circuit court, which is in Atlanta, agreed
with Greenberg in a March 2001 ruling. It called the
CD“a new product, in a new medium, for a new mar-
ket” and therefore not a revision. The appeals court
then remanded the case to a trial court for a hear-
ing on damages. A jury concluded the infringement
was willful and awarded Greenberg $400,000.

NGS CONTINUALLY ARGUED
THAT THE TASINI RULING
SUPPORTS ITS DEFENSE THAT
THE COMPLETE NATIONAL
GEOGRAPHIC IS A REVISION OF
ITS ORIGINAL WORK, RATHER
THAN A SEPARATE WORK.

R _,collec‘cxons and oversaw more:
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Three months after the with Circuit de-
cided in Greenberg's favar, however, the U.S.
Supreme Court ruled on Tasini v. New York
Times. That case involved the use of free-
lance contributors’ work in electronic data-

bases that removed articles from the

_original context of the collective work.
In Tasini, the Supreme Court ruled in fa-
vor of the freelancers, but implied (without

explicitly stating) that publishers could re-

issue collections of freelance works without
permission as long as those works appeared
in their original context.

NGS5 has argued ever since then that the
Tasini ruling supports its defense that The
Complete National beographr‘c is a revision
of its original works, rather than a separate

work. In 2005, the U.S. Court of Appeals for-

the Second Circuit, which is in New York,
agreed with NGS in the case of Faulkner v.
National Geographic. That case was nearly
identical to Greenberg's.

After Greenberg won the $400,000 jury

“TWOULD BE LYING IF I
SAID ITWASN'T
DISAPPOINTED,” SAYS
GREENBERG. “I BELIEVE IN
THE [LEGAL] SYSTEM. I
HAVE NO ANIMOSITY
TOWARD NATIONAL
GEOGRAPHIC AT ALL”

award, NGS appealed to the nth Circuit to
reconsider its pre-Tasini ruling, which the
court finally did.

“We conclude that the Supreme Court's
decision in Tasini established a new frame-
work for applying [the law pertaining to re-
visions] that effectively overrules [our]
earlier decision in this case,” the appeals
court wrote in its June 13 decision.

“National Geographic is delighted with
the decision,” said National Geographic
spokesperson MJ Jacobsen,

The court left open the question. of
whether the opening montage, which in-
cludes one of Greenberg's images, is by it-
self infringing. Greenberg can still pursue
an infringement claim for that, but says he
hasn't decided whether or not he will.

‘I would be lying if | said | wasn't disap-
pointed,” Greenberg said. “I believe in the
[legal] system. There’s winners and losers in
everything, and | have no animosity toward
National Geographic at all.”

—David Walker
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TEN YEARS or wrancLING
OVER A NATIONAL GEOGRAPHIC €T

In September 1997, the National Geographic Society released a CD called The Complete National Geographic,
- which reproduced every back issue of National Geographic magazine page by page. Several photographers
. sued.alleging copyright infringement because NGS reproduced their images on the CD without permission.
“NGS countered that no permission was required because the CD was a revision of existing collected works,
rather than a new work. After nearly a decade of legal battles, NGS finaliy prevailed over all the claimants

- inJune, The timeline below highlights the major developments of the various court cases.

' DECEMBER 1999

Photographers Fred Ward and David Hiser file
two additional Infringement claims against NGS
in U.5, District Court in New York City.

_ DECEMBER 1997
Photographer Jerry Greenberg sues NGS for
‘infringement in U.S. District Court in Miami.
Photographer Douglas Faulkner files

a separate infringement claim against NGS in U.S,
District Court in New York City.

MAY 1998

The U.S, District Court in Miami rejects
Greenberg’s claim on the grounds that the
NGS CD s a revision. Greenberg appeals.

il

permission as long as those works appea

their original context.

_ . MARCH 2001
mth Circuit U.S. Court of Appeals rules for
Greenberg, calling the NGS CD “a new product,
in a new medium, for.a new market,” -
and sends the case back to U.S. District Court in
Miami for a trial to d_et.ermi:ne damage;.

MARCH 2002 R _
Photographer Louis Psihoyos sues NGS for
infringement in federal court in Denver;
the case is transferred to federal court in
New York City five months later.

DECEMBER 2003 . ‘
On the basis of Tasini, the U.S. District Court
in New York City concludes that the NG5S CD is
A revision rather than a new work, and rejects
infringement claims by Fauikner, Ward, Hiser
and Psihoyos. Photographers appeal. -

OCTOBER 2001

U.S. Supreme Court refuses Nationg/ Geographic’s
request to review the March 2001 ruling in Greenberg's
favor by the nith Circuit U.S. Court of Appeals,

MARCH 2003
A federal jury in Miami finds NGS infringement
of Greenberg's copyrights “willful” and awards

2005 .

him $400,000 in damages. NGS seeks to have
the award vacated or reduced on the grounds
that it is “excessive”

2nd Circuit U.S. Court of Appeals agrees with lower
court finding in the cases of Faulknet, Ward, and
others that the NG5 CD is a revision. The ruling
conflicts with the March 2001 ruling in the -
Greenberg case by the ith Circuit Court of Appeals’
that the CD was not a revision but a new work,

OCTOBER 2005

U.S. District Court judge in Miami upholds

$400,000 jury award in Greenberg's favor, rejecting : —_—_—.

- NG5 arguments that the award is excessive. NGS DECEMBER 2005 :
appeals to 11th Circuit Court of Appeals. U.S.Supreme Court declines request to review

' combined cases of Ward, Faulkner, and Psihoyos.

** JUNE 2007

nth Circuit U.S. Court of Appeals reverses its earlier \200 7
ruling in Greenberg’s favor and vacates his [
$400,000 damage award on the grounds that the

SEPTEMBER, 2006 o ,
U.S. District Court in New York City rejects state
law claims of Faulkner, Ward and others against * -

Tasini ruling cast the case in a new legal light.

NGS for breach of contract,
| I,
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And it places the burden on copyright
owners [rather than  service
providers] to police copyright online.

PDN: Photographers spent a lot of

time and money pursuing National

Geographic for infringement, but ul-

timately lost. Do you think the courts -

got it right with the Nationd! Geo-
graphic cases?

NW: The question was whether the
CD was a new product, or something

akin. to microfiche [a permitted revi-

sion]. Microfiche is a research and

prestrvation tool for libraries. Con-

sumers don't purchase microfiche,
[and] publishers and. contributors
didn’t see any threat from microfiche.
When you put 100 years’ worth of
magazines together, package it, and
sell it to the public, to me it really is
a different product from a consumer
perspective than a magazine that
comes out every month or every
quarter. What the courts were look:
ing at was the question of whether
the change of medium triggers a re-
quirement that you re-license every-
thing. Maybe it was a practical issue:
these products might not exist [if
they were considered new works
rather than revisions] because of the
burden of going back and re-licens-
ing material,

PDN: Many photographers object to
the fair use exemptions of copyright
law. Have the courts gone too far
with fair use in recent years?

NW: Some courts get it right, and
some don't. Fair use is where First
Amendment rights are taken into
consideration, along with uses that
are educational, encourage com-
mentary and criticism and con-
tribute to the public good. There are
a lot of nuances and complexities to
fair use. The problem for photogra-
phers is that you have to educate
people {about fair use] and it’s not
that easy for a layperson to under-
stand. People often think it is much
broader than it actually is. For in-
stance, universities often assume
it's fair use if they take a stock pho-
tograph without permission for
their Web site, even if the image is
there just to make the Web site look
better, and isn't for educational use.
Then there are bloggers who have a
disdain for paying for anything, and
think that anything they use is fair
use.They don't understand that just
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because a photo is of the news or il-
lustrates something newsworthy,
that doesn’t mean it’s fair use. Oth-
erwise Time would never pay for pic-
tures.

PDN: How do you enforce your copy-
right on the Internet?

NW: If you want 1o pursue a claim,:

you gan't even go to court until your
work-is registered. But there are a lot
of benefits to registration. If your
work is registered {before the in-
fringement occurs or within three
months of first publication of the in-

- fringed image] you don't have to re-

Iy on actual damages, which most
courts have interpreted as a license
fee. You can seek statutory damages,
and the court can award at its dis-
cretion any amount between $750
and $30,000 per infringement. Ifydu
can establish that the infringement
was willfut, damages can go up to
$150,000, but that’s really rare. An-
other benefit to registration is that
you can recover attprneys’ fees.

: _ ;

PDN: Why is copynght reg|strat|on 50
important?

NW: If you want to pursue a clalm
you can't even go to court until yout
work'is registered. But there are a lot

of benefits to registration. If your

work is registered [before the in-
fringement occurs_bf within three
months of first pubtication of the in-
fringed image] you don't have to re-
ly on actual damages, which most
courts have interpreted as a license
fee. You can seek statutory damages

and the court can award at its dis- .

cretion any amount between $750
and $30,000 per infringement. If you
can establish that the infringement
was willful, damages can go up to
$150,000, but that’s really rare. An-
other benefit to registration is that
you can recover attorneys’ fees.,

PDN: If you haven't registered your
work before the infringement, are
you at a disadvantage?

NW: Yes. The cost of going to court
can exceed what your potential re-
covery is. If you can't resolve a claim
by telephone calls and letters, it’s not
cost effective {to take it to court].

Read an excerpt from Wolff's new book,
The Professional Photographer’s Legal
Handbook, in the Features section of
PDNOniine.com

PICTURE STORY

On Assignir

A newspaper photographer returns i
. California Democratic convention wi
multimedia show covering the cov

DAl SUGANO’S MULTIMEDIA JOURNAL OF THE CALIFOR
convention, called On Assignment, is an unconvention:
journalism. The project aﬁpear_ed on the San Jose Mérct
right after the convention in late April. With masterfu
editing, Sugano wave hundreds of stili images and a fe
a fast-paced cinematic 'r'i'arrative

Sugano occasionally presents his state politics cover:
dia slideshow, superimposing a reporters narrative ove
the Democratic Convention was shaping up to be a mec
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Mational Gaographic Society -
Second Circull Unholds Dismissal
by Joel Hecker, Esg

As | previously reported in PhotoStockNOTES in January 2004, Judge Lewis Kaplan of the
Southern District of New York decided that, in his opinion, the Eleventh Circuit Court of Appeals
confirmation of the Miami verdict of $400,000 in favor of Jerry Greenberg against National
Geographic Society was wrong. As a result, he upheld the determination that National
Geographic's use of photographs, which appeared in various issues of its magazine, was not a
revision of the original issues, but rather a new product in a new medium for a new market.
Accoardingly, Judge Kaplan rejected similar arguments presented by plaintiffs Dougias Faulkner,
David Hiser, Fred Ward and other photographers in the New York case. ' ‘

The Second Circuit Court of Appeals, covering New York, Vermont and Connecticut, has now
affirmed Judge Kaplan's decision and rejected the reasoning of the Eleventh Circuit Court of
Appeals in the Greenberg case. R '

The Second Circuit Court concurred with Judge Kaplan that the intervening New York Times v.
Tasini decision by the United States Supreme Court raised questions as to the continued validity
of the reascning behind the Greenberg decision. Accordingly, it upheld the District Court's ruling
that it had the authority to consider the merits of the cases before it even thought the same
issues had already been determined adversely to National Geographic Sodiety in the Miami case.
The Second Circuit then reached the same resuit as Judge Kaplan, that the National Ceographic
Society search engine was just a technological improvement, similar to a compilation of back
issues in a stiff-oound volume with a searchable index, and thersfore a permissible use of the
photographs at issue. It declined to follow the Eleventh Circuit opinion in Greenberg because of
the Second Circuit’s interpretation of the Supreme Court decision in Tasini.

The pl_aintiffs plan to seek re-argument before the Second Circuit, and if unsuccessful, since
there is now a split among the Circuits as to the interpretation to be given to the Supreme
Court’s decision in Tasini, to petition the Supreme Court to hear the case, Thus we may have yet
another Supreme Court consideration of the continuing effect of new technology on
photographic copyright issues. ' . '

Attorney Joel L. Hecker lectures and writes extensively on issues of conce."rn to the photography

industry. His office is located at Russo & Burke, 600 Third Ave, New YorledlY 10016. Phone: 1 217
$57-960C. E-mail: HeckerEsq@aol.com. A S
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TEN YEARS or WRANGLING

OVER A NATIONAL GEOGRAPHIC CD

I September 1997, the National Geogmphlc Society released a CD called The Complete National Geographic,
which reproduced every back issue of National Geographic magazine page by page. Several photograpness
sued alleging copyright 1:1fnngement hecause NGS reproduced their images on the CD without permission.
NGS countered that no permission was requlred because the CD was a revision of existing collected works,
rather than a new work, After nearly a decade of legal battles, NGS finally prevailed over all the claimants

in Tune. The timeline below highlights the major developments of the various court cases.

DECEMBER 1999
Photographers Fred Ward and David Hiser file

two additional infringement claims against NG5
in U,5, District Court in New York City.

DECEMBER 1997
Photographer Jerry Greenberg sues NGS for
infringement in U.S. District Court in Miami,
Photographér Douglas Faulkner files

a separate infringement claim against NGS in U.S.
District Court in New York City,

NE 2001
In ruling on an unrelated case called Tasini v.
New York Times, the U.5, Supreme Court _|mp||es
that publishers can re-issue collections of
freelance works in Blectronic format without
permission as long as those works appear in .
.their griginal context.

MAY 1998
The U.5. District Court in Miami rejects
Greenberg’s claim on the grounds that the
NGS CD is a revision. Greenberg appeals.

MARCH 2001
nth Circuit U.5. Court of Appeals rules for
Greenberg, calling the NGS CD “a new product,
in a new medium, for a new market,”

and sends the case back to U.5, District Court in
Miami for a trial to deterr_r)ihe_damages. '

MARCH 2002 - .

Photographer Louis Psihoyos sues NGS for
infringement in federal court in Denver;
the case is transférréd to federal court in

New York City five months later,
. i

OCTOBER 2001 DECEMBER 2003

U.5. Supreme Court refuses National Geographic's
request to review the March 2001 ruling in Greenberg’s
favor by the nith Circuit U.S. Court of Appeals.

~ MARCH 2003

A federal jury in Miami finds NGS infringement
of Greenberg's copyrights “willful”and awards
him $400,000 in damages. NGS seeks to have
the award vacated or reduced on the grounds
that it is “excessive.”

OCTOBER 2005
U.S. District Court judge in Miami upholds
$400,000 jury award in Greenberg's favor, rejecting

On the basis of Tasini, the U.S, District Court

in New York City concludes that the NGSCDis -
a revision rather than a new work, and rejects
infringement claims by Faulkner, Ward, Hiser
and Psihoyoes. Photographers appeal.

MARCH 2005

2nd Circuit U.S, Court of Appeals agrees W|th lower
court finding in the cases of Faulkner, Ward, and
others that the NGS5 CD is a revision. The ruling
conflicts with the March 2001 ruling in the
Greenberg case by the nith Circuit Court of Appeals
that the CD was not a revision but a new work.

“DECEMBER 2005

NGS arguments that the award is excessive. NG5 BIRY
appeals to nth Circuit Court of Appeals. U.5. supreme Court declines request to review
i combined cases.of Ward, Faulkner, and Psihoyos.
JUNE 2007 20 . S
&l  SEPTEMBER, 2006

nth Circuit U.5. Court of Appeals reverses its earlier
ruling in Greenberg’s favor and vacates his
$400,000 damage award on the grounds that the
Tasini ruling cast the case in a new legal light.

U5, District Court in New York City rejects state
law claims of Faulkner, Ward and others against

. NGS for breach of contract.
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TEN YEARS OF WRANGLING

OVER A NATIONAL GEOGRAPHIC CD

In September 1997, the National Geographic Society released a €D called The Complete National Geographic,
which repreduced every back issue of Nutional Geographic magazine page by page, Several photographers
sued alleging copyright infringement because NGS reproduced their images on the CD without permission.
NGS countered that no permission was required because the CD was a revision of existing collected works,
rather than a new work. After nearly a decade of legal battles, NGS finally prevailed over all the claimants
in June. The timeline below highlights the major developments of the various court cases.

DECEMBER 1597 = DECEMBER 1999
Photagrapher Jerry Greenberg sues NGS for \§ B [ Photographers Fred Ward and David Hiser file
infringement in U.S, District Court in Miami. two additional infringement ciaims against NGS
Photographer Douglas Faulkner files in U.5. District Court in New York City.
a separate infringement claim against NG5S in U.S.
District Court in New York City. T
UNE 2001
In ruling on an unrelated case called Tasini v.
New York Times, the U.S. Supreme Court implies
: that publishers can re-issue coflections of |
- freelance works in electronic format wit‘hcj.‘ut
‘permission as long as those works appearin
their original context, N

MAY 1998

The U.S. District Court in Miami rejects

Greenberg’s claim on'the grounds that the -
NGS CD is a revision, Greenberg appeals.

MARCH 2001\ - e ——
11ith Circuit U.S. Court of Appeals rules for MARCH 2002 :

Greenberg, calling the NGS €D “a new product, . [SEEE /' Photographer Louis Psihoyos sues NGS for
in a new medium, for a new fnarket," ' i infringement in federal court in Denver;

and sends the case back to LS. District Court in the case is transferred to federal court in -

Miami for a trial to determine damages. . New York City five months later, _ :

¥

OCTOBER 2001

U.5. Supreme Court refuses National Geographic's
request to review the March 2001 ruling in Greenberg's
favor by the with Circuit U.S. Court of Appeals,

-{DECEMBER 2003 i
On the basis of Tasini, the U.S, District Court
“in New York City concludes that the NGS CD is
a revision rather than a new work, and rejects
infringement claims by Faulkner, Ward, Hiser
— and Psihoyos. Photographers appeal.
MARCH 2003
A federal jury in Miami finds NGS5 infringement T
of Greenberg’s copyrights “wiliful” and awards MARCH 2005
him $400,000 in damages. NG5S seeks to have 2nd Circuit U.S. Court of Appeals agrees with lower
the award vacated or reduced on the grounds court finding in the cases of Faulkner, Ward, and
that it is “excessive.” athers that the NG5 €D is a revision, The ruling
canflicts with the March 2001 ruling in the
Greenberg case by the 1th Circuit Court of Appeais
that the CD was not a revision but a new work.

OCTOBER 2005

bS5, District Court judge in Miami uphalds
$400,000 jury award in Greenberg’s favor, rejecting
NG5 arguments that the award is excessive. NGS
appeals to nith Circuit Court of Appeals.

DECEMBER 2005
U.5. Supreme Court declines request to review
combined cases of Ward, Faulkner, and Psihoyos.

JUNE 2007
nith Circuit U.S. Court of Appeals reverses its earlier
ruling in Greenberg’s favor and vacates his
$400,000 damage award on the grounds that the
Tasini ruling cast the case in a new legal light.

SEPTEMBEER, 2006

U.S, District Court in New York City rejects state
law claims of Fadlkner, Ward and others against
NGS for breach of contract.




Appeals Court
Reverses
Greenberg
Decision

AFTER YEARS OF LITIGATION, JERRY GREENBERG'S
+400,000 judgment for willful copyright infringe-
ment against National Geographic Society has been
vacated.

The U.S. Court of Appeals for the Eleventh Circuit

reversed its own infringement verdict and vacated
the jury award on June 13, explaining that the -

supreme ‘Court's 2001 ruling in Tasini v. New York

Times put the case in a new light that required the

reversal. o

Greenberg sued NGS in 1997 for infringement be-
cause the publisher used his images without per-
mission in a CD-ROM compilation of all back issues
of National Geographic magazine. NGS argued all
along that the compilation, called.The Complete Ng-
tional Geographic, was a revision of its magazines,
Undgr copyright law, publishers aren’t required to
get’éﬁrmission from contributors for revisions of ex-
isting works.

Greenberg argued that the CD-ROM is not a revi-
sion, but a new product because it was in an elec-
tronic format, with a search engine and opening
montage that made it different from the original
magazines. :

The 11th Circuit court, which is in Atlanta, agreed
with Greenberg in a March 2001 ruling. it called the
CD “a new product, in a new medium, for a new mar-
ket” and therefore not a revision. The appeals court
then remanded the case to a trial court for a hear-
ing on damages. A jury concluded the Infringement
was wiltful and awarded Greenberg $400,000.

NGS CONTINUALLY ARGUED
THAT THE TASINI RULING

SUPPORTS ITS DEFENSE THAT

THE COMPLETE NATIONAL

GEOGRAPHIC IS A REVISION OF

ITS ORIGINAL WORK, RATHER
THAN A SEPARATE WORK.

14 PON AUGUST 2007

BY

Three months after the 11th Circuit de-
cided in Greenberg’s favor, however, the U.S,
Supreme Court ruled on Tasini v. New York
Times. That case involved the use of free-
lance contributors’ work in electronic data-
bases that removed articles from the
original context of the collective work.

in Tasini, the Supreme Court ruled in fa-
vor of the freelancers, but implied (without
explicitly stating) that publishers could re-
issue collections of freelance works without
permission as long as those works appeared
in their original context.

NGS has argued ever since then that the
Tasini ruling supports its defense that The
Complete National Geographic is a revision
of its ariginal warks, rather than a separate
work. In 2005, the U.S. Court of Appeals for-
the Second Circuit, which is in New York,

agreed with NG5S in the case of Foulkner v, |
National Geographic, That case was nearly g
identical to Greenberg's.

After Greenberg won the $400,000 jury

|
“I' WOULD BE LYING IF I J
SAID I WASN'T ;
DISAPPOINTED ” SAYS
GREENBERG. “I BELIEVEIN |
THE [LEGAL] SYSTEM.I = |
HAVE NO ANIMOSITY
TOWARD NATIONAL
GEOGRAPHIC AT AIL”

|
award, NGS appealed to the 11th Circuit to |
reconsider its pre-Tasini ruling, which the f
court finally did, s ’

“We conclude that the Supreme Court’s
decision in Tasini established a new frame- ’
work for applying [the law pertaining to re- J
visions] that effectively overrules [our] i
earlier decision in this case,” the appeals |
court wrote in its June 3 decision. j

“National Geographic is deltghted with |
the decision,” said National Geographic |
spokesperson MJ Jacobsen.

The court left open .the question of |

~ whether the opening montage, which in- I

ciudes one of Greenberg's images, is by it- .‘
self infringing. Greenberg can still pursue |
an infringement claim for that, but says he

hasn't decided whether or not he will. i

‘I would be lying if | said | wasn't disap-|
pointed,” Greenberg said. “i believe in the]
flegal] system. There's winners and losers in
everything, and | have no animosity toward|
National Geographic at all.” . J
—David Wa:‘ker’r

i




Appeals Court
Reverses
Greenberg
Decision

AFTER YEARS OF LITIGATION, JERRY GREENBERG'S

$400,000 judgment for willful copyright infringe-
ment against National Geographic Society has been
vacated.

The U.S. Court of Appeals for the Eleventh Circuit

reversed its own infringement verdict and vacated

the jury award on June 13, explaining that the
~ Supreme ‘Court’s 2001 ruling in Tasini v. New York

Times put the case in a new light that required the

reversal. o

Greenberg sued NGS in 1997 for infringement be-
Cause the publisher used his images without per-
mission in a CD-ROM compilation of all back Issues
of National Geographic magazine. NGS argued all
along that the compilation, called The Complete Na-
tional Geographic, was a revision of its magazines.
Undgr copyright law, publishers aren't. required to
get‘&!rmission from contributors for revisions of ex-
isting works.

Greenberg argued that the CD-ROM is not a revi-
sion, but a new product because it was in an elec-
tronic format, with a search engine and opening
montage that made it different from the original
magazines. :

The 1th Circuit court, which is in Atlanta, agreed
with Greenberg in a March 2001 ruling. It called the
CD“a new product,in a new medium, for a new mar-
ket” and therefore not a revision. The appeals court
then remanded the case to a trial court for a hear-
ing on damages. A jury concluded the infringement
was willful and awarded Greenberg $400,000.

NGS CONTINUALLY ARGUED
THAT THE TASINI RULING
SUPPORTS ITS DEFENSE THAT
THE COMPLETE NATIONAL
'GEOGRAPHIC IS A REVISION OF
ITS ORIGINAL WORK, RATHER
THAN A SEPARATE WORK.,
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Three months after the 1th Circuit de-
cided in Greenberg's favor, nowever, the U.5,
Supreme Court ruled 'on Tasini v. New York
Times, That case involved the use of freé-
lance contributors' work in electronic data-
bases that removed articles from the
original context of the collective work.

In Tasini, the Supreme Court ruled in fa-
vor of the freelancers, but implied {without
explicitly stating) that publishers could re-
issue collections of freelance works without
permission as long as those works appeared
in their original context. .

NGS has argued ever since then that the
Tasini ruling ‘supports its defense that The
Complete National'teograph:’c is a revision
of its ariginal works, rather than a separate
work. In 2005, the U.S. Court of Appeals for
the Second Circult, which is in New York,
agreed with NGS in the case of Faulkner v.
National Geographic. That case was nearly
identical to Greenberg'’s. |

After Greenberg won the $400,000 jury

SAID T WASN'T
DISAPPOINTED,” SAYS
GREENBERG. “I BELIEVE IN E
-THE [LEGAL] SYSTEM.I = |
HAVE NO ANIMOSITY
TOWARD NATIONAL
GEOGRAPHIC AT ALL”

i
“I WOULD BE IYING IF I ;
{
|

award, NGS5 appeaied to the 11th Circuit to
reconsider its pre-Tasini ruling, which the
court finally did. '

“We conclude that the Supreme Court's
decision in Tasini established a new frame-
work for applying [the law pertaining to re-
visions] that effectively overrules [our] |
earlier decision in this case,” the appeals |
court wrote in its june 13 decision. [

“National Geographic is delighted with i
the decision,” said National Geographic |
spokesperson M) Jacabsen. :

The court left open .the question of’
whether the opening montage, which in-

cludes one of Greenberg's images, is by it- !

self Infringing. Greenberg can still pursue:
an infringement claim for that, but says he'!
hasn't decided whether or not he will. i

“I would be lying if | said | wasn't disap-|
pointed,” Greenberg said. "I belleve in the]

* [legal] system. There’s winiaers and losers in|

everything, and | have no animosity toward
National Geographic at all,"

—David Wa!ker[
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Copyritht € I0A5 The Llnipt Jinrald

WEDNESDA\'

| Photo.gmphei‘

can collect

royalties

BY JOUIN DORSCHNER
juorschner(dhicrald.con.

A JYineerest photographer ‘won

another major viclory Tucsday (ot

freclance journalists in the war over
dipital media rights when the ULS,
Supreme Coudt refused (o conskler an
appeal by National Geographic maga-
AW

Alissue were four phelo spreads
Ly Jerey Greenborg that appeared in
tie magasine over three decades. In
1997, the mapasioe included Green-
Lery's photos ina $99.95 CD-IROM st

That reproduced magazines [rom 18448

Lu 109G,
Greenbery cluimed that the mapa-
wine necded bis permission Lo use bis

work inoa new medium and should

have paid him an additieaal fee. ULS.
District judpe Joan Lensed in Miund
ruled agaiust e phiotographer. The
Wh Cireuit Court of Appeals, dis-
apreed, saywp the magazine had made
an unauthorized use of his phetas,
The marazine -appealed 1o the
Supreme Court, which refused with-
out conunent Lo beae the case.

» PURTCGNAPIER, TGL iC

. P just a dumb photogu-
pher, a David Gpphting Goliath,”
" gaid Greenberg, 74, "I you're
- poing Lo Gpht a batue Jike this,
it Lukes cash, courage and ke
copyright law on your side.”
.Greenberg. wouldn®t say
Liow much the fight has cost
Liim, but when a reporter asied
A0 was as much as $30,000, he

said simply, "IUs way up
< bere '

Ju(l[ ¢ Lenard will now con-
duct a tnal o cousider.Green-’
berg's chalms for payments,

Cddi WIS and atlorney’s fees.

*This is o major m,l[(...t_ont:,
said Noxman Davis, Grech-
berg's attorucy. TPublishers
are moving te the electronic
cti, and the courls are u.liin;
them what.they qan ‘md 't
do.” K

A spokeswoman (or;",thc i
magazine, Mary Jeaune Jacob-
sen, saidithe magazine was,

"dlsnppo.intcd" by the courl's
decision, but knew Lhat the

wlpp(,-ll Lo the Supreme Court

was a “long shot.”

she said the comp:my
slands by its otiginal position,
that it didn't need {reclancers’
conscul because it was offer-
l“b “the sameproduct in a dif

“lereat mulium comp.ar.\blc' o
O microflm copivs)

Phis is- the second major
viclory this year for {rec-
Luncers, kn Juue, the Supreme
Court ruled, b the case ol Mew
York ‘Tunes versus [reclance
writed Jonathan Tasing, hat
journaists have riplts when'
thieir creations are reproduced
i electronic forus, such as on
websites, * 7

Jacobsen says thal the mag-
azine has four similac Ltwsalts
aainst it from other photogra-
phers, and plans Lo keep Oglit-
ing those cases. “We believe in
the correctness of our legal
positicn,” she said,

Davis said it wass't clear (o
Lim how how many: {rce-

" Jancers would be affccted by

Tucsday's ruling. o the 19805, |
-Greenberp, asked the magazine
tu Lave the coprrighis of his
photes assigned Lo hi, and
National Geograplic agreed.
Those who dop't hold copys -
right Lo their photos or words
in the magazine mipht not be *
able o win in cownt, Davis suid.

QCTODBENR 10,2005 2 !‘]H:‘\L EDITIiON

100g1ah61WmS dioital fight

Deciuse ofllu crucial 1snucs
in the gase, Nativnal Guo-
graphic had an iwpressive

artay of supporters in court’

brielngs, including The New

York Tuncs, Thne Warner and
the Mq,.uuu, Publishers of
Amecrica. Whe magazinge's
appeal to the Supreme Coutt
was prepared by Ken Star, the
famed speeial’ prosecutlor in
the Monica Lewinsky case.

A ey issue was the maga-
zine's clain that copyright Lnw
should not be intcrpreted Lo
Binder or prohibit the explora-
ton of new media, and it
warned that a nq::lliw, ruling
would dramatically increise
cosls Lo the public aud librar-
ies for archived tafurmadion.

“The $99.95 CD stored the

cqmv.\]uu ol 337,000 worth Uf
microling

“They've kepl sayiop we
wanl ly pmluln{ new techingls
opy,” Davis said, TThat’s tab il
nunsense. We're just saying
that iUs a4 new ascdinm and
they necd-to et the approval
of the photographicrs and wiil-
cras”

Grecnbierp's four phuto

cosays included two vn Johu

Pennckamp Corat Neel Slate
Park, oine on shacks and
another on an nland,

Greenbery and his wile,
Iz, run a soadl publishing
cumpany out of their ome,
producing such s as post
cards of tropicul Hsh. .

. Freclancers never have an
casy time, he says, "1Us a buy-
ct’s marhel. Creative people do
i for love and a jingle i their
pockel. And if you Ll lln‘ Jin-
gle oul s tough'”

fon
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HARLEN & LILLY BROWN

~ Harlen Brown
- News Editor.
'A Key Largo photographer took on the National Geographic Soclety, which was backed
with “A Friend of the Court Brief,” from Time Warper, the New York Times and the
Magazine Publishers of America in'a copyright mﬂ-mgement case before the Federal
Appeals Court in Atlanta, and won. =
Jerry Greenberg who spends his time between a hcmf: in South Miami, and Key Largo,
took on the National Geographic magazine and got a pracedent-getting decision on March
22, 2001 from the 11" U.S. District Court of Appeals in Atlanta for unauthorized use of
copyngh.‘cad photographs in the “The 108- Years of Natmnal Geographic On CD-ROM”,
and & moving cover sequence,
“Tt took four years and & lot money,” Greenberg smd “hefore 1 was ablc to get copyright
infringeraent judgments against the National Geographic.
Five charges were initiaily brought against The National Geographic Society in 1997.
Before going before Judge Joan A, Lenard in the Southern District of Florida in Miami in

* June of 1999 Gréenberg reduced that to four charges, Ons was for copyright violation i m

| pubhcwtmn of illustrations in an Education Insight product; two was for use of a
- photograph in “The Jason Poster Project” a membership thing they used without
" QGreenberg’s consent, The Thitd was on the 108-Years CD-ROM, the fourth count was
‘dropped and the fifth was for, a mioving cover sequence, for the CD-ROM,
" Greenberg’s attorney, Norman Davis of Miami, and the attorneys for National
" Geographic agreed to divide the issuss one and two from three and five.

Judge Lenard found National Geographic guilty of copynght infringement on counts one
and two. During legal discovery it was found that the artist of the Education Insight

. product Walter Cutler wiilized photos from books produced by Grcenberg and his wife

* Tdaz and in doing so had noted page numbers containing those photos in making his
illustrations so that National Geographic editors could venfy their sourte and accuracy.

- Judge Lenard issued a surmmary judgment at that time in favor of National Geographic on
the other two counts, “108 Years of National Geogeaphic. on CD-ROM?” and The
Moving Covers a 25 second opening sequence which includes 10 covers from National

- Geogrephic magazine including a 1961 cover photo of a diver taken by Greenberg.

Judge Lenard's decision was based on the “John Tasini One" lawsuit, which dealt with
contracts between authors and pubhshers for specific purposes, like first rights and a
bundle of other rights, but not copyrights. When the papers started o use the author’s

- material electronically the lawsuit was filed, A Federal Court Judge in New York ruled
for the pubhshers and against the writers.

‘Renared: “Tasini Two” the case was heard by A New York Appelate Court and the
decision was reversed. The Publishers have appealed to the U.S, Supreme Court.

. In the meantime, National Gcographm was pulling & new Visual Arts Copyright, which

- wag discoverdd before the case went befors the Appelate Court. Their contention was

- their use was only a reprint of sorme old magazines, according to Davis.

~ The Appelate Court mied that the National Geographic Society used copyrighted photos
~ from it’s magazine in violation of Section 201- -(c) that allows a publisher to reprint
photographs without addmonal compensation to the creators so long as it is only a reprint

of the magazine, .

The court in their opnnon noted “tbat a pubhshmg company could reprint a contribution

~ from one issue it a later issue of its magazine but could not revise the contribution itself -

or inctude it in'a new anthology or an cntxrely different magazine or collectlve work,”
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“But it was the act of a new visual arts copyright by National Geographic that was the
‘nail in the coffin that helped us to win the case,” Greenberg said, “That left us with the
option to appeal the summary judgment against us on count three and five and take it to
- the Appelate Court in Atlanta,”
Following the appeals court order that National Geographm was guilty of two more
counts of copyright infringement, the ¢ase was ordered returned to U. S, District Judge
Lenard in Miami to enter a judgment in favor of Greenberg, to assess damages and
attomey's fees.
Tt was also suggested by the court that Greenberg be awardad ‘mandatury hcense fccs,
s0 it would not stop the distribution of the CD-ROM and take away the public’s
“computer-mded access to this educational and entertaining work”
Despite the win in the lawsuits, Greenberg still expressed a feeling of sadness that it all
had to come down to this,
“] stil} think the National Geographic is a great made ith America publication. I always
loved the magazine, But when they transferred from a not-for-profit to profit mode in
1595 they changed a lot, '
“T use to hero worship that publication and when I was 14-y¢a1‘a—01d [ found a bundle of
Geographics in our apartment. That was in 1942. In 52° when I left the University of
Mismi I wanted to do stuff for the Geographic and found the only opening was in the
datkroom there and by gosh 10 years later, 1962 I had my first photo essay in the January
/ issua. It consisted of two different stories. So I have a lot of fond memories to look back
.. Happy memories in desling with people that 1 really enjoyed working with.”
Many of the photos Greenberg has taken over the years, were underwater photos of the
reefs off Key Largo and the mangroves surtounding the islands.
Presently he and his wife are working on a new book, which will have a panorama format
pottfolio, They are designing it to be a 64-page book, with a series of ‘cells’, 10-16
pages, and a break for copy about the photos with thumbnail prints, “to break it up.”
“I have been taking these panorama photos for a number of years, above water on the
reef, and it will be called “Radiant Reef,” Greenberg said.

Photo Caption _
Key Largo photographer Jerry Greenberg, at work in the mangroves around Largo Sound.

Harlen Brown photo

PH 1- 305 4] _
FAX: 1~ 350-15). 3046
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Harlent Brown

News Editar

A Key Largo photographer took on the National Geographic Society, which was backed
up with support from Time Warner, the New York Times and the magazine Publishers of
America in a copyright infringement case before the Federal Appeals Court in Atlanta
and won, \

Jerry Greenberg who spends his time between a home in South Miami, and Key Largo,
ook on the National Geographic magazine and got a precedent-setting decision on Match
22, 2001 from the 11" U.S. District Court of Appeals in Atlanta for unauthorized use of
copyrighted photographs in the “The 108-Years of National Geographic On CD-ROM?”,
and a moving cover sequence, '

The court ruled that the National Geographic Society used copyrighted photos from it’s
magazine in violation of Section 201-(c) that allows a publisher to reptint photographs
without additional compensation to the creators so long as it is only a reprint of the
magazine, N :

The court saw it differently and in their opinion noted “that a publishing company could
reprint a contribution from one issue in a later issue of its magazine but could not revise
the contribution itself or include it in 4 new anthology or an entirely different magazine
or collective work.”

The appeal came after Greenberg had won two counts of a four-count suit against the
magazine in June of 1999. At that time, Greenberg sued National Geographic for
copyright violations in the publication of illugtrations in an Education Insight product,
that were taken directly from books produced by Greenberg and his wife Idaz. The
illugtrator, Walter Cutler, noted the page references from the Greenberg’s magazine that
referred to photographs he had copied so the National Geographic editors could verify
their accuracy. Another count on which they also won a judgment from Federal Judge
Joan A, Lenard in the Southem District of Flotida in Miai, was for “The Jason Poster
Project” a membership thing they used without Greenberg’s consent,

Judge Lenard issued a summary judgment at that time in favor of National Geographic on
the other two counts, “108- Years of National Geographic on CD-ROM” and The
Moving Covers a 25 second opening sequence which includes 10 covers from National
Geographic magazine including a 1961 cover photo of a diver taken by Greenberg.

“Her decision was based on the “Tasini One” decision which deals with contracts, for
firat rights and other uses but not eopyrights, and had been denied by a Federal Court'
Judge in New York,” Greenberg said.”

Sinci that time, the “Tasini Two” was taken before an appellate court in New York,
which revetsed the lower court’s decision. Now it is before the U.S. Supreme Court.
What National Geographic did was to pull a new Visual Arts Copyright Form after Judge
Leonard's decision and submiit it before the case went before the appeals court with the
contention that it was only a reprint of some old magazines according to Greenberg’s
Attorney, Norman Davis of Miagmi, ‘ | -
“That-action by National Geographic was the nail in the coffin that helped us to win the
case before the Appelate Court in Atlanta,” Greenberg said, “That left us with the option
to swallow the summary judgment against us on count three and five or take it to the
Appelate Court in Atlanta,” They chose the latter. : ‘ :
The appeals court ordered the case be retutned to U, 8, Distriét Judge Lenard in Miami to
enter & judgment in favor of Greenberg and assess damages and attorney’s fees.
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1t was also suggested by the court that Greenberg be awarded “mandatory license fee”
instead of stopping the distribution of the CD-ROM and taking away the public’s
“computer-aided access to this educational and entertaining work”

Despite the win in the lawsuits, Greenberg still expressed a feeling of sadness that it all
had to come down to this.
“Istillthmkﬂlemagamnslsagwatmagazmeofltstypeandlt s made in America, 1
always loved the magazine. But when they transferred. from a not-for-profit to profit
mode in 1995 they changed 2 lot.

“T uge to hero worship that publication and when I was 14-years-old I found a bundle of
Geographios in an apartment we lived in Miami. That was in 1942. In 52° when [ leff the
University of Miami I waated to do stuff for the Geographic and found the only opening
was int the darkroom there and by God 10 years later, 1962 I had my first photo essay in
the January issue. It consisted of two different stories. So I have a lot of fond memories to
look backon .... Happy memories in dealing with people that I really enjoyed working
with.”.

Many of thw photos Greenberg has taken over the years, were underwater photos of the
resfs off Key Largo and the mangroves surrounding the islands.

Presgirtly he and his wife are working on a new book, which will have a panorama format
portfolio, They are designing it to be a 64-page book, with a series of ‘cells’, lOalb
pages, and a break for copy about the photos with thumbnail prints, “to break it up.”

“T have been taking these panorama photos for a number of years, above water on the
reef, and it-will be called “Radiant Reef,” Greenberg said.

Photo Caption
Kcy Largo'photographer Jerry Greenberg, at work in the mangroves around Largo Sound.

Hmflen Brawn photo
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Harlent Brown
News Editor
A Key Largo photographer took on the National Geographic Society, which was backed
up with support from Time Warner, the New York Times and the magazine Publishers of
Armerica in a copyright infringerent case before the Federal Appeals Court in Atlanta
and won,
Jerry Greenberg who spands his time between a home in South Miami, and Key Largo,
took on the National G‘eographxc magazine and got a precedaut~settmg decision on March
22, 2001 from the 11 U.8. District Court of Appeals in Atlanta for unauthorized use of
oopyrighted photographs in the “The 108-Years of Nanonai Geographic On CD-ROM”,
and a Moving COVer sequence.
The court raled that the National Geographic Socigty used copynghted photos from it’s
magazine in violation of Section 201-(e) that allows a pubhshar to reprint photographs
without additional compensation to the crcators $0 Jong as it is only a reprint of the
magazine,
The court saw it differently and in their npnuon noted “that a pubhshmg company could
reprint a contribution from one issue in a later issue of its magazine but could not revise
the contribution itself or inciude it in a new antholegy or an entirely different magazine
or collective work.”
The sppeal came after Greenkerg had won twe counts of a four-count suit against the
magazine in June of 1999. At that time, Greenberg sued National Geographic for
copyright violations in the publication of ilustrations in an Education Insight product,
that were taken directly from books produced by Greenberg and his wife Idaz. The
illustrator, Walter Cutler, noted the page references from the Greenberg’s magazine that
referred to photographs he had cdied so the National Geographic editors could verify
their accuracy. Another count on which they also won a judgment from Federal Judge
Joan A. Lenard in the Southern District of Florida in Miami, was for *“The Jason Poster
Project” a membership thing they used without Greenberg’s consent.
Judge Lenard issued a summary judgment at that time i favor of National Geographic on
the other two counts, “108- Years of National Geographic on CD-ROM” and The
Moving Covets a 25 second opening sequence which includes 10 covers from National
Geographic magazine including a 1961 cover photo of a diver taken by Greenberg.
“Her decision was based on the “Tasini One” decision which deals with contracts, for
first rights and other uses but not copyrights, and had been denied by a Federal Court*
Judge in New York,” Greenberg said.”
Since that time, the “Tasini Two” was taken before an appellate court in New York,
which reversed the lower court’s decision, Now it is before the U.S. Supreme Court.
What National Geographic did was to pull a new Visual Arts Copyright Form after Judge
Leonard’s decision and submit it before the case went before the appeals court with the
contention that it was only a reprint of some old magazines according to Greenbcrg 5
Attorney, Norman Davis of Miami,
“That action by National Gec»grapluc was the nail in the coffin that helped us to- win the
cage before the Appelate Court in Atlanta,” Greenberg said. “That left us with the option
to swallow the sumimary judgment against us on count three and five or take it to the
Appelate Court in Atlanta,” They chose the latter,
The appeals court ordered the case be returned to U, 8, Distriét Judge Lenard in Miami to
enter-a judgment in favor of Greenberg and assess damagea. and attorney s fees,
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1t was also suggested by the court that Greenberg be awarded “mandatory license fee”
ingtead of stopping the distribution of the CD-ROM and taking away the public’s
“computer—mded access to this educational and entertaining work™

Despite the win in the lawsuits, Greenberg still expressed a feeling of sadness that it aﬂ
had to come down to this,

“T gtill think the magazine is a great magazine of its type and it’s made in America, I
always loved the magazine. But when they transferred from a not-for-profit to profit
mode in 1995 they changed a lot.

“T uge to hero worship that publication and when I was 14-years-old I found a bundle of
Geographios in an apartment we lived in Miami. That was in 1942. In 52° when I left the
University of Miami I wanted to do stuff for the Geographic and found the only opening
was itrthe darkroom there and by God 10 years latet, 1962 I had my first photo essay in
the Jatwary issue. It consisted of two different stories. So I have a lot of fond memories to
look back on .... Happy memories in dealing with people that I really enjoyed working
with.”,

Maty-of the photos Greenberg has taken over the years, were underwater photos of the
reefs off Key Largo and the mangroves surrounding the islands,

Presently he and his wife are working on a new book, which will have a panorama format
portfolio, They are designing it to be a 64-page book, with a series of ‘cells’, 10-16
pages, and a break for copy about the photos with thumbnail prints, “to break it up.”

*“T have been taking these panorama photos for a number of years, above water on the
reef, and it-will be called “Radiant Reef,” Greenberg said.

Phom Caption r
KGY Largo‘photographer Jerry Greenberg, at work in the mangroves around Largo Sound.

Haglen Brawn photo




rom earliest childhood, we
4 bhave known we are in for

adventure on the day
‘National Geographic turns up in
our maifbox. Who knows where
we might be heading this month:
To the ancient Roman necropolis
under Vatican City? To the forests
and marghes of the last isiand of
North Carclina’s Quter Banks? To
the World Potate Collection high

_in the Peruvian Andes? To listen

to snakes barking in Ecuador? To
sleep on the heated brick bed of a
tradsr in the Manchurian back-
woods? In fact, where we go
never much matters. Neither does
why. As editor Charles McCarry
heips us understand right away in
From the Fisld: & Coltection of

. Writings from Mational Geo-

- graphic{National Geographic,”
$25), what fuels us is more than
the magazine's often spectacular
“color photos. We also thirst for.
fascinating facts, for the assur-
ance that the people and places
we encounter in its pages arrive

_via writers blessed with wide-

. ranging curiosities and a fascina-
tion for the unexpectedand
exotic. McCarry has divided the
more than 75 selections of his

" anthoiogy into evocative catego-
ries (The Back of Beyond, Dark
and Bloody Ground, Destinations,
Nature itse!f) and thoughtfully. -
includes works from Geographic
staffers (including former Miami

“News writer Cathy Newman)
along with pieces from Barry
Lopez, Willie Morrig, lozeph Con-

rad, Theodore Roosevelt, Amelia
Earhart, Williarn O, Douglas,
Maya Angelou, Alexander Gra-
ham Bell and Paui Theroux. And,
thank goodness, hera is Shana
Alexander vividly writing in the
May 1986 issue about that quint-
essential Geographic setting, the
Serengeti Plain, Off we go: .

In inky darkness, hyenas
barked andiaughed. . . . Then the
sun seepad over the horizon,
turning the morning from laven- -
der to pink to the flame blue of
Alrican daylight. Now thousands
of moving beasts shimmered at .
the rim of the sky like a heat
mirage — the multitude of wilde-
beests flowing westward at the
end of the rainy season,

in a single sweep of the eye,
one could see 5,000-living crea-
tures. At my feet a farnily of spur

fowl — red-masked, huge-footed
— scurried across the track, Fat
. elephant dung, still steaming, lay

on a papyrus-edged dam. In dis-
tant, pied tree shadow giraffes
fed.

Gazelles abounded Serengeti
has a quarter of a million of the
most numarous species, Thom-
son's gazelle — the beloved little
“Tommy" with ever flagging
black tail — and many thousands
of the larger Grant’s gazelle, lilac
fawn color with white backside.
Kopjes, huge tree-tufted pifes of
bouiders, rose like istandsin the
sea of grass. The nearest was
Qverruit with rock hyraxes and
bright orenge-and-blug lizards. A

Koy was

pair of dik-dik antelopes, the size
of tomcats, browsed niearby. Two
female lions lay belly up on the
ftat topmost stone. .

In a meadow of purpie wildflow-

. ers plump zebras grazed among

the wildebeests like glass beads
on a black necklace. We cames up
from the rear on a herd of Loxo-
donta africana, 70 efephant
rumps in baggy trousers. With
trunks upraised, they moved off, -
trumpeting, the infant elephants
barely visibie in the great forest of
fegs. Two incandescent rainbows

of birds — biug, greén, erchid —

whirred out of a bush fo devour
insects kicked up by the herds. In
a yellow fever tree a vervel mon-
stealing eggs. Elokt or

nine Fischer’s lovebirds «~ small
vivid jade parrots — darted into

‘the tree. Beyond them a pair of

large topis stood as if carved in
wood, each atop its own termite
mound to gain a better, slightly
elevated view of the lion-haunted
fandscape.. ..

At high noon my binoculars
strayed (o a stouf sausage tree. In
a light-dapple fork 15 feet above
the wildflowers lay a perfectly .~
camouflaged leopard. Minutes
passed before the big cat
stretchied its muscular neck down
the trunk, extended a thick fore- -
leg and paw, and slithered away
like a great snake into the grass,
raising a cloud of wh:te—and—yel—
fow butterfiies.

.In late afternoon two big, steely- -
gray rainstorms moved in fast
from the east. Seventy whife-
backed vultures and a pair of hid- -
‘eous pink-necked marabou :

" storks rcosted in a dead lree or

huddled by the putrid puddle
beneath. One hunched a scraggly
neck down into lousy shoulders
and turned his back, as if
ashamed o faceus. . ..

The rainstorms merged and
preduced a double rainbow, one
inside the other. Seven lionesses
and three young males rested

“together in the soft rain, beneath

the iridescent halo of pearl pink ~
and surrounded horizon-to-hori-
zon by dark blue sky. :

Snippetsis a regular feature
previewing new bocks.




rom earfiest childhood.'we
‘B4 have known we are in for
adventure on the day
'National Geographic turns up in
ocur maitbox. Who knows where
we might be heading this month:
To the ancient Rornan necropolis
under Vatican Cliy? Tothe forests
and marshes of the last island of
‘North Carclina's Quter Banks? To
the World Potato Coliection high
_inthe Peruvian Andes? To listen
to snakes barking in Ecuador? To
sleep on the heated brick bed of a
trader in the Manchurian back-
woods? In fact, where we go
never much matters, Neither does
why. As editor Charles McCarry
helps us understand right away in
From the Field: A Collection of
 Writings from Fationol Geo-~
- graphic {National Geographic,
$25), what fuels us is more than.
_themagazine's cften spectacular
‘color photos. We also thirst for.
fascinating facts, for the assur-
ance that the people and places
we encounter in its pages arrive
_via writers blessed with wide-
- ranging curiostities and a fascina-
‘tion for the unexpectad and .
exotic. McCarry has divided the
‘more than 75 selections of his
“anthology into evocative catego-
‘ries {The Back of Beyond, Dark.
and Bloody Ground, Destinations,
Nature Itself) and thoughtfully
includes works from Geographic
staffers (including former Ajami
‘News writer Cathy Newman)

along with pieces from Barry
Lopez, Willie Morris, Jozeph Con-

rad, Theodore Roosevelt, Amelia
Earhart, William Q. Douglas, -
Maya Angelou, Alexander Gra-
ham Bell and Paul Thercux. And,
thank gcodness, hera is Shana
Alexander vividiy writing in the
lMay 1386 issue about that quint-
essential Geographic setting, the
Serengeti Plain. Off we go: ..

In inky darkness, hyenas
barked and laughed. . . . Then the
sun seepad over the honzon .
turning the morning from laven-
der to pink to the flame blue of
African dayfight. Now thousands
of moving beasis shimmered at .
the rim of the sky like a heat
mirage — the multitude of wilde-
beasts flowing westward at the
end of the rainy season.

In a singls sweep of the eye,
ona could see 5,000 living crea-
lures. At my feet a family of spur

fow! — red-masked, huge-footed -
~— seurried across the track. Fat -~

elephant dung, still steaming, fay
on a papyrus-edged dam. In dis-
tant, pied tree shadow, giraffes
fed.

Gazelles abounded Serengeti
has a quarter of a million of the
most numerous species, Thom-
son's gazelle — the beloved little
“Tommy’ with ever flagging

black tail — and many thousands

of the largar Grant's gazelie, lilac
fawn color with white backside.
Kopjas, huge tree-tufled piles of
bouiders, rosa like island'sin the
se2 of grass. The neargst was
overrun with rock hyraxes and
bright crange-and-blue lizards. A

parr of dik-dik ame!opes the s:ze
of torncats, browsed nearby. Two
female lionis lay belly up on the
flat topmost stone. .

In a meadow of purple' wildflow-
ers plump zebras grazed among
the wildebeests like glass beads

on a black necklace. Wecame up

from the rear on a herd of Loxo-
donta africana, 70 elephant
rumps in baggy Irousers. With
trunks upraised, they moved off, -
trumpeting, tha infant eiephsants
baraly visible in the great forest of
fegs. Two incandsscent rainbows

.of birds — blue, green, orchid —

whirred ovt of & bush fo devour
ingects kicked up by the kerce, In
a yellow fever tree 2 vervet mion-
key was stealing eggs. Elght or

nine Fischer's lovebirds — small
vivid jade parrots — darted into

‘the tree. Beyond them a pair of

large topis stood as if carved in
wcood, each alop its own termite
mound to gain a better, slightly
efevated view of the lion-haunted
landscape. . ..

At high noon my binoculars
strayed to a stout sausage tree. In
a light-dapple fork 15 feet above
the wildfiowers lay a perfectly
camouflaged leopard. Minutes
passed before the big cat

- gtretched its muscular neck down

the trunk, extended a thick fore-
leg and paw, and slithered away
like a great snake into the grass,
raising a cloud of white-and-yel- -
fow butterflies.

In late afternoon two big, steely -

gray rainstorms moved in fast
from the east. Seventy white-
backed vultures and a pair of hid-
eous pink-necked marabou
storks roosted in a dead lree or

' huddled by the putrid puddie
- beneath. One hunched a scraggly

neck down into lousy shoulders
and turned his back, as if.
ashamedlofaceus. ...

The rainstorms merged and
preduced a double rainbow, one
inside the other. Seven lionesses
and three young males rested

“together in the soft rain, beneath

the iridescent halo of pearl pink -
and surrounded horizon-to-hori-
zon by dark biue sky. :

Snippets is a regular feature -
previewing new books.




| \rom earliest childhood, we
‘B4 have known we are in for-
adventure ontheday

_ Hatlonal Geographic turns up in
‘our mailbox. Who knows where
we might be heading this month:
To the ancient Roman necropolis
under Vatican City? Tothe forests
and marshes of the last istand of
North Carolina’s Outer Banks? To
the Worid Potato Coligction high

_Inthe Peruvian Andes? To listen
‘to snakes barking in Ecuador? To
sleep on the heated brick bed of a
trader in the Manchurian back-
woods? In fact, where we go
never much matters, Neither does
why. As editor Charles McCarry
helps us understand right away in
From the Field: A Collection of

.. Writings from Pationsl Geo=

- -j_graph:c(Natlonai Geographic

25), what fuels us is more than

' the magazing's often spectacular

“coior photos. We also thirst for;.
fascinating facts, for the assur-
ance that the peop!e and places
we encounter in its pages arrive

via writers blessed with wide- -

| ranging curiosities and a fascina-

_tion for the unexpected and
‘exotic. McCarry has divided the
‘more than 75 selections of his

~ anthology into evocative catego-

- ries (The Back of Beyond, Dark:
and Bloody Ground, Destinations,
Nature Itself) and thoughtfully. -
includes works from Gecgraphic
staffers (including former Miami

“News writer Cathy Newman)
along with pieces from Barry
Lopez, Willie Morris, Jozeph Con.

rad, Theodore Roosevelt, Amelia
Earhart, Wiltiam Q. Douglas, -

Maya Angelou, Alexander Gra-
ham Bell and Paul Theroux. And, -

thank goodness, here is Shana
Alexander vividly writing in the
May 1986 issue about that quint-
essential Geographic setting, the
Serengeti Plain. Off wa go: . -

In inky darkness, hyenas
barked andlaughed. . . . Then the
sun seeped over the horizon, |

turning the morning from laven- =

der to pink to the flame blue of
African daylight. Now thousands
of moving beasis shimmered. at .
the rim of the sky like a heat -
mirage — the mullitude of wilde-
beests flowing westward at the
end of the rainy season.” - .-

In a single sweep of the eys,
one could see 5,000 living crea-

tures. At my fest a farnily of spur -
fowl! — red-masked, huge-footed. -
-— scurried across the track. Fat
elephant dung, still steaming, lay . -

on a papyrus-edged dam. in dis-
tant, pied tree shadow, giraffes
fed - :

‘Gazelles abounded. Seréngeti
has a quarter of a miltion of the
most numerous species, Thom-

son’s gazelle — the beloved little )

“Tommy’ with ever flagging
black tail — and many thousands
of the larger Grant's gazelle, lifac
fawn color with white backside.

Kopjas, huge tree-tufted pfles of

bouiders, rose fike islands in the
882 of grass. The noarest was
overrun with rock hyraxes and
bright crange-~-and-blug lizards. A

pair of dik-dik antelopes, the size

of tomcats, browsed nearby. Two
female lions lay belly up on the
flat topmost stone.

- Inameadow of purplé wildffow-
- ers plump zebras grazed among

the wildebeests like glass beads

on a black necklace. Wecame up

from the rear on a herd of Loxo-
donta africana, 70 elephant -

-rumps in baggy irousers. With

trunks upraised, they moved off, -
trumpeting, the infant elephants

barely visibie in the great forést of
. legs. Two incandescent rainbows
.of birds — blue, green, crehid —

whirred out of a bush fo devour
insects kicked up by the herde. In
a yallow fever tree a vervat mon-
key was stealing eggs. Eight or

ning Fischer's lovebirds — small
vivid jade parrols — darted into

“the tree. Bayond them a pair of

large topis stood as if carved in’
wood, each atop its own termite
mound to gain a better, slightly
elevated view of the fion-haunted
landscape. . ..

At high noon my binoculars
strayed to a stoul sausage tree. In
a light-dapple fork 15 feet above
the wildflowers lay a perfectly
camoufiaged leopard. Minutes
passed before the big cat
strelched its muscular neck down
the trunk, extended a thick fore-

- leg and paw, and slithered away

like a groat snake into the grass,’
raising a cloud of wh:te—and—ye!-
low butterflies.

.In fate afternoon two big, steely- -

‘gray rainstorms moved in fast
_from the east. Seventy white-
" backed vultures and a pair of hid- -
. eous pmk-necked marabou -
" storks roosted in adead tree or.

huddled by the putrid puddle -

- beneath. One hunched a scraggly

neck down into lousy shoulders

and turned his back, as if

ashamed to face us. .

The rainstorms merged and
produced a double rainbow, one
inside the other. Seven lionesses

" and three young males rested
-together in the soft rain, beneath

the iridescent halo of peari pink -
and surrounded horizon-to-hori-
zon by dark blue sky.

Snippetsis a regular feature -
previewing new books.




tion database of all the images, giving
related pages and anicles. They are all in
directory structures based on month and-
year. Each image is identified by type and
by page number. The database tells the
user what CD o insert in a search,

-The images that were sent on CD
from DAD were scanned for millions-of-
colors display. Because this is a consumer
product Nationat Geographic wanted the
images to also be made viewable for a 256
c¢olor display. To do this 2 second version
of the images had to be made wilh a spg-
cific color palette for each set of images
{each two page spread). This second
palette is invisible to the user. If their moni-
tor has a 256 color display the user doesn’t
know the difference. This display (eature
was written speciflcally by Ledge for
National Geographic.

Ledge wrote multiple versions of the
project for approval by National Geographic.
They recorded the CDs using Adaptec Toast
Software and a variety of interna!l CD-R drives,

“The biggest challenge was dealing with -

the magnitude of data, says Kryger. “Once
everything was indexed we had to look
through every page to verify the indexing and
navigation was correct.”

Their second major task was to index
the advertisements that appeared in the mag
azines. This was done chironologically. After
1970 National Geographic included regional
advertisements. This made it difficult to
index, Ledge wrote a Visual Basic applica
tion for the indexing. They had to go through

LY A/ e wialh oo il ed] o

kSR e

the scans on the CDs to locate the odd regional
adds and replace them.

Users can search across the CD-ROMs
through every issue by criteria such as title,
subject, keyword, place, name, contributor
and date, Ads can also be searched for sepa-
rately by subject and date,

"We were very fortunate 10 find Ledge,"
says Stanton, “They were able (o integrate
the scanning with the index table from the
magazines. They also integrated our own
index material consisting of tens-ol-millions
of individual words or phrases derived from

‘our Library Sciences Group who carefully

indexed all of these pages for years, It was a
major boost to the project that this in-depth
index for the text already existed. We were
also able to have a hyper index for related
subject or contributor.”

“The project was reasonably cost effec-
tive,” says Stanton. “Ourbiggest trade off was the
compression which had to be tight. We used
JPEG which worked the best on images and not

graphic Soclaty’s
irst 108 Years.
vary paga from
nome 1,235 Issues |
as scannad. They | .
sed Lodge Multi- |
adia, a division of
atawars Technolo-
glas  {Cambridge,
VA §17-821-0820}.

dards. Natlonal Geographic wanted to pre-

serve the look, feel and style of the magazine. .
Having the page image did the best job.”

National Geographic also considered
publishing on the Web. They looked al
what it would take to download an entire
article which would typically be about 20
pages long. That would be half to three-
guarters of a megabyte to lock at one arti-
cle. *We thought CD would be a perfect
medium,” says Stanton. “The only down-
side is the 30 CDs. We're looking into DVD
to reduce this.

"We are very pleased with Ledge:
They will do ather projects for us in the

future, We ware relieved to find a team of

sclid engineers with a great approach.
They are a sophisticated group which had

. experence with commercial CD-ROM pub-

lication, They really cared about the work
they were doing and they fell they in love
with the project without any seduction
fromus.” B '
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_a CDR publishing systam on your «
- desk for §5,700. Their Desktop CD-R -
~ Publisher system includes ongdX ;-

* Autoloader, two CD holders, Cedar
- CD Facea label editing software, Frass

* Signature CD Color Printer, Prind futl

" prinizblesurface CO-R media. For
- more demanding applications get -

Recaorders.

* jntranet or network simulianecusty.
. The software uses wizards to guide you
 through the stepby-step process, -

 lish periodical documents and dis-
- tribute your info on multiple forms of

P

o

f Microsoft Word.
" Windows 95/98 look for ease of use’
-"3.1, 95 or NT eampatible with at least

- applicatipons created with Insight on
" various platforms including Windows

-

electronic publishing productsf
being offered. These do-it-yourselt
systems make publishing an outok |
the-box reality for everyone,
Microboards Techoology
(Chanhassen, MN 612:470-1848) puts

CD-Recorder, Cedar Techriology's

CD-Rep premastering software for
Windows 95 or NT and Prassi Roba
Rep duplication software, For $300

more the system includes the Fargo

¢olor, high resolution images on -

the system conligured with two CD-

Enlgma (Waltham, MA 617-290-
0080} makes Insight into Information
4.0 ($7.500) desktop electronic publish-
ing software. Publish professional-qualk
ity, full text retrieval applications for dis-
tnbution on CD-ROM, the Internet, an

Pubtish 250 10 one million pages
of documents, with full text and
hypertext navigation. Uss it fo pub-

media. The software automatically
creatss a table of contents. Integrate
multiplesource formats including .
SOML, XML, HTML, RTF and

The application has a familiar
to the end-user, You need a Windows

8 MB of RAM. End users can un |

and Mac, Web and intranet applica-
tions are installed on Windows NT

Web servers. These can be accessed
using any standard Web browser, |

outthe shipping cost of heavy paper packages.

The publishing can be done easily in
house with a robust scanner, a CD-Recorder, or
the right size Web server for [ntemnet publishing.
The converslon work can also be sent to service
bureaus and electronlc publishing houses,
Many service bureaus offer Adobe FDF file con-
version and electronie publishing services, PDF
plays a big part in the electronic publishing
arena. The PDF format makes documents view-
able on any platform whils keeping all of the

. original document elements ingluding layout,

fonts, imbedded video and audio,

Another purpose to electronic publish-
ing, besides distribution, is being able to pre-
serve old and fragile paper. documents
safely. This gives access to the public without
waorrying about the wear and tear 1o irve-
placeable docuiments.

National Geographic Pub-
lishes 108 Years On CD-ROM

National Geographic completed a pro-
ject last fall to publish the magazine's first
108 years on CD-ROM entitled, The National
Gengraphic Society's First 108 Years. The 30
€D coilection spans over 10 decades. [t
includes the magazine's first issue in Octobet
of 1888 and continues yp o the December
issue of 1996. National Geographic pub-
lished their issues to CD-ROM with the goal
of preserving the information and making it
available 1o the public,

Every page from some 1,235 issues was
scanned — moere than 190,000 printed pages

in total. This included text, graphics, photog-

raphy and advertisements, National Ceo-
graphic started the testing for the project and
coming up with requirements in February
1596, The work began in September and the
CDs began shipping in August 1957,

“The appreach was to scan the page
and treat it as electronic microfiche. We
looked to preserve the actual page image
and all the photos,” says Torn Stanton, direc-
tor of CD-ROMs for National Geographic
Interactive, ‘

National Geographic created the CD
collection for consumers. The CDs had to be
able to run on a 486 66 PC with 8§ MB, run-
ning Windows 3.1, “We created the product
witlout high requiremients realizing that not
al} users can afford to upgrade to Windaws
95 or the latest thing,” says Stanton.

"We went out locally to find a scanning
service bureau in DC. Most companies were
doing work for government applications, pri-
marily a black and white science, We wanted
to s&an 24-bit ¢olor at a minimum with high
photo quality. Creating a consumer product,

" process for workilow management that

we 5aw no need 1o use a very high resolu-
tion because of the limits of display.”
Mational Geographic came across Ledge
Muliimedia, a division of Dataware Tech-
nologles (Cambridge, MA 617-621-0820).

Ledge Multimedia also worked with
Document Automatlon Development
(Overland Park, KS 913.66344323). a
provider of document automation services
including electronic publishing and scan-
ning. Document Automation Development
(DAD} had the monumental task of scan-
ning all 1,235 original issues, From ther
the scanned images would go to Ledge
Multimedia for merging the scanned mate-
rial and multiple indexes, Each image is a
two page spread from the magazine.

The two companies d@eloped a uni-
fied standard for use throughout the pro-
ject. Test pages were scanned at various
settings until they found the right settings to
optimize the magazine's pages including
photographs and images,

DAD used a collection of five software
applications created inshouse, collectively
called DocuTrak. DocuTrak has a proprietary

allowed DAD to accurately index and track
some 300 total GB of images and information.
Three complete sate of the magazine were:
delivered on three forklifts direct from
Nationat Geographic. The first set was the mas-
terset. The second was a safety set, in case any
pages in the master set were unusable with
folds or stains, The third set was a backup in
-case of & total calastrophe in the process,
*We used DocuTrak to index every
page of every issue from ifront cover to.
back cover, including loldouts,” says Vince
Fingel, president of DAD. "An aperator
turned the pages ¢f each issue and entered
‘the information into the index formal by
hand. Once every page was indexed, the
infonnation went into a database.”
The binding was cut oif the master set
and DAD began scanning the issues. Docu-
Trak gives on-screen prompts to the scan-
ner aperator that tell the person exactly
what pages they should be scanning, DAD
reviewed every scanned image as part of
their contre! on the scanning process,
DALY's use of DocuTrak in thelr work
with National Geographic let them eliminate
a lot of the manuai work and minimlze the
risk of human error, One of DocuTral’s five
components is an indexing module that
drives the scannerand assigns the images file
names. Another is the workfiow component
that dlrives the entire process. Athird isa qual-
ity control piece that does a page by page
check of every image burned to CD-R agairist -
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.

izes the entire product and database in a
spreadsheet fashion, This gets passed onto
Dataware for them to build on,

To automate the process of giving the
images file names, DAD had to create a stiuc.
tural index, assigning page numbersto all the
pages that were numbered and unnum-

bered, including foldouws and ads, *We took
a page-by-page account Fom all the issuesto
ligure out how 1o fit this into a file naming
scheme,” says Pingel, “This is where Dogus
Trak came in. We created our structural
index of the miagazine and put that into
DocuTrak. DocuTrak drove the scanning
process and guided the operator.”
DocuTrak gave prompts 1o the scanner
operator, automatically named the file

ihe original index. A report generator itern-

T ————

according to the structural index and placed

the file in the proper directory. DAD automated
the entire scanaing process down to one per
son. They used one operator tunniig two scan-

- niers at a tire, The opérator was freed up to do

this because Docutrak automatically set all the

scan settings.. . . ‘
Flle compression, image rotation, mov-

Y nother purpose to electronic publishing,
besides distribution, is being able to

preserve old and fragile paper documents safely.

ing the files across to the network to the
bumner and staging of the CO-R was all done
automatically by DocuTrak, |

DAL created about three GB of scanped
images a day. These were compressed using
Pegasus Software and staged for CD master-
ing. Two complele sets were created, one for
ledge Multimedia and one for DAD's
backup. There were 644 CDs per sot — 1,288
CDs in total were authored in house. One CD

"

holds two Issues in uncompressed BMP for-
mat and JPEG compressed format. To
record the issues onto CDs, DAD used a
Panasonic CDerecorder, an HP CD-
recorder, Sony CD-R media and Adaplec
CD creation software, .+ .- .- -

After mastering, each CD was checked

"again for errors by physically comparing

each scanpnred image with the original page
from the salety set of magazines. “We did
everything we could to make sure every
page was accounted for and the scanned
pages were error free,” says Pingel. )

The complete set of images on CD was
sent to Ledge Multimedia to be merged
with the vast index created by the Library

. Sclence Group at National Geographic and

Ladge's index s
navigation datalfase format. .

“We worked closely with National Geo-
graphic on the design of the project,” says
Lisa Kryger, executive producer from Ladge
Multimedia. *We helped them come to tonms
with what they could and could not do. They
wanted all the documents kept in the same
format they originally appeared in with the
same index used in the magazine.”

ch database and image
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Ledge used Dataware's proprietary
ADL database; The database is invisible on
CD format. Thelr index search database
was used 10 create a data retrieval library
which sits on every CI.

Each CD also contains its own flaviga-
tion database of all the images, giving
related pages and articles. They are all in
directory structures based on month and
vear, Each image is identified by type and
by page number, The database tells the
user what CD to insent in a search,

The images that wetre sent on CD
from DAD were scanaed for millions-of-
colors display. Because this is a consumer

color display. To da thig a second version’
of the images had to be made with a spe-
cific color palette for each set of images
{each two page spread). This second
palette is invisible to the user. If their moni-
tor has a 256 color display the user doesn't
know the difference, This display feature
was written specifically by Ledge for
National Geographie.

Ledge wrote multiple versions of the
project for approval by National Geographic,
They recorded the CDs using Adaptec Toast
Software and a varety of internal CD-R drives,

the magnitude of data, says Kryger. *Once
everythlng was indexed we had to look
through every page to verify the indexing and
navigation was comrect,”

Their second major task was to index
the advertisements that appeared in the mag-
azines. This was dotre chironologically. After
1970 National Geographie included regional
advertisermnents. This made it diificult to
index. Ledge wiote a Visual Basic applica-
tion {or the indexing, They had to go through

product National Geographic wanted the:
images 10 also be made viewable for a 256

“The biggest challenge wasdealing with -

" Ty m‘.\l‘; L
BLAG S S

the seans on the CDs to locate the odd regional
adds and replace them,

Users can search across the CD-ROMs
through every issue by criteria such as title,
subject, keyword, place, name, contributor
and date. Ads can alsc be searched for sepa-
rately by subject and date,

"We were very fortunate 10 find Ledge,”
says Stanton. “They were able 1o integrate
the scanning with the index table from the
magazines. They also integrated our own
index materlal consisting of tensof-millicns
of individual words or phrases derived from
our Library Sciences Group who carefully
indexed all of these pages for years, It was a
major boast io the project that this in-depth
lndex for the text already existed. We were
also able to have a hyper index for related
subject ot contributor.”

“The project was reasonably cost effec-
tive.” says Stanton. “Ourbiggest trade off was the
compression which had to be tight. We used
JPEG which worked the best on images and not

the text. Thetext is not very sharp in black and

FEALY MUAL BIROAX miaR T1E RATSE
a wnn by Bellh e ) Noday
“-.’p b Pk et

white with some halo around it. This is espe-
cially true in the older documents, scanned
from yellowed paper. We did as much as we
could to comrect this. The purpose Wag 1o cre-
ate a consumer product which forced us to
make compromises in quality.”

.. National Geographic decided against

. fulhtext search, *We thought It was overkil

for the average user,” says Stanton. “We
had an index in the library where they
loaked at every page and assigned five key
terrns to every page. They did this by hand. -
Blegsed with this In-house index, we
thaught it would more than suffice.

"1 “We considered OCRing all the text but
we needed 100% accuracy. Having 89%
wouldn't be up to National Geographic stan-

National  Geo-
tgraphic publishad
lthe  magazine's
firat 108 yoors on a
B-ROM entitied,
iTha National Geo-
lgraphic Soclety’s
iEirst 108 Years.
iEvary. pags from

" dabds. National Geographic wanted to pre-

servethe look, feel and style of the magazine. |

Having the page image did the best job.

" National Geographic also considered
publishing on the Web. They looked at
what it would take to download an entire
article which would typically'be about 20
puges long. That would be half (o three-
quarters of a megabyte to look at one arti-
cle. "We thought CD would be a perfect
medium,” says Stanton. “The only down-
side is the 30 CDs. We're looking into DYD
to reduce this.

“We are very pleased with Ledge.
They will do other projects for us in the
future, We were relieved {o find a team of
solid engineers with a great approach.
They are a sophisticated group which had

. experience with commercial CD-ROM pub-

lication. They really cared about the worlk
they were doing and they fell they in love
with the project without any seduction
from us.” B

bsome 1,236 Issuas

22

IMAGING MAGAZINE

"

MARCH 1998




* work in the same series, unless such rights are di-  1he recommenceg BNEUARE Save A TN IO T e e WOTT T OBy ot ran: i o vraios

rectly granted elsewhere in this document. .. ."

It also specifically states that future technolog-
ical inventions do not change the terms. “Among
those usage rights excluded by this provision are
rights of publication, display and transmission in
electronic and digital media, as well as in media
not yet knewn,” says the clause.

The other option outlined by ASMP is 1o elimi-
nate ali re-publication rights, not just electronic.

granted under this document for publication in a
collective work exclude all usage rights for any re-
vision of that collective work or in any later collec-
tive work in the same series.” This option uses
the same exclusion clause as the other one, in-
cluding “traditional print, electronic and digital
media, as well as in media not yet known.”

What will the long-term effects of the Tasini
decision be? Many in the creative community are

will be reversed on appeal. ASMP is committed to
supporting the appeal effort, through its Legal
Action Fund; Crawford believes that reversal is
“likely,” He says, "It's a matter of definition. In my
opinion, when you change from print to electron-
ic media, then it is not a revision.”

For information on Business and Legal Forms
For Photographars, call Allworth  FPress at
(800)491-2808. <http://iwww.altworth.com>.

{

Six photographers and a picture agency have filed
two separate copyright infringement claims in New
York and Miami against the National Geographic
Society. Both claims dispute the Geographic’s right
to re-use photographs in a CD compilation of back
issues of National Geographic magazine without the
photographers’ permission.

Photographer Jerry Greenberg and his wife, Idaz, are

| seeking an injunction in U.S. District Court in Miami:

“barring the Geographic from distributing his pho-
tographs as part of the compilation, The Greenbergs
are also seeking unspecified damages.

In U.S. District Court in Manhattan, photographers
Douglas Faulkner and Louis Psihoyos, along with Matrix
International, filed a similar action. Matrix is acting as
agent for photographers Roger Hutchings and Rick
Rickman in the action.

National Geographic Ventures, a for-profit subsidiary

of the non-profit National Geographic Society, began
distributing “The Complete National Geographic: 108
Years of National Geographic Magazine on CD-ROM”
fast fall. Most photographers were not paid for the re-

PHOTOGRAPHERS SUE NATIONAL GEOGRAPHIC OVER CD USAGES

use of their pictures in the 30-disc set.

The Society asserts that it did not need the photog-
raphers’ permission because the new product was not
areuse, but a simple revision of the magazine in a new
format. The Society has cited the case of Tasini et al.vs.
The New York Times to defend its position. That federal
court decision said publishers can re-distribute printed
anticles on CD and on databases, provided the articles
are unchanged from their original print versions.

- The Greenbergs argue that National Geographic had

no right to re-use their work without prior permission’
because the CD compilation “is not a ‘further use’ or a’
‘revision’ of a pre-existing collective work, [It] is a new
collective work, by virtue of the collection, selection,
arrangement and assembly of materials...some entire-
ly new—in a product that as a whole constitutes an
original authorship of work.”

A similar argument was rejected by the Judge inthe
Tasini case, which was heard in a New York federal
court. The Miami federal court is not bound by the
Tasini decision, however,

The plaintiffs in the New York case take a different

~ and/or non-prafit use;” the plaintiffs assert.

tack, arguing that the National Geographic Society had
no right under the original contracts to transfer the li-
cense {0 its subsidiary, National Geographic Ventures,
to create for-profit products.“...The original agreements
[were] made at a time when it was not in the contem-
plation of the parties that the images would be used for
profit and commercial use in a National Geographic
magazine on CD-ROM; the intent was only educational

Matrix contends that “the original license agree-
ments provided for one-time print on paper rights only”
according to Matrix co-owner Jonathan Wells. Welis also
says he has those terms in writing.

Moreover, he adds, Geographic had approached
Matrix earlier, offering to pay $75 per picture for a 20-
year additional license—and Matrix refused the offer.

One of the Matrix photographers named inthe orig-
tnal suit, Sarah leen, withdrew from the suit in
January. She is the only one who is still active with
National Geographic.

Court dates for the two cases have not been set.

—David Walker l
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NEW NAME

As we move into our eighth year of publication it is time
for a name change that better reflects what this newsletter
is all about. As we look at the issues we've dealt with in the
last few years it is clear that the focus of this newsletter has
revolved more around marketing stock photography, than
the issues of how to take pood stock pictures.

Clearly, a lot of care must be given to what you shoot if
you expect to be able to market the images effectively.
SELLING STOCK will continue to deal with those issues.

But, it does little good to produce great pictures for
which there is little or no demand. Potentially, this kind of
activity will hurt the photographer most because the photog-
rapher must absorb all of the production costs, as well as a
large portion of the marketing costs.

Thus, in the future, the focus of this newsletter will be
to supply photographers with the information they need to
more effectively SELL the images they produce.

Some in the industry still maintain that all a photogra-
pher needs to do to be successful is keep shooting and
produce better and better images. We don’t think so. We
have seen too many cases in recent years, where experienced
photographers, as well as those just getting started, produce
outstanding, top quality images, and have tremendous
difficulty getting them seen in the marketplace.

In today’s market, photographers must give a great deal
of attention to how they are going to SELL their produc-
tion, before they rush out to spend huge amounts of time
and money TAKING pictures.

We will trumpet this message over and over.

A secondary reason for the name change is that there is
a West coast stock agency with a similar name. Neither I,
nor the owner of that agency, want anyone to think the two
organizations are related.

DIGITAL RE-USE : |

On August 13, 1997 in New York, federal judge Sonia
Sotomayor in Jonathan Tasini et.al. vs. the New York Times
et.al. found in favor of five publishers and allowed them to
make Internet and CD-ROM re-use of articles previously
published in their print publications without checking with
or compcensating the writers in any way.

Because this is a federal court decision supporting
positions taken by major publishers - New York Times,

Dedicated to encouraging
communication among photographers

Sports Illustrated and Newsday - it is likely to have a major
impact on the stock photography business.

The plaintiffs, were writers Jonathan Tasini, Mary Kay
Blakely, Barbara Garson, Margot Mifflin, Sonia Jaffe

Robbins, and David S. Whitford, and they brought suit

against The New York Times Co., Newsday, Time Inc., The
Atlantic Monthly Co., Mead Data Central Corp. (Lexis/Ne-
xis) and University Microfilms Inc. (The Atlantic Monthly
settled with the plaintiffs prior to this decision.)

The publishers had re-published the contents of their
print publications on-line and on CD-ROM in a format that
differed greatly from the way the articles originally appeared.
The writers argued that the publishers should have first
obtained permission from the freelance writers and in
addition compensated them for this use. The publishers
argued that their "collective works" copyright gave them
broad rights to re-use the material without providing any
additional compensation to the writers.

The writers claimed that the publishers were reaping a
financial windfall from new media - one that Congress never
intended when it formulated the copyright law. :

Contracts

Most of the articles were produced as a result of verbal
agreement with very little, if any, paperwork.

However, it was acknowledged that Whitford had a
decidedly more formal relationship with Sports Hlustrated.
His contract with SI granted the following rights:

(a) the exclusive right first to publish the Story

in the Magazine:

(b) the non-exclusive right to license the repub-
lication of the Story whether in translation, digest,

or abridgement form or otherwise in other publica-

tions, provided that the Magazine shall pay to you

fifty percent (50%) of all net proceeds it receives
for such republication: and

(¢) the right to republish the Story or any
portions thereof in or in connection with the Maga-
zine or in other publications published by The Time

Inc. Magazine Company, its parent, subsidiaries or

affiliates, provided that you shall be paid the then

prevailing rates of the publication in which the Story

is republished. .

Onc of the many strange things about the decision is
that this contractual arrangement, while mentioned in
describing the relationships of the partics in the suit, appears




to have been given no weight whatsoever by the Judge in
making her overall decision in the case.

If publishers "collective works" rights exist only when
there is no formal contract to the contrary, this case is much
less worrisome than if the "colective works copyright"
somehow takes precedence over formal contracts. Several
questions remain unanswered:

o Is the language of the Whitford contract somehow
not specific enough to cover the rights granted?

o To exclude rights, is it necessary in a contract to
itemize every right that is excluded, or do contracts normally
only cover those rights which are specifically granted?

‘o Does a publisher of a "collective work” have certain
rights that take precedence over the right specified in formal
contracts the publisher has signed?

None of these issues are clearly answered in Judge
Sotomayor’s decision. There are rumors that the plaintiffs’
lawyer may not have sufficiently emphasized the contract
point in her argument, and thus the judge ignored it when
making her ruling. The fact that the contract was mentioned
in Judge Sotomayor’s decision may present problems when
the Tasini case is cited as precedence in future cases.

After the decision, lawyers told “Contracts Watch," an
on-line publication of the American Society of Journalists
and Authors, that a written agreement overrides any statute-
based presumption that a publisher may take certain
electronic rights for free. If a contract specifies payment for
electronic rights--as many do--or grants serial rights or
publication rights "in print only," the free ride given publish-
ers by the court decision doesn’t hold.

In a letter from PACA to National Geographic Interac-
tive, after the decision and relative to another matter (see

PACA letter on page 5), PACA Attorney, Robert M.

Cavallo of Cavallo & Wolff, said:

PACA anticipated the problems of electronic copying years ago
and that is why in the suggested terms of delivery and invoice
language which appear in the PACA Legal Handbook, language
was included to prevent the users from electronically using stock
photos without permission. :

How contractual rights relate to "collective works copyrights"
should be further clarified in the appeals process.

¢ 1997 Jim Pickerell -- SELLING STOCK is written and
published by Jim Pickerell six times a year. The annual sub-
scription rate is $50.00 in the U.S. Subscriptions may be
obtained by writing Jim Pickerell, 110 Frederick Avenue, Suite
A, Rockville, MD 20850, phone 301-251-0720, fax 301-309-0941,
All rights are reserved and no information contained herein may
be reproduced in any manner whatsoever without written
permission of the editor. Jim Pickerell is also co-owner of both
Stock Connection, a stock agency, and Digital Stock Connection,
a company that produces and distributes CD-ROM catalog discs
for photographers. In addition, he is co-author of Negotiating
Stock Photo Prices, a guide to pricing stock photo usages.. Web
address is: <www.pickphoto.comitso>
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What |s A Revision?

For Judge Sotomayor, the key copyright question in this
action hinges around Section 201(c) of the U.S. copyright
law, .

Copyright in each separate contribution to a
collective work is distinct from copyright in the
collective work as a whole, and vests initially in the
author of the contribution. In the absence of an
express transfer of the copyright or of any rights
under it, the owner of copyright in the collective

_work is presumed to have acquired only the privi-
lege of reproducing and distributing the contribu-
tion as part of that particular collective work, any
revision of that collective work, and any later
collective work in the same series.

In her 56 page decision Judge Sotomayor upheld the
rights of the "collective works" publisher to do several things:

1 - Make very extensive revisions in a work, including
eliminating large sections and focusing on small elements of
the whole work. A revision doesn’t have to be even close to
the original.

2 - It can be altered to the point of having a new title
and being a part of a larger work (such as General Periodi-
cals OnDisc), but Judge Sotomayor also says, "Defendants
are not permitted to place plaintiffs’ articles in ‘new antholo-
gies’ or ‘entirely different magazines or other collective
works,” but only into revision of those collective works in
which the plaintiffs’ articles first appeared.”

3 - The New York Times was allowed to put the Sunday
Magazine and Book Review on CD-ROM and distribute
them separate from all the rest of the editorial content of
the paper. Thus, very small portions of the whole “collective
work" are permissible.

4 - The privilege of making a revision is transferable to
another company. Practically the only limitation, according
to Judge Sotomayor, is that the revision must be made by
the publisher or the publisher’s agent. Thus, a third party
would not be able to take published material and re-use it
on the internet without the publishers permission, but the
publisher has great latitude in how he can re-use it,

5 - The judge did say that a single article could not be
offered to another publication, not affiliated with the parent.

6 - In her ruling the judge cited several types of "exploi-
tation" by publishers that wouldn't be allowed under copy-
right law, including turning a freelance article into “"a full
length book™ or creating “television or film versions of
individual freelance contributions."

Appeal

A motion for Reargument of Tasini has been filed in
Judge Sotomayor’s court. The court has set September 26th
as the final day to present arguments. At that point the
judge may make an immediate decision or prepare another
substantive opinion.

The judge is asked to reconsider three points:

— 4




o Whitford’s position vs. Sports Illustrated since he had
a written contract with SI. Opposing counsel acknowledged
the contract. It is argued that this puts him in a different
position from the other complaints who fall under 201(c).

o 201(c) requires that there must be obvious "substan-
tial similarity" between two uses for a judge ‘to make a
summary judgement. If "substantial similarity" is a disputed
question of fact it should be left for resolution by a jury.

o A question as to whether plaintiffs raised an argu-
ment at the appropriate time and thus did not give the
defendants adequate time to address the issue in discovery
or in argument. Plaintiffs argue that the record shows they
did raise the issue appropriately.

Once this process is complete the next step would be to
file an appeal in Federal Court.

Photographers and Writers Dilemma

For the last 21 years freelance photographers and

writers have been producing work for relatively low fees for

the first initial use with the contractual understandings --

backed up, we believed in law -- that we would receive

appropriate payment for additional uses.

In fact, many creators have earned much more from the
second rights to the work, than they were paid for the
original use. Many could not support themselves on the fees
paid for the initial use, and can only earn a decent living
through a combination of initial use fees plus re-use fees.

Now, many of those re-use fees for the work done
during the past 21 years have been terminated. This ruling
certainly brings into question re-use fees for the publication
of books, or chapters from books, as well as electronic uses.
Thus, it affects every cditorial creator.

Sotomayer indicated that Congress is free to change the
law if it wants to take into account the new-media revolution
and the resulting questions about writers’ rights to their
work, but she points out the courts can’t act "on the basis of
speculation as to how Congress might have done things
differently had it known then what it knows now."

Sotomayor said that she had to apply the copyright law
as it is written, even though new-media technology couldn’t
have been anticipated in 1976 when Congress revised the
law,

ASJA Comments

Claire Safran, president of the American Society of
Journalists and Authors (ASJA) said:

"While Jude Sotomayor’s reading of the law and her
logic may seem reasonable, her understanding of electronic
publishing is seriously flawed.

"We're astonished that the judge bought the defense
argument that database use constitutes only a ‘revision’ of an
issue of a magazine or newspaper. It doesn’t. And we're
even more astonished at her statement that ‘the electronic
databases retain a significant creative element of the publish-
er defendants’ collective works.” They don’t.

"Electronic database compilers strip out nearly every-

thing a publisher brings to its publication: photos, drawings,
advertisements, page layout, headline type, index, table of
contents-—wrtually everything that makes a magazine or
newspaper what it is. Each article is reduced to the writers’
words. And those words belong to the writers.

~ "The data base compilers then mix that issue’s articles
with hundreds of thousands of articles from years worth of
hundreds of other publications, making a new and totally
different compilation. A computer user simply cannot find

‘the actual issue of the publlcatlon itself in the database--bec-

ause it doesn’t exist. A ‘revision’ of the publication? Hardly.
"One other important point is that this case revolves
around a part of the copyright law that applies only when

there is no written contract between publisher and author.
‘But most magazines--and, mcreasingly, ncwspapers--do use
written agreements. So the ruling in this case doesn’t app]ly

to most articles by freclance writers published in major
magazines and newspapers.

- "We think an appeals court would see things very
differently from Judge Sotomayor."

Michael Gaynor, called the judge’s decision "an Alice-in-
Wonderland type interpretation” of federal copyright laws.
Bruce P. Keller, a Debevoise & Plimpton attorney
representing the media organizations, said that all the judge’s
ruling does is permit publishers to do what they've always

- done -- reproduce the contents of their publications in other

formats. Where once they did so on microfilm, now they're
doing it in new media.

. George Freeman, assistant general counsel for the New
York Times, said the decision means "electronic reproduc-
tion of freelance articles such as in Lexis will be treated no

- differently than those articles on spools of microfilm."

Lawyers for the defendants acknowledged the decision
covers only certain electronic re-uses of freelance articles; for
example, it says nothing about the kind of "cherry picking"

- that typifies many Web sites.

The Wall Street Journal story after the decision said
swcepmgly, "Media companies in recent years have started
reqmrmg freelancers to relinquish their rights to the elec-
tronic versions of their work."

ASJA pointed out, "That’s true of some, but by no
means all publishers. Many publishers pay for electronic

_rights, whether its because they recogmze that a smgle
- decision by the lowest federal court is not much protection

this early in the game, or because they choose not to
jeopardize the editor-writer relationship by bullymg, or
simply because it’s right.”

Creators Options

Creators need to band together to support an appeal if
they want to protect work that has been published in the
past 20 years. If this decision stands unchallenged publishers
will be able to make almost unlimited use of the work they
have published in the last two decades without providing any
additional compensation to the creators.

In addition, creators need to actively support federal
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copyright revision. However, even if Congress changes the
Copyright Law that will probably only affect work after the
new law is signed.. It would be highly unlikely that changes
in the current copyright law would in any way affect work
produced between 1976 and the signing of any new law.

Finally, freelance creators must insist on much higher
initial assignment fees in order to cover themselves {or the
potential loss of reuse income.

"PHOTOGS FIGHT FOR RIGHTS . .

Twelve photographers have retained Alan Trachtman of
Dealy & Trachtman, LLLP in New York to pursue a mone-
tary scttlement with National Geographic Interactive for the
proposed use of their images on a 30 disc set of CD-ROM’s
catitled The Complete National Geographic: 108 Years of
National Geographic Magazine. The discs are scheduled for
release this fall,

NGI is a for-profit organization affiliated with the non-
profit National Geographic Society.

The photographers - Charles O’Rear, Fred Ward, Loren
‘Mclntyre, Tom Nebbia, Adam Woollitt, Nathan Benn, Linda

Bartlett, David Austen, Jim Pickerell, Steve Wall Paul

Horsted and Nick Sehastian - have had a total of more than
2700 images published in National Geographic Magazine
between 1958 and 1993. They also wrote 24 articles for the
magazine and had their pictures used on 16 covers.

National Geographic belicves they have the right to re-
usc these images and storics without paying any additional
compensation to the creators. Tom Stanton, Director of
CD-ROM product management for National Geographic
Interactive, a for-profit division of National Geographic
Society, said, "Because the CD-ROM archive consists of an
cxact image of every page as it was originally published, this
reissuance (or reprint) is not a ‘further editorial use’ ol
material such as requires additional payment to the photog-
raphers whose contracts commit the Socicty to payment
under those circumstances."

Most of the images in dispute were produced under
contract to National Geographic Society. Those contracts
specificd that there would be additional payment for
additional uses of the ima&eq Some photographers pro-
duced images on a freelance "one-time-use rights” basis and
other images were purchased from stock.

In no case did National Geographic Society purchase
clectronic use rights to the images in question.

These photographers believe this set of 30 CD-ROM
discs is a new usage under the terms of their contractual
apreements. They believe they are entitled to "appropriate"
compensation for this usage, and that it is the photographer,
not NG, who decides what is "appropriate.”" They belicve
that if a photographer and the magazine can not come to an
agreement on "appropriate compensation” then the photog-
rapher has the lepal right, based on their contracts, to
withhold the work.

Morecover, the photographers believe that il NG is
allowed to make this additional clectronic use of their
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images and text, without providing any additional compensa-
tion, it will set an extremely dangerous precedent for the
mdustry

National Geographic Interactive is claiming the right to
use this material not only in this CD-ROM archive, but also
"on versions in CD-I, DVD, and other versions, editions,
adaptations, or scquels to the originaj title.," The tcrm and
territories they intend to use the product in are, “twenty
years worldwide, in all languages.”

Jim Pickerell, who helped organize this g g,roup, said, "So
far, not a single photographer or writer has come to me and
indicated that they support NGI's position or believe it is
fair or rcasonable, Many, who still do occasional assign-
ments for NG, have indicated that they support the photogr-
apher’s position, but they are afraid to allow their names to
be used for fear of retaliation by NG."

Some have asked if this is a class action that wnll benefit
everyone who has ever prov:dcd pmtures or text for the
magazine. The answer, at this time, is NO. This action will
only benefit those who are active participants within the
group, who have paid a share of the retainer, signed a
retainer agreement with the lawyers, and who are willing to
allow their names to be used as bemg part of the group.

Tt is expected that NGI will insist on knowing specificalty
who they are compensating, and therefore it is impossible for
individuals to benefit il they want to remain anonymous.
Once NGI has reached an agreement with our group, there
is nothing to prevent NGI from offering the same terms 1o
everyone who has ever worked for National Geographic
Magazine. However, given the position NGI has taken thus
far, it is hard to imagine them doing that.

Pickerell emphasized, "Individuals or organizations who
join our group are not required to accept a majority ap-
proved settlement offer. Once such an offer has been made
cach individual is free to reject it and pursue other remedies
on their own, if they believe that is in their best interest.”

In all likelihood, photographers who decide to sit on the
sidelines will receive nothing for this use.

Preliminary research has revealed that in a two-and-a-
half year period more than 500 photographers had at least
onc picture published in the magazine.

Any photographer, anywhere in the world, who has had
work published in National Geographic Magazine is welcome
to join this group. Individuals or agencies can do so. by
paying a retainer of $2.00 per image or $25 per text story
published. In addition they must supply us with detailed
information about when and how the work was produced
and used. There is 2 minimum retainer or $50 per partici-
pant. Interested parties should contact Jim Pickerell at 301-
251-0720 for more information.

The above rates are good until November 2, 1997, Alflter
that time the retainer fees per image will be $4.00, but the
fee for text and the minimum retainer will remain the same.
As we get close to an agreement it will be necessary to close
the group in order to provide NG with specific details as to
who will be compensated. We have no idea when this might
happen, but the group may be closed to new entries at any
time, without notice.




PACA RESPONDS TO NG| CD-ROM

PACA represents more than 100 picture agencics throughout
North America.
photographers and more then 40,000,000 images. PACA works to
develop uniform business practices within the stock photo industry
based on ethical standards. PACA members sign a code of ethics,
which serve as a guideline for relationships between agencics, as well
as with agencies and photographers. On August 21, 1997 their
attorncy, Robert Cavallo, scat the following lctter to Tom Stanton
at National Geographic Interactive relative to NGI's claim that they
are not required to make additional payment for republication of
108 ycars of National Geographic Magazines on CD-ROM.

Dear Mr. Stanton,

We are writing on behalf of the 107 members of the
Picture Agency Council of Amecrica (the current membership
roster is included with this letter.) As the Exccutive Com-
mittee, we must publicly state our disagreement with the
philosophy and qucstionable actions regarding creation and

distribution of your current CD-ROM, to be distributed by,

Mindscape, Inc.
We understand it is the position of National Geographic

that no additional licensing fees will be paid to photogra-

phers whose work is included in the project. We most
strongly objcct to this decision.

Qur concerns include but are not limited to the fact that
National Geographic will be sclling this product as a scpa-
rate and distinct collection of the magazines existence, that
it will be reusing ail of the imagery included in any single
publication and that it will be marketed and distributed as a
collection of works distinct from any other. Thercfore, we
belicve that the production of this CD-ROM is an additional
editorial use of the imagery in the magazines included on the
CD-ROM. That you should decide to ignore this is most
disappointing, especially in light of the important role
professional, high quality photography plays in all of your
products and publications and in light of The National
Geographic Society Image Collection’s Provisional Member-
ship in PACA.

In the PACA Code of Ethics, signed by each member in
cach membership catcgory annually, it states that PACA
members will (among other things):

Be cthical in dealing with photographers....
Be mindful of the trust placed in them by photogra—
phers and always endeavor to promme the interest
of the photographers they represent in tandem with
their own.
Clearly your actions do not promote the interest of the
photographers whosc work appears in the CD-ROM project.

We respect{ully request your reconsideration of this
action. Thank you for your immediale attention to this
matler. -

Sincerely
The Executive Committee
Picture Agency Council of America

These agencics represent more than 10,000

"CONTRACTS - BE SPECIFIC |

The Tasini decision should be a "wake up" call for
photographers and stock agencies. Everyone should take
great care to define usage on all invoices and be as specific
as possible.

PACA Attorney, Robert M. Cavallo of Cavalio & Wollf,
belicves that sellers can prevent clectronic or other types of
use of stock photos without permission if they use thic
suggested language from the PACA Legal Handbook on
their invoices and delivery memos.

The key language on the back of PACA invoices is:
"Upon submission of the reecipt of payment of an invoice by
(agency name), a license only is granted to use the images for
the use specified on the invoice and for no other purpose. Such
usc is granted for the United States only, unless otherwise
specified. Recipient does not acquirc any right, title or
interest in or to any image, including, without limitation, any
electronic reproduction or promotional rights, and will not
make, authorize or permit any use of the particular pholo-
graph(s}, plate(s) or digital files made therefrom other than
as specified herein.® 7

So far, the only individuals or organizations that NGI
seems to be negotiating with for this usape arc stock
agencics that have sold individual photographs to the

* magazine, and have had this language in their invoice.

Some examples of language that might be on the front
of the invoice related to the specific images are:

Non-cxclusive re-use of Image # “by

in national trade internal house organ for

Chevrolet. One time use in Chevrolet’s Pro Magazine to Chevrolet

dealerships only. Image will appear across spread as background,
one press run of 117,000, All other rights reserved.

One time non-cxclusive use of Image # by

for North American English language with 10%

World English distribution. Image size 1/4 page usc as a chapler

opencr and less than 1/4 page usc as a page turner image on 25

pages within the chapter, and spot usage in the table of contents, for

use in one version only of the Student textbook entitled APPLES;

A WAY OF LIFE, printing lcss than 40,000. Reproduction rights

for tecachers editions, ancillarics andfor rclated matcrials ase
available for additional fees. All other rights reserved.

.PHOTOGRAPHER CONTRACTS

In the past we have reporied, and many photographers
have come to assume, that overseas sclling offices retain, at
most, 40% of the gross license price that the client pays.
This is now changing.

Many selling offices are now keeping S0% and remitting
50% to the parent agency. This means that the photogra-
pher now receives 25% of the gross sale price, a 17% loss of
income for the photographer.

We urge all photographers to:

o Check with their agency and determine if any of the
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sub-agencies the agency is dealing with arc rctammg a share
of the gross sale larger than 40%.

o Insert the following clause into any future revisions
of their contracts:

The photographer will be paid 50% of the gross sales

fee collected by the primary selling office (define a coun-

try} except that in no event is the photographer to receive

less than 30% of the gross sale fee paid by the client, when

the sale is made through any Iype of secondary office.

Many may find that it is to their benefit to negotiate on
this point, but at least they will know the percentage of gross
sales they are receiving.

Given the standard language in most photographer
contracts which says the "photographer will receive 50% of
the amount paid to the parent agency" it is possible for
selling agencies to take an cven larger percentage and for
the photographer to end up with even less than 25% of the
gross sale price.

This potential particularly exists when :the "selling
agency” and the "parent agency" happen to be owned by the
same intcrnational company. SELLER BEWARE.

*TONY- . STONE IMAGES ' RESPONDS:

In the last issue of TAKING STOCK I wrote an article entitled
"Unhappy U.S. Pliotogs At TSL" Stephen Mayes, Group Creative
Director of Tony Stone Images, took issue with many of the things
I had 1o say and wrote the following.

Tony Stone Images prides itself on the partnership
offered to photographers, and dozens of Creative staff
around the world work closely with contributors to deliver
the very best stock imagery to our clients. The successful
launch of the new Interpretations catalogue demonstrates
that commerce and creativity go hand in hand for the benefit
of clients and photographers alike.

Many readers were therefore surprised by the article
Unhappy U.S. Photogs at TSI (Taking Stock, July 1997) and
some corrections are necessary to restore balance to the
report. Many photographers are extremely happy with the
launch of Interpretations which has been produced with our
usual creative energy and commercial rigor. The content
catepories were advertised to all contributors a year before
the submission deadline, and they were fulfilled brilliantly by
a broad constituency of photographers. :

As always, the only criteria for inclusion of work in a
Tony Stone Images catalogue is quality and market rele-
vance, and the catalogue selection team worked impartially
to address the needs of our increasingly sophisticated
market. All Tony Stonec Images photographers can be
conflident that our light boxes are truly democratic and the
imagery is selected by quality and not by privilege. For the
record it should be noted that well over 50% of the sclected
images are by North American photographers signed to our
Los Angeles and Seattle offices.

The articie in July’s "Taking Stock" is absolutely wrong

in its assertion that no Los Angeles representative was
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invited to catalogue selection, and one of our most experi-
enced Art Directors, Alex Bortkiewicz was present through-
out. The selection team also included a permanent repre-
sentative from the Seattle Creative team as well as the
London, Paris and Munich Creative centers. We went a step
further by circulating the page layouts to North American
Sales and Creative departments for approval before going to
print: no images were accepted that were felt to be "not
quite up to par."

The proof of the pudding is in the eating, and our North
American clients have alrcady demonstrated a strong
appetite for the new catalogue. The overall style of the
images in Interpretations is very much in sync with the
mainstream North American markets, and our contributors
will enjoy the benefits of this and many more Tony Stone
Images catalogues over the coming months.

Meanwhile the communication channels are open
straight to the Getty management and my colleagues and I
regularly exchange views and information with contributors
around the world. The opinions expressed in July’s "Taking
Stock" are not typical of the wider photographic constituency
that we represent.

“Yours in the spirit of encouraging communication
among photographers.

“BRIAN SEED ON TSI CATALOG

Brian Seed, publisher of the Stock Photo Report, came to some
markedly different conclusions about the "Interpretations” catalog
than I did. With his kind permission, I am reprinting his article so
my readers can be aware of opposing points of view. For more
information about Stock Photo Report you can phone: 847-677-
7887, fax: 847-677-7891 or e-mail: bseed@wwa.com. Again, I urge
photographers to try to get a look at the "Interpretations” catalog
and determine for yoursell if this is the new direction for stock

photography.

The newest catalog from Tony Stone Images, "Interpre-
tations," is a truly creative work, with images that arc
liberated from the old, hidebound, generic stock catepories.
In this, it partly borrows from past catalogs of Photonica and
Mon Tresor, providing simple, artful, non-specific images.
In the TSI catalog, however, I find a more lyrical imagery
which to me should have special appeal to buyers of photog-
raphy, and should allow for more freedom of expression.

Afier looking through and enjoying this catalog, I wished
that the editors who selected the images had been given
credit for their work. Producing a catalog of this excellence,
range, and size depends so critically on the many people who
put it together. But all is not perfect and T do have one
gripe. When will designers learn that the general population
is aging and doecsn’t have 20/20 eyesight? What appears to
be 6-point type in silver ink on a yellow background, on the
back cover, may not be lcgiblc to many of us. The message
conveyed by the images is crystal clear. Does thc text not
matter?

Jim Pickerell, in his newsletter, Takmg Stock, cld:ms that

—
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By ALEX KUCZYNSKI

The mage of the National Geographic
photegrapher is one of an intrepid, rekish
advesturer, A T 0T Woman with a time-
worn face, o titied klaii hat and interest-
inglooking scars. The image 15 not far
from reality: n the Jast vear, one Geor
graphic photographer contracted flesh-eat-
ing hacteria o a shoot for the magazine,
another was sericusly ijured in a car

* crash in Peru, a third weatbered asummer

in Pakistan in brutal 117-degree heat,

A Geographic photographer may spend
shree months sheoting a swory for the mag-
azine, and expenses have Tun as high 28
§250,08D in photographers’ and assistants’

- fees for [eature stories. The team of ap-

preximately 20 independently contracted
photographers — whether they work inthe
silently steaming Srazilian nmgle or un-
derpesth Antarciic ice -~ produces ihe

! mest exguisite and sought-after patural

and calmral photography in the werld.
Bt now the rugged adventurers are

: steaming mad over a cotract dispute that

they feel allows the Geographic’s taxabie
divisiens to take advantsge of the no-for-
profit mother ship, the vaumted 1il-year-
ol Mational Geographic magazine.

The dispate is a symbe! of the changing
smes at the National Geographic Society.
Lomg used to the jess hard-charging man-
ner of an entirely 1ax-exempt darganization,
it has recently spun off several Bew, tax-
sbie arms tha: are 6S aggressive as aty
commerc:al network or publisher

A case in polat: this week, the MAgazine,
which Faces a siow but steady decline i
cirerlation, will put 400,000 issves of Its
latest issue on newsstands acress the ooun-

1y, It is the first time in the Goographic's
11i-vear history thet it has resvrted to
newssiands, which 1t has ioag derided as
Aoemscale-but now sees as the means for

' atiraeting the diverse and younger readars

It so desperamely needs.

The dispuie wita phoicgrapiers also
gees to the heart of creative ownership im
an sra when the issue of owmership of
creative work can be easily mudded: If a
photographic image is Lransparted over
the Imemet, who owns ii? I an image s
dispiayed fleetingly om television, how
much should a program pay to display it

' National Geographic Angers Its Photographers

foF 5 ceconds? What aboul 35 seconds? Ha
giznt publishing company OwWnRsS Maga-
nnes, Internet suppliers and boek pubiish-
ers, does it have the right 10 reproduce
images threugtont fis varions media with-
our. payment to the author of that work?
The cwrrent depuis cenders on a funda-
mental problem. The photographers feel
that wany of the Geographic’s new divi-
sions, like the four-year-0ld Nationai Geo-
graphic Ventures and the one-montn-old
National Geographic Enterprises Groug,

Continued or: Poge 1D

Bty WashingionrThe New Yook Timem

In one effort to revive its fortunes, Mational Geograp'uc is starting to use newsstands.
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are robhing them of thelr talr mon-
ey-making abitity, Photographers

would appear only in the prestigious
monprofit magazine now say thelr

for free, or for extromely luw fees -

in the other divisions. - '
The proposed contract specitically

would limit the amount of money

pictures are published in foreign-lan-
ute at a significantly lower payment

phers sald. The problem Is especiaity
relevant this year, when the National

number of its foreigndanguage edi-
1 tdonstn 1}, from$.
The photographers also complain

| calendars. Some of the most nettle-
some points involve book-publishing:

work made :r more than 5 percent
of a National Geographic book, the

| pher. The new contract would ralse
l‘ that limit to 80 percent, '

1 Interviews with three dozen Na-
' tionad Geographic photographers —
| all ¢conducted on the condition of ane-
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who ance expected that their work®

photographs are to be used « either’

that photegraphers wijl earn if their
guage editions, cupping the final fig-

than their pregent rate, photogra--

Geographic wants 'to Increase the

thal images could be used withont
payment in televislon programining, |
for merchandise, on T-shirs and on

previously, il one photographer's

. Soclety had to inform the photogra- -

nymity = vevealed a deep love for
the magazine. All said that there is
no better place in the workl tu pub-
lish photography than in the pages of
Nationa] Geggraphic. Most added
that National Geographic is staficd
and muanaged by editors who care
about the art of photography. But
they place the blame for the contrac
“gouffle on the for-profit divisions of
‘the Geographic. ‘
" “You've got this formerly nut-for-
_prutit company,” sald one. “Now it's

‘negotiating with these independent
coniractors with the aggresaiveness
-of a for-profit company.” .

counter mentality”™ and several pho-
tographers described the other divi-
sliont of National Geegraphic as
upredatm-yln . - -

But John M. Fahey Jr., president
and chief executive of the National
"Geographic Soclety, sald that be saw
.the new contract as an opportunity

“wide audience. “We cherish our pho-
tographers,” he sald,

Terranca ' B, Adamsen, & senigr
vice president, emphasized that the
trand amnong many tmedia groups I8
simply (0 buy all rights with one {oe.
And he sajd that the photugraphers
were already paid well for their
work.

Mr. Fahey added: “Each photog-
rapherilsina dlt{erent situation per-
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_acting ke a for-profit company, and

" Another talked of a8 new “bean- -

for photggraphers to reach a world-

PaGE B

National Geographic Angers Its Photographers _

sonally. Some care more about sec-
ondary use rights, some care more
about forsign-language syudication,

go {t's not a moholith.”

Facwd with the challenges of the
Inteenet, multimedia products and
television, National Geograghic has
no chojee but to extend its valuable
tirand name beyond'the mugazipe.
And cireulation, long & stalwart, is

© glowly but steadily faliing. In 1889,
‘the National Geographic magazine’s

cireuludon reached a 'peak off 1.9
million subscribers. Cireulation for

1866, the fast year for which figures -
are available from the Audit Bureat -

of Cirtulation, was 9 mikilon.

In March, the Society will lend its

name ta a 4 new magazine, National
Geographic Adventure, which will
compete with for-profit titles like
Mariah Media Inc.’s Outside maga-
une and Wenner Media’s Men's
Journal. The National Geographic

Enterprises Group, founded in De-

cember, will license the National
Geographic name to 8 wide variety
of consumer prodycts, Jike games
and chiidren’s toys.

But 1995 marked the biggesl shift.
The Society introduced National
Grographic Ventures, the for-profit

~ davision that gversees lelevision and

fim vperations, interactive services
and map publishing, ameng other
products. In the last 18 months, the

Ventures group has introduced Na-

tional Geographic television chan.
nels in 44 countries, and in the com-
Ing yedr pians to introduce either &n
independent cable channel in the
United States, with lts television
partner, NBC, or rent' time on an
existing cable channel for National
Geographic pregramming.

But the photographets, whp have
hired o lawyer to advisc them o
their ¢ase, see all the expansion as a
financial disadvantage.
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Cfourt Rules for AF in Lawsuit
By RICHARD PYLE, NEW YORK (AP) =

A fedaral judge dismiesed a suit by photographars against Tha
Associated Press on Wednaesday, saying the worldwide news agency has
a legal claim to copyright of all pietures taken for 1t by
freelancears on asslgnment.

In a 31-page ruling, U.S. District Judge Denisa L. Cote
roejected five c<laims by the National Association of Frezelance
Photographers - among them that The AV, through its *‘dominsnce of
the market,’’ viclated antitrust, monopoly, restraint of trade and
copyright 1nrrinqnmﬂnt laws.,

The primary complaint was that AP reguired the photoyraphers,
as a condition of sale, to surrender copyright and future earnings
from the resale of thelr plotures,

The plaintiffs said AP also would *‘refuss to do busineas with
... 0Or thresten net %o do business with thasa freelance
photographars wha ohject’’ to its policy.

Coute  rejected  the plelnoblfizm' eontertlon that © ths
photographars owned the copyright to thely work, and sided with The
AP in saying that the NAFP "‘lacked standing’’ as & professional
organization to ssak lagal redrazs on thair behalf.

The eult wag filled last Harch by three Naw York-based
fraslancers, Kaevin J. Largin, Josaprn M. ‘labacea and  Faul
Huvgohmann, Larkin is preasident of +the NIFEA, Hurechwmann ia
exacutiva vica presidunt and Tabacca is o mamber,

The suit involved ownership of picturss taken by frealancers
¥ho were glven assignments by the AP.

The AR agked for sanchtisnsg ageingt the NarFP for what it said
wers “‘improper matives’! and falese claime concerning copyright.
The phoetegiraphers withdrew the Aissuéed =laimp but oought to
sanction AP for the cost of opposing the AP motion. Cote denied
both motionx.

The plaintiffs noted that AP pays outside photographsrs by
checks that carry a legend saying that ‘‘endorsement signifies
congent’’ to yive up copyright claims. Cote upheld the provision,
Snying bhe ploalek]lffa bod Ffolted Lo chow why Lhie Wactleos was nod
valld. :
Culv aluu vald LLat & copyright infringswend asmea omly {F
the individuyal had acguired  a certificate of ragistretion in
anvance trom tne U.&5, Cepyrlght of flce. Tarkio tad apwlied b“# had
not received ona, ah# wold.

She alxs rejactsd the claim that AD monopolized the markat
saying there wan no avidence, ag raguired by the 1w, rhat tha naws
ey had angagad in Y \predatory or nntic@mp#titive conduct”’ or
ralsed a “‘dangerous probability of achisving wonepoly power.?”
‘*the complalnt wcunbtaims nwl & =ingla faotual allegation
degonatrating that AF has any market power, or the extent tharsof,
let alone that AP’s market power makes it dominant,’'’ Cote said,

NeltLey, sha addsd, did ehe phskagusphoyo ofter faote to show
that AP policy had any ‘‘adverse effect on competition’’ or that it
intended to asek s futurse wonopoly otatug 1n the Tiala.

The lawyer for tha three photographers said he had not gaan
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tha ruling and could not commant., Vincent J. Alabisc, AP vice
president and executive photo editor, sald the news agency would
have no comment.
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By CONSTANCE L. HAYS

WASHINGTON

ATIONAL GEOGRAPHIC has always

N stood apart from most other magazines,

a yellow-bordered aristocrat clinging to

its Victorlan sense of purpose: “the {ncrease

and dilfusion of geographic knowledge.” No

miracle dlets or sex tlps here, just exhaustive

examlnations of the Roman Empire or startling

pictures of somewhere on the f{ringes of the
galaxy.

And [or milllens ol Americans, for more than
a cenlury, that has been- Just fine. With a clrcu-
lation of nine milllon, Natlonal Geographic has
become as sturdy an Icon as the school bus, with
many a suburban bookshell sagging under the
welght of the musty magazines that people can't
bear to throw away. '

But now the National Geographic Society, the
$500 mlllien-a-year enterprise behind the maga-
ilne, Is changlng from a traditional, nonprofit
monollth Into an explorer of an assortment of
other media, this time for profit, The move
comes as Glibert M. Grosvenor, the last link to
the soclety’'s lounding family — an iflustrious
clan that Included Alexander Graham Bell —
has disappeared from the daily operatlons,
leaving brasher newcomers In hls place.

And though with change there 15 nearly al-
ways protest, here the protest Is so sustained
that It suggests the soclety may be abandonlng
what has made it unlque all these years — and,
in the process, trading In lts rather classy
Image for a more commonplace devotlon to the
bottom lne,

“The guestion always ls: When you take
away what Is speclal about the Geographic, do
you take away what the audience percelves as
speclal?” sald Peter Benchley, the author of
*Jaws," who has written several articles for the
magazine, Including the June cover on French
Polynesia.

“Everybody Is conceroed, largely because
there's uncertalnty about direction,” sald Jeanl-
fer’ Ackerman, a former stall member whose
article on barrler Islaiids is In the August iIssue,
*“It has been a very rapid change.”

From the way It treats Its photographers, to
Its rush to embrace other media to its whling-
hess lo pursuc corporale sponsors like Plzza
Hut, the made-over soclety, led by Its president
and chief exccutlve, Reg Murphy, has aroused
curlosity and anger within and outside Its walls.

Quest for Profits Is Shaking a Quiet Realm

Understand that it has been In a time warp,
with the atmospherc of an lvy League English
department rather than a harrled magazine
productlon line. Qualnt terms and titles have
been preserved like butterflies on pins — cap-
tions are still called legends, and unedited artl-
cles are manuscripts. There Is an edltor In
charge of expeditions, another in charge ol
archaeology. ' .

For decades, an air of collegiallty prevalled.
The editorial side rarely heard from the busi-
ness side, Time and money {lowed as long as an
article or Its photographs requlred — some-
times for ycars. Any change came slowly, as
when'an earller Grosvenor declded to get rid of

_the oak-leal decorations on the magazine's bor-

der, removing them one at a time over several
years. {Readers barely notlced.)
Financlally, National Geographlc also looked

Continued on Page 12

Continued From Page |
“robust, with a huge endowment
amassed from Its accrued’ tax-ex-
empt profits. (The soclety pald cash
when it bullt the so-called Maya
. Temple on M Street here in 1981,)
But a closer look shows that the
‘business has not been so healthy
lately. The 1996 consolidated finan.
clal statement reported $496.7 mil-
;lion In revenue, but $560.9 mililon In
- expenses. Contributions, $6.4 milflon
in 1992, were only $2.2 mlllion last
“year. Circulation has fallen from its
- 1989 peak of 10.9 million, to 9 million
~ today.
. Were It not lor selling some securl-
Jues In its endowment, the soclety
~would not have been In the black
" elther of the last two years, though
s executlves attribute the recent
~higher costs to dowasizing. That ex-
plalns, In part, the attraction 1o the
~world of for-profllt media —even Il it
* means eventually paylng taxes. The
rsoclety, though, has yet to pay the -
“Government anything for its new
; ventures, which have racked up a $24
.milllon less that, under current law,
! could shelter future income.

PAGE I




PART [rom the tax Issue, the

.A tension Is palpable these days
y In the ha!lwags of the offices
clustered In three buildings along
‘16th, 17th and M Streets. One editor
:keeps a voodoo doll close at hand —
mot a souvenlr from a distant expedi-
“tlon, but a gift from a friend aware of
'the tumult.

+ "Alot of the people who are mak-
ing declslons right now have busi-
.ness backgrounds,” sald another edl-
‘tor, Robert M. Poole, who is second in
-command. "All of this Is particularly
"di{licult for people like me who work
{or the magazine.”

. Some people argue that the change
'Is long overdue, that National Geo-
rgraphic enjoys an unlair advantage
'by classifying Itsell as a nonprofit
,society.

“National Geographic Isn't non-
-profit — {t's stmply nontaxpaying,”
.5ays Dean Hammeond, chalrman and
-chiel executive of Hammond Maps,
-which for decades has considered

National Geographic a competitor.
"As a small lamily-owned business,
we have paid thousands of times the
taxes they have ever paid, and yet
they have this self-polished halo and
the reputation of being good guys.”

Mr. Murphy, who succeeded Mr.

The shilt may have spared the
society, historically a darling of Cap-
{tol Hill, from completely losing Its
tax-exempl status, as other organi-
zatlons have recently. But it did not
Inoculate the society altogether. Flne
print in last week’s tax package
forces the society to begin paying
taxes on millions of dollars of rents
and royaltles it collects from lts for-
prolit subsidlary as of Jan, I, 2000,
“We are strongly, negatlvely Impact-
ed by It,” Suzanne Dupré, the soci-
ety's general counsel, said of the tax
bill.

UT like somcone’s great-aunt
: who suddenly decides to take

up bungee-jJumping, the lin-
de-sléecle Geographic faces other per-
ils besides taxes. "Talk about a
shift,”” said Peter Miller, the senlor
assistant editor [or expedlitions, who
{s generally enthusiastlc. **You have
a new lord and master: What can we
do that will thrill people and still
make money?" _

Thete are. plans for all klnds of
ventures, from full-length feature
films to CD-ROM’s that contain ev-
ery Issue of the lNagship magazine —
an information trove that might help
loyallsts feel better about finally
shedding those back coples.

Cable  television broadcasting

Grosvenor a year ago, counters that
National Geographic created the In-
terest In maps In the first place.
The changes at Natlonal Geo-
graphie started slowly but are now In
overdrive. Flrst came the switch
{rom not-for-prolit status to a partly
taxable institution in 1994, when the
soclety created National Geographic
Ventures, the for-profit arm that in-
cludes its televislon, on-line and map-
making buslnesses. Soclety execu-
tives set up. the dual structure to -
avoid jeopardizing National Geo-
graphic's tax-exemptl status as it
. competed In otheg media, Except {or
the flagship magazine, which Is sent
monthly to anyone who pays the $27
annual membership fee, Just about:
anything that becomes a’ high-vol-
ume business or Is sold In commer-
cial venues-where It vies with prod-
ucts from tax-paying competitors
can fall under the for-profit division.

partnerships have been [orged with
NBC and Rupert Murdoch’s British
Sky Broadcasting. Hallmark s a
sponsor of . & made-for-televislon
mini-serles about Staniey and Liv-
Ingstone that will be broadcast on
ABC. And talks are on withtwo mov-
le studigs, Columbla Tristar and
Francls Ford Coppola’s American
Zoclrope.
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Materlals that have long been of-
fered exclusively to members — at-
lases, videos and books, for example
— will finally be offered to the
masses «— a nod to the 17 ‘percent
decline In membership since 1989. To
help that rollout, the map division In
January completed the soclely's
flrst-ever acquisition, a $2 million
Colorado company called Tralls Il-
lustrated, and struck a partnership
with the Geosystems Global Corpo-
ration to produce the first Natlonal
Geographic Road Atlas by this fall,

That Is not all, About $20 milllon
was spent for a 44 percent stake in
Destination Cinemas, which creates
glant Imax theaters in places like
Willam Randolph Hearst's castle

~and national parks. The magazine's
site .on the World Wide Web
(www.nationalgeographic.com) s
up and running. Two Spanish-lan-
guage editions, one for Latin Amer-

fmie e el minm e Cinmnlen ardTl et aet oennn
Slram pmreis wawir mion igatiosy 1s nmm o eete = P

with a Hebrew version to Io_llow".—

Ing,” the use of the trade-

marked yellow rectangle to
promote other products. At stalf
meccetings, Disney is.held up as a role
model for marketing prowess, Il not
for content. Along those ilnes, a retall
store is set Lo open this [all at Wash-
ington's National Airport, allowing
travelers (o make impulse purchases
like stuffed animals and coffee-table
books. - -

“The model company that tends to
get talked about a lot is Disney, that
it's great at brand awareness and
brand extension,” sald Bernard
Ohanlan, the editorial director of in-
ternational editions, whose job just
became much busler. “For people
who are used to“the Geographic's
style editorially, that can raise some
- red flags."”

- Though the new ventures are unfa-
miliar territory for old-timers, in
theory they advance the society’s
~misslon: the spread of geographic
knowledge In a country where, Geo-
graphic executlves say, many people
have trouble Ideatilylng the Paclfic
Ocean on an unmarked map. The
idea is that when the new ventures
are pro(itable, they wlil help pay (or
society expeditions, research and
classroom programs.,

THE guiding principle Is *brand-

PAGE &

But the soclety’'s stafl members,
the true bellevers In that.misslon,
aren’t taking as well to the upheaval,
which many say has threatencd the
quality of the magazine. To those
who would like to slow the pace of
change, Martha E, Church, a geogra-
pher and board member, says:,
“We're playing some catch-up.
There are people who say, ‘Stop,
we'd like to think it through.' But I'm
afraid that luxury Isn't there,”

Among the other vanished luxurles
are the annual 25-cent Thanksglving
dinner, revered more for its camara-
derle than for foodquallty; free
parking (it now costs $25 a mouth)
and, more Important, the sende of

“unlimited time In the [ield {or photog-

raphers and writers — having the
commlitment, as Mr. Murphy boasts
in the soclety report, to wait 21 days
{or a gorilla to take a bath. -
" “You have the new reglme saying,
‘Why do you have to spend so much
time in the ljeld?’”" Mr. Ohanian
sald. *And the editors say, ‘No on¢
else produces the product we do.””
Al the magazine, like everywhere
else In publishing, there has been an
emphasis on shorter articles. That
explains at least some of the [llak,
says Willlam L. Allen, the maga-
zine's editor. *“The stalf Is over-
whelmed and a little bit overworked
right now,” he added. "We're pro-
ducing 40 percent more articles than
we did two and a balf years ago.”
Some stafll members also question
the magazine’s declsion lo switch to
lighter-weight paper, which saves a

~ Continued on Next Page

Continued IFrom Previous Pape
pil on postage bul, some people say,
15 notl as atlractive.

AU ground zero of the activity is
Mr. Murphy, a Georpia native who
held top posts at The Atlanta Consti-
tution, The San FFrancisco Examincr
and The Baltimore Sun. A- 63-year-
old with the cragpy visage of an
ospiey, Mr. Murphy calls himsclf
“the least scholarly person  you
know.”




And he has urpged the stafl o be a
little less compulsive, 'l don't want
them to wasle their time anymore
calling the Library of Congress lo
iind oul how high is an elephant’s
cye,”” he said. *On the other hand,

they arc charged with the responsi-”

bility of making things accurale, and
beyoud accurate, insightiul.”

HAT said, his vision [or Geo-

l graphic includes producing the
magazine in other languages,
making the socicty more of an inler-
national activist (he'd like to buy a
rain forest, he says,”to sludy and
preserve i) and going aller new
technology Lo help spread geograph-
ic knowicdge. "We're poing (o do the
‘same kinds of things we've always
done, butl in additional- formats,” he
said in an interview in his sprawling
corner office atop the Geographic
building fronting, 17(th Strect. His
staff, he added, "thinks it's revolu-
tionary, but really, it's cvolution-

ary,” something no morc harmful

thaa the decision o add photography
in 1905 or lo make television docu-
menlaries 60 years alter that.

“Change is the rock in everybody's
shoe,” he said. "And sonic people

limp"

Mr. Murphy said the soclety's
members, with their computer liter
acy and fast-paced life slyles, were
lhemselves driving the change. As
for the Thanksgiving dlnner, he said:
“We're not running a plantation
here. We're trying lo run a member-
ship socicly.”

“Towatrd thal end, he has hired
many people who are somctlimes
‘viewed wilh suspicion by the old-
timers, mainly becausc they are
scen as “his" people. Two of his
[riends, D. Ronald Danicl, a manage-
ment consultant, and Terry Adam-
son, a Washingtou tawyer, arc the
oulside directors on the five-member
board that oversces the for-profit
opcrations. On the socicty's board, he
has added Nina Hoffisan, a former
Simon & Schuster excculive who ar-
rived last year (o run the book divi-
sion and international cditions, and
John M, Fahey Jr., who was hired 15
maonths ago lrom Time-Lile to head
Natonal Geographic Venlures and
was quickly promoted o chief oper-

aling officer of the socicty.

Al the siune Lime, olher cmiployeces
are gone, most notably the 350 people
who woirked in Gaithersburg, Md.,
filling customer orders, The buikding
has been sold, and the scrvices hired
oul to three corporations.

“There is & changing of the puard
licre, from [he Grosvenor Tamily 1o
whal @ journalist would say is profes-
sional manapgement,” said Mr, Dan-
icl, adircctor of McKinsey & Compa-
ny, the managenent consulling firm,
as well as the Harvard Corporation.

There was plenty of notice. Gil
Grosvenor said he made clear o the
board several years ago his plans o
retire at 65, Neither of his two adult
chiklren wanted Lo continue the fam-
ily's  live-gencration  involvemcnl
with the Geopraphic. (The third child
is in high school) Ap cxeculive
search firm found Mr. Murphy in

1994, when he was president of the

United Slales Goll Associalion,

And Mr. Grosvenor, who now con-
cenlrales on raisthg ponics and aza-
lcas on his Maryland Tarm, is well

aware of the stafls unease over Lhe

end of his family’s lenure at the
magazine,

“Hopelully, senior managers con-
ing from other publications will rec-
ognize the importance of maintain-
ing the image of the yellow reclan-
gle,’ he said, “"Image Ltakes a lony,
time o develop, in our casc, 108

years. But images can be destroyed

overnight. They arc very Iragile.”
There are rumors that he and Mr,
Murphy, the past and the preseal,
are al each other's throals. A senior
cditor, who spoke on condition of
anonymily, said: "This place is like

a Southern family with a dead aunt

upslairs, BEverybody kaows she's
there, bul nobody wants Lo Lalk aboul
i :

Mr. Grosvenor and Mr. Murphy
deny the ik of discord. Mr. Grosve-
nor said, “When 1 walked out this
door last Junc, 1 told Reg il's his
ship."
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Still, even Mr. Grosvenor's clderly
stepiglther has  apparently  ex-
pressed her displeasure. “'She said,
‘lHow would you feel if a man Lok
over your [amily's business and said
in frent of other people, Wis is not
your father's Oldsmobile?'” & re-
cenl dinner companion of hers said,
The socicly is also having o put oul
fires amony its many contribulors.
The CD-ROM project, overscen by
the head of the on-line divisjon, Law-
rence R. Lux, s producing a 36-dislh
boxed sct, markeled with Kodak and
conlaining reproductions of cvery
National  Geographic  published
through December 1996, The project
has infuriated some wrilers and pho-
tographers, whose contracls speci-
fied that they be paid for any “new
and diffcrent” usce of their work.

Bul in Mr. Lux’s view, “It's clear
that we in the suciely owan the rights

lo lhe magazine, and what we've

done is reprint the magazine.”

Jim Pickerell, a pholepraphér’

whose work has appeared thrce

times in the magazinge, has hired a

lawyer Lo represent photographers
opposced lo the CD-ROM, which is
scheduled for a September release,
“To a man or & woman, | have nol
heard of anyone who supports the
Geapraphic position, he said.

Nathan Benn, who spent nearly 20
years as a contract photographer on
assipnments ranging  from  Piiis-
burgh Lo Pery, said: I's blatantly
inconsistent with our agrecment,
Sam nol nostalgic for a paternadistic
relationship. Bul cven
that are well-tun and cfficien uphold
their agreements,”

The sudden interest in profit in-
valves other judgmient calls, too.
While buying a rain forest appeals (o
Mr. Murphy, starting a restaarant
chain along the lines ol Rainforest
Cales would not..Pulling a credit-
card company's loge on a National
Geographic classigom map is con-
sidered acceptable, bul allowing a
licensce W produce baby bollles cm-
blazoned with the socicly’s logo is
still tabeo, since it would hardly be
cducational. “I worry a preat deal

aboul making a move that is inappro- i

priale,” said Mr. Fahey, who is con-
sidered Mr. Murphy's heir appareat.

husinesses.

P
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HE socicly, mcanwhile, has

borrowed another page from

Disncy's playbool: incentive-
laden pay packages. Lasl year, il
commissioned Towcers Perrin, the
cotpensalion specialists, o com-
pare seaior managers’ salarics with
(hose cisewhcre in the medin indus-

try. The lirm concluded that lower- |

rung employces were paid compeli-
lively, bul that scnior manapers
were way behind their peers. (The
socicly's latest tax return shows Mr,
Murphy making $303,007 in 1995, sce-
ond only loyMr. Grosvenor, wh, as
president and board chairmar, made
$430,000.)

"There are no slock options, and
there had been no bonus plan until
this year,” said Mr. Fahey, who la-

vors splashy Valestine Les, in con- |
trast to Mr. Grosvenor, whose neck- ||
wear features globes and other peog- '

raphy-refated thewmes. Mr. Fahey

said he ok a pay cul to work al the . ;

Geographic, a sitvation he and others

now scem dedicated (o correcting,
~iUs an interesting time. While (he

world is getting smaller, and Mars is

permilling  photagraphs, people: at’|

the socicly, typically chroniclers of

- such things, are struggling with their

desliny.
“I'look at this sclfishly and say I
wish they would shape up and do a

ood job,” said Mr. Benchley, the !

author. " I'd hale 1o see this thing o
down Lhe chute.” R
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Seeing Green in a Yellow Border

Quest for Profits Is Shaking a Qﬁiet Realm

By CONSTANCE L. HAYS

WASKINGTON

“The question always is: When you lake
away what is special about the Geographic, do
you take away what the audience perceives as
special?” sald Peter Benchfey, the author of
*Jaws,” who has written several articles for the

' jing the June cover on French

stood apart Irom most other

& yellowsbotdered arislocrat clinging Lo

M$ Victorian sense of purpase: “the increase

and diftusion of geographic knowledge.” No

miracle diets or sex tips here, just exhaustive

examirations of the Roman Emplre or startiing

plctures of samewhere on the tringes of the
galaxy.

And [or mlilions of Americans, for more than

A century, that has been-just {ine, With a circu-

latlon of nine miliion, National Geographic has

NATIONAL GEOGRAPHIC has always

. become as sturdy an Icon as the school bus, with

many a suburban bookshelf sagging under the
welght of lhe musty magazines that people can’t

* bear to throw away.

But now the National Geographlc Society, the

4500 milllon-a-year erterprise behind the maga-
_thne, 18 changlng from a traditional, nonprolit
monolith inle an explorer of an assoriment of
other media, this twme for profit. The move
comes as Gilbert M, Grosvenar, the last link to
the soclety’s founding family — an Hiustripus
clan that included Alexander Graham Bell —
has disappeared from the dally cperations,
leaving brasher newcomers In his place.

And though with change there is nearly al-

ways protest, here the protest Is so sustalned

Polynesia,

“Everybody s concertied, largely because
there's uncertaluty about direction,” sald Jenni-
fer Ackerman, a former stall member whose
articla on barrier Isiands is in the August issue.
“'it has been a very rapid change,”

From the way it treats Its photographers, to
s rush to embrace other media ta its willing-
Ress ip pursue corporate sponsors like Plzza
Hut, the made-over soclety, led by Its president
and chief executive, Reg Murphy, has aroused
cutlosity and anger within and outside Its walls.

Understand ihat it has been i a time warp, .

with the atmosphere of an Ivy League English
department rather than a harried magazine
production line, {uaint terms and titles have
been preserved like butterdlies on pins — cap-
tions are stlil called legends, and unedited artl-
cles ara manuscripts. There Is an editor in
charge of expeditions, another In charge of
archaeology.

For decades, an alr of colleglabity prevalled.
The editorial side rarely heard from the busi-
ness side, Time and money {lowed as long as an
article or Its photographs required — some-
times for years. Any change came slowly, as
when' an ea'ﬂ!er Grosvenor decided to get rid of

that it suggests the soclety may be abandoning
what has made It unique all these years — and,
in the process, trading In its rather classy
image lor a more commonplace devotlon to the
bottom line.

.

on the s bor-

der, removing them one at a time over several
years. (Readers barely noticed.)
Fi lalty, National Geographic also looked
Continued on Page 12
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" Reg Murphy, chiel executive of National Geographjc, sces the society's new directions and projects as more ¢valutionary than revelutionary.

‘Seeing Green in a Magazines Yel_lovsg Border

Continwed From Page [
“robust, with a huge endowment
. amassed from its accrued tax.ex.
* empt profits. (The soclety pald eash
. when K built the so-cailed Maya
- Temple on M Strest here In 1981.)

But a cloger look showa that the

. business has not been o0 healthy
- lately. The 1996 consolldated finan-
" tlal Statement veported $436. mil-
*, Hon in revenue, but $300.9 mitlion In
" expenses. Conttlbutions, 35,4 enlilion
- in 1992, were only $2.2 million Jast
- year. Circulatlen has fallen from its
. 1939 peak of 10.2 millien, to 9 million

wday.

Were It not for selling some securi-

ties in its- endowment, the soclety
would not have been In the hiack
"elther of the last iwo years, tough
;M5 executives attribute the recent
- higher coats to downslzing. That ex-
: plalns, In part, the atiraction lo the
_ worid of tor-protit media — even If it
* means eventually paying taxes, The
| #nclety, though. has yet to pay the
' Government anything lor s new
* venteres, which have racked up a $24
 miltion loss that, under current law,
4 could shelter future income.

PART from the tax issue, the
N A tension is palpable these days
In the hatlways of the aifices
cluslereg in thres buildings along
"loth, 17th anc M Streets. One edilor
keepa A voodoo doll elode at hand —
ot a souvenir from a distant expedl-
‘tion, bue a gl feor & Ertend aware of
whe tumult.
¢« “A lot of the people who are mak-
JAng decisions right now have busi-
Jness backgrounds,” sald another edi-
“lor, Roberl M. Poole, who I8 second In
-command. Al of this Is particularly
‘difficuit for people like me who work
lor the magazine”
+ 3ome people argue that the change
‘Is leng overdue, that National Geo-
«graphlc enfoys an unlair advantage
by {ylong ftsell ag a

JSoclety,

"National Geographlc 1sn't won-
:profit — it's simply nontaxpaying,™
\says Dean Hammond, chalrman and
-chiet executive of Hammond Maps,
which for decades has considered

John M. Fahey Jr., who was hired 15 manths 2gé to run the society’s

10 Mr. Murphy. |

new , i

d the heir

Giifbert M, Grosvenor, the last link vo the society's founding Fammily, has
Piey] Pl

left the daily operations of the

but

G phic a p
*Ag a small famlly-owned business,
we have paid thousands of times the
taxes they have ever paid, and yet
they have this selt-polishied halo and

S

TenYear Compounded
Annual fletum

i.3%] ’

14.4%

Koudirare Firs Yo Bren . 23.7%

The Kaufmann Fund®
A Small Company Aggrossive Growth Fuad
#1 Diversified Fund Since
the Market Low of 1987 .

“Tough Guys Finish FIRST”

— Hutual Puris Magruine, Apel ‘98

~ per Mutun! Fund Forteaster®

Kadbrre Ov Yate Bevern ., 7%
Faciedn saing LI E ar e
44 Eipgatr Ansiyriest farvices Lesrencs Porcfobo Comaragery
with quer Ireet ekphvience

#1 Small Company Growth Fund
For the 10 Years Ending 6/30/97

Pora g (800) 632-2080

Ot of 432 open-£tid diveritet equity funds Foc the period of I8 - 8097,
0t of 3D og . 404)

=+ pev Lipper Anatytical Seruicesss
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the reputatlon of belng gond guys,”
Mr. Murphy, who succeeded Mr.
{Grosvenor a year ago, counters that
Natlonal Geographic created the In-
terest in maps In the first place,
The changes at iNational Geo-
graphic started slowly but are now in
overdrive, First came the switch
from not-for-proill stats to a partly
taxable Institution In 1994, whet the
siciety created Natiial Geographle
Ventures, the for-profit arm that In-
¢ludes its television, ent-line and map-
making businesses. Soclety execy-

tives set up the dual structure to -

avold jeopardizipg Matlonal Geo-
graphic’s tax-exempt status as it
competed in other media, Except for
the flagship magazine, which is sent
monthly to anyone who pays the $27
annual membership lee, Just about:
anything that becomes a’ high-vil-
ume business or Is sold In commer.
clal venues-where It vies wih prod-
ucts from tax-paying competitors
can fall under the for-proflt divislan.

The shift may have spared the
soclety, blstorically a darling of Cap-
itol Hill, from completety insing its
tax-exempt stats, as other organi-
zatlons have recenily. But it dd not
Iraculate the soclety allogother, Fiae
print in last week’s tax package
forces the soclety to hegin paying
taxes on millions of ollars of rents
4nd royaltles it coiects from its for-
profil subsidiacy as of Jam. 3, 2009,
“We are strangly, negatively impact-
ed by 1L, Suzanne Dupré, the Seci-
;:?-Ls general counsel, 3aid of the tax

wha yuddenly decides (o take
up bungee-Jumping, the lin.
de-slkcle Geographic Ences other per.

BUT like sumeone’s great-aunt

partnerships have been forged with
NBEC and Rupert Murdoch's British
Sky Broadcasting. Hallmark Is a
sponsor  of, & made-for-televislen
miniserles about Stanley and Llv-
Ingstone that will be broadcast on
ABC, And tatks are on with two mov-
ie studlos, Columbla Tristar and
Francls Ford Coppola’s American
Zoetrope, :

Materialy that kave leng beet of-
fered exclusively to members «— at.
1ases, videns and books, for example
— will finally be offered to the
masses — a fod to the 17 ‘percent
decline in membershlp since 1589. To
help that rollout, the map division In
Janwary completed the soclety's
first-ever acqulsition, a 32 million
Colorado company called Tralls I
lustrated, and sifuck a partnership
with the Geasystems Global Corpo-
ratien 10 produce the [irst National
Geographic Read Atlas by this Lall,

That |s not all. Aboul 520 million
was spent for a 44 percent stake in
Destination Clnemas, which creates
ghant Imax thealers In places like
Willlasn  Randoiph Hearst's castle
and national patks. The magazine's
slte en the World Wide Web
(www nationalgengraphlccom) s
up and running. Two Spanlsh-lan-
guage editons, one for Latin Amer-
Tam et

ing," the use of the trade-
marked yellow rectaagle 1o
protote other products. At stafl
meetings, Disney [3.held up as a role
wodel for marketing prowess, If not
- for content. Along those Jines, a retall
stove is sel Lo open this fall at Wash-
Ington's National Alrporl, allawing
travelers to make impulse purchases
like stulled anlemals and coffee-table
baoks.

*The medel company that tends to
gt tatked about a lot Is Disney, that
I's great at brand awareness and
brand extension,” sald Bernard
Ohantan, the editorlat director of in-
ternational editlons, whose job Just
became much busier, “Eor peaple
who are used o the Geographic's

THE gulding principle bs “'brand-

style editorially, that <an raise some

- red fiags."”

Though the new yentures are unly-
millar tersitary for old-timers, In
theory they advance the saclety’s
mission; the spread of geographic
knowledge In a country where, Gegs
Braphic executives Say, many people
have (rouble Identifying the Pacific
Ocean on an unmarked map, The
idea Is that when the new ventures
are profitable, they will kelp pay far
soclety expeditions, research and
cldssroom programs,

But the soclety’s stafl members,
the true bettevers In that. mission,
aren’t taking as well to the upheaval,
which many say has threatened the
quallly of the megazine, To those
who would iike to slow the pace of
change, Martha E. Chwrch, a geogra-
pher and board member, says:,
“We're playlng some catch-up,
‘There are peopls who say, ‘Stop,
we'd Jike to think it thegugh.’ But I'm
afraid that luxuty jsn't there.”

Amang the other vanished luxurtes
arg the annual 25-cent Thanksgiving
dinner, revered mare for its camara-
derle than for fgod |quality; free
parking {It now costs'$25 a month)
and, more important, the sense of
uniimited Lime in the feld for photog.
raphers and writers — having the
comimitment, a5 Mr. Murphy boasts
I the soclety report, 1 walt 21 days
for a gorilla tn take 4 bath, -

* "You have the new reglme saying,
“Why do you have to spend so much
time in the Meld? " Mr. Ohanias
sald, "And the editors say, *No one

- Documantarles broadcast

. childran's TV series formerty

Storied History,
New Horizons

THE PAST:

A Sleepy Nonprofit
The Malionat Gecgraghic Society was barn af the end ol the Victkofian
era, a lirme when public imagination was caplivated by both the -
science and the romance of axploration, archeslogy and naluralr_r
history. s magazine-slyle journal and, laler, #ts companion t_aleuu;;on
programs grew 5o popular (hal they came o be Lhe society s main
teason for being, rather than vice varsa, straining the group's
Wradilional, quast-academi¢ ingtilulional cullure.

udget Dafl

ey

Revenue increased in 1996,
bul expenses grew lasler,
leaving the socety with a
widening operating deficil.

500 g5y - AGE [ronapa—
Aavenus 400. . - -
[l Membership dues. edusational -
sales and contributions, 300, . . . i
I3 Dividend and inlerest income; | \
ng| assels refeased fom i
rasirictions. 200 - - . -

Kpanabi
W Expe 1595 19968

R M T e e
Stagnant Membarsnin S HERNITINREEREY -
Almost everyone who recalvas tha magazine does so by becoming s,

member of Ihe sociely and paying annuat dues of $27; a subscription
to the magazine comes Iree with rmembership.

12 mullion ...

10 wrsrerievernrsrnes

TR © s w v w7
| S
Pratminary

THE FUTURE:

Into the Marketplace

In 1994 Ihe Sociely ceeated a taxabla lot-profit subsidiary called
Mational Geographic Ventures and iransfgrred o il #ome of the more
commerglally orignted activilias of the nonprolit society. The
subsidiary is afso used to make acquisitions and davelop new
veniures. Here are some of lhe programs it cverseas..

Haltansl Geographic
¥pocins ang

on NBC and PBS,
Raally Wild Anlmais, a

on (85, now on the Disney
Channel.

HNatlonsl Geographle
Explorer, a TV sanies on i
Tuesar Broadcasling. | "Slanigy and Livingstong*

Mutional Geographic Channal, a new cable channet in: Britaln, Scandinavia
and Auglralia, & joinl venlure with NBGC and B SkyB.

Stanley and Livingstona, g mini-serlas preduced wilth Hallmark -
Enlertainment, to be broadeast by ABC.

Padinerships with Warmer Brothars, Trstar Piciuras and Britain's Channel 4 fo
producer and distribula clhar Uelevisinn programs and feature flims. f

Destinaiion Cinemas lmax thealers &l the Grand Can

A 44 percent equity staka in 4 company that manages and develops Imax
theaters at tourist attractions tike the Grand Canyon In Arizota and [he Hearst
Castle in California,

S oy M T T T

Rowd maps and travel s\ebws creatad in parnership with Geosystems Globat
Syslama Inc..; guidus 1o nalional parka ctaated by Tralls ustrated, a Hywty
acquired subgidiary.

CO-ROM'r of Nalional Geographic malesial distribuied by Mindscaps. a sub.
sidiary ol Pearson PL.C. Elevan liltas are planned for rolaase in the nex] wo
years, inchuding a coflection of ait 108 years of National Geographic magazine.

National Geographic o the Intemal, throigh a Word Wida Web sits whose
address is hip:/fwww nationalgeographvc. coe.

[_‘_] tatien gt it g
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nce, copyright law was a

staid and sleepy body of

rules that enthralled pub-

hers and media companies,
 usicians and writers — or at

-  ast-their lawyers.

- Then came the Internct age
id the ability to copy everything
glta]iy, from jazz recordings to
:wspaper articles to software
e, and transmit the informa-

“n around the world in seconds.
ae rules were the same, but
uch easier to-break.

The role of copyright in elec-
onic publishing 15 such a vola-
'e issue that, on the opening
zekend of the recent Associa-
an {or Computing. Machmcry 5
mference and exposition on the
:xt 50 years of computing, hun-
-eds of .people bypassed the
hibits — such as the Virtual
abuki Theater and the ancient
‘M 360/40 mainframe com-
ster — to attend a sometimes
-ated debate on copyright on
¢ Net.

At the heart of the debate: Do
: need new laws governing
pyright on the Net and, if so,
w should we enforce them? Or
¢ there technological ways to
sure that rights are upheld and
Sorced worldwide?

This broad debate is further
ymplicated ‘by other questions
ir forefathers never fathomed’
hen drafting the Constitution.
1 it, they authorized Congress to
tablish laws giving “author
1d inventors the exclusive ri t
v their respective writings and
'scoveries” to encourage publi-
wion for progress in arts and
:iences.

The Internet has people ques-
oning whether browsing full,
»pyrighted texts on the World
/ide Web should be made ille-
il, since a computer’s memory
iakes temporary copies when
ey call up a web page.

Copyrights caught in web

nternet spurs debate on rules, enforcement |

Should online services, includ-
ing universities and hbranes

-have to monitor the actions of
subscribers who might violate

copyright laws? And should firms
that compile public data be
awarded intellectual property
rights, the upshot of which would
be that

the data without permission or
payments?

“When it comes to looking at
copyrighted materials, we used to
be able to use, read and browse
things without asking permis-
sion,” said Pam Samuelson, a
law and information manage-
ment professor at the University
of California-Berkeley. “As bad
as' photocopying machines were

[for copyright protection] they.

were things that didn’t seem a
threat. Now, these new technolo-
gies do seem to be a threat.”

One of the reasons is that copy-
right-based industries, such as
publishing, recording and mov-
1e-making, see new kinds of mar-
kets.

“CDs of the “future may be
time-staniped,” Samuelson said.

““If you buy a CD, the average use

is listening to it 20 times, 50 why

‘not buy that level of usable? If

you want to pay to listen to it 700

times, then you could do that.’

This notion of paying for what
you're actually using is appealing
to publishers.”

-But some of the changes may
not appeal .to the public, which

- has become accustomed to a dif-

ferent standard. At one panel dis-
cussion, a software programmer
stood and waved a copy of a book

he owned. When he bought the

book, he said, he bought the right
to read it as many times as he
wanted, rip it in half or throw it
out. In the future, he might have
10 negotiate with a publisher.
Copyright laws have come

- under renewed scrutiny in part
because of several treaties signed

even scientists and.
reporters wouldn’t be able to use

- approval of Congress. Barbara

last year by the World Inteilec- i
tual Property Organization. The
Clinton administration has been
a strong supporter of the pacts,
which extend copyright protec-
tions to the Internet in such
industries as entertainment and
music.

At the same time, some of the
proposed provisions — most
notably that databases be
awarded the same types of rights
— were successfully opposed by
an array of consumer, academic
and-technical groups.

The treaties still must win the

Simons, who chairs the ACM’s
public policy committee, urged
conference attendees to get
involved in the debates.

Technologists tended to advo-.
cate technology solutions.

Mark Stefik, a principal scien-
tist at the Xerox Palo Alto
Research Center and author of
several books, said the online
world  will grawtate toward
“trusted sysiems,” a type of soft-
ware-based or software-and-
hardware-based solution that will
honor certain usage rights.

For example, if you buy only
“first-use” rights of a document,
the trusted system will only let
you call up that document once.
Similarly, products commg to
market from such companies as
IBM, InterTrust, Softbank and
Xerox will carry within them the
ability to make a transaction —
to charge for the ability to copy,
transmit or read a file.

But even with technological
solutions, there are potential
legal consequences. *The ‘trusted
system’ keeps track of what
someone does with the docu-
ment,” Stefik said. “You have to
ask, ‘What are my privacy
rrghls"’ "

In the end, publishers on the
Internet may ‘still be left with the
sticky situation of enforcing their
own rights:.
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Make your_w‘mark

igital watermarks are catching

on quickly as digital artists

and pubiishers begin to post

and distribute their copyright
works online. Watermarks provide a
cheap means of copyrighting

information and a way to notify would-.

be users how to contact the copynght
owner to gain permission for useand . .
pay copyright fees, It's the wayto goifa’
copyright holder who needs tor - .
distribute works without fear of losing

major revenue to unauthorized use. I say -

this because while watermarks digitally

copyright online materials, they'iire b}" "

no means foolproof, hor do'they. -
prevent an unauthotized user mtent on'
reproducing the work, -
A digital | watermark is similar in =,
function to a traditional watermark It
identifies a person's stationery: s0a
digital watermark underlying-a graphic, "
photo, or document identifies the
creator or owner of a.cerfain work, Som
forms of watermarkmg are referred to s,
signatures, or fingerprints. [ was:taught-
there is a functional distinction between
watermarks and fingerprints. But be'
aware that digital watcm!arkmg and’
fingerprinting ate often used *: -
interchangeably.
A watermark identifies the copynght

owner and even relays petmission
information, a fingerprint is essentially a
recorded digital imprint left by the user.
An intelligent fingerprint is a telltale
script of the violator's location and
usefs) of the copyrighted work. To
enforce copyright protection, you just
follow the fingerprint trail. A publisher
"reads” the fingerptints to determine
whio used the work, how it was used,
and how many times it was used. Many
watermarking software makers are now
offering integrated intelligent
fingerprinting features,

The more rudimentary watermarking
techniques require the osiginal work
with which to compare the digital
watermark or the coded value
{checksum) used in algorithm-based
encoding. The more advanced
techniques highlighted below have been
developed to eliminate the use of an

. message-with Iny
linesof a lefter, L:kew:se chg;tal

. -computerimage of digital audio cli
" Digital watermarks ¢an b i
) created so'that each wat

-1 and petsistent wate
i iskey to detemng .
- The encoded watermark is often referred
:to awork's dlgltai signature,

- watermia king is based on spread .
'spectrum contmunications techmques‘

o steganogi‘aphy s1é the miost common

forms of digital watermarking todﬂy
Steganography encodes, or hides; coded
sequetices within: the bmary ﬁle of thie
image, video, 0
of steganiography

steganography h;des a messageina

persists v with each dxgltal €0,
jatk reproduc

& Thes most, available form of

The watermark information is hidden
using any modulation scheme (any
méthod of comimunicating over a
contmuous channel that works at fow
signal-toinoise ratios). MIT Media Lab
and che Company watermarks are

pnme examples of how spread
! 5 ectrum-based-watermarks ate created

A digital water-
mark identifies
the creator

or owner of a
certain work.

via the direct-sequencing technique.
Think of the original image as the noise
and the hidden message as the signal. In
the direct-sequence method, the hidden
message chooses a key and uses it to
generate a pseudorandom cattier
function that is then modulated by the
information to be encoded, and added
to the original image. To extract the
information, an image is demodulated
with the carrier generated by the
original key.

E%? IT Media Lab's PixciTag media
watermark encodes bits of copyright
information in the pixel brightness
values, rather than the image itself. The
benefit of the Pixe/Tag technique is that
the watermark is retained despite
changes in format or digital-to-analog
conversion such as what ocours in
printing. Another key feature is the

INTERNET

original image is not required to extract
the watermark information, enabling
the use of 2 Web crawler to
systematically search for illegal copies of
images. The decoding process reveals an
actual message (e.g. author's email
address) instead of a checksum.

On the other hand, Dice Company’s
Argent refers to its watermarks as digital
signatures, but the process of embedding
one into a digital sample stream is not
accomplished via a digital signature
calculation. These signatures are single,
continuously integrated numbers, or
messages, over a large area of the carrier
signal. Dice's definition of watermark is
“a continugus integration of...many
repetitions of an informational message
over atbitrary carrier signal areas.” The
information encoded by Argent can be
digitally signed to certify its validity
when it is extracted, Argenf watermarks
are removed with an authorized key.
Without a key, removal will damage the
confent.

“&'wo well-known developers in the field
? of digital rights management, Dr. Jian

Zhoa and R. Eckhard Koch, eraploy a
pseudorandom position sequence

- embedded watermark using their new
SysCop system. SysCop has a two-step
process to embed and retrieve copyright
labels. The first step is to generate a
pseudorandom position sequence for
selecting blocks where the code is
embedded, using extracted image data
together with a user-supplied key. This
step produces the actual copyright code
and a random sequence of locations for
code embedding, The second step
embeds the code at specified Iocatlons‘
using a set of €fithedding methods
dependent on the type o gven the
content of the mulhmedla matetials. Jt
also retrieves the code friom:the blecks™..
specified in the position sequence usmg
different watcrmarking methods, =

The’ embedded copyrlght Iabel is °

services to mark theu matenal
(Digimare is one of the better known

watermarks as it is available as an Adobe

Photoshap plug-in.) A Digimarc
watermark placed throughout the image
5 created by imitating naturally
occurring image variations. To further
nide the watermark, the Digimarc

automatically varies the intensity of the:; f’*:

watermark in order to remain invisib
in both flat and detailed areas of an .-
image. The Digimarc watermark contains
both ownership and usage permission
information. To tead the information,
the user must have a Digitmarc reader,
Iso bundled with tools like Adobe
hotoshop,

.. from copying or printing. If the rights

: \the ‘secured materials cannot be

i.Crpptolope. Whilé thi is the best and.

- -enforcing copynght information, it is

; 'unenforced copynght reproduct:cm

- slgn;rintech com}-SysCop, (http ,';‘sysmp igd.
Jihg.de)Jian Zhoa's Index to Digital Copyright

Aithough the watermark is embedded
digitally within the image, it remains
part of the image even when printed
and can be read Jater by scanning the
imnage into & computer. A Digimarc
watermark is reportedly retained
through copying, editing, and most file
format conversions.

Highwater’s FBI fingerprints which uses
FBI Write and FBf Deteclor is another
Adobe Photoshop watermark plug-in. The
tools apply and detect FB fingerprinis.
The fingerprint does not increase the
image file size, nor degrade the
reproducible quality. FBI offers two key
advantages. [t can detect when a part of
a protected image has been used, such as
in a photo montage. Most importantly,
FBI fingerprints can be detected in
printed output, giving owners an extra
level of copyright control.

Watermarking alone does not deter
teproduction. The watermarks need to
be combined with other technical
mechanists (e.g. cryptographic
containers) to physically prohibit the
reproduction of works. Optical character
recognition {OCR) processing software
used in scanners 1aises some technical
challenges to preserving watermarks.
Intelligent page analysis software is

needed to cosmectly identify and
reproduce the watermark’s unique
signature or line spacing when OCR
processing. Otherwise, the watermark
becomes scrambled or destroyed.
Background watertnarks also can be
destroyed by the same tools used to
clean up water stains and other
discolorations on scanned documents.
Watermarking does not restrict users

holder can restrict printing a document
lmage, then he or she is assured that

: uccd beyond the desktop

most obvmus solu ion is to
ntegrate watermarks into - =
cryptographic containers, as dges BM

most efféctive means of displaying and
not a cost-efiective solution for the free
agent: lt depends on. whaf atopyright
owWner can. afford'to lose:through -

ess.. Eﬂ
aputer]ounmmt

ergil rchnan'agles for NC. -
ntage, and the UK's Web

Protection & Digital Watermarking
Technology; {hitp://www.igd.fhg.de/-zhao/
copyright htiol}>Information, Policies,
Copyright, and Intellectual Property;
(http:ffwww.nlcbacea/ifla/Ilfepyright hitm)
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Questions and
Answers About

CopyL

When you “sell”” your words, you're actually granting a publisher the right fo copy
them. An intellectudl-properly attomey explains what a copyright is, and why it's
important for you to guard yours.

BY HOWARD G. ZAHAROFF

s a writer, you are con-
cerned with expressing
your words. Publishers
who want'to publlsh your

words, however, are con-:
that.;,

is, your copyrights. To protect yoursélf”
. as you sell your words, you must know

cerned with .your rights-10. them

- what copyrights are, how they are cre-
- ated, transferred and ptotccted and

. how such key concepts as work made :

- for hire” and “fair us¢” fit into the'pi

T cess, Understandmg thlS form of “intel:
lectual propeérty’” that writers create,
license and sell.will help you survive in
this everchanginig publishing world.

What Is Copynght'-‘

Copyrlghts arise under the federal law
known as “The.Copyright Acl” (to be
precise, Title 17 of the US Code). This
act proLC(Ls original “works ol author-
ship,” which ¢an include virtually every
type of creative ‘output—{rom literature,
music and drawings, to movies, (,hor(,-
ography and computer programs. What
copyright law protects is the way an

24 WRITER'S DIGEST

 sion or use the story
. show (aduplati

author or artist expresses ai ideaor.. even to mke his WGil—(leﬁnLd character

concept; it does not prolect the under-
lying ideas or concepts themselves,
Actually, a copyright is not a single
right, bul a bundle of separate rights.
The five basic, sometimes overlapping,
rights are:
® Reproduction—the right to cre-

= ateddentical or substantially similar
copies of the work.

aptation—the right to create
e'works such as dbl‘ldg-

by means of
ther device.

lish John Grlsh'xm’s novcl The Glzen!,
needs Grisham's perm snon Lo repro-
duce and seli th

and distribution):

: the basis ofa'l v
and performance}, or

attorney Reggic Love and place her in
an entirely different story. (Courts have
extended copyright protection to origi-
nal, well-defined literary characters.)
People in publishing and entertain-
ment often purchase some, but not all,
of these rights, using special terms (o
define the scope of their purchase. For
example, publishing agreements may
ask authors to license first serial rights,
reprint rights, paperback print rights,
foreign transiation rights and TV adapta-
tion rights. Before signing such a con-
tract, writers must appreciate how their
work could be used, and should be as
clear as possible about the rights they
are granting—and often, for clarity, the
rights they are expressly retaining.

How Do | “’Get’’ a Copyright?

Unlike patents, which must he applied
for and granted, copyrights arise auto-
matically, as soon as you pul your ideas
into tangible form. Thus, from the
moment you express yoursell on paper,
canvas, video or computer disk, your
expression is protected.

It follows that copyright protects
people'’s online transmissions. Of
culse, Ny Lransinlssivns are often
intended o be regraduced and guoted.




And wherti done with explicit or implicil
permission, such quotings and retrans-
nigsions are fine. When done without
tion, however, they are not
_ ‘in a recent case, it was ruled
the:operator of a computer bulietin
board had infringed Playboy's copy-
rights: when he allowed subscribers to
nit copyrighted Playboy photos.

How Long Do Copyrights Last?
For'works created or first published
after 1977, a copyright generally lasts
suntil 50 years after the author's death.
" However, for anonymous and pseudon-
ymous works, and works mace for hire
(discussed below), copyright protection
expires 100 years [rom creation or 7b
years after publication, whichever is
sooher. (The trend internationally is to
lengthen these terms, and bills are pend-
ing in Congress to do so in the US.
These are fixed terms and may not:bi
renewed. (For works published:
1978, dilferent rules apply.
information, see Se
Copyright Act.)

Mus_i I Place a C

tic, there

your newly formed,
Notices should’
nently, preferably
your work. If your piec
anthology, magazine or othé
work, a single notice in the’
name preserves your rights. How
including a separale copyright notice™h
your own name wili clarify that you
alone, not the publisher, have the right
to authorize fuither uses of your work.

Atahy time during the term of copyrlgi‘t

The second measure that improves
your rights is regisiration. Registration
is not required for a copyright to exist,
but i is a prerequisite to a suit for in-
fringement of US works.

The Copyright Act also adds a spe-
cial incentive for registration: 1 some-
one infringes your work, you may re-
cover both your actual damages (that is,
lost sales) and the infringer’s profits.
However, if your work is infringed after
you register it, you may also recover
your attorney’s fees {often the largest
part of the award) and you may elect,
in lieu of recciving actual damages and
profits, to receive “statutory damages.”
These are monetary damages awarded
at the court's discretion without regard
to your actual loss. For “willful” copy-
right mfrlngemenl,s, statutorv damage

However, registration within thre
months of publication generally pre-
serves your right to all mfrmgement
remedies, including:sl 4

mtlon process is fairly snmple
yrlght Form TX to register non-

(L red when registering contr
lectlve works) The “be:

blndlng
Copyright Offi

Registration is critical for publish-
ers, but of limited imporiance for free-
lance writers. Most writers don’t earn

our publ

Z@“gg it
Moreov ) aﬂure to register
only loses you statutory damages and

ugh to Justl fy the cost of registrations

the ability to file your lawsuil immedi-
ately, only authors with bountiful time
and money, or with special reasons to
fear infringernent of their works, should
choose to register on a regular basis.
Besides, infringement is the excep-
Ltion. Where il occurs, il usually can be
settled without. lawsuits or registration.

Who Owns the Copyright?

The rules of copyright ownership are
relatively straightforward: The creator
of the work generally owns the copy-
right unless he or she assigns it in writ-
ing to another party. The primary excep-
tion is works made for hire, where the
party who commissions and pays for the
work, rather than the creator, owns the
copyright.

There arc two lypes of works marde
for hire. The first type includes all works
created by employees within the scope
% {heir employment (unless expressly
adl ded by contract). This normally
lude works cmated on your

will mclude works
f=your Jjob and, often,

to write mani__l, SEY0
the copyrightsfor thos

infrmgmg you
copyrights.
The Copyngh

translations, comp
audiovisual works,
for hire if they hav

will not
I hire,
mployee and
iting that your
seherwise assigned
ntinue Lo own the
meone paid you (o
mirse, those paying
HBomething. If you don't
iess what that something is,
: our publishers should state
agreement in writing.
As you prepare or hegoliate that
agreement, keep these three rules in
mind:

First, carefully read the terms of
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any written agreement offered by the
publisher. Be sure you understand and
agree with the terms before signing. In
general, you should not accept work
made for hire agreements. (I discuss
this point further in my article “Fighting
Tooth and Clause,” which appeared in
the June 19892 WD.)

Second, if your publisher hasn'{
stated the terms in writing, consider
doing so yourself. The best form is prob-
ably a short letter describing the terms
of your engagement {for instance: “I will
deliver a 3,000-word introduction to
copyright law by Dec. 29, 1995; upon
acceptance you will pay me $500™) and
the rights you are granting (“You will
have first North American serial rights
for one-titne use, and the right to reprint
the material in any form for resale for
2b% of the original purchase price”),

Third, the Copyright Act helps writ-
ers by specifying that when you submit
a piece for publication in a magazine or
other collective work and there is no
written agreement, your publisher
acquires only the right to publish your
piece as part of that collective work, of
any revision of that work, and of any
later collective work in the same series.
You retain all other rights, and are free
to revise.or remarket your piece. As
publishers in this digital world grab for
mwore and more rights from authors, this
legal definition of the rights these pub-
lishers acquire (absent a written agree-
ment) is often a better deal than writers
receive in publishers’ written contracts.
Therefore, although as a lawyer I prefer
written agreements to unwritten under-
standings (which often turn out to be
misunderstandings), if you suspect
your publisher will demand more righis
than those granted under the above rule,
you may be better off leaving the grant
of rights unspoken.

What About Collaborations?

Under the Copyright Act, when two or
more persons contribute copyrighiable
material with the intent their contribu-
tions be merged into a unitary whole,
the product is a joint work and the con-
tributors jointly own the copyright.
However, if one collaborator's contri-
bution is not itself copyrightable (for
example, uncopyrightable ideas and
suggestions rather than words, lyrics or
tunes), that contributor is not a joint
author and has no copyright claim. Simi-
larly if two or more authors contribute
copyrightable maierial without intend-
ing that their contributions merge (for
instance, a composer seis, with permis-
sion, a copyrighted poem to music), the
end result is not & joint work and the
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authors merely own the copyright in
their separate crealions.

Under the law, each joint owner of
the copyright may grant nonexclusive
licenses to the work, but must share any
money eamed with the co-owners, Each
joint owner may also prepare and pub-
lish revisions of the original work. If a
co-owner dies, his interest passes to his
heirs—unlike many forms of co-owner-
ship, where the deceased’s interests
belong automatically to the surviving
co-owner.

Although the law will answer the
most critical questions about joint own-
ership, there are many questions it does
not answer (such as whose name will
appear first) and many answers are not
ideal (for example, it is often better for
one co-owner, or all by consensus, to
control licensing of the copyright).

" Therefore, before you engage in any

serious cotlaboration, you should first
put together a written agreement tha

addresses such issues. .

What Is ““Fair Use’’?

As you create your own works, you will

occasionally need to consult, quote or
otherwise use another author’'s work.
The Copyright Act permits the fair use
of portions of others’ work for research,
teaching, news reporting, criticism and
similar purposes. Although the Copy-
right Act never defines fair use, Section
107 of the act lists four factors that must
be considered in determining whether a
use is fair:

® The purpose and character of the
use, People who use another’s copy-
righted work for certain favored pur-
poses—including nonprofit educational
use, noncommercial research, news
reporting and criticism—are given
wider latitude for copying. On the other
hand, pure commercial use ol a copy-
righted work generally weighs against a
finding of fair use. (However, even com-
mercial uses must be distingnished. For
example, one court allowed a competi-
tor to reproduce several TV Guide cov-
ers, deeming “truthful comparative
advertisement” a favored commercial
use.} Courts may also consider the
user's conduct, so that if a work was
acquired by theft or trickery, its usc is
less likely to be considered fair. In the
1994 Supreme Court Acuff-Rose case
involving 2 Live Crew's parody of Roy
Orbison’s song “Oh, Pretty Woman,” the
court indicated that if the use made is
not passive reproduction, bul actually
transforms the original work into a cre-
ative new work that “adds something
new, with a further purpose or different
character,” the alleged infringer has a

better chance of proving fair use.

® The nature of the copyrighted
work. Works ol fiction receive greater
protection than works of nonfiction.
This makes sense in light of the prin-
cipal purpose of the copyright laws,
namely, dissemination of information to
the public. Whether a work is published
is also critical: Until recently, courts
generally refused to permit any copying
of unpublished works. Although recent
cases, and a 1992 amendment to the
Copyright Act, make unpublished
works subiect to fair use, any copying or
paraphrasing from an unpublished work
must be done with extreme caution. You
should consult a copyright lawyer
hefore proceeding.

® The amount and subslantiality
of the portion used. Most courts will
consider first the amound ol the work
used. For example, in two cases, uses

of 1% and 4.3% of the copyrighted works - -

were found acceptable. However,
couits consider not only the quantity of
the use, but the quality as well. If the
user copies the critical heart of the
work, this is probably unfair even if the
number of words copied is insignificant
in relation to the whole, For example,
one case held that copying less than 1%
of the copyrighted letters of Julius and
Ethel Rosenberg was substantial.

® The gffect of the use on the poten-
tial market for or value of the copy-
righted work. Courts generally view this
as the most critical factor in determin-
ing whether a use is fair. Obviously,
quoting substantial portions of a work,
such as a poem, even for purposcs of

‘legitimate crilicism, provides readers

with a copy of the work without pay-
ment to the poel. On the other hand, cre-
aling a parody of a poem or other work
will probably not diminish the market
for the original and so may be deemed

‘a fair use. In this regard, 2 Live Crew

benefited from the Supreme Court’s per-
ception that no one interested in Roy
Orbison’s song would accept 2 Live
Crew’s parody as a substitute.

Some commentators recommend
that authors attempting Lo decide
whether a proposed use is fair should
apply the Golden Rule: If you would be
upset to find another writer using your
work this way, il is probably unfair and
should be avoided. But there is surpris-
ing variation in the amount of copying
of their works that authors will tolerate.
So the safest course of action is to seek
permission. Lacking it, imit yourself to
brief quotations or paraphrasings that
convey information that cannot easily
be communicated in another way and

Continded on page 57
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Conlinued from page 4

Write Right"' (The Writing Life, Feb.).
Stafford puts into words what I witness
daily as an editor and and a writing
teacher. Those lew who actually make it
to publication are seldom the ones who
stroll in flaunting profound ideas and
PhDs. Like Stafford, the ones who suc-
ceed wrile from their hearts, souls and
maybe their guts, but certainly not from
their heads. While they may not impress
{heir English teachers, they touch their
readers, and touching—connecting—is
what real writing is all about.

So, here's to Linda Stafford and all
of us who learn by simply doing. That
one acceptance, one siall check, one
published anything in our hands means
more than a hundred doubts-—spoken
or implied—by those who profess to
know more than we do,

The proof is in the publishing. Writ-
ers like Linda Stafford will continue to
do just that long after the wannabes
who tried to stop them are reciting
grammar lessons to themselves and
their andiences of none.

Bonnie Hearn

Special Sections Editor
The Fresno Bee
Fresno, California

Like Stafford, I wrote while my daughter
napped, edited during ballet practice
and revised during long krips in the car. 1
worked full-time as a nurse and double-
full-time as a wife and mother. Through
it all 've managed to write and have
published numerous short stories and

two children’s books. I've had no formal )

{raining as a writer, but like Stafford, I
write what 1 know, what I like and what
I like to read. 1 have a feeling there are
more writers like Stafford and me out
there than people realize.

M.M. Jaeger

Keene, New Hampshire

Corrections

The correct address for Mnklings, the
electronic newsletler covering online
resources for writers, is majordomo@
samurai.com.

The correct address for Voyager Pub-
lishing (not Press as listed in the Jan.
Markets) is Box 2215, Stillwater, Minne-
sota 55083-2215. The address for Voya-
geur Press is 123 N. 2nd St., Stillwater,
Minnesota 556082.

The correct address for the Emily Dick-
inson Award in Poetry is Box 697, Wil-
liams, Arizona 86046-0697.

Address your lebters to WD at 1507
Dang Ave., Cincinnali 45207 or Writers
Dig@aol.com.

COPYRIGHT Q&A

Continued from page 26

that do not simply liven your text by dis-
playing the author’s style. (For a more
detailed discussion of fair use, see my
“Your Best Defense” in the October
1993 WD.)

Of course, these suggestions focus
on US copyright law. Forcign laws and
international treaties generally are simi-
lar, but there are diffcrences. Also, T'm
dealing with new works—first'pub-
lished or creaded after March 1, 198,
the date of the last major revision of the
Copyright Act.

Copyright law can be complex al
times, and it sometimes seems as il the
more you know aboul it, the more ques-
tions arise. While the Copyright Office
does not provide legal advice, its Circu-
lars and Public Information Office can
provide guidance on many issues. For
more information, contact the Copy-
right Office Recorded Information line
at 202/707-3000; for forms and circulars,
call the Coppyright Hotline Recorder at
202/707-9100.

There are also many excellent
books available, including Ellen Kozak's
user-friendly Every Writer's Guide o
Copyright & Publishing Lao (Owl) and
The Rights of Authors, Arlists and
Other Creative People: The Busic ACLU
Guide to Author and Artisi Righls, by
Kenneth Norwick and Jerry Chasen
(American Civil Liberties Union). 45D

They are the hollest—and, il seems, the
most intractable—copyright tssues
writers have yet confronted: eleclronic
rights, new technologies und the
Tnternet. Bven as the digital revolution
promises wrilers greal benefits, it also
creates enormous risks. Howard G.
Zaharoff examines innext month's Wi)
how Lhe new elecironic media chal-
lenges copyright laips and how you can
protect your work.

Howard G. Zaharoff is
an attorney who writes
frequently on copyright
issues, His articles have
appearcd in Folio:, The
Boston Globe, Compul-
erworld and elsewhere.
- This atlicle also appears
in WD's latesl special publicalion, The
Basics of Selling and Protecting Your
Writing. Look for it on newsstands
beginning May 7, or order your copy by
sending $5.25 ($6.25 oulside US) to WD,
1507 Dana Ave., Cincinnati 45207,

DY Rutledge
'Ry Books. Inc.

e

-

Let Rutledge Books publish your
manuscript with our complete,
reliable subsidy publishing plan.
Our personal service lets you —
the author - make the final de-
cisions from editing to design.

Together, we will transform
your manuscript into an at-
tractive, quality book. With
over 40 years of publishing
experience and our profes-
sional staff, we guarantee
youw'll be proud of the result.

Send for our free brochure that
outlines our step-by-step plan.

PLEASE SEND ME YOUR'
. FREE BROGHURE

Rutledge Books

Dept. WDE
F.O. Box 315
Bethel, CT
06801-0315
NAME
ADDRESS
CITY
STATE ZIp
PHONE
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The Net Impact of the New Co

By Joun Scewarre
Fashingion Post Saff Writer

There are 30 mapy battles going on about
the Internet these of privacy,
sex and coo artists, to name a few—that you

might not have focused on one concerning

cogyrights. But a lot of other folks have, and

their ongoing war has reached 2 crocial stage.

Last Thursday, by 2 99400 wole, the

Copyright Act, 2 bill that would implement

twa copyright treaties adopted in 1996 by the

United Nations' World InteBectual Property
i o cover property rights

over
written caterial, sound recordings and soft-

ware in the oaline world. What's got some
people upset are sections that they say would
resiricl access for private use o a whole
range of material on the Net.

To exphin: The notion of copyright in this

eniry ias ok as the Republic itself, with the
Constitition giving Cougress the power “Ta
promote the Progress of Science and the useful
Artz, by securing for Hmited £
and Irventors

respective Writings and Discoveries. .. .

But the Founders also wanted the market-
place of ideas {0 be an open-air bazaar, with
pienty of wares oo display, So over time, the
mpyngjnt doctrines evoived inte 2 system
that gives great protection to those who
create, bul with a significant exception that
allows olhers lo make partial use of thase
works. B

This exveption is known as “fair use,” the
doctrine that says it's all dght lor me 10 quote
# lew insightful paragraphs from great works
in my stories, and for teachers lo present
poctry, maps, photographs and other copy-
rightable material in the classroom. Copy-
right law represents a very delicate balance
between the rights of creators and of the
pe:}?l«e who usc their treations.

Creations on paper, at feast. And on vingd,

and in film. But on the Internet? For the most

. part, legal schalars say, the protections ip the

rest of the world fully apply online, But the
owners of copyrights aren’t 50 sure, and they
wmﬂtonaildowutheun@is.

we're trying to fight off is attempts to destroy |

So, inserted deep in the bill are provisians
Mml@lummhmh@}madmm
for protecting copyright holders’ materials
from vnathorized vse. Want to download
photograph to reprint it in your magazine?
Fine, Pay the copyright holder and get keys to
“umlock™ the protection.

Want to nuske “fair yse®™ of the pichrs—to
give it to yoar daughter for a school repart,
say? The copyright bokler would have the
right to insist that yout corne to him or ber to
get access. Create or sell a way to get around
the protections, and you could end up paying
$2,500 in civil fines for unauthorized unfock-
ing—or face criminal charges and fipes of ¥1

Critics of the hill, and of 2 sintilar measure
working its way through the House, say this
is not 2 reaffirmation of copyright protection,
but a major shift in the boundary Hoes of
inteflectual property law. :

Adam Eisgrau of the American Library
Associalion tofd me that he sees a “jegal
infrastructure being created out of whole
coth for the beginnings of a pay-per-use
information universe.”

The language of the Senate bill, S2037,
explicily states thai “nothing in this soction
shail affect . .. fair use.” But Fisgrau argues
that in practical terms the new right o
control access o information guts the prind-

i Consumer:Tech: |

Places to Go

Read ahout the onfine copyright

debate—where else?—online!
The copyright owners argue their

- case at www.publishers.org. The
Creative Incentive Cealition isat -
www.Cic.ong. For critiques of the
copyright bill, try the Digital T
Future Coalition at www. dfc.org.

ple of Exir use. He compares # $a sameone oa’

the one band saying it’s a8 right to borrow his
car but on the pther band leaving it m 'y

that will be

trespassers prosecuted.
The bill's 2ns, naturaliy enough, are hold-

‘ecs of Copyrights. At the front of their troogs,

folks like singers Eowmyiou Harris and Steve
Ezrie, who worked Capitol Hill last week and
who fastifiably argee that when someome
makes unapthorized copies of their work to
ship over the Net for profit, the pirate &
taking cash right out of their pockets, ‘

But farther back in the ranks are the
businesses that are reafly funding this cru-
sade: the publishers, movie studios and other
emplayers of high-priced intellectual proper-
ty Jawyers.

On ike other side of the battleficld are
peopde fike Eisgraw bbrarans {who want to
guarantee that the greatest amount of infor-
mation gels out to the most people) and
researchers, scholars and educators who
could ill afford their calling il they have to pay
for every paragraph they cite

The big money on their side comes from
the electronics manufacturers and compuler

- industry types who foreser economic disaster

pyright Bill

il 2 new law forces them 1o hobble their
products io prevent copying or exposes the
s by Bohility # theic devi
w&vmeareusedtude.kanhe'wmppings'

inserted a provision calling for recommends-
tions on this issue within six months of

In brief debate last week before the Senate
voie, Scn. John Asheroft (R-Mo.) called the
copyright bill “one of the most fnportant
picoes of technology legislation in the 1065th
Congress.” That's cerlainly true—and it urr
derscores why this is sech a controversial,
and pitfallfilled, topic. | sure hope they get it
right.

John Schwertz's email address is
schwarlfidhed.com

|
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INTERNET

BY CYNTHIA KURKOWSK!

Make your mark

igital watermarks are catching
on quickly as digital artists
and publishers begin to post
and distribute their copyright
works online, Watermarks provide a
cheap means of copyrighting
information and a way to notify woyh
be users how to contact the copyrig
owner to gain permission for us
pay copyright fees. It's the way;t
copyright holder who needs t

signatures, or, ﬁngerpnhts I was
there is a functional dlSththIl

ﬁngerprinting are often us
mterchangeably

By
By

owner and even relays permission
information, a fingerprint is essentially a
recorded digital imprint left by the user.
An intelligent fingerprint is a telitale
sctipt of the violator’s location and

* use(s) of the copyrighted woik. To
enforce copyright protection, you just
follow the fingerprint trail. A publisher
“reads” the fingerprints to determine
who used the work, how it was used,
and how many times it was used. Many
watermarking software makers are now
offering integrated intelligent
fingerprinting features.

The more rudimentary watermatking
techniques require the original work
with which to compare the digital
watermatk or the coded value
(checksum) used in algorithm-based
encoding. The more advanced
techniques highlighted below have been
developed to eliminate the use of an

A digital water-
mark identifies
the creator

or owner of a

certain work.

via the direct-sequencing technique.
Think of the original image as the noise
and the hidden message as the signal. In
the direct-sequence method, the hidden
message chooses a key and uses it to
generate a pseudorandom carrier
function that is then modulated by the
information to be encoded, and added
to the original image. To extract the
information, an image is demodulated
with the carrier generated by the
original key. '

T Media Lab's PixelTag media
watermark encodes bits of copyright
information in the pixel brightness
values, rather than the image itself. The
benefit of the PixelTag technique is that
the watermark is retained despite -
changes in format or digital-to-analog
conversion such as what occurs in
printing. Another key feature is the

~embeds the code at speaﬁed locatlop

(D:g:marc is ohe of the better know

_automaticaily varies the intensity of th
‘watermark in order to remain invisib

NET SOLUTIONS - BUSINESS INTERET SOLUTIONS

INTERNET

original image is not required to extract

- the watermark information, enabling

the use of a Web crawler to

* “systematically search for illegal copies of
** images. The decoding process reveals an
: - actual message (e.g. author's email

+ address) instead of a checksum.

On the other hand, Dice Company’s

. Argent refers to its watermarks as digital
* signatures, but the process of embedding
* one into a digital sample stream is not
- accornplished via a digital signature
. calculation. These signatures are single,
. continuously integrated numbers, or
. messages, over a large area of the carrier
: signal, Dice’s definition of watermark is

“a continuous integration of...many
tepetitions of an informational message

. over arbitrary carriet signal areas.” The
" information encoded by Argent can be

dlgltally signed to certify its validity
: when it is extracted. Argent watermarks

s are removed with an authorized key.
: Without a key, removal will damage the
:content.

% *"wo well-known developers in the field
o

f digital rights management, Dr. Jian

‘Zhoa and R. Eckhard Koch, employ a
; pseudorandom position sequence
» embedded watermark using their new

SysCop system. SysCop has a two-step
. process to embed and retrieve copyright

- ;labels, The first step is to generate a
;pseudoranidom position sequence for

iselecting blocks where the code is

‘embedded, using extracted image data
. together with a user-supplied key. This

step produces the actual copyright code
and a random sequence oflocations-for
code embedding. The second ste

_watermarks as it is available as an Adobe
Photoshop plug-in.) A Digimarc
watermark placed throughout the image
s created by imitating naturaily
‘occurring image variations. To further
fiide the watermark, the Digimarc

in both flat and detailed areas of an
image, The Digimarc watermark contains:
both ownership and usage permission
information. To read the information,

- the user must have a Digimarc reader,

Iso bundled with tools like Adobe
hotoshop.

* [Protection & Digital Watermarkisg

_{Copyright, and Intellectual Property;

Although the watermark is embedded
digitally within the image, it remains
part of the image even when printed
and can be read later by scanning the
image into a computer. A Digimarc
watermark is reportedly retained
through copying, editing, and most file
format conversions. -

Highwatert's FBI fingerprints which uses
FBI Write and FBI Detector is another
Adobe Photoshap watermark plug-in. The
tools apply and detect FBI fingerprints.
The fingerprint does not increase the
image file size, nor degrade the .
reproducible quality. FBI offers two key

advantages. It can detect when a part of -

a protected image has been used, such as
in a photo montage, Most importantly,
FBI fingerprints can be detected in
printed output, giving owners an extra
level of copyright control.
Watermarking alone does not deter
reproduction. The watermarks need to
be combined with cther technical
mechanisms (e.g. cryptographic
containers) to physically prohibit the -
reproduction of works, Optical character
recognition (OCR) processing software
used in scanners raises some technical
challenges to preserving watermarks.
Intelligent page analysis software is
needed to correctly identify and
reproduce the watermark's unique
signature or line spacing when OCR
processing. Otherwise, the watermark’
becomes scrambled or destroyed.  ©
Background watermatks also can be
destroyed by the same tools used to
clean up water stains and other
discolorations on scanned documents.
Watermarking does not restrict users
from copying or printing. If the rights
der can restrict printing a document
image, then he or she is assured that
d(matenals cannot be

fligde)<Jian Zhoa's Index to Digita} Copyright

Technology, (hupu’lwwwjgd.fhg.de/agh'aol
copyright html)*Information, Policies,’

{http:/fwww.nlchnccalifla/ll/cpyright.htm)




- GET INVOLVED

FIRSTWORDS

And let’s come to grips with reality BY DAVE HARP

n last month’s Bulletin, we ran the entire text of a white
paper written by national directors Tom Guidera and
Woody Packard. A Proposal for Independent Creators traces
the evolution of our current situation and highlights the
dilemmas—often recounted in this and other trade and
consumer publications—facing publication photogra-
phers today and suggests some solutions that might just
make our lives easier and more productive. Tom’s and Woody’s
efforts took hundreds of hours of research, writing, editing and re-
writing. It was a monumental effort by two mega-volunteers. If you
didn’t take the time to read it, I encourage you to go back and do
50.

Their labors began last September at what proved to be an
unorthodox and remarkable national board meeting. Normal pro-
cedures were suspended and, with the help of organizational psy-
chologist Dr. Alan Black, we tackled four questions: What is the
critical problem facing publications photographers today? What s
the critical problem facing ASMP? What is the solution to the crit-
ical problem facing photographers? What problems must ASMP
overcoime to solve the critical problems?

We came to the consensus that photographers lack a market
force, that no individual photographer could or should stand up to
the pressures of the marketplace especially when the other side has
teams of lawyers writing contracts to protect their client’s best
interests. We also agreed that it is unreasonable to expect an orga-
nization with a volunteer board, a small staff and limited resources
to be able to solve all the problems for publications photographers.
It became very clear to us that we needed to find resources outside
of ASMP to get the job done, With the National Cooperative Bank
and Co-op Solutions, we have begun to do that.

During the Bradshaw lLeadership Conference this month in
Aspen, another group of volunteers—chapter leaders from
throughout the country—will be presented with questions similar
to those that the board considered. Since this is written prior to that
conference, I don’t know whether they will agree with the nation-
al board’s conclusions from September.

Perhaps they will have a different slant on our problems, shed
more light on our conclusions or agree with us wholeheartedly. It’s
not vital that our answers agree. What is really important is that we
try to come to grips with what is going on around us as we con-
template the deiights and dilemmas of the digital revolution.

That’s the very essence of our Society of photographers—an
interdependence based on our common desire to make a living by
publishing photographs.

The same goes for each of
you. The more people we get off
the sidelines and into the game,
the greater the chance that we
will win. Those of us in leader-
ship positions will continue to
sedafch for revenues and
resources to fulfill our mission
and for partners to augment our
volunteer efforts. But, unless we
engage our members in great
collective

numbers—a true

: Dave Harp
action — undoubtedly we will ASMP president
fall short of our goals. and chairman of the board

Photographers have looked

to ASMP for help and guidance for more than a half century and
they will continue to do so if we take the time and effort to study
the issues and strive for consensus. If we can read off the same page
we will have a much better shot at financial security than if we con-
tinue to go it alone. I have been a member of ASMP since 1988 and
have been a good student of our business seminars, white papers,
Bulletin articles and chapter meetings about business practices in
photography. Yet [ always find myself at a disadvantage when I am
up against an art director or picture editor who wants to "own" my
photographs or to lease them under unreasonable conditions. "fust
say no" hasn’t solved the drug problems in this country nor will the
same mantra allow a lone photographer to turn down a bad con-
tract. It’s time we understand what’s happening to our profession,
to take collective action, and take control of our livelihoods.

ON A PERSONAL NOTE

© 2001 RICHARD ANDERSON

You will have noticed a new face on this page. Gene Mopsik has -

completed his term as president and the board has given me a one-
year sentence to take his place. (No time off for good behavior.)
Gene has been an exemplary volunteer for ASMP: as president of
the Philadelphia chapter, as national board member, treasurer and
of course, national president. T am certain that T would not have
taken on this new responsibility without his guidance and counsel
over the past year. When he took the top job in January of 2000, he
promised me he would give it everything he had and be a tough act
to follow. He kept that promise and I will try to do the same,
Fortunately, he has three more years on the national board and I
know ALL of his phone numbers.
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LEGAL ACTIVITY

Fighting the cold war for creators BY VICTOR S. PERLMAN

SMP’s legal and advocacy efforts are at an all-time high as photographers find
themselves in a cold war, being attacked from all sides. In this arena, ASMP
has been carrying out its mission and strategic objectives by leading the bat-
tles for photographers’ rights. Those battles have been chosen for one of two
reasons: either to improve the situation for photographers or to stop the ero-
sion of their position. The Society’s activities with the Register of Copyrights,

Mary Levering, her general counsel, and her senior staff are also at an all-time

high, elevating ASMP’s profile within the Copyright Office. ASMP is competing with

organizations that represent huge, rich and powerful corporations or enormous numbers

of individuals and it has only been through the consistent and assertive efforts that ASMP

has exerted within the Copyright Office and the copyright community that we have man-

aged to achieve such an excellent relationship with that office. This in turn has developed

the clout that ASMP is able to wield within the world of copyright owners and users.

During the past year or so, ASMP testi-
fied and filed comments in hearings before
the Register on technical, but highly con-
troversial, Digital
Millennium Copyright Act. When the
t Office was threatened with bud-
get cuts under appropriations legislation
that would have been disastrous, ASMP
was the first, and one of the most out-spo-

aspects of the

Copyri

ken, organizations to leap to the defense of

SHOOTING ON FEDERAL LAND
AND OTHER LEGISLATION

ASMP has finally achieved success in the
passage and enactment of a federal law that
provides for fair and uniform permit
requirements for photographers shooting
on government lands, no matter which
agency is in charge. Generally, if you are
not using models or props, and if you

aren’t putting unusual burdens

the Copyright Office, repeated-
ly contacting key legislators in
both houses of Congress.

Most importantly we have
moved our efforts at achieving
expedited copyright registra-
tion to the point where a pro-
posed regulation for expedited
registration of groups of pub-

“ASMP current
legal activity
includes

involvement in a

on the lands or the govern-
ment’s staff, you do not need a
permit. This has been years in
the making, and ASMP staff

several occasions to achieve
this.

We have also been carefully
watching several pieces of legis-

1151:;1 }:vzrks lzlas b:? ldrafted, number of cases § . o e a bl we
P sde » and pubhcly C;rlr)l_ which affect a lated to photography or copy-
inente Tll11p on (as -reﬁulrce)fﬁ 7 rights, but of great interest to
aw). e Copyright e wide Cross us. It is a bill that would granta
general counsel tells us that he . .

e €h i limited exemption from the
expe.cts to have the regulation section of antitrust laws for physicians
finalized before the end of the : - .

ond, . negotiating with health plan
calendar year. creators. providers. It would provide for
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testified before Congress on

a 3-year trial period. If this law passes, and
if the trial period does not produce disas-
trous results, it may serve as the foundation
for us to try to achieve a similar exemption
for freelance photographers negotiating
with buge publishing entities and mega-
stock-houses. This bill has been passed in
the House and sent to the Senate, where it
was sent to the Committee on Health,
Education Labor and Pensions in late July.

Also, in response to recent court deci-
sions granting states sovereign immunity
from copyright infringement suits, Senator
Leahy has introduced bill 8.1835, which is
designed to do what we thought we accom-
plished several years ago: change the law so
that states can be sued for copyright
That bill is stuck in the
Senate Judiciary Committee, and we have

infringement.

been working with the committee’s minaor-

ity staff to try to pry it loose.

Unfortunately, despite fairly broad sup-

port, we expect that nothing will happen

before the end of this session, and the bill

will have to be reintroduced next year, At

that time, we are hoping that it will be rein- -
troduced with both bipartisan and bicam-

eral support so that it will be more likely to

be passed and enacted.

ASMP current legal activity includes
involvement in a number of cases which
affect a wide cross section of creators
including photographers, writers, musicians
and artists. It seems that in all areas of intel-
lectual property, creators are having to fight
for or defend their rights, The following are
some examples of current struggles in the
cold war.

A&M RECORDS ET AL.
V. NAPSTER

As a result of the extremely high, and high
profile, level of ASMP’s activity in numer-




OurCover

t age 33, New York-based photog-
rapher Jill Greenberg is one of

SMP’s younger members, repre-
senting a new wave of exciting young talent
in contemporary photography. Born in
Montreal, Canada, in July, 1967, she grew
up in a suburb of Detroit. In 1989 she
graduated from the Rhode Island School of
Design with a BFA in Photography and
moved to New York City to pursue a career
in photography. It was a good move.

Within the past five years, from 1995 to
the present, Greenberg has built up an
impressive array of clients ranging from
Coca Cola, Pepsi, MTV, Eastman Kodak
and Absolut Vodka to Warner Bros., IBM,
Motorola, Microsoft and Chase Manhattan
Bank. Agencies she works with include
Saatchi & Séatchi, McCann Erickson, DDB
Needham, J. Walter Thompsen, Leo
Burnett and Young & Rubicam.

Pick up publications like GQ, People,
Seventeen, Wired, Spin, Entertainment
Weekly, Men'’s Health and Teen People (to
name but a few) and you are likely to see
Greenberg’s photographs of celebrities and
musicians such as David Bowie, Kevin
Spacey, Conan O’Brien, Howard Stern,
Spike Lee and Oscar de la Hoya.

Our cover image, which was shot for
Paper magazine in 1998, was made with a
Mamiya RZ with a 90mm lens and shot on
Agfa Optima film. Greenberg lit the model
with Speedotron strobes and colored gels.
The negatives were then scanned on an
Optonics drum scanner and colors were
altered in Photoshop.

Of her approach to creating images,
Greenberg says: “I like to blur the line
between photography and illustration. I
grew up drawing and painting and doing
my own Photoshop™ allows me to keep up
with that aspect of my art, plus T love
retouching faces and altering color” And,

obviously, her approach is successful, =

Introducing picSmart, the global marketplace for photojournalism.
Now your images of breaking news can be marketed worldwide as
quickly as they can be uploaded. picSmart is an online photo exchange
designed to facilitate the distribution of high-impact, time-sensitive
photography and generate assignments. picSmart enables you to get
market value for your work, low commission rates and control of
licensing and distribution. picSmart is committed to quality and

free market principles.

Join now and receive a free online portfolio to display your images

Photojournalism Evolves.

to the world. Visit www.picsmart.com.
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.ous other high profile cases, we have been

asked by the Motion Picture Association of
America (MPAA) to join them and the
Recording Industry Association of America
(RIAA) in the amicus curiae brief they are
filing in the Napster case. The Napster issue
is similar to that in Kelly v. Arriba Soft and
centers around the legality of freely down-
loading copyrighted works off the Internet.
ASMP has reviewed the draft brief and
agreed to join MPAA and RIAA. The brief
was filed shortly after Labor Day.

ETS-HOKIN V. SKYY SPIRITS

Photographers have had a big victory in the
Ninth Circuit. ASMP supplied both legal
representation for the photographer and an
amicus curiae brief. This was the appeal of
a decision in US$ District Court in San
Francisco that said that product shots for an
ad campaign weren't sufficiently original to
be copyrightable. If we had not supported
this case and won, every product shot could
have been the equivalent of a work-made-
for-hire for the ad agency or its client. (See
pages 7 and 27.)

GREENBERG V.
NATIONAL GEOGRAPHIC

Briefs have been filed, and we are waiting
for the U.S. Court of Appeals in Florida to
hear oral arguments and then rule. ASMP
filed an amicus curtae brief. The issue is
whether National Geographic can take all of
its back issues and, without permission
from the photographers, put out new elec-
tronic products like CD-ROMs using the
photographs. The case is similar to Tasini
in the sense that we are trying to prevent
publishers from seizing rights in electronic
media without paying for them.

TASINI V. NY TIMES

Creators had a big win in the Second
Circuit and now are waiting to see if the
UU.S. Supreme Court will hear the case.
ASMP filed an amicus curiae brief. The
issue is whether publishers automatically
have the right to take the contents of their

print publications and put them into on-
line and CD-ROM databases without per-
mission from, or payment to, the authors
of the original articles, The US Court of
Appeals for the Second Circuit has said no,
the publishers have to get permission,
which means they have to pay the writers
and photographers.

GENTIEU V. GETTY/TONY
STONE IMAGES

This case is at the discovery stage and
ASMP has paid part of ASMP member
Penny Gentieu’s legal bills. The issue here is
one of mistreatment of a photographer by
a stock agency involving flagrant breaches
of contract by the agency. ASMP is
involved to show the agencies that they
“can’t put the screws” to photographers
and get away unscathed.

KELLY V. ARRIBA SOFT

Briefs have been filed in the Ninth Circuit,
and ASMP is providing both legal counsel
for the photographer and an amicus curiae
brief. This is an appeal of a decision in the
U.S, District Court in Southern California
that held that Web site operators could
scour the Internet, collect every photo-

RIGHTSSTUFF

graph it could find, put those photographs
in its Web site for anyone to access, and
deep link to the photographers’ Web sites,
without permission and without violating
copyright law. If nothing is done to reverse
the decision, every photograph on the
Internet will be fair game for fair use.

BOSTON GLOBE CONTRACT

Pleadings have been filed in state court in
Boston. ASMP is sharing the cost of the lit-
igation with the United Auto Workers,
UAW. This legal action, Marx et. al. v. The

Globe Newspaper Co.,is supported by
three organizations representing free- .

lancers, on behalf of their members who
contribute to the Globe: The National
Writers Union, Local 1981 of the
International Union, UAW; the Graphic
Artists Guild, Local 3030 of the
International Union, UAW; and ASMP.
The issue is the validity of a contract
designed to make an end run around the
decision in Tasini. It forces photographers
and other contributors to grant a retroac-
tive license to the Globe for electronic and
other uses that the Globe has been making,
without any additional compensation.

cont. on p. 24
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LEGAL ACTIVITY cont. from p. 23

Without that contractual license, the Globe
is in violation of the copyrights of numer-
ous photographers and other contributors.
(Editor’s note: For more details go to ASMP’s
Web site [www.asmp.org] News and events
and see Special Announcements,)

MORRIS V. BUSINESS
CONCEPTS

ASMP is filing an amicus brief - briefs are
due in October - in the Second Circuit
Court of Appeals. The decision being
appealed held that the copyright registra-
tions of issues of a magazine was not regis-
tration as far as the individual articles in
those issues is concerned. This means that,
unless the appeal is successful, photogra-
phers cannot rely on the copyright registra-
tions of collective works by their publishers
for any kind of copyright protection; to be
protected, the photographer will have to
register each image on his or her own.

ETW V. JIREH PUBLISHING -
THE TIGER WOODS CASE

Briefs have just been filed in the Sixth
Circuit. We are providing an amicus brief,
This case is one where we are defending a
lower court decision on appeal, instead of

trying to get it reversed. The case involves
claims by Tiger Woods through his manage-
ment company that a limited edition poster
showing a recognizable image of him violat-
ed his trademark and/or publicity rights.
Woods has amicus briefs being filed from
organizations such as the NFL to the estates
of celebrities like Flvis Presley. If the lower
court decision is overturned, photographers
may need to get permission from, and pay
royalties to, every possible celebrity for every
possible use except hard news,

ROCK AND ROLL HALL OF
FAME V. CHUCK GENTILE

This decision in photographer Chuck
Gentile’s favor was a major victory for pho-
tographers and ASMP, ASMP worked close-

Iy with Gentile from the beginning of the -

case and filed an amicus curiae brief on his
behalf. The Sixth Circuit ruled that Gentile’s
poster showing his photograph of the Rock
and Roll Hall of Fame building, and the cap-
tion identifying it, did not violate the Rock
Hall’s trademark or any other rights. If
Gentile had lost, photographers would have
been . unable to make photographs of, or
even showing, any building without run-
ning the risk of a lawsuit or getting permis-
sion from each building owner,

our Web Site.com
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Business & Image Management Software for Creative Professionals - Since 1985
303.791.3770 or toll free 888.791.3770
free demos at www.hindsightitd.com
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PICTURE PERFECT

ASMP is running and paying for an investi-
gation in this situation in which an agency
has not paid photographers or intermediate
agencies any fees for a long time, and we have
been trying to find ways of stopping Picture

Perfect from continuing to license images;

get the photographers as much money as
may be possible; and get the images back to
the photographers from the agency.

GOOD OFFICES

One of the most important, but least visible,
areas of ASMP’s legal and advocacy activi-
ties is the Society’s good offices program.
Every year, ASMP receive literally thousands
of phone calls, e-mails and faxes from pho-
tographers with questions and problems.
Many of them involve situations where they
need intervention, not just advice, from
someone on their side, but are not yet at the
point where hiring a lawyer is appropriate.
In response, ASMP staft make phone calls,
send letters, even attend meetings, on behalf
of photographers to convince clients and
others to do things like paying their bills,
returning slides, paying for infringements,
and similar. For those photographers
involved, those efforts are probably the most
important thing that ASMP ever does,

Equally important, and almost equally
time-consuming is ASMP’s support of
members indirectly, through their lawyers.
Many members have lawyers with questions,
who need assistance in order to provide
their clients, our members, with the best
possible representation. Over the course of
the year we spend scores of hours talking
with these lawyers, providing them with
cases and other information to support their
positions in court and/or negotiations,
putting them in touch with expert witness-
es, networking lawyers so that they can pool
their resources in related cases, That kind of
support makes the difference between
members winning or losing their cases. It is
invaluable, yet it costs our members and
their lawyers nothing, because we provide it
as part of the benefits our members get for
joining and paying their dues. o
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BY CATHERINE WILSON

Assocxated Press

A federal appeals court has

~ruled that the National Geo-.

graphic Society made unautho-
rized use of pictures copy-
righted by a photographer from

. South Miami in a CD-ROM ver-
sion of back issues of its flag-

ship magazine. -
The-precedent- settmg deci-
sion Thursday by the 11th U.S.
District Court of Appeals in
Atlanta pitted authors against
the magazine, which had the
support of Time Warner, The
New York Times and the Mag-
azine Publishers of America,
The lawsuit brought by free-
lance photographer Jerry
Greenberg of South Miami
ralses questions that are

“debated in the industry about

republication rights using new
technology. It also parallels a
copyright infringement case to

. ‘be argued next week before the
. U.S. Supreme Court.

The appellate ruling “estab-

- lishes brand new law that had

not existed before,” Norman
Dz_wis, Greenberg’s attorney,
said Friday. “It’ll apply to any

The SUIt agamst Natlonal Geograph:c

raises quest:ons about republlcat:on

rlghts using new technology

‘author who owns the copyright

in his work”
Terrence Adamson the
National Géographic Society’s

‘éxecutive vice president, said

he was “surprised and disap-
pointed” by the court’s action.
“This is an important decision

that has a lot of implications for

a lot of things quite apart from
National Geographic.”

In the Supreme Court case,
justices will review a decision
involving The New York Times
that requires publishers to get

permission from freelance

writers before putting their
werk in electronic databases.

Most large publishers have
made the purchase of elec-
tronic rights, including use on
the Internet, a standdrd part of
contracts with' freelancers.
Typically, they do not provide
extra compensation for the
electronic rights.

Davis expects media owners

‘to ta110r new contracts to care-

fully address republrcatxon

. rights, but “looking backward is
‘the problem.”

. Greenberg’s four photo
assignments with the magazine

date back to 1962, and the col-

lection of 30 CD-ROMs called

' The Complete National Geo-
-graphic includes every issue of

the magazine from 1888 to 1996
in digital format.

A 25-second opening
sequence in the series features
10 magazine covers that biend
from one to the next. One
image is a Greenberg picture of
a diver taken in 196L

“The society contended all

~ along that the only thing it had

done is just reprint a bunch of
old magazines,” said Davis. “If
that’s,all they would have done,

they would have prevailed. The’

1ith Circuit said it was much
more than that.”
The court found that a com-

Court rules against magazine

mon sense analysis brought it .-
to the conclusion that the CD
collection is “a new product...

in a new medium for a new
market that far transcends any -

privilege” of revision ér.repro-

- duction by publishers.

- Davis described Gréenberg

_as ecstatic and elated thh the

legal victory. _
“He lives in very modest cir-
cumstances, and he and his

- wife have a small publishing

business,” Davis said. “They
took this on their own as a mat-
ter of principle and took on a

-very, very large enterprise 'Mth -

very substantxal resources.”
The appeals court ordered

| US. District. Judge Joan Lenard

in Miami to enter a judgment in
favor of Greenberg and assess

- damages and attorney’s fees.

The panel suggested Green-
berg be awarded “mandatory
license fees” instead of “fore-
closing the public’s computer-
aided access to this educational
and entertaining work.”

Adamson said the Society is
considering appeal options,
including asking the 11th Circuit
to reconsider the case and
going to the Supreme Court,
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A federal appeals court has
ruled that the National Geo-
graphic Society made unautho-
rized use of pictures copy-
righted by a photographer from
- South Miami in a CD-ROM ver-
! sion of back issues of its flag-
ship magazine.
" The precedent-setting deci-
sion Thursday by the 11th U.S.
District Court of Appeals in
Atlanta pitted authors against
the magazine, which had the
support of Time Warner, The
New York Times and the Mag-
azine Publishers of America.

The lawsuit brought by free-
larce photographer Jerry
Greenberg of South Miami
raises questions- that are
debated in the industry about
republication rights using new
technology. It also parallels a
copyright infringement case to
be argued next week before the
U.5. Supreme Court.

The appellate ruling “estab-
lishes brand new law that had
not existed before,” Norman
Davis, Greenberg’s attorney,
said Friday. “It’ll apply to any

The suit against National Geographic
raises questions about republication
rights using new technology.

-author who owns the copyright

in his work.” ]

Terrence -Adamson, the
National Geographic Society’s
executive vice president, said
he was “surprised and disap-
pointed” by the court’s action.
“This is an important decision
that has a lot of implications for
a lot of things quite apart from
National Geographic.”

In the Supreme Court case,
justices will review a decision
involving The New York Times
that requires publishers to get
permission from freelance
writers before putting their
wurk in electronic databases.

Most large publishers have
made the purchase of elec-
tronic rights, including use on
the Internet, a standard part of
contracts with f{reelancers.
Typically, they do not provide
extra compensation for the
electronic rights.

Davis expects media owners

to taillor new contracts to care-
fully address republication
rights, but “looking backward is
the problem.”

Greenberg’s four photo
assignments with the magazine
date back to 1962, and the col-
lection of 30 CD-ROMs called
The Complete National Geo-

graphic includes every issue of

the magazine from 1888 to 1996
in digital format.

A 25-second opening
sequence in the series features
10 magazine covers that blend
from one to the next. One
image is a Greenberg picture of
a diver taken in 1961

“The society contended all
along that the only thing it had
done is just reprint a bunch of
old magazines,” said Davis., “If
that’s.all they would have done,
they would have prevailed. The
11th Circuit said it was much
more than that.”

The court found that a com-

Court rules against magazine

mon sense analysis brought it
to the conclusion that the CD
collection is “a new product ...
in a new medium for a new
market that far transcends any
privilege” of revision or repro-
duction by publishers.

Davis described Greenberg
as ecstatic and elated with the

legal victory.

“He lives in very modest cir-
cumstances, and he and his
wife have a small publishing
business,” Davis said. “They
took this on their own as a mat-
ter of principle and took on a
very, very large enterprise with
very substantial resources.”

The appeals court ordered
U.S. District Judge Joan Lenard
in Miami to enter a judgment in
favor of Greenberg and assess
damages and attorney’s fees.

The panel suggested Green-
berg be awarded “mandatory
license fees” instead of “fore-
closing the public’s computer-
aided access to this educational
and entertaining work.”

Adamson said the Society is
considering appeal options,
including asking the 1Ith Circuit
to reconsider the case and
going o the Supreme Court.
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. raises questions that
debated in the mdustry about

A tederal appeals court has
ruled that.the National Geo-
graphic Soc1ety made unautho-
rized use of pictures copy-
righted by & ‘Photographer from

- South Miami in a CD-ROM ver-

sion of back issues of its flag-
§h1p magazine,

The precedent—settmg deci-

sion Thursday by the 1Ith U.S.
District Court of Appeals in
Atlanta pitted authors against
the magazine, which had the
support of Time Warner, The
New York Times and the Mag-
azine Publishers of America.
The lawsuit brought by free-
lance photographer Jerry
Greenberg of South Miami
are

republication rights using new

technology. It also parallels a

copyright infringement case to
be argued next week before the
U.S. Supreme Court.

The appellate ruling “estab--

lishes brand new law that had

not existed before,” Norman-

Davis, Greenberf7 3 attorney,
said Friday. “It'l} apply to any

" The suit aga_inSt National Geographic
raises questions about republication

rights using new technology.

author who owns the copyright

in his work,”
Terrence Adamson, the
National Geographtc Society’s

.executive vice president,.said

he was “surprised and disap-
pomted” by the' court’s action.

"“This is an important decision
‘that has a lot of implications for

a lot of things quite apart from
National Geographic.”

In the Supreme Court case,
justices will review a decision
involving The New York Times
that requu'es publishers to get

permission from freelance

writers before putting their
werk in electronic databases.

" Most large publishers have
made the purchase of elec-
tronic rights, including use on
the Internet, a standard part of
contracts with! freelancers.
Typically, they do not provide
extra compensation for the
electronic rights.

Davis expects media owners

. rights, but “looking backward is
" the problem.”

to tailor new contracts to care-
fully address republication

. Greenberg's four - photo
assignments with the magazine.
date back to 1962, and the col-
lectlon of 30 CD-ROMs called
The Complete National Geo-
graphic includes every issue of

“the magazine from 1888 to 1996

in digital format.

A 25-second ope'ning

‘sequence in'the series features

10 magazine covers that blend
from one to the next.. One
image is a Greeuberg picture of
a diver taken in 196L

“The society contended all

‘ élona that the only thing it had

done is ]ust reprmt a bunch of
old magazines,” said Davis. “If
that’s.all they would have done,
they would have prevailed. The ™
1ith Circuit said it was much
more than that.”

The court found that a com-

es against magazine

mon sense analysis brought it
to the conclusion that the CD
collection is “a new product ...
in a new medium for a new

- market that far transcends any

privilege” of revision éx.repro-
duction by publishers. -
Davis described Greenberg

_ as ecstatic and elated with the
Jegal wctory '

“I—Ie lives in very modest cir-

‘cumstances, and he and his
- wife have a small publishing

business,” Davis said. “They
took this on their own as a mat-

. ter of principle and tock on a

very, very large enterprise with
very.substantial resources.”
The appeals court ordered

" U.S. District Tudge Joan Lenard

in Miami to enter a judgment in
favor of Greenberg and assess

damages and attorney’s fees.

_The panel suggested Green-
berg be awarded “mandatory
license fees™ instead of “fore-
closing the public's computer-
aided access to this educational
and entertaining work.”

. Adamson said the Society is
considering appeal options,
including asking the Nth Circuit

.to. reconsider the case and

going to the Supreme Court.
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A federal appeals court has

ruled that the National Geo- .

graphic Society made unautho-
rized use of pictures copy-
righted by a photographer from
South Miami in a CD-ROM ver-
sion of back issues of its flag-
§h1p magazine.

" The precedent-setting deci-
sion Thursday by the 11th U.S.

District Court of Appeals in’
Atlanta pitted authors against

the magazine, which had the

support of Time Warner, The"

New York Times and the Mag-
azine Publishers of America.

The lawsuit brought by free-

lance photographer Jerry
Greenberg of South Miami
raises questions that are
debated in the industry about
republication rights using new
technology. It also parallels a
copyright infringement case to
be argued next week before the
U.S. Supreme Court.

. The appellate ruling “estab-
lishes brand new law that had
not existed before,” Norman
Davis, Greenberg’s attorney,

said Friday. “It'll apply to any

The suit against National Geographic
raises questions about republication
rights using new technology.

author who owns the copyright

in his work.”

. Terrence ‘Adamson, the
National Geographic Society’s
executive vice president, said

- he was “surprised and disap-
pointed” by the court’s action.-

“This is an important decision
that has a lot of implications for

a lot of things quite apart from

National Geographic.”

In the Supreme Court case,

justices will review a decision
involving The New York Times
that requires publishers to get
permission - from freelance

writers before putting their

work in electronic databases.
Most large publishers have
made the purchase of elec-

_tronic rights, including use on

the Internet, a standard part of

‘contracts with freelancers.

Typicaily, they do not provide

extra compensation for thc

electronic rights. '
Davis expects media owners

. to tailor new contracts to care-
fully address republication

rights, but “looking backward is
the problem.”

- Greenberg’s four photo
assignments with the magazine
date back to 1962, and the col-
lection of 30 CD-ROMs called

‘The Complete National Geo-
.graphic includes every issue of
- the magazine from 1888 to 1996

in digital format.

" A 25-second opening

sequence in the series features

10 magazine covers that blend
from one to the next. One

~ image is a Greenberg picture of

a diver taken in 196L

“The society contended all
along that the only thing it had
done is just reprint a bunch of
old magazines,” said Davis. “If

that’s all they wouild have done,.

they would have prevailed. The

11th Circuit said it was much
. more than that.”

The court found that a com-

ourt rules against magazine

mon sense analysis brought it
to the conclusion that the CD
collection is “a new product ...
in a new medium for a new

market that far transcends any

privilege” of revision or repro-
duction by publishers.

Davis described Greenberg
as ecstatic and elated with the
legal victory.

. “He lives in very modest cir- -
cumstances, and he and his -

wife have a small publishing

business,” Davis said. “They

took this on their own as a mat-
ter of principle and tock on a
very, very large enterprise with
very substantial resources.”

- The appeals court ordered
U.S. District Judge Joan Lenard
in Miami to enter a judgment in
favor of Greenberg and assess
damages and attorney’s fees.

‘The panel suggested Green-
berg be awarded “mandatory
license fees” instead of “fore-
closing the public’s computer-

aided access to this educational

and entertaining work.”
Adamson said the Society is
considering appeal options,
including asking the 11th Circuit
to reconsider the case and
going to the Suprerne Court
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SATURDAY, MARCH 24, 20

BY CATHERINE WILSON
- Associated Press

A federal appeals court has

 ruled that the National Geo- -

graphic Society made unautho-

rized use of pictures copy-

righted by a photographer from
South Miami in a CD-ROM ver-
sion of back issues of its flag-
ship magazine.

" The precedent-setting deci-
sion Thursday by the 1ith U.S.

District Court of Appeals in’

Atlanta pitted authors against
the magazine, which had the

support of Time Warner, The"

New York Times and the Mag-
azine Publishers of America.
‘The lawsuit brought by free-
‘lance photographer Jerry
Greenberg of South Miami
raises questlons that are
debated in the mdustry about
republication rights using new
" technology. It also parallels a
copyright infringement case to
be argued next week before the
U.S. Supreme Court.

. The appellate rulmg “estab-
lishes brand new law that had
not existed before,” Norman
Davis, Greenberg’s attorney,

- said Friday. “It’ll apply to any

The suit against National Geographic
raises que'stions about republidatiOn ‘
rights using new technology

author who owns the copynght
in his work”

Terrence Adamson, the

- National Geographic-Society’s

executive vice president, said

- he was “surprised and disap-
pointed” by the court’s action.-
“This is an important decision

-that has a lot of implications for
a lot of things quite 'apart from-

National Geographic.”
In the Supreme Court case,

justices will review a decision -

involving The New York Times

~'that requires publishers to get

permission from freelance
writers before putting their

‘work in electronic databases.
Most large publishers have

made the purchase. of elec-
tronic rights, including use on

the Internet, a standard part of -
‘contracts with freelancers.

Typically, they do not provide

‘extra compensation for the

electronic rights.
Davis expects media owners

to tailor new contracts to care-
" fully address republication

rights, but “looking backward is
the problem.”

Greenberg’s four photo
assignments with the magazine

.date back to 1962, and the col-
lection of 30 CD-ROMSs called

The Complete National Geo-
graphic includes every issue of
the magazine from 1888 to 1996
in digital format. :

A 25-second opening
sequence in the series features
10 magazine covers that blend
from one to the next. One

image-isa Greenberg picture of -

a diver taken in 1961.

“The society contended all
along that the only thing it had
done is just reprint a bunch of
old magazines,” said Davis. “If
that’s atl they would have done,
they would have prevailed. The

Hth Circuit said it was muc‘q_

more than that.”
The court found that a com—

‘business,”

Court rules against magazine

mon sense analysis brought it
to the conclusion that the CD
collection is “a new product ..

. in a new medium for a new

market that far transcends any

privilege” of revision or repro-

duction by publishers.
Davis described Greenberg

as ecstatic and elated with the ‘

legal victory.

“He lives in very modest cir- -
cumstances, and he and his -

wife have a small publishing
Davis said. “They
took this on their own as a mat-

ter of principle and took ona -
very, very large ent_erprise With '

very substantial resources.”

_ The appeals court ordered
U.S. District Judge Joan Lenard
in Miami to enter a judgment in
favor of Greenberg and assess
damages and attorney’s fees.

The panel suggested Green-

berg be awarded “mandatory

license fees” instead of “fore-

closing the public’s computer-

aided access to this educational -
" and entertaining work.”

Adamson said the Society is

_considering appeal options,

including asking the 1ith Circuit
to reconsider the case and
going to the Su'preme Court
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. BY CATHERINE WILSON
" Associated Press

A federal appeals court has
ruled that the National Geo-
graphic Soc1ety made unautho-
rized use of pictures copy-
righted by a photographer from
South Miami in a CD-ROM ver-
sion of back issues of its flag-
' Shlp magazine.

* 7/ The precedent-setting deci-
sion Thursday by the 11th U.S.

District Court of Appeals in’
- Atlanta pitted authors against
the magazine, which had the
support of Time Warner, The

New York Times and the Mag-
‘azine Publishers of America. -

The lawsuit brought by free-
lance photographer Jerry
Greenberg of South Miami
raises questions that are
debated in the industry about
republication rights using new
technology. It also parallels a
copyright infringement case to
be argued next week before the
U.S. Supreme Court.

The appellate ruling “estab-
lishes brand new law that had
not existed before,” Norman
~ Davis, Greenberg’s attorney,
- said Friday. “It'll apply to any

The suit against National Geographic
raises questions about republication
rights using new technology

author who owns the copynght
in his wor

Terrence Adamson, the
National Geographic Society’s
executive vice president, said

* he was “surprised and disap-

pointed” by the court’s-action.
“This is an important decision

-that has a lot of implications for
a lot of things quite apart from.

National Geographic.” .
In the Supreme Court case,

justices will review a decision -

mvolvmg The New York Times
that requu'es publishers to get

- permission from freelance

writers before putting their
work in electronic databases.
Most large publishers have
made the purchase. of elec-
tronic rights, including use on
the Internet, a standard part of

-contracts with freelancers.

Typically, they do not provide
extra compensation for the

" electronic rights.

Davis expects media owners

to tailor new contracts to care-
" fully address repubhcatlon

rights, but “looking backward is
the problem.”

Greenberg’s four photo
assignments with the magazine
date back to 1962, and the col-

lection of 30 CD-ROMs called

The Complete National Geo-

graphic includes every issue of

the magazine from 1888 to 1996
in digital format. ‘

A 25- second opening

'sequence in the series features

10 magazine covers that blend
from one to the next. One

~ bmage is a Greenberg picture of

a diver taken in 1961.

“The society contended all
along that the only thing it had
done is ]ust reprint a bunch of
old magazines,” said Davis. “If
that’s all they would have done,
they would have prevailed. The

1th Circuit said it was much
_more than that.’

The court found that a com-

‘business,’

%‘tt — | T — e
Court rules against magazine

mon sense analysis brought it
to the conclusion that the CD
collection is “a new product...
in a new medium for a new
market that far transcends any
privilege” of revision or repro-
duction by publishers.

Davis described Greenberg
as ecstatic and elated W1th the
legal victory.

‘“He lives in very modest cir- -

cumstances, and he and his
wife have a small publishing

took this on their own as a mat-

‘ter of principle and tcok on a
very, very large enterprise with '
very substantial resources.”

The appeals court ordered
U.S. District Judge Joan Lenard
in Miami to enter a judgment in
favor of Greenberg and assess
damages and attorney’s fees. -

‘The panel suggested Green-
berg be awarded “mandatory

license fees” instead of “fore-

closing the public’s computer-

aided access to this educatlonal
" and entertaining wor '
Adamson said the Society is -

considering appeal options,
including asking the Hth Circuit
to reconsider the case and
gomg to the Supreme Court.
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SATURDAY, MARCH 24, 20

BY CATHERINE WILSON
Associated Press '

A federal appeals court has

ruled that the National Geo- .

graphic Society made unautho-
rized use of pictures copy-
righted by a photographer from
South Miami in a CD-ROM ver-
sion of back issues of its flag-
ship magazine, .

" The precedent-settmg dec1—
sion Thursday by the 11th U.S.

District Court of Appeals in’

Atlanta pitted authors against
the magazine, which had the
support of Time Warner, The
New York Times and the Mag-
azine Publishers of America.

‘The lawsuit brought by free-
lance photographer Jerry
Greenberg of South Miami
raises questions that are
debated in the industry about
republication rights using new
technology. It also parallels a
copyright infringement case to
be argued next week before the
U.S. Supreme Court.

The appellate ruling “estab-
lishes brand new law that had
not existed before,” Norman
Davis, Greenberg's attorney,
said Friday. “It’ll apply to any

The suit against National Geographic
raises questions about republication
rights using new technology. -

author who owns the copyright

in his work.”

Terrence Adamson,
National Geographic Society’s
executive vice president, said

- he was “surprised and disap-

pointed” by the court’s action.
“This is an important decision

-that has a lot of implications for
a lot of things quite apart from-

National Geographic,”
In the Supreme Court case,

justices will review a decision -

involving The New York Times
that requires publishers to get
permission from freelance
writers before putting their
work in electronic databases.
Most large publishers have
made the purchase of elec-

_tromic rights, including use on

the Internet, a standard part of

-contracts with freelancers.

Typically, they do not provide

extra compensation for the

electronic rights, '
Davis expects media owners

the

to tailor new contracts to care-

fully address republication
rights, but “Iookmg backward is
the problem.”

Greenberg’s four photo
assignments with the magazine
date back to 1962, and the col-

lection of 30 CD-ROMs called |

The Complete National Geo-
graphic includes every issue of
the magazine from 1888 to 1996
in digital format.

A 25-second opening
sequence in the series features
10 magazine covers that blend
from one to the next. One

imageis a Greenberg picture of

a diver taken in 1961

“The society contended all
along that the only thing it had
done is just reprint a bunch ef
old magazines,” said Davis. “If
that’s all they would have done,
they would have prevailed. The

11th Circuit said it was much

more than that,”
The court found that a com-

‘business,”

Court rules against magazine

mon sense analysis brought it
to the Conclusmn that the CD
collection is “a new product . .

in a new medium for a new
market that far transcends any

~ privilege” of revision or repro-

duction by publishers.

Davis described Greenberg
as ecstatic and elated Wlth the
legal victory.

“He lives in very modest cir- -

cumstances, and he and his
wife have a small publishing
Davis said. “They
took this on their own as a mat-
ter of principle and took on a

very, very large enterprise with

very substantial resources.”
The appeals court ordered
U.S. District Judge Joan Lenard
in Miami to enter a judgment in
favor of Greenberg and assess
damages and attorney’s fees.
The panel suggested Green-
berg be awarded “mandatory

license fees” instead of “fore-

closing the public’s computer-
aided access to this educational
and entertaining work.”

Adamson said the Society is -

considering appeal options,
including asking the 1ith Circuit
to reconsider the case and
going to the Supreme Court.

Businessmen convicted in Guatemala

b GUNVIGTED FROM 1C

ists and U.S. government

A Iawyer blamed mternatmnal

FaGBE ot al

C1ty said.

- The govetnment stillhasto

make progress in its labor
- - o) o S | L]

R |

e

T 1 e

=g

Fary

ETe St = 7

e




B R S "I A ok L R L] 8 'PI‘IU[U/WATERHDUSE;_E_ "305_451_.5147 F".Dl

Freelancers get lift on digital rights Pagg 1of3

| Toush| gy

2 FOR WALL STREKT

Freelancers get 11ft on dlgltal? nghts '

Federal appeala coutt unammously finds that a National
Gmgraphlc CD-ROM Infrlnged a photographer's rights

~ By Roger Parlof}
lNﬂlﬂE COM

I March 23 — Less thaﬁ a week before the U.S.
b Supreme Court is scheduled to hear a case that

. will determine whether freelance writers can

B demand royalties from newspapers and -
. magazines that resell their articles to electronic
~ databases, the publishers have suffered a major
setback.

S COMPLETE STONY ~3

Birrhclzty ‘ -

Anniverkuny
mﬁ't‘ﬂi ﬂﬁ.-‘i“#&&!ﬁ 5 %m&?gf x{z
I )

g - REVERSING THE RULING of a Miami federal

f [IN SIQE] district judge, a three-judge panel of the U.S. Court of
wChek hoew for Appeals for the Eleventh Circuit unanimously

FALE trint mxﬁ,ﬁ,  concluded on Thursday that the National Geographic

Society had infringed the copyrights of freelance
photographer Jerry Greenbetg when it republished his
photos in a 30 CD-ROM compilation of every issue of
the magazine from 1888 to 1996, : _
~ The questions raised by the case are almost

~ identical to those raised in the U.S. Supreme Court

http://www.menbe.com/news/548819.asp?0na=213425 - &cpl=1 03/23/2001
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case, Tasini v. The New York Times Company. In that
legal battle, six freelance writers have sued three
publishers and two database companies — Reed
Elsevier's Lexis-Nexis and the Bell & Howell
Information and Learning Company (formerly
University Microfilms, Tn¢.) — for failing to obtain
their consent before reprinting their articles. As in the
Greenberg case, the district judge in Tasini had ruled
for the publishers, but the appellate panel unanimously
reversed in September 1999. The Eleventh Circuit
ruling is especially ominous for the publishers, sifce in
certain respects the facts of the case are slightly more
favorable to the publisher than are those in the Tasini
case,

The critical issue in both cases centers around the
rights of freelancers when it comes to contributions
they make to “collective works” —— publications, like
newspapers and magazines, that are made of
individually copyrighted articles and photos. Publishers
are permitted to own copyrights to each complete issue
of their collective work, because each edition reflects
editorial choices about how to display and prioritize the
numerous articles, photos, graphics and ads contained
within it. Freelance contributors to those collections,
on the other hand, retain their copytights to their own
articles for other uses unless they have signed them
away. ‘ | o
" In 1976, when Congress revamped the copyright

laws, it added a provision that specified that publishers

of collective works would be presumed to own onfy the
right to use the freelancer’s contribution as part of that
particular “collective work,” a “revision™ of it or “any
later collective work in the same series,” Examples of
“revisions” that were cited by the law’s drafters at the
time were the evening edition of 2 morning newspaper,
or a revised edition of an encyclopedia,

In both the Tasini and Greenberg cases, the
defendants have argued that the electronic databases

4 . are, in essence, “‘revisions™ of the cmgmal work. The
“  argument seems especially strained in the context of

databases like Lexis-Nexis, where works from one -

- publication are commingled with those from thousands

of other publications, and where articles are displayed
in disembodied text files, divorced from the photos,
graphics, tables, charts, ads and other information that
originally appeared around it.

The National Geographic CD-ROM set, however,
called the Complete National Geographic, poses a -

_ tougher question. It takes advantages of more

http://www.msnbe.com/news/548819,asp70na=2134251-&cpl=1
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and accurately portray each page of every issuc of
every magazine. {In this respect, it more closely
resembles, for instance, microfiche or microfilm
versions of a publication, which have generally been
assumed to be either the “collective wurk’” itself or a
“revigion” of it.)

In fact, Jusdge Stanley F. Birch Jr., writing for the

appeals panel in the
Thursday ruling, never
o _ ' specifically decides
whether the CD-ROM
,Ne:;;nrk;;;ms set would have violated
. any_ME__% PBrofile Greenberg’s rights had
« Earings Estimates it consisted of nothing
- * Anglyst Reports more than these digital
replicas of the

. magazine. Instead, he
found that because the set also encompassed a
sophisticated search engine and other goftware for
navigating the set, as well as an introductory animated
montage of 10 cover photos - one of which
Greenberg had taken in 1961 — that it could not be
considered & mere revision. “Common-setise copyright
analysis,” he wrote, “compels the conclusion that the
Society . . . has created a new prodeut . . . in a new
medium, for a new market that far transcends any
privilege of revision or other mere repmduc:twn
envistoned” inthe Iaw
In an important
BRSO IRTRY ip to its ruling, the
y appeals court also
instructed the lower
court to focus on
alternatives to ordering
anything so Draconian
as deleting Greenberg’s
works from the CD-
ROM set. “We urge the court to consider alternatives,
such as mandatory license fees ” Judge Birch wrote, “in
lieu of foreclosing the public’s computer-aided access
to this educational and entertaining work.”

That moderate, flexible approach to fashioning
relief in this situation is important, because the
publishers and their allies in the Tasini case have
strenuously argued that any ruling for the freelancers
would force them to destroy existing CD-ROMs, and
to delete thousands of articles from their databases,
feaving holes in the historical record and doing great

. damage to the public.

htp://www.mstibe.com/hews/548819 asp?0na=2134251-&epl=1
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Natiorial Geographic Society lawyer Robert
Sugarman, who was stilt only just absorbing the ruling,
suid only, “We respectfully disagree with the result and
rationale and are considering what to do.”
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‘The Society has also been socked with three other
suits by freelancers whose works are reprinted in the
CD-ROM set, all of which are pending in federal court
in Manhattan, Tn related litigation, three potential class-
action suits have been filed on behalf of freclance
‘writers who seek compensation from 14 electronic -
databases for past and future alleged copyright
infringement, due to their archiving of the writers’
works. Those cases have been consolidated in federal
court in Manhattan before Judge George B, Daniels,
but have been stayed pending resolution of the Tasini
case by the U.S. Supreme Court, which is expected to
rule by end of June.

{Author’s disclosure: Since I have written
freelance articles, I may eventually be a class member
in the class actions that have been filed.)

Copyright © 2001 Powerful Media Inc. All Rights
Reserved.
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CHEY Coin Toss Decides Supreme Court Lawyer for Freelancers' Case
Ken Buihs gnd Doris Keams Goodwin Show Up on Publishers' Side in
Dispute With Freelancars

CEREELN Supreme Court to Review the Electronic Rights of Freelancers
CIEYIERCH National Geographic Society Hunts For a New Magazine Czar

[IFLEEET) Freslancer Looks to Make a Business Out of Syndicating His
Colleagues -
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Court. rules against magazine

The suit against National Geographic raises questions about
republication

rights using new technology.

BY CATHERINE WILSON
Associated Press

A federal appeals court has ruled that the National Geographic Society:
made

unauthorized use of pictures copyrighted by a photographer from South
Miami

in a CD-ROM version of back issues of its flagship magazine.

The precedent-setting decision Thursday by the 11th U.S. District Court
of i

Appeals in Atlanta pitted authors against the magazine, which had the
support

of Time Warner, The New York Times and the Magazine Publishers of
America.

The lawsuit brought by freelance photographer Jerry Greenberg of South
Miami

raises questions that are debated in the industry about republication
rights '

using new technology. It also parallels a copyright infringement case to
be

argued next week before the U.S. Supreme Court.

3/25/01 America Online : Lulukiku Page 1




The appellate ruling “establishes brand new law that had not existed
before," Norman Davis, Greenberg's attorney, said Friday. It'll apply
to

any author who owns the copyright in his work."

Terrence Adamson, the National Geographic Society's executive vice
president,

said he was "'surprised and disappointed" by the court's action. "This
is

an important decision that has a lot of implications for a lot of things

quite apart from National Geographic."

In the Supreme Court case, justices will review a decision involving The
New

York Times that requires publishers to get permission from freelance
writers

before putting their work in electronic databases.

Most large publishers have made the purchase of electronic rights,

including

use on the Internet, a standard part of contracts with freelancers.
Typically, they do not provide extra compensation for the electronic
rights.

Davis expects media owners to tailor new contracts to carefully address
republication rights, but ““looking backward is the problem."

¥

Greenberg's four photo assignments with the magazine date back to 1962
and

the collection of 30 CD-ROMs called The Complete National Geographic
includes

every issue of the magazine from 1888 to 1996 in digital format.

A 25-second opening sequence in the series features 10 magazine covers
that

blend from one to the next. One image is a Greenberg picture of a diver
taken

in 1961.
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“The society contended all along that the only thing it had done is

just

reprint a bunch of old magazines,” said Davis. "If that's all they

would

have done, they would have prevailed. The 11th Circuit said it was much
more | |

than that."

The court found that a common sense analysis brought it to the
conclusion

that the CD collection is “a new product ... in a new medium for a
new

market that far transcends any privilege" of revision or reproduction
by

publishers.

Davis described Greenberg as ecstatic and elated with the legal victory.

“"He lives in very modest circumstances, and he and his wife have a
small

publishing business," Davis said. “"They took this on their own as a
matter

of principle and took on a very, very large enterprise with very
substantial
resources."

The appeals court ordered U.S. District Judge Joan Lenard in Miami to
enter a

judgment in favor of Greenberg and assess damages and attorney's fees.

The panel suggested Greenberg be awarded ““mandatory license fees"
instead

of “foreclosing the public's computer-aided access to this educational
and '

entertaining work."

Adamson said the Society is considering appeal options, including asking
the

11th Circuit to reconsider the case and going to the Supreme Court.
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————————— Headers
Return-Path: <fward@erols.com>
Received: from rly-yd04.mx.aol.com (rly-yd04.mail.acl.com [172.18.150.4]) by air-
yd05.mail.aol.com (v77_r1.36) with ESMTP; Sat, 24 Mar 2001 09:56:14 -0500
Received: from smtp-hub.mif.mail.ren.net (207-172-4-107.in-addr.mail.rcn.net [207.172.4.107]} by
rly-yd04.mx.aol.com (v77_r1.36) with ESMTP; Sat, 24 Mar 2001 09:56:05 -0500
Received: from smip01.mrf.mail.rcn.net (207.172.4.60])
by smtp-hub.mrf.mail.rcn.net with esmtp (Exim 3.16 #5)
id 14gpSX-0000Ej-00; Sat, 24 Mar 2001 09:56:05 -0500
Received. from 66-44-2-193.s701.apx1.Inh.md.dialup.rcn.com ([66.44.2,193] helo=erols.com)
by smtp01.mrf.mail.rcn.net with esmtp (Exim 3.16 #5)
id 14gpSV-00051j-00 ; Sat, 24 Mar 2001 09:56:04 -0500
Message-ID: <3ABCB625.A4DBDA4B@erols.com>
Date: Sat, 24 Mar 2001 09:58:46 -0500
From: Fred Ward <fward@erols.com>
Reply-To: fward@erols.com
Organization: Gem Book Publishers
X-Mailer: Mozilla 4.7 (Macintosh; I; PPC)
X-Accept-Language: en,pdf
MIME-Version: 1.0 :
To: "Austen, David" <dausten@hoosier.net>,
"Burnett, David" <WhoDUExpct@aol.com>,
"Halstead, Dirck" <dirck.halstead@pressroom.com>,
"Mccoy, Dan" <rainbow@bcn.net>,
"Moare, Charlie" <cmoore1567@earthlink.net>,
"Curtsinger, Bill" <bcphoto@maine.rr.com>,
"Greenberg, Idaz & Jerry" <lulukiku@aol.com>,
"Atkin, Jonathan" <shipshooter@mindspring.com>,
"Pickerell, Jim" <jim@chd.com>, "Bullen, Dana" <freepress@wpfc.org>,
"Minden, Larry" <larry@mindenpictures.com>
Subject: more on Jerry's win
Content-Type: text/plain; charset=iso-8859-1; x-mac-type="54455854": x-mac-creator="4D4F5353"
Content-Transfer-Encoding: 8bit
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Subyj: No Subject ’
Date: , 3/22/01 2 36:00 PM Eastem Standard Time
Fromi:  Earthimag@ueol.com

Sender:  owner-asmpuw@mait2.comfluent.net
To: - underwater@asmp.otg

This is a message forwarded from Vic Periman! C e

Great Job!

- | have just learned that the US Court of Appeals for the 11th Circuit
-today reversed the District Court in Florida and ruled in favorof.
ASMP member Jerry Greenberg. The main issue was whether National
‘Geographic could issue CD-ROM versions of its print magazine,
including Jerry's photographs, without his permission. The trial
‘court originally said that it could, based on the same theory as in
the trial court decision in the Tasint case. The Circuit Court in
Greenberg's case has now done the same thing that the Circuit Court -
did in Tasinl: reversed and ruled in favor of the photographers and
authors. | have not yet seen the text of the decision, so'| cannot

comment on the 11th Circuit's legat analysns. other than saying that
it's a great result. _

ASMP has been a major suppOrter of the photographer in this case,
providing financial assistance to Jerry, consuitations with his
attorney, and an amicus curiae brief on Jerry's behslf; we have also
been deeply involved with the Tasini case, which will be argued

- before the US Supreme Court on March 28. Both cases involve the use
of copyrightad works by publishers in digital média whan they do not
have permission to do so from the creators of those works. With this
win in the Greenbery case, our position has been upheld in the two
federal Circuit Gourts that have ruled on it so far, We do not know
yet if the decision in the Greenbery case will be appealed, and we
will keep you posted on developments jp',_hoth cases.

This Is a big win for photographers, and both Jery Greanberg and his
attorney, Norman Davis, of Ste¢l Hector & Davis in Miami, Florida,

- are to be congratulated. Jerry also deserves thanks from all of us
for having the determination to keep going with this case in spite of
all- that it has cost him in terms of money, time and energy. Also to
be thanked are Patricia Felch, of Banner Witcoft in Chicago, for
“writing ASMP's amicus curiae brief and all those who have supported
- Jerry through their contributions to the Legal Action Fund.

Vig

Victor 8. Periman

Managing Director and General Counsel

American Society of Media Photographers '

150 North Second Street !
Philadelphia, PA 19108-1812 '
‘Voice: 215-451-ASMP Ext. 1207

Direct Dial: 215-451-0884

Fax: 215-451-0880-

E-mall: <periman@asmp.orgs or <vpedman@eazthlmk net>
URL: hitp:/fwww.asmp. org
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| [subj: No Subject
| - |Date: , 3/22/01 2:38:00 PM Eastem Standard Time
From: Earthimag@aol.com

Sender: owner-asmpuw@mail2.comfluent.net
To. undema_ter@asmp. org

This is a message forwarded from Vic Periman! L

Great Job!

.- 1 have just learned that the US Court of Appeals for the 11th Cirouit
-today reversed the District Court in Florida and ruled in favor of _
ASMP member Jerry Greenbarg. The main issue was whether National

Gaographic could issue CD-ROM versions of its print magazine,
including Jerry's photographs, without his permission. The trial

court originally said that it could, based on the same theory as in

the trial court decision in the Tasini case. The Circuit Courtin -~ ©
Greenberg's case has now done the same thing that the Circuit Court -
did in Tasini: reversed and ruled In favor of the photographers and
authors. | have not yet seen the text of the decision, so | cannat

comment on the 11th Circuit's legal analysis, other than saying that
it's a great result.

ASMP has been a major supporter of the photographer in this case,
providing financial assistance 1o Jemy, consultations with his
attormey, and an amicus curiae brief on Jerry's behalf; we have also
been deeply involved with the Tasini case, which will be argued
before the US Supreme Court on March 28. Baoth cases involve the use
of copyrighted works by publishers in digital media when thay do not
have permission to do so from the creators of those works. With this
wint in the Greenberg case, our position has been upheld in the two

- federal Circuit Courts that have ruled on it so far. We do not know
yet if the decision in the Greenberg case will be appealed, and we

.. will keep you posted on developments jn both cases.

This is & big win for photographers, and both Jemry Greenberg and his
attorney, Norman Davis, of $teel Hector & Davis in Miami, Florida,
are to be congratulated. Jerry also deserves thanks from all of us
for having the determination to keep going with this case in spite of
all that it has cost kim In terms of money, time and energy. Also to
be thanked are Patricia Felch, of Banner Witcoff in Chicago, for
writing ASMP's amicus curiae brief and all those who have supported
Jerry through their contributions to the Legal Action Fund.

Vie

Victor S. Periman

Managing Director and Ganaral Counsel
American Society of Media Photographers
150 North Second Street ©
Fhiladelphia, PA 19108-1912
-Voice: 215-451-ASMP Ext. 1207

Direct Dial: 215-451-0884

Fax: 215-451-0880

E-mail: <perimang@@asmp.org> or <vpariman@earthlink.net>
URL: hitp://www.asmp.org -
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“Court rules against magazine

BY CATHERINE WILSON

- Associated Press

A federal appeals court has
ruled that the National Geo-
graphic Society made unautho-
rized use of pictures copy-

" righted by a photographer from
South Miami in a CD-ROM ver-
sion of back issues of its flag-
ship magazine.

" The precedent-setting deC1-
sion Thursday by the Ilth U.S.

District Court of Appeals in

Atlanta pitted authors against
the magazine, which had the
support of Time Warner, The
New York Times and the Mag-
azine Publishers of America.

- The lawsuit brought by free- -

lance photographer Jerry
Greenberg of South Miami
raises questions that are
debated in the indusiry about
republication rights using new
technology. It also parallels a
copyright infringement case to
be argued next week before the
U.S. Supreme Court.

. The appellate ruling “estab-
lishes brand new iaw that had
not existed before,” Norman
Davis, Greenberg’s attorney,
said Friday. “It'll apply to any

The suit against National Geographlc
raises questions about republication
rights using new tech nology.

author who owns the copynght
" in his work.” ‘

Terrence Adamson the
National Geographic Society’s
executive vice president, said
he was “surprised and disap-
pointed” by the court’s action.
“This is an important decision
that has a lot of implications for
a lot-of things quite apart from
National Geographic.”

In the Supreme Court case,
justices will review a decision
involving The New York Times
that requires publishers to get
permission from freelance
writers before putting their
work in electronic databases.

Most large publishers have
made the purchase of elec-

. tronic rights, including use on

the Internet, 4 standard part of

‘contracts with freelancers.

Typically, they do not provide
extra compensation for the
electronic rights.

Davis expects media owners

to tailor new contractsto care-
fully address repubhcatmn
rights, but “looking backward is
the problem.”

Greenberg’s four photo
assignments with the magazine
date back to 1962, and the col-
lection of 30 CD-ROMSs called
The Complete National Geo-
graphic includes every issue of
the magazine from 1888 to 1996
in digital format. :

A 25-second opening
sequence in the series features
10 magazine covers that blend
from one to the next. One
image is a Greenberg picture of
a diver taken in 1961.

“The soclety contended all
along that the only thing it had
done is just reprint a bunch of

. 0ld magazines,” said Davis. “If

that’s all they would have done,
they would have prevailed. The

11th Circuit said it was much
_mgore than that.”

The court found that a com-

‘business,”

mon sense analysis brought it
to the conclusion that the CD
collection is “a new product . ..
in a new medium for a new

- market that far transcends any

privilege” of revision or repro-
duction by publishers.

Davis described Greenberg
as ecstatic and elated with the
legal victory.

“He lives in very modest cir- -
cumstances, and he and his -

wife have a small publishing
_ Davis said.. “They
took this on their own as a mat-
ter of principle and took on a
very, very large enterprise with
very substantial resources.”
The appeals court ordered
U.S. District fudge Joan Lenard
in Miami to enter a judgment in
favor of Greenberg and assess
damages and attorney’s fees. -
The panel suggested Green-
berg be awarded “mandatory

license fees” instead of “fore-

closing the public’s computer-
aided access to this educational

" and entertaining work.”
Adamson said the Socxety is -

considering appeal options,
including agking the lth Circuit
to reconsider the case and
going to the Supreme Court.

MAYOR’S JEWELERS

lwvax ey

Expects to beat profit forecast

Shares of lvax Corp. (IVX) jJumped nearly 10 péj"(_‘,em e

Friday after the Miami pharmaceuticals company said it will beat,
profit expectations for the quarter ending March 31. )

Ivax said first-quarter results so far indicate a strong ﬁnanclal'
return, led by an increasein sales of Onxol, the company’s
generie version of Bristol-Myers Squibb’s cancer-fighting drug
Taxol. Wall Street analysts predict lvax to post first- quarter
earnings per share of 25 cents. -

lvax shares closed Friday at $30.10, up $2.65. The stock 5 stul
well below its 82-week high of $52.88.

Getz resigns as retail president |

Samuel A, Getz resigned as president of Sunrise-based
Mayor’s Jewelers’ (MYR) retail operating subsidiary Friday;:

- Getz, who couldn't be reached for comment, has agreed to ,_
serve as a consultant to the company. The company, formerly
known as Jan.Bell Marketing, acquired the Mayor's business in
1998 from a group that inciuded Getz's family. Jan Bell. later

changed its name to Mayor's. )

- longstanding deal to operate jewelry retail operations in Sam's -~ -
Club, Wal-Mart Stores warehouse-ciub chain, ended. That left the...-

Getz’s resignation isn't surprising. Last month, Mayor’s

Sunrise company with just the Mayor's busmess a chainof _
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Big Media v. Freelancers: The Justices at the Digital Dzvtde

By FELICITY BARRINGER
and RALPH BLUMENTHAL

For scholars, the electronic archives of
contemporary journalism are a mother
lode of histery. For publishers and data-
base awners, they are valuable intellectual
property. But for a group of angry free-

lance writers, these archives are a legally

dubious bazaar where their wares are ped-
dled without their consent.

So the writers sued publishing giants like
The New York Times Company and Time

Ehe New Hork Eimes

Ine., arguing — as actors, screenwriters
and musicians have argued elsewhere —
that their work has been unfairly appropri-
ated.

On March 28, after a seven-year fight
that produced contradictory lower court
decisions, the freelancers’ case will be ar-
gued before the United States Supreme
Couirt, opening the way for the court’s first
decision on the murky issue of who owns
what on thé digital irontier.

The writers argue that they retain own-
ership of their work. But, they say, publish-
ers are illegally making the work available
to new, paying audiences through electron-

The
Information
_Industljj't_:ﬂs.

ic database owners like Lexis-Nexis and

companies like University Microfiling In-

ternational, which put the archives on CD-
ROM’s. Seeking to share in the bounty, they
cite the 18th-century lexicographer Samuel
Johnson, who said, “No man but a biock-
head ever wrote, except for money.”

The publishers respond: You already
have your money. We paid for the free-
lance work, The-archive is only a revision
of our original publications, just like micro-

- tilm. If the court says that publishers have

o automatic right to put disputed work
into an electronic archive, then. we must
consider deleting it. All of it — opinion

pieces, magazine articles, book reviews,
anything that could provoke new lawsuits, -
A sharp debate among historians. and

biographers has followed. Pulitzer Prize:

- winning historians like David McCuilongh,

Doris Kearns Goodwin and David M. Ken-
nedy are lining up with the publishers;
while the writers have support from the
Pulitzer Prize biographer Robert K. Mas- -
sie and the science writer and biographér -
James Gleick. - T
Laurence H. Tribe, late of the Florida
recount battle, will argue the publishers’

Continued on Page 12
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Coniinued From First Business Page
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cage before the Supreme Court. Ken-
neth W. Starr, late of the special
“counsel’s office, is the counsel of
record for the National Geographic
Society, which also sided with The
Times, Time and Newsday. Along
with Lexis-Nexis and University Mi-
crofilms, these three were the de-
fendantis in the original lawsuit. Lin-
ing up with the plaintiffs — Jonathan
Tasini, the president of the National
Writprs' Union, and five other free-
lancers — are the United States Reg-
istgr. of Copyrights and both the
American Library Association and
the Association of Research Librar-
ies — groups that have been grap-
pling with the rising price of online
periodicals. _

The sides offer dueling visions of
the dire cansequences that await if
their foes prevail. Bruce P. Keller, a
lawyer for the publishers, said last
week: “If they win, everyone will
lose. The publishers will lose because
they stand the risk of possible copy-
right liability judgments. The public
will lose because the historical
record will be incomplete, and the
freelancers will lose because their
articles will no longer be included in

- electronic archives.

Mr. Tasini responds: “The issue
we're facing is the same issue that
actors are facing and screenwriters
are facing. All of us are saying we
deserve a fair share of revenue that
these big media companies are mak-
ing in the digital age. You want to use
‘my work? You have to pay.”’

Mr. Gleick, in a separate inter-
view, added: “TI'm really sort of

A bazaar to plunder
writers’ work, ora.
legitimate source of
corporate revenue?

shocked  and disappeinted that any
writers and historians can be on the
other side. How can you get writers
to say, ‘Steal my work — don’t bother
paying me please’?” -
. ‘The percentage of newspaper and
magazine archives contributed by
freelancers is not yet known, and it is
unclear how much a defeat in this
case could cost the publishers. Dam-
- ages could be awarded in a later
court proceeding, if the Supreme
Court rules for the writers.
. The case turns on the question of
ownership. There is no question that
the publishers bought the right to
print the articles. Changes that Con-
gress made in the copyright laws in
- 1976 to enhance the rights of free-
lancers made it clear that these writ-
ers still own their articles after pub-
lication, but that publishers could
still include them in “revised” ver-
sions of the newspaper. Now, do elec-
tronic archives qualify as a *“‘revi-
sion'?

The writers argue that the solution
lies in a rights clearinghouse, akin to
the American Society of Composers,
Authors and Publishers, which l-
censes performance rights for music
owned -by Ascap members. Mr. Ta-
sini’s group, the National - Writers
Union, established such a clearing--
house in 1994. The publishers’ law-
yers argue that this sort of clearing-
house can never protect against
maverick freelancers who hope to
make more money through lawsuits,

As Mr. Keller said, “It may be in
the eyes of many freelancers that the
potential reward is greater by suit.”
He added, “If that is true, the only
way to reduce the right of infringe-
ment liability is to delete today in
advance of the claim they may make
tomorrow.”

Mr. Tasini responds, “Authors on
their own are not going to sue people
if there’s another solution that’s sim-
pler and easier.”

leon Friedman, a professor of

Jonathan Tasini, the president of the National Writers Union, argues:

Susan B. Markisz for The New. York Times

“We deserve a fair share of revenue that these big media companies are
making in the digital age. You want to use my work? You have to pay.”

Associated Press

Laurence H. Tribe, of Harvard Law School and the Florida recount, will
argue the publishers’ case before the Supreme Court. The dispute has
enlisted thinkers and writers on both sides, several with Pulitzer Prizes.

Associated Press
The biographer Robert K, Massie
saw “another attempt to take from
authors the little they make.”

The Pulitzer Prize historian Doris
Kearns Goodwin is one of those
lining up with the publishers.

copyright law at Hofstra Law School,

who filed a brief on behalf of the
freelancers, __scornfully calls the
prospect of archival deletions “the
parade of horribles.” But the pros-
pect of a historical record with holes

in it was enough to bring the publish-

ers some high-powered academic
support. This brought out compara-
ble support on the writers’ side. Now,
an array of award-winning writers,

professors and historians are facing
off across the Tasini divide.

The publishers and database oper-
ators enlisted, among others, Ken
Burns, the documentary-film maker,
and the authors Richard N. Goodwin
and Gordon S. Wood, The freelancers
have enlisted, in addition to Mr.
Gleick and My. Massie, scholars and
authors like Jacques Barzun, Tracy
Kidder, Jack Miles and Jean Strouse,

Mr. Gleick, an Internet entrepre-
neur and author who worked for The
Times for 10 years as a reporter and
editor and still contributes to the
paper, said he doubted that the integ-

.rity of electronic archives would suf-

fer if publishers had to pay free-
lancers for capyrights. “Where’s the
evidence this ever happened?” he
asked. “It's a straw man.” He added
that the publishers’ legal argument
rested on a “contortionist’s claim”
that Nexis is an edition of The New
York Times. ) :

Those aligned with the freelancers
argue in legal papers that there is “a
vast difference between a single edi-
tion of a newspaper or magazine and
the Nexis database, which' incorpo-
rates material from so many differ-
ent sources.” o

The writers are concerned about
potential economic Ioss. Mr. Massie,
a former president of the Author's
Guild, called the publishers’ position
“another attempt to take from au-
thors the little they make.”

Arthur Sulzberger Jr., chairman of
The New York Times Company, re-
sponded: ‘“The Times has long be-
lieved and continues to believe that it
fully compensates its journalists,
both financially and otherwise. The
advent of another form of distribu-
tion does not change that, any more
than the introduction of the New
York Times. News .Service many
years ago changed it. The Times
could not be the newspaper it is
without the great writers it has had
and continues to have to this day.”

The legal brief filed by the authors
who are aligned with the publishers

. warns of damage to scholarship if |

publishers, feeling legally vuinera-

. ble, excise hits of their archives.
Such gaps, the brief argues, repre-

sent “a grave threat to the quality
and completeness of historical schol-
arship.” '

Jack N. Rakove, a history profes-
sor at Stanford University who
joined in that brief, said in an inter-
view, ““If, in fact, there is a serious
chance that complications in getting
authorial permission would lead to

. the dilution of future historical ar-

chives, it would be of sérious con-
cern.”

But, he said, he was also a free-
lancer and did not want “to deny the
legitimacy of their concerns.”

When the case was filed in Decem-
ber 1993, electronic archives had
been in widespread use for at least a
dozen years, but freelancers usually
arranged assignments and fees with
newspaper editors on an informal,
oral basis. Since the lawsuit was
liled, both Newsday and The Times
have instituted a system of formal
contracts for freelancers. These
specify that the publishers have the
rights necessary for electronic uses,

Time Inc. is a defendant in the suit
thanks to an article in Sports Illus-
trated. The magazine's contract with
the freelancer who later joined the
infringement suit did not mettion
digital rights. Time Inc. contracts
now do so.

In suing, the freelancers relied on
the Copyright Act of 1976. The cru-
cial language gives publishers who
buy freelance work “only the privi-
lege of reproducing and distributing
the contribution as part of that par-
ticular collective work, any revision
of that collective work, and any later
collective work in the same series.”
Lexis-Nexis, the publishers argue, is
just such a revision of a collective
work. : .

in August 1997, Judge Sonia Soto-
mayor, of United States District
Court in Manhattan, ruled for the
publishers, saying “the electronic
databases retain a significant cre-
ative element of the publisher de-

~fendants’ collective works.”

In September 1998, the United
States Court of Appeals for the Sec-
ond Circuit overturned this decision,
ruling: ‘“‘Nexis is a database com-
prising thousands or millions of indi-
viduaily retrievable articies taken
from hundreds or thousands of peri-
adicals. It can hardly be deemed a
‘revision’ of each edition of each pe-
riodical that it maintains.”
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Big ,Media-v. Freelancers: The Justié_és at

ic database owners like Lexis-Nexig and.

By FELICITY BARRINGER.
and RALPH BLUMENTHAL

For scholars, the electronic archives of
-contemporary journalism are a mother

iode of history. For publishers and data-

- base owners, they are valuable intellectual
property. But for a group of angry free-
lance writers, these archives are a legally
dubious bazaar where their wares are ped-
dled without their consent. .

So the writers sued publishing giants like
The New York Times Company and Time

“The New lork Times

Ine., argling — as actors, screenwriters
and musicians have argued elsewhere —

that their work has been unfairly appropri- -
- ated, !

On March 28, after a seven-year fight
that produced contradictory lower court
decisions, the freelancers’ case will be ar-
gued before the United States Supreme
Court, opening the way for the court’s first
decision on the murky issue of who owns
what on the digital frontier.

The writers argue that they retain own-
ership of their work. But, they say, publish-
ers are illegally making the work available

to new, paying audiences through electron- ]

* cite the 18th-century lexicographer Samuel

N

Information
Industries

companies like University Microfiling In-
ternational, which put the archives on CD-
ROM'’s. Seeking to share in the bounty, they

Johnson, who said, “‘No man but a block-
head ever wrote, except for money.”

The publishers respond: You 'already"‘
have your money. We paid for the free-.

lance work, The archive is only a revision
of our original publications, just like micro-

‘film. If the court says that pubiishers have

no automatic right to put disputed work
ito an electronic archive, then: we muyst

consider deleting it. All of it — opinion .

the Digital Divide

. A sharp debate. among historians);; ¢
- - biographers has followed., Pulitzer Prize:

pieces, -i_nagazine articles, book rev'i_’éw:'s_;
anything that could provoke new lawsuits; -
d

winning historians like David McCullough, .
Doris Kearns Goodwin'and David M. Ken-

-nedy are lining up with the publishers,

while the writers have support from; the 7
Pulitzer Prize biographer Robert K. Mag- -

sie and the science writer and biographér -
Jammes Gleick. .- .. - R

- Laurence H. Tribe, late of the Florida

recount battle, will argue, the publishers’

. Continued on Page 12
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case before the Supreme Court. Ken-
neth W. Starr, late of the special
“counsel’s office, is the counsel of
record for the National Geographic
Segiefy, which also sided with The
Times, Time and Newsday. Along
with:Lexis-Nexis and University Mi-
ceofilms, these three were the de-
fendants in the original lawsuit. Lin-
ing up with the plainti{fs — Jonathan
Tasini, the president of the National
Weitprs’ Union, and five other {ree-
lancers — are the United States Reg-
ister._of Copyrights and both the
American; Library Association and
the Association of Reséarch Librar-
ies — groups that have been grap-
pling with the rising price of online
pertodicals.

The sides offer duehng visions of
the dire consequences that await if
their foes prevail. Bruce P. Keller, a
lawyer for the publishers, said last
week: “If they win, everyone will
lose. The publishers will lose because
they stand the risk of possible copy-
right liability judgments. The public
will lose because the historical
record will be incomplete, and the
“freelancers will lose because their
articles will no longer be mcluded” in
electronic archives.

Mr. Tasini responds: ‘‘The issue

we're facing is the same issue that.

actors-are facing and screenwriters
are facing. All of us are saying we
deserve a fair share of revenue that
these big media companies are mak-
ing in the digital age. You want to use
‘my work? You have to pay.”

Mr. Gleick, in 'a separate inter-
view, added: “I'm really sort of

A bazaar to plunder
writers’ work, ora
legitimate source of
corporate revenue?

shocked and disappointed that any
writers and historians can be on the
other side. How can you get writers
to say, ‘Steal my work — don’ tbother
paying me please’?"”

. The percentage of newspaper and Laurence H. Trlbe, of Harvard Law School and the Florida recount, will

magazme archives contributed by
freelancers is not yet known, and it is
unclear how much a defeat in this
case could cost the publishers. Dam-
. ages could be awarded in a later
court proceeding, if the Supreme
Court rules for the writers.

. The case turns on the question of
ownership. There is no question that
the publishers bought the right to
print the articles. Changes that Con-
gress made in the copyright laws in
1976 to enhance the rights of free-
lancers made it clear that these writ-
ers still own their articles after pub-
lication, but that publishers could
still include them in “‘revised’’ ver-

sions of the newspaper. Now, do elec-

tronic archives qualify as a “revi-
sion”?

The writers argue thai the solution

lies in a rights clearinghouse, akin to

the American Society of Composers,’

Authors and Publishers, which li-
censes performance rights for music
owned by Ascap members. Mr. Ta-
sini’s group, the National Writers
Union, established such a clearing-
house in 1994, The publishers’ law-
yers argue that this sort of clearing-
house can never protect against
maverick freelancers who hope to
make more money through lawsuits.

As Mr. Keller said, “It may be in
the eyes of many freelancers that the
potential reward is greater by suit.”’
He added, “If that is true, the only
way to reduce the right of infringe-
ment liability is to delete today in
advance of the claim they may make
tomorrow.”

Mr. Tasini responds, “Authors on
their own are not going to sue people
if there’s another solution that’s sim-
pler and easier.”

Leon Friedman, a professor of

THE NEW YORK TIMES, MONDAY, MARCH 19, 2001

Blg Media v. Freelancers: Justices at the Digital Divide

Susan B. Markisz fo The New Yor 5

]onathan Tasini, the president of the National Writers Union, argues:
“We deserve a fair share of revenue that these big media companies are
making in the digital age. You want to use my work? You have to pay.”

Asseciated Press

argue the publishers’ case before the Supreme Court. The dispute has
enlisted thinkers and writers on both sides, several with Pulitzer Prizes.

Associaled Press
The biographer Robert K, Massie
saw “another attempt to take from
authors the little they make.”

Sara Krulwich/The New York Times -
The Pulitzer Prize historian Doris
Kearns Goodwin is one of those
lining up with the publishers.

copyright law at Hofstra Law School,
who filed a brief on behalf of the
freelancers, scornfully calls the
prospect of archival deletions “the

" parade of horribles.” But the pros-

pect of a historical record with holes
in it was enough to bring the publish-
ers some high-powered academic
support. This brought out compara-
ble support on the writers’ side. Now,
an array of award-winning writers,

professors and historians are facing
off across the Tasini divide.

The publishers and database oper-
ators enlisted, among others, Ken
Burns, the documentary-film maker,
and the authors Richard N. Goodwin
and Gordon S. Wood. The freelancers
have enlisted, in addition to Mr.
Gleick and Mr. Massie, scholars and

authors like Jacques Barzun, Tracy

Kidder, Jack Miles and Jean Strouse.

Mr. Gleick, an Internet entrepre-
neur and author who worked for The
Times for 10 years as a reporter and
editor and still contributes to the
paper, said he doubted that the integ-

-rity of electronic archives would suf-

fer if publishers had to pay free-
lancers for copyrights. “Where’s the

evidence this ever happened?” he

asked. “It’s a straw man.” He added
that the publishers’ legal argument
rested on a “contortionist’s claim”
that Nexis is an edition of The New
York Times.

" Those aligned with the freelancers
argue in legal papers that there is ““a
vast difference between a single edi-
tion of a newspaper or magazine and
the Nexis database, which: incorpo-
rates material from so many differ-
ent sources.”

The writers are concerned about
potential economic Joss. Mr. Massie,
a former president of the Author’s
Guild, called the publishers’ position
“another attempt to take from au-
thors the little they make.”

Arthur Sulzberger Jr., chairman of
The New York Times Company, re-
sponded: “The Times has long be-
lieved and continues to believe that it
fully compensates its journalists,
both financially and otherwise. The
advent of another -form of distribu-
tion does not change that, any more
than the introduction of the New
York Times News .Service many
years ago changed it. The Times
could not be the newspaper it is
without the great writers it has had
and continues to have to this day.”

The legal brief filed by the authors
who are aligned with the publishers

. warns of damage to scholarship if

publishers, feeling legally vulnera-

- ble, excise bits of their archives.

Such gaps, the brief argues, repre-
sent “‘a grave threat to the quality
and completeness of historical schol-

“arship.”

Jack N. Rakove, a hlstory profes-

sor at Stanford University who'

joined in that brief, said in an inter-
view, “If, in fact, there is a serious
chance that complications in getting
authorial permission would lead to

. the dilution of future historical ar-

chives, it would be of serious con-
cern.”

But, he said, he was also a free-
lancer and did not want *“to deny the
legitimacy of their concerns.” .

When the case was filed in Decem-
ber 1993, electronic - archives had
been in widespread use for at least a
dozen years, but freelancers usually
arranged assignments and fees with
newspaper editors on an informal,
oral basis. Since the lawsuit was
filed, both Newsday and The Times
have instituted a system of formal
contracts for freelancers. These
specify that the publishers have the
rights necessary for electronic uses.

Time Inc. is a defendant in the suit
thanks to an article in Sports Ilus.

trated. The magazine's contract with .

the freelancer who later joined the

infringement suit did not mention
“digital rights. Time Inc. contracts

now do so.
In suing, the freelancers relied on

the Copyright Act of 1976. The cru-

cial language gives publishers who
buy freelance work ‘“‘only the privi-
lege of reproducing and distributing
the contribution as part of that par-
ticular collective work, any revision
of that collective work, and any later
collective work in the same series,”
Lexis-Nexis, the publishers argue, is
just such a revision of a collective
work.

In August 1997 Judge Sonia Soto-
mayor, of Unlted States District
Court in Manhattan, ruled for the
publishers, saying ‘‘the electronic
databases retain a significant cre-
ative element of the publisher de-

~fendants’ collective works.”

In September 1999, the United
States Court of Appeals for the Sec-
ond Circuit gverturned this decision,
ruling: “Nexis is a database com-
prising thousands or millions of indi-
vidually retrievable articles taken
from hundreds or thousands of peri-
odicals. It can hardly be deemed a
‘revision’ of each edition of each pe-
riodical that it maintains.”

ey m e e -

e A s

wE T s m s




Mar-22-01 16:16 FRINK PHOTO/WATERHOUSE. - 305-451-5147

P.0O1

Page 1 of 2

[Subj:  No Subject
Date: , 3/22/01 2:36:00 PM Eastern Standard Time
Fromi:  Earthimag@eol.com

Sender: owrner-asmpuw@mail2. comﬂuant net
To. _underwater@asmp.org

This is a message forwarded from Vic Perman!

Great Job!

- | have just learned that the US Court of Appeals for the 11th Cirouit
today reversed the District Court in Florida and ruled in favor of
ASMP member Jerry Greenberg. The main issue was whether National
Geographic could issue CD-ROM versions of its print magazine,
including Jerry's photographs, without his permission. The trial
court originally said that it could, based on the same theory as in
the trial court decision in the Tasini case. The Circuit Courtin
Greenberg's case has now done the same thing that the Circuit Court
did in Tasinl: reversed and ruled in favor of the photographers and
authors. | have not yet seen the text of the decision, 80 | cannot
comment on the 11th Circuit's legal analysis, other than saying that
it's a great result.

ASMP has been a major supporter of the photographer in this case,
providing financial assistance to Jery, consultations with his
attorney, and an amicus curiae brief on Jerry's behalf, we have aiso
been deeply invoived with the Tasini case, which will be argued
before the US Supreme Court on March 28. Both cases involve the use
of copyrighted works by publishers in digital média when they do not
have permission to do so from the creators of those works. With this
win in the Greenbem case, our position has teen upheid in the two
federal Circuit Courts that have ruled on it so far. We do not know
yet if the decision in the Greenberg case will be appealed, and we
will keep you posted on developments in both cases.

This is a big win for photographers, and both Jerry Greenbery and his
attorney, Norman Davis, of Steet Hector & Davis in Miami, Florida,
are to be congratulated. Jarry also deserves thanks from all of us

for having the determination {0 keep going with this case in spite of
all that it has cost him in terms of money, time and energy. Also to
be thanked are Patricia Felch, of Banner Witcoff in Chicago, for
writing ASMP's amicus curiae brief and all those who have supported
Jerry thraugh their contributions to the Legal Action Fund.

Vic

Victor 8. Pertman

Managing Director and General Counsel
American Society of Media Photographers
150 Narth Second Street

Philadelphia, PA 18108-1912

Voice: 215-451-ASMP Ext. 1207

Direct Dial: 215-451-0884

Fax: 215-451-0880

E-mall; <periman@asmp.org> or <vperiman@earthlink.net>
URL: http://www.asmp.org .

Thursday, March 22, 2001 America Online; Frinkphoto
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GEOGRAPHTC GUILTY OF COPYRIGH F INF RINGEM ENT

June 16, 1999

Judge Joan A. Lenard has found that National Geographic Society infringed the copyright of
underwater photographers Jerry and Idaz Greenberg when they used the Greenberg's copyrighted
images as reference materials for two projects without permission or comnpensation. The case was
heard in Federal Court in the Southern District of Florida in Miami,

The case has been referred to Magistrate Judge William C, Turnoff for the purposes of holding a
settlement conference to dctenmne the amount National Geographic will be required o pay to the
Greenbergs.

This is the first time National Geographic has been found guilty of copyright infringement of

photographer’s work, The case may open the door for legal action by other photographers against the
Society. _

In a review of the facts of the case it was shown that Walter Cutler, the work-for-hire illustrator hired

by the Society to produce ilfustrations for an educational GeoPack project, lmproperly used books
produced by the Greenbergs as reference for his illustrations,

On his working drawings Cutler noted the page references referring to the photographs he had copied
s0 the Society editors could verify that the ilJustrations were accurate, This clearly laid the
responsibility on the Society editors because they were fully aware of what had been done and were
responsible to obtain proper permissions and deal with compensation issues.

Cutler’s ilinstrations also met the test of "substantial similarity" according to Judge Lenard. The
Greenbergs had produced overlays from their books that ¢learly showed the illustrations were almost
exact matches of the Greenberg's photos.

Tn ¢hallenging the Greenbergs' motion for Summary Judgement on Liability, lawyers for National
Geographic Society argued that the newly created illustration did not violate the Greenbergs'
copyright, and "that even if these images reflect copyrighted material, this use constitutes "fair use”.

Judge Lenard found that the illustrations "improperly infringed the photographs at issue, and that the
doctrine of fair use is not applicable to these facts."

'The court took into consideration the four nonexclusive fuctors to be considered when determining

whether the fair use doctring applies and concluded, "that neither the GeoPack product nor the Jason
Project poster qualify as fair use."

The four factors are:

} - the purpose and character of the use, including whether such use is of a commercial nature
or is for nonprefit educational purposes;

2 - the nature of the copyrighted work;

3 - the amount and substantiality of the portion used in relation to the copyrighted work as a




-
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whole; and :
4 - the effect of the use upon the potential market for or value of the copyrighted work,

The courts detailed presentation of the facts related to each of these poiots should be useful to others
faced with a "fair use” claim by any organization, and particularly National Geographic.

Counts three and four in the Greenberg's case are not a part of this decision and dealt with the use of
the Greenbergs copyrighted images in the "108 Years of National Geographic on CD-ROM". Earlier

inthe proceedings lawyers for National Geographic argued that these two counts should - be
considered based on the "Tasini" decision. : ' :

Ou this point the judge agreed with National Geographic and the arguments for the use of the

Greenberg's images in that project were not heard. The Greenbergs have the option to appeal that
decision of the judge.

Oral arguments for the appeal of the "Tasini” decision have been heard in the New York Appeals

court and all parties are presently waiting for the judge's ruling in that case. The results of that case
could affect the Greenbergs ultimate decision. | _
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Judge Joan A. Lenard has found that National Geographic Society infringed the copyright of
underwater photographers Jerry and Idaz Greenberg when they used the Greenberg's copyrighted

nnages as reference materials for two projects without penmssmn or compensation, The case was
+ heard in Federal Court in the Southern District of Florida in Miami,

The case has been referred to Magistrate Judge William C, Turnoff for the purposes of holding a
- - settlement conference to determine the amount National Geographic will be required to pay to the
Greenbergs, .

This is the first time National Geographic has been found guilty of copyright infringement of a

photographer's work, The case may open the door for legal action by other photographers against the
Society.

 In a review of the facts of the case it was shown that Walter Cutler, the work-for-hire iiiﬁqtrator hired
by the Society to produce illusirations for an educational GeoPack project, improperly used books
produced by the Greenbergs as reference for his illustrations.

On his working drawmgs Cutler noted the page references refetring to the photographs he had copied
s0 the Society editors could verify that the illustrations were accurate, This clearly laid the
responsibility on the Society editors because they were fully aware of what had been done and were
responsible to obtain proper permissions and deal with compensation issues.

Cutlet's illustrations also met the test of "substantial similanity” according to Judge Lenard. The
Greenbergs had produced overlays from their books that cleariy showed the illustrations were almost
exact matches ofthe Greenberg's photos.

In challenging the Greenbergs' motion for Summafy Judgement on Liability, lawyers for National
Geographic Society argued that the newly created illustration did not violate the Greenbergs'
copyright, and "that even if these images reflect copyrighted mateﬁal this use constitutcs "fair use”,

Judge Lenard found that the illustrations "improperly infringed the photographs at issue, and that the
doctrine of fair use is not applicable to the:sc facts."

The court took into consideration the four nonexclusive factors to be considered when determining

whether the fair use doctrine applies and concludcd "that neither the GeoPack product nor the Jason
Project poster qualify as fair use.”

The four factors are:

1 - the purpose and character of the use, including whether such use is of a commercial nature
or is for nonprofit educational purposes;

2 - the nature of the copyrighted work;

3 - the amount and substantiality of the portion used in relation to the copyrlbhtcd wortkasa
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whole; and _
4 - the effect of the use upon the potential market for or value of the copyrighted work,

The courts detailed presentation of the facts related to each of these points should be useful to others
faced with a "fair use" clajm by any organization, and particularly National Geographic.

Counts three and four in the Gresnberg's case are not a part of this decision and dealt with the use of
the Greenbergs copyrighted images in the "108 Years of National Geogtaphic on CD-ROM". Earlier
in the proceedings lawyers for National Geographic argued that these two counts should - * be
considered based on the "Tasini" decision.

On this point the judge agreed with National Geographic and the arguments for the use of the
Greenberg's images in that project were not heard. The Greenbergs have the option to appeal that
decision of the judge.

Oral arguments for the appeal of the "Tasini" decision have been heard in the New York Appeals

court and all parties are presently waiting for the judge's ruling in that case. The results of that case
could affect the Greenbergs ultimate decision.
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GRBFN]ERG WINS AGAINST NATIONAL GEOGRAPHIC

P - ————— i

March 27, 2001

The U.8. District Court of Appeals in Atlanta has ruled that National Geographic Society (NGS) made

unauthorized use of photographer Jerry Greenberg's copyrighted phatographs in their "108 Years of

Nationat Geographic on CD-ROM" (108 Years), and that such copyright infringement "is not excused
- by the poivilege afforded the Society under 201(¢)" of the copyright law.

NGS had claimed that their copyright in the ongmal issues of the Magazine in which the photographs
appeared gave them the right to use the pictures in (108 Years) without additional compensation to
the creators. The Federal District Court of the Southern District of Florida had granted NGS's motion
for summary judgment and held that the “allegedly infringing work was a revision of a prior collective
work and fell within the defendants’ privilege under 201{c)." The appeals court reversed the lower
court finding that (108 Years) was a new collective work, not 4 rews:on and that this new work fell
beyond the scope of 201(c).

The appellate tuling "establishes brand new law that had not existed before," Norman Davis,
Greenberg's attorney, said. "It'l apply to any author who owns the copyright in his work "

NGS executive vice president Terrence Adamson said he was "surprised and disappointed” by the
court's action. "This is an important decigion that has a lot of implications for a lot of things quite
apart from National Geographic.” Adamson said NGS is considering appeal options including asking -
the 11th Circuit to reconsider the case and going to the Supreme Coutt,

"The Soclety contended all along that the only thing it had done is just reprint a bunch of old
magazines," Davis commented. "If that's all they would have done, they would have prevailed. The
11th Circuit said it was much more than that "

Section 201(c) is entitled "Contributions to Collective Works", Tt provides: Coﬁpyﬂght in each separate
contribution to a collective work is distinct from copyright in the collective work as & whole, and vests
initially in the author of the contribution. In the absence of an express transfer of the copyright or of
any rights under it, the owner of copyright in the collective work is presumed to have acquired only
the privilege of reproducing and distributing the contribution as part of that particular collective work,
any revision of that collective work, and any later collective work in the same series.

In rejecting NGS's arguments that the CD_ROM's were revisions, Judge Stanley F. Birch, Jr., writing”
for the appeals panel, said, "(I)n layman's terms, the instant pmduct is in no sense a rewmon“’

The panel referred to the ]eg;slat.we commentary which said, "The basi¢ presumption of section 201(¢)

is fully consistent with present law and practice, and represents a fair balancing of equities. At the

same time, the last clause of the subsection, under which the privilege of republishing the contribution

under certain limited circumstances would be presumed, is an egsential counterpart of the basic

presumption, Under the language of this clause a publishing company could reprinf a conttibution

from one issue in a later issue of its magazine, and could reprint an article from a 1980 edition of an

encyclopedia in a 1990 revision of it, the publisher could not revise the contribution itself or include it

in a new anthology or an entirely different magazine or other collective work." '
http.//www.pickphoto.com/sso/stories/st 389 htm 3/27/01
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Also the creation of the introductory sequence using one of Greenberg's images clearly violated these
exclusive rights under 106(2). "Manifestly, this Sequence, an animated, transforming selection and
arrangement of preexisting copyrighted photographs constitutes at once a compilation, coflective
work, and, with reference to the Greenberg photograph, a derivative work."

The court found that "In the context of this case, Greenberg is 'the author of the contribution' (here
,cach photograph in a contribution) and the Society is 'the owner of copyright in the collective

work' (here the Magazine). Note that the statute grants to the Society 'only [a} privilege,' not a right.

Thus the statute’s language contrasts the contributor's ‘copyright’ and 'any rights under it' with the

publisher's 'privilege.” This is an lmportant distinction that mifitates in favor of narrowly construing the

publisher's privilege when balancing it against the constttutxonally—securcd nghts of the

author/contributor."

The appeals court ordered U.S. District Judge Joan Lenard in Mlaml to enter a judgment on the
copyright claims in favor of Greenberg and to provide injunctive relief. In addition, it found Greenberg
the prevailing party was entitled to attorneys' fees under the Copynght Act. The panel urged Judge
Lenard "to consider alternatives, such as mandatory license fees, in lieu of forectosing the public's
computer-aided access to this educational and entertaining work."

It is important to note that in tlns case Greenberg had Very clear letters of assxgnrnent and had his
copyrights registered prior to the infringement. Thus, the case has major differences from the "Tasini"

decision which deals with authors rights when there were no written agreements and no registration of
the copyrights prior to infringement.
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Subj: - PAGA WEEKLY UPDATE 223

Date. 3/25/01 8:18:50 PM Easlem Standard Time
From: info@stookindustry.org (Lonnie Schroeder)
To: info@stockindustry.org

PACA WEEKLY WUPDATE _
Prepared for and Distributed to the Members of tha Picture Agency Council
of America - No.223
Monday, March 26, 2001

DATES TO KEEP IN MIND -- PLEASE-PILLEASE-PLEASE:
March 30 Surveys due at the University of St. Thomas
April 1 Room Reservations for Annual Meeting due in PACA Office
April 13 Annual Meeting Program Registrations due in PACA Office

PACA LEGAL UPDATE: 11th Circuit holds NGS liable for copyright infringement
of photographs used in CD-ROM "The Complete National Geographic”
" by Nancy Wolff, PACA Counsel, Wolff & Godin, LLP

Freetance photographer Jerry Greenberg sued the Nationa! Geographic
Society and Nationat Geographic Enterprises (collectively "NGS") in the
'Federal District Court of the Southern District of Floriga for infringing
the copyright in four of his photographs included in the thirty voluma set
of CD-ROMs, "The Complete National Geographic®. One image was used in an
introductory moving cover sequence of 10 covers while the others were
within the dlgltally reproducead magazines. The lower coyrt dismissed -
Greenberg's action on summary judgment in favor of the NGS finding that the
CD-ROM was a "revision" of a prior collective work that the NGS was
entitied to publish under the copyright it owned in the original magazines
as a collective work. (Summary judgment means that there is no factual
dispute for trial and the court can decide just based on the law). On
appeal to the 11th Circuit .(the Appellate Division for Florida), the count
held that the CD-ROM’s were not revisions but new works that fell outside
the scope of the magazines copyright in the collective work,

The individual magazines are cons:dared "collective” works under the
Copyright Act and are defined as "a work in which a nrumber of
contributions, constituting separate and independent works in themselves
are assembled into a collective whole.” The individual photographs are
works of authorship in which the photographer owns a separate copyright. As
copyright owner, Greenberg owned the exclusive right to reproduce the
photographs, distribute them, ¢reate dervative works, and to publicly
display and transmit the works.

The creation and distribution of the CD-ROM of back magazines in digital
form, and the creation of the introductory sequence clearly violated these
excluslve rights. However, the NGS relied on Section 201(c) of the
Copyright Act in contending that it is privileged to use the photographs.

Section 201(c) is entitled "Contributions to Collective Works", It
provides; Copyright in each separate contribution to & collective work is
distinct from copyright in the collactive work as & whole, and vests
initially in the author of the contribution. In the absence of an express
transfer of the copyright or of aty rights under it, the owner of copyright
in the collective work Is presumed to have acquired anly the privilege of
reproducing and distributing the contribution as part of that particular
collective work, any revision of that collective work, and any later
collective work in the same series.

Greenberg owned the copyright in the photographs. The NGS owned the
copyright in the magazine edition each photograph was first published in.

Monday, March 26, 2001 America Online; Waterhouse
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NGS argued that the 30 volume set was a compendium of back issues and
therefore it was ajlowed to use the photographs because this compendium was
simply a revision of the earlier works. '

The court disagreed and stated: “(I)n layman's terrns, the instant product
is in no sense a "revision". Using common sense copyright analysis, the
court concluded that NGS in collaboration with Mindscape (the software
company) created a new product. '

Looking at the opening sequence in which one of Greenberg's photographs
was used to create a moving visual sequence, the court found that this use
of the photograph also violated Greenbery's exclusive right 16 create a
derivative work. it refused to find, as NGS suggested, that this use was
"fair use”, aven though the Complete National Geographic may serve an
educational purpose. The sate of the work was for profit and the inclusion
in the sequence was found to diminish the photographer's opportunity to
license the photograph 1o other potential users. Neither did the court find
that the use was de minimus (too small to rise 1o the level of infringement).

The court directed judgment on these copyright claims in favor of
Greenbery. In addition, it found Greenberg the prevailing party and
entitied to attomeys’ fees under the Copyright Act. The court directed
that the court below ascertain damages, attorneys' fees, and any injunctive
retief, and urged that the court consider alternatives to an injunction
such as mandatory licensing fees, in lieu of preventmg the public access
to this work.

The case relied upon by the c.ourt below in initially dismissing these
copyright claims, Tasini v. New York Times Co. is scheduled for oral
argument before the Supreme Court of the United States this Wednesday. The
11th Circuit feit that the issue of the creation of a new wark on a CD-ROM
was more than just reproducing the work in another medium, one of the
issues to be degided In Tasini, in which magazine articles were included in
digital databases such as Nexis. As a consequence, it did not withhold its
decision in this Greenberg case, '

ANNUAL MEETING: POEMS, WE GET POEMS, WE GET STACKB AND STACKS QF POEMS
I can tell from the rhymes

That were back to the times
Yes, it must be that PACA's
Annual conference is back-a.

Our young |eader Lonnie
Whose face is 50 bonnie
Seems determined to harass
Until we mobilize our ...

50 join Allen and Alan :
As they drink gallons and gallons
And hear Nancy and Kinne

_ Make us legally fancy and win-eg

You Know that Steven in tech
Will sort the good from the drech
And the Donahues and Burkes
Will help you deal with the jerks.

Pickerell daughter and father

Will protect us from bother,

While tall folks like Scanlon and Dodge
Will make sure we're well lodged.

Piease don't try to resist
These appeals that persist

Monday, March 26, 2001  America Online: Waterhouse
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‘Subj: Jerry's case as reporied by PACA

Date: Monday, March 26, 2001 11:41:17 AM

From: fward@erols.com

To: dausten @hoosier.net, dirck.halstead @pressroom.com,

rainbow@bcn.net, cmoore1567 @earthlink.net,
bephoto @ maine.rr.com, lulukiku@aol.com,
shipshooter @ mindspring.com, psihov@aol.com,
freepress@wpfc.org, larry@ mindenpictures.com

Attached is what Nancy Wolff of PACA had to say about the case.

PACA LEGAL UPDATE: 11th Circuit holds NGS liable for copyright
infringement _

of photographs used in CD-ROM "“The Complete National Geographic" by
Nancy

Wolff, PACA Counsel, Wolff & Godin, LLP

Freelance photographer Jerry Greenberg sued the National Geographic
Society

and National Geographic Enterprises (collectively "NGS") in the Federal
District Court of the Southern District of Florida for infringing the
copyright in four of his photographs included in the thirty volume set
of .

CD-ROMs, "The Complete National Geographic". One image was used in an
intfroductory moving cover sequence of 10 covers while the others were
within the digitally reproduced magazines.

The lower court dismissed Greenberg's action on summary judgment in
favor !

of the NGS finding that the CD-ROM was a "revision" of a prior
collective

work that the NGS was entitled to publish under the copyright it owned
in '

the original magazines as a collective work. (Summary judgment means
that

there is no factual dispute for trial and the court can decide just
based :
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on the law). On appeal to the 11th Circuit ,(the Appellate Division for
Florida), the court held that the CD-ROM's were not revisions but new
works

that fell outside the scope of the magazines copyright in the collective
work.

The individual magazines are considered “collective" works under the
Copyright Act and are defined as "a work in which a number of
contributions, constituting separate and independent works in themselves

are assembled into a collective whole." The individual photographs are

works of authorship in which the photographer owns a separate copyright.
As

copyright owner, Greenberg owned the exclusive right to reproduce the
photographs, distribute them, create derivative works, and to publicly
display and transmit the works.

The creation and distribution of the CD-ROM of back magazines in digital

form, and the creation of the introductory sequence clearly violated
these

exclusive rights. However, the NGS relied on Section 201{c) of the
Copyright Act in contending that it is privileged to use the
photographs.

Section 201(c) is entitled "Contributions to Collective Works". It
provides: Copyright in each separate contribution to a collective work
is

distinct from copyright in the collective work as a whole, and vests
initially in the author of the contribution. In the absence of an
express

transfer of the copyright or of any rights under it, the owner of
copyright

in the collective work is presumed to have acquired only the privilege
of |

reproducing and distributing the contribution as part of that particular

collective work, any revision of that collective work, and any later
collective work in the same series.
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Greenberg owned the copyright in the photographs. The NGS owned the
copyright in the magazine edition each photograph was first published

in.

NGS argued that the 30 volume set was a compendium of back issues and
therefore it was allowed to use the photographs because this compendium
was

simply a revision of the earlier works.

The court disagreed and stated: "(I)n layman's terms, the instant
product
is in no sense a "“revision". Using common sense copyright analysis, the

court concluded that NGS in collaboration with Mindscape (the software
company) created a new product.

Looking at the opening sequence in which one of Greenberg's photographs
was

used to create a moving visual sequence, the court found that this use
of

the photograph also violated Greenberg's exclusive right to create a
derivative work. It refused to find, as NGS suggested, that this use was

'fair use", even though the Complete National Geographic may serve an
educational purpose. The sale of the work was for profit and the
inclusion

in the sequence was found to diminish the photographer's opportunity to
license the photograph to other potential users. Neither did the court
find '

that the use was de minimus (too small to rise to the level of
infringement).

The court directed judgment on these copyright claims in favor of
Greenberg. In addition, it found Greenberg the prevailing party and
entitled to attorneys' fees under the Copyright Act. The court directed
that the court below ascertain damages, attorneys' fees, and any
injunctive

relief, and urged that the court consider alternatives to an injunction

such as mandatory licensing fees, in lieu of preventing the public
access

to this work.
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The case relied upon by the court below in initially dismissing these
copyright claims, Tasini v. New York Times Co. is scheduled for oral
argument before the Supreme Court of the United States this Wednesday.
The

11th Circuit felt that the issue of the creation of a new work on a
CD-ROM

was more than just reproducing the work in another medium, one of the
issues to be decided in Tasini, in which magazine articles were included
in

digital databases such as Nexis. As a consequence, it did not withhold
its

decision in this Greenberg case.
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Photn

by Dorothy H

Special Report
National Geographic Ruling a Major Victory for Photographers

ATLANTA-The 11t Circuit Court of Appeals ruled March 22 that National Geogi
Society violated photographer Jerry Greenberg’s copyright by including several of
in a CD-ROM product without his permission. The ruling was a decisive victory fo
their ongoing tug-of-war with publishers over electronic rights—but by no means the

Greenberg sued the Society for using his images without permission on the 1997 C
compilation of the entire National Geographic magazine archive. The CD boxed se
each back issue of the magazine page by page, but also includes a search engine anc
introductory montage. The Society claimed it didn’t need permission to use Greent
images because the CD is simply a "revision" of its magazine. The copyright statuts
publishers of collective works, such as magazines and newspapets, to produce and ¢
“revisions" of the collective work without permission of contributors. Examples of :
include evening editions of newspapers or encyclopedias,

The court rejected the publisher’s claim. "In layman’s terms, the {CD] is in no sens
the court said. "The Society...has created a new product, in a new medium, for a ne

The court said the CD is a new collective work, and not merely a revision of existin;
noting that it contains an animated opening montage and search and retrieval softwa
enables users to quickly locate articles using keywords.

A 1997 copyright notice on the CD packaging indicated a new work of authorship,
noted. And the Society indicated on its copyright application for the CD that it had ;
registered the work, or any earlier versions of it. "Accordingly, this is a new work,"
reiterated. .

The appeals court said Greenberg is entitled to damages, court costs and attorney’s
which will be determined by the lower court that originally rejected his claims.

"We're just plain delighted," said Greenberg’s attorney, Norman Davis of Miaini. t
the legal community predict the Society will appeal to the Supreme Court.

Chicago attorney Patricia Felch, who wrote an amicus brief on behalf of ASMP in ¢
Greenberg, made no effort to hide her glee with the decision. When asked for a con
replied, "Whooopeeee!" '

Felch is part of a legal team preparing to argue the Tasini case before the Supreme |
week. That case is similar to Greenberg's: Jonathan Tasini and other freelancer writ
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: New York 1imes and other publishers tor distributing their stories through the NE>

database. Like the National Geographic, The Times is arguing that the database am
allowable revision of its print publication.

The Supreme Court ruling on Tasini could affect an appeal of the Greenberg ruling

the high court interprets the definition of a revision more broadly than the 11t Cire
in Greenberg. In a pre-emptive defense of the Greenberg decision, though, Felch an
attorneys on the side of authors’ rights say the facts of the Greenberg and Tasini ce
different.

A ruling on Tasini is expected by July.

--David Walker

Photo-] News

Pictures Of The Year Winners

For the first time in 58 years, the Pictures of the Year contest awarded a posthumou
Photographer Tara McParland, who died last November at age 33, won the Canor
Essay prize for the document she made of her fight with breast cancer. The essay w
in four parts by her newspaper, The Florida Times-Union. "What took her portfolis
level was that she was documenting her own circumstances," says award coordinatc
Mohesky. "The judges were impressed with her courage to want to tell her story th

Dennis Hamilton Jr., photo editor of the
Times-Union in Jacksonville, says the win is "an
affirmation of what Tara did and what she shared."
The win will allow her story to reach more people,
he says. "I think she would have been happy about
it, but her reward has always been community
response,” Hamilton adds. When McParland went
public with her story, she received an outpouring of
support, he remembers.

S McParland meditates before
For first time entrant Scott Strazzante, winning the © The Florida Times-

Newspaper Photographer of the Year was a big Photo By Tara McPe
surprise. The 37-year-old staff photographer at The Herald News, part of the Cople
Newspapers, sent in a portfolio of 10 singles and a personal essay on two elderly f
knew T had a good year," he says, "but I didn’t think I could get an award." Knowit
24-year-old Rob Finch, last year’s winner and this year’s runner-up in the same cz
Strazzante a "little boost" to enter his own portfolio. "When [Finch] joined Copley,
pushed each other to get better,” says Strazzante. "I was watching him and learning.

Freelance shooter Jon Lowenstein won both the
Magazine Photographer of the Year and the Fuji
Community Awareness Award. As part of the City
2000 project, he spent the whole year
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their ongoing tug-of-war with publishers over electronic rights—but by no means the

Greenberg sued the Society for using his images without permission on the 1997 (
compilation of the entire National Geographic magazine archive. The CD boxed se
each back issue of the magazine page by page, but also includes a search engine an
introductory montage. The Society claimed it didn’t need permission to use Greenl
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noting that it contains an animated opening montage and search and retrieval softwa
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A 1997 copyright notice on the CD packaging indicated a new work of authdrship,
noted. And the Society indicated on its copyright application for the CD that it had 1

registered the work, or any earlier versions of it. "Accordingly, this is a new work,"
reiterated,

The appeals court said Grecnb.erg is entitled to damages, court costs and attorney’s
which will be determined by the lower court that originally rejected his claims.

"We're just plain delighted,” said Greenberg’s attorney, Norman Davis of Miaini. {
the legal community predict the Society will appeal to the Supreme Court.

Chicago attorney Patricia Felch, who wrote an amicus brief on behalf of ASMP in !

Greenberg, made no effort to hide her glee with the decision. When asked for a corr
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New York Times and other publishers for distributing their stories through the NE2

database. Like the National Geographic, The Times is arguing that the database am
allowable revision of its print publication.

The Supreme__Coﬁr_t ruling on Tﬁsini cduld affect an appeal of the Greenberg ruling
the high court interprets the definition of a revision more broadly than the 11t Circ
in Greenberg. In a pre-emptive defense of the Greenberg decision, though, Felch an
attorneys on the side of authors’ rights say the facts of the Greenberg and Tasini ¢:
different.

A ruling on Tasini is expected by July.

--David Walker
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in four parts by her newspaper, The Florida Times-Union. "What took her portfoli
level was that she was documenting her own circumstances,”" says award coordinatc
Mohesky. "The judges were impressed with her courage to want to tell her story th
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Times-Union in Jacksonville, says the win is "an
affirmation of what Tara did and what she shared."
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he says. "1 think she would have been happy about

it, but her reward has always been community
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Pnor to the U.S. Supreme Court heanng later this week of the Tasml Vs, Nsw York Times Company
case, two actmns that have raised the hopes of content creators.

Story 388

Marybeth Peters, the chlster of Copyrights, and a long time advocate for creators rights, has gone
on vecord with a compelling document supporting authors.

In addition the 11th Circuit Court_ of Appéais found in favor of photographer Jerry Gréenberg .in,his
. suit against National Geographie for copyright infringement. (See Story 3389.)

The New York Times, their co-defendants, and other publishers should be particularly concerned
about the Greenberg case, National Geographic used digital technology to faithfully and accurately
portrays each page of every issue of every magazine. The resulting CD-ROM's more closely resembles
the original than the “revisions” created by the New York Times ‘co-defendants.

- Nevertheless, Judge Stanley F. Bn‘ch, Ie., wntmg for the appeﬂls panel found that NGS's output could
not be considered a mere revision and satd "Common-sense copyright analysis compels the conclusion
that the Society...hns created 2 new product...in a new medium, for a new market that far transcends
any pnw!ege of ravismn or other mere reproductmn envisioned" in the law.

The court of appeals panel a]so dealt with the issue of i injunctive rehef. The publishers in the Tasini
case have tried to argue that if the court rules for the freelancers databases will be forced to "minimize
the risk of liability by prophylactically eviscerating electronic collections* of freelanced materials,
“1rreparably undermining” the public record. In the Greenberg case the appeals panel urged U.S.
District Judge Joan Lenard who will determine appropriate injunctive relief, "to consider alternatives,
such as mandatory license fees, in lieu of foreclosing the public's computer-gided access to this
ecicational and entertaining work."

Marybeth Peters views are 4 response to 2 request from Congressman MeGovern and have been
published in the Congressional Record. They have also been mmrpomted into legal briefs being
prepared by authors' attorneys in the Tasini case.

Ms. Peters stated plamiy, and emphatically, that freelancers should be mmpensated for their work.

She opened by stating that the Supreme Court should affirm the decision of the court of appeals which
found in favor of authors. "In Tasini, the court of appeals ruled that newspaper and magazine
publishers who publish articles written by freelance authors do not automatically have the right
subsequently to inchide those articles in electronic databases. The freelance authors assert that they
have a legal right to be paid for their work. 1 agree that copyright law requires the publishers to secure
the authors' permission and compensate them for commercially exploiting their works beyond the
scope of section 201 (c) of the Copyright Act," she told MeGovern. |

P'cters also rejected the publishers_‘ protests that recognizing the anthors' rights would mean that the

publishers would have to remove the affected articles from their databases. "The issue in Tasini should

not be whether the publishers should be enjoined from mmntalmng their database of articles intact, but
hitp://www.pickphoto. com/sso/stones/sﬂas htrm 3/27/01
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whether authors are entitled to compensation for downstream uses of their works," she-said.

Mz. Peters document delves into various aspects of the Copyright Act and explains w'hy‘lggﬁslgtivc Taw
backs up her views and supports the authors position. I have.pﬁnted her letter below in its entirety.

February 14, 2001
Dear Congressman McGover:

I am responding to your letter requesting my views on New York Times v. Tasini. As you know, the
Copyright Office was instrumental in the 1976 revision of the copyright law that created the
publishers' privilege at the heart of the case. I believe that the Supreme Court shouvid affirm the
decision of the court of appeals.

In Tasini, the court of appeals ruled that newspaper and magazine publishers who publish articles
written by freelance authors do not automatmally have the right subsequently to include those articles
in electronic databases. The publishers, arguing that this ruling will harm the public interest by
requiring the withdrawal of such articles from these databases and irreplaceably destroying a portion
of our national historic record, successfully petitioned the Supreme Court for a writ of certiorari.

The freelance authors assert that they have a legal right to be paid for their work, T agree that
copyright law requires the publishers to secure the authors' permission and compensate them for
commercially exploiting their works beyond the scope of section 201(c) of the Copyright Act. And |
reject the publishers' protests that recognizing the authors' rights would mean that publishers would
have to remove the affected articles from their databases. The issue in Tasini should not be whether
the publishers should be enjoined from maintaining their databases of articles intact, but whether
authors are entitled to compensation for downstream uses of their works.

The controlling law in this case is 17 U.S.C. 201(¢), which governs the relationship between freelance
authors and publishers of collective works such as newspapers and magazines. Section 201(¢) is a
default provision that establishes rights when there is no contract setting out different terms, The
pertinent language of 201(c) states that a publisher acquires "only" a limited presumptive privilege to
reproduce and distribute an author's contribution in "that particular collective work, any revision of
that collective work, and any later collective work in the same geries.”

The Supreme Court's interpretation of section 201(c) will have important consequences for authors in
the new digital networked environment. For over 20 years, the Copyright Office worked with
Congress to undertake a major revision of copyright law, resulting in enactment of the 1976 Copyright
Act. That Act included the current language of 201{c), which was finalized in 1965, of interests. .
Although, in the words of Barbara Ringer, former Register and a chief architect of the 1976 Act, the
Act represented "a break with the two-hundred-year- old tradition that has identified copyright more
closely with the publisher than with the author" and focused more on safeguardmg the rights of
authors, freclance authors have experienced significant economic loss since its enactment. This is due:
not only to their unequal bargaining power; but also to the dlgltal revolution that has given publishers
opportunities to exploit authors' works in ways barely foreseen in 1976. At one time these authors,
who received a flat payment and no royalt:cs or other benefits from the pubhsher enjoyed a-
considerable secondary market. After giving an article to a publisher for use in a particular collectwe
‘work, an author could sell the same article to a regmnal publication, another newspaper, or a
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syndicate. Section 201(c) was intended to limit a publisher's exploitation of freelance authors' works to
ensure that authors retained control over subsequent commercial exploitation of their works.

In fact, at the time 201 came into effect, a respected attorney for a major publisher observed that with
the passage of 201(c), authors “are much more able to control publishers' use of their work” and that
the publishers' rights under 201(c) are "very limited.” Indeed, he concluded that "the right to include
the contribution in any revision would appear to be of little value to the publisher." Kurt Steele,
"Special Report, Ownership of Contributions to Collective Works under the New Copyright Law "

" Legal Briefs for Editors, Publishers, and Wnters (MGGI’&W‘*Hlll July 1978).

In contrast, the interpretation of 201(¢) advanced by publ:shﬁrs in Tasini would give them the nght to
exploit an article on a global scale lmmediately following its initial publication, and to continue to
exploit it indefinitely. Such a result is beyond the scope of the statutory langnage and was never
intended because, in a digital networked environment, it interferes with authors' ability to exploit
secondary markets. Acceptance of this interpretation would lead to a significant risk that authors will
not be fairly compensated as envisioned by the compromises reached in the 1976 Act The result
would be an unintended mndfall for publishers of collective works

The Public Display nghf

Section 106 of the Copyright Act, which enumerates the exclusive rights of copyright owners,
includes an exchusive right to display their works publicly. Among the other exclusive rights are the
rights of reproduction and distribution. The limited privilege in B201(c) does not authorize publishers:

- to display authors’ contributions publicly, either in their original collective works or in any subsequent
permitted versions. It refers only to “the privilege of reproducing and distributing the contribution."
Thus, the piain language of the siatute does not permit an interpretation that would penmt a pubhsher
to dxsplay or authorize the display-of the contribution to the pubhc -

The primary claim in Tagini involves the NEXIS database an onfine databaSc which gives subscribers
access to articles from a vast number of penodmals That access is obtained by displaying the articles
over a computer network to subscribers who view them on computér monitors. NEXIS indisputably
involves the public display of the authors' works, The other databases involved in the case, which are
distributed on CD-ROMg, also {but not always) involve the public display of the works. Because the
industry appears to be moving in the direction of a networked environment, CD-ROM diSft‘lbutlon is
hkely to become a less s:gmﬁcant means of dlascmmatmg mformatmn

The Copyright Act defines "dispiay" nf' a work as shomng a cupy of a work either ci:rectiy or by
means of "any other device or process." The databases involved in Tasini clearly involve the display of
the authors‘ works, WhlGh are shown to subscnbers by means of dewces (computers and momtors)

To dnsplay a work "publicly" is to display "to the pubhc by means of any devxce or process whether
the members of the public capable of receiving the performance or display receive it in the same place
or in separate places and at the same time or at different times." The NEXIS database permits

- individual users either to view the authors' works in dnﬂ‘erent places at different times or
simultaneously.

This conclusion is supported by the legislative history, The House Judiciary Committee Report at the
time 203 was finalized referred to "sounds or images stored in an information system and capable of
being performed or displayed at the initiative of individual members of the public" as being the type of

http://www.pickphoto.com/sso/stoties/st388 htm ' 3/27/01
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"public" transmission Congress had in mind.

When Congress established the new public display right in the 1976 Act, it was aware that the display
of works over information networks could displace traditional means of reproduction and delivery of
copies. The 1965 Supplementary Report of the Register of Copyrights, a key part of the legislative
histary of the 1976 Act, reported on "the enormous potential importance of showing, rather than
distributing copies as a means of disseminating an author's work" and "the implications of information
storage and retrieval devices; when linked together by communications satellites or other means," they
"could eventually provide fibraries and individuals throughout the world with access to a single copy
of a work by transmission of electronic images.” It concluded that in certain areas at least, "exhibition'
may take over from ‘reproduction’ of 'copies’ as the means of presenting authors' works to the public."
The Report also stated that "in the future, textual or notated works (books, articles, the text of the
dialogue and stage directions of a play or pantomime, the notated score of & musical or choreographic
composnmn ¢tc.) may well be given wide public dlssermnatmn by exhlbmon On Mass communications
devices." _ _

When Congress followed the Register's advice and created a new display right, it specifically
considered and rejected & pmpusal by publishers to merge the diéplay right with the reproduction
right, ndtwuhstandmg its recognition that "in the future électronic images may take the place of
printed copies in some situations." H.R. Rep No. 89-2237 at 55 (1966).

Thus, 201(c) cannot be read as penmitting pubhshers 10 make or authonze the maklng of pubhc
d1splays of contributions to coilectwe warks.

Section 201(¢) cannot be read as authonzmg the conduct at the heart of Tasini, The publishers in
Tasini assert that because the copyright law i “media-neutral," the 201{c) privilege necessarily
requires that they be permitted to disseminate the authors' articles in an electronic envirohment, This
focus on the "media-neutrality" of the Act is misplaced.

Although the Act is in many respects media-nentral, e.g., in its definition of "copies” in terms of "any
method now known or later developed*” and in 102's provision that copyright protection subsists in
works of authorship fixed in "any tangible medinm of expression,” the fact remains that the Act
enumerates several separate rights of copyright owriers, and the public display right is independent of
the reproduction and distribution rights. ‘The medna-neutral aspects of‘the Act do not somehow merge
the separate exclusive nghts ot‘ the authar | :

Rev:smns of Collective Works

Although 201{(c) provides that publishers may rcpmduce and distribute a contnbutmn to a collective
work in three particular contexts, the pubhshers claxm only that their databases are revisions of the -
origina! collective works.

‘Although "revision" is not defined in Title 17, both common sense and the d:cnona:y tell us that a
database such as NEXIS, which contains every article published in a multitude of periodicals over a.
long period of time, is not a revision of today's edition of The New York Times or last week's Sports
Tustrated. A “revision” is "a revised version” and to "revise” is "to make a new, amended, improved,
or up-to-date version of” a work. Although NEXIS may contain all of the articles from today's New -
‘York Times, they are merged into 4 vast database of unrelated individual articles. What makes today's
edition of 2 newspaper or magazine or any other mllectwe work a work" under the copyright law --
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its selection, coordination and arrangement -- is destroyed when its contents are disassembled and then
merged into a database so gigantic that the original collective work is unremgmzahle. As thel court of
appeals concluded, the resulting database is, at best, a "new anthology," and it was Congress’s mtent
to exclude new anthologies from the scope of the 201(c) privilege. It is far more than a new, amended,
improved or up-to-date version of the original collective work. -

The legislative history of 201(c) supports this conchusion, It offers, as examples of a revision of a
collective work, an evening edition of a newspaper or a later edition of an encyclopedia. These
exanmplés retain elements that are consistent and recognizable from the original collective work so that
a relationship between. the original and the revision i apparent. Unlike NEXIS, they are recogrizable
as revisions of the originals. But as the Second Circuit noted, all that is left of the original collective
works in the databases involved in Tasini are the authors' contributions,

H is clear that the databases involved in Tasini constitute, in the words of the legislative history, "new"
“entirely different” or "other" works. No elements of arrangement or coordination of the pre-existing -
materials contained in the databases provide evidence of any similarity or relationship to the original
collective works to indicate they are revisions. Additionally, the sheer volume of articles from a -
multitude of publishers of different collective works obliterates the relationship, or selection, of any
pasticular group of articles that were once published together in any original collective work.

Remedies

Although the publishers and their supporters have alleged that significant losses in our nationat historic
record will occur if the Second Circuit's opinion is affirmed, an injunction to remove these
contributions from electronic databases is by no means a required remedy in Tasini. Recognizing that
freelance contributions have been infringed does not necessarily require that electronic databases be
dismantled. Certainly future additions to those databases should be authorized, and many publishers
had already started obtaining authorization even before the decision in Tasini. '

It would be more difficult to obtain permission retroactively for past infringements, but the lack of
permission should not require issuance of an injunction requiring deletion of the authors' articles, 1
share the concern that such an injunction would have an adverse impact on scholarship and research.
However, the Supreme Court, in Campbell v. Acuff-Rose Music, Inc.,and other courts have
recognized in the past that sometimes a remedy other than injunctive relief is preferable in copyright

~ cases to protect the public interest. Recognizing authors' rights would not require the district court to
issue an injunction when the case is remanded to determine a remedy, and I would hope that the
Supreme Court will state that the remedy should be limited to a monetary award that would
compensate the authors for the publishers' past and continuing unauthorized uses of their works.
Ultimately, the Tasini case should be about how the authors should be compensated for the publishers'

* unauthorized use of their works, and not about whether the publishers must withdraw those works -
from their databases.

Sincerely,
Marybeth Peters
Register of Copyrights
©2001 SELLING STOCK
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Story 231 B :
GEOGRAPHTC GUILTY OF COPYRIGHT INFRINGEMENT

June 16, 1999

Judge Joan A. Lenard has found that National Geographic Society infringed the copyright of

underwater photographers Jerry and Idaz Greenberg when they used the Greenberg's copyrighted

images as reference materials for two projects without permission or compensation, The case was
-heard in Federal Court in the Southern District of Florida in Mizmi,

The case has been referred to Megistrate Judge William C. Turnoff for the purpases of holding a
seitlement conference to determing the amount National Geographic will be required to pay to the
Greenberps. oo

This {s the first time National Geographic has been found guiity of copyright infiingement of a
-photographer's work. The case may open the door for legal action by other photogrophers against the
Society, . : .
In a review of the facts of the case it was shown that Watter Cutler, the work-for-hire illustrator hired
by the Society to produge illustrations for an educational GeoPack project, improperly used books

* produced by the Greenbergs as reference for his illustrations,

* On his working drawings Cutler noted the page references teferring to the photographs he had copied

s0 the Society editors could verify that-the illnstrations were ageurgte, This clearly laid the
responsibility on the Society editors because they were fully aware of what had baen done and were
responsible to obtain proper permissions and deal with compensation issues.”

Cutler's illustrations &lso met the test of.“substa.miﬁl similarity" according to Judge Lenard. The
Graenbergs bad produced ovedays from their books that clearly showed the filustrations were aimost
cxact matches of the Greenberg's photos. |

“In challenging the Greenbergs' motion for Summary Judgement on Liability, lawyers for National

Geographic Society argued that the newly created illustration did not violate the Greenbergs'
copyright, and “that even if these images reflect copyrighied material, this use constitutes "fair use",

fudge Lenard found that the illustrations "jmproperly infringed the photographs at issue, and that the
doctrine of fair use is not applicable to these facts."

The court took into consideration the four nonexclusive factors to be considered when determining
whether the fair use doctring applies and concluded, "that neither the GeoPack prodact nor the lason
Project poster qualify as fuir use.” o

The four factors are:

1 - the purpose and character of the use, including whether such use is of 2 commercial nature
or is for nonprofit educational purposes; - L .

2 - the'nature of the copyrighted work; . . .

3 - the amount and gubstantiality of the portion used in refation to the copyrighted work as a

Page 1 of 2
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whole; and . .
4 - the effect of the use upon the potential market for or value of the copyrighted work,

The courts detailed presentation of the facts related to cach of these points should be useful to others
faced with a “fair use” claim by any organization, and particularly National Geographic,

Counts three and four i the Greenberg's case are not 1 part of'this decision and dealt with the use of
the Greenbergs copyrighted images in the "108 Years of National Geogtaphic on CD-ROM". Earlier

in the preceedings lawyers for National Geographic argued that these two counts should »° be
considered based on the “Tasini* decision. o :

On this point the judge agreed with National Geographic and the arguménts for the use of the

Greenberg's jmages in that project wers not heard. The Greenbergs have the option to appeal that
decision of the judge, : )

Oral arg‘uménts f‘gr the appeal of the "Tasini" decision have been heard in the New York Appeals
court and all parties ar presently waiting for the Jjudge's raling in that case. The results of that case
could affect the Greenbergs ultimate decision.
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JTine 16, 1999

Judge Joan A. Lenard has found that National Geographic Society infringed the copyright of
_binderwater photographers Jerry and Idaz Greenberg whei they used the Greenberg's copyrighted
images s reference materials for two projects without permission or compensation, The case was
-heard in Federa) Court in the Southern District of Florida in Mizmi, }
The case has been refarred fo Magistrate Judge Willizm C, Turnoff for the purposes of holding a
settferment conference to determine the amount National Geographic will be required to pay to the -
Greenbergs. ) . . :

“This is the first time National Geographic hias been found guilty of copyright infringement of'a

-photographers work, The case may epen th door for Jegal action by other photopraphers against the -
Society. . S o . .
Ina 'r’éﬁ ew of the facts of the case 1t was shown that Watter Cutler, the work-for-hire il ustrator hired
by the Society to produce illustrations for an educational GeoPack project, improperly used books

"+ produced by the Greeribergs as reference for his iltustrations.

- On his w:drki_:ig dféﬁings Cuiie‘r,nqted'ﬂlé page references referring to the photdgraphs he had copied
. 0 the Society editors could verify that the illustrations were accurate. This clearly laid the
tesponsibility on the Society editors because they were fully aware of what had been done and were

responsible 1o ebtain proper permissions and deal with compensation issues,”

Cutler's illustrations zlso miet the test of "substantial similarity" according te Judge Lenard. The
Greenbergs had produced overiays from their books that clearly showed the filustrations were almost

exact matches of the Greenberg's photos.

“In chul]cngjng the Gireenbergs' m_otio'h for Su.fnma.ry' J udgemeﬁt on Liability, lawyers for Netional -
Geographic Society argued that the newly created illustration did not vialate the Greenbergs' .
copyright, and "that even if these images reflect copyrighted material, this use constitues "fair use™,

Judge Lenard found that u’;é.- illustrations "improperly infringed the photographs at issue, and that the
doctrine of fair use is not applicable to these facts,*

The court took into consideration the four nonexclusive factots to be considered when determining
whether the fair use dogtrine applies and concluded, “that neitfier the GeoPack prodict nor the Jason
Project poster qualify as fair nse.” S '

The four factors are:
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1 - the purpose and character of the use, including whether such use i3 of a commercial nature
. o is for nonprofit educational purposes; - S

2 - the nature of the copyrighted work; . R ) - -

3 - the amouat and fubstantislity of the portion used in refation to the copyrighted work as a
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whole; and _ .
4 - the effiect of the use upon the potential market for or value of the copyrighted work.

The courts detailed presentation of the facts related to cach of these paints should be usefil to others
faced with & “fair use” claim by any organization, and particularly Natiozal Geographic,

Counts three and four in the Greenberg's case are not a part of this decision and dealt with the use of
the Greenbergs copyrighted images in the "108 Years of National Geographic on CD-ROM". Earlicr
in the progeedings lawyers for Netional Geographic argued that these two counts should = be
considered based on the "Tasini” decision. L :

On this point the judge egreed with Nationel Geoyraphic and the arguments for the use of the
Greenberg's images in that project wers not heard. The Greenbergs have the option to appeal that
decision of the judge. S .

Oral argurﬁenm for the appeal of the *Tasini” decision have been heard in the New York Appeals
court and all parties are presently waiting for the judge's ruling in that case. The results of that case
oould affect the Greenbergs ultimate decision, :
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GREENBERG WINS AGAINST NATIONAL GEOGRAPHIC

Story 389

GREENBERG WINS AGAINST NATIONAL GEOGRAPHIC -

Maich 27, 2001

The U.S. District Court of Appeals in Atlanta hss ruled that National Geographic Society (NGS) made
unauthorized use of photographer Jerry Greenberg's copyrighted photographs in their " 108 Years of
National Geographic on CD-ROM" (108 Years), and that such copyright infringement "is not excused -
by the privilege afforded the Society under 201(c)" of the copyright law. ) .

NGS had claimed that their copyright in the original issues of the Magazine in which the photographs
appeared gave them the right to use the pictures in (108 Years) without additional compensation to
the creators. The Federa] District Court of the Southern District of Florida had granted NGS's motion
for summary judgment and held that the "sllegedly infringing work was 3 revision of a prior collective
work and fell within the defendants' privifege under 201{c)." The appesls court reversed the lower
court finding that (108 Years) was a new coflective work, not 4 revision, and that this new work fefl
beyond the scope of 201(c). ‘

The app.cllatc rufing “establishes brand new law that had not existed before," Norman Davis,
Greenberg's attomey, said. "Il apply to any author who owns the copyright in his work"

NGS executive vice president Terrence Adamson said he was *surprised and diszppointed” by the -
court's action. "This is an imporiant decision that has a lof of implications for a lot of things quite

apart from National Geographic.” Adamson saif NGS is considering appeal options including asking
the 11th Circuit to reconsider the case and going to the Supremie Court. : ‘ '

"The Society contended alf along that the only thing it fad done is just reprint a bunch of old ;
magazines,” Davis coromenied. "If that's all they would have done, they would have prevailed. The : :
11th Cireuit said it was much more than that.” o

Section 201{(c) is entitled "Contributions to Collective Warks", Tt provides: Copyright in each separate
contribution to & coflective work is distinct from copyright in the collective work as 2 whole, and vests

- initially in the author of the contribution. In the absence of an express transfer of the copyright or of
any rights under it, the owner of copytight in the collective work is presumed o have acquired only
the privilege of reproducing and distributing the contribution as part of that particular collective work,
any revision of that collective work, and any later collective work in the same series.

In reje;cting NGS's arguments that the CD_ROM's were revisions, Judge Stanley F. Birch, Jr., writing /
for the appeals panel, said, "([)n layman's terms, the instant product is in no sense a revision™,

The panel referred to the legislative commentzry which said, “The basic presumption of section 201(c)
is fully consistent with present law and practice, and represents & fair balancing of equities. At the -
same time, the Jast clause of the subsection, under which the privilege of republishing the contribution
under certain limited circumstances would be presumed, is an essential counterpart of the basic
presumption, Under the language of this clause 1 publishing company could reprint a contribution
from one issue in 8 Iater issue of its magazine, and could reprint an article from 2 1980 edition of en
encyclopedia in a 1990 revision of it, the publisher could not revise the contribution jtself or include it
In & new anthology or an entirely different magazine or other coilective work."
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Also the creation of the introductory sequence using one of Greenberg's images clearly violated these
exclusive rights undex: 106(2), "Menifestly, this Sequence, an animated, transforming selection angd
arrangement of preexisting copyrighted photographs constitutes at once a compilation, collective
work, and, with reference to the Greenberg photograph, a derivative work " -

The court found that *Tn the context of this case, Greenberg is 'the author of the contribution' (here
each photograph in a contribution) and the Society is ‘the owner of copyright in the collective

work' (here the Magazine). Note that the statuts grants to the Society ‘only [a] privilege,' not & right,
Thus the statute's language conirasts the contributor's ‘copyright' and 'any fights under it' with the
pub!!_sher‘s ‘privilege.” This is ant importasnt distinction that mititates In favor of narowdy construing the
publisher's privilege when balancing it against the constitutionally-secured rights of the i
author/contributor.” : . '

The appeals court ordered U.S. District Judge Yoan Lenard in Miami fo enter a judgment on the
copyright claims in faver of Greenberg and to provide injunctive relief, In addition, it found Greenberg
the preveiling party was entitled to aitorneys' fees uader the Copyright Act. The panel urged Judge
Lenard "to.consider altematives, such as mandatory license fees, in ieu of foreclosing the public's
computer-aided access to this educational and entertaining work."

It is important to note that in this case Greenberg had very clear letters of assignment and had his

;-OP_Y{ishts ;c%ﬁ:;ed pn';r to }:he infringement. Thus, the case has major differences from the "Tasin*
ecision whic; s with authors rights when there were no written a ' istrati

the copyrights peie (o Infingemment itten greements and no registration of
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__GREENBERG WINS AGAINST NATIONAL GEOGRAPHIC
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March 27, 2001

The U.8. District Court of Appeals in Atlants has ruled that National Geographic Society (NGS) made
unauthorized use of photographer Jerry Greenberg's copyrighted photographs in their "108 Years of
National Geographic on CD-ROM" (108 Years), and that such copyright infringement "is not excused
by the privilege afforded the Society under 201(¢c)" of the copyright law.

I
i
I
i
NGS had claimed that their copyright in the original issues of the Magazine in which the photographs '
appeared gave them the right to use the pictures in (108 Years) without additional compensstion to i
the creators. The Federal District Court of the Southern District of Flerida had granted NGS's motion
for summary judgment and held that the “allegedly infringing work was a revision of a prior collective
work and felf within the defendants' privilege under 201(c)." The appeals court reversed the lower
court finding that (108 Years) was a new coflective work, ot 4 revision, and that this new work fell
beyond the scope of 201(c).

The appellate ruling "establishes brand new law that had not existed before," Norman Davis,
Greenberg's attorney, said, "It apply to any author who owns the copyright in his work "

NGS executive vice president Terrence Adarmson said he was Psurprised and disappointed” by the
court's action. "This is an important decision that has a lot of implications for a lot of things quite
apart from National Geographic." Adamson said NGS is considering appeal options including asking i
the 11th Circuit to reconsider the case and going to the Supreme Court. ‘

"The Society contended zlt along that the only thing it had done is just reprint a bunch of old
magazines," Davis commented, "If that's all they would have done, they would have prevailed. The
1 1th Cireuit said it was much more than that,"

Section 201(c) is entitled “Contributions to Collective Works", Tt provides: Copyright in each separate
contribution to & collective work Is distinct from copyright in the collective work as a whole, and vests
initially in the author of the contribution. In the absenice of an express transfer of the copyright or of
any rights under i, the owner of copyright in the collective work is presumed to have acquired only
the privilege of reproducing and distributing the contribution as part of that particular collective work,
any revision of that collective work, and any later collective work in the same series.

In rejecting NGS's arguments that the CD_ROM's were revisions, Judge Staniey F. Birch, Jr., writing *
for the appeals panel, said, “(I)n layman's terms, the instant product is in no sense a ‘revision™.

The pane! referted to the legislative commentary which said, "The basic presumption of section 201(e)
is fully consistent with present law and practice, and represents e fair balancing of equities. At the -
same time, the last clause of the subsection, under which the privilege of republishing the contribution
under ¢ertain limited circumstances would be presumed, is an essential counterpart of the basic
presumption. Under the language of this clause a publishing compeny could reprint a contribution
from one issue in a later issue of its magazine, and could reprint an article from & 1980 edition of an
encyclopedia in & 1990 revision of it, the publisher could not revise the contribution itself or include it
int & new anthology or an entirely different magazine or other collective work."
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Also the creation of the introductory sequence usin f i . i

he cr y g one of Greenberg's images clearly violated these
exclusive rights under 106(2). "Manifestly, this Sequence, an animated, transforming selection and
arangement of preexisting copyrighted photographs constitutes at once a compilation, collective
work, and, with reference to the Greenberg photograph, a derivative work."

The court found that "In the context of this case, Greenberg is 'the author of the contribution’ (here
each photograph in & contribution) and the Society is 'the owner of copyright in the collective

work' (here the Magazine). Note that the statute grants to the Society ‘only [a] privilege,' not a right,
Thp§ the statuie’s language contrasts the contributor's ‘copyright’ dnd ‘sny rights under i’ with the
publisher's ‘privilege.' This is an important distinction that mititates in favor of namowly construing the
publisher's privilege when balancing it against the constitutionally-secured rights of the
author/contributor.” : '

The appeals cowrt ordered U.S. District Judge Joan Lenard in Miami to enter a judgment on the
copyright claims In favor of Greenberg and to provide injunctive relief. In addition, it found Greenberg
the prevailing party was entitled to attorneys' fees under the Copyright Act. The panel urged Tudge
Lenard "to consider alternatives, such as mandatory license fees, in lieu of foreclosing the public's
computer-sided access to this educational and entertaining work."

It is important to note that in this case Greenbery hed very clear letters of assignment and had his
copyrights regisiered prior to the infiingement. Thus, the case has major differences from the "Tasini"

decision which deals with authors righits when there were no writfen agreements and no registrati
the copyrights prior to infringement. . ? regitration of
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Attached is what Nancy Wolff of PACA had to say about the case.

PACA LEGAL UPDATE: 11th Circuit holds NGS liable for copyright
infringement

of photographs used in CD-ROM "The Complete National Geographic" by
Nancy

Wolff, PACA Counsel, Wolff & Godin, LLP

Freelance photographer Jerry Greenberg sued the National Geographic
Society

and National Geographic Enterprises (collectively "NGS") in the Federal
District Court of the Southern District of Florida for infringing the
copyright in four of his photographs included in the thirty volume set
of

CD-ROMs, "The Complete National Geographic". One image was used in an
introductory moving cover sequence of 10 covers while the others ware
within the digitally reproduced magazines.

The lower court dismissed Greenberg's action on summary judgment in
favor

of the NGS finding that the CD-ROM was a "revision" of a prior
collective

work that the NGS was entitled to publish under the copyright it owned
in

the original magazines as a coliective work. (Summary judgment means
that

there is no factual dispute for trial and the court can decide just
based
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on the law). On appeal to the 11th Circuit ,(the Appellate Division for
Florida), the court held that the CD-ROM's were not revisions but new
works

that fell outside the scope of the magazines copyright in the collective
work.

The individual magazines are considered "collective" works under the
Copyright Act and are defined as "a work in which a number of
contributions, constituting separate and independent works in themselves

are assembled into a collective whole." The individual photographs are

works of authorship in which the photographer owns a separate copyright.
As

copyright owner, Greenberg owned the exclusive right to reproduce the
photographs, distribute them, create derivative works, and to publicly
display and transmit the works.

The creation and distribution of the CD-ROM of back magazines in digital

form, and the creation of the introductory sequence clearly violated
these

exclusive rights. However, the NGS relied on Section 201(c) of the
Copyright Act in contending that it is privileged to use the
photographs.

Section 201(c) is entitled "Contributions to Collective Works". It
provides: Copyright in each separate contribution to a collective work
is '
distinct from copyright in the collective work as a whole, and vests
initially in the author of the contribution. In the absence of an
express

transfer of the copyright or of any rights under it, the owner of
copyright

in the collective work is presumed to have acquired only the privilege
of

reproducing and distributing the contribution as part of that particular

collective work, any revision of that collective work, and any later
collective work in the same series.
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Greenberg owned the copyright in the photographs. The NGS owned the
copyright in the magazine edition each photograph was first published

In.

NGS argued that the 30 volume set was a compendium of back issues and
therefore it was allowed to use the photographs because this compendium
was

simply a revision of the earlier works.

The court disagreed and stated: "{I)n layman's terms, the instant

product
is in no sense a "revision". Using common sense copyright analysis, the

court concluded that NGS in collaboration with Mindscape (the software
company) created a new product.

Looking at the opening sequence in which one of Greenberg's photographs
was

used to create a moving visual sequence, the court found that this use
of '

the photograph also violated Greenberg's exclusive right to create a
derivative work. It refused to find, as NGS suggested, that this use was

“fair use”, even though the Complete National Geographic may serve an
educational purpose. The sale of the work was for profit and the
inclusion

in the sequence was found to diminish the photographer's opportunity to
license the photograph to other potential users. Neither did the. court
find '

that the use was de minimus (too small to rise to the level of
infringement).

The court directed judgment on these copyright claims in favor of
Greenberg. In addition, it found Greenberg the prevailing party and
entitled to attorneys' fees under the Copyright Act. The court directed
that the court below ascertain damages, attorneys' fees, and any
injunctive

relief, and urged that the court consider alternatives to an injunction

such as mandatory licensing fees, in lieu of preventing the public
access

to this work.
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101, CONCLUSION_-
We conclude thaf the unamthorized use of the Greenberg photographs -i;n the
CNG compiled and authored by the Society constitutes copyright infringement that -
is..nct éxcus'ed by the privilege afforded the Society under § 201(c). We also find
(hat (he wauthorized use of Greenberg’s diver photograph in the derivative énd
collective work, the Sequence, compiled by the Society, constitutes copyright
infringement, and that e profTered de mminiis use defense is wathout merit. Upon

rernand, the court below is directed to enter judgrnent on these copyright claims in

favor of Greenberg, Counsel for (he uppellant should submit its documented claims

for attorneys fees relative to this appeal to the district court for review and approval.

We find the appellant to be the prevailing party on this appeal and, therefore, is

“entitled to an award of costs and attornoys fees. Upon remand, the district court

should aécerta:in the amount of dainages and attorneys fees that are due as well as
any inj un.c:ﬁvu rolief tul 1y be appropeiate. In assessing the appropriatencss of
injunctive relief, we urge the court to consider altermatives, such as mand#tory
Hicense fees, in lieu of foreclosing the public’s computer-aided access to tﬁis
educational and entertaining work.

REVERSED and REMANDED,




SATURDAY, MARCH 24, 20

BY CATHERINE WILSON
" Associated Press

A federal appeals court has

* ruled that the National Geo- .

graphic Society made unautho-
rized use of pictures copy-
righted by a photographer from
South Miami in a CD-ROM ver-
sion of back issues of its flag-
ship magazine. '

" The precedent-setting deci-
sion Thursday by the 11th U.S.

District Court of Appeals in

- Atlanta pitted authors against
the magazine, which had the

support of Time Warner, The

New York Times and the Mag-
azine Publishers of America,
The lawsuit brought by free-
lance photographer Jerry
Greenberg of South Miami
raises questions. that are
debated in the industry about
republication rights using new
technology. It also parallels a

copyright infringement case to

be argued next week before the
U.S. Supreme Court,

. The appellate ruling “estab-
lishes brand new law that had
not existed before,” Norman
Davis, Greenberg’s attorney,
said Friday. “It'll apply to any.

The su:t agamst National Geographic
raises quest:ons about republlcatlon
rights using new technology

author Who owns the copynght
in his wor

Terrence Adamson, the
National Geographlc Society’s

executive vice president, said -

he was “surprised and disap-

pointed” by the court’s action.”

“This is an important decision
that has a lot of implications for

a lot of things quite apart from.

National Geographic.”

In the Supreme Court case
justices will review a decision
involving The New York Times
that requires publishers to get
permission from freelance

writers before putting their

work in electronic databases.

Most large publishers have -

made the purchase. of elec-
tronic rights, including use on
the Internet, a standard part of

‘contracts with freelancérs.

Typically, they do not provxde
extra compensation for the
electronic rights.

Davis expects media owners

to tailor new contracts to care-
" fully address republication

rights, but “looking backward is
the problem.”

Greenberg’s four photo
assignments with the magazine
date back to 1962, and the col-

lection of 30 CD-ROMSs called .
The Complete National Geo- -
.graphic includes every issue of

the magazine from 1888 to 1996
in digital format.

A 25- second'- opening

sequence in the series features

10 magazine covers that blend
from one to the next. One

~imageis a Greenberg picture of

a diver taken in 1961,

“The society contended all
along that the only thing it had
done is just reprint a bunch of
old magazines,” said Davis. “If
that’s all they would have done,
they would have prevailed. The
11th Cir
more than that.” B

The court found that a com-

cuit said it was much

Court rules against magazme

mon sense analysis brought it
to the conclusion that the CD
collection is “a new product . .
in a new medium for a new
market that far transcends any
privilege” of revision or repro-.
duction by publishers.
Davis described Greenberg
as ecstatic and elated with the
legal victory. ‘

“He lives in very modest cir- -
cumstances, and he and his -
wife have a small publishing
‘business,” Davis said. “They

took this on their own as a mat-
ter of principle and took on a
very, very large enterprise with
very substantial resources.”

The appeals court ordered
U.S. District Judge Joan Lenard
in Mjami to enter a judgment in
favor of Greenberg and assess
damages and attorney’s fees.

The panel suggested Green-
berg be awarded “mandatory
license fees” instead of “fore-
closing the public’s computer-

aided access to this educational

and entertaining work.” -
Adamson said the Society is
considering appeal options,
including asking the 1th Circuit
to reconsider the case and
going to the Supreme Court.
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A tedera}. appeals court has

ruled that the National Geo-'

graphic Society made unautho-
rized use of pictures copy-
righted by a photographer from

L South Miami in a CD-ROM ver-

~ sion of back i issues of its ﬂag-

I sh;p magazine.

i  The precedent—settmg deci-
sion Thursday by the 11th U.S.

| District Court of Appeals in

Atlanta pitted authors against -

the magazine, which had the
support of Time Warner, The
New York Times and the Mag-
azine Publishers of America,
The lawsuit brought by free-
lance photographer Jerry
Greenbe*g of South Miami
| raises questions that are
" debated in the 1ndustry about
republication rights using new

technology. It also parallels a -
copyright infringement case to’

. be argued next week before the
.- U.S. Supreme Court.
i The appellate ruling “estab-

lishes brand new law that had
. not existed before,” Norman

Davis, Greenberg’s attorney,
- said Friday. “1t’'ll dppIy to any
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_ralses questlons about repubhcatlon
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author who owns the copynght
in his work,”
Terrence Adamson

pomted" by the' court’s action.
“This is an important decision

that has a lot of implications for.

a lot of things quite apart from

‘National Geographic.” :
In the Supreme Court case,

justices will review a decision
mvolvmg The New York Times
that requ;res publishers to get

permission from freelance
writers before putting their
~work in electronic databases.

"“Most large publishers have
made the purchase of elec-
tronic rights, including use on

the Internet, a standard part of

contracts with' freelancers.
Typically, they do not provide
extra compensation for the
electronic rights.

" Davis expects media owners

the -
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- executive vice president, said
- he was “surprised and disap-

‘to taﬂor new contracts to care-

fully address republication
rights, but “looking backward is
the problern.”

. Greenberg’s . four photo
assignments with the magazine
date back to 1962, and the col-
lection of 30 CD-ROMs called

The Complete National Geo~

graphic includes every issue of
the magazine from 1888 to 1996

in digital format.

A  25-second - opening
sequence in the series features
10 magazine covers that blend

from one to.the next. One

image is a Greenberg picture of
a diver taken in 1961

" "“The society contended all
along that the only thing it had

done is just reprint a bunch of

old magazines,” said Davis. “If
that’s.all they would have done,
they would have prevailed. The
11th Circuit said it was much
more than that.”

The court found that a com-

Court rules against agazme

mon sense analysis brought it
to the conclusion that the CD
collection is “a new product ..

~in a new medium for a new
. market that far transcends any

privilege” of revision or.repro-
duction by publishers.
Davis described Greenberg
as ecstatic and elated with the
legal V1ctory
“He lives in very modest cir-

‘cumstances, and he and his
" wife have a small publishing

business,” Davis said. “They .
took this on their own as a mat-
ter of principle and took on 'a
very, very large enterprise with
very substantial resources.”
The appeals court ordered

' IU S. District Judge Joan Lenard

in Miami to enter a judgment in
favor of Greenberg and assess
damages and attorney’s fees.

The panel suggested Green-
berg be awarded “mandatory
license fees” instead of “fore-
closing the public’s computer-
aided access to this educational
and entertaining work.”

. Adamson said the Society is
considering appeal options,
including asking the l1th Circuit
io reconsider the case and
going to the Supreme Court.






