COURT OVERTURNS TASINI RULING

(PACA), calls the Second Circuit's decision "a very good .

ruling” Joel Hecker, an intellectual property attorney who
represents many photographers, views the decision’ in
' Tasini as a vindication of artist's rights. *Justice is being
“done on an-incorrect reading of the statute,” he says.'
The Tasini decision is good news for photographers
who have cases pending in Miami and New York against
the National Geographic Society for re-using their pho-
tographs, without their permission, in a CD compilation
of back issues of the Geographic. Stephen Weingrad,
who represents the photographers in the New . York
case, is pleased w1th the decision. His case had been
stayed pending - the result in Tasini, ~which,

' Geograpmc attorneys claimed, would be controlling Iaw.

for their case. Given the result in Tasini, Weingrad thinks
the Geographlc should - “confess judgment/
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faithful reproduction of every page of every issue of our
magazine—the kind of faithful reproduction that the
Second Circuit Court of Appeals found lacking in the
Tasini case,” says director of photography Kent

_ Kobersteen. In other words, NGS will continue to argue

that its CD is a revision of its previously published mag-
azines, so the publisher doesn't need permission from
photographers to include their images on the CD.
Lawyers are certain to argue the paint. In reversing
Tasini, the appeals court noted that a New York Times
database on CD-ROM contains both individual articles
and “image-based" files of the Sunday magazine and Book
Review sections. Those files are created by scanning the
printed pages directly onto the CD Despite thase faithful
reproductions, the court ruled that those CDs were not

* revisions of the original printed versions of the Times.
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(PACA), calls the Second Circuit’s decision “a very good .

ruling” Joel Hecker, an intellectual property attorney who
represents many photographers, views the decision in
Tasini as a vindication of artist's rights. “Justice is being
done on an incorrect reading of the statute,” he -says.'
The Tasini decision is good news for photographers
who have cases pending in Miami and New York against
the National Geographic Society for re-using their pho-
tographs, without their permission, in a CD compilation
of back issues of the Geographic. Stephen Weingrad,
who represents the photographers in the New Yark
case, is pleased with the decision. His case had been

stayed pending the result in Tasini, which, the

Geographic attorneys claimed, would be controlling law
for their case. Given the result in Tasini, Weingrad thinks
the Geographic should “confess judgment”

In Florida, a Federal court relied on the original Tasini
decision to dismiss photographer Jerry Greenberg's
claims that the National Geographic Society infringed
his copyrights by using his pictures on the CD. “This is
stunning,” Greenberg says of the reversal of Tasini. He
still has the option to appeal his claim against NGS.
Meanwhile, Greenberg has since won other infringe-
ment claims against NGS that were unrelated to the CD.
He's about to enter settlement talks the publisher on
those claims. The Tasini reversal, he says, "gives us
tremendous advantage” going into those talks.

But the Geographic is also applauding the appeals
decision. "it's good news for us. Qur CD project is a

faithful reproduction of every page of every issue of our
magazine—the kind of faithful reproduction that the
Second Circuit Court of Appeals found lacking in the
Tasini case,” says director of photography Kent
Kobersteen. In other words, NGS will continue to argue
that its CD is a revision of its previously published mag-
azines, so the publisher doesn't need permission from
photographers to include their images on the CD.

Lawyers are certain to argue the point. In reversing
Tasini, the appeals court noted that a New York Times
database on CD-ROM contains both individual articles
and “image-based” files of the Sunday magazine and Book
Review sections. Those files are created by scanning the
printed pages directly onto the CD. Despite those faithful
reproductions, the court ruled that those CDs were not
revisions of the original printed versions of the Times.

What does this landmark case mean for other pho-
tographers? mportantly, they will now have the oppor-
tunity to collect fees for previous unauthorized
electronic uses, particularly in databases. Across the in-
dustry, such uses may number in the thousands.

in the future, though, publishers will no doubt put
pressure on writers and photographers to sign “all-
rights” or "work-for-hire” contracts ar, at the very least,
to sign over electronic reproduction rights, attorneys
predict. “The gquestion is how much they'll pay for those
additional rights,” says Hecker. His advice: "Make sure
you understand what rights you are transferring, and
make sure you.agree to-the compensation.” [

The new ruling declares that electronic databases are not a

* “revision” under copyright law, but leaves unanswered ques-

tions about other electronic publishing projects. “The
Complete National Geographic™ CD-ROM, for example, repro-
duces every page of every issue of the magazine for the last
108 years. If it is a revision, the National Geographic
Soclety owes no licensing fees to freelance photographers
whose work appears on the CD-ROM. If the CD-ROM is a
new work, the publisher may owe photographers hundreds of
thousands of dollars in usage fees.
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the National Geographic Society for re-using their pho-
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claims that the National Geographic Society infringed
his copyrights by using his pictures on the CD. “This is
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still has the option to appeal his claim against NGS.
Meanwhile, Greenberg has since won other infringe-
ment claims against NGS that were unrelated to the CD,
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tremendous advantage” going into those talks.
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decision. “It's good news for us. Our CD project is a
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faithful reproduction of every page of every issue of our
magazine—the kind of faithful reproduction that the
Second Circuit Court of Appeals found lacking in the
Tasini case,” says director of photography Kent
Kobersteen. In other words, NGS will continue to argue
that its CD is a revision of its previously published mag-
azines, so the publisher doesn't need permission from
photographers to include their images on the CD.

Lawyers are certain to argue the point. In reversing
Tasini, the appeals court noted that a New York Times
database on CD-ROM contains both individual articles
and “image-based" files of the Sunday magazine and Book
Review sections. Those files are created by scanning the
printed pages directly onto the CD. Despite those faithful
reproductions, the court ruled that those CDs were not
revisions of the original printed versions of the Times.

What does this landmark case mean for other pho-
tographers? Importantly, they will now have the cppar-
tunity to collect fees for previous unauthorized
electronic uses, particularly in databases. Across the in-
dustry, such uses may number in the thousands.

In the future, though, publishers will no doubt put
pressure on writers and photographers to sign “all-
rights” or “work-for-hire” contracts or, at the very least,
to sign over electronic reproduction rights, attorneys
predict. “The question is how much they'll pay for those
additional rights,” says Hecker. His advice: "Make sure
you understand what rights you are transferring, and
make sure you agree to the compensation” [
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The new ruling declares that electronic databases are not a

“revision” under copyright law, but leaves unanswered ques-
tions about other electronic publishing projects. “The
Complete National Geographic” CD-ROM, for example, repro-
duces every page of every issue of the magazine for the last
108 years. If it is a revision, the National Geographic

Society owes no i fees to ph
whose work appears on the CD-ROM. If the CD-ROM is a
new work, the may owe of
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Photogs Ask
Supreme Court To
Heaxr NGS Case

Three photographers have separately peti-
tioned the U.S. Supreme Court for review of

“their failed copyright infringement claims

against the National Geographic Society.

Fred Ward, Douglas Faulkner and Louis Psi-
hoyos are all seeking judgment against the
publisher over The Complete National Geo-
graphic, a CD compilation that includes all
past issues of the magazine.

Earlier this year, the U.S. Court of Appea[s
for the Second Circuit ruled that the NGS CD

- doesn't infringe the photographers' copy-

rights because it is a revision of existing
works, rather than a new work. Under copy-

right taw, publishers can issue revisions of
existing works without permission from the-

owners of articles or photos included in the
orlgmal works.

But the photographers insists that the
NGS CD is a new work rather than a revision
of an existing work because it includes a

search engine, advertising and other ele-

ments that distinguish it from the original

' magazines.

The Second Circuit rullng against the pho-

PDNEWS

tographers, contradicted an earlier ruling by
the U.S. Court of Appeals for the Eleventh Cir-
cuit, which concluded that the NGS CD was
a new product rather than a revision. The
plaintiff in that case, photographer Jerry
Greenberg, won a $400,000 jury award for
copyright infringement.

“[The Supreme Court’s] review is urgently
needed to resolve the conflict between the
Second and Eleventh Circuits,” Ward’s lawyers
argued in their petition to the high court.
“Unless NGS is held accountable for the en-
gine of infringement it has created, copyright
will soon mean nothing in the digital world
and the incentives on which our copyright
system rests will be severely diminished.”

NGS spokesperson M.). Jacobsen says the
-publisher will not oppose the requests for”

a Supreme Court hearing, in order to get

the conflict between the appellate court_

rul:ngs resolved. :

“Itis a virtually impossible position for any
[publisher] to know that one federal appel-
late court holds a single product perfectly
appropriate and lawful under federal law in
three states and another federal appellate

court to hold precisely the same product an

improper infringement of federal copyright
law in three other states,” Jacobsen says.
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tioned the U.S. Supreme Court for review of
their failed copyright infringement claims
against the National Geographic Society.
tred Ward, Douglas Faulkner and Louis Psi-
hoyos are all seeking judgment against the
publisher over The Complete National Geo-

~ graphic, a CD compilation that includes all
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Earlier this year, the U.S. Court of Appeals
for the Second Circuit ruled that the NGS CD
doesn’t infringe the photographers’ copy-
rights because it is a revision of existing
works, rather than a new work. Under copy-

right law, publishers can issue revisions of

existing works without permission from the-
owners of articles or photos included in the
original works. | ,

But the photographers insists that the
NGS CD is a new work rather than a revision
of an existing work because it includes a
search engine, advertising and other ele-
ments that distinguish it from the original
magazines. '

The Second Circuit ruling against the pho-

" needed to resolve the conflict betw;

tographers, contradicted an earlier rulling by
the U.S. Court of Appeals for the Eteventh Cir-

" cuit, which concluded that the NGS CD was

a new product rather than a revision. The
plaintiff in that case, photographer Jerry
Greenberg, won a $400,000 jury award for
copyright infringement. ‘
“[The Supreme Court’s] review is urgently
;L.en the
Second and Eleventh Circuits,” Ward's lawyers
argued in their petition to the high court.
"Unless NGS is held accountable for the en-
gine of infringement it has created, copyright
will soon mean nothing in the digital world
and the incentives on which our copyright
system rests will be severely diminished.”
NGS spokesperson M.J. Jacobsen says the

publisher will not oppose the requests for

a Supreme Court hearing, in order to get
the conflict between the app'ellaite court
rulings resolved. |

“It is a virtually impossible positidn for any
[publisher] to know that one feder}al appel-
late court holds a single product perfectly
appropriate and lawfu! under federal law in
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Photogs Ask
Supreme Court To
Hear NGS Case

Three photographers have separately peti-
tioned the U.S. Supreme Court for review of
their failed copyright infringement claims
against the National Geographic Society.
Fred Ward, Douglas Faulkner and Louis Psi-
hoyos are all seeking judgment against the
publisher over The Complete National Geo-

- graphic, a CD compilation that mcludes all

past issues of the magazine.

Earlier this year, the U.S. Court of Appeals
for the Second Circuit ruled that the NGS CD
doesn’t infringe the photographers' copy-
rights because it is a revision of existing
works, rather than a new work. Under copy-
right law, publishers can issue revisions of

existing works without permission from the-

owners of articles or photos included in the
original works. - |

But the photographers insists that the
NGS CD is a new work rather than a revision

of an existing work because it includes a

search engine, advertising and other ele-
ments that distinguish it from the original

magazines.

"The Second Circt

tographers, contradicted an earlier ruling by
the U.S. Court of Appeals for the Eleventh Cir-
cuit, which concluded that the NGS CD was
a new product rather than a revision. The
plaintiff in that case, photographer Jerry
Greenberg, won a $400,000 jury award for
copyright infringement.

“[The Supreme Court’s] review is urgently
needed to resolve the conflict between the
Second and Eleventh Circuits,” Ward’s lawyers
argued in their petition to the high court.
"Unless NGS is held accountable for the en-
gine of infringement it has created, copyright
will soon mean nothing in the digital world

“and the incentives on which our copyright

system rests will be severely diminished.”
NGS spokesperson M.J. Jacobsen says the
publisher will not oppose the requests for

a Supreme Court hearing, in order to get ’

the confiict between the appellate court
rulmgs resolved.

“It is a virtually :mpossmle posmon for any
[publisher] to know that one federal appel-
late court holds a single product perfectly
appropriate and lawful under federal law in
three states and another federal appellate
court to hold precisely the same product an

improper infringement of federal copyright
Uit ruling against-the pho-——law in three other states,” Jacobsen says!

'j-;f;‘f_‘:_.lerary |
. -:ﬁrepresel




Photogs Ask
Supreme Court To
Hear NGS Case

Three photographers have separately peti-
tioned the U.S. Supreme Court for review of
their failed copyright infringement claims
against the National Geographic Society.

Fred Ward, Douglas Faulkner and Louis Psi-
hoyos are all seeking judgment against the
publisher over The Complete National Geo-
graphic, a CD compilation that includes all
past issues of the magazine.

Earlier this year, the U.S. Court of Appea!s
for the Second Circuit ruled that the NGS CD
doesn’'t infringe the photographers’ copy-
rights because it is a revision of existing
works, rather than a new work. Under copy-
right law, publishers can issue revisions of

existing works without permission from the-

owners of articles or photos included in the
original works.

But the photographers insists that the
NGS CD is a new work rather than a revision

of an existing work because it includes a

search engine, advertising and other ele-
ments that distinguish it from the original
magazines.

The Second Circuit ruling against the pho-

tographers, contradicted an earlier ruling by
the U.S. Court of Appeals for the Eleventh Cir-
cuit, which concluded that the NGS CD was.
a new product rather than a revision. The
plaintiff in that case, photographer Jerry
Greenberg, won a $400,000 jury award for
copyright infringement.

“[The Supreme Court’s] review is urgently
needed to resolve the conflict between the
Second and Eleventh Circuits,” Ward's lawyers
argued in their petition fo the high court.
"Unless NGS is held accountable for the en-
gine of infringement it has created, copyright
will soon mean nothing in the digital world
and the incentives on which our copyright
system rests will be severely diminished.”

NGS spokesperson M.J. Jacobsen says the
publisher will not oppose the requests for
a Supreme Court hearing, in order to get
the conflict between the appeliate court
rulings resolved.

“Itis a virtually impossible position for any
[publisher] to know that one federal appel-
late court holds a single product perfectly
appropriate and lawful under federal law in
three states and another federal appellate
court to hold precisely the same product an
improper infringement of federal copyright
law in three other states,” Jacobsen says.




Conyright Law Notice

The Copyright Law of the United States (Title 17, U.S. Code} governs
the making of repraductions of copyrighted works. A camputer
program or software protected by copyright may not be copied
without the authorization of the copyright owner, except that a copy
may be made in accordance with §117 of the Copyright Law for
backup purposes for protection in the event that the otiginal software
malfunctions. FedEx Kinka's Office and Print Services, Inc. does not
authorize the use of this computer far the reproduction of copyrightsd
software other than that allowed under §117. The person using this
machineg is responsible for and would be liable for any infringement.
Qur primary objective is to take care of your needs. We sincerely
appraciate your understanding and cooperaticn in complying with

the FedEx Kinko's™ copying policy.
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ﬁreme Court Refuses
ear NGS Case

The U.S. Supreme Court has declined to review an ap-
peals court ruling in favor of the National Geographic
Society over the publisher’s unauthorized use of im-
ages on a CD-ROM.The high court gave no explanation

for its decision.
Photographers Fred Ward, Douglas Faulkner and

" Louis Psihoyos all sued NGS for copyright infringement

over the use of their images on The Complete Nation-
al Geographic, a CD compilation that reproduces all
past issues of NGS in electronic form. .

‘The US. Court of Appeals for the 2nd Circuit ruled
earlier this year that the NGS CD did not infringe the
photographers’ copyrights because the CD is a revision
of existing works, rather than a new work. Copyright
law allows publishers to revise existing works without
permission from owners of articles or photos included
in the original works.

The photographers believe the 2nd Circuit Court
erred by concluding that the CD compilation is a revi-
sion. Moreover, the 2nd Circuit ruling contradicted an
earlier ruling by the U.S. Court of Appeals for the 11th
Circuit, located in Atlanta, which concluded that the CD
was, in fact, a new work.

The 11th Circuit Cour; reached its conclusion in the
case of Jerry Greenberg v. The National Geographic So-
c/ety. Greenberg has won a $400,000 jury award in
that case, although Nationa! Geographic continues to

file motions to reverse the verdict.

Lawyers for the photographers who lost their claims
in the 2nd Circuit Court had argued to the Supreme
Court that its involvement in the case “is urgently
needed to resolve the conflict between the 2nd and
11th Circuits.”

After the Supreme Court declined to hear the case,
Ward wrote in a “dear friends and colleagues” e-mail,
“Today was a black day...this puts the entire publishing
industry in a quandary.”

Although he has exhausted avenues for appeal on
his copyright claims, Ward has vowed to pursue vari-
ous state law claims against NGS. |

National Geographic also wanted the conflicting ap-
peals court rulings resolved, so it had also asked the
Supreme Court court for a review of the 2nd Circuit rul-
ing.

National Geographic spokesperson M.1. Jacobsen
says "one can only infer" that the Supreme Court de-
clined to take the case because it agreed with the 2nd
Circuit's ruling. On that basis, National Geographic in-

- tends to appeal the Greenberg ruling to the 11th Cir-

cuit again, Jacobsen says. She hinted that if the 11th
Circuit doesn’t reverse itself and rule in the publisher’s
favor as the 2nd Circuit has, NGS will take the Green-
berg case to the Supreme Court.

- Back in 2001, however, the Supreme Court declined
a request from NGS to hear the Greenberg case after
NGS lost that case in the 11th Circuit.
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distributor, for $63 million.

Jupitermedia’s acquisitions were

part of its strategy to focus resources
on its stock photography business,

with intent to challenge industry |

leader Getty Images head-on in the
royalty free sector, Getty had distrib-
uted Jupiter’s brands, but the two
agencies had a falling cut over revenue

sharing. lupiter CEC Alan Meckler lat- |

er suggested Getty was using “storm
trooper tactics to prevent competition
in the marketplace.”

In ancther sign of the dog-eat-dog
competition, Meckler took Getty to
task for buying Google rights to sev-
eral of Jupiter's trademarked brands
—at least briefly—so that Getty ads
would pop up when Google users
searched for the Jupiter brands.

The battlegrounds in the stock !

business, meanwhile, have been ex-
panding te include new market seg-
ments. One of those segments is
stock photo subscription services,
which provide customers with access
to thousands of images for a flat
moenthly or annual fee.

Getty entered the subscription ser-
vices business in August with a col-
lection of 50,000 images. At the time
of the launch, customers were al-
lowed use of up to 50 print-quality

‘ounds in the stock husiness have
nding to new market segments,
ling subscription services.

free presence, | images per day for $499 per month,
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Iring.
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d stock photo |

| ShutterStock

or $1,999 per year.

Two weeks later, Jupiter made
most of its collection available on a
subscription basis for prices ranging
from $2,500 to $10,000 per year, de-
pending upon resolution.

So-called micropayment sites rep-
resent another new and growing cat-
egory of the stock photo business
Sites such as iStockPhoto.com an
solicit contributiond
from amateur and semiprofessiona

photographers, maintain forums for
those photographers to exchange in-
formation and feedback, and license
images to users for as little $1 (in
iStockPhoto's case} or for low month-
ly subscriptions (ShutterStock).

lupiter bought into the segment
earfier this year by purchasing a mi-
nority interest in HAAP media, a Hun-
garian company that owns micro sites
Stock.xching and Stockxpert.com.

“It's something of an insurance
policy” says Meckler, who doesn't
want to miss an opportunity or ex-
pose his business to a threat if the
micropayment model takes off.

About two weeks later, Getty
staked its claim in the micropayment
business by purchasing iStockPho-
to.com for $50 miilion.

Amid the jockeying and squab-
bling, though, was at least one ran-
dom act of generosity and kindness:
the former owners of Picture Arts
shared with their employees $7 mil-
lion of the proceeds from the sale of
their company. to Jupitermedia. "We
got where we are because we've
hired smart, hard-working people,”
says leffrey Burke, who co-owned
Picture Arts with his wife, Lorraine

Triolo. ™ felt obligated hare.”
riolo. “We felt obligated to share »

LEGAL DEVELOPMENTS

Photographers continued to grapplein
2005 with post-g/11 security measures
that infringe on their First Amend-
ment rights to take pictures of public
buildings, bridges and other infra-
structure visible from public places.
Their most successful battle was
the defeat last May of a proposed ban
on photography and videc in the New
York City subway system. The New
York Civil Liberties Union (NYCLU)
took up the fight on behalf of pho-
tographers, and the National Press
Photographers Association (NPPA)
came out strongly against the pro-

"posed restrictions, saying they were

¢ “truly ineffective and fwould] hinder
i working photographers everywhere.”
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'The City of New York dropped the
proposal after police determined that
they could not enforce such a ban.

But such battles are never quite
over. Transit police on the Long Island
Railread, which is under the same au-
thority as the subway system, con-
tinued to enforce the non-existent
ban well into 2006. Transit authori-
ties vowed to stop those enforce-
ment actions after the NYCLU lodged
a formal complaint.

On the copyright front, the in-
fringement claims of photographers
against National Geographic Society
reached an-impasse after nearly a
decade in the courts. The fight is over
whether NGS needs permission to re-
use photographers’ images on its CD-
ROM compilation of all back issues of
National Geographic magazine.

Last year, a federal appeals court in
New York City ruled that NGS was
within its rights to publish the CD
without permission from the pho-
tographers. But that ruling contra-
dicted an earlier ruling by a federal
appeals court in Atianta, which said
NGS had violated Florida photogra-
pher Jerry Greenberg’s copyrights by
publishing his images on the CD
without permission.

The Supreme Court refused to re-
view the ruling by the New York ap-
peals court, leaving photographers
and NGS in a state of uncertainty
about whether or not the CD violates
copyright. So the fight goes on, with
photographers in the New York case
vowing to pursue contract claims
against NGS in state courts. Mean-

“while, NGS has taken the Supreme
Court’s refusal to review the New
York appeals decision as affirmation
that their CD is legal, and redoubled
efforts to get the appeals ruling from
Atlanta reversed. NGS is doing that
not only to avoid paying a $400,000
damage award to Jerry Greenberg,
but to ensure it can safely sell the
CDs in states under the jurisdiction

of the Atlanta court.
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distributor, for $63 million.

Jupitermedia’s acquisitions were
part of its strategy to focus resources
on its stock photography business,
with intent to chalienge industry
leader Getty Images head-on in the
royalty free sector. Getty had distrib-
uted Jupiter's brands, but the two
agencies had a falling out over revenue
sharing. Jupiter CEC Alan Meckler lat-
er suggested Getty was. using “storm
trooper tactics to prevenf competition
in the marketplace.”

In another sign of the dog-eat-dog
competition, Meckler took Getty to
task for buying Google rights to sev-
eral of Jupiter's trademarked brands
—at least briefly—so that Getty ads
would pop up when Google users
searched for the Jupiter brands.

The battiegrounds in the stock
business, meanwhile, have been ex-
panding to include new market seg-
ments. One of those segments is
stock photo subscription services,
which provide customers with access
to thousands of images for a flat
monthly or annua! fee.

Getty entered the subscription ser-
vices business in August with a col-
lecticn of so,000 images. At the time
of the launch, customers were al-

" lowed use of up to 5o print-guality

ounds in the stock business have
nding to new market segments,
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images per day for %499 per month,
or $1,999 per year.

Two weeks later, Jupiter made
most of its collection available on a
subscription basis for prices ranging
from $2,500 to $10,000 per year, de-
pending upon resolution.

So-called micropayment sites rep-
resent another new and growing cat-
egory of the stock photo business.

i Sites such as iStockPhoto.com and \
! ShutterStock

solicit contributions
from amateur and semi-professional

photographers, maintain forums for

_those photographers to exchange in-

formation and feedback, and license
images to users for as little $1 (in
iStockPhoto's case) or for low month-
ly subscriptions (ShutterStock).

Jupiter bought into the segment
earlier this year by purchasing a mi-
nority interest in HAAP media, a Hun-
garian company that owns micro sites
Stock.xchng and Stockxpert.com.

“It's something .of .an insurance
policy” says Meckler, who doesn't
want to miss an opportunity or ex-
pose his business to a threat if the
micropayment model takes off.

About two weeks -later, Getty
staked its claim in the micropayment
business by purchasing iStockPhao-
to.com for S50 million.

Amid the jockeying and squab-
bling, though, was at least one ran-
dom act of generosity and kindness:
the former owners of Picture Arts
shared with their employees $7 mil-
lion of the proceeds from the sale of
their company to Jupitermedia. "We
got where we are because we've
hired smart, hard-working people,”
says Jeffrey Burke, who co-owned
Picture Arts with his wife, Lorraine
Triolo. “We felt obligated to share.”

LEGAL DEVELOPMENTS

Photographers continued to grapple in

! 2005 with post-g/11 security measures
i that infringe on their First Amend-

ment rights to take pictures of public

buildings, bridges and other infra-

structure visible from public places.
Their most successful battle was

the defeat last May of a proposed ban |

on photography and video in the New
York City subway system. The New

York Civil Liberties Union (NYCLU) |

took up the fight on behalf of pho-
tographers, and the MNational Press

came. out strongly against the pro-

‘posed restrictions, saying they were

“truly ineffective and [would] hinder

working photographers everywhere.” |

The City of New York dropped the
proposal after police determined that
they could not enforce such a ban.

But such battles are never quite
over. Transit police on the Long Island
Railroad, which is under the same au-
thority as the subway system, con-
tinued to enforce the non-existent
ban well inte 2006. Transit authori-~
ties vowed to stop those enforce-
ment actions after the NYCLU lodged
a formal complaint. _

On the copyright front, the in-
fringement claims of photographers
against National Geographic Society
reached an impasse after nearly a
decade in the courts. The fight is over
whether NGS needs permission to re-
use photographers’images on its CD-
ROM compilation of all back issues of
Nationa! Geographic magazine.

Last year, a federal appeals court in
New York City ruled that NGS was
within its rights to publish the CD
without permission from the pho-
tographers. But that ruling contra-
dicted an earlier ruling by a federal
appeals court in Atlanta, which said
NGS had violated Flerida photogra-
pher Jerry Greenberg's copyrights by
publishing his images on the CD
without permission.

The Supreme Court refused to re-
view the ruling by the New York ap-
peals court, leaving photographers
and NGS In a state of uncertainty
about whether or not the CD violates
copyright. So the fight goes on, with
photographers in the New York case
vowing to pursue contract claims
against NGS in state courts. Mean-
while, NG5 has taken the Supreme
Court’s refusal to review the New
York appeals decision as affirmation
that their CD is legal, and redoubled
efforts to get the appeals ruling from

| Atlanta reversed. NGS is doing that
Photographers Association (NPPA)

not only to avoid paying a $400,000
damage award to Jerry Greenberg,
but to ensure it can safely sell the
CDs in states under the jurisdiction
of the Atlanta court.

MaY 2006 PON 29




EpY L0 lutUs 1e50UTCes
hotography business,
challenge industry

tor. Getty had distrib-
prands, but the two
hiling out over revenue
CEO Alan Meckler lat-
rtty was using “storm
p prevent competition
ce” :
xn of the dog-eat-dog
eckler took Getty to
Google rights to sev-
trademarked brands
y—so that Getty ads
when Google users
» Jupiter brands.
ounds in the stock
while, have been ex-
ide new market seg-
those segments is
bscription services,
stomers with access
f images for a flat
al fee.
the subscription ser-
‘August with a col-
images. At the time
customers were al-
to 5o print-quality

siness have
egments,
ices.

or 5499 per month,
I,

ater, Jupiter made
ction available on a
ijs for prices ranging
10,000 per year, de-
solution.

'E'Opayment sites rep-

ck photo business.
tockPhoto.com and
flicit contributions

)ages head-on in the |

i

f
!
i

rormation and feedback, and license
images to users for as little $1 (in

iStockPhoto’s case) or for low month-

ly subscriptions (ShutterStock).

Jupiter bought into the segment
earlier this year by purchasing a mi-
nority interest in HAAP media, a Hun-
garian company that owns micro sites
Stock.xchng and Stockxpert.com.

“It's something of an insurance
policy” says Meckler, who doesn’t
want to miss an opportunity or ex-
pose his business to a threat if the
micropayment model takes off.

About two weeks

to.com for-$50 million.
Amid the jockeying and squab-
bling, though, was at least one ran-
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the former owners of Picture Arts
shared with their employees $7 mil-
lion of the proceeds from the sale of
their company to lupitermedia. “We
got where we are because we've
hired smart, hard-working people,”
says Jeffrey Burke, who co-owned
Picture Arts with his wife, Lorraine
Triolo. “We felt obligated to share.”

LEGAL DEVELOPMENTS

1 Photographers continued to grapple in

2005 with post-g/11 security measures
that infringe on their First Amend-
ment rights to take pictures of public
buildings, bridges and other infra-
structure visible from public places.
Their most successful battle was
the defeat last May of a proposed ban
on photography and video in the New
York City subway system. The New
York Civil Liberties Union (NYCLU)
took up the fight on behalf of pho-

i tographers, and the National Press
ew and growing cat- |

Photographers Association (NPPA)
came out strongly against the pro-
-posed restrictions, saying they were
“truly ineffective and [would] hinder

d semi-professional i working photographers everywhere.”
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they could not enforce such a ban.

But such battles are never quite
over. Transit police on the Long Island
“Railroad, which is under the same au-
thority as the subway system, con-
tinued to enforce the non-existent
ban well into 2006. Transit authori-’
ties vowed to stop those enforce-
ment actions after the NYCLU lodged
a formal complaint.

later, Getty
staked its claim in the micropayment
business by purchasing iStockPho-.

On the copyright front, the in-
fringement claims of photographers
against National Geographic Society
‘reached an impasse after nearly a
decade in the courts. The fight is over
‘whether NGS needs permission to re-
use photographers’images on its CD-
ROM compilation of all back issues of

National Geographic magazine.

Last year,a federal appeals court in
New York City ruled that NGS was
‘within its rights to publish the CD
without permission from the pho-
tographers. But that ruling contra-
‘dicted an earlier ruling by a federal
appeals court in Atlanta, which said
'NGS had violated Florida photogra-
pher Jerry Greenberg's copyrights by
publishing his images on the CD
‘without permission.

The Supreme Court refused to re-
view the ruling by the New York ap-
peals court, leaving photographers
and NGS in a state of uncertainty
about whether or not the CD violates
copyright. So the fight goes on, with
photographers in the New York case
vowing to pursue contract claims
against NGS in state courts. Mean-
while, NGS has taken the Supreme
Court’s refusal to review the New
York appeals decision as affirmation
that their CD is legal, and redoubled
efforts to get the appeals ruling from
Atlanta reversed. NGS is doing that
not only to avoid paying a $400,000
damage award to Jerry Greenberg,
but to ensure it can safely sell the
CDs in states under the jurisdiction
of the Atlanta court.

.
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Jupitermedia’s acquisitions were

part of its strategy to focus resources
on its stock photography business,
with intent to challenge industry
teader Getty Images head-on in the
royalty free sector. Getty had distrib-
uted Jupiter's brands, but the two
agencies had a falling out over revenue
sharing. Jupiter CEQ Alan Meckler |at-
er suggested Getty was using “storm
trooper tactics to prevent competition
in the marketplace”

In another sign of the dog-eat-dog
competition, Meckler took Getty to
task for buying Google rights to sev-

-eral of Jupiter's trademarked brands

—at least briefly—so that Getty ads
would pop up when Google users
searched for the Jupiter brands.

The battlegrounds in the stock
business, meanwhile, have been ex-
panding to include new market seg-
ments. One of those segments is
stock phote subscription services,
which provide customers with access
to thousands of images for a flat
monthly or annual fee.

Getty entered the subscription ser-
vices business in August with a col-
lection of 50,000 images. At the time
of the launch, customers were al-
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images per day for $499 per month,
or 51,999 per year.

Two weeks later, Jupiter made
most of its collection available on a
subscription basis for prices ranging
from $2,500 to $10,000 per year, de-
pending upon resolution.

50-called micropayment sites rep-
resent another new and growing cat-
egory of the stock photo business

Sites such as iStockPhoto.com anc! :

ShutterStock solicit contributiond
from amateur and semi-professiona

\""’\_

photographers, maintain forums for
those photographers to exchange in-
formation and feedback, and license
images to users for as little $1 (in
iStockPhoto's case) or for low month-
ly subscriptions {ShutterStack).

Jupiter bought into the segment
earlier this year by purchasing a mi-
nority interest in HAAP media, a Hun-
garian company that owns micro sites
Stock.xchng and Stockxpert.com,

“It's something of an insurance
policy” says Meckler, who doesn't
want to miss an opportunity or ex-
pose his business to a threat if the
micropayment model takes off.

About two weeks “later, Getty
staked its claim in the micropayment
business by purchasing iStockPho-
to.com for $50 million.

Amid the jockeying and squab-
bting, though, was at least one ran-
dom act of generosity and kindness:
the former owners of Picture Arts
shared with their employees $7 mil-
lion of the proceeds from the sale of
their company to jupitermedia. “We
got where we are’ because we've
hired smart, hard-working people,”
says leffrey Burke, who co-owned
Picture Arts with his wife, Lorraine
‘Triolo, "We felt obligated to share”
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[ The City of New York dropped the
proposal after police determined that
they could not enforce such a ban.

But such battles are never quite
over.Transit police on the Lang Island
Railroad, which is under the same au-
thority as the subway system, con-
tinuved to enforce the non-existent
ban welf.into 2006. Transit authori-
ties vowed to step those enforce-
ment actions after the NYCLU lodged
a formal complaint.

On the copyright front, the in-
fringement claims of photographers
against National Geographic Society
reached an impasse after nearly a
decade in the courts. The fight is over
whether NGS needs permission to re-
use photographers'images on its CD-
ROM compilation of all back issues of
National Geographic magazine.

Last year, a federal appeals court in
New York City ruled that NGS was
within its rights t6 publish the CD
without permission from the pho-
tographers. But that ruling contra-
dicted an earlier ruling by a federal
appeals court in Atlanta, which said
NGS had violated Florida photogra-
pher Jerry Greenberg’s copyrights by
publishing his images on the CD
without permission.

LEGAL DEVELOPMENTS

Photographers continued to grapple in
2005 with post-g/11 security measures
that infringe on their First Amend-
ment rights to take pictures of public
buildings, bridges and other infra-
structure visible from public places.
Their most successful battle was
the defeat last May of a proposed ban
on photography and video in the New
York City subway system. The New
York Civil Liberties Union (NYCLU)
took up the fight on behalf of pha-
tographers, and the National Press
Photographers Association (NPPA)
came out strongly against the pro-
posed restrictions, saying they were

I "truly ineffective and [would] hinder
[ working photographers everywhere.”

The Supremie Court refused to re-
view the ruling by the New York ap-
peals court, leaving photographers
and NGS in a state of uncertainty
about whether or not the CD violates
copyright. So the fight goes on, with
photographers in the New York case

1 vowing to pursue-contract claims

against NGS in state courts. Mean-
while, NGS5 has taken the Supreme
Court’s refusal to review the New
York appeals decision as affirmation
that their CD is legal, and redoubled
efforts to get the appeals ruling from
Atlanta reversed. NGS is doing that-

i not only to avoid paying a $400,000

damage award to Jerry Greenberg,
but to ensure it can safely sell the
CDs in states under the jurisdiction

of the Atlanta court.
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New Yorker on DVD

is Readers' Delight,

Surfers' Frustration

By JESSICA MINTZ

Staff Reporter of THE WAL STREET JOURNAL

November 10, 2005; Page B1

When the Complete New Yorker hit bookstores in September, many loyal
readers rushed 1o buy it. The set of eight DVD-ROMs priced at 5100
contains every issue of the literary magazine, starting with the

first one published in 1925. “It's a great way just to, in an

instant, pull up whatever I'm looking for," says Dan Rivas, a

salesman at Politics and Prose, a Washington bookstore, who bought
the set and installed the first disk on his computer.

But Mr. Rivas and other Web-savvy users accustomad to navigatin
easily through online content find The Complate New Yorksr a bit o
an anachronism. Each page of content is literally a picture of a
magazine page. Readers can't copy text from a story and pasts it
elsewhere. They can't ssarch for keywords within the text of
articles, only within tiles and abstracts. If they want to jump from
issue to issue, or article to article, they first have to go back to

the index and sometimes change DVDs. "It fsels = little bit
cumbersome,” Mr. Rivas says.

Why does The Complete New Yorker feel so low-tech? The explanation

lies in a years-jong battle over a clause in U.S. copyright law

f‘.-.rt:murzleming the ownership of rights to magazine articles written by
se-lancars.

When Congress revamped copyright law in 1976, it said magazine
publishers retained the right to print collections and revisions of

past issues. But when a magazine wants to republish a free-lance work
in a new and different format, the free-lancer must ba compensated
accordingly, two more-recent court rulings have found. That means
when republishing articles an DVD or other digital formats, magazines
must pay free-lancars again, get their psrmission to republish free

- or preserve the original print context. The New Yorker's solution

was 1o scan the original magazine pages onto DVDs.

Copyright restrictions have emerged as a2 major stumbiing block for

Erl.\ublications launching a variety of di%ital products. Espacially
otty are works published between 1978, the year the revised

copyright law took effect, and the early 1990s, which is when most
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magazines began requiring free-lance writers to sign over rights for
media now known or developed in the future.

Ruling in 2001 on a 1993 case, Tasini et al v. New York Times et al,
the U.S. Suprema Court said that a digital database — a collection
of the full text of articles in one big archive — does constitute a

new use, because it doesn't preserve the articles in their original
context. The court ruled in faver of the plaintiffs, free-lance

writers who claimed that several publishers, including the New York
Times Co. and Time Inc., had unlawfully resold their articles as part
of electrenic databases.

The court drew a digtinction between digital databases and microfilm
reproductions: The latter, it said, fall within the law because they

preserve articles "in precisely the position in which the articles
appearad in the newspaper.” As part of a related lawsuit settled this

past September, several companies, including Dow Jones & Co. and Reed
Elsevier PLC's LexisNexis, agreed o pay $18 million in damages to
free-lance writers over similar copyright claims.

?

Copyright issues were important in designing The Complete New Yorker,
the magazine's DVD archive.

The Complete New Yorker's format is a direct resuit of the database-
reproduction distinction. It also was influenced by a legal decision,
handed down eatlier this year, .on a similar digital product dating

from 1897, The Complate National Geographic. The Second Circuit Court
of Appeals in New York ruled that National Geographic's 30-disk CD-
ROM callection — covering more than a century of publication and
presenting each issue, scanned page by page — fell within the law.

Copyright issues are coming to the fore as Google Inc. and Amazon.com
Inc. get off the ground with initiatives to make the contents of

books available online. A group of authors and publishers have filed

& lawsuit against Google over its plans to scan the contents of

several huge libraries. That dispute, however, focuses on another
aspect of copyright law ~ “fair use". — which provides for some

limited free use of copyrighted material.

Many university and other hig libraries are bumping up against these
issues as they try to create digital archives of research material.
"Getting permission to archive digital material is a nightmare,” says
MacKenzie Smith, assaciate director for technologﬁ at the
Massachusetts Institute of Technology libraries, "There's a good
chance that we will fail to keep a digital scholarly record, not for
technical reasons, but because our current intellectual property
regime makes it impossible to even try."

Executives preparing the release of The Complete New Yorker used the
Tasini ruling as a guide and also watched the National Geographic
decision closely, said Edward Klaris, general counsel for the New
Yorker, who worked on the anthology from its inception. He says the
New Yorker designed its archive based largely on the Supreme Court’s
remarks about preserving context. "We were either prescient or

stupid," Mr. Klaris says. :

Today the National Geographic collection does seem like a
technological dinosaur {it is also out of print). The images of the

. pages are grainy, small, hard to read. Tino D'Amico, a technology

consultant in Front Royal, Va., says the scanned pages "might have
been reasonable in those days because of smaller screen size, but

: nday ['ve got @ 19-inch LCD monitor on my desk. [It is a] postage

starmp on that sort of screen."

in contrast, the pages of The Complete New Yorker aren't hard to
read. But reviewers are irked that the product relies on a custoin
softwara application that could become obsolete in coming years.

Although copyright concems were given pricrity in the design of The
Complete New Yorker, Mr. Klaris says he wouldn't choose fo make the
final product any easier to search, or any more Web-like, than it is
foday. "We do not currently see a need or have a desire to make every
article_ever published in the New Yorker a searchable text file," he
says. The technology for converting page images to text is arror-
prone, he adds, and the sheer amount of data would have been too big
for most readers’ computers.

Because The Complete New Yorker can be updated via the Internet, it
should age better than older CD-ROM products have, Mr. Kiaris says.

When editors at Harper's Magazine decided to launch an online archive
spanning their magazine's 150-year history, "the firt thing we did

was falk o our lawyer," says Paul Ford, an associate editor. The
magazine's archive, which is expected to be up soon, will use 2
combination of text and page images, depending on copyright
requirerments of the articles,

Some magazines have picked their way through the copyright minefield
by simply getting permission from individual writers to republish
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\ Ruling in 2001 on a 1993 case, Tasini et al v. New York Times et al,
, the U.S. Supreme Court said that a digital database — a collection
of the full text of articles in one big archive — does constitute a

new use, because it doesn't preserve the articles in their original
context. The court ruled in favor of the plaintiffs, free-lance

writers who claimed that several publishers, including the New York
Times Co. and Time Inc., had uniawfully resold their articles as part
of electronic databases.
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, . the magazine's DVD archive.

The Complete New Yorker's format is a direct result of the database- o
reproduction distinction. It also was influenced by a legal decision,

hianded down earlier this year, on a similar digital product dating

from 1997, The Complete National Geographic. The Second Circuit Court

of Appeals in New York ruled that National Geographic's 30-disk CD-

ROM collection —~ covering mare than a century of publication and

presenting each issue, scanned page by page - fell within the law.

Copyright issues are coming to the fore as Google inc. and Amazon.cem
Inc. get off the ground with initiatives to make the contents of

books available online. A group of authors and publishers have filed

a lawsuit against Google over its plans to scan the contents of

several huge libraries. That disputs, however, focuses, on another
aspect of copyright law — “fair use”.— which provides for-some
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Many university and other big libraries are bumping up against these
issues as they iy to create digital archives of research material.
“Getting permission to archive digital material is a nightmare,” says
MacKenzie Smith, associate director for technology at the
Massachusetts [hstitute of Tachnology libraries. "There's a good
chance that we will fail to keep a digital scholarly record, not for
technical reasons, but bacause cur current intellectual property
regime makes it impossible to even try." ’

Executives preparing the releasse of The Complete New Yorker used the
Tasini ruling as a guide and alsc watched the Naticnal Geographic
decision closely, said Edward Klaris, general counsel for the New
Yorker, who worked on the anthology from its inception. He says the
New Yorker designed its archive based largely on the Supreme Court's
remarks about preserving context. "We were either prescient or

. stupid,” Mr. Klaris says.

Today the National Geographic collection does seem like a
technological dinosaur (it is also out of printg). The images of the
pages are grainy, small, hard to read. Tino D'Amico, a technology
consultant in Front Royal, Va., says the scanned pages "might have
bean reasonable in those days because of smaller screen size, but
today ['ve got a 19-inch LCD monitor on my desk. [it is a] postage
stamp on that sort of screen.” o

I contrast, the pages of The Complete New Yorker aren't hard to
read. But reviewers are irked that the product relies on a custom
software application that could become obsolate in coming years.

Although copyright concems were given pricrity in the design of The
Complete New Yorker, Mr. Klaris says he wouldn't choose to make the
final product any easier to search, or any more Web-like, than'it is
today. “We do not currently see a need or have a desire fo make every
arficle ever published in the New Yorker a searchable text file," he
says. The technology for converting page images fo text is esror-
prone, he adds, and the shesr amount of data would have been too big
for most readers’ computers.

Because The Complete New Yorker can be updated via the Intermet, it
should age better than oider CD-ROM products have, Mr. Kiaris says.

When aditors at Hamer's Magazine decided to launch an online archive
spanning their magazine's 150-year history, "the first thing we did

was talk to our lawyer," says Paul Ford, an associate editor. The
magazine's archive, which is expected to be up sooh, will use a
combination of text and page images, depending on copyright
requirements of the articies.

} Some magazines have picked their way through the copyright minefield

by simply getting permission from individual writers to republish '
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their works electronically. For an online archive of selected

articles from the Atlantic Monthly spanning 148 years, Atlaniic Madia
Co. says its editors asked individual authars for permission, and in
most cases the authors obliged without asking for additional payment.
The archive, now available fo subscribers on the Web site
theatlantic.com1, contains regular Wab pages with text that can be
searched, copied and pasted.

A major difficulty for publishers is that court cases have moved more
slow!e\; than technology, says Lawrence Lessig, a professor of law at
Stanford University. And the recant court rulings' emphasis on

original context may have missed the point, as more powerful search
tools bacome common in personal computing. “There is no such thing as
context, or relevant context, as you move off into a digital form,”

Prof. Lessig says.

Write to Jessica Mintz at_jessica mintz@wsj.com2
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Ty BeliSouth Webtunes today When the Complete New Yorker hit bookstores in September, many loyal
- readers rushed o buy it. The set of eight DVD-ROMs priced at $100 ‘
contains every issue of the literary magazine, starting with the
Get a FREE M“m'::“'“ first one published in 1925, “It's a great way just to, in an

instant, pull up whatever I'm looking for,* says Dan Rivas, a
salasman at Politics and Prosa, a Washington bookstore, who bought
the set and installed the first disk on his computer,

But Mr. Rivas and other Web-savvy users accustomed to navi%atintg
easily through online content find The Complete New Yorker a bit o
an anachronism. Each page of content is literally a picture of a
magazine page. Readers can't copy text from a story and pasts it
elsewhere. They can't search for keywords within the text of

articles, only within tiies and abstracts. If they want to jump from
issue to issue, or article to article, they first have to go back to

the index and sometimes change DVDs. "It feels a fittle bit
cumbersome,” Mr. Rivas says.

. Why does The Complete New Yorker feel so low-tech? The explanation
lies in a years-long battle ever a clause in U.S. copyright law
concemning the ownership of rights to magazine articles written by
free-lancers, . i :

When Congress revamped copyright law in 1978, it said magazine
publishers retained the right to print collactions and revisions of
past issuss. But when a magazine wants to republish a frea-lance work .
in a new and different format, the free-lancer must be compensated
accordingly, two more-racent court rulings have found. That means

" when republishing articles on DVD or othar digital formats, magazines
must pay free-lancers again, get their permission to republish free
— or preserve the original print context. The New Yorker's solution
was to scan the original magazine pages onto DVDs,

Copyright restrictions have emerged as a major stumbling block for
ublications launching a variety of digital products, Especially
ofty are works published between 1978, the year the revised

copyright law took effect, and the early 1980s, which is when most
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magazines began requiring free-lance writers to sign over rights for
media now known or developed in the futuwre.

Ruling in 2001 on a 1893 case, Tasini ot al v. New York Times et al,
the U.S. Suprems Court said that a digital database — a collection
of the full text of articles in one big archive -- does constitute a

new use, bacause it doesn't preserve the articles in their original
context. The court ruled in favor of the plaintiffs, free~lance

writers who claimed that several publishers, including the New York
Times Co. and Time Inc., had unlawfully resoid their articles as part
of electronic databases.

The court drew a distinction between digital databases and microfilm
raproductions: The latter, it said, fall within the law because they

preserve articies "in pracisely the position in which the arlicles
appeared in the newspaper.” As part of a related lawsuit settled this )
past September, several companies, inciuding Dow Jones & Co. and Reed
Elsevier PLC’s LexisNexis, agreed to pay $18 million in damages to
freedance writers over similar copyright claims.

?

éopyn‘ght issues were important in designing The Complete New Yorker,
the magazine's DVD archive. i

The Complete New Yorker's format is a direct result of the database-
reproduction distinction. 1t also was influenced by a legal decision,
handed down eariier this year, on a similar digital product dating

from 1997, The Complete National Geographic. The Second Circuit Court
of Appeals in New York ruled that Nationai Geographic’s 30-disk CD-
ROM collaction - covering more than a century of publication and
presenting each issue, scanned page by page - fell within the law.

Copyright issues are coming to the fore as Google Inc. and Amazon.com
Inc. get off the ground with initiatives to make the contents of

books available online. A group of authors and publishers have filed

a lawsuit against Google over its plans to scan the contents of

several huge libraries. That dispute, however, focuses on another
aspect of copyright law - "fair use" -- which provides for some

limited free use of copyrighted material.

Many university and cther big libraries are bumping up against these

issues as they try to create digital archives of ressarch material.

"Getting permission to archive digital material is a nightmare,” says

MacKenzie Smith, associate director for technology at the

Massachusstts Institute of Technology libraries. "There's a good

chance that we will fail 1o keep a digital scholarly record, not for i -
technical reasons, but because our current intellectual property

regime makes it impossible to even try."

Executives preparing the release of The Complete New Yorker used the
Tasini ruling as a guide and also watched the National Geographic
decision closely, said Edward Kiaris, general counsel for the New
Yorker, who worked on the anthology from its inception. He says the
New Yorker designed its archive based !argely on the Supreme Court's
remarks about preserving context. “We were either prascient or

stupid," Mr. Klaris says.

Today the National Geographic collection does seem like a
technological dinosaur (it is also out of print). The images of the
pages are grainy, small, hard to read. Tino [)'Amico, a technology
consuitant in Front Royal, Va., says the scanned pages "might have
baen reasonable in those days because of smaller.screen size, but
today I've got a 18-inch LCD monitor on my desk. [it is a] postage
stamp on that sort of screen.” )

In contrast, the pages of The Complete New Yorker aren't hard to
read. But reviewers are irked that the product refies on a custom
software application that could become obsolete in coming years.

Although copyright concerns were given priority in the 'design of The
Complete New Yorker, Mr. Klaris says he wouldn't choose to make the
final product any easiar to search, or any more Web-like, than it is
today. "We do not currently see a need or have a desire to make every
article ever published in the New Yorker a searchable text file," he
says. The technology for converting page images to text is error-
prone, he adds, and the shear amount of data would have been too big
for most readers’' computers. o .

Because The Complete New Yorker can be updated via the Internet, it
should age better than older CD-ROM products have, Mr. Klaris says.

When editors at Harper's Magazine decided to launch an online archive
spanning their magazine's 150-year history, "the first thing we_did

was talk to our lawyer," says Paul Ford, an associate editor. The
magazine's archive, which is expected to be up soon, will uss a
combination of text and page images, depending on copyright
requirements of the articles, B

Some magazines have picked their way through the copyright minefield
by sirply getting permission from individual writers to republish
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their works electronically. For an online archive of selected

articles from the Atlantic Monthly spanning 148 years, Atlantic Media
Co. says-its editors asked individual authors for permission, and in
most cases the authors obliged without asking for additional payment.
The archive, now available to subscribers on the Web site
‘theatiantic.com1, contains regular Web pages with fext that can be
searched, copied and pasted.

A major difficulty for publishers is that court cases have moved more
slowlf%than technology, says Lawrence Lessig, a professor of law at
Stanford University. And the recent court rulings' emphasis on

original context may have missed the peint, as more powerful search
tools become commeon in personal computing. “There is no such thing as
context, or relevant context, as you move off into a digital form,"

Prof. Lessig says.

Wnte to Jessica Mintz at_jessica mintz@wsj.com?2
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The National Geographic Society (NGS) was warned
repeatedly in advance by outside attorneys and its
own editorial staff that its archival CD product
would infringe the copyrights of photographers and
expose the publisher to legal liability, according to
court documents filed in May by two photographers.

NGS now faces a barrage of lawsuits over The
Complete National Geographic CD, which reproduces
its complete magazine archive page by page. And
despite contradiction by its own internal docu-
ments, the publisher has steadfastly maintained in
its public statements and in court proceedings that
its CD doesn't infringe copyright.

Photographers suing the publisher are now using
the internal memos to bolster their claims that NGS
not only infringed their copyrights, but did so will-
fully. if they succeed, NG5 is likely to face much high-
er penaities than it would if found guilty of so-called
innocent infringement.

ACCORDING TO FAULKNER’S COURT PAPERS, AN ATTORNEY
WARNED NGS ITS LEGAL LIABILITY COULD REACH
$16 MILLION FOR UNAUTHORIZED USE OF STOCK PHOTOS.

‘archival CD, Faulkner asserts. The third attorney

apparently didn’'t give NGS a direct warning
against -pubiishing the CD, but according to
Faulkner, that attorney told NGS “there is equi-
table appeal to [the] argument that a publisher
should not be able to profit from expioitation of
an author’s work in a different medium without
additional compensation. . .especially if exploita-
tion in the later medium was not contemplated
at the time of the contract.”

Author Jonathan Tasini was making just such an
argument against The New York Times at that time,
and he eventually prevailed in the Supreme Court’s
New York Times v. Tgsini ruling last summer.

NGS’S INCRIMINATING

MEMOS

In the latest battles over the National Geographic

Society’s CD, photographers are using the
publisher’s own internal memos and e-mails as
evidence NGS willfully infringed copyrights.

By David Walker

So far, the memos appear in court papers filed by
photographers Douglas Faulkner and Fred Ward in a
New York federal court. _

According to Faulkner’'s papers, NG5S consulted
several outside atterneys—prior to publishing the
first edition of the CD in 1g9g7—for advice on
whether it had the rights it needed to re-use images
on the CD. One of the attorneys respended that the
publisher’s legal liability could be as high as $16 mii-
lion for unauthorized use of images provided by
stack photo agencies. And that estimate was only
for stock photos published in the magazine between
1992 and 1996, according to Faulkner’s court papers.

A second outside counsel told NGS that he did
not believe any of the photo licenses from stock
houses would permit re-use of the photos in an
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Faulkner’s papers also cite a letter from NGS staff
attorney Suzanne Dupre, who told one of the pub-
lisher's outside lawyers that reviewing contributor
contracts for “print use. only” restrictions on photo
licenses would take too much time and effort. “We
are not clearing rights to images in these situa-
tions,” Dupre wrote, according to Faulkner's filing.

NGS went ahead and published the images
on the CD anyway. Only in its third and latest
version of the CD—released late last year—did
NGS begin removing stock images provided for
use in the magazine with licenses that specified
“no electronic use.” In all, about 60 images have
been removed.

In its response to charges that it infringed
Faulkner's images willfully, NG5S blasts the pho-

tographer for "outright distortion of the record”
regarding the legal advice obtained by the pub-
lisher. “Two of the NGS's three outside attorneys
as well as its in-house counsel, opined that the
Society had the right to publish The Complete Na-
tional Geographic,” NGS says.

One attorney, alleged by Faulkner toc have
advised against the CD, is quoted by NGS as having
writien, “[NGS] has a persuasive argument that
[publication of the CD1 does not create any obliga-
tion to make additional payments to writers and
photographers. . ..”

NGS also says opinions about the legality of re-
using stock photos “is irrelevant” in Faulkner’s case

because his images were shot on assignment.

Besides guoting NGS lawyers, Faulkner’s motion
also quotes various NGS staff members who al-
legedly warned NGS executives during the produc-
tion phase of the CD that they were making an
ethical and legal mistake.

In March 1997, for instance; assistant director of
photography Kent Kobersteen sent an e-mail to di-
rector of photography Tom Kennedy and NGS editor
Bill Allen warning against publishing the CD with-
out permission from photographers.

“.. It seems to be these two Situations [that CD
product is marketed to the general public and is
more interactive than microfiche] invite any judge—
and most certainly any jury—to conclude that the
CD-ROM and microfiche are considerably different-




products,” Kobersteen wrote. (Kobersteen is now the
magazine’s director of photography.)

Around the same time, National Geographic il-
lustrations editor Dennis Dimick sent an e-mai! to
Allen. "I attempted to point out the moral issues
of not making good faith efforts to find [and]
compensate all copyright holders,” he said in his
e-mail.“| was essentially told by counsel this was
a business decision, and thank you foryour emo-
tional arguments.” .

In April, then executive editor Robert Poole also
appealed to Allen on both legal'and moral grounds
in ancther written memo. “Since we expressly re-
turned copyright to many authors,” he wrote, 1 do
not see how we can take the position that it’s ours
not theirs. We are republishing it in another form,
for-profit. Even if our legal position is sound (and |
don't think it is}, our ethical pesition is not. Does
anyone care about that?”

NGS\;ays those messages are also taken out of “EVEN IF OUR LEGAL

context. For instance, Kobersteen and.: Poole
weren't making legal judgments. Instead; their
concerns related to whether “as a matter of sound
business judgment, it would be prudent to embark
upon a course that was likely to upset contributors
to the magazine.”

NGS says it is confident that if the evidence is
“fairly presented and considered, the jury will find
that [NGS] did not willfully infringe [the photogra-
phers’] copyrights.” _

But if NGS has its way, the case won't get to
trial. The publisher has asked for summary. dis-
missal on the grounds that the CD and its.mag-
azines are different versions of the same product,
and, so, as a matter of law, no copyright in-
fringement occurred. :

An Atlanta appeals court already rejected that as-

gument last year, however. That court ruled that the

POSITION IS SOUND (AND |

DON'T THINKIT IS), OUR

ETHICAL POSITION IS NOT.”
—ROBERT POOLE, APRIL 97

permits buyers to re-use the images in any digital
or print product, commercial or personal. In other
words, the images were released as clip art.

NGS says it was a mistake that nobody noticed
until a photographer's agent brought it to the pub-
lisher’s attention on May 6~—about six months af-
ter the release.

“Since that date, we have aggressively pursued

a recall and remedies to fix the mistake,” says

NGS spokesperson Mary Jeanne Jacobsen. She de-
clined to say how many of the CDs were seld, but

Allen was certainly concerned, according to
Faulkner's court papers. In March 1997, Allen
wrote to his boss, NGS CEO and president Johe Fa-
hey, "We are so far down the road at this point
that we probably just have to keep smoothing as
many bumps as possible and drive like hell with
our fingers crossed.”

“WE ARE SO FAR DOWN THE
ROAD AT THIS POINT, WE
PROBABLY JUST HAVE TO...
DRIVE LIKE HELL WITH OUR
FINGERS CROSSED.”

—BILL ALLEN, MARCH g7

NGS CD infringed photographer lerry Greenberg's
copyright by reproducing several of his photos with-
out permission. NGS had argued that the CD was a
reproduction of its magazines in a different medi-
um, like microfiche, so no permission was required.
The court disagreed with NGS, cancluding that the
CD was a completely different preduct from the
magazine. The Supreme Court later affirmed the rul-
ing by refusing to review it. Greenberg's case is now
in the penalty phase, and the photographer is also
using the internal memos to prove willful infringe-
ment—and boost the publisher's penalty.
Meanwhile, the saga of the CD has taken
ancther bizarre twist, Late last year, NGS released
the latest version of the CD (The Complete National
Geographic: 112 Years on CO-ROM) with a license that

adds, “We know of no misuse by anyone who has
purchased the CD-ROM with the erroneous end-
user agreement.”

Ward says he’s skeptical about the ability of NG5S
to recall the CDs. “I don't see how it’s possible for
NGS to contact buyers of the product because
there’s no mandatory registration,” he says.

Jacobsen says, “We have the names and address-
es of nearly all the people who bought the product
from the vendor because of the sales channels used;
for example, many were sold online, We are in the
process of contacting all purchasers by letter.”

Fred Ward and Douglas Faulkner’s court papers
quoting the NGS’s memos are now online at
<www.pdnonline.com/features/lawsuit/s.
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| Geographic

Gets in the

'E-Picture

Society to Sell
Its Images Online

By Yurt Neovan
Washington Post Sroff Witer

Sinewy chestahs leap across the sa-
vannuah in pursuit of prey. Grizaly
bears swipe greedily al homeward-
bound salmon. Dusk casts orange Hghi,
over- vivid panorama of the Grand
Canyos.

Since its founding in 1888, the Na-
tional Geographle Soclety has docu-
manted the world's natural mareels

theough 10.5 million Images fike theee,

culled mostly from phatographs, but
ala0 from sietches, paintings, glass
plates and daguetveotypes.

*Thiz i3 a repository for the 20th
tentury,” says Manea Mulvihill with a

grend gesture, as If etcompassing the

aweep of history, from cave drawings
to inages of leser eye surgery.

Mulvihill’s mission is to make art
work for commerce. Ap viee pregident
of the soclety’s image collection, her
job is to sell those images to busi-
nesses, which in turn use them to sall
thelr own products, Today, National

Ses PICTURES, E5, Cal. 1




i
I
B

i
05
il

)
i
t

E
i

i
i igﬁﬁ
il

ex. Baght now, the archive fillsa large
cellar in the basenvent of the socd
ety's headmarters ab the comer of
Eﬂnﬁ“&mﬂmﬁmﬂﬂ

Irigerated room that preserves orfgl-
mad flmn of more Barsun works, Mol
vitil'ys divison i charged with
seﬂ{u(llleworhoﬂlﬂlml{mmll

freefance photographers that work

for Nutional Geographic. The sock-
ehy curvently seils 500 4 1,500 mag.
€3 2 month. said Mulsthill, who de-

reportedly
Dbought fhe irrge of clods for i
e invdernationad ad campaign from
Corbis, animage databane ovwwed by
Wicoasodt Tounder Bill Gatey, ot 2
Buordred thoomand doilars
s hand go puak 2 QRice on CoURer-
il art, becawse what sclly ay art is
not npoessardy effective as  corpo-
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Bl Soratr, archivist of the Natinnal Goograghic'sinage celioction, looks sver fles in 31 tormparyture-controliad roree
that out 5 Hirnillion imay ee, nchaling some paintings and phobagraphic piinils.

0t 20,000 to $50.000. In adidition.
if thwe cormpany wants the cxchusive
rights i an iraage, they poy a premd-

Ty The wuni cart be altered o ook
more purple, or a boat may be digh
tally permoved from the original.
Porists may ask: Does 2 commer-
uals:lemmnpt&uezﬁsﬁ.cﬂhztf
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s of what we do far the
> said Wiliaen D Perry .
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Jerry:
A friend of mine from New York sent me this. | thought you would be interested.

Feb. 18, 2004
National Geographic Socliety - Contradictory Decisions by Joel Hacker, Esq.

As | previously reported, Jerty Greenberg won a $400,000 verdict in Miami against National Geographic
Society for copyright infringement arising out of the reproduction ¢f National Geographic Society's back
issues in its complets National Geographic Seciety CD. That decision was confirmed on appeal to the
11th Circuit Court of Appeals in Atianta, which upheki the determination that such use was not a revision
of the original issues but rather a new product in a new medium for a new market.

In additional \itigation against National Geographic Society concerning the same Nationat Geographi:
Society CD products, Judge Lewis Kaplan of the Scuthern District of New York has just decikied that, in
his opinion, the 11th Circuit was wrong arnd as a result he rejected similar arguments presented by
Douglas Faulkner, David Hiser, Fred Ward and other photographers.

A Unites States District Court Judge Is only required to follow a decizion rendered by its own Circuit Court
of Appeals (New York is the Second Circuit). However, since the 11th Circuit decision invoived the exact
sama -

usage in the same CD product, noymally National Geographic Society would not be permitted to re-litigate
the issue already decided by another federal court even though the plaintiffs were not the same parties.

Navarthe!as_s‘,.Judge Kaplan, on procedural grounds, determined that the intervening New York Times
V. Taslr_il decision by the United States Supreme Court raised questions as to the continued validity of the
reasoning behind the Greenberg decision. Accordingly, the Judge ruled that he had the authority 1o
congider the merits of the cases before him even though the same issues had already been determined
adversely to National Geographic Society.

The Judge then reached a diffarent result from the 11th Ci.rwit on the merits, concludi i
. L , Andihes : ng that the National
imssw?ggnaswwstm boseaun ;cll mengma was‘th justa techrch anglami limprovement, similar to a compilation of back
-Dour ume with & sea ndex, and issi
photographs at issue, nd therefore @ permissible use of the

Want to read mare of this article? Go tochitp:/imww.photosim.com/flegal107.htmi




RAY FISHER
PHOTOGRAPHER
10700 SW 72 COURT
MIAMI, FL 33156-3820
TEL (305) 6657650
FAX (305) 665-8668

To: Jerry & idaz
Fax3# (305) 667-3572
Date: March 7, 2003
Pages: 1

idaz & Jerry:

{ got this E-Mail from a friend of mine in New York, he recaived it on his E-Mail. { imagine Fred sent this
out everywhere. You may have received it. But here it is anyway. | have cleaned it up.

Ray

el » »*

Date: Fri, 7 Mar 2003 08:47:38 -0700 Subject: Fwd: A great win for copyright holders
Commants: To: STOCKPHOTO@onelist.com To: PHOTOPRO@PHOTONEWS.COM

Forwarded with permission of the author, Fred Ward.:

From: Fred Ward <<fward@erols.com> Date: Wed Mar 5, 2003 9:50 pm
Subject A great win for copyright holders

Dear Friends,
In an ocean of bad news it is a great pleasure to report some terific news today:

| have been in Miami for the past week and a half observing and assisting in my lifelong friend Jerry
Greenberg's jury trial for damages against National Geographic Society.

In 2001 Jerry prevaited in his appeal in Atlanta's 11th Federal Court of Appseals where the court found
that Nationai Geographic's Complete National Geographic set of CDS were infringing products. Jerry's
case was remanded to Miami (where it began) for damages. Geographic massive team of attorneys,
stacks of oversized graphics, and & parade of notable witnesses (including the Geographic's CEQ
John Fahey and Board member and astronaut Michae! Collins) did not impress the jury whose eight
members found unanimously that National Geographic was guilty of williully infringing Jerry's
copyrights. The jury awarded Jerry the maximum allowed under the law...... $100,000 each for four
infringements, $400,.000.

Jerry's motion for a permanent injunction against the infringing products and a motion for his legal
foes will be heard shortly,

For riow, the message is clear. With copyright and resolve, anything is possible.
Frad Ward

e Jovd : 593859950 TE:8T EQBZ/LB/2@
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Subject: A great win for copyright hoklers

Dear Friends, '

In an ocean of bad news it is a great pleasure 1o report some terrific news today:

I have been in Miami for the past week and a half observing and assisting in my

lifelong friend Jerry Greenberg's jury trial for damages against National Geographic Society.

In 2001 Jerty prevailed in his appeal in Atlanta's 11th Federal Court of Appesls where the court found that
National Geographic's Complete National Geographic set of CIDs were infringing products. Jerry's case was
remanded to Miami (where it began) for damages. Geographic massive team of attorteys, stacks of oversized
graphics, and a parade of notable witnesses (including the Geographic's CEO John Fahey and Board member
and astronaut Michael Collins) did not impress the jury whose ¢ight members found unanimously that National
Geographic was guilty of of willfuily infringing Jerry's copyrights. The jury awarded Jerry the maximum
allowed under the law...... $100,000 each for four infringements, $400,.000. Jersy's motion for a permanent
injunctionr against the infringing products and a motion for his legal fees will be heard shortly.

For now, the message is clear. With copyright and resolve, anything is possibie.

Fred Ward

Howard M. Paul Phone: (303) 829-5678 Fax: (303) 871-8356
hmpaul@ecentral.com

Photography for Communication & Commerce http:/howardpaul. photofolio.com
Emergencyi Stock hitp://www.emergencystock. photofolio.com

"We take photographs with our hearts and we take photographs with

our minds. The camers is nothing more than 3 tool.” —- A, Newman

PhotoPRO is a feature of (PNN) Photo News Network ®

DogBark.com: Reliable, personable and sometimes a little comical.
Web hosting with photographers in mind. http:/dogbark.com/pnn

This message is copyrighted 7 Mar 2003 by the author and PNN
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ldaz & Jerry; Here is a new ‘More Stuff on Greenberg’
Ray '

Subj:[Fwd: Greenberg vs. National Geographic Updaie)
Data:3/7/03 8:26:08 PM Eastern Standard Time

From: alfrance@earthlink.net

To:suerayb24@aol.com

Sent from the Intemet (Details)

More stuff on Greenberg.

Al

Raturn-Path: <memberupdate@asmp.org>

Received: from hall. mail.mindspring.net {{207.69.200.60))

by emu (EarthLink SMTP Server) with ESMTP id 18RpsN3cCAINZFNX0

Fri, 7 Mar 2003 13:32:59 -0800 (PST) ‘

Received: from user-2ivefSv.del. mindspring.com ([165.247.60.191))

by hall.mail.mindspring.net with esmtp (Exim 3.33 #1)

id 18rPNx-00008¢-00; Fri, 07 Mar 2003 16:28:09 -0500

Mime-Version: 1.0

X-Sender. egoertz@mail. mindspring.com

Message-id: <v04210102badeb0800e75@[165.247.60.37]>

Date: Fri, 7 Mar 2003 16:27.09 -0400

To: memberupdate@asmp.org

From: ASMP Membar Alert <memberupdate@asmp.org>

Subject: Greenbarg ve. National Geographic Update .
Content-Type: multipart/alternative; boundary="c===========_-11 B85053483=2=_ma=sss=sscosom=
X-Mozilla-Status2: 00000000

To: ASMP Membership
From: Eugene Mopsik
Re: Gresnberg va. National Geographic

The U.S. District Court in Miami, Florida in the matter of Greenberg vs. National Geographic has
awarded the maximum statutory damages of $100,000.00 for each of 4 works infringed. The frial took
sevan days ending on March 5th, The possibility of appeal by both parties still exists. ASMP has been
a major supporter of the photographer in this case, providing financial assistance to Greenberg,
consultations with him and his attorney, and an amicus curiae ("friend of the court™) brief on his behalf.

This is a big win for photographers, and both Jerry Gresnberg and his attorney, Norman Davis, of
Steel Hector & Davis in Miami, Florida, are to be congratulated. Greenberg also deserves thanks from
ali photographers for having the determination to kesp going with this case in spite of all that it has
cost him in terms of money, time and energy. Thanks are also due to Victor Periman of ASMP, and to
Patricia Falch, attomey in Chicago, for writing ASMP's amicus curiae brief and to all those who have
;u&pzor::ed .éerry Greanberg and ASMP's other legal efforts through their contributions to the Legal

ion Fund.

Some months ago, the US Court of Appeals for the 11th Circuit had reversed the District Court in
Florida and ruled in favor of ASMP member Jerry Greenbery. Greenberg contended ihat the CD-Rom
was a new work that contained substantial elements in addition to the republication of Geographic's
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Returmn-Path: <owner-photopro@PHOTONEWS. COM>

Received. from fido.photonews.com ([216.183.105.121))

by sparrow (EarthLink SMTP Server) with ESMTP id 18R10P4Dgq3INZFj V0
Fri, 7 Mar 2003 08:47.56 -0B00 (PST)

Received: from fido.photonews.com (Jocalhost [127.0.0.1])

by fide.phutonews.com (Postfix) with ESMTP

id E1B0435B22A,; Fri, 7 Mar 2003 10:47.55 -0600 (CST)

Received: from PHOTONEWS.COM by PHOTONEWS.COM (LISTSERV-TCP/IP release 1.8¢)
with spool id 813524 for PHOTOPRO@PHOTONEWS.COM,; Fri, 7 Mar 2003
10:47:55 -0600

Delivered-To: photopro@photonews.com

Received: from stan sublimemail.com (stan sublimemail. com [66.45.27.2001) by
fido.photonews.com {Postfix) with ESMTP id 1C5B35B121 for
<PHOTOPRO@PHOTONEWS.COM>; Fri, 7 Mar 2003 10:47:55 -0600 (CST)
Received: by stan sublimemail com (Postfix,

from userid 777) id 114ED7AS9FD, Fri, 7 Mar 2003 10:47:55 -0600 (CST)
Received: from pop.ecentral.com (emu.ccentral com [216.87.92.5]) by
stan.sublimemail.com (Postfix) with ESMTP id 5B95B7A69EC for
<PHOTOPRO@PHOTONEWS.COM=>; Fri, 7 Mar 2003 10:47:54 -0600 (CST)
Received: from locathost (localhost.ecentral.com [127.0.0.1]) by
pop.ecentral com (Postfix) with ESMTP id C6D5C579B,; Fri, 7 Mar 2003
09:47:43 .0700 (MST)

Received: from pop.ecentral.com ([127.0.0.1]) by localhost (emu.ecentral.com
[127.0.0.1:10024]) (amavisd-new) with SMTP id 86184-09; Fri, 7 Mar

2003 09:47:43 0700 (MST)

Received: from powerspec {p124.dialup.ecentral.com [216.38.223.124]) by
pop.ecentral.com (Postfix) with SMTP id 8656E5833, Fri, 7 Mar 2003
09:47:41 -0700 (MST)

X-Sender; hmpaul@pop.ecentral.com

X-Mailer: QUALCOMM Windows Eudora Pro Version 4.0.1

MIME-Version: 1.0

Content-Type: text/plain, charset="us-ascii”

X-Virus-Scanned: by amavisd 2003.02.05 on emu

X-Filtered-BY: SublimeMail (http:/sublimemail.com)

Message-ID: <20030307164741 9656E5833@pop.ecentral cony>

Date: Fri, 7 Mar 2003 09:47:38 -0700

Reply-To: PhotoPro@PHOTONEWS.COM

Sender: pbotopro@PHOTONEWS.COM

From: "Howard M. Paul" <bmpaul@ECENTRAL.COM>

Subject. Fwd: A great win for copyright holders

Comments: To: STOCKPHOTO@onelist.com

To. PHOTOPRO@PHOTONEWS.COM

Precedence: list

X-Mozilla-Status2: 60000000

PAGE @1

**FOTOCARE** The little shop grew into a big store with an at home feel. Tt's
staffed by people who listen and care. hitp://www.fotocare.com 212-741-2990

Forwarded with permission of the author, Fred Ward.:
From: Fred Ward <<fward@erols.com>
Date: Wed Mar 3, 2003 9:50 pm




Gem Book Publishers
7106 Saunders Court

- Bethesda, MD 20817
Tel (301) 983-1990

FAX (301) 983-3980

fward @erols.com

March 6, 2003

Dear Jerry,

Here is what Andy and 1 have worked our so far in answer to David Walker’s queries. If this

is OK with you, T think I'll send it along to Walker and also to Pickerell and see if this mects
their needs.

Let me know cither way.

Congratulations again, I spoke to Garrert about it on my way to the airport and told him what
to tell the Old Farts Club at noon for the monthly mecting, which T missed, He apreed to give
what is usually my report to the group.

I just got back in and am looking at a lot of snow still on the road and in our yard, and mud
everywhere. Mcessy messy. -

I'd rather be in Bayfront Park, ’
. - s 7

7
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After a six-day jary trial conducted by Magistrate Judge Simonton in the United States,

District Court for the Southern District of Florida, the jury found that the Narional
Geographic Socic?: had willfully infringed the 4 works at issuc in the case, which had
been included in Cleographic's popular CD-ROM set entitled the "Complete National
Geographic, 108 years of National Geographic Magazine on CD-ROM." The works
consisted of 4 sets of photographs or‘igmaﬂy published in the National Geographic
Ma{azine. The jury awarded Mr, Greenberg $100,000 in statutory damages for each
work. National Geographic had argued that they had not willfully infringed but had
instead relied on oral and writen opinions from 2 number of lawyers, including Robert
Sugarman of New York, Judge Kenneth Swarr from Chicago, the late Judge Leon
Higginbotham, the formet chicf judge of the Third Circuit Court of Appeals and
Gco]%raphlc‘s eneral counsel, Terry Adamson, Each of these lawyers had opined that
the National Geographic Magazine had the right under copyright law to reproduce the
Grecnbcrgf photographs in the CD-ROM set The jury apparently rejected the reliance
of counsel defense in determining that Nationsl Geographic had willfully infringed.
This is the first time in Geographic's history that it had Leen found liable for willful
infringesment. Natonal Geographic faces additional litigation in New York and
elsewhere arising from its sale of this same set and related products.

http:/lwww.amls.cnmffw-.\rdf .
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Gem Book Publishers
7106 Saunders Court
Bethesda, MD 20817

Tel (301) 983-1990 |
FAX (301) 083-3980 |

fward @erols.com
hupo/ fwww.erols.com/fvard/

March 6, 2003

Dear Jerry,

Here is what Andy and 1 have worked our su far in answer e David Walker’s queries. If this
ie:’ OK with you, I think I'll send it along to Walker and also to Pickerell and see if this meets
eir needs.

Let me know cicher way.

Congrstulations again, I spoke 0 Garreu ahout it or my way to the airport and told him what
to tell the Old Farts Club at noon for the monthly mecting, which T missed. He agreed to give |
what is usually my report to the group. |

T just Ei::t back in and am looking ar a lot of snow still on the road and in our yard, and mud
everywhete. Mcssy messy.

I'd rather be in Bayfront Park. - ;

7

After a six-day jury wial conducted by Magistrate Judge Simonton in the United States
District Court for the Southern District of Florida, the jury found that the Narional |
Geographic Society had willfully infringed the 4 works at issue in the case, which had |
been included in Geographic's popular CD-ROM set entitled the "Complete National
Geographic, 108 years of Nationg! Geo%ra hic Magazine on CD-ROM." The works
consisted of 4 sets of photographs orig naﬁy published in the National Geographic
Ma;.],r; zine. The jury awarded Mr, Greenberg $100,000 in statutory damages for each
work. Nationa) GeoFraphic had argued that they had not willfally infringed but had
instead relied on oral and written opinions from a number of lawyers, including Robert
Sugarman of New York, Judge Kenneth Starr fiom Chicago, the late Judge Leon
Higginbotham, the former chief judge of the Third Circuit Court of Appeals and
Geoﬁlmi‘]hw‘s general counsel, Terry Adamson, Each of these lawyers had opined that
the National Geographic Magazine had the right under copyright law to reproduce the
Greenbcrg]; photographs in the CD-ROM set The jury apparently rejected the reliance
of counsel defense in determining that National Geographic had willfully infringed.
This is the first time in Geograpﬁic's history that it had Eeen found liable for willful

infringement. Nadonal Geographic faces additional litigation in New York and
elsewhere arising from its sale of this same set and related products.




Subj: More about NGS lawsuits in Photo District News
Date: Thursday, August 1, 2002 1:21:39 PM

From: fward@erols.com

bee: ‘

Photo District News has some material both in the monthly magazine
(which | haven't seen yet) and online.

You can see two different pieces of the PDN material online by logging
on as you see below.

You can log onto:

www.pdnonline.com/featﬁres/lawsuitl

to get to the overall page about NGS. David Walker wrote this piece

mainly from the viewpoint that NGS was willful in its infringement

because of all the internal memos and letters that we got during
discovery. It then lists many of the memos and what they contained.
Conclusion, they're guilty of willful infringement because they were
advised by outside attorneys and by their top staff department heads not
to publish the CDs without paying. :

There is a second piece to the article that you reach by logging onto:
http://pdn-pix.com/features/lawsuit/weingrad_sec_v.pdf
The pair will give you a good insight into what's been happening in the

case.

Fred

- Headers
Return-Path: <fward@erols.com>
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Subj: The TERMS from NGS on their new Website for selling
picture rights | '
Date: Saturday, November 30, 2002 11:25:47 PM

From: fward@ erols.com
To: lulukiku@ aol.com
Jerry,

Here's the NGS TERMS as stated on their Website.

Fred

TERMS AND CONDITIONS OF USE

THESE TERMS AND CONDITIONS OF USE ARE A LEGAL AND BINDING
AGREEMENT BETWEEN YOU, YOUR

COMPANY, YOUR EMPLOYER AND YOUR CORPORATE CLIENT, AS THE-CASE MAY
BE, (COLLECTIVELY "YOU")

AND NATIONAL GEOGRAPHIC SOCIETY ("NGS"). Please review these Terms and
Conditions fully

before You continue to use this website or download any image. By using this
site or

downloading an image You agree to be bound by these Terms and Conditions.
If You do not

agree, please discontinue using this site. NGS reserves the right to change
the Terms and

Conditions at any time without prior notice. Your continued access or use of
the website

and/or the images that appear on the website after such changes indicates
Your acceptance

of the Terms and Conditions as modified. it is Your responsibility to review
the Terms and

Conditions regularly. The Terms and Conditions were last updated on April
18, 2002.

Ownership. This website is owned by NGS. All of the content featured or

12/1/02 America Online : Lulukiku Page 1
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displayed on this

website, including, but not limited to, text, graphics, photographs, images,
illustrations

and software ("Content") is owned by NGS or its licensors. Such Content may
not be used in

any manner without express permission from NGS.

You may obtain express permission, in the form of a license, to use the

images on this

website (the "Images"). The Images are not sold, they are licensed as
described in the

written documents that accompany the Image (delivery memo, rights release
and payment

invoice). All Images are licensed under the Terms and Conditions as specified
at time of

purchase. All rights not specifically granted are retained by NGS.

No Assignment. No licenses may be sublicensed, transferred or assigned. You
agree not to

make, authorize or permit any use of any Image on this site except as
specifically set

forth here and on the delivery documents.

No Trademark License. A license of image(s) through this website does not
include any

license to use the National Geographic name or trademarks, and You
expressly agree not to

use the National Geographic name or trademarks except pursuant to a
separately negotiated

and written trademark license signed by NGS.

Comp Usage. NGS grants You the non-exclusive and non-transferable right to
copy Image(s)

from this site onto one computer for one user at a time for Comp Usage and
browsing only.

Comp Usage means the creation of a rough layout or comprehensive
rendering of a proposed

work for client review, internal company review or testing. The Image may
not be used in

any materials distributed outside of Your company or to the public, including
any online

12/1/02 America Online : Lulukiku Page 2




or other electronic distribution system {(except You may transmit comps
digitally or

electronically to Your clients for their review) and may not be sold or
sublicensed alone

or as part of any product. Images You receive on CD-ROM or transparency
are subject to the

same limits for Comp Usage unless and until You pay for a use license.

Other Usage. Permission to use Image(s) is only granted for the use
specified in the

documents transmitted to you with the Image (delivery memo, rights release
and payment

invoice) and for no other purpose, including promotional and/or electronic
usage.

Permission is only effective after You pay the invoice and no rights are
granted by Your

possession of the Image(s) or the delivery documents.

Exclusive rights may only be granted by NGS subject to the availability of
such rights and

subject to additional fees. Exclusive rights cannot be obtained through the
website. You

must contact NGS directly to inquire about exclusivity. All licenses are non-
exclusive

unless otherwise expressly noted by NGS on the delivery documents.

Limits on Use. You agree not to use the Image(s) in any way that could be
considered

defamatory, pornographic or fraudulent, either by making physical changes
to it, or in the

juxtaposition to accompanying text.

No model release or other releases exist on any images unless we so specify
in writing.

You agree to indemnify NGS against all claims arising out of the use of any
images where

the existence of a model release has not been specified in writing by NGS. In
any event,

the limit of liability of NGS shall be the sum paid to it per the invoice for the
use of

12/1/02 America Online : Lulukiku Page 3




the particular photograph involved. You will hold NGS harmless from all claims
for the use

of the Images, including defamatory use. NGS reserves the right to deny any
use of an

Image which it determines to be inappropriate.

NGS gives no right or warranties with respect to the use of names,
trademark, logo types,

registered or copyrighted designs or works of art depicted in any picture,
and You must

satisfy Yourself that all necessary rights, consents or permission as may be
required for

reproduction are secured.

Return/Destruction of Images. If You request delivery of an Image(s) by CD-
Rom or 35 mm

dupe, the Image(s) must be returned to NGS within fourteen (14) days after
the invoice

date. Unless a longer period is requested and granted by NGS, You agree to

pay NGS a

holding fee of $1 per day per Image after the fourteen (14) day period until
You return

the Image(s) to us.

You further agree to pay $100 for each lost or damaged duplicate Image or
transparency, to

cover NGS' shipping, handling and laboratory processing costs. This
stipulated damage

provision is a material part of this contract and NGS agrees to release the
Images to You

only if You agree to be bound by this stipulated damage provision. You agree
to assume

full liability for Your employees, agents, assigns, messengers, and freelance
researchers

for any loss, damage or misuse of the Image(s).

After Your license has expired, or after You have evaluated any copy made
for Comp Usage,

alt reproducible copies of the Image must be erased or destroyed to prevent
unauthorized
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use of the Image.

Tear Sheets. In the event You use any Image(s) in publications, You must
provide NGS with

one (1) free copy or tear sheet of such publications immediately upon their
production.

Additional Uses. You agree to advise NGS in writing of any additional extended

use of the

Image(s) prior to publication. If You fail to advise NGS PRIOR to publication,
You agree ,

that the fair stipulated damage for the additional use of the Image is triple
the original

fee.

Duplication Fees. If You do not use any of the Image(s) You agree to be
responsible for
all duplication fees.

Credits. Images used editorially must bear the credit line specified by NGS on
the

delivery documents. Regardless of use You must provide copyright
protection to the

copyright holders of all Images.

Cancellation. If You license an Image but then choose not to reproduce it in
any way for

any purpose, You are required to send NGS a written request for cancellation
of the

license within thirty (30} days of the date of the license, and a full credit or
refund

will be given. There will be no credit or refund given after 30 days.

Disclaimers. This Website and its content are provided "as is" and NGS
excludes to the

fullest extent permitted by applicable law any warranty, express or implied,
including,

without limitation, any implied warranties of merchantability, satisfactory
quality or .
fitness for a particular purpose. NGS will not be liable for any damages of
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any kind

arising from the use of this site, including, but not limited to, direct,
indirect, '

incidental, punitive and consequential damages. This disclaimer of liability
applies to

any damages or injury caused by any failure of performance, error, omission,
interruption,

deletion, defect, delay in operation or transmission, computer virus,

communication line

failure, theft or destruction or unauthorized access to, alteration of, or use
of records,

whether for breach of contract, tortious behavior, negligence or under any
other cause of

action. You, not NGS, assume the entire cost of all necessary servicing,
repair or

correction due to Your use of this website.

There may be links to other websites from this website; however, these
other websites are

not controlled by NGS and NGS is not responsible for any content contained
on any such

website or any loss suffered by You in relation to Your use of such websites.
You waive

any and all claims against NGS regarding the inclusion of links to outside
websites or

Your use of those websites.

Some jurisdictions do not permit the exclusion or limitation of implied
warranties or

liability for certain categories of damages. Therefore, some or all of the
limitations

above may not apply to You to the extent they are prohibited or superseded
by state or

national provisions.

CAUTION: ANY ATTEMPT BY ANY PERSON TO DELIBERATELY DAMAGE ANY WEB
SITE IS A VIOLATION OF

CRIMINAL AND CIVIL LAWS. SHOULD SUCH AN ATTEMPT BE MADE, NGS
RESERVES THE RIGHT TO SEEK

DAMAGES FROM ANY SUCH PERSON TO THE FULLEST EXTENT PERMITTED BY
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LAW.

Dispute Resolution and Governing Law Any and all disputes arising out of,
under or in '

connection with this Agreement, with the exception of copyright claims,
including without

limitation, its validity, interpretation, performance and breach, shall be

settled by

arbitration in Washington, DC pursuant to the rules of the American
Arbitration

Association. Judgment upon any award rendered may be entered in the
highest court of the

forum, state or federal, having jurisdiction. This agreement, its validity and
effect,

shall be interpreted under and governed by the laws of the District of
Columbia, and You

agree that the arbitrators shall award all costs of arbitration, including legal
fees, '

plus legal rate-of-interest to the successful party. Copyright claims shall be
brought in

the Federal court having jurisdiction.

If NGS is obligated to go to court, rather than arbitration, to enforce any of
its rights,

or to collect any fees, You agree to reimburse NGS for its legal fees, costs
and

disbursements of NGS is successful.

No Waiver. No action of NGS, other than an express written waiver, may be
construed as a

waiver of any clause of this contract. In the event NGS does waive any
specific part of

this contract, it does not mean NGS waives any other part. Should any of the
above

paragraphs be unenforceable, the other paragraphs will remain in full force
and effect.

UCC. You agree that the terms of this agreement are made pursuant to
Article 2 of the

Uniform Commercial Code and agree to be bound by same.
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———e e ———— Headers
Return-Path: <fward@erols.com>

Received: from rly-xd05.mx.aol.com (rly-xd05.mail.aol.com [172.20.105.170]) by air-
xd03.mail.aol.com (v89.21) with ESMTP id MAILINXD31-1130232547; Sat, 30 Nov 2002 23:25:47 -
0500

Received: from smtp-hub2 mrf.mail.ren.net (smtp-hub2.mrf.mail.rcn.net [207.172.4.76]) by riy-
xd06.mx.acl.com (v89.21) with ESMTP id MAILRELAYINXD56-1130232530; Sat, 30 Nov 2002
23:25:30 1900

Received: from smtp01.mrf.mail.rcn.net ([207.172.4.60])
by smtp-hub2.mrf.mail.ren.net with esmitp (Exim 3.35 #4)
id 18ILfe-000530-00
for lulukiku@aol.com; Sat, 30 Nov 2002 23:25:30 -0500
X-Info: This message was accepted for relay by
smip01.mrf.mail.ren.net as the sender used SMTP authentication
X-Trace: UmFuZGotSVadqjizgVj3Ub+cVCvIBF8zLgScsANLSZXISHANCnPGyzFVUOTDR9TK
Received: from pool-141-156-188-108.esr.east.verizon.net ([141.156.188.198] helo=erols.com)
by smtp01.mrf.mail.ren.net with asmtp (Exim 3.35 #4)
id 18ILfe-0001MJ-00
for fulukiku@aol.com; Sat, 30 Nov 2002 23:25:30 -0500
Message-ID: <3DES8F7C.4050707 @erols.com>
Date: Sat, 30 Nov 2002 23:26:36 -0500
From: Fred Ward <fward@erols.com>
Reply-To: fward @erols.com
Organization: Gem Book Publishers
User-Agent: Mozilla/5.0 (Macintosh; U; PPC; en-US; 1v:0.9.4) Gecko/20011022 Netscape6/6.2
X-Accept-Language: en,pdf
MIME-Version: 1.0
To: "Greenberg, |daz & Jerry" <lulukiku@aol.com>
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Gedgra-phic‘
Gets in the

E-Picture

Society to Sell
Its Images Online

By Yunt Necvenr
Washington Post Seaff Writer

Sinzwy cheatahs leap scross the sa-
vanpah in pursuit of prey. Grizaly
bears swipe preedily at homeward:
bound salmon. Dusk casts orange light
over'3 vivid panorama of the Grand
Canyon,

Sincr its founding in 1888, the Na-
tonal Geographic Society has docu-
mented the world's matural marvels
through 10,6 million images like these,
culled mostly from photagraphs, but
also from sketches, palntings, glass
plates and daguerreotypes,

“This is a repository for the 20th
century.® says Manma Mulvihil with a
grand gesture, a8 if encompassing the
swaep of history, from cave dirawings
to imagees of laser eye surgery.

Mauras Mulvihill eads Natioaal
Seouraphic's snline effort to seli tha
saclety's images to businessas.

Malvihill's mission is to make art
O e s e e besedent
of the @ s image ool , het
job in to sell those images to busi-
neases, which in turh use them to sl
thelr own products. Today, National

Ses PICTURES, E5, ol ]




ety’'s headguarters
1Tt and M Streets in Northwest
Waahington, 23 well 28 a smaller re-

i oo that preservesonigh-

filmn of more Gimoun workes, M-
vihil'y division is charged with
eliing the works of 140 hdlme and
freelance that worls
for National Geogrephic. The soci-
ety purnentiy selle 600 to 1 500 mag-
#8 23 month. said Mubvihill, who Je-
dined to disdoswe specific rvenme
fgres,

The potentia! profit is bigh for im-
ages with corporate salue. Kicresclt
Comp. for exanple, repotedly
bought the imuge of clouds for its
nek vdervational ad campaige from
Cotbia, mumage database cuned by
Wicrosedt [pander Bill Gabes, for 2
couple huorired thoosand dollars
s hard 40 put 2 price on Covamer-
il art, breasse what sclls as art is
oot recessucly effoctive 23 ¥ eorpo-

<064 20,000 to $50,090. In askdition,
if whe cormuny wants Ibe cochusive
rights te wn image, they posra premi-

k.
[itharz are pyore expensive simply
because ther are harder (0 obdain,
ach zs shots of the sunken Titanic,
vehich requiced 5 boat crew, lighting
equipmeat and divers.

Mokt of e images i Marional
Goographics massie archivs are
those cosunissioned by the maga-
zine for certain profects gach as v
wnr with arctic amives.or ex;
to the Congd. Buk becse Mulvihill
ats % an agenk b thooe photog
phers, they may bod axsgrments o
shoot g setien intended for 5 Uniled
Nirlines afverti g

tric generator, a bald eagle, and 3
picture of 3 kayaker’s trnginciking
harvits prasping a paddle.

wwnw. wwashiongtonmos t.comytechrmlogy

When ey cza’t bnd something
to suit their message, businesseacan,
also doctor most of the smages ey
sy The suni can be 23tered to ok
mose purple, or 2 boat may be digh-
tally remowed from the original

Puriats nsxy asic Boes 2 commer-
cial gale coerapt the artistic walue of
an image?

“Nothing we do ever drires the
production of what we do for the
magarioe” zaid William D, Penry I,
sales manager lor National Geo

ways the Geographic can think of o
et ooy phobos of endangered spocies
anad vanishing habiats cut there, the
chance thal they will survive u that
wmach greater,” said Sartere, who has
been phoiographing in Motk and

N : j ° A NCHAR A= IAMSTP?— DY VTS
H Sormatr, archivist of the Matioaal Geographic's lays coliociien, kooks evar fes in 3 barsparire-contralicd rooms
that houses 1 million image, inciuding seme paintings and phatographic pids,

South America for the sodety for 2
dogen years,

“From 3 ootenercial point of
view, [Nationaf Geographic s} onti-

tbmnfcmmﬁ::mmlt.mhl_o
generale revente aay way you can

§7,000 tp $15,000, Mulvialll s,

National Geograghic started in-
stulEng the images on ther now B
temt in cidd-surroer this year, 2nd
Fanning them in at 2 rate of abmust
500 2 weeic It plary {0 hawr the -
tial crop of HO00 in the syslera by
Thaoksgiving.




e

Volume 12,

e Med |a\/\/eek|y
. diaweekly.com
No. 45 » December 14,1398 THE NEWSWEEKLY FOR DicITAL MEDIA MANAGERS www.emedi y.corm

-

Photoshop plug-infrom -
Extensis offers vector -
drawing, text.handlmg

BY DANIEL DREW TURNER

= Extensis this week pulled
' ﬁ m the veil off PhotoGraphics
1.0, its plug-in that adds vector draw-
ing and text handling features to
Adobe Photoshop 4.x and later. Set to
ship on Jan, 25 for Mac OS and Win-
dows 95, 98 and NT: PhotoGraphics
will cost $150, Extensis said.

Ted Alspach, Extensis senior product
‘marketing manager, said that Photo-
Graphics was conceived not to replace
Adobe Illustrator or Macromedia Free-
Hand, but more as'a workflow system
_for graphic designers using Photoshop
.- whot find" themselves: launching .draw-. .
ing applications in order to complete a

= = = n m mDesign Tools m Graphics m Scanners/Digital Cameras

“Ph‘nt”oliraphics

IR TR R R R R R R

few simple tasks, such as placing text
along a path.
PhotoGraphics grew out of Extensis’

. PhotoText plug-in, Alspach said, and

retains all its text layout and effects
_functions, with additions such as

super- and subscript.

1.0 exposed

~ Going in circles.
Extensis’
PhatoGraphics
1.0 plug-in’
can create vector
transparencies - -
and place and -
format muitiple’
“blocks of
text along a path .
or object

The vector drawing tools: in‘:Photd- '

Graphics are intentionally reminiscent

of Ilustrator’s, Alspach said, complete

with Illustrator-like - keyboard shol

cuts. Artists will be able to use Bezier -

curves to create vector shapes and to

See PHOTOGRAPHICS, page 10 »°

[ CASE STUDY )

Society scans its arch1ves
for digital consumption

BY ERIC A. TAUB
With their bold yellow spines, striking
photography and magnificent maps,
National Geographic magazines are
collector’s items in many homes; stacks
lie dusty in thousands of attics, too
cherished to be thrown away. Now the
National Geographic Society has
“brought its archives to life by putting
the contents of every issue since its
1888 inception on a set of CD-ROMs.
More than 190,000 pages and 109
years of history are reproduced and in-
dexed in The Complete National Geo-
graphic, including every article, photo-
graph, page map and advertisement.
“We code-named this project ‘Ever-
est,” partially because we had not real-
ized the enormity of this undertaking,”
said Larry Lux, senior vice president and
managing direcior at National Geo-
graphic Interactive, a for-profit division
of the National Geographic Society.

8 | EM.EDIJBK\WEEKL‘Y 12.74.98

National Geographic scans
a century of issues for CD

product as possible, with-

Settmg up base camp
The National Geographlc
Society, based in Washing-
ton, D.C., decided in 1995
to archwe its magazine con-
tent as a resource for stu-
dents .and ‘educators. Na-’
tional -Geographic sought
a product that would. be
as faithful to the print

out’ any -extraneous bells
and whistles.

“We were not going to in-
troduce video or delete any.
content,” Lux said. “We
knew that we couldn’t im-
prove the-print version of the magazine,”

One of the first tasks was deciding
how to format the content. The team
considered converting the pages to
Adobe Acrobat PDF or coding the text
in HTML, but it decided against both
options, according to Tom Stanton,
National Geographic Interactive vice
president of operations. Copyright was

Man about town. Larry Lux led the effort to digitize
more than 100 years of National Geographic magazines.

the primary concern: Stanton said
team members feared that if they re-
arranged information in any way,
they’d have to reacquire certain copy-
rights. So they reproduced the content
in such a way that consumers can’t cut

and paste information.
Although they said they wanted to
See ARCHIVES, page 11 »
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Archives

Continued from page 8

include everything in the bound maga-

zines, they soon realized it wasn’t feasi-
- ble to include the many two-sided gate-

fold maps because the scanning process

was too complex.

Beginning the ascent

In August 1996, National Geographic
commissioned Dataware Technologies of
Cambridge, Mass., to design a familiar
and easy-to-use interface for the product.

“Qur focus group testing told us that
people wanted to be able to use this
product without having to read any
manuals, Lux said.

Each: disc’s opening screen displays
thumbnails of the magazine covers;
clicking on a cover opens the table of
contents for, that issue.

"Indexing was the next decision. Lux
and his associates said they ruled out
using OCR to generate full text searches.

“We didn’t think the value would
justify the resources to put it into

“place,” he said.

. National Geographic had long in-.

dexed its issues for internal purposes,
s0 much of the search data, such as ar-

~ewticle-titles, . dates and photographers,
was -availableT Drataware™incorporated.

PriChefE_, - “it's not printing

that information into a searchable
index using its CD Author Develop-
ment System, manually indexing the
magazine’s advertisements as well.

National Geographic and Dataware
chose Document Automation Develop-
ment of Overland Park, Kan., to scan
the magazine’s pages. That company’s
propriety software, DocuTrak, indexes
and tracks images and information,
which helps automate the workflow.

For internal quality control, DAD in-
dexed each page it scanned, entering
the page number, volume and year into
a database; identifying whether content
was editorial or advertising; and noting
where editorial ended and ads began.

DAD worked from three sets of mag-
azines: a master and two backups. Two
sets also went to Dataware. Short on
some issues, Lux’s staff canvassed
garage sales and used'bookstores, and
contacted individual collectors to ac-
quire missing copies.

DAD used Hewlett-Packard ScanJet
4C scanners; DocuTrak automatically
prompted the scanner operator to place
the correct page on the glass, The com-
pany added two manual levels of qual-
ity control; Each day, staff members
checked the previous day’s work. to
make sure all the pages were scanned.

Later. they:checked the CDs and com-

magic, it's printing science...”_

When it comes to printing:

\print

-..there is no equal'!

print different,

'; printChet js a print-.
B ion that sits™”

hef =

7o boost the printing power of any application, add the.

« to your print dialog today... To order, call (800) 648-6840
' ---OF Uy our demos, print recipes, & multimedia tutorials

. .60-d.
.money-back .- $350 PrintChef Pro®
. guaraniee. . $450 fPnntTra\cker
p

e ask about- -
C . our PmPa?ks ;

Variable Data
Variable Images
Booklets
Impositions
Printer Marks
Multi-Ups

Bar Codes
Security ‘
Loggin
Collected Files
New Paper Sizes
LLabels S
Watermarks

for ANY grinter and AN Yapphcahon-— aftirrone pa ckagel

button

2printChef-:

-at WWW. mmdgate.com

..forIntermational ca'llers

Worldmd +(931)'037-68
. Fax.Orders; (9

pared the scanned images
with the original pages.
Color correction was
modest. National Geo-
graphic wanted to replicate
the original look of each
page ‘as closely as possible.
If originals were saturated
or washed out, the image
was kept that way. If a page
was printed off-center in the
magazine, it was scanned
off-center. Older issues with
damaged covers were elec-

NATHOINAT

;(ﬁoﬁkann

J
a
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Lanishing Mpiries

trorucally restored by copy- Birds of paradise. This cover from September 1995 is one
ing and pasting from others’ of more than 190,000 pages scanned.

in Adobe Photoshop.

A year’s issues — about 2,000 pages
— were scanned each day. Every
evening, DocuTrak compressed the im-
ages and moved the files to a Panasonic
CD-ROM burning station, clearing the
Windows NT server for the next day’s
input. DAD burned two sets of CDs: a
set containing JPEG images that was
sent to Dataware to be incorporated
into the product, and a noncompressed
backup disc.

Reaching the summit

Lux said he and his development
partners struggled to maintain the
quality of the scanned images and

limit the number of CDs.

“We didn’t know how many discs
most people could deal with,” he said.

Apparently, 31 isn’t too many. Na-
tional Geographic has sold 300,000 of
the $150 CD-ROM sets since the pack---
age was released in the fall of 1997,
making it the best-selling reference
product in North America, according
to Lux. (A $199 four-disc DVD, ver-
sion, not included in these figures, was
released this fall.) Yearly updates are
available on disc. National Geographic-
hopes that by the end of 1999, cus-
tomers will be able to download up-
dates from the Internet. @& . .
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1-877-462-2272

Mirarmar Systems, Inc.

dﬁves dnd more betweeh a Windows NT 0 |
Workstuﬂon or Server' und a Mac0S: muchme’

“»' Print to AppleTalk or Pos!Scnpt Printers from a PC
~* Complement AppleTalk Flle and Print Senm:es on NT

» Use NT Worksiation as an AppieShure File Server . |
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Publishers Side With NGS Over, Photos In Reuse Case

Posted November 4¢h, 2007 by Julia Dudnik Stemn

Y

in uddition 10 erlirely unauthonzed tmage use, reuse of images beyond the scope of the enginal licensing agrecment is a

prodainent issae iu the business of sieck licensing. The best-publicized, precedent-selting case of this najure is 1997"s Tasini v.
The News York limes. Alter a series of appeals, the newspaper lost to the freclance writer, with the eourt deciding that vepublishing
copyrighted work in a database, cutside of the original-publication’s conlexi and without permussion or compensation. constiiuied |

infringement.

Anotber Jandrmurk case v will ufTect how iusgery is reused, Greenbery v, National Geographic Suciety, is currently moving
closer to final reselulion. The general counsel of the National Press Photographers Associalion, Mickey H. Osterreicher. has
penned s fu-dvprh b pladee-binage oitine of the issues, In this fawsuit, photographer Jerry Greenberg sued the magezine
publisher in 1997 for ceproducing his anages on a compilation CI). Greenberg soys he heensed the images for gse i the print
cdition, and the D) is an cmtirely aow product, The publisher argues that the CD is a revivion, henee docs not constitute cither &

Rew product or an indringemend.

The US. courts” decistons in this case can only be deseribed as vacillating, Thus far, various divisions have ruled for bolh sides
and subsequently vacaled these decisions. Currently, the case is pending a new, supposedly final hearing by 2]l 12 judges of the
11th Circuit Coutt of Appuals, Not surprisingly, publishing giants including Gannett, Hewost, Time, Newsweek, Forbes and  joog

list of othets have sought permission to fiie amicus (Friend-of-the-court) briefe arguing the case of NGS.

“It is also unfortunate o note that as of this dare ne one has sought leave 1o fite an amicus bref on hehal? of the Plainuff/Appeilee
{Mr. Groenberg}, and the time muy have passed to do se,” comments Osterreicher. 1t is ndeed surprising that in an indastry that
standds o kose eveniue, should the cour side with the publisher, neither leading companics nor advocacy groups have gotien

involived.

This satry was posted on Swaday, Novemoer 4th, 2007 at 16:30 pm end is filed under Comragniary, You can follow any resporses to this entey through

the RNS 2t feed. You can leave o reyrwe, oF trackineh fvom your owu site.
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Photogs Ask

Supreme Court To
Heax NGS Case

Three photographers have separately peti-
tioned the U.S. Supreme Court for review of
their failed copyright infringement claims
against the National Geographic Society.

Fred Ward, Douglas Faulkner and Louis Psi- _

hoyos are all seeking judgment against the
publisher over The Complefe National Geo-
- graphic, a CD compilation that includes all
past issues of the magazine.

Earlier this year, the U.S. Court of Appeals
for the Second Circuit ruled that the NGS CD
doesn’t infringe the photographers' copy-
rights because it is a revision of existing
works, rather than a new work. Under copy-
right law, publishers can issue revisions of
existing works without permission from the
owners of articles or photos included in the
original works.

But the photographers insists that the
NGS CD is a new work rather than a revision
of an existing work because it includes a
search engine, advertising and other ele-
ments that distinguish it from the orlglnal
magazines.

The Second Circuit ruling against the pho-

PDNEWS

tographers, contradicted an earlier ruling by
the U.S. Court of Appeals for the Eleventh Cir-
cuit, which concluded that the NGS CD was
a new product rather than a revision. The
plaintiff in that ‘case, photographer lJerry
Greenberg, won a $400,000 jury award for
copyright infringement.

“[The Supreme Court’s] review is urgently ,
needed to resoive the conflict between the
Second and Eleventh Circuits,” Ward’s lawyers
argued in their petition to the high court.
"Unless NGS is held accouhtable for the en-
gine of infringement it has created, copyright
will soon mean nothing in the digital world
and the incentives on which our copyright
system rests will be severely diminished.”

NGS spokesperson M.J. Jatobsen says the
publisher will not oppose the requests for
a Supreme Court hearing, in order to get
the conflict between the appellate court
rulings resolved.

“It is a virtually impossible position for any
[publisher] to know that one federal appel-
late court holds a single product perfectly
appropriate and lawful under federal law in
three states and another federal appellate
court to hold precisely the same product an
improper infringement of federal copyright
law in three other states,” Jacobsem says.
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Photogs Ask
Supreme Court To
Hear NGS Case

Three photographers have separately peti-
tioned the U.S. Supreme Court for review of
their failed copyright infringement claims
against the National Geographic Society.

Fred Ward, Douglas Faulkner and Louis Psi- |

hoyos are all seeking judgment against the
publisher over The Complete National Geo-
" graphic, a CD compilation that includes all
past issues of the magazine.

Earlier this year, the U.S. Court of Appeals
for the Second Circuit ruled that the NGS CD
doesn’t infringe the photographers' copy-
rights because it is a revision of existing
works, rather than a new work. Under copy-
right law, publishers can issue revisions of
existing works without permission from the
owners of articles or photos included in the
original"works.

But the photographers insists that the
NGS CD is a new work rather than a revision
of an existing work because it includes a
search engine, advertising and other ele-
ments that distinguish it from the original
magazines.

- The Second Circuit ruling against the pho-

PDNEWS

tographers, contradicted an earlier ruling by
the U.S. Court of Appeals for the Eleventh Cir-
cuit, which concluded that the NGS CD was
a new product rather than a revision. The
plaintiff in that case, photographer Jerry
Greenberg, won a $400,000 jury award for
copyright infringement.

“[The Supreme Court’s] review is urgently

needed to resolve the conflict between the
Second and Eleventh Circuits,” Ward’s lawyers
argued in their petition to the high court.
"Unless NGS is held accountabie for the en-
gine of infringement it has created, copyright
will soon mean nothing in the digital world
and the incentives on which our copyright
system rests will be severely diminished.”

NGS spokesperson M., Jacobsen says the
publisher will not oppose the requests for
a Supreme Court hearing, in order to get
the conflict between the appellate court
ruhngs resolved.

“It is a virtually impossibie posmon for any
[publisher] to know that one federal appel-
late court holds a single product perfectly
appropriate and lawful under federal law in

three states and another federal appellate |

court to hold precisely the same product an
improper infringement of federal copyright
law in three other states,” Jacobsen says.




Photogs Ask
Supreme Court To
Hear NGS Case

Three photographers have separately peti-
tioned the U.S. Supreme Court for review of
their failed copyright infringement claims
against the National Geographic Society.

Fred Ward, Douglas Faulkner and Louis Psi- _

hoyos are ali seeking judgment against the
publisher over The Complete National Geo-
graphic, a CD compilation that includes all
past issues of the magazine. |

Earlier this year, the U.S. Court of Appeals
for the Second Circuit ruled that the NGS CDh
doesn’t infringe the photographers' copy-
rights because it is a revision of existing
works, rather than a new work. Under copy-
right law, publishers can issue revisions of
existing works without permission from the
owners of articles or photos included in the
original works.

But the photographers insists that the
NG5 CD is a new work rather than a revision
of an existing work because it includes a
search engine, advertising and other ele-
ments that distinguish it from the original
magazines. ' ' o

The Second Circuit ruling against the pho-

tographers, contradicted an earlier ruling by

the U.S. Court of Appeals for the Eleventh Cir-
cuit, which concluded that the NGS CD was
a new product rather than a revision. The
plaintiff in that case, photographer Jerry
Greenberg, won a $400,000 jury award for
copyright infringement,

“[The Supreme Court’s] review is urgently

needed to resolve the conflict between the
second and Eleventh Circuits,” Ward's lawyers
argued in their petition to the high court,
"Unless NGS is held accountable for the en-
gine of infringement it has created, copyright
will soon mean nothing in the digital world
and the incentives on which our copyright
system rests will be severely diminished.”

NGS spokesperson M.J. Jacobsen says the
publisher will not Oppose the requests for
a Supreme Court hearing, in order to get
the conflict between the appellate court
rulings resolved.

“Itis avirtually impossible position for any
[publisher] to know that one federal appel-
late court holds 3 single product perfectly
appropriate and lawful under federal law in

three states and another federal appellate
court to hold precisely the same product an .

improper infringement of federal copyright
law in three other states,” Jacobsen says.




AL s adwd ey T
PR e Ty U Pl da an
. e e LE LW o I R e

NATIONAL
GEOGRAPHIC SOCIETY
WINS AGAIN

There has been yet another deci-
sion in the seemingly endiess litiga-
tion against. Nationul Geographic
Society (“NGS™ by photographers
and writers in connection with
NGS's reproduction of the content

- -

National Geographic Society
evidence in the form of prior deal-
ings among the parties 1o determine
what the parties meant. The Court
explained that a course of dealing
between parties throughout the lile
of a cantract s highly relevant to de-
terniine the meaning of the terms of
the contract. Morgover, the practical
interpretation of the comtract by the
pirrties for any considerable period
of time before it becane Lhe subject
of controversy s of great, if not con-
trolling, influcnce. '

The undisputed evidence. ac-
cording to Judge Kaplan, was that.
NGS paid plaintifts for use of (he
work in filmstrips, books, stide pre-
sentations, and promotional ymateri-
als, but not far use i wicraform,
microfiche. or bound compilations
of the Magazine. From this, the
Court concluded that NGS made
additional payments when it reused
plamtitTs contributions tn & context
different than the magazine, but not
when it used these works in a con-
textidentica 1o the Magazing,

Since the Court had previously
decided, fn rejecting the copyright
claims, thin the works were not used
in a “different™ context. it concluded
that there was no “further use™
made under the contract provisions.

ol its print magazines m the CD-

ROM products entitled The Comn-

plete National Geographic. Quee
again, NG5S has-heen victorious.
As 1 previously reported, prior
Ristrict Court and Cirewit Cowt
ol Appueals decisions in three New

York actions culminated in dis-
missal of the copyright inlringement
claims on the grounds thit, pursuant
to the intervening LS. Supreme
Court decision in New York Times
v. Tasing, the NGS uses constiluted
a revision o its magazine and oot o

new work.

The remaining contract claims
now alleged that the plaintifls had

Piee §

Therefore, the contract claims were
dismissed,
At lnnaa e
ER T LIV L VY Sy TYY T '!\r’lil.l,l.i bk, bay

these plaintitfs plan to appeal. so
there will undoubredly be additional
chapters to be written in this ongo-

[ECTTIE R I | B

ing sapa,

Artaraey Jued L Hecker leatores aad wies
extensively un ey of Concern fo the phorag -
Ay sndushy His ailiee s lociied al issao &
Hurke G Tl Ave Rew York NY GG
Phsue B 212 8200000 1ot Heckenk sy ool
Lol

aranted only fimited rights o pub-
Jish their worls in National Geo-
graphic Magazine, and that NGS
was contructually obhgated to make
additional paynients to them tor any
further promiotiomal, advertising, or
editorial use of their work.

AMBIGUOUS
LANGUAGE

Judge Kaplon first ruled thar the
language of the virious contracts
was ambiguous because the “further
use™ provisions did not compel ac-
ceplance of the interpretation -
vanced by cither side, '

Fhe Court then fovked to ex-

INSIC .
nnsic Cantsicd-on page 2
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NATIONAL
GEOGRAPHIC SOCIETY
WINS AGAIN

There has been yet another degi-
sion in the seemingly endiess litiga-
tion against National Geographic
Society (“NGS™) by phatographers
and writers in connection with
NGS's reproduction of the content

National

cvidence in the form of prior deal-
ings among the parties 1o determine
what the parties meant. The Court
explained that a course of dealing
between parties throughout the life
of a contract is highly relevant to de-
termine the meaning of the terms of
the contract. Maoreover. the practical
interpretation of the contract by the
partics for any considerable period

of time before it became the subject
of controversy is of great, il not con-
trolling, influence.

The undisputed evidence, ac-
cording to Judge Kaplan, was that.
NGS paid plaintifts Tor use of the
work in filmstrips, hooks, slide pre-
sentations, and promotional maieri-
als, but nor for use in microform,
microfiche, or boumd compilitions
of the Magazine, From _this, the
Court concluded that NGS made
additional paymenis when it reused
plaintilfs contributions in & coutext
dilferent than the masazine, but nol
when it used these works in a von-
text identical Lo the Mavazine.

Since the Court had previously
decided, i rejecting the copyright
claims, that the works were nor used
in a “different’™ context. it concluded
that there was no “fusther yse™
made under the contract provisions.

Geographic Sociery

ol its print magazines in the CD-
ROM products entitled The Com-

“plete National Geagraphic. Onee

agabi, NGS has been vidtorious.
As | previously reported, prior

Ryistrict Cowt and Cireuit Court

ol Appeals decisions in three New

York actions culminated in dis-
missal of the copyright infringement
claims on the grounds that, pursuant
to ihe intervening LLS. Supreme
Court decision in New York Times
v. Tasini. the NGS uses constituted
arevision of its magazine and not a
new work.,

The remaining contract claims
now alleged that the plaintifs had

Mg 3

Therelore, the contraet claims were
dismissed. '
At Yonmd cim o miad e ihe e AT _ w0
ERR N IR 1 "IN [Y APy RABA N P\rlllll}).l b4, L)

these plaintiffs plan to appeal. so
there will undoubtedly be additional
chaplers 1o be writlen in this ongo-
ing supa.
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granted only limited rights to pub-
lish their works in National Geo-
graphic Magazine, and that NGS
was coniractually obligated to make
additional pavments to them tor any
furthier promotiomal, advertising., o
editoriul use ol their work.

AMBIGUOUS
LANGUAGE
dudge Kaplan first ruled that the
language of the various contracts
wis ambiguous because the “furiher
use™ provisions did not compel ac-

- eeplance of the interpretation ad-

. . 3
vanced by cither side,

Fhe Court then tooked 1o ex-
frinsic Lontimped on pape 7
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NATIONAL
GEOGRAPHIC SOCIETY
WINS AGAIN

There has been yet another deci-
sion in the secmingly endless litiga-
tion against Nutional Geographic
Society (“NGS™) by photographers
and writers in connection with
NGS's reproduction of the comtent

- -

cvidence in the Form of prior deal-
ings among the parties 1o determine
what the pariies meant, The Cournt
explained that a course of dealing
between partics throughout the lite
of a contract is highly relevant to de-
termine the meaning of the tenns of
the contract: Morcover, the practical
interpretation of the contract by the
partics for any considerable period

of time belore it became the subject
of controversy is of great, il not con-
trotling, influence.

The undisputed evidence. ac-
cording o Judge Kaplan. was that.
NGS paid plaintitts for use of the
wark in filmstrips, hooks, slide pre-
sentations, and promotional maeri-
als, but not for use in microform,
microfiche. or bound compiliutions
of the Magazine. From this. the
Courl concluded that NGS made
additional payments when it reused
plaintiffs contributions n & context
different than the magazine. but nutl
when it used these works in o con-
text identical 10 the Magazine,

Since the Court had previously
decided, in rejecting the copyright
claims. that the works were not used
in a “different™ context. it concluded
that these was no “further use™
made under the contriact provisions,

National Geographic Society

of its print magazines in the CD-

ROM prodducts entiled The Com-

plete Natonal Geographic. Onee
agam, NGS has been victorious.
As | previously reported, prior
istrict Cowrt and Cireuil Court
ol Appeals decisions in three New

York actions coiminated in dis-
missal of the copyright infringement
chams on the grounds that, pursuan
to the intervening U5, Supreme
Court decision in New York Times
v. Tasini, the NGS uses constituted
arevision o' its magazine amd not a
new work.

The remaining contract claims
now alleged that the plaintifls had

Page |

Therefore, the contract claims were
disnnssed.
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these plaintilfs plan to appeal. so
there will undoubtedly be additional
chapters o be written in this ongo-
g sag,
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gramed only limited rights (o pub-
lish their works in National Geo-
graphic Magazine, and that NGS
wits contractually ubhgated (o make
additional pavments 1o them tor any
further promotivnal, advertising. o
cditoriul use of their worh.

AMBIGUOUS
LANGUAGE

Tudge Kaplan first culed that the
tanguage of the various contracts
wits ambiguous because the “further
use™ provisions did not compel ac-
ceplance ol the wmderpretatson -
vimeed by cither side,

Ihe Court then toohed 1o en-

trsic Contiied on page 2
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NATIONAL
GEOGRAPHIC SOCIETY
WINS AGAIN

There has been yet anuvther degi-
sion in the seemingly endless litign-
tion against National Geographic
Society (“NOS™) by photographers
and writers in conncction with
NGS’s reproduction of the conten

- -

cvidence in the form of prior deal-
ings among the partics to sdetermine
‘what the partics meant, The Court
explained thal a course of dealing
hetween parties throughout the life
of a contract is highly relevant to de-
termine the meaning of the terms of
the contract. Moreover. the practical
mterpretation of the contract by the
partics for any considerable period
of time before it became the subject
of controversy is of great, if not con-
trolling, influence,

The undisputed evidence, ac-
cording to Judge Kaplan, was that.
NGS paid plaintifts for use of the
wark in fitmstrips, books, slide pre-
senlations. and promotional materi-
als, but not for usc in micraform,
microfiche. or bound compitations
of the Magizine. From this, the
Court concluded that NGS made
additional payments when it reused.
plaintitf's contnbutions in a coniext
different thyn the magazine, but not
when it uscd these works in a con-
tex! identical to the Maguzing,

Since the Court bad previously
decided, in rejecting the copyright
claims, that the works were nor used
in a “different” context, it concluded
that there was no “firther yse™
made under the contract provisions.

National Geographic Society” .-

“Therelore, the contract claims were

of ity print magazines in the CD-

RONM products entiled The Com-

plete National Geographic. Onee
agam, NGS has been victorious.
As 1 previously reponed, prior
Ristrict Court and Circuil Court
of Appeals decisions in three New

York actions culminated in dis-
missal of the copyright infringement
ciaims on the grounds that, pursuant
o the intervening LLS. Supreme
Court deeision in New York Times
v. Tasini, the NGS uses constituted
a revision 61 its magazine and not o
new work.

The remaining contract claims
now alleged that the plaintiffs had

Page
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these plaintitfs plan to appeal. so
theve will undoubtedly be. additional
chapters 1o be written in this ongo-
ing saga.
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granted only Himited rights to pub-
fish their warks in Nutional Geo-
graphiv Magazine, and that NGS
was contractually obligated to make
additional payments to them for amy
turther promoticml, advertising, o
editorial use of their work.

AMBIGUOUS
LANGUAGE

Judge Kaplan first ruled that the
language of the various coniracts

wits ambiguons because the “furiher

-

use™ pravisions did not compel ac-

ceplance of the interpreration ad-

vanced by cither side, '
The Court then looked 1o ex-

irusic Contmucd on page 7
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_Bankers want more -

‘| byR. Robm McDonald "
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Toyota lends dealer -

" County lots sold by -

Residential parcel - =
- sold for $410,000

ter photographer- Jerry Greenberg:.
| extends his 11-year fight with the R
.l Natlonal Geographlc Society over

s of Greenbergs photos, including -
.| ‘one of a'shark in the Florida Keys
‘| that made the cover. National -
“|-Geographic paid Greenberg for. © -
‘the publication rights, which- were

Shuuld you- have delwer'y queshuns

el B77-256-2472

DarlyBusmessRevrew com

. VoL 83 NO. 93

| Freelance photographer seeks U.S: Supreme Court rewew
of his flght W|th National- Geographlc over use of his photos

- Florida photographer is ask-
ing the U.S. Supreme Court
to revisit a lanidmark copy-

right decision to determine -

. 'whether federal appellate courts in |
. .| Georgia and New.York have: |nter
: preted it correctly

- The-move by freelance underwa—

its use.of his’

a‘CDh compila *
tion of every
“edition of its

ﬂagship rnaga—_-
zine, .
== From 1962
-to 1990, .
 National 3
~ -~ Geographic”

published 64

conveyed back to Greenbergin

‘1 ~the mid-1980s, said the photog- . !
' rapher’s Iongtlme Miami attorney, "/ -
Iate cucurts the 2nd in New York

Norman Daws of Squire Sanders &

photographs in - [

Dempsey. -
—.In 1997, when’ Natlonal

‘ ‘Geographlc developed "The
- Complete National
CD archive of its magazme hbrary,
"-Greenberg attempted:to- :negotiate
. a.new publication ‘contract based’
- -on the CD library.:But National <+
“Geographic claimed the CD set did”

_not infringe on. Greenbergs copy
Tright, - -
Since. 2005 two federal appel

- and-the 1lthin Atlanta, have
- agreed with National Geographlc
- In separate cases— brought

by freelancers in New: York and .

_Greenberg in Florida against the. .

National Geographic. over the CD

-~ library — the appellate courts have -

held-the CDs do not infringe. on the

copyrlghts of |ts freelance contribi- | |
o ~{‘occurred on a mass scale, the -

- jbanking system would collapse
| lIt is important that.our [banking]
| isystém now react in a way that °

tors oo
‘Greenberg's. appeal asks the
Supreme Court io clarn‘y Justlce

L See Pubhcatron Page A6

perator Spamsh :
Broadcasting System was $10 mitlion short
of gettmg |ts $25 mrilron credit Ime T

A3
Maagie Hanvv

- %@acﬁcwa Bani Mateo nasL

160 Kerdall
BT, - D

Miami

: &119?3&6&

by Mike Seemuth

I.ast ‘month.

Specral to the Rewew -

Broadcasting System was unable to - -
~Wdraw down: $10 million of a $25 million
“credit line: because investment bank Lehman
Brothers-Holdings collapsed into bankruptcy o

R adlo statlon owner- operator- Spanlsh - :

- Miami-hased Spanlsh Broadcastlng said it
drew down $15 million on Oct. 8 after request'
'mg the $25 million maximum under its revoly-
ing credit agreement.with Lehman Commercial
2 'Paper Mernll Lynch Wachowa Bank and other

eEe!?§asllﬁ4 S

B ':5%90

-CORPORATE FINANCE

Spanish BroadCastmg denled funds
in wake of Lehman Bros collapse

Ienders

Lehman S commerc',lal paper unlt falled
to fund its $10 million share of Spanish
: Broadcasting’s $25 million: drawdown request’ <
-, after the giant'investment banker ﬁled Sept 14
for Chapter 11 bankruptcy s i
‘Spanish Broadcasting also disclosed in’
a filing With the Securities and Exchange -

- Commission that it would use the $15 million

N Pedro Hernandez,
Albert def Castilio
and Lori Smith-Lalla

sum together with other funds to repay an $18
~million non-mterest bearing note due'in January, -
The company had 539 mlllron in cash as of June :
0.: _ , :

| with customers

-{and market: mtelllgence ﬂr

Natronal Geographlcs use of photos ina CDh compuiatlon ‘of every edﬂ:on -
- of its. magazine has sparked an 11-year battle in court with a freelance : _ :
- photographer. from Florlda _ | from Argentina to

: §Miam| to pull their

-+ | bank account to

| the stakeholders into account,

| ‘crisis cemmunication.

' "fcan't get in touch with anybody

"| No.one. realiy knows what's -
| 'going on.’ What'you sense:is

| frustration,” he said of recent -

. See Spamsh Page A6 i

_l Aﬂ-iﬂﬁsmedfapu?ﬁ@ﬁ?n '
--.Flnancral_ |

™ Insider Trading Bioheart -
director: sells shares to rasse

CAPITAL
SOURCES

- ;__B_anks:f.all_to
- communicate

- amid crisis
Ray: Ruga, principal of a°
“Coral-Gables communication

' says he knows of
{a person flying

:money out of a

-put it in a safe- -
“deposit box: - -
| “That to me -
‘was absolufely - .
“startling,” Ruga said, “Theyjust
fear for their. savings. If this .~ -

-‘-étakes the concerns and fears of °

and that they address them.” -
-~ Ruga’is seeing little evidence
<that banks are doirig effectlve :

“I've tried to call my bank. |-

‘gdlscussrons -

“His firm, CVOX Group, whlch
'§spe0lallzes in-the financial ser- R
i -See Cap:taf Sources, Page A5 o

i cash for, capltal fund,..A3 | .
'/_ - Dealmakers e A8 | -
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Alan L. Pontlus
- Managing Director .
Marcus & Millichap
. * National Officeand
Industrial Properties Group -

SEMINOLE HARD ROOK HOTEL & CASINO :
I Semmole Way « Holtywood, FL.
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miicet@marcusmillichap.com

(954} 245-3400

amarecus@ marcusmillichap.com

our

LOWEST PRICES

J » uznse o LEASE TO owu

| BUY from $'|

$ 29,000

bl?l(l(ftl

i ,bulld!ng B'" "“RRY; these bargams wonr Iast Iong' o 5 OUT H
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-+ if values have declined. Some lawmakers
< say the provision is eroding banks' capital
: 'by forcing them to write down to firesale” -
- prices illiquid securities they have no inten-.

BUSINESS BRIEFS

. Bankers want more overs:ght
- over accountmg rules

BIoomberg News -
The U.S. banking industry, whlch b!ames
accounting rules for exacerbating the finan-

cial crisis, 'said Congress should consider -
increasing government control over the inde-

penderit board that writes the measures.
The Financial Accounting Standards Board
lacks “accountability” and doesn™ ensure

‘that benefits of its rules outweigh the costs, -

American Bankers Association president
Edward Yingling said in congressional tes-
timony Tuesday. The ABA criticism echoes

- former House Speaker Newt Gingrich, who -

says FASB “tends to be too academrc and
too rigid.”
The assault on- FASB follows failed efforts

to-suspend fairvalue accounting standards, -

which require companies to review their-
holdings each guarter and report losses

tion of selling, .
The Securities and Exchange Commlssmn

" has authonty to review FASB'’s funding, ;
. approve its status as the drafter of account--
lng rules and nominate its. members

Fed sets up new program
to buy money—fund assets

Bfoomberg News : o
The Federal Reserve will help fmance o
purchases of up to $600 billion in assets

{from money-market mutual funds roiled by

redemptions from investors seeklng the )

‘'safety of government ¢ebt. :
. "The shortterm debt markets have been
'under considerable strain. i in recent weeks .

as money market mutual funds and.other_

~ investors have had difficulty selling assets

o satlsfy redemption requests,” the Fed
said in a.statement Tuesday About $500 -

- biflion has ffowed out of prime money-

market funds since August a central bank' |

official said. -

JPMorgan Chase will run the five specual

B units that will buy certificates of deposit,

bank notes and commercial paper with-a ~

“remaining maturity of 90 days or less. The '
‘Fed will lend up to $540 bilion to the five
- funds, an official told reporters on a confer-
-ence call on condition of anonyrity.

The new effort is called the Money.

SN

Reglons Fmancral proflt props
80 percent on housl_ng Iosses

| Bioomberg News
Regions Financial; the Alabama- based

bank with dozens of branches in Florida, - -

said it will sell preferred shares.to the f_ed- -
eral government after third-quarter profit -
plunged 80 percent on losses from loans to
home builders and borrowers.. . .

Net income fell to $79.5 miliion, or 11°

i cents a share, from $394:2 miliion, or 56
“cents, a year earller the- Barmmgham based

bank said Tuesday. Excluding merger-related-

- charges and discontinued operatlons profit -
~_was 15 cents a share, missirig the 27-cent -

average estimate of 19 analysts surveyed
by Bloomberg: ‘

Regions said it plans to sell as much as
$3.5 billion in preferred shares as part of
the government's plan to inject capital into -

. banks. Region is among the first regional
- banks to confirm plans to participate in the .

; Treasury Department's $250 blihon ‘effort,

which includes $125 billion in- mandatory

- injections in nine Iarge institutions. -

Natlonal Clty. Flfth Thlrd KeyCorp
' report Iosses '

Bloomberg News

:National City, Fifth Third- Bancorp and
KeyCorp, Ohio's largest banks, reported
thlrd-quarter losses amid the worst housing:
-slump since the Great Depression,

National City announced plans to cut

- about 4,000 jobs, or 14 percent of its work:
. force, overthe next three years after post-

ing a net loss of $729 million, or 85 cents

a share, the Cleveland- based company
said in a statement. Fifth Third i in Cincinnati

reported a quarterly loss of $56 million, or
61 cents, and Clevelandbased KeyCorps

.- loss'was. $36 million, or 10 cents.

The losses add t8 pres'sure.‘on the man-

- agements of National City, Fifth Third and '
“-KeyCorp-after shares :of the companies fell
- more than 50 percent this year. ‘

McCIatchy saw worst ad drop
of the year in September :

- The Associated Press

Newspaper publisher McCIatchy, owner of o

the Miami Herald,:said Tuesday. that declines

- in its advertising revenue picked up pace in
. September as the ad market took a beating -

from the ongoing credit crunch and other E

3 economlc woes.

McClatchy had its worst advertlsmg :

v ‘month all year as combined revenue for

print and online ads dropped .19.9 percent

in September compared with last year. It fell .

18 percent-in August, a slight reprieve from:
June and July; when vear-overyear declrnes :

- exceeded 19 percent, including 19.5 per—
' cent in June.

McClatchy has seen double-digit decllnes
all year on weak classmed and national

g advertls;ng

U.S. retallers’ weekly sales
rise least since May

BIoomberg News

U.S. retail sales rose at the slowest ,
pace since May last week as discouraged
Amerlcans cuthack on spending.

‘Sales at stores open at least a year

increased 0,9 percent last week from a year. -

" earlier, the International Council of Shoppmg _
‘Market Investor Funding Facility, the Fed

* said. Each unit will by paper from up to 10
separate |ssuers

Centers and Goidman Sachs Group said
Tuesday in a joint statement. The ICSC reit-

~erated its October same-store sales growth _

forecast of 1-percent to 2.percent. -
The slowdown:signals that- consumers.
have grown mcreasmg[y concerned that an

economlc recovery W|II be delayed

American Express thlrd-quarter profltg '

beats est|mates o

Bloomberg News o
-American Express, the. biggest U S.

- creditcard company by purchases; reported
: thlrdquarter profit that beat analysts esti-

mates . ’
 Profit from continuing operatlons dechned
23 percent to $861 million,.or.74 cents' a
share, beating the 59-cent average estimate
' of 15 analysts- surveyed by Bloomberg. -

;Revenue at the New York-based lender .
- Tose 3 percent t0.$7.16 billion, American
. Express said Monday.-

American Express lost’ more than haIf its

market value this year as nsmg U.S. unem-
ployment forces: consumers to spend less
and default on loans- more. I

i,

¢ o i ALl
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INSIDER TRADING

Bioheart drrector sells shares to rarse cash for caprtal fund

by Mike Seemuth
. Specral to. the Review

Group sold shares of cardiovascu-

- lar therapy developer Bicheart at

. depressed prices to-raise capital.
*Coral Gables-based Astri has-sold miore -
~ ‘than.$250;000 of stock in Sunrise-based

- P rivate equaty mvestment frrm Astri

" Bioheart at share prices ranging from.

- $3.99in early: September to- $1 90 this”
_week .
Mike Tomas presrdent of Astri- and a

- director of Bioheart, reported in Form 4

- filings with the Securities-and Exchange -
Commission that most of the selling was

S done “in order: to generate capital required -

by the Astri Group for reasons unrelated to .
‘Bioheart;" | .
. Tomas drd not return a phone caII for -
~comment: He has served since: 2001 as
- -president of Astri, a specrallst in flnancmg
eariy-stage companies. '

Nine-year-old Bioheart is testlng an.’
experrmental therapy that involves extract
ing.muscle cells from a patient's thigh and

. injecting them into the scar tissue of the

. ‘patient’s- heart to |mprove cardrovascular

“function.. =

Tomas:has been a drrector of Bioheart
since 2003 and serves on the boards of -
several other- companies. -

In June, he was named chairman of the

" board of advisors of the Eugenio Pino & .

- Family: Global Eritrepreneurship Center at -

- Florida International: University.

Tomas. shares voting and investment - .
power over the 224,738 Bioheart shares .

- that Astri owned as of Monday, compared'
to 354:340 shares on. Sept 3 ‘or 36 per
cent fewer. . '

" SEC records show that almost aIl of the'
mdrrect sales of Bioheart stock by Tomas -
since early September were conducted
under a preset; trading plan he adopted
Aug. 2610 comply with Rule: 10B5-1-of -

- federal secarities law, Insiders attest they

 have no- material, non—publrc information
~about their companies when they adopt -

such plans o

- Bioheart shares lNasdaq BHRT) traded

- of the company's rnitaal publlc offermg of .
. “stock earlier this year. -

“The’company issued 1.1 million shares '

-to the public for the. frrst trme in February
at $5.25. per share:

The lPO was: down5|zed |n prlce and vol— .

ume,
_ Late Iast year, “the company had planned
an dnitial offering-of 3.5 million shares
priced from $14 to $16."
- Howard Leonhardt;.chairman, chref

X executrve officer and largest shareholder o
+ of Bioheart, bought shares Feb..19 at the

$5.25 public offering price-and bought .
“more the same day at- lower open-market
_prrces averaging $5. 13 per share. .
-But'since then, o insiders have pur-
~chased Bioheart. stock despite its sharply
lower price, ‘according to secuntles data
base Yahoo Orline. .
. Incorporated i in:1999, Bloheart has a

~ lead: product candidate called MyoCeIl a

: cell based therapy desrgned to rnrmmlze the

-ended June 30 widened to $7.1 mrllron

the SEC that an ‘unidentified lender con-

T fora margin loan to purchase SBA shares

"__'ownership of SBA stock to 990,079 shares;
-.a.9 percent decrease, Stoops rndlrectly
. 0wns. 919,863 shares through a limited

trust for the benefrt of hrs four chrldren -

-impact-of scar tissue on dariaged hearts.

‘Mote than 300 patients are involved in

‘ongoing Phase liand Phase Ill clinical trials.

of the MyoCell therapy regimen for pos-
sible approval by the U S. Food and Drug

" “Administration.

The MyoCeIl therapy reglmen is promrs
ing, but Bioheart is 2 money-tosing com- -

- ‘pany that generates little revenue and- often
_sells stock or borrows money to cover:.
research and other expenses

Bicheart's net loss in the six months -

or.51 cents per share; from $5 million,
or. 39 cents per:share, in the first half

“of last year. Revenues were: negligible i in
- the January-June period, falling to. about

$42,000.from about: 5208 000 durmg the -
same period last year. - -
* While insidets have:avoided buyrng stock

" in Biohedrt, several shareholders have: guar
- .anteed repayment of part of the company’s

debt. In June, former Miami Dolphins foot:

~ball players Dan Marino and Jason Taylor
-and another Bicheart shareholder; board’
. member Samuel Ahn; pledged collateral -
valued at $1.85 mllhon to secure a loan

t '-;frorn Bank America to the company
- late Tuesday at.$1.84, well befow the price e

SBA Commumcatrons presldent
reporls mvoluntary stock sale

Jeffrey Stoops presrdent and chief -
éxecutive officer of SBA Communlcatrons
reported an involuntary sale of $1:28 mil-
lion of SBA stock to satisfy. margrn loan col
|ateral requirements. :

Stoops. disclosed in a Form 4 filing wrth

ducted the involuntary sale of 100,000 SBA

shares on his behalf,-SBA owns and oper-. " ‘3
--ates wrreless commumcatlons towers.

- Stoops: previously- had pledged the - -
100 000 shares to the:lender as: security -

and pay associated wrthholdrng taxes.
The involuntary sale reduced his direct .

partnershrp and 5,800. shares through a =

- ter investment returns on ‘other ‘hemeb
- ing ‘stocks, Thomson? Financial report

‘Lennar on Oct. 10 for $6.40 each. The! P !
:;chase boosfred his ownershrp by 18 '

‘The lender completed the mvoluntary sale

'.Oct 10 at a price of $12.82 per:share.

Shares of SBA (Nasdaqg: SBAC).closed

‘Tuesday at $18.25. The.highest price in the’
last year was $38.50 last- November ancl the .
lowest was $11.28 on Oct.'10. ~ + - .

" Eleven analysts covering SBArecom

-ménd buying its stock, three have neutral_

hold ratings, and one expects better. .

communications tower busmess Thomson
Fmancral reported s -

Lennar dlrector |nvestsr*$32 000
-~ in home-burldmg company -

: Sldney Lapldus a dlrector of Lennar
invested $32,000 in the Miami-based home- |
building companys supervotrng Class B

‘common stock.

Lapidus, a retrred partner of prnrate

been a Lennar director since 1997, He also -

-'serves as a director of two other publrcly
sheld companies, Pennsylvania-based office .
-and home furnishings producer Knoll and

o Elallas based retailer.Neiman Marcus.

‘Lapidus bought 5,000 Class B. common

shares of Lennar on.Oct. 10 for $6.40
- -gach: The purchase boosted his: ownershrp

of the Class B stock to 32, 000 shares an..
18 percent increase.

‘He also owns 187,842 of Lennars more;

wrdely traded Class A common shares.
Each Class B.commeon:share. of. Lennar .

<. -entitles its owner to’10 votes on ‘proposals-

fequiring shareholder- approval, and'each -

- Gl'ass ‘A commonshare: carries one vote.

. Lennar's Class A shares (NYSE: LEN)

3 closed Tuesday at $9.016. The shares have '.

. ranged from $25 about ayear ago to $7. 83

on Oct. 16.

‘Lennar’s Class B. shares (NYSE:LENB) -
closed Tuesday at $6.34. The 52-week price:”
range extends.from 523 21 about a year ago

,to :$5.29 on Oct. 10.°

F-Six analysts covermg Lennar recommend
mvestlng in the comipany;, eight have hold -
- ratings on the stock, and three expect bet

pught 5,000 Class B ‘commoh share

returns on shares of other companies |n the

equity investment firm’ Warburg Pingus, has -

Berkowrtz

ney Lapidus, a Lennar director sinc 1997, -

Events
Today

Latin American Bu_siness o
- Association; Networking event

with Miami-Dade County:Schools: -

- Superintendent Alberto Carvalho,

5:30 p.m., La Palma, 116 Alhambra :

_Circle, Coral Gables. Free Call
. (786) 280-7330. - -

North Dade Sotth Broward Estate’

Planmng ‘Council: Meeting, 5:45 -

-p.m:, Sheraton DCOTA Hotel, Wine

Room Restaurant, 1825 Grlfhn
“-Road, Dania Beach. Cost: 340

5 E mall aalsopp@cblz com’

' Oct 23 o
-Greater Hollywood Chamber of s
;} ‘Commerce: Business Seminar with . .
f"Orlando Herrera of Anthony Robblns,-;

- Companies, 7:30 a.m., Hollywood

- Beach Marriott, 2501 N Ocean - .
‘ Drive, Hollywood Cost: $25 mem- -
 bers, $40 future members. Call,
l954) 923 4000 ' -

See Events Page A13

People

Branc )

‘. Rlchard A Berkowrfz manag
ing-director of Berkowitz Dick Pollack &

Brant, has been named chairinan of the -

statewide board of directors for Take

Stock in Children.

- Gloria S. Branch; a prlvate bank :
erfor the Palm Beach County market at
Colonial Bank in Boca Raton, has been

~.named chairman of the Florida Atlantic. . * |

University’s National Alumm Assocratron _
- board of directors. -

. |-~ = Bob Rubin, aformer sen:or

vice president of Wachovra Wealth

":Management, and Charfes -

“Herrington lll, a former vice presi-
dent-and senior trust offrcer with Merrill

| Lynch have operied théir own wealth

--management firm, Rubin: Hernngton
The firm will be located at: 1200 N,

' Federal Highway, Suite 200 Boca

" Raton. They will specialize in wealth -

- preservation and dlstrrbutlon solutions

* |- for families -and busmesses of: multrgen

erational wealth. Rubin will be president
“arnid Herrington will be vrce presrdent of

. the firm.

. # Debbie Abrams has jOIl’Jed '

was vice presrdent of Sabre Technical .
Services, a JOlnt venture wrth Glulram
Partners '

. Mercantrle Bank has been
r_ecogmzed by ‘the Latin, Builders -
Association as-“Bark of the Year” for
its: outstandlng qualrty, good customer

- sefvice and rnno\ratlon in the fmancral
world l

_"Rubrn Hernngton as vice presrdent She -
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UN REAL ESTATE

Mlamr Dade property
prcked up for $460, 000

_'Address: 15665 SW 13th Terrace Mlamr-

_ Dade County - -

Property type: 5, 000 squarefoot parcel
- zoned for- reSIdentral use- ;

- Price: $460,000, or $92 per square foot

~ Seller: Bella Villas Homes Inc. Jose

Rieumont, president . S _

Buyer' Oscar Srlva and Errca Srlva

b
!.

L
b
Vo

Doral resrdentral paroel
seIIs tor $405 000 |

Address. 8750 NW 111th Court Doral
Property type:-2,120- squarefoot parcel
-zoned far. re5|dent|al use .o :
- Price: $405,000, or-$191.04 per square foot
- Seller: Tousa Hemes Inc Larry Streib, divi-

-sion president. . :
Buyer. Mikel Alzpura

Lauderdale mrxed use
hurldrng goes for $425 000

Address. 1409 SE Frrst Ave., Fort
{auderdale L

Property type::1 903-square-foot mrxed
SR ‘use building completed in 1947 ona:

' O 15-acre lot - : :
Price; $425, 000 or 8223 33 per square
Sfoot

Sellers. James Lrtrrdes and Drna Lrtrrdes

_ Buyer. AYDA. We|ss LLC, Ayda We|ss man—
Sl aging member ke .

= ke Past sale5‘ $170 000 |n 1995

- foot:

' Seller' Boynton Beach Assocrates XVII LLLP, - -
N. Maria: Menendez; vice president . S
'Buyers. Charles Barker and Lisa Barker S

" Address; 8148 Emerald Winds Clrcle, S

-Property type: 0. 18-acre parcel zoned for IR
residential use = --

foot S
‘ 'Seller' Boynton Beach Assocrates XV LLLP .
‘N::Maria Menendez, vice president . . s
. Buyers: Kerry Sokaisky and Sharon L

_ _Sokalsky '

'purchased tor $41ﬂ 000
- Address: 10945 Deer Park Lane Palm :
‘Beach- County - -
- Property type: 0: 14acre parcel zoned for
- foot

“Associates X Ltd Steven Helfman vrce

~Buyers: Phrlrp Greenberg and Bonlta
‘Greenberg o

!
bv Errc Kalrs

Two Palm Beach County = -

lots sold by same seller

‘Address: 11687 Rock Lake Terrace, Paim |

Beach County. - R

Property type: 0. 13acre parcel zoned for RN

rasidential use
Prrce' S 422 061 or $74 53 per square

il o

Canyon Sprrngs T

Price: 5490 570 or: 562 39 per square

Resrdentral paroel

esidential use . - 1
Price: $4.10 000 or 369 26 per square

Seller: GL Homes Of Boynton Beach

president

e '_ - . S These reports are based on publlc records filed with the clerks of courts: Buﬂdrng ared is crted in gross square. footage
. ' o ' the total area ofa property as computed for assessment purposes by the- county apprarser

= o _' : NTERCREDIT@’BANK NA. :
REMOTE DEPOS!T SERVlCES

S - An Online Business solution that-allows you fo )

conveniently directy from your busmess "

e Secunty and Peace of Mrnd N
+ Create an Electranic File of Your.Cliecks
for Your Accouniing Software y

- «Frhanced Cash Flow from Gash
o Managemeot Operafions . -
o " +Rediced Retum liem Risk: : :
Yoo R - Retticed Transpontation | Cosrs!Convenlenoe i
.7 F = +Consolidation of Banking Relationships - -
educed Photccopyrng Costs : i

" CALL TODAY
QAR [0 simplify your business banking
S 305-264 9193 or 866.602.4207
B ipie www. mren,rearthank com Qw

§ - miake check deposits to the Bank securelyand - |

- i» Class Aoffice building

| 1,000 8F - 10,000 sf avail
| > Ocean and golf course vi
N Free oovered parkrag ,
R Best valuein Broward Count

: Deanna l.obtnsky

+ I 1954.745.3564

deanna.iobmsky@cbre corn -

o | Travis Herring
©1954.745,5862

o Deanna E.obirrsky

travrs hemog@cbre com

THE Peoppe TRENDS AND‘ ISSUES DRIVING SOUTH FLORIDA s E(.ONOMY

L Caprtal Sources

el Deaimakers

tnsrder Tradtng _
. Trend Storres '

Postmaster. Send address changes to Darly Busmess Revrew, PO Box 010589 Mramr FL 33101 :
R W F“’ Publistied daily Monday through Friday, except legal holidays, by Tcjsivermeicia publications, 1 SE Third Ave., Suite 900, Miami, FL 3313, (305)37? -37121:8 2003 rnorsivemedre Daﬂy Euslness Flevlew (USFS 34-4 300) (ISSN 1533 1749) Mlarnr
f Ty Subscrlphan Rates: Oneyear (253) issues — basic (rndl\ndual gnd smallﬁn'ns] $328 plus tax; corporate (Iarge firms) $570 plus tax, wrlh discountad group rates avarlabls Srngie copies (M F) " §$2. Back issues when ‘available (M F) — $6. Periodicals postage pald al Mraml L

S

OERERMUBLERRERE]

» Suites available from 1,000

+(lassAfinishes - -

‘» Excellenit ctowarown and ob

> Burldrsg top sighage avarlab

» Surrounded by restaurants,
Las Olas ameniies .

»(n-sife bankrng, restauranie ang

| 954.745.3564 : :
deanna: Eebrnsky@cbre o’
Travis Herting -

eseTesEE2 . - CBRE

fravis. lrerring@cbre com iy 2 ReiRD e

' For more mformalroo or io plase your ad, sonracr your adven‘rsmg
agency or yodr r}'ar!y Business Rewew sales regresentalive.
* Law firm marksters should call (305) 347-6655 if their firm 75 in
Miami-Dade or {954} 468-2621 in Broward or Palm Beach.
88 A1l ather advertisers shoiid call (305) 347-6623 or
B (954) 468-2611 r‘n Broward or {561 ) B26-2064 in Paim Beach.
@8 Any riumber can, be reachet tolf free from anywhere in Florida
S by dialing 1-800-777- 7303 and askmg for the fast fogr drg:is
g i rhe number lrsfer! abowe g o
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. 'mote; it's a fiecessary component to have.”

vices sectar, produced a study fo see how

~ well 40 South Florida banks and credit unions

were using their Web site’s home pages to-

.communicate with customers, employees. e

-and investors about the financial crisis.

-The study concluded Oct. 12 and does not

include messages added to Web sites since -

~ " that timie. [BankAtantic, for example, added
_* amessage from chairman Alan Levan dated

QOct; 16 .
~"Obviously in thns volatile crisis en\nron

: ment stakeholders are going to be seeking

information of events and How they affect
their interest,” Ruga said. “One of the first -
stops for customers of financial institutions is-

- the Web site..It's the first line-of- communica-

tions defense. We wanted to study and see -
‘how they were. utilizing this. it's not a tool : any

. He'said that if banks are not effectively

- using their Web sites to. communicate with -
. -tcustomers, "|t spoke. systemlcally of some -
o 'other communication problems they are
- gomg to be facing.”

And what the study found was that stron-

' -gest institutions generally:did the best job of

commumcatmg, whrle the weakest banks dld
not. :
CThat's one of the most |nterest|ng parts of
|t is that the firms that probably needed to

doit less are the ones who did it the most,”

Ruga said. “That was the correlation we were:
seeking to |dent|fy bdon’t know if it’s a cause

-~ -and effect, but obviously they feft:confident -
- enough in their standing that they: could reach

out and explaln their strength and: their out- .
look to their stakeholders, while the weaker -
-ones either did not feel that they-had a. story

o tell'or Were S0 involved in the internal -

management of this ‘crisis that they may. have
developed more of a bunker mentality; and by
definition. are not as good commuhicators.”

- Of the 40'institutions, 28 did not have

' any. mtormatlon posted on their Web pages .

addressrng the crisis, concerns of:custom-
ers.or-the 1nst|tut|ons current stability and
outlook. Only eight in.any way addressed the

~ downturn. Of these, only four directly address

the crisis; “and yet, even these do’not make

. their effort as easily available 1o visitors o
-, o the Web-sites ‘as they could; mlnlm!zmg the ’
R :mpact of their effort.” - o

Of the 12; |nst|tut|ons that posted mforma

" tion, 33 percent of those highiighted their rat- - -
" ings by BauerFinancial,-a Coral Gables-based - _

-hank-rating service. These firms all received

e five!stars; the hlghest rating: An analysis of "
wiy o the Bauerfinaricial ratings.forall 40 institu- -
. -tions found that. of the 12 that communicated -
o onthe crisis, eight received a five:star rating, -
reflecting that the: banks with the more effec-: - "
- tive commumcatlons tended to be h|gher '
- tated.- . .
oo The study found that many banks are; usmg j
. th|rd-party valld ors such as BauerFlnanmaI

One of the hlghest rated bariks iri the

‘ study was Sun American Bank, where chlef
-exedutive: Mlchael Golden:has: plaeed a bnet
~"audio message on the bank's:home ) page -
- assuring customers of the bank’s fmancual

health.

' Three credit unions also' scored: 'h|gh in -

~ the study: Miami Federal Gredit Union for
~ its chief executive’s letter: to stakeholders

and both Miami Frreﬁghters Federal and
University cred|t unlons for their Ietters to

'customers

"the Internet. We're. using ‘bank statements
‘bécause we know.everyone gets those.”

" stiidy was Miamibased Ocean Bank, which

“Our bank is not hlghly Ieveraged it has no

“exposure to: subprrme lending, ho- negatlve
- amortization mortgages and only rominal®
exposure to residential lending in general e
Golden_said in his message. :

) GAPITAI. SOUHGES Fon Page i

We dld a mail out to al of the eustomers
and we just finished a letter to the stockhold-

~ers.I'm going to do a separate letter to the -
customers just outlining specifically how solid

the bank is,” said Charles Schuette; chair-
man of Coconut Grove Bank, which already

“touts its five-star BauerFinancial rating on its
Web site. “For those who use.the Internet, it

will be communicated on.the Internel.”

Rick Kuci, Coconut Grove's chief lending ;-
- officer; said the bank's:concern is what to-do

when the market changes daily.

" "One day the market drops 700 polnts the
next day its up 900," he said. “We're just try-:

ing to get a consistent theme out to our cus-

" torerstthat we do have the five-star rating; .

~ we're safe, sound and secure. We are fielding
_phone calls from them every day as they see

- other news out-there, another.bank in frouble-

.~ just reassuring them Not everyone-uses :

One strugglmg bank that did well-in the -

has labcred under: a two-star problematlc
rating from BauerFinancial, .-

“I think Ocean Bank did a relatlvely good .

jobin their letter to the stakeholders, and
they had a two-star rankmg, Ruga said.

. “Their CEQ in this case is really taking it to- . '
the forefront. Firms that communicate ef‘lec- R

twely on-top of managing their firm éffec-
tively have the opportunity to- reestablisha

‘relationship and start rebuilding the trust and

strengthenrng the brand wrth consumers for
the long run."
Some institutions that have chosen not -

to-address.the crisis on their home pages; *
~among them Coral-Gables-hased BankUnited,
have opted to communicate through other ;:

channels

s important that our {banking] system now

react in a way that takes the concerns and
,fears of the stakeholders into account.’ -

 We've been using our employees to talk
to our customers,” said Melissa Gracey, "

director of marketing for Coral Gables-based -
- BankUnited. “Our customer-base is so
“diverse, from business owners to elderly sav

ers-to investor types, our goal since every-
thing started getting bumpy is to make sure

< our employees were the h|ghest tralned that
‘they could be.”

“Gracey saidthe majory of BarkUniteds tompkins@incisivemedia.com or at (305)

- 347 6645

customers have relat|onsh|ps W|th many

" banks. -

i they walk into Bank X and‘the teller

doesn't know anything about FDIC insurance,

and our teller can tell them everything, when .
we get past this, they're going to go where
they felt the most comfortable,” she said.

.Communication plays a crucial role in the
banking world because the current financial
meltdown is as'much a crisis of confidence
as it is a balance sheet problem, Ruga said.
“Confidence usually is implied in the stabil-
ity of the market,” Ruga said: "People usually
leave-it into the background: What the banks
tend to focus on communication-wise is really

- the value proposition and the. benefits and

really more communicating in‘a marketing
perspectwe ‘Why we are better why- we off_er

[ more,"eic. This crisis is a global financial

crisis, and a lot of. these firms really are not

B equipped with the type of -communications

g team that they need to handle this-type of -
‘challenge; Many have been caught, if not. =
- off-guard, at least they've lost some of their

footing, ‘and 1-think their teams are not really
up to the task.”
‘Ruga said in some cases there 4s a loglcal

' explanation.
- Ray’ Ruga, pr|nc|pal of CVOX Group, sa|d It

Their focus'has been on the banking side.

Thts is domg what they do best,” he said.

" “Which is trying to shore up their balance -

~ sheets and navigating the institution: through--
the crisis as opposed to viewing the commu-

mcatlons as an integral part of this.”
“The work that these banks -are-doing

internally to shore up their balance sheets?” . -

“Thos’e'very efforts are what need to be com-

municated,” Ruga said. "The. work that you

are puttmg in |s the story "h S

' Wayne Tompkrns can be reached at wayne




- published freelance articles: to -
©online databases’ without secunng
- new permission from-the authors.

- " The case provided guidance in
-~ " interpreting -and appiying revisions
" made in'1976 to federal copyright
"o claws after the technologrcal revolu- -

o televrsron busmess
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~ Ruth Bader: Grnsburgs majority” -
-decision in the 2001 case of New -
~ - York Times v. Tasini; which sought
S to settlea drspute between free-
" lance writers and publishers over
" the d|g|t|zed use of the wnters '

works.”
Greenbergs petltlon asserts fed-

.- eral-appeilate copyright-rulings by-
- the'two'circuits citing Tasini haue
: warped" the Gmsburg majorlty

- opinion, "¢ -

“We bell.eve'the Supreme Court

- would be interested in what has _
~. been done by.two of the: [fed

- eral appellate] circuits'in the
Tasini decision,” Davis said. “The

Supreme Court, | think, will agree.

~ that the Tasini.decision has been -
- wrongfully applied. In"a very vola--

- tile copyright environment, that's
. not a-good thing:”

~ Tasini,; named for. Iead plam.tlff
and freelance writer Jonathan -

" Tasini, detérmined publishers -
. violated freelance writers’ copy

rights if they.sold previously .

fion that has created new avenues

-of publication.”.

The deC|S|on was: consrdered
a win for freelance wrlters who -

" _could negotiate new permissions -

- and contracts with publishers for

~ what the court majority held were -

" new uses of prewously publlshed ,
. works. . S

Greenbergs case began

__f|n Miami, where U.S. District -

" Magistrate Judge Andrea Srmonton
- found for National Geographic. -
" Greenberg. appealed tothe 11th

Circuit, which i 2001 reversed

" -'the dlstnct court and remanded _

the case, fmdmg the magazme
infringéd the photographer’s copy-

 right: The 11th Circuit opinion was
. released shortly before. Tasini, was

~ handed down; .

“Simonton subsequently found
*National Geographic owed
Greenberg $400,000 in. damages :
The magazine appealed, and'a -
“new 11th Circuit panef, citing the
mter\renrng Tasini decision, last .

- year reversed the first panel S -
~_tuling. In June, the 11th Circuit
'sitting en banc split 7-5 in favor of -
Nat|onal Geographic. The decision

' was compatible with the 2005 find- -

ing by the 2nd Circuit on wrtually

‘identical copyright questions.” -
The two. appellate court ma;orr

ties adopted argu--

~.ments by _Natlonal,

Geographic and a -

- coterie-of amici pu b

majorrty opinion - -
. in Tasini — while-
restrlctmg the' pubhsh

- ers-from selling free~

* lancers work to online databases
such as Lexis and Westlaw without
securing.the authors' permission -

. — allowed publishers to place - .-
entire publication libraries on'CDs -

and sell them without owing any-
- thing to the freefance. authors and.
photographers whose works were

. reproduced in the collections. -

The 11th Circuit’s latest decrsron

' determined that because National -

Geograpluc s digital library repro
- duced complete magazine issues -
“exactly as they are presented

- ~in the print version,’ "publishers .-~
. retained the privilege of reproduc- -

- ing thém under federal copynght\ :
laws without renegotlatmg free
Iance contracts, -

. The majority also decrded new o
' elements such as the operatmg

software and search englnes on

the CDs — even if. they carry

_ Geographic,” a new collective: -

“on the definitions of an accept:.

' “not.based on specific language -

y 'Supreme Court focused on the

_copyrights — were ot enough .- ~

to make “The Complete Natlonal

work, ‘subject to copyrlght privi- -
lege.. -

-a collective work will not, by itself,
take the revised collective work
outside the privilege,” the majorlty

- oprmon stated.

The 11th Circuit rullng turned -

able-revision and a new work as - .
determined by Tasini. Publishers.

including National Geographic have
acknowledged their arguments are

- in Tasini-but rather on dicta, the -

twe works eonstrtutes a ‘revision’ of each of jtg Wwrote. "Accordingly,
oonshtuent colleotwe works '
' explanatory commentary- tncluded

~in the opinion that does not direct-.
Iy -address the facts-of the case

under review.. i

= In Tasini, Ginsburg wrote for the
7-2 majority that electronic and -
'CD-ROM databases of individual -
articles culled from perlodlcals

* couid. not be considered “revi-

sions™ or revised ed|t|ons of previ '
“ously published issues, suchas .

-revised editions of an encyclopedia

or multiple editions of a daily news--
paper. Therefore, publishers may
not sell'the rights to reproduce:
“those articies to computér or

-onhnel databases without contract-
“--ing for the. publlcatlon nghts from
" the authors.

‘In dec|d|ng the databases were
not simply a revised edition, the _

- As aresult, a user views an’

“- arficles’ appearance in.onling
databases without the- graphrcs
-formatting: and-layout that accom-

. panied their original publication.

" “Those databases S|mply cannot -

‘ - bear characterization as a ‘revi--
“The addition of new rnatenal to,‘\

sion”of ‘any one periadical edition,”

. Ginsburg wrote, “We would reach
*-the same conclusion if the [New
~York] Times sent intact newspa- -

pers to the electronic. publlshers
The court majority also specifi-

- cally rejected an analogy offered

by publishers saying the electronic
databases were no different than
microfilm.and-microfiche reproduc

“tions. The court found that com-
*parison “wanting.” _
_ “Microfarms typ|cally contain o

_ Jerry Greenberg S petrhon to the gustlces
‘ states that his case ‘presents the’ questron of
~ lishers that G|nsburgs whether a database aggregatmg many coltec-

continuous photo-

* of a periodical in the.
__medlum of miniatur- -
-ized film,” Ginsburg.

“articles: appear on the.
“microforms; writ-very -

' -.small,.in’ precrsely
the posrtlon in whrch the arhcles
appeared inthe newspaper '

" article in context, Gmsburg wrote;
in electronic databases, “by con- -
trast, the articles  appear: discon-

' nected from their. original contekt

.-In short, unllke microforms,

collective work to which the author .
contributed or as part: of any ‘revi-
'sion’ thereof.”

Greenbergs petltron to the
just|ces states that his case “pres
~ents the question of whether a

“database aggregatrng many collec- '

tive works constitutes a ‘revision”
of each of its constltuent collectnre
works

What conshtutes a rewsron is.

5 _key to the ongoing legal _d_ebate

' =graphlc reproductlons _

_ Busrness Review.

because the 1976 copyrrght revi:.

" suans_were intended “to limit the
~ability of a publisher to republish

contributions to ¢ollective works .
without providing compensation. to
the freelance artists who should
" benefit from.the demand for their .

_work after the initial publication,” DA
.according to the petjtion. That sec-
- tioh s the-backdrop against which

freelance artists and publlshers. :

- negotiate their contracts.

“Greenberg’s petition said both

Circuits *have held that a publisher -

can avoid paying the artist any--
“thing under Tasini by the simple. -
expediency of creating context' }
by including a feature that aliows -

'users 1o ‘flip” between the pages.

of individual rnagazmes
“Yet the artist receives nary

“a penny,” the petition said.

“Publishers can sell access to indi-

-vidual articles, stories-or. prctures
__:-so Iong as the rest of the pages -~ -

in the issue are a-click’ away.
Once a Google search can find

it, the author's copyrrght for that .

individual text, plcture or-videg i rs

o essentlally worthless.” Lo
_* The petition challenges the court '
1o “clarify that publishers cannot -
“reap the-benefits. of appropriating
-the market for the freelancef’s indi
vidual-works W|thout compensatmg
- - the freelancer.” -~ -~ :
the databases do notpercephbly -
- reproduce articles as part of the

 Terry. Adamson, executlve

:\nce president of the National

‘Geographic ‘Society, said he was

‘ot surprised Greenberg asked
- the high court to take the case. - - .
~He said the magazme is ey_aluatrng i

whether to respond l

R Robm McDonald reports for

the Fulton County Daiy Report,.an. - -

-IncisiveMedia affifiate-of the Daily

| s PAN ISH From Page AI

- A spokeswoman for Spanlsh

'Broadcastrng declined to com- = -

- ment_on the impact of the Lehman

" Brothers' bankruptcy <= the largest
Jin history —on SBS. The bank's

27 downfall accelerated- the contlnumg

- global credit.crisis. -

Despite: Spamsh Broadcastrngs

fmancmg problems a-major share- -
-+ holder sees no- evrdence of a seri-.
- “ous cash shortage at the company. -
o S The good fiews for --s_hareholders structure,” Donoghiie said. "They
© is thereis'no Irqurdlty crunch here,”.
. "'said Daniel Donoghue, managing ‘-
~director of Ch|cago based invest- -

ment firm Discovery. Group,. WhICh

.. “owns-about onetenth; of Spanlsh
gx _Broadcastrng “Thiey have enough

“In 2006,*Spanish B

pald $37.6:million, including $17

million in cash and: $18.5 million:

* of norinterest bearing” notes, to--
“acquire the licenses and other

operating assets of televrsron sta-

- tions- WSBS-Channel 50:in Miami

-and Channel 22in Key West. The

- statlons operate unde __the Mega

- nght things, and-they are sort of

_.or a debt problem. | almost wish

TVbrand B e L

He'is not & happy shareho!der
though In several SEC filings this
year, Donoghue has disclosed.

. letters he has written to. Spanish
Broadcastlng blamrng management
- fora steep plunge in the companys
stock ptice.. ...~

- “Sometlmes bad guys do the :

-blessed with a really great debt -

don’t___have balance sheet problems -
they did, because that would result
“iri them doing what 1 think are. .~
smarter things. with: their business -

s prrncrpally rot spending-on tele

~_ conditions led the company to
feduce the asset value of “certain
* individual stations” in Los Angeles,

vrsron the way-they have: been.”
Spanish Broadcastrngs Class

A commen shares, listed-under. .-

Nasdaq ticker symbol SBSA, closed:

. Tuesday at 27 cents each, down - -

from $1.85 at the end of last

.~ year: Founded in'1983, Spanish -

.- Broadcasting. completed its rnitlal

-public-offering:in 1999 at a pnce of

"$20-per share..

,' “"it's a hard pil to swallow There
has been such massive destruchon

of \raiue there Donoghue sald

Spamsh Broadcastrng owns

and operates 20 radio stations
aimed at,Hls_panlc I|steners |n_such
major-U.S. metropolitan markets
as Miami; New York, ‘Chicago.and
Los Angeles; The company’s four
FM stations'in Miami are WRMA

.. *Romance” (106.7), WXDJ “El Zol”
“(94.7), WCMQ “Ciasica” {92. 3) and
. WRAZ “:a3 Raza"(106.3).. .

. Under the: Mega TV brand the'

rcompany also offers ongmal pro-. _

gramming through a two-station -

. -gperation fo South Florida \newers

who subscnbe 1o satellrte tele\nsron
servrce DirecTV... o

Spanlsh Broadcastmg drsclosed
in August that weak business :

‘San Francrsco Puerto cho Mlaml

-and New York by 8396 mrllron asof -
) June 30, .. v

: The: non_cash asset |mpa|rment

- charge was the major cause of the

-company’s net loss of:$300: million

- in the first half, a revérsal from net -

~iricome of . $3.4 million during'the -
same srx"month penod last-year.
ated revenue from '

- million from $86.8 ‘million in the -

January through June fell to $81 6

~same period last year. Reuenue
from radio stations-in the first half
declined to $74 million-from $82 -
~ million in fast year's first haf, down’
* 10 percent; and investor fears of -
“further declines have eroded the'
companys 'share price. - _

- The revénue decline is: a symp
torn of: mdustrywrde problems-in the -
“radio busiriess, Radio station rev-

- - enues in-the: t6p 100°U.S. markets

fell-in-each month from January .
through August this:year, compared

-~ with the same months last year, the -

Radlo Adverfising. Blireau reported.
Whether Spanish- Broadcastrng
can avoid liquidity. problems may--.
depend on its ability to conserve:
-cash in the current-harsh clrmate
for radio broadcasters _
“Their situatiof is:becoming -
" more tenuous. It's one of the -
reasons | dropped coverage- of -
~ Spanish. Broadcastlng abouta . -
‘month ago,” said David Joyce, an”.
analyst with New York City- based
m\restment firm Miller Tabak.
- Asked if Spanlsh Broadcastmg

' would be able o repay ‘its $18 mrl

-fion note due in January, Joyce said.
- “conceivably, yes,” but the compa-
~ py's ability to repay may’ depend on -

“hat their cash-burn rate is for the - -

third quarter:-and-fourth- quarter.”

The company’s cash shrank to $39 _.
-~ ‘million as of June 30 from.$61 mit.
‘ Iron at the end of last year. :

" The Nasdag stock market may*

- dedlist Spanish Broadcasting if its o

stock fails to.trade consistently at

*“prices of $1-0r more by early-next." -
“year. The issue rmay become moot, B

however; if Spanish Broadcasting -
“sheds its publicly held statuis in” al
‘going-private transaction. Going -

- private waild require the approval

of chairman of the board, president L

-and ctuef executwe officer-Raul*

‘Alarcon; who controls about 70 per- -
_cent of the company’s shareholder S
~.voting power. - -

- Donoghue: sard some of Spanlsh o
-Broadcasting’s lenders have asked
~ him if Dlscovery Group.would sell - -
its stake in the company in‘a-going- - -

pnyate transactron “There is'a

price’ at which 'we would support it, "

‘he said wrthout glaboration, but “jf

; “they are going: 10.80. prrvate at 50 -

cents [per share] forget rt ’ I

:‘. g
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" Real Estate

' Real Estate

Office Space Lo . Office Space to Share
BROWARD - DADE
Office Sub-Lease ' | < LAW FIRM SUBLEASE

1000 sq ft of private class .| Prime Brickell Space(s)
.- A space SE corner of Fed- | available from AV law

eral Highwdy and Com- | firm,

. mercial. Available Now. | feet with ability to-share
- Call954609-1879 - | all amenities, ~furniture,
: ‘ ‘{felephones, etc. Spaces.

 Ery——— | may be separated from
EMPLOYMENT ADVERTISING | | existing law firm with pri- |

Forinformatior on placing an ad in our vate -
 section, please call: (305)347-6670, ..

“Marlene -at - 305- 37_1—; i

1500-3500 square

entrance[s} Call

UNLIVIITE _
CALLING

DOWKTOWN/BRICKELL
- 305-403-4116
FLAGLER
_305:541-5535
BISCAYNE .
" 305-830-6100
- PEMBROKE P?NEE
- 954538-0101
CORPORATE OFFICE
3058821717
HIALEAH
305-883-0039

- -OrBOO-T77-7300, 04 6670 - | 8797.

/ A construchon compcny

- Focility Meintenance Services Available.

The Daﬂy Btfsmess Rewew now ptib.'.'shes e full schedule and st !:s !cases for the

NEW Miami-Dadg County Complex Busmess ngat:on Court -
Look for s mfo:mstmn daily in the Cours secfron af The Review'’s Mfam Dade edfffon

WEDNESDAY, OCTOBER 22, 2008 » DALY BUSINESS REVIEW » AT

-  Afullist of new cases filed _
4 Aqu% Jist and somary of Rew cascs closed

L

MORTGAGE LENDING

|/

4\

“that actually
. fsmshes within budget -
s con.'ststenﬂy on time

o has a.track record of
sc‘hsfled clients. ..

o Yup,'
Call us for your-next tenant <
“buildout or office renovation.

1954.563.1444

Advanced nteriors

CONS?RUCTEON

mfo@a:consfrucf com ,
Fort muder&ule, FL

| Miami Lakes Business Center, LLC
14750 NW 77th Court, Suite 303
Miami_ Lalkes, Florida 33016

Senm:e Executive Office
~ | Class =A® Professional Building
" Minutes from the Palmetto.
Huge Windows ~ Great Views!
17 8q. ¥Ft. $682.50 Plus Tax
166 Sq. Ft. $968.33 Plus Tax
. 148'8q. Ft. $816.67 Plus Tax =
HCONFERENCE ROOM RATES .
| Houxly $75 . Haif Pay $260  Fudl Day $480 |

(305) 818-3100

www.officesdrent.net B
B hitpi/iwww, cirdlepix.com/homef63J82U B

| * FPL rebates available

- '_' Establtsked since 1 987 -

OFFiCESPACE [ ROOFING

ATTENTION

B COMMERCIAL OWNERS

| .* Don’t replace your roof
{ * Roaf Restoration specialist

* Guarantees available -

. Licensédf'lnsured/Bonded

CALLUSFOR A
- FREE CONSULTATION

_ AND ESTIMATE
(305) 418-8393

Unlimited Roofing Services, Inc.

Stade License #CC-CO36954
wwirunlimitedroofing.com -

. D T CLREAUTIFVL EASY WAY
onstruction | 5 o Sand .
T ] e Mortgage Corp.
Grﬂup smart, simple, comfortable . . n . s -
; : : .. : A NN aedvanced costhetic and sedotion’ dentrs&y we Pl",chase Notes/Mortgages
.- . SERVICES = . . . ‘Your oral health may be related to: ; i —
Commercial - Pesidential _lndusiriai - « Heart Aftack/Stroke Eqm'ty Based Commercial
pldensarivatons ]| o ; Diabetes and Residential Loans

Nots Construction - Snormngleep Apnea. .

Properly Preservation .-
73l awn Maintenance ’
»Lock Changes
=Pool Mainiznance

- om e

o No C_n:diif Checks

Low Rates!

Fora FREE Report regardmg
7 || the above and 7 Ways to take
>Higricane Preparation. © = _ | controt a_mi pr_etect yourself -

- =Code Vivlation Abatement -
>Initial Securing -
=Rapairs and. Renovations .
_Celémar Construction Group can help you
with gil'aspects of your eonstruction neads.

12156 SW 132 Court, Suite 215

- CallTODAY -
- 305-933-3070

- Howard ], Hoffman, DDS
- South Florida’s
- Original Sedation Denust

Otto L. Travieso
Principal Broker -

otto@easywaymongage.com

Miarmi, Florida 33186 - CGC0A5883
{305} 235-4802 inf, elomarcg.com
www.celomarcg.com

The Dally Busmess Rev1ew offers marketmg vehlcles that dehver umque _
“content of unmatched mtegrlty to an affluent audience of law, real estate and
“finance decision makers throughout South Florida. You can deliver your mes-
_ sages to thls coveted audience through print, spec1al events and online - every
co SR mmute of the day.

Cdntact yeuf
Daily Business Rev1ew
. Account Executive or call ‘
'305 347-6623 or toll free in Florida
- at 800-777 -7300

DailyBusines‘sRevieW. com

1
{




- $14.25 milion, or-about $180 per square
" foot, for four properties fotaling 1.82 acres
. atthe intersection of Flagler Street, Douglas -
" .Road and Ponce de Leon Boulevard in Miarni -

- in‘the cities of Coral Gables and: Miami,

 anew 50,000:squarefoot store with rooftop .
_ parking that would aliow the smermarket
* chaintoclose a nearby store.it is leasing.
. Zitvar and Valero represented Publix; while .
- Kessel and Valls represented seller Ponce -
" "Medical Plaza LLC, a Miami company mar-

" The deal closed Oct. 8 after SiX months of
" negotiations, Zitvar. said. -

-~ als from both the Coral Gables. and Miami
ity commissions before closing the deal.

e of four small buildings on the propertles — s
o begm In the fourth quarter of 2009 Zrtvar

'w1th the intention of building a residential com-
" plex, but the housmg market soured, Zitvar ~
., sald. A grocety. store.makes the most sense
- in foday’s market because of the hlgh—proftle -
-~ loeation and the demographms of nearby resi-
" dents, thvar said:

" Ponce and Flagler are,” he said. “This is proba-
. by the most dense location in MiamiDade and
- |ng near the site is $100,000," = -
' "'former president and-chief operating officer.

- of shopping ceter investor-Equity One, and. -
. Publix made the deal possible; Zitvar said.

by Re\new Staff

. -
el rKincni : "

transactions, M&A work, investment banking-or pnvatrzatlons An expanded Dealmaker of the Week highlights a erson involved in a t - R
Yion of specral interest — selected either because of its size or sco S : vovecatiansac

To -suggest candidates for-Dealmakers, contact Ja

cttons need not involve local compames or properties

: D eaimakers details the players behlnd recent srgnlﬂcant busrness transactrons Deals that quallfy include real estate purchases. stock of debt |

pe or because of the details of the underlying deal. -
y Rees at jay. rees@mcrsrvemedla com’ Dealmakers should be based in South Flonda but trans o

Equity One relauonshlp a factor
... in Publlx land buy

. Dealmakers Rafi Zrtvar Doron Valero :

Greg Kessel and Joe Valls -~
The deal: Publix Supermarkets- pa|d

Dade County. Portions of the sité are located .
- Details: Piibiix was looking for.a site for

aged by Carlos Ortega and Leonardo Ortega. -
Global: Fund obtained 5|te plan approv
Construction = beginning with the demolrtlon

sald :
The sellers bought the site in August 2006

*." do ot need to tell'anyone how busy

one of the most dense sites.in all of Florida.
The average household income for famllles liv-

An existing relationship ‘between Valero, | a.-

Zitvar 15 a former director of capital markets
for: Equity One the Iargest landlord for Publlx .

: _"|n Florida. -

' “shows the supermarket chain is weathering

Publlxs second quarter flnanmal report

-the: economic storm. Sales in the second ~

quarter of 2008 were $5.9 bilkion, a.3.5 per-.

R cent increase from:the same period in 2007. -

Background: Zitvar is principal of Global -

P Fund investments. Valero is managing partner

. at Global: Kessel and Valls are brokers wrth
the flrm ‘

Owner seIIs farmer’s market after |t
: grew too hig for h|m L

Dealmakers Peter Berg and Steve Amrnov
The Deal: Berg brokered the $8.45 mik -
lion sale of Gennaro's Farmer's Market, a

" Fort Lauderdale wholesale and retail produce ‘

operation.

* Produce Inc.; was owned by John “Gennaro” -
< ‘Mugnano o_f-_CoraI-Spring's;’r:The buyer was
Armando-Romero-of North Miami, whom Berg -

SR for'a new opportunity.

- The busrness mcorporated as Gennaro s

described as:"somebody coming out of the
lcommerr;lal] real estate busrness and--_looking

The deal closed Sept. 2 -
Detalls Mugnano hired Berg to ﬁnd a buyer

’ I|on i 2007 Berg said.

for the fan'nefs market he buﬂt and opened in. .

2005, busmess had grown rapidly and,

Located on U.S. .441 just.north. of .

:'-Commermal Boulevard, the two-acre* property :
includes a 12,500-square-foot retail market,

which Mugnano converted from a warehouse
~when e bought the property in 2005, plus'a -

25, OOD-square—foot refrigerated waretiouse

that he built and is the base. of operattons for’
. “the company's wholesale business.

Gennarg’s sold produce to retail customers
and hundreds of area restaurants. Gennaros

The buyer “had some ve.ry good |deas

: ._and Roberto Palenzuela

Lawyers work heatlh care sub5|d|ary
' sale to Humana

- in all honésty, he was working too hard " Berg' 3
- said of Mugnano, -

Dealmakers Da\nd Wells, Carne l_evme

The Deal: Wells, Levine and Palenzuela
represented West Palm Beachbased -

-Metropolitan Health:Networks in a $14 million

deal to sell its Metcare Health Plans subsidiary -
1o Louisville, Ky.hased Humana Medical Plans.. .
“The deal, in which Humana purchased all.of-~
Metcare Health Plans common stock closed‘-
Aug -29.

- Details: Metcare Health Plans operates
Advantage Care, an HMO that provides health

- care coverage to Medicare patients in Florida.

Ag/part-of the deal, Metropolitan will continue

about. how to grow the: busmess. Berg sard‘ of~ td serve: Advantage Care members through'its

' Romer‘o

The deall which took a year to complete,
was financed by TotalBank of Miami, Berg
said. Miami attorney Vivian de los Cuevas of

" Background: Berg, a. certified busk

ness. mtermedlary, i5. managing director
. of Transworld Business Brokers in Fort
" Lauderdale. Transworld _broker Steve Ammov

assusted in the deal

- inexpensive debt.

provider sennce network business, Metcare of
“Florida. - .

"Humana focuses on what its good at
the marketlng to members, and Metropolitan

‘Broad ‘and Cassel represented the buyer while- focuses on 'what it's good at and what most of '
* lan Pesses-of Bezel Long of Boca Raton repre- it's busmess is, which is prowdlng services,”
-sented the seller, Berg said.

- Wells said.

“Welis sard the.deal is desrgned to improve -
“a firm's operatlons and is not dependent on

-4 think there's gomg to be a refocusing on..

' operatlonal efficiencies and few deals driven- -

VA

by how they’re financed,” Wells said. “T he o

" M&A activity over the last few yedrs was clear- -

ly driven by cheap debt. When cheap debt dis- -
a _appeared the hig deals stopped. What | think
.. 150t going to $top are the deals desrgned to o
.. improve the businesses.” '

‘The deal will add 7,000 customers to
Humana's; portfolio. Metcare Health Plans’
‘Advantage Care serves benefruanes in 13
Flonda counties. "

-Metropolitan Health Networks wil also o

.expand its relationship with CarePlus, a
- ~Humana-owned health plan for Medicare - .. -

- Advantage beneficiaries, to rnclude pabents |n _
. those;13 counties:: -

Metropolitan:is a publlcly traded company -

' that offers compretiensive health care ser-

vices for Medicare Advantage customers in

South-and Central Florida. Humana is one of

~“the-country’s largest publicty. traded health- and e g
. supplemental benefits companles wrlh 114
-~ million members: '

" The Florida Office of Insurance Regulatlon
and the Centérs for Medicare & Medrcald

- Services approved the deal.

Background Wellsis a partner inthe -

business practice group at Hunton & Williams'

* Miami office. Levine is a Hunton & Williams - -
. .associate. Palenzuela Is general counsel of =

o Metropohtan -

— -
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Ba|Iout questions

Bankmg chents balance need for cash infusions
wrth fear of havrng tighter government controls

by Lynne Marek

fynne. marek@mcrsrvemedra com

egulatory, banking and cap-
ital market attorneys have

 a new -calling: interpreting
for worried clients how the $700

" billion financial industry rescue

package will help or harm them.
" Client questions are focusing

on the terms of participating -

in the new capital, shortterm

debt and assetrelief programs .. |

spawned by the Emergency

~ Economic Stabilization Act. There ' £
: are potential conflicis of interest,

executive-compernisation restric-
tions and ovérsight issues that- -
are giving companies pause. .- -
“Things are happening so fast
that people are having troublé
reacting in.an efficient and con- -
certed manner,” said Jeff Taft,

- a partner in" the Washington

office and the financial services.
regulation and enforcement_group
of Chicago’s. Mayer Brown.
“Everybady's strategy is just kind -
of constantly evolving.”

‘Nine of the largest U.S. banks

" that agreed to participate in the -

federal government's initial $125 -
billion capital infusion into their -
companiés have little leeway to
negotiate terms of the loans.
But thousands of other small -

~and mid-sized banks will want

Just the thoughtof havmg to answer quesuons at one of U.S. Rep
Henry Waxman's oversight committees is enough to scare some -
banking clients away from government cash.

'to weigh |egal terms linked to

accepting any of the additional
$125 billion in direct capital
investment the government is

.offering, The same goes for par-

ticipating in the related program

that will aliow financial institutions
to sell devalued mortgage-backed -
securities or other so-called-"trou--

_bled assets” to the government. .

- The biggest concern for most
clients considering the programs

would be the legal implications of.

' comes- with. some controls,” said
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 Events

Today B
:Palm Beach County Bar
* Association: Networking &

© . Learning luncheon for Solo & Small

: Firm Practitioners, 11:45 a.m., Bar
i Association Office, 1601 Belvedere
: Road, Suite 302 E., West Palm

: Beach. Cost: $10 members $20

-1 ‘nonmembers. Call (561) 687-2800. .

i South Palm Beach County Bar

“Each of these: programs :

(= Duarie Wall, a banking industry

partner in White & Case's New
York office. “You're really going

to haveé to decide: Do you need
B the assistance, and do you need

it sufficiently to accept the condi- _
tions that have been imiposed?”
Clients:are particularly eager

¢t to avoid increased government
R oversight following the public
| grilling and denunciations some,

$& cxecutives involved-in the finan-

cial mettdown endured recently
before congressronal commitiees,
such as the House Commitiee

on Oversight and Government

& -Reform.

having the U.S. government asa
potential shareholder by virtue of .

the preferred shares the govern-
-ment will receive in exchange for

capital, which could be converted
into common. shares, attorneys
sald

There may be corporate gov
ernance requirements, federal
reporting duties or a limited-loss -

-of autonomy that could accom- -~
“pany the government’s “passive” -
“investment, attorneys said. -

“ don't thlnk a lot of people

" envy the idea of berng called up
" to Capitol Hill to one of [US. Rep.
_Henry} Waxman's oversight hear-
ings,” Wall said. -

Clients will want; to understand
how assets to be sold to the gov-

“ernmént under the troubled-asset

‘program will be assigned a price,
‘whether through an auction or. .

some other mechanism, because
the monetary benefits ot such

. sales:may be undercut in some
. cases by conditions of the trans-

- action, attorneys said. . ¥
For instance, if the go_vernm_ent .

"'mw&mcmor.oev
Does YouTube |ssue show McCaln S stance on copynght Iaw?

by Nate Raymeond :
nate. raymond@mcrsrvemedra com - -

0 @ series of Ietters
D between John McCain's
YouTube suggest how the sena-
tor would deal with copyrlght
enforcement if elected presr
dent?

That’s the question after a
back-and-ferth between the cam-

“paign's general counsel, Caplin &
- Drysdale partner Trevor Potter;

and lawyers at YouTube Iast
week.
The exchange began Monday

“YouTube counsel sald it cannot perform
‘a suhstantwe legal review of every takedown notice

. due to the sheer volume and the snte s scale. -
presidential campaign and - when. Potter- wrote to complaln

-about what he saw as' an exces-
~ sive number of requests by TV
networks for the Web site to
take down vldeos the campaign

posted.

“Numerous times durlng the

course of the campaign, our

advertisements or Weh videos

-__have been the subject-of [Digital
“Millennium. Copyright Act] take-
down notices. regardrng uses -

~ wrote,

-that are clearly prrvrleged under

the. farr use doctrlne " Potter .

. The dlsputed materlai were.
news reports reproduced either.
in‘part or in their entirety. -

YouTube removed these videos -
"despite the. comglete lack of

Potter said. By removing the

videos, he sald YouTube “chllled"
' ‘the campargn s polltlcal speech

“We recognize’ that YouTube
has said it adheres to the notice-
‘and-takedown procedures estab-

lished by the DMCA," Potter

wrote. “But nothing in the DMCA

* requires a host like YouTube
~-to comply automatically with

. ~takedown notices, while blinding
. itself to their tegal-merit (or, as

here, their lack thereof).”
The McCain campaign under-

~'stood YouTube might get too -
" many videos and: takedown
- ‘merit in these copyrrght clalms "

- notices to conduct a full fair

. use.review on each, Potter said.

But he proposed YouTube “com-

Association: Civil Practice CLE

See Events, Page Al2

People _-

~ In the community

: e Carlos Loumiet, a partner with -
i Hunton & Williams in Miami, has *

¢ been named chairman of the board
_ i -of the New America Alliance. -

.On the move

« Karina Benitez has been

' pamed associate with Cordero &
1 Associates in Miami. -She was a
i law clerk with the firm. Benitez
. has & law degree from St. Thomas
i University and a bachelor's degree -
¢ from Florida International University.
: -« Natalia Gari has also been
- named associ- .- -
i ate with Cordero
i & Associates
i in Miami.-She |
i was also a law.
¢ clerk with the -
¢ firm. Gari-has a
i law degree from - |
: *St. Thomas

+ University and

i a bachelor's

: degree from the _
i University of Miami. v

ri

¢ E. Lennon Kraus has been

: ‘named associate with Aronfeld Trial
: -+ Lawyers in-Coral Gables. He was a
 See Bailout, Page AL |aw clerk with the firm. Kraus has
i : .1 a law degree from the University of
- Miami and a bachelor's degree from
" Michigan State University. =

" * Bruce E. Shemrock has

! joined Aronfeld Trial Lawyers in
: Coral Gables as an-associate.
¢ He was a litigation case manage-
: ment specialist with Lawex Corp.
: Shemrock has a law degree from
¢ Nova Southeastern University and’
: a bachelor's degree from Embry-

* i "Riddle Aeronautical University. He

i also attended the- Unlver5|ty of -
- Saskatchewan, Canada. m -

Correctron N

© An artlcle publlshed Qct. 21 tifled”
: “Baptist Health loses fight for trust
: money” incorrectly listed Andrew
: Lamb's law firm affiliation. He isa
+ name partner with Hali Lamb & Hall

" -SeeLaw & Technoiogy. Page A10 .

in Miami. |
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decides to publlsh- the name of a financial

institution selling tainted assets alongside -
the other transaction mformatron such-as -
the price, the stigma of being associated

. ‘wrth the troubled assets may hurt the com- -
_pany and outweigh the value of the sale, :

lawyers sald
‘- Conﬂlcts of mterests

For companles that earlier thls month

- eonsidered, -during a-short 48-hour window,

whether to apply to become a federal con-

 tractor that would help the government run

the programs or manage assets, lawyers -

- fielded many calls about potentral conflicts

" of-interest.
- The conflicts mlght arise for companies

that sought to act as a contractor for the

© government in managing assets purchased

. by thie U.S. Treasury Department and also -
" tried'to act as a participant in selling their

own seured mortgage ioans or securltles to
the government.

* Government guidelines. dlctatmg separa-
tion of those interests will have tobe made
clear, given the sheer number of financial

- - contractors — perhaps as many as 30 —

needed to run the programs, lawyers said. -
“Any time you're contracting with the

" government, it raises all sorts of issues; ..
- - conflicts of interest belng just one of them
 Taft said.

Lavyers found. clients partlcu!arly con-

. cerned about restrictions on executive
* compensation that will be.imposed if a

company receives a direct capital infusion-
or more than $300 million under the asset-
sale program. Taft said that clients could

" avoid those restrlctlons at least in the sale-
.- of-assets program by not seling more than . .

$300 million to the:government.. -

-.that type of approach,” he said.’

"The new law -prohibits companies general-
-ty from offering or paying senior éxecutives
- certain “golden parachute” benefits that

might be.paid after they leave the company.
It also prohibits the company from taking

" tax deductions of more than $500,000 for
- a given-executive. For some companies,

the tax aspect won't matter because they
wouldn't be taking the deductions for execu-
tive pay in any case, said George Simon, .
a partner in the Chlcago offlce of Foley &
Lardner. .

Still, it’s an |mportant condition that com-
panies should carefully consider because it

-could affect their ability to recruit top execu-

tives in the future or pursue a particular

* succession plan, said Cynthia Lance, the
corporate secretary and general counsel for

First Migwest Bancorp, an Iltasca, lll.-based -
bank.with a $9 billion market capitalizatioh._
. For companies on. the fence as to -

‘Whether to participate in.the government

prdgrams they should consider creat-
ing an independent committee to make

~ the decision to avoid: creatrng conflicts of -

interest for executives, said Meg Tahyar, a

" transactional and capltal markets partner
_in‘the Paris office of New York’s Davis Polk

& Wardwell who has been shuttling to New *
York during the crisis; Executives trying’

. todecide whether a given program might
‘be a sound choice for the health of their - g
- shortterm financing needs for receivables

company could be conflicted if they know

~ participation might ah‘ect thelr own compen
: 'satlon lawyers said.

Companres that have consadered trying to

.. skirt the compensation restrictions by set- -
ting up special entities that would take the -
" government's. capital infusion are unhkely to

be successful, Taft said.
: “Treasury is going to look very: dlmly on

™ MINORITY MENTORING

FOR LL MINOR{TY LAW SCHOOL STUDENTS -
- FROMALL LAW SCHOOLS IN FLORIDA X

WHEN: e
Saterda)@ S |
November‘l 2008
12-4pm.

WHERE T _
Corporate Pavilion at .

Amelia Earhart Park
407 East 65 Strest '
~ Hialeah, FL 33013

RSVP: |

: kttlaw com/pfcmc Arnsxem & tohr { Bererfold Spriteer § Sheciﬂer &Sheer | Brpwand County Barmauon I B ing "
S : Colson Hicks Eidson | | Dlolan Law Firsis § Florida Association of Cripsinal Defense Lawyers Miasni Chaptes
C:ory williams Finney Lewis Watson & Sperando § Gunsier Yoakley Stewart | GrayRobinsen
Hunton & Williams | Miami-Dade Offtce uf!igeﬁs‘t;?‘eamn;ney
wifami-Eade Chaphsr, Flonita Assaciation For Women Lawyers: uer Rose:
" Reat Propanty, Prohate. & Trust Law Section of the Florida 8ar
Stephens i.ynn Klein LaCava t-hﬁ'man & Puya | wWardKim

Childrens Efa}f_ Cer:ter i
Volleyball Game, Music

| bemf Melioank

John W, Kozyak & Barhara S:Iverman
Florida Bar Young La ers Division
Greenberg Traurig-} Bilzin Sumberg
Fionda Lawyers Mutuat Insurarzce Company
M Famiily Enterprises

Kozyak Tropin & Thmck

Abadm Cogk | Adomo & Yois | Akeenan Senberftt

-

ﬁssocratmn of Corporate Counsel American South Firida Chapter

- Berger Singerman| Boies Schiller & Flexner | Carlton Fields
Cuban American Bar Association | Daily Business Review

" Ford & Harrison | Gwen S, Cherry, Black Women Lawyers Assochtion
" Hogan & Hartson | Holland & Knight | Kapila & Compary

Kenny Nachwalter | M ami-Dade Justice Assotlation

Padhurss Orseck |Rachfins | Ruden McClaskey | Rothman & Associates
. Shatts & Bowen | Squire Sanders & Dempsey | Tew Cardenas

© UM Law School Alumni Associatien § Wh|te & Case

;\rihtxr Garcla Ie, BA. | Asian Paclic Americin i’.ar Asaciation

Bedell Dnmar Devayl Pilians & Cosee | Bieeman Shobat Loawy & Kegerreis  Cham
’ Bar

i FImda%DsdeCwntyBaMssoaabm|gehncy i

“Lots and lots of great food

. T Litigation Support
Park Admission is 55 per car. . o
% strongly encourage car-pooling.

Flosida Associalion iarWomeh tawyers | £ Mafoolm Cunntingham, Sr. Bar Association
. Gagbe Mudlen Ardoreli Esgo & Diviaten | Law Qffioss of Public Defendor Hennent H. Srummer

Low Otfices of Kamreich & Assciates | Lowds B, Freeman & Partners

Markowitz Davis Ringel & Trusty | Palm Beach County Bar Asspcialion

Associstes
RobeﬂHﬂfte-gal | Rabert Parddo, A, | Shook Hardy & Bacon | SolAmbit Law Group
® ‘ihomas University l Welss Serota Helpfman Pistosiza Cole & Buniske

- use doctrine, others might

Other clients, including those that aren’t
financial companies, also want to under- -

" stand how they may be able to participate
in the new federal programs-or benefit from -

regulatory changes associated with them,

lawyers said.
Specifically, mumcrpalltres nonproflts un|-
_versities, labor unions and other organiza-

tions that hold the tainted mortgage-backed

~ securities and other now-devalued assefs in’

endowments, pension funds and other port-

folios would also like the opportunity to self

assets to the government, Simon said.
While the Treasury Department could
extend the program to these other compa-

. nies, that possibility appears to be waning

with the government’s shift toward direct.
lnvestment In ﬁnanmal |nst|tut|ons he said.

‘Hospltals and fundmg i

~ One program that will be offered to no_n; )
financial companies starting Monday is the -

Federal Reserve's offer to buy commercial-
paper, or shortterm debt issued by com-

_panies, as a means to increase access to

funding for businesses. Some clients such’

“as hospitals that have big short-term fund--
“Ing needs are eager to take the government

up o the offer amid the dithculty in access
ing credit, Simon said.
“These hospital systems have huge s

Simon said. “They're constantly roliing over
commercial paper to finance the receivables

they have for bills."

Aside from government restnctrons that
will be attached to parhcrpatlon in the new
federal programs, companies are’ ‘prodding -
their lawyers for information on increased j
federal réguilation that will follow the flnancrai

ndebacle which had. |ts roots. in: unreallshc

LAW & TECHNOLOGYMWQ

- home mortgage fe_ndin'g practices -and the

“funds.and private- equity funds that have .
- played significant roles in financing busi--

: and Exchange Commission is going to do to-

‘of the company, Simon said. The agency. -
- may have to reconsider permanent restric-

financial reguiatory”system to better stream-
_ line the woerk of disparate federal regula-

_needed, Tahyar said.

- fueled the financiai meltdown by engaging
i fraudulent or other improper- business
activities, the Iawyers said, Last month;-the = -

o msurer Amerrcan Internatlona! Group n

sale of mortgages securities to investors.
‘The increased federal regulation will iikely
reach beyond banks to include the hedge

nesses during the past decade, the lawyers
say. It will aiso ripple through to the busi- -

‘nesses that have been dependent on the _ ‘

financing streams and the trading of securi-
ties on financial exchanges.
Clients want to know what the Securities

“prevent my stock from getting hammered”
for reasons not related to the fundamentals

tions- on short- setlmg, among.other thmgs,
he said.

“When you go through a crisis, you: tend
to get overregulation,” Wall said.

Some clients are:suggesting that a more
dramatic, wholesale overhaul of the U.S. -

tors and separate state regulators may be

The new regulatory: framework erl be
evolving just as government enforcement
agenues and prosecutors strike at the
companies and individuals that may have

FBI. opened inquiries'into possible mortgage
- fraud at mortgage lenders Fannie' Mae and-
Freddie Mac; Lehman Brothers Holdings and " .

Lynne Marek reports for the Natrona! Law
Journal, an Incisivemedia aﬁrlrate of the Danj/ o
Busrness Review. 7ol .

mit toa fuil Iegal review" of wdeos from

. accounts controlled by palitical candldates ‘what a McCain administration mlght do to
- and campaigns. '

He didn't have to wa|t long | for a
response.
“YouTube chief counsel Zahavah Levme

~_responded Tuesday by in essence- saymg,

sorry, but no.
Levine said YouTube carinot perform

- ‘a substantive legal review of every take-

down- notice due to the sheer volume

- and the site's scale. For -
" instance, while the site

might deem McCain’s videos
permissible under the fair

contest such a finding. .

- “Lawyers and judges con-
stantly disagree about what®
does and does not consti-
tute fair use,” Levine wrote. “No number ,

- of lawyers could possibly determine’ with

-a reasonable levet of certainty whether all”
‘the videos for which we receive dlsputed
takedown notices qualify as fair use.’

More importantly, YouTube doesn’t have"
* enough information about all of-the videos

it gets, she said. It's not the one upload-
ing the videos, nor is.it the one holdlng

- the copyright. - _
As to'limiting the review to political can—
- didates, Levine said no way.

“While we agree with you that the
.U.S. presidential election-related content
is invaluable and worthy of the highest

level of protection, there is a lot of other -

content on our -global site that our users

. around.the world find to be equally |mpor

tant,” she said.

¢
!

1o combat abuse-of the DMCA takedown*

- example strengthening the fair use doc-
_trine so that intermediaries. like us can

o The'dlsp_uted
material were news
reports reproduced-
gither in part orin
their entlrety

fuse and remix culture.

“resented EMI Group in its litigation against
' Bertelsmann over Napster, doésn’t think

“more as, an expedient or opportun:strc
* campaign just trying to get their message

electlons "m

: ate of the Daily Busrness Rewew

‘Levine signed off W|th a suggestton for

resolve. the issue.
“We ook forward to working wrth
Senator (or President) McCain on'ways

process on YouTibe, including by way of .

rely on thls important doctrine with a mea-
sture of busmess certarnty," Levine said.

" So, if elected, would ,
McCain want to, as YouTube
suggests, strengthen the fair :
use doctrine? The Electronic
Frontier Foundation, reactin'g_
on its blog to the letters, -
called it “heartening to see

a pre5|dent|a| campaign rec-
ognize the importance of fair
. 'But Peter Simmons; a partner at Frled
Frank Harris Shriver & Jacobson who rep-

the letters show so much a desire to -
chiange copyright law as a-de'sir'e to- win

an election. _—

" 'd be hesitant to read any message in
terms of McCain's views on IP law devel-
opment " Simmons said. “This.strikes me -

“out during the. time: remammg before the

Nate Rayrnond reports for The o
American Lawyer, an lncrsrvemedra afﬁh— :
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LAW BRIEFS

Repalrs begm to shore up Florlda
Supreme Court

National Law Joumal
- _The Florida Supreme Court has erected
a safety fence outside its Tallahassee '

" building and is-beginning repairs to its
“basement, where water seepage has -

~ destroyed’ about 12 OOO books durmg the
last two years,

The basemeént houses the court’s Iaw

library. The rare-book room, which includes
“books dating to the: 15005 such as law

EVENTS From P_ge A9

- books from S__oanish rule and some: writ-

. Supreme Court spokesman Craig Waters. :
Water seepage over the years forced the

“-about $12,000."

Part of the basement will be closed dur-~ -
ing constructian, but the law library will '
femain open after books were moved to

~other parts of the basement. '

~ “We are taking every step p055|ble to
ensure that the publlc has access to the
building and that any inconvenience is mini-
mized-to the full extent that public- safety
‘couft to discard 11, 646 library books worth- permits, Chief Justice Peggy A Qumce

: said in'a statement. - - -

The destroyed books will not be replaced
since the information can now be found
: onhne l

ten in Cherokee on tribal law, was moved -
upstairs without damage. - :
The courthouse buitt in 1948 has cracks
in the basement walls, probably due to
heavy truck traffic nearby, said Florida

We- thought we had solved the problem a
few years ago by flxmg the basement ﬂoor
he sard

- _ on “Effectwe Courtroom Strategies ! wrth
. former Palm Beach County Circuit Judge -
" “'William Berger, 11:45 a.m.; Marriott Boc_a

Raton, 5150 Town Center C|rcle Boca

Raton., Cost: $35 members; 555 nonmerm- _
-Association,"6'p.m., Historical Museum of
- Southern Florida, 101 W. Flagler St.; Miami.

‘bers, Call (561) 482-3838. -

“Association, Florida. Muslim Bar Assouatlon

. Mlaml Cost $25 members 330 non-
members, $15 law students; E-mail:
RacoleHenry@gmail.com . . .

-Florida Association of Criminal Defense _

- Lawyers, Miami Chapter' Judicial iuncheon’

with Judges: Bertila Soto and Reemberto

Diaz, noon, Biscayne Bay Marriott, 1633 -

N. Bayshore Drive, Miami. Cost:- 4§20

Cuban Amerlcan Bar Association, Mlaml
‘Beach Bar Association, Dade:County Bar .

Puerto Rican Bar Association, T.J. Reddick .
Bar-Association, Wilkie D. Ferguson Bar -

Cost: $20. Emarl nydla@menendezlawhrm.‘_
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- Voluntary Bar Speed-Networkmg
- ‘Event; Asian Pacific: American Bar .~
__ Assocnatlon Canbbean Bar Association, *

Bankruptcy

- from inside,” with Pau Rashkind; super- - "com
- visory assistant. federal public defender. -

- and chief of appeals for. the Office, of the

: '-FederalPubllc Defender, Southern. District

-~ of Flotida, noon, Riverside Hotel, 620 E.

" Las Ofas Blvd., Fort Lauderdale..Cost: $30
~_members, 535 norimembers, $15.judiciary, -
$5'more at the door. E-mail: rharrod@berg '

Florida Assoclatlon

-‘f Oct. 23 -
Wilkie D. Ferguson

ensel& Admls ons

Bar Comp aint
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p.m., Cita’s ltalian Chop House, 3176
Commodore Plaza, Coconut Grove. Cost: -
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for WOmen Lawyers .670:9919.
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" Commerce: Executive Business
.~ After.Hours, 5 p.m:, Charley's Crab
_ Restadrant; 3000 NE 32nd Ave.,

o Stiles Corporatron Famrly Fun

. EVENTS From P_ge A3_ E

Women s Councll of Realtors, - '

- Greater Palm Beach Chapter:
Meeting with state Sen. Dave-: -

Aronberg on “Issues Impacting -
Fiorida's Economy,™ 7:45 a.m.,
Aberdeen Country Club; 8251

Aberdeen Drive, Boynton Beach.

" Gost: $30. Call (561) 573 0557.

Greater Miami Chamber of .

Commerce: Bagels with the Boss

8 a.m., Chamber office, 1601

) BisCayne Blvd., Baliroom-levei,

Miami. Free;-Call (305) 577-5446.

~ Realtor Association of Greater

Miami-and the Beaches: Code of
Ethics Training,-9 a.m., The Miami .

" Herald Building, 2010 NW 150th -

Ave., Pembroke Pines. Free for.".

: members $25. nonmembers Call
. (305} 468-7000." .

‘Broward County Chamber of

Fort Lauderdale. Cost $10 Call -
(954) 565-5750.

Commercial Real Estate Women,
" Fort Lauderdale/Palm Beach

Chapter: Cosmetics and Wine, 6

~ p.m., Neiman Marcus, 5860 Glades
- Road, Boca Raton. Free CaII (561)

7332259
_The Environmental Coalltron of

- Miami Beach: Fundraiser to ben-
efit a.greener and more sustainable

- Miami:Beach, 7 p.m., Shore Club’
_Haotel, Red Room, 1901 Collins

Ave., Miami Beach. Cost: $50
donatlon E-mail: ecomb@ecomb
org

' South.Florrda Foreclosure

Experts, Real Estate WNG
‘Meetup: Foreclosures and Real

~ Estate monthly update and network:
.ing, 7.p.m.; Denny’s Conference
-Roem, 3151 Powerline Road,

Fort Lauderdale Free Call (954}
696 3624

. Oct 24

Realtors Commercral Allrance

" of Greater Miami and the .
- Beaches: Cornmermal Super Expo

and’ Conference “The Evolution of
Office,” 8 a.m., Miami Mart Airport -

Hotel, 711 NW 72nd Ave., Miami.

Cost: $59 members, 379 nonmenm-
bers. Call (305). 468-7060.

: "_ Junior Achievement of South -

Florida: Fall bowl-a-thon, 7 p. m

. Sparez at Davie; 5325 S Unrversrty
- Drive; Davie. Cost: $100 téam
' donatlon $15 bowling fee. CaEI

(954) 788-8422.

The Loan Committee: Monthly
meeting, noon, Westin Hotel, 400
_CorporateDri\re, Fort Lauderdale.
Cost: $25. E-mail: sgfenviron- -
mentl@jangomail.com
Women's Council of Realtors:

“Charity Golf Tournament, 1:15

p.m., The President Counitry Club,

2300 Presidential Way, West. Palm -

Beach; Cost: $125 single, $450
four players, $50 n_ongolfers Call

- (561) 5235526

Oct. 25 -

Day, 10 a.m.; ; Village Shoppes of

Pine Plaza, 4261 Pine Island Road,
Sunrise. Free. Call (954) 627- 9377.

Junior Achievement of South -

- Flonda Fall bowl-a-thon, noon and-

3 p.m:, Brunswrck Margate Lanes

{954) 788—8422

~-+(800)321- 5011
Oct 27

- $239 nonmembers Call (305)

Advanced Short Sales Semmar

-2020 N State Road 7 Margate

Cost: $100 team donation, $15
bowling fee. Call (954) 788-8422 _

 Junior Achievemernit of South

-~ Florida: fall howl-a-thon, noon and
-+ 3'p.m., AMF Davie, 8200 W. State

- '-'Road 84 Davie. Cost: 5100 team

~ donation, $15 bowling fee. CaII

The YMCA of Greater Miami:
Annual gala, 7 p.m., Mandarin

- Oriental,-500 Brickell Key Drive,

Miami. Cost: 5500 Call (305)
357—4000 .

Oct 27 30 ,
" ‘Urban Land Instltute Fail meet

- ing and Urban Land Expo, 8.a.m.,

Miami Beach Convention Center,.

1901 Convention Center Drive, -

Miami Beach. Cost varies. Call

Realtor Association of Gre_ater

“"Miami and the Beaches:
Breakfast and seminar on “Upstage -
.the Competition, Certified Horrie

Marketing Specialist Designation,”
8:30 a:m., RAMB headquarters;

-700 S. Royal Polncrana Blvd., Suite
~ . 400, Miami Springs. Cost: $199
-members, $239. nonmembers Ca!l
#(308) 46&7000 R

Broward Days: Kick-off receptron
5:30 p.m., Riverside Hotel, 620 E.
Las Olas BIvd Fort Lauderdale.

" Free for members $100 member-
ship for nonmembers, Call (954) :
,\_383-0654 S e :

Oct. 28 : =
Realtor Assoclation of Greater B
:Broward County Chamber of
“Commerce and South Florida:

Miami and the Beaches:

Advanced Short Sales Seminar, -
- 8:30 a.m., RAMB headquarters

- 700S. Roya! Poinciana Blvd., Suite
.- 400, Miami Springs. Cost: $99 '

members, $149 nonmembers Call
(305) 468-7000. . ¢

 Florida Association of British -
_"Business: British Networking,

6:30 p.m., American Legion Hall,
‘Harveys, 6447 NE Seventh Ave., .
Mjaml Free. Cai! {305) 371 9340

Oct 28-29°

.. Realtor Association of Greater
- Miami and the Beaches: “Real
Estate Assistants — Intensive .

“Quiick Start Program,” 9am,

- RAMB headquarters, 700 S. Royal

Poinciana Blvd:, Surte 400, Mraml
Springs. Cost: $179 members,

468 7000

- Oct. 29-30

Professional Pricing Soclety Fall

‘Conference, 7 a. m., Intercontinental .

Hotel, 100 Chopin Plaza Miami.

- Cost: $1,695 members, $1,995

nonmembers.. Call {770) 509- 9933

~Rachlin: Annual Governmenta]
. Symposium on “Upd_ates oh
- Accounting Practices for : -

Governmental Employees;” 9-a.m.,

. Signature Grand, 6900'W. State"
" Road 84, Davie. Free CaII (954)

525 1040

..8:30 a. m “Residence Inn Marriott,
19900 W.-Country Club Drive,

* South Florida Hedge Fund

.. the Credit Space;” 6:p.m., The

" Conrad Hotel: 1395 Bnckell Ave
- Miami. Cost: $50 donation fo

" The Communrty Partnershlp for -

“Aventura. Cost: $99° members,
$149 nonmembers. CaEI (305)
468-7000.

Realtor Associauon of Greater
Miami and the Beaches: Code of

. Ethics Training, 9 a.m., Intracoastal - |
Mall, 3577 NE-163rd St., North
Miami. Free for members, $25 non-~
- members. Call (305) 468-7000.
.- Greater Miami Chamber of - _
- Commerce: Dueling Diagnosis: A
Debate Around Healtheare Reform, -
. ~11:30-a.m., Chamber office, 1601 -
- 'Biscayne Blvd Ballroom-tevel, . = -~

~“Miami, Cost: 535 members, 845

‘nonmembers.: Call (305) 577- 5491.
. Greater Hollywood Chamiber of - -

: Commerce  Business. After Hours,
-b p.m., Tuscany [talian Bistro and

: Lounge 5800 Seminole Way,~ = -
- -Hollywood. Cost $7 -members, -

- {812 future members Call (954)
79234000

Staples and Greater Fort
‘Lauderdale Chamber of

~ Commerce: Small Busmess'Ballout

_nietworking forum, 5.p.m., Staples
‘Fort Lauderdale Store 1701 E.-
‘Commercial Blvd., Fort Lauderdale

~Free. CaIE (305) 572 1390

'Nov 2-4 ‘
‘Realtors Assoclatlon of Greater

‘Miami and the Beaches: )
International Congress, 9:30-a.m

‘Miami Beach Resort & Spa, 4833 o

Collins Ave:, Miami Beach. Cost:
8249 members, $299 nonme
bers Call (305) 468 7000 ]

Nov 5 S
‘Chamber of Commerce: Along

with many world class partners,: aIIr
ances and chambers of commerce.

‘South Florida Business-to- Busmess 3

Expo International Trade Show,
Hospitality/Tourism and Trave| .
Expo Busifess Card: Exchange 4
p.m., Broward County Conventlon
Center 1950 Eiserthower Blvd.,

Fort Lauderdale. Cost.’ $10 CaII :

(954) 565-5750; . .
Florida Institute. of CPAs Gold
Coast Chapter: Meeting, 4:15. .

- p.m., Tropical Acres Restaurant
. 2500 Griffin Road, Dania Beach

Cost: $38 members; $48 nonmem
bers. Call (954) 962:6397..

Managers “Opportunities in -

‘Homeless in Miami or The Wounded
Warrior Pro;ect CaII (305)
379-4200. -

Broward Real Estate !nvestors

Association: Monthly: meeting, 6. o

p.m., IGFA Fishing Hall of Fame, -
300 Gulf Stream Way, Dania Beach

| Cost szo Call (954) 424:3008..

| Nov 6 A
. South Florrda Hlspanlc Chamber :
-of Comrnerce Annual Sunshine

- Awards Iuncheon noon;’ ‘Conrad

Oct 29 '
Realtor Association of Greater _
. Miami and the Beaches: '

. Hotel, 1395, Brrckeli Ave., Miami.:
Cost; $60 members; $75 nonmem
e _._bers Calt (305) 534 1903 L -

M EXPERT WITNES

‘| * mediation and arbrtmtron
- | » review of change orders

; 1* construction claims . . |}
* water intrusion and fire sroppmg |

s professwnai -
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- BANKRUPTCY |

| From The Pre-Filing Stage

- Through Distribution,
'GCG Can Handle

Al Of Your Client's -
_ Chapter 11 Business =
' Reorganization Needs.

327-3664 }

| REAL ESTATE LITIGATION | -
ANDTRASACTIONS |

1l JOSE L. BALOYRA, PA. |

CONSTRUCTION

* construction management
'« bid analysis -

* review of plans, specs and
documents .

45 years in the constmction

Mayo Construction Industries, Inc.
Building Consultant
Ph: 305-965-5573
-236-6551

LAWYER SUCCESS

_industry in South Florida . .| -
: ‘| theasands of transactions statewide,

| COLLECTIONS

Awarded a coula’-t order

Stop chasing p
all over.tow

Don't throw good
money after bad.

Receive cash immediately' _
1-888«482«-6702 :

FORECLOSURES/ E\IICTIONS ‘

Residential and Commercial l:,wct:ons
“(starting at- $450) -

VOLUME DISCOUNT AVAILABLE

i » Resideatial and Commercial Foreciosnres

closure Defense '
Shiort Sele Repiesentation. -
il « Breach of Contract / Deposit Actions
il -+ Residentiaf and Commezcial Real Fstate Transacuons

‘l We have over 18 years of experience handhng '

7. Attorney referrals are welcome.

| !OSEL BALOYRA, P.A.

5835 Blue Lagoon Drive, Suite 302

C [ Miami, Florida 33126 i
. ] (305} 442-4142 phone (305) 442-0377 facsimiie |

Eihail: jhaloyraﬂebalo\-'!d'aw com J 3

Aroomey Peiformance and ‘Well chg
Client Satsfaction, & Firm Profitability

Should Never 8top Growing:

- "Rnprove your.
. frm s barmm r‘me 3

development CLE
progroms.”

Koot Rogers, M.S., L1
~Enstitute THrecior

ee Consult mn -

\ﬂl’w.xmslaw com

. 786-239-9318

TLATTDES
;

NSTITUTE FOR- | .|

MINDFUINESS |
TUDIES =

"SR Speclatbring in the Practice of Law . |

175 SW Tth St
‘WHami F1. 33130

Just
bring your

Priging from
$2500/M

Mbnday-f’rid_ay:
10am-6pm . .

" saturday - | -
. 12pm-2pm

ﬂt earfsha o

-Eat[tudeonemiami com -

TENANT E\ncnoz\rs

1TENANTﬂf
_EVICTIONS!!_ &

+ FORECLOSURES « . -

- COLLECTJONS ‘

Call.Scott wnlmger, Esq.

5801 NW___J:i:t Sereet, Smre_ 3[)7 _
“Migmi-Lakes; FL 33014

‘safely upan adverlisement, Before you decide, ask B to-send you Trae

. REAL ESTATE CLOSINGS o '
FOR FREE CONSULTATION .
(305) 591-1040 | |
| 54%, WILLINGER & GOip|

smlhnger(obW(;Lawyers com = |
The hwrrg o 3 Lewyer 1 dn smpostant decision thal sheuie nol o Hased

wnElenrn{ormalrunahoulourquaﬂrcmasandexpertence s

- The Daily Business Review -
- “offers marketing vehicles.
. that delivér unique content of
anmatched integrity to an afflu--
ent audience of law, real estate
. and finance decision makers . |
-throughout South Florida. You -
¢an deliver your miessages to thlS
coveted audiencé through print, .
special events and online - every §
. .minute of the day. - '

Coniact your
Daily Business Review
Account Executive or call
.305-347-6623or toll free in. j
o Flonda at 300—777—7300

T Da.llyBusmessRevnew com :




OFFICE HOURS: -~

Monday - Friday, 9am. Spm.- . " '
. TEL: (305) 3476670 * (800) 7 7300 X 6670
"FAX: (305) 3476675

PUBLISHES DAILY‘ Monday Fnday

DFFICIAL DESIGNA'I'IONS

~ County and Circuit Courts in MiamiDade; Broward

Southern Dlstnct of F[onda by I IocaI rule 5. 2c

ADVERTISING CON‘IRACTS .
" Advertisers may sign an “advertising purchase
: j agreement for. afrequency discount that will‘entitle
‘the advertiser to bé billed initially at a lower rate. ff -
the agreement is not ‘fulfilled, the advertiser will be
" +charged back the unearned discount. Agreements -
‘terminated dile totate paymentvnll be considered - -
. a5 violation of the agreement by the custorfier and
apprppnate rate adjusiments WI|| be made '

Conﬁdenhal box reply numbers are avallab[e to aII

t

t

SRR

’ - BOXREPLYNUMBER .
f

- ' 7 " Dfficial Court Newspaper, by ﬂte chlef judges of the i

P - and Palm Beach Counties and the U.S. District Court

adyetﬁsers at an extra charge. Replies are -
_forwarded conﬁdenﬁally'pn-a daily basis.

COPYRIGHTS .
. Al property rights and cepyrlght mterest in--
" advertiserent, materials and. proofs produced are

 retained by the publisher. Advertisers may not

_* reproduce, copy or repubhsh advertisements, -

: -matenals or- proofs fior permit such w:thout
prlo_q_wnt_ten_ permission of the publisher. - .

. Employment |

- Attorneys .

e COPY CONDFHONS/POLICY :
The Daily Business Review reserves the tight to.
rejéct any cdpy and/or advertisement. While every.
“effort is made to-ensure ads run correctly, .
typographlcat errors may occur. Please theck your
. ad the first day it appears to verify.for accuracy. In.
~ the event of an error, compensation for correction
will be given in the form of credit toward futire
- advertising, Liability for efrors shall not exceed the '
cost of ﬂte space occupled by the- ertor. -

“Employment

Aitorneys

_DEADLINES Sy

 with photos, lagos or special typesetfing. The -~
deadiine for ads with special handling is 2 p.m. Wo
days prior 1o publication. Deadiinie for canceling an
ad is. 10 a.m. each day for the next day’s paper '

‘ Vis sa, Mastercard and Amencan Express accepted

INDE

- _Attorneys Wanted -
; -Offlce Space To Share....‘..'..'.-;.'_;.}.._‘.'......_A? .

" Real Estate...;..A.,..,..,'.j..,_l...-..-.';.:;_;.....;..- 7

: 'Recru;tment Employment

o Secretanes

Employment.
B Attorneys :

_ Employment
' ’ 'Attorneys .

.~ “Deadiine for placing or correctng an ad is 1 30 p.m.
" each day for the next day’s paper except forads ,': :

A14 '

' ‘.Paralegats..-.._.....;....._._.'.'.....'t;_..'..'.-,..;..:..'.A15' o
' POSltlons Wanted A15

conduct onling

- Grent benefits. Salary $35K+.

i b Pﬁ

" writing skills, Great grewth oppor!umty with. well- estabhshed firm
"MIA; Workers Compensation - 1-4 years expeneme Must have defense ex;;eneece foeat erowth oppomimt} :
I _ nce, Excellent research and writing. stnlls W!l handie caseload mdcpendenti y.
*Prior Supervisory experience a fust. Nice, w :
“WPE: Estate PlasiningProbate/Tak

PARALEGALS

‘MIA: Curporatlu 34 years experzence Must be abie 0 organ:ze corparate minute books handle geneml LOI'pOI‘:!tt mamtenanoe, g
:  Teview and negotiate basic contracts. Downtown. Competznve piy and benefits offered.”
“MIA: Commemal Litigation - anonal taw firm downtown. 10+ years experience. Degree required with top sklﬁs, ablhtv to
work- mdependently and excellent compater skills, Saliry up to the: mld $70Ks. .
BOCA: Trust and Fslates -4+ years expericnce. Will work with busy atiomey. Great firm. Excellent pay and benehts )
* BOCA: Eniry level Foreclosure Paralegal - -Bogtique finm. Expenence preferred, however wdl traig if necess'lry

: $40K . Bxiellenit benefit package. - o S

LEGAL SECRETARIES' .

MIA: Laborand Employment 5+ years experience,
MIEA: Commercial Litigation - Downtown Mldn’ll m:emduon

N MIA: Commmeicial ngamm - 34 years expenencc MUST have stabie work: hmtery
' FTL; Floater - 3+ years experience. MUST have litigation AND trisictiorial expenencc Nice, large firm. Competitive pay and beneﬁhs :
N FTL: Commercial Lifigation - 3+ years expetierice to support '.

- Great fivm, Competitive pay and: ‘henefits.
_BOCA: 1 jtigation secrétary-for bouthue

”TEMP AND TEMP-TO-HIRE |

FIL: Secretary ~ Commercial fitigation experlence Matcmny coverage ferbusy West Brow ard ﬁrm
* FTY;: Receptionist - Busy law fim requires experiencéd réceptionist. Bilingual § in Spanish esseatial.

MIA Labor and Emp}oymmt Secretary - 3+ years expenence Bifingual preferred. Large rational fiem. Emmed;ate start,

stablished fitin.

: Fort Lauderdale
(954 523-7600
T

“Boca Raton _
(561) 391 3331

; "-'.'-See these listings and others at www.

‘West Palm Beach
9990

(561) 653

3 years exper:enoe LLM in mx & plus Exce]lem opportumty wnh a dvnarmc firm!-

Top sszs ,job stability and bihnguai requlred \Ianuna] ﬁrm Saim’y fp to $6{}K. ‘
al Law an 5+ years Sxperience w1th State, Fedemt and. Edegs

Will sark with one associte, Nice bounque firth:
busy pmer Knowledge of construcuml Emgahon he]pfui

firm. Commerea'd or Civil expeneece preferred Salary; S38K-S4OK wnh excel]ent benehts s

Iaw_:obs-com, select state- Florlda '

~ ASSOCIATE

AV. Rated Downtown Miami m1ds1ze flrrn
with - extensive . local and. mternatlonal
practice . :seeks commercial " htlgatlon
associate with minimum 3 years experience.
_Faxresumeto 305/371-5930

“oremailtoCindy@hsmattys.com

AV-Rated civil defense firmy seeks t'or then'
: “Ft.Lauderdale office: = - -
. thlgator— 5+ years lability insurance exp
e Legal Secretary-2-3years exp
. Miami Office - . " 1
» thlgator- 5+ years construction defect exp
. Paralega.l- 2-3yearsexp. . .
Fax resume to [305) 448 0942

www ilmshawlaw.com T

| Only candidates eontacted for an mterwew wﬂi reoewea'- 1
3 response EOE ; : L

INSHAW

& CULBERTSON Lue

'_'rhe Miami office of Hinshaw & Culbertson LLP,
“a leading national law firm, is seeking an associate hcensed

in Florida with at Teast three years of significant insurance .-
coverage experlence to JGII‘I its praetice

- This is an exceptlonal opportumty for candxdates seekmg a-’

high Jevel of responsibility in a diverse and. progressive: daw.

| firm environment.. The Firmvoffers a competitive benefits
' package and opportunity for advancement. Please submit -
- your resume atid-cover letter in conﬁdence tor :

Myrle] Sz - . L '.
Hmshaw&(fulbertson LLP '

| 9135 South Dadeland Blvd.

Suite 1600

Miami, FL 33156
| fax:.(305) 577-1063 i
- emall’ mschuiz@hmshawlaw.com .

U .

Advertismg that works'
Call 305-347- 6652 in Dade, or -
800777, 7300, ext,66520r 16670
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“Employment 'Employment . | Employment - Employment | Employment - Employment
_ ?Aﬂornyeys _ I::’!\ltcarnyf}ys : : 'Para[egal/Legal'Assistants ParalegaIfLegaI Assigtants .- - Professionai Opportunities _ Profes5|on§| Opportunities
LITIGATION | Attorney . m— : EDUCATION_ EDUCATION
"ATTORNEY " AV-rated Coconut Grove Downtown Miami Law Firm seeks Experienced
ickell Firm - Defense Firm Seeking: Probate Paralegal. Individual must be bright and ' NOVASOUTHEASTERN UNIVERSITY,
Bric et Firm motivated associate with | computer literate. Word Perfect 9 exp. helpful. SHEPARD BROAD LAW CENTER in Davie,
Insu_r_a_nce _Dt?fense. . 2-4yrs. experiencein .| §|Salary commensurate oh experieiice plus benefits. Flonda seeks applications for a faculty opening .
--2years minimum . insurance defense. Please fax resume to: Mariela at (305) 371-4766 for 2009-10. The faculty position will be eligible ;
experience. - Faxresume to: _ for long-term contract. The Law Center seeks .
Acad egncs irgl‘)rortant -Wicker, Smithetal’ R : facully interested in teaching i ué ltgltﬁr ngc.t{?;rlatlve
mafl CV: - 3054411745 '  Employment | nationally ranked Lawyering Skills ues
lawfirmresume@ ’_sdrujak@mckersmith.‘ ; gecretvéries - Tell our - | (Lsv) rggram and an additional interest in
ymail com com — — teaching Intellectual Property or Property. Long-
BROWARD Advertlsers term contract faculty participate fully as mem-
typ p
" Foreclosure / o bersof the Law Center faculty. They have full
" I N s “ Aw litlgatmn secretaries - . you S..aW : - voting rights with respect to all faculty issues -
: | S = including tenure. Contract faculty are eligible
. ¥ CULBERTSON LLP | BusyWestonlawfirm | | ¢ a4y adls i T t ank and full benefits
The Jacksonville office of: Hinshaw & Culbertson L] Pl secks outstanding candi- | | 5 cir adsin v?;tlflrgégoegtnt:)n t;avel arrl'ofl;eesc;?gflfaluduezngnd
a igadmo national Jaw firm, is seeking an Associate witf] five dates. 5+ yrs. exp: supert, | Th D-a"l.‘ ' " fl|research’ ;fsmstants Coxlitract faculty are ellglble
“years of ex;:)artencet in-workers’ com;)gcnsat:on defense to join oaorg?nizli:\tlo;al;nkjﬂs : e v .y l| for significant research grants and writing -
its office. This is an’exceptional opportunity for candidates g 'phel;ia d%?,vr?tgfl)wr? begziit : 'Bu__sine_ss'_ _ suppgrtulSaﬁary is comtpt;:tmggl All ca:indldates
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' ‘ Photographer takes Back-and-forth case
P otograp er ta es copyright ﬁgh‘l‘ to Greenberg’s case began in Flofida, where
- US high court _a federal judge originally found for Nation-

copyright fight to
U.S. highcourt

" HIS LAWYER SAYS 11TH, 2ND CIRCUITS
misinterpreted Supreme Court ruling in their
decisions favoring National Geographic

BY R.ROBINMCDONALD

A FLORIDA PHOTOGRAPHER is asking
the U.S. Supreme Courl Lo revisit a landmark
copyright decision to determine whether federal
appellate courts in Georgia and New York have
interpreted it correctly.

The move by freelance underwater photogra-
pher Jerry Greenberg extends his 11-year fight
with the National
Geographic” Soci-
ety over ils use of his
photographs in a CD
compilation of every
edition of its flagship
magazine.

Between 1962 and
1999, National Geo-
graphic published 64
of Greenberg's pho-
tos, including one of
ashark in the Florida
Keys that became
& magazine cover.
National Geographic paid Greenberg for the
publication righls, which were conveyed back (o

See Copyright, page 9

@ Fmd reiated court dacuments by clicking on this story
at DallyReportOnlme com.

ALSON CURL'
The case turns on what Justice
Ruth Bader Ginsburg meant.

Copyright, from page 1
Greenberg in the mid-1980s, said the pho-
tographer’s longtime Miami attorney, Nor-
man Davis of Squire, Sanders & Dempsey.
In 1997, when National Geographic
developed “The Complete National Geo-
eraphic,” a CID archive of ils entire maga-
zing library, Greenberg attempied to nego-
tiate a new publication contract based on

the CD library. But National Geographic

claimed the CD sel did not infringe Green-
berg's capyright, Davis said,

Since 2003, two federal appellate circuits,
the 2nd in New York and the 11th in Atlan-
ta, have agreed with National Geographic.

. Inseparate cases brought by freelance wiit-

ers in New York and Greenberg in Florida
apainst the National Geographic over the
CD library, the appellate courts have held
that publishing the magazine’s archive on
computer CDs does not infringe the copy-
tights of its freelance contributors.

Greenberg'’s appeal asks the Supreme

Court to clarily Justive Ruth Bader Gins-
burg’s majority decision in the 2001 case
of New York Times v. Tusini, 533 U.5.

- 483, which also sought to settle a dispute

between freelance writers and publishers
over the digitized use of the writers’ works.

Greenberg's petition asscris that federal
appellate copyright rulings by the 11ih and
2Ind Circuits citing Tusini have “warped”
the Ginsburg majority opinion.

“We believe the Supreme Court would be

interested in what has been done by two of
the [federal appellate] cir¢uits in the Tasini
decision;” Davissaid. “The Supreme Court,
I think, will agree that the Tasini decision
has been-wrongfully applied. [o a very
volatile copyright environment, that’s not a
good.thing.”

Tasini, named for lead plainliff and free-

lance writer Jonathan Tasini, determined .

that publishers vielated freelance writers’
copyrights if they sold previously published
freelance articles to onling databases with-
out securing new permission from the
authors: The case provided guidance in
interpreting and applyiog revisions made in
1976 10 seetion 201.(c) of the federal copy-
rightlaws in the context of the technalogical
revolulion that has created new avenues of
publication.

The decision was considered a win for
freelance writers who could then negotiate
new permissions and monctary contracts
with publishers for what the court majority
beld were new. uses of previously published
works.

rbb Fuble Kelaons

al Geographic. Greenberg appealed to the

11th Circuit, which in 2001 reversed the dis-

trict courl and remanded the case, finding

that National Geographic had infringed the

photographer’s copyright. The 11th circuit

opinion was released shortly before Tasini
was handed down.

The Florida district court subsequemly
found that National Geographic owed
Greenberp $400,000 in damages. National
Geographic appealed, and last year a new
11th Circuit panel--citing the intervening
Tasini decision—reversed the first panel’s

lu!mg in favor of National Geographic. In
«the Lith Circuit, sitting en banc, split
75 in {avor of National Geographic, That
decision was compaltible with a 2005 finding

“by the 2nd Circuit of New York regarding

virtuaily identical copyright questions.
The-two appeliate circuits’ majorities
adopted arguments by National Geograph-
ic and a colerie of amici publishers that
Ginsburg's majority opinion in Tasini—
while restricting the publishers from selling
freciancers work to online databases such
as Lexis and Westlaw without securing the
authors’ permission—allowed publishers

" 1o place entire publication libraries on CDs

and then sell them without owing anything
to the freelance authors and photographers
whose works are reproduced in those col-
lections,

- The 11th Circuit’s en banc majority deci-
sion, determined that because National
Geographic's digital library reproduced
complete magazine issues “exactly as they
are presénted in the print version,” publish-
ers retained the privilege of reproducing
ther under federal copyright laws without
renegotiating contracts with their writers
and pholographers.
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m The Supreme Court,

I think, will agree that the Tasini
decision has been wrongfully
applied. ina very volatile
copyright environment, that's
notagood thing.
—Norman Davis,
photographer's lawyer

The majority also decided that new ele-
ments such as the operating sofltware and
scarch engines that were added to the CD-

ROM library-—even if they carry copy- -
rights—were not enough to make “The ©
Complete National Geographic” a new col- .

lective work subject to copyright privilege.
“The addition of new material to a collec-

tive work will not, by itself, take the revised
collective wark outside the privilege.” the
majority opinion stated. '

Interpreting Ginsburg

The 11th Circuit ruling turned on the

definitions of an acceptable revision and

& new work as determined by Tasind. Pub-

lishers, including National Geographic,

have acknowledged that their arguments

are not based on specific tanguage in Tasini
but rather on dicta— explanatory commen-
tary included in the opinion that does not
directly address the facts of the case under
review.

In Tasini, Ginsburg wrote for the 7-2
majority thatelectronic and CID-ROM data-
bases compiled of individual articles culled
from periodicals could not be considered
“revisions” or revised editions of previously

published issues—such as revised editions

of an encyclopedia or multiple editions of a
daily newspaper. Therefore, publishers may
notsell the rights to reproduce those articles
to compuicr or online databases without

contracting for the publication rights from
the authors.

In deciding that the databases were
not simply a revised edition, the Supreme
Court focused on the articles’ appearance
in online databases without the graphics,
formaiting and layout that accompanied
their ariginal publication..

“Those databases simply cannot bear
characterization as a ‘revision’ of any onc

periodical edition,” Ginsburg wrote. “We

would reach the same conclusion if the
[New York] Times sent intact newspapers
to the electronic publishers.”

The court majority also specifically
rejected an analogy offered by publishers
saying thal the electronic dalabases were

‘no different than microfilm and microfiche
reproductions. The court found that com-

parison “wanting.”

“Microforms typically contain continu-
ous photographic reproductions of a peri-
odical in the medium of miniaturized fiim,”

Ginsburg wrote. “Accordingly, articles
appear on the microlorns, wril very small,
in precisely the position in which the articles
appeared in the newspaper.”

As a result, a user views an article in
context, Ginsburg wrote. In electronic
databases. “by contrast, the articles appear
disconnected from their original contexl.
... ITn short, unlike microforms, the data-
bases do nol perceptibly reproduce articles
as part of the collective work to which the
author contribuled or as parl of any ‘revi-
sion’ thereof.”

ol - Pm[@ﬂﬁ@ Relations
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Petitioning the court
Greenberg's petition to the justices states
that his case “presents the gquestion of

~ whether a database aggregaling many col-

lective works constitutes a ‘revision’ of each
of its constituent collective works.”

What constitutes a revision is key to the
ongoing fegal debate because, according to
the petition, the 1976 copyright revisions
embodied in Section 201 (c) were intend-
ed “lo limit the ability of a publisher to
republish contributions to collective works
without providing compensation to the

freclance artists who should benefit from

the demand for their work after the mﬂ.ml
publication.”

That section is the backdmp a5a1nst_

which freelance artists and publishers nego-
tiate their coniracts, the petition asserts. -

Both the 11th and 2nd Circuits, Green- -

berg’s petition says, “have held that a pub-
lisher can avoid paying the artist anything
under Tusini by the simple expedicney of
creating ‘context’ by including a feature that
allows users to ‘flip’ between the pages of
individual magazines.”

“So long as publishers use an image-
based database with a flip function,” the
petition cantinues, “they can place their
entire archive of magazines or newspapers
on the Web for free, benefiting from adver-
lising revenues or increased traffic. Yet the
artist receives nary a penny. ... Publishers
can sell aceess to individual articles, stories,
or pictures, so long as the rest of the pages
in the issue are a click away. Once a Google
search can find it, the author’s copyright
for that individual text, picture or vndeo is
essentially worthless.”

Finally, in urging the high court to hear
the case, Greenberg’s petition concludes,
“[T]he outcome of this dispute will deter-
mine whether freclance artists will share in
the benefits of modern technology. ... This
Court should clarify that publishets cannot
reap the benefits of appropriating the mar-
ket for the freelancer’s individual works
without compensating the freclancer.”

On Thursday, Terry Adamson, exceutive
vice president of the National Geographic
Society, said he was not surprised Green-
berg asked the high court to take the case.

In ane-mail to the Daily Report, he said,
“We are evaluating whether to respond,

and, if we do, what to add for the Court’s

consideration whethier to grant or deny cer-
tiorari. As the 11th and 2nd Circuiis have
both held, we believe that the Supreme
Court has clearly outlined the parameters
of the statutory 201(c) privilege when it
spokein 2001 in Tasini v. The New York
Times et ol and that the CNG |Complete
National Geographic] is well within thosc
parameters.” &

. R. Robin McDonald can be reacked at
robin.mcdonald@incisivemedia.com or
(404) 419-2835. )

rbb Public Relations
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 JERAY GREEHRENGY AL KIGHTS RESERVED
Jerry Greenberg sued the National Geographic Socnety for the use of this shark photo and dthers ina
CD archive of its entire magazine library. He has petitioned the U.S. Supreme Court to hear his case.
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Photographer takes

copyright fight to
U.S. high court

HIS LAWYER SAYS 1ITH, ZND CIRCUITS

misinterpreted Supreme Court ruling in their

decisions favoring National Geographic
BY R ROBINMCDONALD

A FLORIDA PHOTOGRAPHER is asking
the U.S. Supreme Court to revisit a landmark
copyright decision to determine whether federal
appellate courts in Georgia and New York have

interpreted it correctly.

The move by freelance underwater photogra-
pher Jerry Greenberg extends his 11-year fight

with the Natianal
Geographic Soci-
ety over its use of his
photographs in a CD
compilation of every
edition of its flagship
magazine.

Between 1962 and
1990, National Geo-
graphic published 64
of Greenberg’s pho-
tos, including one of
ashark in the Florida
Keys that became
a magazine cover,

National Geographic paid Greenberg for the

publication rights, which were conveyed back to
See Copyright, page 9

@ Fmdnlatedou\ndocuments by clicking on this story

at DailyReportOnline.

AUSON CHURCH
The case turns on what Justice
Ruth Bader Ginshurg meant.

Photographer takes
copyrlght fight to
S. high court

Copyright, from page 1

Greenbery in the mid-1980s, said the pho-
tographer's longtime Miami attorney. Nor-
man Davis of Squire. Sanders & Dempsey.

In 1997. when National Geographic
developed “The Complete National Geo-
graphic,” a CI> archive ol its entire maga-
zine library, Greenberg attempted to nego-
tiate a new publication contract based on
the CD library. But National Geographic
claimed the CD set did not infringe Green-
berg's copyright, Davis said.

Since 2005, 1wao federal appellate circuits,
the 2nd in New York and the 11th in Atlan-
ta. have agreed with National Geographic.
In separate cases braught by freelance writ-
ers in New York and Greenberg in Florida
against the National Geographic over the
CD library. the appellate courts have held
that publishing the magazine's archive on
computer CDs does not infringe the copy-
rights of its freelance contributors.

Greenberg’s appeal asks the Supreme
Court to clarify Justice Ruth Bader Gins-
huvg’s majority decision in the 2001 case
of New York Times v. Tasini, 533 U.S,
483, which also sought to settle a dispute
between freelance writers and publishers
over the digitized use of the writers’ works.

Greenberg's petition asserts that federal
appellate copyright rulfings by the 11th and
2nd Circuits citing Tasini have “warped”
the Ginsburg majority opinion.

“We believe the Supreme Court would be
interested in what has been done by two of
the ffederal appellate] circuits in the Tasini
decision,” Davis said. “The Supreme Courl.
I think. will agree that the Tasini decision
has been wrongfully applied. In a very
volatile copyright environment, that’s not a
good thing.”

Tusini, named for lead plaintiff and frec-
fance writer Jonathan Tasini, determined
that publishers violated freelance writers’
copyrights if they sold previously published
freelance articles to online databases with-
out securing new permission from the
authors. The case provided guidance in
interpreting and applying revisions made in
1976 1o section 201{c) of the federal copy-
rightlaws in the context of the technological
revolution that has created new avenues of
publication.

The decision was considered a win for
freelance writers who could then negotiate
new permissions and monetary contracts
with publishers for what the court majority
hetd were new uses of previously published
works,

Fb FUDIE KIEONS

Back-and-forth case

Greenberg's case began in Florida, where
a federal judge originally found for Nation-
al Geographic. Greenberg appealed to the
11th Circuit, which in 2001 reversed the dis-
trict court and remanded the case, finding
that National Geographic had infringed the
photographer’s copyright. The 11th circuit
opinion was released shortly before Tasini
was handed down.

The Florida district court subsequently
found that National Geographic owed
Greenberg $400,000 in damages. National
Geographic appealed, and last year a new
11th Circuit panel—citing the intervening
Tasini decision—reversed the first panel’s

ruling in favor of National Geographic. In

Jupe the L1th Cireuit, sitting en banc, split

7-5 in favor of National Geographic, That

decision was compatible with a 2005 finding

by the 2nd Cireuit of New York regarding
virtually identical copyright questions.

The two appellate circuits’ majorities
adopted arguments by National Geograph-
ic and a coterie of amici publishers (hat
Ginsburg’s majority opinion in Tasini—
while restricting the publishers from setling
freelancers work to online databases such
as Lexis and Westlaw without securing the
authors’ permission—allowed publishers
to place entire publication libraries on CDs
and then sell them without owing anything
to the freelance authors and photographers
whose works are reproduced in those col-
lections,

The 11th Circuit’s en banc majority deci-
sion, determined that because National
Geographic’s digital library reproduced
complete magazine issues “exactly as they
are presented in the print version,” publish-
ers retained the privilege of reproducing
them under federal copyright laws without
renegotiating contracts with their writers
and photographers.
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m The Supreme Court,

1 think, will agree that the Tasini
decision has been wrongfully
applied.Inavery volatile
copyright environment, that’s
notagood thing.
—Norman Davis,
photographer’s lawyer

The majority also decided that new ele-
ntents such as the operating software and
scarch engines that were added to the CD-
ROM library—cven if they carry copy-
rights—were not enough to make “The
Complete National Geographic™ a new col-
lective work subject to copyright privilege.

“The addition of new material to a collec-

tive work will not. by itself. take the revised
collective work outside the privilege.” the
majority opinion stated.

Interpreting Ginsburg
The 11th Circuit ruling turned on the
definitions of an aceeptable revision and
a new work as determined by Yasini. Pub-
lishers, including National Geographic.
have acknowledged that their arguments
are not based on specific language in Tasini
but rather on dicta—explanatory commen-
tary included in the opinion that does not
directly address the facts of the case under
Teview.

In Tasini, Ginsburg wrote for the 7-2
majority that electronic and CD-ROM data-
bases compiled of individual articles culled
from periodicals could not be considered
“revisions” or revised editions of previously
published issues—such as revised editions
of an encyclopedia or multiple editions of a
daily newspaper. Therefore, publishers may
not sell the rights to reproduce those articles
to computer or online databases without
contracting for the publication rights from
the authors.

In deciding that the databases were
not simply a revised edition, the Supreme
Court focused on the articles’ appearance
in online databases without the graphics,
formatting and layout that accompanied
their original publication.

“Those databases simply cannot bear
characterization as a ‘revision’ of any one
periodical edition,” Ginsburg wrote. “We
would reach the same conclusion if the
[New York] Times sent intact newspapers
to the electronic publishers.”

The court majority also specifically
rejected an analogy offered by publishers
saying that the electronic dalabases were
no different than microfilm and microfiche
reproductions. The court found that com-
parison “wanting.”

“Microforms typically contain continu-
ous photographic reproductions of a peri-
odical in the medium of miniaturized film,”
Gansburg wrote. “Accordingly. articles
appear on the microforms, writ very small.
in precisely the position in which the articles
appeared in the newspaper.”

As a result, a user views an article in
context, (insburg wrote. In electronic
databascs, “by contrast, the articles appear
disconnected from their original context.
... In short, unlike microforms. the data-
bases do not perceptibly reproduce articles
as part of the collective work to which the
author contributed or as part of any ‘revi-
sion’ thereof.”

rbb Public Relations
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Petitioning the court

Greenberg's petition to the justices states
that his case “presents the question of
whether a database aggregating many col-
lective works constitutes a ‘revision” of each
of its constituent collective works.”

What constitutes a revision is key to the
ongoing legat debate because, according to
Lhe petition, the 1976 copyright revisions
embodied in Section 201(c) were intend-
ed “to limit the ability of a publisher to
republish contributions to collective works
without providing compensation to the
frectance artists who should benefit from
the demand for their work after the initial
publication.”

That section is the backdrop against
which freelance artists and publishers nego-
tiate their contracts, the petition asserts.

Both the 11th and 2nd Circuits, Green-
berg’s petition says. “have held that a pub-
lisher can avoid paying the artist anything
under Tasini by the simple expediency of
creating ‘context’ by including a feature that
allows users to ‘flip’ between the pages of
individual magazines.”

“So long as publishers use an image-
based database with a flip function,” the
petition continues, “they can place their
entire archive of magazines or newspapers
on the Web for free, benefiting from adver-
tising revenues or increased traffic. Yet the
artist receives nary a penny. ... Publishers
can sell access to individual articles, stories,
or pictures, so long as the rest of the pages
in the issue are a click away. Once a Google
search can find it, the author’s copyright
for that individual text, picture or video is
essentially worthiess.”

Finally, in urging the high court to hear
the case, Greenberg’s petition concludes,
“I'T]he outcome of this dispute will deter-
mine whether freelance artists will share in
the benefits of modern technology. ... This
Court should clarify that publishers cannot
reap the benefits of appropriating the mar-
ket for the freelancer’s individual works
without compensating the freelancer.”

On Thursday, Terry Adamson, executive
vice president of the National Geographic
Society, said he was not surprised Green-
berg asked the high court to take the case.

Inan e-mail to the Daily Report, he said,
“We are evaluating whether to respond,
and, if we do, what to add for the Court’s
consideration whether to grant or deny cer-
tiorari. As the 11th and 2nd Circuits have
both held, we believe that the Supreme
Court has clearly outfined the parameters
of the statutory 201(c) privilege when it
spoke in 2001 in Tasini v. The New York
Times et al. and that the CNG [Complete
National Geographic] is well within those
parameters.” @

R. Robin McDonald can be reached at
robin.medonald@incisivemedia.com or
{404) 419-2835.
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© JERRY GREENBERG/ALL RIGHTS RESERVED
Jerry Greenberg sued the National Geographic Society for the use of this shark photo and others in a
CD archive of its entire magazine library. He has petitioned the U.S. Supreme Court to hear his case.
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By LINDA GREENHOUSE

WASHINGTON, Feb 19 - The Sup [
Court agreed today to decide whether:thi

existing copyrights by 20 years was consti--
tutional. The court’s action took: ‘the. worl‘
of copyright holders.and users by surprise
and- held - the potential of producmg the
most important copyright case’in decades.

A challenge to the law, the Sonny-Bono -
Copyright Term Extension Act, which - -

many had regarded as a fanciful academic

_exercise, suddenly looked very different-
once the Supreme Court declared its inter-

est.

_The issue is whether the Constitution’ s
grant of authority to Congress to issue

1998 law that extended the. duratmn of

SPOTLIGHT. THROWN ON PUBLIC DOMAIN

gal experts satd Page C7

# "copyxj_ights;and p_atents .,‘A‘.for limi_ted t_imeé’? -
to “promote the progress of -science and
‘useful arts’’ contains any real limitationon .-

how :that .power. is to be exercised. That

_quesnenhas implications for future cases’
- ds the battle over the ownership of intellec- - -

tual property. focuses on the Internet. -

"Asa practical matter, the consequences -
could ‘be ‘enormous,’ ‘both“for those with"
1stakes in eopynghts that are running out
and for the growing commumty of people -

ipreme ‘Court’s'decision to hear the
opyngh ,_case s likely to focus attention
hic works should be in the. pubhc

— represented by the plamuffs in thlS case

— trying to use the Internet to expand the

boundaries of the public domain. If the 20-

“year extension was unconstitutional, early

Mickey Mouse. depictions would no longer
belong exclusively to the Walt Disney Com-

' pany —-:although Disney would retain
o trademark protection for the character.

“Two lower federal® courts -here had re-
jected arguments by a coalition of publish-
ers and-individuals.that the latest exten-
sion of copyright protection — the 11th in

“the last 40 years — defeated the original

intent of the Copyright Clause, in which the

' ‘framers sought to grant a limited monop-
- oly that would encourage and reward the

creation of works while ensuring eventual

Continued on Page 6
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The Extensron
Of Copyrtghts

Continued From First Business Page

public access. The initial Copyright
Act, which Congress amended only
once in the next 150 years, provxded
for a 14-yeat term, ‘with a 14-year
renewal onIy lf‘ the author was’ still
ahve s

The plamtiffs had argued unsuc-
cessfully: that: extending copyrlght
protection for emsting works® did
nothing to promote new’ creativity
while subverting the concept of “lim-
ited times.” They had also argtied
that the extension restricted ‘free
speech ‘in’ violation" of ‘the ‘First
Amendment. They lost in'a 2-to-1
ruling by the United States Court of

| Appeals for the District of Columbia
- Circuit one year ago.’

. After the plaintiffs filed their Su-
| preme Court appeal last October, the
: Bush admimstration urged the Su-
‘preme Court " to reject the cdse,
{Eldred v. Ashcroft, No. 01-618.- The
iadmmistranon pointed out that there
\were no conflicting ruhngs on" the
vaildxty of the 1998 law — with- iower
court disagreement being the most
important criterion -for Supreme
Court review = and “no decision’ of
lany ‘court holding that Congress ¢an-
not;’ con31stent with the Copyright

Clause enact legislation that extends _

i | the term of eiustlng c0pyr1ghts el
| The 1998 extension was a result of

; intense lobbying by a group of power-

ful corporate copyright holders,
most visibly Disney, which faced the
imminent expiration of copyrightson
depictions of its' most famous car-
toon characters. Mickey Mouse, first
copyrighted in 1928, would have been
the first to go under the old law,
which gave a 75-year copyright to
~works created for hire and owned by

| corporations. That became 95 years

under the new law, both prospective-
ly and for existing works; matertial

. created by individuals, previously
© protected for the life of the artist or

" author, plus 50 years, also received
20 Jmore years.

>upport ror tne- extension also
' camne from those who argued that it
'was necessary to match the copy-
-right term granted by the European
Union,
1 The plaintiffs’ Supreme Court’ ap-
eal, filed by Prof. Lawrence Le551g
Ef Stanford Law School, garnered
upport from concerned groups in-
cluding the American Library Asso-
=1ation and other libraries. Now: that
he court has-agreed to hear the case,
with arguments to be held in the/ fali
sriefs will uhdoubtedly pour lnto the
zourt from copyright holders’ as'iell
1s from public’domair advocates‘
{ The libraries’ ‘brief accused Con-
sress of “transforting a limited mo-
iopoly into'a virtually limitless one "
rof. Peter Jaszi, a copyright expert
;t American’ University, whose law
tudents wrote the brief; said today
hat he was ‘‘flabbergasted and de-
ighted” that the Justices had accept-
d the case.
While “copyrlght_ is good,” he said
ihe challenge was “based oni“the
roposition that constitutionally, you
;an have too much of a good thlng ”
He said that while the court had -
interpreted “Congress’s exercise: of
its copyright” atithority many times,
it had never before taken on a’ direct
challenge to that authority
| The plaintiffs’ direct challenge* to
Congress in fact may have made
their case attractive to justices ‘who
might othérwise not have been inter-
.ested in a copyright. dispute ‘The
court is’ in; the’ midst .of its ‘most
active and’ skeptical scrutiny of Con-
gressional action- 1n more than®50
years. In his appeal, Professor ‘Les-
sig cited recent decisions’ ‘curbing
Congress’s exercise of another ofits
powers under Article'I, Section 8, of
the Constitution, the power to regu-

i Iate interstate commerce ‘

He also’ argued that' the 20-year
extension wouid block “an extraordi-
nary range:of: creative invention”
from entering ‘the. public domain

“‘just.at the time that the’ Internet is
enabling a much*broadér range of
individuals to draw upon and develop
this creative work.”.
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National Geographic on DVD, CD- ROM

By ROY BASSAVE
Herald Staff Writer

Visit different cultures, peruse
award-winning articles and photo-
graphs, and peek into the nature
of rare plants and animals. With
The Complete National Geo-
graphic: 109 Years of National
Geographic Magazine on DVD
and CD-ROM, all this and more is
as close as your desktop.

This collection includes every
page, article, page map, advertise-
ment and magazine cover from
every issue from 1888-1997. The
DVD version holds all 190,000
pages on four discs; the CD-ROM
version fills 31 CDs. Despite the
"breadth of the collection, the
pull-out maps for which Natlonal
Geographic is famous aren’t
included here. Not to worry,
though. The release of National
Geographic Maps (879, for Win-
dows), an eight CD-ROM 'set of
every fold-out map ever published
. by the magazine, is scheduled for
release later this month.

But this set provides an example

of DVD’s high storage capacity

and demonstrates a good reason
‘to invest in the latest PCs featur-
‘ing the technology. The Complete

I
NEW ON CD-ROM

National Geographic is the first of

many DVD titles due for release -

by the holidays.

"The- Complete National . Geo—
graphic is searchable using a num-
ber of criteria,. including date,
issue or cover subject, topic, title,
or keyword; explorer, writer, or
photographer; advertiser; or pho-
tograph or map. Printing capablh-

ties allow users to print any article -

or photo in color or black and
white.

The DVD set also features com-
pelling video productions from
National Geographic in full-
screen format with broadcast-
quality sharpness. A collector’s
version of the CD-ROM set, pack-
aged in an elegant wooden case, is
available for an estimated retaﬂ
price of $199.

- The Complete National Googi'aphic: :

109 Years of National Geographic Maga-
zine on CD-ROM and DVD-ROM. :
Category: Educational.

Recommendaed ages: 6 and up.

Phone: 1-800-234-3088

hangingon to
issues of
National
Geographic;
every single
pageis .
available in this
set for home -
computers.

Web site: www.mindscape.com

Computers used: HP 8960 400 MHz
Pentium || MMX with 96 megabytes RAM
with DVE ($2,300 with monitor).

Printer Used: HP DeskJet 1120 Cxl

Cotor-Printer ($200).
PC minimum syslem requlremonls
Pentium 100 MHz or better, 16 megabytes

" of RAM, SVGA color monitor, 8X CD-ROM

drive, DVD-ROM drive, sound card and
speeakers, color or black and white printer,

28.8 modem, mouse, Windows 85, -

Macintosh system requirements: Per- A
forma or better, 33Mhz, 16 megabytes of -

RAM, color monitor with 256 colors, 8X

CD-ROM drive, DVD-ROM, sound card and_.
speakers, color or black and white printer, .

28.8. modem, mouse, QuickTimé 1.6.1 or

" higher, System 7.0.1 or higher. _
Estimated selling price, manufacturer:
$179 for CD-ROM, $199 for DVD; Mind-

scape.

_ SAVING ATTIC.
SPACE: Forget.

Jn.r:..z.‘:&w#‘
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GER BOOK PUELISHERS FEGE

Subject: Seeking Nat. Geo CD plantiffs
Date; Fri, 20 Feb 1998 12:10:46 -0700
From: "Howard M. Paul" <hmpaul@ecentral.com>
To: STOCKPHOTO@PEA H.EASE.LSOFT.COM

Newsgroups: bit.listproc.stockphoto

anyone know how to contact the photographers that are suing the
National Gecgraphic Society over re-use of their work (on the CD sat)
without compensation?

T would like to lmarn if they arae seeking, or would accept, &
friand-of -the-court brief from a national photography organization.
Howard M. Paul <hnpaul@ecentral.com>
Photography for Communication and Commerce

and
Energency ! §tock
Denver, Colorado USA
Phona: (303) B829-5678 Fax: (303) B71-8356

******i*******-*i**i—******w**********************

Home of the NFL Champion Denver Broncos
R e 2232 0222222 22 T2 22 £ S 2 A R LR L 20 AL LSS

", _.what a privilege it is to be a photographer, to stand
mid-gtream in life and fesl it swirl around you, ag real
ag the prairie wind." --- Jim Richardson

------------------------------------------------------------------

For Information about Stock Photography Software
Vigit The STOCKPHOTO Network Web Site =» httop://www,stockphoLo.net

__________________________________________________________________
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Subject: NAFP PRESS RELEASE-LAWSUIT SETTLED
Date: Fri, 13 Mar 1998 11:11:11 -0700 -
From: "KLark1n440 way of \"Howard M. Paul\” *:hmpaul@eceutral com>)" <KLarkind40@AOL.
To: STOCKPHOT(%@PEACH EASE LSOFT.COM
Newsgroups: bit listproe,stockphoto -

Associated Praess Settles Lawauit With Freelanca Photoqraphers. Admity
Photographers Own Copyright

{(March 13, 1998) NEW YORK--Tha Associated Press agraasd late Wednasday to
gattle a lawsuit brought by three frealance photographerp and the National
Aasociation of Frealance Photographers. Aa part of the aettliement, AP
recognizes tha c¢laims of copyright ownership by the three photographars.

In exchange, the phathraphers have agraad to pérmit APb's continued use of the
five images contested in the litigatipn., Both gldes further agree to drop all
remaining charges, and to covar thelr own expenses.

The settlement comes on the heels of AP'a admission in Pederal Court,. that it
cannot make a legal claim of copyright ownership on all images created by
frealance photographers which are currantly held in its archiva.

The AP'a admission came in response to a copyright infringement complaint
filed by Xevin Larkin, president of the NAFP. The AP admitted it could not
¢laim copyright ownership to photographs of Wayne“Gretzky which ware created
by Mr. Larkin. The admission was baged on the fact that Larkin had crossed
out, and thus nullified, a legand on & check which AP issued to pay Larkin for
the assignment. .

The AP maintaina that the check legend, which is printed on the face of all
ite freelancers paychecks, transfers copyright cwnership in all imagas created
while on agssignment for the news agency. Tha NWAFP arguad that by croasing out,
or altering the legend, there was no copyriqht transfar. The AP admission

confirms the NAFP'a contention.

"We arms pleased we were pblée to force the AP to admit that their lagend is not
an ironclad transfer of all righte," sald Larkin. "And, although we did not '
achieve tha grand victory we had hoped for, we have proven thair unrelanting
elaims to our copyrights to be without merit. "

"Wa were able to achieve somathing most photographars only‘draam of, much leps
fight for. We reclaimed that which is rightfully ours -- our photographs."

The NAFP agread to the szeattlement because the AP's admisseion proves that
freelance photographers can maintain control of thelr copyrights, Larkin said.

The individual photographers agreed to sattle thelr individual claimg
bacause thay achievad substantially all thac was naceasary to prove tha
purpose of the litigation, Larkin added.

"Rather than risk further delays. and gpend more money with little more to be
gained, we got & guick and dacisive victory, and have set a precedent we will
build upon in the future," Larkin said,

"Any frealance photcgrapher can now keap their copyright’ safa from tha AP. All
they naed is a pen.*




- l3/ 1341993 18: 3 2A1-9832-3388 GEM BOOK PUELISHERS FacE B2
CONTACTS
KEVIN J, LARKIN PAUL HURSCHMANN JOEL L. HECKER, EBq. _
President Exac, Vigca-Pragident Attorney-aAt-Law
NAFP NAFP . ' : Russo & Burka
718 965 1372 313 528-1630 _ , 212 557-9600
KLARKIN440®@aol.com HURSCHMANN®@aol . com’ : : :

For Information on Market Lead E-mail & Fax Services

Visit The STOCKPHOTO Network Web Site => hitp://www.atockehoto.net

..................................................................
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Subject: copyright infringemmt u dnte
Date: Fri, 3 Apr 1998 13:28:21 -0500 -
From: Joe McGovern <joemn(@lori.state. n‘usr*
To: STOCKPHOTO@PE H.EASE, LSOFT CDM

Newsgroups: bit,listproc,stockphoto

Thought this might interest the group: wﬂi ;
*v% Playboy awarded $3.74 milllen in Interhet aaae

Playboy gaid Thuraday a federal judge 1n aouthern California has
awarded the media company what it believes to be tha largest
internat- related damages award to date, The award was made against a
commarcial Internet service that used almost 7,500 Flayboy-owned
pictures on its Web site without authorization. The $3.74 million
award, plus attorneys' fees and court coste, wad assegsed against San
Diego-basad Five Senses Productions and its owner, Francesco
Sanfilippo, Playboey said. It sald tha judgment is a -landmark legal
vietory for the company, which spends millions of dollars annually on
photography and design to produde its lmagas. See

1 nf ri - ) - : -

Joe MgGovarn

Photography by Joe MoGovern
Jo& MeGovarn

Photography By Joe McGovern
joemn@lori, state.ri.us

For Infarmation on Subscribiag or Unsubscrlblnq from this Listeerv

Vigit The STOCKPHOTO Network Web Site => http://www.gtockohoto.pet
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LEGAL DEVELOPMENTS

Infringement In The Garden or:

Good And Evil? I T
SAVANNAH, Georgla—Photographer Jack Leigh
has sued Warner Brothers in federal district court -
here, charging that the stutfiolcopied a'photo he
shat for the cover of the best-selling book, Midnight

in the Garden of Geod and Evil,then usedithe pho-

to without perrmission to promagte Iht; movie version.
Warner Brothers denies the allepalions. '
Leigh’s photo depicts a smail statue, which
he photographed so as to make it appear life-.
size. In April, 1997, he-wrote to Warne'r Broth-,

© RANDOM HQUSE/PHOTO BY }ACK‘H iniH

ers asking the studio how it planned to use his
photo in connection with the film adaptation of
the book. Warner Brothers responded that it
had no intention of using Leigh's image to pro-
mote the movie, Leigh claims.

But by late 1997, a similar picture to Leigh's was

appearing on posters, billboards and film trailers. A |

cover for a movie soundtrack also features the pho- .-

to, and the film itself contains one or more scenes ]
that contain “copies andfor derivatives” of the pha-
to, Leigh claims,

Leigh is alleging that Warner Brothers re-created
the photo from Leigh's original image, according to |

it

his attorney, Todd Deveat:,

b

Leigh, who registered the work prior to the al-

leged infringement, is seeking statutory dain-
ages from Warner Brothers, He's also charging
the studio with violating the Lanham Act, which
prohibits someone from crediting a work to

someone other than the copyright holder. That -

charge is based on the studio’s use of its own

copyright notice on posters and Web sites which -

feature the disputed photo.
Attorneys for Warner Brothers did not return re-
peated calls for comment.

Left: Leigh's photograph. Right: A Wamer Brothers
online promotion for the film with similar image.

© WARNER BROTHERS




FOR YOUR INFORMATION
COURTESY WESTLIGHT

The Tasini’ decision gives publishers powerful

Free-lanced

rights to freely recycle writers’ works on databases,

Freebies

CD-ROMs and the Internet

By SIMON J. FRANKEL ‘
ast December, | wrote an article for this publication
Labout an important decision from the Sixth Circuit
U.S. Court of Appeals concerning photocopying and
the fair use defense under the Copyright Act. When I pro-
vided the piece to an editor at The Recorder, we did not dis-
cuss ownership of the copyright. To the extent I considered

Simon J. Frankel is an associate with Howard, Rice, Nemerovski,
Canady, Falk & Rabkin in San Francisco.

the matter, [ assumed and understood that [ was giving the
paper an implied license to print my article in its fntelleceu-
al Property supplement, since that was all we discussed. The
Recorder did not pay me for the article.

Within a month or two, I learned from a friend thar,
while searching the Web for articles on photocopying and
copyright law, she had run across my article on the Insellec-
tual Property Web site. I was a bit surprised, as my editor had
never mentioned such reproduction, and I did not think The
Recorder had an implied license to include my piece on its

N IR

JO RIVERS

The Recorder « November 1997
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Web site. (Of course, it was difficult to see what additional com-
pensation [ had lost.)

Now, in a case of first impression, the U.S. District Court for
the Southern District of New York has suggested that The Recorder
had the right to do so. That is, it was free to reproduce my article
on its Web site without seeking my permission or paying me any
consideration. The decision by Judge Sonia Sotomayor (who was
recently nominated to the Second Circuit) may yet be reversed by
the Second Circuit or superseded by Congress. But it has impor-
tant implications for frec-lance writers and many publishers.

PERMISSION REQUIRED?

At issue in Tasini v. The New York Times Co. was whether pub-
lishers are entitled to place the contents of their periodicals into
electronic databases and onto CD-ROMs without first secuting
the permission of the free-lance writers whose contributions are in-
cluded in those periodicals. The plaintiffs were six free-lance writ-
ers, who had sold their works to Newsday, The New York Timesand
Sporss Hlustrated. These publications had entered into agreements
with Mead Data Central Corp. whereby they transferred the text
of the stories in each issue to Nexis, which then made them avail-
able to subscribers; In addition, pursuant to an agreement with
University Microfilms Inc. (UMI), the contents of The New York
Times are distributed on CD-ROM by UML

Of course, the authors had given the publisher defendants —
Newsday, The New York Times and Sports [lustrated — the right to

reproduce their articles in those publications, Did that authoriza-
tion somehow include the right to authorize the electronic defen-
dants — Nexis and UMI — to include the authors’ articles in cheir
databases? That was the important question before the court,

The court first rejected the elaborate arguments of Newsdayand
Sports Ilustrated that the plaintiff suthors had in fact transterred
the electronic rights to their articles, Newsday contended that the
transfer was effected by the fact that the backs of the payment
checks for the articles stated that Newsday received the “right to in-
clude” the articles “in electronic library archives.” But there was no
evidence the authors had agreed to such terms when the publish-
ers sent their articles to Nexis — the checks only came later — and
the terms did not necessarily transfer rights encompassing Nexis.
The court similarly rejected Sports Mustrateds halt-hearred con-
tention that its contract, giving it the right “first to publish” an ar-
ticle, somehow gave it the right to publish the article first in any
medium. .

The parties agreed that the publications ar issue, such as indi-
vidual issues of Newsday, constituted “collective works” under the
terms of the Copyright Act — that is, a work “in which a number
of contributions, constituting separate and independent works in
themselves, are assembled into a collective whole,” The decision
therefore turned on the interpretation of one provision of the 1976
Copyright Act. Section 201(c) provides:

Copyright in each separate contribution to a collective work

FT1 and Teklicon
now provide you with everything
you need to win an IP case:

* The world's leading expert

witnesses in high tech
* the finest designers of boards
and animation and

* the most experienced jury
research consulting team

FTI//%CORPORATION

35 Hawthorne Street, San Francisco. CA 94103
(300) 7984342

FTIZTEKLICON

EXPERT WITNESS GROUP
444 Castro Sereer #818. Mountain View, CA 94041
{8000 926-8972
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is distinct from copyright in the collective work as a whole,
and vests initially in the author of the contribution. In the
absence of an express transfer of the copyright or of any
rights under it, the owner of copyright in the collective work
is presumed to have acquired only the privilege of reproduc-
ing and distributing the coneribution as part of that partic-
ular collective work, any revision of that collective work, and
any later collective work in the same series,

REVISION OR REPRODUCTION?

As the court noted, if this provision ended with its first sen-
tence, the plaintiffs would have prevailed. But the second sentence
then gives the publishers “only the privilege” to reproduce and dis-
tribute “any revision of that collective work.” Is electronic repro-
duction of articles on Nexis and on CD-ROM:s simply a “revision”
of the collective work in which an author’s article appeared, and
therefore allowed by §201(c)? Or is it really the reproduction of the
original articles themselves — in a new collective work (a Nexis
database, for example) and in a new medium — beyond the priv-
ilege accorded the publishers by §201(c)?

Dwelling on the language of $201(c) — which was all it had to
go on — the court emphasized that the statute “contains no express
limitation upon the medium in which a revision can be created. To
the contrary, ‘any revision’ of a collective work is permissible, pro-
vided it is a revision of ‘that collective work.””

The court then turned to the term “revision,” as applied to col-
lective works, and concluded that “Congress plainly intended to
prevent publishers from reshaping or altering the content of indi-
vidual articles. With this limitation in place, Congress apparently
was willing to permit publishers significant leeway, i.e., the leeway
to creat¢ ‘any revision’ of their col%:ctivc works.” The court based
this conclusion in part on scattered excerpts from the legislative
history of the 1976 act suggesting thar authors were more con-
cerned with preventing publishers from changing individual works
in producing “revisions” than with what publishers could do with
the collective work itself. Hence, “[cjhe key limitation imposed
upon publishers under §201(c) rests in the fact that publishers are
permitted only to reproduce a particular plaintiff’s article ‘as part
of a revised version of ‘that collective work’ in which the article
originally appeared.”

selves, racher than the collecrive works.

SELECTION ALONE IS COPYRIGHTABLE

In response, the court fell back on the argument that the de-
fendants’ “original selection of articles, a defining element of their
periodicals, is preserved electronically,” because articles appear in
the “databases solely because the defendant publishers earlier made
the editorial determination that those articles would appeal to
readers.” (The court remarked that The New York Times, with its
motto of “all the news that’s fit to print,” was “the epitome of a
publication in which selection alone reflects sufficient originalicy
1o merit copyright protection” in the collective work.)

And, when retrieved electronically on Nexis, articles include
identification by publicarion, issue, date, and page number as well
as by author, “in such a way that the publisher defendants’ original
selection remains evident online.” To the court, then, the issue was
“whether the electronic reproductions retain enough of defen-
dants’ periodicals to be recognizable as versions of those periodi-
cals,” The court also concluded that it was enough that “the elec-
tronic databases preserve defendants’ original selection of articles.”

This conclusion appears to sweep too broadly. Although articles
online appear there because they were included in collective works
and are identified as coming from those collective works, the arui-
cles, when viewed online, do not appear in or as part of those works
(other than through identifying information}); the electronic data-
bases reproduce the contributions of the original authors. The text
one retrieves on Nexis hardly resembles the selection or arrange-
ment present in The New York Times from the newsstand; all that
is there on the screen is the text of the individual articles. As the
plaintiffs pointed out, the court’s analysis focused only on what
was retained electronically from the collective work, not on what
was lost, allowing the court to conclude that the publishers had
only reproduced “revisions” of their collective works, within the
scope of the privilege accorded by $201(c).

The plaintiffs did not help their case by appearing to concede
that §201(c) might allow publishers the right to make microfilm
editions of a periodical. And indeed, authors have, for years, ac-
quiesced in the reproduction of their articles on microfilm versions
of the publications in which they appeared — in part, no doubr,
because microfilm rights never produced the financial stakes now

It may be time for Congress to take action to clarify the scope
and meaning of revision rights in collective works.

This analysis left the court grappling with the issue of whether.

Nexis and the CD-ROMs reproduce the collective works of the
publishers — that is, issues of their periodicals — or simply re-
produce the individual articles included in the issues. The plain-

~ tiffs correctly pointed our that searches on Nexis (in contrast to

CD-ROMs}) retrieve the full text of individual articles, not entite
issues, hence removing the originality manifested in the publish-
ers' compilation of the collective works. Of course, Nexis repro-

~ duces the entire rext content of the collective work, but only by

reproducing the text of each article, identified as coming from the
collective work, in a form that bears scant resemblance to the
original collective work. This certainly supports the conclusion
that the publishers were reproducing the plaintiffs’ articles them-

16 The Recorder »

at issue with electronic rights.

But as users of such microfilm newspapers know, this medium
simply reproduces the image of the newspaper, presenting whole
issues of periodicals so that articles in a particular issue continue to
appear together. Microfilm does not reproduce and make available
individual articles in the same way thar Nexis does. This under-
mines the court’s flip comment that “if it is ‘possible’ that §201(c)
permits microfilm reproductions of collective works, it is impossi-
ble that §201(c) prohibits reproductions in a new medium.”

DATABASES v. CD-ROM

As this suggests, there is a distinction berween Nexis (where the
publications’ graphics and photographs are stripped away) and the

November 18997
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CD-ROM reproductions, which actually present the image of the
original. Judge Sotomayor’s decision makes more sense applied to
CD-ROMs, which present an image of the original periodical —a
revision of the collective work — as does microfilm, than applied
to Nexis, which reproduces stripped-down versions of the individ-
ual articles. But because Judge Sotomayor found that even repro-
duction on Nexis qualified as a “revision,” she did not dwell on
these differences.

Although Tasini dealt only with electronic reproduction on
Nexis and CD-ROM, the holding has obvious implicarions for the
reproduction of periodical articles on Web sites. As with Nexis, an
article on a Web site generally appears by itself; it is identified as
coming from a collective work, but does not appear as part of that
work. But under the court’s analysis, reproduction of articles on
Web sites ought to qualify as revision of the collective work — and
hence not require permission from the individual articles’ authors
— 50 long as all the articles from an issue of 2 periodical are avail-
able, somewhere, on the Web site. This reasoning certainly under-
cuts any cause of action I might have had against The Recorder.

Bur it's unclear that the breadth of the decision is what Con-
gress intended in $201(c}. Was Congress thinking of such media
when it enacted the 1976 act? Judge Sotomayor concluded thar,
while Congress was aware of new technologies ar the time of the
1976 ac, it “did not fully understand their implications,” and
therefore “expressly declined . . . to sette the copyright implica-
tions of ‘automatic systems capable of storing, processing, retriev-
ing, or transferring information.’ " This doesn't fuily answer the
question of whether Congress intended that the right of “revision”
extend to the media that now surround us. Certainly the difficul-
ty in applying the “revision” to Nexis and CD-ROMs suggests that
the term may not be applicable to reproduction in a new medium.

Of course, free-lance writers may secure (or at least try) by con-
tract what the Tasini decision may deny them: the right to profit
from the electronic distribution of their articles. And, in theory,
publishers should pay somewhat higher prices for publication
rights now that it is clear they are securing electronic distribution
rights as well. In fact, beginning a few years ago (after Tasini filed
suit), most major newspaper and magazine publishers began using
“all-rights” contracts with free-lancers, giving the publishers rights
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Subject: ASTA Contracts Watch #56 & Copyright
Date; Wed, 18 Feb 1998 09:15:26 -0700
From: "Howard M. Paul" <hmpaul{@ecentral.com>
To: STOCKPHOTO@PEACH.EASE.LSOFT.COM

Newsgroups: bit.listprog.stockphoto

I would like to request that the NPPA officially add its name to the
friend-of-the-court brief in the Tasini v. the New York Times cage (if still

posgaible) .

Given the importanca of potantial precedent in the National Geographie¢ suit,
I'd also like to request the NPPA and ASPP (of which I am a member) to
research and poasibly file a friend-of-the-court brief on behalf of the
piaintiffs.

I know that the leadership of both groups read NPPA-L, PhotoPro and/or
Stockphoto-L (or lurk hereabout). I balieve this message will reach them in
this manner. Others in the 'biz should be aware of theae twoe cases as well,

»ASJA CONTRACTS WATCH 56 (wvol 5, i#2) CW8a0217 February 17, 1998
- .
*In New York City, a friend-of-the-court brief has been filed in the
»>.8. Court of Appeals for the Znd Circuit by 20 greators'
»organizations in gupport of the six writers who are appealing the
>diamiagal of their complaint in "Tagini v. tha Naw York Timas,” tha
>firat majoy copyright infringement lawsauit on electronic database
*reuge of newspaper and magazine articles. (See AS5JA Contracts Watch
>»49, August 15, 1997.) Rather than blame a law that hasn't kept paca
*with technological advances, ag the "Tasgini" judge did, the authors:
»brief blames the judge's "faulty analysis," in which copyright law
>Yywap twisted beyond recognition.®
> The brief was prepared by the American Society of Madia
»>Photographera and endorsed by the Advertising Photographers of
»>America, American Institute of Graphic Arts, ASJA, American Society
»0f Picture Professicnals, Authors Guilld, Garden Writers Agsociation
»of America, CGraphie Artists Guild, Indapendent Writers of Southern
»California, North Amarican Nature Photography Assoclation, Qutdoor
Writers Association of America, PEN Center USA West, Picturs Ageancy
>Council of America, Science Piction and Fantasy Writers of America,
>Society of American Travel Writerg Freelance Council, Volunteer
*Lawyars for the Arts, Washington Independent Writers, Writers Guild
>of America Bast and Writers Guild of America Westk.
> According to Patricia Felch of the Chicago law firm of Petarson &
>Rogs, who is directing the appeal, f£inal paperwork £rom both gides is
>due April 7, to he followed by oral arguments.
>
-
>two lawguits hrought by photographers against National Geographic are
>proceeding--one in Miami, one& in New York. The actions, both brought
*in December, contest unauthorized, uncompensated vge of freelancers'
*>work in Geographic's 10-dise CD-ROM set, covering 108 years of the
*magazine. Motiong and memorandums of law are flying.
Howard M. Paul <hmpaul®@ecentral,com»
Photography for Communication and Commerce

and
Emergency ! 8tcck
Denver, Colorado USa
Phone: (303) 829-5678 Fax: (303) 871-8356
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Subject: NAFP PRESS RELEASE-LAWSUIT SETTLED o
Date: Fri, 13 Mar 1998 11:11:11 -0700 ' '

From: "KlLarkin440 (bg way of \"Howard M. Paul u ﬁhinpaul@eceutral.comb)" <KLarkind40@AOL.
To: STOCKPHOTO@PEACH.EASE.LSOFT.COM
Newsgroups: it . o

Associated Prass Settles Lawsuit With Freelance Photographers; Admits
Photographers Own Copyright ‘ ‘

(March 13, 1998) NEW YORK--The Aasociated Press agread late Wednesday to
gettla a lawsuit brought by three frealance photographers and the National
Association of Freelance Photographers. As part of the settlemant, AP
recognizes the c¢laims of copyright ownership by the threa photographars.

In exchange, the photographers have agread to permit AP's continued uge of the
five images contested in the litigation. Both sides further agree to drop all
remaining charges, and to cover their own expenses. '

The settlement comes on the heels of AP'3 admigsion in Fedaral Court, that it
cannot make a legal claim of copyright ownership on all images created by
freelance photographers which are currently held in its arxchiva.

The AP'S admission came in response to & copyright infringement complaint
filed by Kevin Larkin, president of the NAFP, The AP admitted it could not
elaim copyright ownership to photographs of Wayne Gretzky which ware created
by Mr. Larkin. The admission was based on the fact that Larkin had crossad
aut, and thus nullified, a lagand on & check which BP isgued to pay Larkin for
the asdignment, . :

The AP maintains that the check legend, which is printed on the face of all
its freelancers paychecks, transfers copyright ownership in all images created
‘while on assignment for the news agency. The NAFF argued that by crossing out,
or altering the legend, there was no copyright transfer. The AP admission

¢onfirms the NAFP'a contention. -

"We ara pleased we were able to force the AP to admit that their legend is not
an ironclad transfer of all rights," sajid Larkin. "And, although we did not
achieve tha grand victory we had hoped for, we have proven their unrelanting
claims to our copyrights to be without merit.® :

"Wa were able to achieve something most photographars only dream of, much less
fight for. We raclaimed that which is rightfully curs -- our photographs."

The NAFP agread to the settlement bechuse the AP's admisgion proves that
freelanca photographers can maintain contrel of thelr copyrights, Larkin said.

The individual photographers agreed to settle their individual claims
pecauge thay achleved substantially all that was nacegsary to prove the
purpose of the litigation, Larkin added.

"Rather than risk further delays, and spend moye money with little more to be
gained, wa got a gquick and decisive victory, and have set a precedent we will
build upon in the future," Larkin =aid.

sany frealance photographer can now keap thelr copyright safe from the AP. All
they naed ia a pen." ' ’ .
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CONTACTS ;

KEVIN J, LARKIN PAUL HURSCHMANN JOEL L. HECXER, Eaqg.

President Exas, Vice-President Attorney-At-Law
NAPP NAFP , ' ‘ Rusgo & Burke
718 965 1372 313 532B-1630 . ‘ . 212 557-9600
KLARKIN440@aol.com HURSCHMANN@aol . com’ : : .

Foyr Information on Marke£ Lead E-mail & Fax Services

Vigit The STOCKPHOTO Network Web Site => http;://www.shockehoto.net

..................................................................
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Subject: ASJA Contracts Watch #56 & Copyright
Date: Wed, 18 Feb 1998 09:15:26 -0700
From: "Howard M. Paul" <hmpaul@ecentral.com>
To: STOCKPHOTO@PEACH EASE LSOFT.COM

Newsgroups: bitlistprog, stockphoto

I would like to reguest that the NPPA officially add its name to the
friend-of-the-court brief in the Tasini v. the New York Times cgase (if still

possible) .

Given the importance of potential precedent in the National Gaographic suilt,
I'd alao lika to request the NPPA and ASPP (of which I am a member) to
research and posaibly file a friend-of-the-court brief on behalf of the

plaintiffs.

I know that the leadership of both groups read NPPA-L, PhotoPro and/or
Stockphoto-L {or lurk hereabout). I believe this message will raeach them in
this manner. QOthers in the 'biz should be aware of these two cages as well.

»ASJA CONTRACTS WATCH 56 {(vol 5, #2) CW9E0217 February 17, 1998
-3
>In New York City, a friend-of-the-court brief has been f£iled in the
>, 8. Court of Appeals for the 2nd Circuit by 20 creators'
>organizationa in support of the six writers who are appealing the
>dismisgal of thelr complaint irn "Tasgsini v. thea New York Timas," tha
»firat major copyright infringemant lawsult on electronic database
»reuse of newspaper and magazine articles. (See ASJA Contracts Watch
*>49, RAugust 15, 19%97.) Rather than blame z law that hasn't kept pace
»with technological advances, ag the "Tasini" judge did, tha authors:
*brief blames the judge's "faulty analysis," in which copyright law
>tywapg twigted hayond recogniticon.®
> The briaf was prepared by the American Sociery of Media
»*Photographers and endcorsed by the Advartising Photographers of
»>america, American Inatitute of Graphic Arts, ASJA, American Sociaty
~0f Picture Professionals, Authors 8uild, Garden Writers Asscciation
»>0f America, Graphic Artists Guild, Indapendent Writers of Southern
»California, North Amarican Nature Photography Association, Outdoor
*Writars Association of America, PEN Center USA Wast, Picture Agency
*Council of America, Science Fiction and FPantasy Writers of Amdrica,
*Socisty of American Travel Writers Freelance Council, Voluntaer
*Lawyars for the Arts, Waahington Indepandent Writers, Writers Cuild
»of America Bast and Writers Guild of America West.
> According te Patricia Felch of the Chicago law firm of Petarson &
>Rogs, who iz directing the appeal, final peperwork from hoth sides im
»dua April 7., te be followed by oral arguments.
>
-3
>'wo lawsuits brought by photographers againsat National Geographlc are
>proceeding--one in Miami, ona in New York. The actiens, both brought
>in December, contest unauthorized, uncompensated use of freelancerst
*>work in Geographic's 30-disec CDR-ROM set, covering 108 years of the
*magazine. Motions and memorandums of law are flying.
Howard M. Paul! <hmpaul®@ecentral.com>
Photography for Communication and Commerce

and
Emergency ! 8tock
Denver, Colorado USA
Phone: (303) B82%-5678 Fax: (303) 871-83%56
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Photographer takes Back-and-forth case
Photograp er ta es copyright fight to Greenberg's case began in Florida, where
U.S. high court a federal judge originally found for Nation-

copyright fight to
U.S. high court

HIS LAWYER SAYS NTH, 2ND CIRCUITS
misinterpreted Supreme Court ruling in their
decisions favoring National Geographic

BY R.ROBINMCDONALD

A FLORIDA PHOTOGRAPHER is asking
the U.S. Supreme Court to revisit a landmark
copyright decision to determine whether federal
appellate courts in Georgia and New York have
interpreted it correctly.

The move by freelance underwater photagra-
pher Jerry Greenberg extends his 11-year fight
with the National
Geographic Soci-
ety over its use of his
photographs in a CD
compilation of every
cdition of its flagship
magazine.

Between 1962 and
1990. National Geo-
graphic published 64
of Greenberg's pho-
tos, including one of
a shark in the Florida
Keys that became
a2 magazine cover.
National Geographic paid Greenberg for the
publication rights, which were conveyed back to

See Copyright, page 9

@ Find related court documents by clicking on this story
at DailyReportOnline.com.

ALISON CHURCH
The case turns on what Justice
Ruth Bader Ginsburg meant.

page
in the mid-1980s, said the pho-
tographer’s longtime Miami attorney. Nor-
man Davis of Scuire, Sanders & Dempsey.
in 1997 when National Geographic
developed “The Complete National Geo-
wraphic,” a CD archive ol its entire maga-
zine jibrary, Greenberg attempted to nego-
tiate a new publication contract based on
the CD library. But National Geographic
claimed the CD set did not infringe Green-
berg’s copyright, Davis said.

Since 2005, two federal appellate circuits,
the 2nd in New York and the 11th in Atlan-
ta. have agreed with National Geographic.
fn scparate cascs braught by frectance writ-
ers in New York and Greenberg, in Florida
against the National Geographic over the
CI> library. the appellate courts have held
that publishing the magazine’s archive on
computer CiDs does not infringe the copy-
rights of its freclance contributors.

Greenberg's appeal asks the Supreme
Court to clarify Justice Ruth Bader Gins-
burg’s majority decision in the 2001 case
of New York Times v. Tasini, 533 U.S.
483, which also sought to settle a dispute
between freelance writers and publishers
aver the digitized use of the writers” works.

Greenberg's petition asserts that federal
appellate copytight rulings by the 11th and
2nd Circuits citing Tusini have “warped”
the Ginsburg majority opinion.

“We believe the Supreme Court would be
interested in what has been done by two of
the [federal appellate] circuits in the Tasini
decision.” Davis said. “The Supreme Court.
1 think, will agree that the Tasini decision
has been wrongfully applied. In a very
volatile copyright environment, that’s not a
good thing."

Tasini, named for lead plaintiff and frec-
lance writer Jonathan Tasini. determined
that publishers violated freelance writers’
copyrights if they sold previously published
freelance acticles to online databases with-
Out securing new permission from the
authors. The case provided guidance in
interpreting and applying revisions made in
1976 10 section 201{(c) of the federal copy-
right]laws in the context of the technotogical
revolution that has created new avenues of
publication.

‘The decision was considered a win for
freclance writers who could then negotiate
new permissions and monetary contracts
with publishers for what the court majority
held were new uses of previously published
works

Foly rublle kataions

al Geographic. Greenberg appealed to the
11th Circuit, which in 2001 reversed the dis-
trict court and remanded the case, tinding
that National Geographic had infringed the
photographer’s copyright. The 1ith circuit
opinion was released shortly before Tasing
was handed down.

The Floridu district court subsequently
found that National Geographic owed
Greenberg $400,000 in damages. National
Geographic appealed, and last year a new
11th Circuit panel—citing the intervening
Tasini decision—reversed the first panels

ruling in favor of National Geographic. In
June the Lith Circuit. sitting ¢n banc. split
7-3in favor of National Geographic. That
decision was compatible with a 2005 finding
by the 2nd Circuit of New York regarding
virtually identical copyright questions.

The two appellate circuits’ majorities
adopted arguments by National Geograph-
ic and a coterie of amici publishers that
Ginsburg’s majority opinion in Tasini—
while restricting the publishers from selling
freelancers work to online databases such
as Lexis and Westlaw without securing the
authors’ permission—allowed publishers
to place entire publication libraries on CDs
and then sell them without owing anything
to the freelance authors and photographers
whose works are reproduced in those col-
lections.

The 11th Circuit’s en banc majority deci-
sion, determined that because National
Geographic's digital library reproduced
complete magazine issues “exactly as they
are presented in the print version,” publish-
ers retained the privilege of reproducing
them under federal copyright laws without
renegotiating contracts with their writers
and photographers.
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m The Supreme Court,

Ithink, will agree that the Tasini
decision has been wrongfully
applied.Inavery volatile
copyright environment, that’s
notagood thing.
—Norman Davis,
photographer’s lawyer

The majority also decided that new ele-
ments such as the operating software and
scarch engines that were added to the CD-
ROM library-—aven if they carry copy-
rights —were not cnough to make “The
Complete National Geographic™ a new col-
lective work subject to copyright privilege.

“The addition of new material to a collec-

tive work will not. by itself. take the revised
collective work owside the privilege.” the
majority opinion stated.

Interpreting Ginsburg

The 11th Circuit ruling turned on the
definitions of an acceptable revision and
a new work as determined by Tasini. Pub-
lishers, including National Geographic,
have acknowledged that their arguments
are not based on specitic language in Tasini
but rather on dicta—explanatory commen-
tary included in the opinion that does not
directly address the facts of the case under
review.

In Tasini, Ginsburg wrote for the 7-2
majority that electronic and CD-ROM data-
bases compiled of individual articles culled
from periodicals could not be considered
“revisions” or revised editions of previously
published issues—such as revised editions
of an encyclopedia or multiple editions of a
daily newspaper. Therefore, publishers may
not sell the rights to reproduce those articles
to computer or online databases without
contracting for the publication rights from
the authors.

In deciding that the databases were
not simply a revised edition, the Supreme
Court focused on the articles’ appearance
in online databases without the graphics,
formatting and layout that accompanied
their original publication,

“Those databases simply cannot bear
characterization as a ‘revision’ of any on¢
periodical edition.” Ginsburg wrote. “We
would reach the same conclusion if the
[New York] Times sent intact newspapers
to the electronic publishers.”

The court majority also specifically
rejected an analogy offered by publishers
saying that the electronic databases were
no different than microfilm and microtiche
reproductions. The court found that com-
parison “wanting.”

“Microforms typically contain continu-
ous photographic reproductions of a peri-
odical in the medium of miniaturized film,”
Ginsburg wrate. “Accordingly. articles
appear on the microforms, writ very small,
in precisely the position in which the articles
appearcd in the newspaper.”

As a result, a user views an article in
context, Ginsburg wrote. In electronic
databascs. by contrast. the articles appear
disconnected from their original context.

... }n short. unlike microforms, the data-
bases do not perceptibly reproduce articles
as part of the collective work 10 which the
author contributed or as part of any ‘revi-
sion’ thereof.”

rolh Publie Relations
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Petitioning the court

Greenberg's petition to the justices states
that his case “presents the question of
whether a database aggregating many col-
lective works constitutes a ‘revision” of each
of its constituent collective works.”

What constitutes a revision is key to the
angoing legal debate because, according to
the petition, the 1976 copyright revisions
embodied in Section 201 (c) were intend-
ed “to limit the ability of a publisher to
republish contributions to collective works
without providing compensation to the
freelance artists who should benefit from
the demand for their work after the initial
publication.”

That section is the backdrop against
which freelance artists and publishers nego-
tiate their contracts, the petition asserts.

Both the 11th and 2nd Circuits, Green-
berg’s petition says, “have held that a pub-
lisher can avoid paying the artist anything
under Tasini by the simple expediency of
creating ‘context’ by including a feature that
allows users to ‘flip’ between the pages of
individual magazines.”

“So long as publishers use an image-
based database with a flip function,” the
petition continues, “they can place their
entire archive of magazines or newspapers
on the Web for free, benefiting from adver-
tising revenues or increased traffic. Yet the
artist receives nary a penny. ... Publishers
can sell access to individual articles, stories,
or pictures, so long as the rest of the pages
in the issue are a click away. Once a Google
search can find it, the author’s copyright
for that individual text. picture or video is
essentially worthless.”

Finally, in urging the high court to hear
the case, Greenberg’s petition concludes,
“[T]he outcome of this dispute will deter-
mine whether freelance artists will share in
the benefits of modern technology. ... This
Courtshould clarify that publishers cannot
reap the benefits of appropriating the mar-
ket for the freelancer’s individual works
without compensating the freclancer.”

On Thursday, Terry Adamson, executive
vice president of the National Geographic
Society, said he was not surprised Green-
herg asked the high court to take the case.

In an e-mail to the Daily Report, he said,
“We are evaluating whether to respond,
and, if we do. what to add for the Court’s
consideration whether to grant or deny cer-
tiorari. As the 11th and 2nd Circuits have
both held, we believe that the Supreme
Court has clearly outlined the parameters
of the statutory 201(c) privilege when it
spoke in 2001 in Tasini v. The New York
Times et al. and that the CNG [Complete
National Geographic] is well within those
parameters.” @

R. Robin McDonald can be reached at
robin.mcdonald @incisivemedia.com or
(404 419-2835.

rbb Publle Relations
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S © JERRY GREENBERG/ALL RIGHTS RESERVED
Jerry Greenberg sued the Natioral Geographic Society for the use of this shark phote and others ina
CD archive of its entire magazine library. He has petitioned the U.S. Supreme Court to hear his case.

rob Publie Relations
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Photographer takes
copyright fight to
U.S. high court

HIS LAWYER SAYS N1TH, 2ND CIRCUITS
misinterpreted Suprerne Court ruling in their
decisions favoring National Geographic

BY R.ROBINMCDONALD

A FLORIDA PHOTOGRAPHER is asking
the U.S. Supreme Court to revisit a landmark
copyright decision to determine whether federal
appellate courts in Georgia and New York have
interpreted it correctly.

The move by freelance underwater photogra-
pher Jerry Greenberg extends his 11-year fight
with the National
Geographic Soci-
ety over its use of his
photographs in a CD
compilation of every
cdition of its flagship
magazine.

Between 1962 and
1990, National Geo-
graphic published 64
of Greenberg's pho-
tos, including one of
a shark in the Florida
Keys that became
a magazine cover.
National Geographic paid Greenberg for the
publication rights, which were conveyed back to

See Copyright, page 9
@ Find related court documents by clicking on this story
at DallyReportOnline.com.

ALISON CHURCH
The case turns on what Justice
Ruth Bader Ginsburg meant.

Photographer takes
copyright fight to
U.S. high court

Copyright, from page 1
Cireenberg in the mid-1980s, said the pho-
tographer’s longtime Miami attorney. Nor-
man Davis of Squire, Sanders & Dempsey.
tn 1997, when National Geographic
developed “The Complete National Geo-
graphic,” a CD archive of its entire maga-
zine library. Greenberg attempted (o nego-
tiate a new publication contract based on
the CD library. But National Geographic
claimed the CD set did not infringe Green-
berg's copyright, Davis said.

Since 2005, two federal appellate circuits,
the 2nd in New York and the 11th in Atlan-
ta. have agreed with National (Geographic.
{n separate cases brought by freelance writ-
ers in New York and Greenberg in Florida
against the National Geographic over the
CD library, the appellate courts have held
that publishing the magazine's archive on
computer CDs does not infringe the copy-
rights of its freciance contributors.

Greenberg's appeal asks the Supreme
Court to clarify Justice Ruth Bader Gins-
burg’s majority decision in the 2001 case
of New York Times v. Tasini, 533 U.8,
483. which also sought to settle a dispute
hetween freelance writers and publishers
over the digitized use of the writers” works.

Cireenberg’s petition asserts that federal
appellate copyright rulings by the 11th and
2nd Cireuits citing Tasini have “warped”
the Ginsburg majority opinion.

“We believe the Supreme Court would be
interested in what has becn done by two of
the {federal appellate] circuits in the Tasini
decision,” Davis said. “The Supreme Court,
I think. will agree that the Tasini decision
has been wrangfully applied. In a very
volatile copyright environment, that’s nota
good thing™

Tasini, named for lead plaintifi and free-
{ance writer Jonathan Tasini, determined
that publishers violated freclance writers’
copyrights if they sold previously published
freelance articles to online databases with-
oul securing new permission from the
authors. The case provided guidance in
interpreting and applying revisions made in
1976 10 section 201(c) of the federal copy-
rightJaws in the context of the technological
revolution that has created new avenues of
publication.

The decision was considered a win for
freelance writers who could then negotiate
new permissions and monetary contracts
with publishers for what the court majority
held were new uses of previously published
winks,

by Fupie Keawons

Back-and-forth case

Greenberg's case began in Florida, where
a federal judge originally found for Nation-
al Geographic. Greenberg appealed to the
11th Circuit, which in 2001 reversed the dis-
trict court and remanded the case, finding
that National Geographic had infringed the
photographer’s copyright. The 11th circuit
opinion was released shortly before Tusini
was handed down.

The Florida district court subsequently
found that National Geographic owed
Greenberg $400,000 in damages. National
Geographic appealed, and last year a new
11th Circuit panel—citing the intervening
Tusini decision—reversed the first panels

ruling in favor of National Geographic. [n

June the 11th Circuit, sitting en banc, split

7-5 in favor of National Geographic. That

decision was compatible with a 2005 finding

hy the 2nd Circuit of New York regarding
virtually identical copyright questions.

The two appellate circuits’ majorities
adopted arguments by National Geograph-
ic and a coterie of amici publishers that
Ginsburg’s majority opinion in Tasini—
while restricting the publishers from selling
freelancers work to online databases such
as Lexis and Westlaw without securing the
authors’ permission—allowed publishers
to place entire publication libraries on CDs
and then sell them without owing anything
to the freelance authors and photographers
whose works are reproduced in those col-
fections.

The 11th Circuit’s en banc majority deci-
sion, determined that because National
Geographic's digital library reproduced
complete magazine issues “exactly as they
are presented in the print version,” publish-
ers retained the privilege of reproducing
them under federal copyright laws without
renegotiating contracts with their writers
and photographers.
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GREENBERG/ALL RIGHTS RESEAVED

© ERRY
Jerry Greenberg sued the National Geographic Society for the use of this shark photo and othersina
CD archive of its entire magazine library. He has petitioned the U.S. Supreme Court to hear his case.
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Petitioning the court

Greenberg’s petition to the justices states
that his casv “presents the question of
whether a database aggregating many col-
leetive works constitutes a ‘revision” of each
af its constituent collective works.”

What constitutes a revision is key to the
ongoing legal debate because. according to
Lire petition. the 1976 copyright revisions
embodied in Section 201(c) were intend-
=d “to limit the ability of a publisher to
republish contributions to collective works
without providing compensation to the
freclance artists who should benefit from
the demand for their work after the initial
publication.”

That section is the backdrop against
which freelance artists and publishers nego-
tiate their contracts. the petition asserts.

Both the 11th and 2nd Circuits, Green-
berg's petition says. “have held that a pub-
lisher can avoid paying the artist anything
under Tasini by the simple expediency of
creating ‘context’ by including a feature that
allows users to *flip’ between the pages of
individual magazines.”

“So long as publishers use an image-
based database with a flip function.” the
petition continues, “they can place their
entire archive of magazines or newspapers
on the Web for free, benefiting from adver-
Lising revenues or increased traffic. Yet the
artist receives nary a penny. ... Publishers
can sell access to individual articles, stories,
or pictures, so Jong as the rest of the pages
in the issue are 4 click away. Once a Google
search can {ind it. the author’s copyright
lor that individual text. picture or video is
essentially worthles

Finally. in urging the high court to hear
the case, Greenberg's petition concludes.,
“|T]he outcome of this dispute will deter-
mine whether freelance artists will share in
the benefits of modern technology. ... This
Court should clarify that publishers cannot
reap the benefits of appropriating the mar-
ket for the freelancer’s individual works
without compensating the freclancer.”

On Thursday, Terry Adamson, executive
vice president of the National Geographic
Saociety. said he was not surprised Green-
bery asked the high court o take the case.

I an e-mail to the Daily Reporr, be said.
“We are cvaluating whether to respond.
and. if we do. what to add for the Court’s
consideration whether to grant or deny cer-
tiorari. As the 11th and 2nd Circuits have
both held. we believe that the Supreme
Court has clearly outlined the parameters
of the statutory 201(c) privilege when i
spoke in 2001 in Tasini v. The New York
Times et al. and that the CNG {Complete
National Geographic] is wetl within those
parameters.” @

R. Robin McDoneld can be reached at
robin.mcdonald@incisivemedia.com or
(404 119-2835.
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m The Supreme Court,

1 think, will agree that the Tasini
decision has been wrongfully
applied. Inavery volatile
copyright environment, that’s
notagood thing.
—Norman Davis,
photographer’s lawyer

The majority also decided that new ele-
menis such as the operating software and
searcl engines that were added to the CD-
ROM library - cven if they carry copy-
rights—were not enough to make “The
Complete National Geographic™ a new col-
lective work subject to copyright privilege.

“The addition of new material to a collec-

rive work will not, by itself, take the revised
collective work outside the privilege.” the
majority opinion stated.

Interpreting Ginsburg

The 1th Circait ruling turned on the
definitions of an acceptable revision and
anew work as determined by Jasind. Pub-
lishers. including National Geographic.
have acknowledged that their arguments
are not based on specific language in Tasini
but rather on dicta—explanatory commen-
tary included in the opinion that does not
directly address the facts of the case under
review.

In Tasini. Ginsburg wrote for the 7-2
majority that electronic and CD-ROM data-
bases compiled of individual articles culled
from periodicals could not he considered
“revisions” or revised editions of previously
published issues—such as revised editions
of an encyclopedia or muitiple editions of a
daily newspaper. Therefore. publishers may
notsell the rights 1o reproduce those articles
to compulter or online databases without
contracting for the publication rights from
the authors.

In deciding that the databases were
not simply a revised edition, the Supreme
Court focused on the articles” appearance
in online databases without the graphics.
formatting and layout that accompanied
their original publication,

“Those databases simply cannot bear
characterization as a ‘revision” of any onc
periodical edition.” Ginsburg wrote, “We
would reach the same conclusion if the
| New York] Times sent intact newspapers
to the electronic publishers.”

The court majority also specifically
rejected an analogy offered by publishers
saying that the electronic databases were
no different than microfilm and microfiche
reproductions. The court found that com-
parison “wanting.”

“Microforms typically contain continu
ous photographic reproductions of a peri-
adical in the medium of minfaturized film >

Gonsburg wrote, “Accordinghy. articlkes

ippear on the microforms, wri

very simil.

in precisely the position in which the articles
appeared 1n the newspaper”

Asaresult. o user

context, (asburg wrote., In clectro
Jatiabases. by contrast, th cles appenr
disconnected from their ¢ b context.

- Inoshort unlike microforms, the datu-
hases do not perceptibly reproduce articles
us part of the collective work to which the
author contributed or as part of any “revi-
sion” thereof.”
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Photographer takes

copyright fight to
U.S. high court

HIS LAWYER SAYS 1TITH, 2ND CIRCUITS

misinterpreted Supreme Court ruling in their

decisions favoring National Geographic

BY R.ROBINMCDONALD

A FLORIDA PHOTOGRAPHER is asking
the U.8. Supreme Court to revisit a landmark
copyright decision to determine whether federal
appellate courts in Georgia and New York have

interpreted it correctly.

The move by freelance underwater photogra-
pher Jerry Greenberg extends his 1l-year fight

with the National
Geographic Soci-
ety over its use of his
photographs ina CD
compilation of every
cdition of its flagship
magazine.

Between 1962 and
1990, National Geo-
graphic published 64
of Greenherg's pho-
tos. including one of

Photographer takes
copyright fight to
U.S. high court

Copyright, {1o
Gireenberg in the mud-1980s, said the pho-
tagraphers longtime Miami sttorney, Nos-
man Davis of Squire, Sanders & Dempsey.

oped The Compleie National Geo-
sraphic.” & CD archive of its entire maga-
7ing Hibrary. Greenberg attempied to nego-
tiate a new publication contract based on
the CD library. But National Geographic
claimed the CD set did not infringe Green-
berg's copyright, Davis said

Since 2005, 1wo federal appeliate circuits,
the 2nd in New York and the 11th in Atlan-
ta. have agreed with National Geographic.
In separate cases brought by frectance writ-
¢rs in New York and Greenberg in Florida
against the National Geographic over the
13 library. the appellate courts have heid
that publishing the magazine’s archive on
computer CDs does not infringe the copy-
rights of its freeiance contributors.

Greenberg's appeal asks the Supreme
Court 1o clarify Justice Ruth Bader Ging-
burg's majority decision in the 2001 case
of New York Timey v. Tusini, 333 US.
483, which also sought to settle a dispute
hetween freelance writers and publishers
over the digitized use of the writers” works,

Greenberg's petition asserts that federal
appullate copyright rulings by the 11th and
2nd Circuits citing Tusin/ have “warped”
the Ginsburg majovity opinion.

*We believe the Supreme Court would be
interested in what has been done by two of
the ffederal appeltate] circuits in the Tasini
decision.” Davissaid. “The Supreme Court.
I think. will agree that the Tasini decigion
has been wrongfully applied. In a very
volatite copyright environment, that’s not a

a shark in the Florid ALSON CHURCH good thing.”
Shark in the PlOMOR - g, cace tums on what ustice Tasini. named for lead plaintif and free-
Keys that became Ruth Bader Ginsburg meant lance writer Jonathan Tasini. determined

a magazine cover.

National Geographic paid Greenberg for the

publication rights, which were conveyed back la
See Copyright, page 9

@ Find related court documents by clicking on this story

at DailyReportOnline.com.

that publishers viclated freelance writers’
copyrightsif they sold previously published
freelance articles to online databases with-

it securing new permission from the
authors. The case provided guidance in
interpreting and applving revisions made in
1976 1o section 2010(c) of the federal copy-
right Jaws in the context of the technelogical
tevoiution that has created new avenaes of
publication

The decision was considered a win for
freclance writers who could then negotiate
tew permissions and mon.

v CONiracts
with publishers for what the court majority
Bl wire sew mses of previously published
works

rblo rubne Ralaons

Back-and-forth case

Greenberg's case began in Florida, where
a federal judge originally found for Nation-
al Geographic. Greenberg appealed to the
Tth Circuit. which in 2001 reversed the dis
trict court and remanded the case. {inding
that Nationa} Geographic had infringed the
photographer’s copyright. The 1th circuit
opinion was released shortly before Tasing
was handed down.

The Florida district court subsequently
found that National Geographic owed
Greenberg $400.000 in damages. National
Geographic appealed, and last year a new
11th Circuit panel—citing the intervening
Tasini decision—reversed the first pancl™s

ruling in favor of National Geographic. In

June the tith Circuit, sitting en bane. split
7.3 in favor of National Geographic. That
decision was compatible with a 2003 finding
by the 2nd Circuit of New York regarding
virtually identical copyright guestions.

The two appellate circuits” majorities
adopted arguments by National Geograph-
i und a coterie of amici publishers thai
Ginsburg’s majority opinjon in Tusini—
while restricting the publishers fram selling

freelancers work to online databases such
as Lexis and Westlaw without securing the
authors’ permission—atlowed publishers
to place entire publication libraries on CDs
and then sell them without owing anything
to the freelance authors and photographers
whose works are reproduced in those col-
lections.

The 1ith Circuit's en banc majority deci-
sion. determined that because National
Geographic's digital library reproduced
complete magazine issues “exactly as they
are presented in the print version.” publish-
ers retained the privilege of reproducing
them under federal copyright laws without
renegotiating contracts with their writers
and photographers.
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Photographer takes
copyright fight to
U.S. high court

HIS LAWYER SAYS TITH, 2ND CIRCUITS
misinterpreted Supreme Court ruling in their
decisions favoring National Geographic

BY R.ROBINMCDONALD

A FLORIDA PHOTOGRAPHER s asking
the U.S. Supreme Court to revisit a landmark
copyright decision to determine whether federal
appellute courts in Georgla and Now York have
interpreted it correctly.

The move by freclance underwater photogra-
pher Jerry Greenberg extends his l-vear fight
with the National
Geographic Soci-
cly over its use of his
photographs ina U2
compilation of every
edition of its flagship

magizine,

Between 1962 and
1990, Narional Geo-
araphic published 64
al Greenberg's pho-
tos, including one of
a shark in the Florida
Kevs that became
a4 magazing cover
National Geographic paid Greenberg for the
publication rights. which were conveyed back to

ALISON CHURCH
The case turns on what Justice
Ruth Bader Ginsburg mearnt

Sea Copyright, poge 9

@ Find related court documents by clicking on this story
at DailyReportOnline.com.
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Davis el Ny
noiegs
aped Camplere Natonnl Goo-
IS trehove of B ontine maga-
sine Hbrury, Greenbere Alempled 1o negas
tiute & new publication conuact based o
the CD library. But Nativnal Geographic
clatmed the CD set did not infringe Green-
bergs copyright. Davis said
nee 2605 1wa federal appeliate circuns,
the 2ad in New York and the 1Uh in Atlan-
ta. have agreed with National Geographic.
Inseparaie cases brought by freclance writ-
wrsin New York and Greenberg in Florida
apainst the National Geographic over the
LD tibrary. the appellate courts have heid
thar publishing the magarine's archive on
camputer (s does not infringe the capy-
righis of its freelance contributors,
Grreenherg’s sppeal asks the Supreme
Caurt o elarify Justice Ruth Bader Gins-
hurg’s majority decision in the 2001 case
ol New York Tiptey v. Tusini, 533
83 which also sought o settle a dispute
betweei ireelance writers and publishers
ot the digitiacd use af the wr

Gircenbernoy petition asserts

warks
ral federal

irgs by the itk and
Frvond have “warped”

PSPUTY IMIorItY opunes,

W believe the Supreme Court would be
inreresied in what has heen done by two of
the {federal appeltate] circutss in the Tasin
de S Daviysaid. ~The Supreme Court.
ee that the Tasini decision
>ngtully applicd, [n o vers
vodatile convright environment, that's not s

yood thing”

Tuxini. namuad for lead plaintft and froo-
jance writer Jonathan Tasini. determined
that publishers viclated freclance wrilers
wopyrghtsif they sold previausty published
freelance articles 1o online databases with-
Out securing new permission from the
authors. The case provided gmdance in
interproting and apphving revisions made in
1976t section 201H{¢) of the federal copy
rightdaws in the context of the technological
ation that has created now avenaes of

fion

pubii

T he deaiston was considered o win fos
Preeta

vriters who could then negonate
How s issions wnd moraiary contracts
Bars for what the court majorin

e usex oF previously prilhshed

b rubue Kelations

Back-and-forth case
Greenberg's case began in Flovido wheee
a federal judge originally found for}

-
al Geographic. Greenherg appeated to thy
Pith Crreunt, which in 2001 reversed the dis
trict court and remanded the case

that National Geographic had infy
photographer’s copyright. The itk cire

opinion was released shortly be
was handed down

‘T'he Florida district court subsequently
found that National Geographic owed
Greenberp $400.000 in damages. Nationai
Geographic appealed. and last year a new
Uth Circuit panel—citing the intervening
Tasini decision —reversed the first panel™

ruling i favor of Nationa) Geographic, s

June the lth Clromit sitting en bac. spiit

wthe Zod Cirenitof Now York resarding

viviaally wdenticai copyright gaosdons

adopted argumenis by Natlonal Gengre

wonnd acoteriv of amict publisbors

Jakin

Ginsburg's majorjty epinion m

vile restricting the publishers from seiling
freclancers work to online databases such
as Lexis and Westlaw without securing the
authors’ permission—allowed publishers
to place entire publication libraries on CDs
and then sell them without owing anything
to the freelance authors and photographers
whose works are reproduced in those col-
lections.

he 11th Circuit's en banc majority deci-
sion. determined that because Natianal
Geographic's digital library reproduced
complete magazine issues “exactly as they
are presented in the print version.” pubiish-
ers retained the privilege of repraducing
them under federal copyright faws without
renegotiating contracts with their writers
and photographers.
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m The Supreme Court,

Ithink, will agree that the Tasini
decision has been wrongfully
applied. Ina very volatile
copyright environment, that’s
notagood thing.
~—Norman Davis.
photographer’s lawyer

The majority also decided that new ele-
ments such as the operating soltware and
scarch engines that were added to the CD-
ROM library —cven if they carry
rights—were not enough to make
Complete National Geographic™ a new col-
lective work subject to copyright privilege.

“The addition of new material to a coliec-

tive work will not, by itself take the revised

catlective work ouiside the privilege” the
Majority opinion stated.

interpreting Ginsburg
The tith Cireuit ruling i
definitions of an dcceprable revision wad
anew work as determioed by fasind. Pub-
fishers. including National Geographic.
¢ acknowledged that their arguments
are not based on specilic language in Tusind

but rather an dicta —explanatory commen-
tary included in the opinion that does not
directly address the facts of the case under
review.

In Tasini, Ginsburg wrote for the 7-2
majority that electronic and CD-ROM data-
hases comptled of individual articles culled
from periodicals could not be considered
“revisions” ar revised editions of previously
published issues—such as revised editions
of an encyclopedia or multiple editions of a
daily newspaper. Therefore, publishers may
not sell the rights to reproduce those articles
(o computer or online databases without
contracting for the publication rights from
the authors.

In deciding that the databases were
not simply a revised edition, the Supreme
Court focused on the articles’ appearance
in online databases without the graphics.
formatting and layout that accompanicd
their original publication.

“Those databases simply cannot be

characterization as & revision” of any onc
pericdical edition.” Ginsbure wrore,
would reach the same conclusion if the
|New York] Times sent intact newspapers
to the electronic publishers.”

The court majorily also specilically
rejected an analogy offered by publishers
saying that the electronic dulabases were
no different than microfilm and microfiche:
reproductions. The court found that com-
parison “wanting.”

“Microforms typically contain continu
ous photographic reproductions of a peri-
adicatin the medium of miniaturized film.”

s owrnte. CAccordingi ur

7 on the microfurms,

seiy Lhe posiiton inwh

ared in the newspaper.

result, o ouse

Crinsbury wrote. i

disconnected from their ari
in short unlike microfo
ases do not perceptibly rep

s adi ol the coilective waort

author contributed or as part ol any “revi-

ston’” thereof.”
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Crreenberg’s petition (o the justices states
“presents the question of
whether a database aggregating many col-
fective works constitutes a “revision” of each
ol it constituent collective works”

What constitutes a revision is key (o the
soing legul debate because. according 1o
igh
padied in Section 2(H ¢y were intend-
v limit the ability of a publisher to
republish contributions to collective works
without providing compensation to the
s who should benefit from
or their work after the initial

that his case

vetition. the 1976 coy 1 revisions

aice d

the demand
publication.”

That section 13 the backdrop against
which [reelance aruists and publishers nego-
wate their contracty, the petition asserts.

Both the 11th and 2nd Circuits. Green-
berg's petition says. “have held that a pub-
lisher can avoid paying the artist anything
under Tasial by the simple expediency of
creating context’ by including a feature that
allows users to *flip” between the pages of
individual magazines.”

“Se long as publishers use an image-
based databuse with a flip function.” the
petition continugs, “they can place their

eatire archive of magazines or newspapers
: Web for free. benefiting from adver-
venues or increased traffic. Yet the
enny. .. Puhlishers
sl gecess to individual artickes stories.
ar pretures. so long as the rest of the pages
it Ay, Ince a Google
search can {ind it the author's copyright

i1
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e lssue are g click a

{o7 that individual text. picture or video is
sssentially worthless”
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the case, Greenberg's petition concludes,
“[T]he outcome of this dispute will deicr-
mine whether freelance artists will share in
the benefits of modern technology. ... This
Court should clarify that publishers cannot
reap the benefits of appropriating the mar-
ket for the freelancer’s individual works
without compensating the freclancer.”

On Thursday. Terry Adamson. executive
viee president of the National Geographic
v, said he was not surprised Green
herg asked the high court o take the case,

inane-mal to the Daifv Repors he said,
“We are evaluating whether 1o respes
d. it we do. what to add for the Court’s
consideration whether to grant or deny cer-

tiarart. As the 11th and 2nd Circuits have
hoth held. we believe that

: Supreme
Court has clearly outlined the paramoters
of the statutory 200 (¢} privitege whe
spoke in 2000 in Tusini v. The New ¥
Times vt af. and that the C pmplete
National Geographic] is well within those
parameters.” @&

R. Rohin McDonald can be reached ar
Ginomcdonald @hicisivemedia. cosi o
(44102838
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] ] = ) ’ © JERRY GREENBERG/ALL RIGHTS | ESE!
Jerry Greenberg sued the National Geographic Society for the use of this shark photo and others ina

CO archive of its entire magazine library. He has petitioned the U.S. Suprere Court to hear his case.
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Photographer takes

copyright fight to
U.S. high court

HIS LAWYER SAYSTITH, 2ND CIRCUITS

misinterpreted Supreme Court ruling in their

decisions favoring National Geographic

BY R, ROBINMCDONALD

A FLORIDA PHOTOGRAPHER is asking
the U.S. Supreme Court to revisit a landmurk
copyright decision 1o determine whether federal
appellate coutts in Georgla and New York have

interpreted it correctly,

The move by freclance underwater photogra-

pher Jerry Greenberg extends his H-
with the National
Geaographic Soci-
ety over its use of his
photographs ina CD
compilation of every
cdition of its flagship
magazinge,

Between 1962 and
1990. National Geo-
graphic published 64
of Greenherg's pho-
tos. including one of
a shark n the Florida
Keyvs that became
a magazine cover.

National Geographic paid Greenberg for the

publication rights. which were conveyed back o
Sea Copyright. page 9

@ Find related court documents by clicking on this story

at DailyReportOniine.com.
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Greenberg's case began in Florida, w
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trict court and remanded the case, {ind
that National Geographic had iniyi
photographer’s copyright. The
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The Florida district court subsequently
found that National Geographic owed
Greenberg $400.000 in damages. National
Geographic appealed. and last vear a new
11th Circuit panel—citing the intervening
Tasini decision —reversed the first paneis

ruling in favor of National Geographic, in

fune the 11th Ct
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whose works are reproduced in those col-
iections. &,

The 11th Circuit's en banc majority deci-
ston. determined that because Natfonal
Geographic’s digital library reproduced
complete magazine issues “exactly as they
are presented in the print version.” publish-
ers retained the privilege of reproducing
them under federal copyright lawewithout
renegotiating contracts with their writers
and photographers
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m The Supreme Court,

Ithink, will agree that the Tasini
decision has been wrongfully
applied. inavery volatile
copyright environment, that's
notagoodthing.
—Norman Davis.
photographer's lawyer

The majority also decided that new ele-
munts such as the operating soltware and
scarch engines that were added to the CD-
ROM library --cven if they carry co
rights~were not ¢cnough to make “The
Complete National Geographic™ a new col-
lective work subject to copyright privilege.

“The addition of new material to a collec-

tive work will not. by itself. take the revi
collective work vuiside the privil
majurity opinion stted.

interpreting Ginsburg

The Hith Civeuir ruli
definitions of an acceptable revision und
a new work as determined by Lasind, Pub-
lishers, including National Geographic.
have acknawledged that their arguments
are not based on specific language in Tuxind

but rather on dicta —explanatory commen-
tary included in the opinion that does not
directly address the facts of the case under
review.

In Tasini, Ginsburg wrote for the 7-2
majority that electronic and CD-ROM data-
bases compiled of individual articles culled
from periodicals could not be considerced
“revisions” or revised editions of previousty
published issues—such as revised editions
of an encyclopedia or multiple editions of a
dailv newspaper. Therefore. publishers may
not sell the rights to reproduce those articles
to compuler or online databases without
contracting for the publication rights from
the authors.

In deciding that the databases were
not stimply a revised edition, the Supreme
Court focused on the articles” appearance
in online databases without the graphics.
formatting and layout that accompanicd
their original publication.

“Thaose databases simply cannot bear
characterization as & revision” of any one
perindical edition.” Ginsburg wrote, “We
would reach the samc conclusion if the
[New York] Times sent intact newspapers
to the electronic publishers.”

The court majority also specifically
rejected an analogy offered by publishers
saying that the electronic dutabascs wore
no different than microtilm and microfich:
reproductions. The court found that com-
parison “wanting.”

“Microforms typically contain continu
ous photographic reproductions of a peri-
adicalin the medium of miniaturized fitm.”

In shart. unlike microfarna, the dota-
e articles
e collective work to wiich the
xmhnr caontributed or as part ol any Tevi-
ston’ thereof.”
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Petitioning the court

Cireenberg's petition 1o the justices states
> case Tpresents the guestion of
whether a database aggregating many col-
iective works constitutes a “revision of each
oi its constituent collective works.”

Wihat constitutes a revision is key to the
fegal debate because. according 1¢
petition. the 1974 copyright revisions
podied in Section 2U1{c} were intend-
S dimit the ability of a publisher to
republish contributions o coflective works
without providing compensation to the
freclance artists who should benefit from
the demand for their work afier the initial
pitblication.”

That section 15 the backdrop against
which freelance artists and publishers nego-
uate their contracis. the petition asserts.

Both the 1ith and 2nd Circuits. Green-
berg’s petition says. “have held that a pub-
lisher can avoid paying the artist anything
under Tasind by the simple expediency of
creating context’ by including a feature that
allows users to *flip” between the pages of
individual magazines,”

“So Jong as publishers use an image-
based database with a flip function.™ the
petition continues. “they can place thefr
ire archive of magazines or newspapers
vn the Web for free, benefiting from adver-
revenues or increased traffic. Yet the
: . Publishers
can sell access to individual articles, stories.
Qr pITUres s the rest of the pages
in the - Once a Google
search can find it the author's copyvright
o7 Lhat individual text. picture or video is
essentially worthless.”

that

INRot

D

1 dTe 4 olick aws

Finally, in urging the high court to hear
the case, Greenberg's petition concludes.
“[The outcome of this dispute wilt deter-
mine whether freefance artists will share in
the benefits of modern technotogy. .. This
Court should clarify that publishers cannot
reap the henefits of appropriating the mar-
ket for the [reelancer’s individual works
without compensating the treclancer.”

On Thursday, Terry Adamson, exceutive
vice president of the National Geographi
Society. said he was not surprised Green-
herg asked the high court o take the case.

Inan e-mail o the Daily Repoet. he said,
“We ate evaluating whether to respand.
and, 1f we do. what 10 add for the Cournts
consideration whether to grant or deny cor-
tiorari. As the 11th and 20d Cireuits have
hoth held. we believe that the Supreme

Court has cleariy outlined the parameters
of the statutory 201 (¢} privilege when 1
spoke in 2000 in Tasini v, The New York
Times et al. and that the ONG [Compilete
National Geographic] is well within thase
parameters.” &

R. Robin McDonald can be reached ar
roliin mcdunald @incisivemedin copr or
(A 4T-2838
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Jerry Greenberg sued the National Geographic Society for the use of this shark photo and others it a
CD archive of its entire magazine library. He has petitioned the U.S. Supreme Court to hear his case.
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Photographer takes

copyright fight to
U.S. high court

HIS LAWYER SAYS 11TH, 2ND CIRCUITS

misinterprered Supreme Court ruling in their

decisions favoring National Geographic
BY R.ROBINMCDONALD

A FLORIDA PHOTOGRAPHER is

interprered it correctly.

The move by freclunce underwater photogra-
pher Jerry Greenberg extends his 1-vear fight

with the Natianal
Geographic Soci-
<Ly over its use of his
photographs ina CD
compilation of every
cditien of ity flagship
magazing,

Between 1962 and
1990, Narional Geo-
graphic published 64
of Greenberg's pho-
tos. including one of

sking
the LS. Supreme Court to revisit a landmark
copyright decision to determine whether federal
appeliute courts in Georgia and New York have

Photographer takes
copyright fight to
U.S. high court

1

M- 1980 s the phes-

Copyright.

e Miamiatt

reattempted to
ton coniract based on
. But National Geographie
claimed the CID set did not infringe Green-
herg’s copyr

Since 2005 pwolcderal appellaie circuits,
4 in New York and the 11th in Atlan-
ave agreed with National Geographic.

nseparate cases brought by freclance writ-
York and Greenberg in Florida

against the National Geographic over the
U1 library. the appellate courts have heid
thar publishing rhe magarzine's archive on
computer (s does not infringe the copy-
of its freelance contributors.

recnberg’s appeal asks the Supreme
wrt o clarify Justice Ruth Bader Gins-
ecision in the 2001 case
333 US.
upht w settle a dispute
: writers and publishers
ed use of th

L Times v Tasini,

rivers” works
< that federal
> itk and
“warped

ire: N POTHION Assor

hav
nsbeg v

apority opinon
Ve e Supreme Caurt would be
rerested in what has heen done by twa of
cderal appettate] cireuits in the Tasine
devision” Davissaid. “The Supreme Court.
i will agree that (ke Tasirni decision
wrongfuily applicd. In a ver
ccopyraht e ironment, that's nei o

a shark he Florid ALISON CHURCH good thing.”
@ shariaa the Florida o oo vums on what Justice Tasini. named for lead plainuff and frec-
Keys that became Ruth Bader Ginsburg meart lance writer Jonathan Tasini. determined

a magazine cover.

National Geographic paid Greenberg for the

publication rights. which were conveved back to
See Copyright, page 9

@ Find related court documents by clicking on this story

at DailyReportOnline.com.

that publishers vielated freelance writers
copyrights it they sold previously published
freefance articies 10 online databases with-
OUt securing mew permission from the
authors. The case provided guidance in
interprenng and applving revisions made in
P70 16 section 201 (2] of the federal copy-
right laws in the context of the technological
i has ereated now avenues of

Tite decision was considersd a win fo)
freciancye writers who could then ne.

ons aind maonc

s dor what the court maporin

S ew ises of previously pubiished

rbl rubiue Relacions

Back-and-forth case

Greenberg's case began in Flovida, where
afederal judge originally found lor Nasion-
al Geographic. Greenberg appealed o the
Hith Crrewit, which e 2001 reversed the dis
irict court and remanded (e case. liadii,
that National Geographic had infvinged the

photographer’s copyright. The Vith orreut

opinion was released shortly betore fovins
was handed down.

The Florida district court subsequently
found that National Geographic owed
Greenberg $400.000 in damages. National
Guographic appealed. and last year a new
1th Circuit panel —citing the intervening
Tasini decision —reversed the first panct™s

ruin

avor of National Geagraphic, i-

Wi wd
~yihe 2nd O

virtually dentica cop

The two appeifete circuits

NG itios

rpumenis by National Geograph
icand a coterte of amict pubiishers thas
Ginshurg’s majority OPINIAN I i -
whi icting the publishers

iseiling
freclancers work o online databases such
as Lexis and Westlaw without securing the
authors’ permission—allowed publishers
to place entire publication libraries on CDs
and then sell them without owing anyLhing
1o the freelance authors and photographers
whose works are reproduced in those col-
fections.

The 11th Circuit's en banc majority deci-
ston. determined that because Nationat
Geographic’s digital library reproduccd
complete magazine issues “exactly as they
are presented in the print version.” publish-
ers retained the privilege of reproducing
them under federal copyright laws without
renegotiating contracts with their writers
and photographers.
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m The Supreme Court,

Ithink, wilt agree that the Tasini
decision has been wrongfully
applied. Ina very volatile
copyright environment, that’s
nota good thing.
—-Norman Davis,
photographer’s lawyer

The myjority also decided that new ele-
ments such as the operating software and
svarch engines that were added to the CD-
ROM librarv--cven if they carry copy-
rights—were not enough to make “The
Complete National Geographic™ a new col-
lective work subject to copyright privilege.

“The addition of new material to a collec-

fve work will not, by ftself. take the r»’v«ud
callective work outside the privilege.

majority opinion stated.

interpreting Ginsburg
The Hih Cireust ruling turaed «
splable revision

definttions of an ace
a new work as determined by Jasind. PL"\-
fishers, including National Geographic.
have scknowledged that their argumems
are not based on specilic language in Jusin/

but rather on dicia —explanatory commen-
tary included in the opinion that does not
divectly address the facts of the case under
review.

In Tasini, Ginsburg wrote for the 7-2
majority thatelectronic and CD-ROM data-
hases compiled of individual articles culled
from periodicals could not be considered
“revisions” or revised editions of previously
published issues —such as revised editions
of an eneyelopedia or multiple editions of a
dailvnewspaper. Therefore. publishers may
notsell the rights ta reproduce those articles
(o computier or online databases without
contracting for the publication rights from
the authors.

In deciding that the databases were
not simply a revised edition, the Supremu
Court focused on the articles” appearance
in online databases without the graphics.
formatting and layout that accompanied
their original publication.

“Those databases simply cannot bear
characterization as a revision” ol any une
periodical edition.” Ginsburg wrore, ~We
would reach the same conclusion if the
|New York] Times sent intact newspapers
to the electronic publishers.”

The court majority also specifically
rejected an analogy offered by publishers
saying that the ¢
no different than microfitm and microfichs
reproductions. The court found that com-
parison “wanting.”

“Microforms typically contain contine
ous photographic reproductions of a peri-
adicatin the medium of minfaturized film.”

ctronic databases were

crnshurg weote,

Fom the microforms, writ

iscly the position in

arcd in the newspaper.”

In short unlike microfa
Aases do 0o puxqmb!\ rep

b collecnive

hor contributed or as part ol any revi-
sion’ thereof.”
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Petitioning the court
Greenberg’s petition to the justices states
that his case “presents the question of
w hethu a database aggregating many col-
ive works constitutes a ‘revision' of each
constituent collective works.”
What constitutes a revision is key to the
roing legal debate because. according to
petition. the 1976 copyrigh

TEVISIOns
adied 1n Section 20i{c) were intend-
limit the ability of a pubhsher to
republish contributions to coflective works
without providing compensation to the

s who should benefit from
work alter the inttial

freciance a

the demand for the

P on.”
cction 15 the backdrop against
which freelance artists and publishers nego-
tiate their contracts, the petition asserts.
Both the 11th and 2nd Circuits. Green-
berg’s petition says. “have held that a pub-
lisher can avoid paving the artist anything
under Tasinl by the simple expediency of
creating context’ by including a feature that
allows users to “flip’ between the pages of
individual magazines.”

That

“Sa long as publishers use an image-
based database with a tlip function.” the
petition continues. “they can place their
entire archive of magazines Or newspapers

o the Web for [ree, benefiting from adver-
ing revenues or increased raftic, Yet the
FECCIVEY DATY @ penny
sto individual articles. storie
the rest of the pages

Pubhishers

;. Oncea Google
search can find it the author's copyright
tor that individual text. picture or video is

essentially worthle

Finally, in urging the bigh court to heur
the case, Greenberg's petition concludes.
“{The outcome of this dispute will deivr-
mine whether freelance artists will share in
the benefits of modern technology. ... This
Courtshould clarify that publishers cannot
reap the benefits of appropriating the mar-
ket for the freelancer’s individual works
without compensating the freclancer.”

On Thursday, Terry Adamson, exceutive
demt of the National Geographic
suid he was not surprised Green
ed the high court to take the casce.

inane-mail o the Daily Report, he said
“We are evaluating whether 1o respond.
and, i we do. what o add for the Courts
consideration whether to g

tiara

ant or deny cer-

As the 11th and 2nd Circuits huve

both held. we believe that the Supreme
Court has clearty outlined the parameters
of the statutory 201 (¢) privilege when u
spoke in 2001 in Tasini v, 1h York
Times et al. and that the ONG {Complere
National Geographic] is well within those
parameters.” @

R. Robin McDonald can be reached ar
romcdonld @incisiveredia.con ur
(40 2838
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Jerry Greenberg sued the National Geographic Society for the use of this shark photo and others in a
CD archive of its entire magazine library. He has petitioned the U.S. Supreme Court to hear his case.
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ety over its use of his-
. photographs ina CD
“compilation of every: %
‘edition of its flagship

| magazine.. ‘

1990, National Geo-
. graphic published 64
- of Greenberg’s pho- -

. tos, including one of’

Photographer takes

copyright fight to
U.S. high court

HIS LAWYE_R SAYSTITH, 2ND CIRCUITS
misinterpreted Supreme Court ruling in their
decisions favoring Nationai Geographic

_ BYR.ROBINMCDONN.D
A FLORIDA PHOTOGRAPHER is asking

the U.S, Supreme Court to revisita Jandmark

copyright decision to determine whether federal
appellate courts in Georgia and New York have
irterpreted it correctly.

The move by freclance underwater photogra-.'

Photographer takes
copyrlght fightto
S. high court

Copynght, frompage 1

Greenberg in the mid-1980s, said the pho-

tographer’s longlime Miami attorney, Nor-

man Davis of Squire, Sanders & Dempsey.
In 1997. when National Geographic

developed “The Complete National Geo-

~ graphic,”"a CD archive of its entire maga-

zine library, Greenberg atiempted Lo nego-

tiate a new publication contract based on

the CD library. But National Geographie
ciaimed the CD set did niot infringe Green-
berg's copyright, Davis said.

Since 2003, two federal appellate circaits,
the 2nd'in New.York and the 11th in Atlan-
ta, have agreed with National Geographic.

- . In scparate cases brought by freelance writ-

.pher Jerry. Greenberg extcndq his ll—ycar f]ght '

~with. the. Nationat

-IGe,_ogra.ph,lc Soci-:

‘Between 1962 and

a mdgam ne ‘Cover.

pubhcatmn np_,hls whlch were conveyed back to

a shark in the Florida The mmms mwﬁ::;:;::"
“Keys that became _RuthBader Gunsburg meant.

"Natlonal Geographlc pau:i Grecnberg for the-

g - See Copynght, page 9

. F:nd related court do-:urnents by clnckmgon this story
at Dallyﬁeportﬂnlme _ _

ers in New York and Greenberg in Florida
against the National Geographic over the
CD library, the appellate courts have held
that publishing the magazine’s archive on
computer CDs does not infringe the copy-
rights of its freelance contributors. - :
Greenberg’s appeal asks the Supreme

Court to clarify Justice Ruth Bader Gins- .

burg’s majority decision in the 2001 case
of New York Times v, Tusini, 533 U.5,

483, which also sought to settle a dispute
between freelance writers and publishers

over the digitized use of the writers® works.
Greenberg's petition asserts that federal

appellate copyright rulings by the 11th and '

2nd Circuits citing Tasini have “warped™

‘the Ginsburg majority opinion.

“Webelieve the Supreme Court would be

" interested in what has been done by two.of

the [federal appellate] circuits inthe Tasini
decision,” Davis said. “The Supreme Court,

1 think, will agree that the Tasini decision -

has been :wrongfully applied. In.a very
volatile copyright environment, that’s not a

‘good thing.” .

Tasini, named for lead plamtl[l' and free-
lance wriler Jonathan Tasini, determined
that publishers violated freelance writers’
copyrights if they sold previously published
freelance articles to online databases with-
out securing new permission from the
authors. The case- provided guidance in
interpreting and applying revisionsmade in
1976 10 section 201(c) of the federal copy-

right laws in the context of the technological |

revolution that has created new avenues of
publication.

The decision was constdered a win for

new permissions and monetary contracts

_with publishers for what the court majority

held were new uses of prw:ously publ:shed
works.

Fbb wuuuuns u«@ucjmuum}s

Back-and-forth case -

Greenberg’s case began in Florida, where
a federal judge originally found for Nation-
al Geographic. Greenberg appealed to the
11th Circuit, which in 2001 reversed the dis-
trict court and remanded the case, finding
that National Geographic hadinfringed the
photographer’s copyright. The 11th circuit
opinion was released shortly before Tasini
was handed down.

The Florida district court subsequently
found that National Geographic owed
Greenberg $400,000 in damages. National
Geographic appealed, and last year a new
11th Circuit panel—citing the intervening
Tasini decision—reversed the first panels
ruling in favor of National Geographic. In
June the 11th Circuit, sitting en banc, split
7-5 in favor of National Geographic. That

" decision was compatible with a 2005 finding

by the 2nd Circuit of New York regarding
virtually identical copyright questions.
“The two appellate circuits’ majorities

. adoptcd arguments by National Geograph-
“ic and a coterie of amici publishers that

Ginsburg’s majority opinion in Tasini—

- while reS’tricting the publishcrs from selling

: frc.clancers work 1o onlme databases such
- as Lexis and Westlaw without securing the .

authors’ permission—allowed publishers

- to.place entire publication libraries on CDs

and then sell them without owing anything -

' to the freelance authors and photographers

whose works are reproduced in those col-
lections,

The 11tk Circuit’s en banc majority deci-
sion,.determined that because National
Geographic’s digital library reproduced
complete magazine issues “exactly as they

.are presented in the print version,” publish-

ers retained the privilege of reproducing

- them under federal copyright laws without

renegotiating contracts with their writers

. and photographers.

freelance writers who could then negotiate
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. m The Supreme Court,

- ' think, will agree that the Tasini
decision has been wrongfuily
applied. Inavery volatile

‘copyright environment, that's
nota good thing.”
- —Norman Davns
phatographer's lawyer

The.majority also decided that new ele-
ments such as the operating software and
scarch engines that were added to the CD-
ROM library—even if they carry copy-
rights—were not enough to make “The

. Complete National Geographic” a new col-
lective work subject to copyright privilege.

“The addition of new material to a collec-

tive work will not, by itself, take the revised
collective work outside the privilége,” the
majorily opmlon stated. '

Interpreting Ginsburg _

The 11th Circuit ruling turned on the
definitions of an acceptable revision and
a new work as determined by Tasini. Pub- .
lishers, including National Geographic,
have acknowledged that their arguments
are not based on specific language in Tasini

but rather on dicta—explanatory commen- |
tary included in the opinion that does not |
“directly address the facts of the case under -
review., .‘
In fasini, Ginsburg wrote' for the 7-2
majority that electronicand CD-ROM data- -
bases compiled of individual artictes culled -
from periodicals could not be considered
“revisions” or revised editions of previously -
published issues—such as revised editions
of an encyclopedia or multlple editions of a
dally newspaper. Therefore, publishers may 5
not scil the rights to reproduce those articles
" to computer or online databases without .

contracting for the publ:canon rights from :
the authors. '

In deciding that the databases were
not stmply a revised edition, the Supreme
Court focused on the articles’ appearance
in online databases without the graphics,
formatting and layout that accompamed
their original publication.. .

“Those databases simply cannot bear
characterization as a ‘revision’ of any one
periodical edition,” Ginsburg wrote. “We
would Teach the same conclusion if the
[New York] Times sent intact newspapers

to the electronic publishers.” -

"The court majority also specifically
rejected an analogy offered by publishers
saying that the electronic databases were
no different than microfilm and microfiche
reproductions The court found that com-’
parison “wanting.” :

“Microforms typically contain continu-
ous photographic reproductions of a peri-
odicalin the medium of miniaturized film,”

"Ginsburg wrote. “Accordingly, articles
“appear on Lthe microforms, writ very small,

in precisely the position in which the articies
appeared in the newspaper.”

As a result, a user views an article in
context, Ginsburg wrote. In elcctronfc
databases, by contrast, the articles appear

‘disconnected from their original context.
.. In short, unlike microforms, the data-
bases do not perceptibly reproduce articles
as part of the collective work to which the
author contributed or as part of any ‘revi-
sion’ thereof.” "

rbb Publie Relations




FRIDAY, CCTOBER 17, 2008

Vg SLCInS 15200

LY |

B A SMART READ FOR SMART READERS

October 17, 2008

3/4

Petitioning the court

Greenberg's petition to the justices states

that his case “presents the question of
whether a database aggregating many col-
lective works constitutes a ‘revision’ of each
of its constituent collective works.”

What constitutes a revision is key to the
_ongoing legal debate because, according to
the petition, the 1976 copyright revisions
‘embodied in Section 201{c) were intend-
‘ed “to limit the ability of a publisher to
_republish contributions to coilective works

without providing compensation to the
freelance artists who should benefit from
the demand for their work after the initial
publication.”

That section is the backdrop ag,amst

which freefance artists and publishers nego-
tiate their contracts, the petition asserts.
" .Both the 1ith and 2nd Circuits, Green-
berg’s petition says, “have held that a pub-
lishier can avoid paying the artist anything
under Tasini by the simple expediency of
creating ‘context’ by including a feature that
allows users to ‘flip’ betwacn the pagcs of
individual magazines.”
~ “So long as publishers use an image-
" - based database with a flip-function,” the
petition continues, “they can place their
entire archive of magazines or newspapers
on the Web for free, benefiting from adver-
tising revepues or increased traffic. Yet the
artist receives nary a penny. ... Publishers
“can sell access to individual articles, stories,
or pictures, so long as the rest of the pages
inthe issue are a click away. Once a Google
search can find it, the author’s copyright
for that individual text, picture or vu:leo is
: cssennally worlhless.”

. Finally, in urging the high court to hear

‘the case, Greenberyg’s petition concludes,
““[T]he outcome of this dispute will deter-

niine whether freelance artists will share in
the benefits of modern.technology. ... This
Court should clarify that publishers cannot
reap the benefits of appropriating the mar-

“ket for the freelancer’s individual works
- without compensating the freelancer.”
- On Thursday, Terry Adamson, executive

vice president of the National Geographic
Society, said he was not surpriscd Green-

“berg asked the high court to take the case,

In an e-mail to the Daily Report he said,
“We are evaluating whether to respond,

“and, if we do, what to add tor the Court’s
- consideration whether to grant or deny cer-

tiorari, As the 11th and 2nd Circuits have
both held, we believe that the Supreme
Court has clearly outlined the parameters
of the statutory 201{c) privilege when it

_spoke in 2001 in Tasiniv. The New York

Times et al. and that the CNG [Complete
National Geographic] is _wcll within those
parameters.” &

'R. Robin McDonald can be reached at
robm medonald @incisivemedia.com or
(404) 419-2835.
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g @ JERRY GREENBERG/ALL S V
Jerry Greenberg sued the Mational Geographic Society for the use of this shark photo and othersin a

CD archive of its entire magazine library. He has petitioned the U.S. Supreme Court to hear fiis case.
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