ROGERS V. KOONS - A VIGTORY
OVER “APPROPRIATION” OF
IMAGES

By Michael D. Remer, ASMP l.egal Counsel

t is basic law that when a photographer creates an
original image, that image is protected by copyright
from the moment the shutter clicks. The copyright is
owned by the photographer (assuming that it has not
been given up under work for hire or an all rights assign-
ment). And unauthorized use of the image infringes the

photographer’s copyright.

Clear enough - but apparently not to
those people who feel justified in “ap-
propriating®” a photographer’s
copyrighted image for use in their art
work in another medium.

Scuipture Based On Photograph

Such was the view of New York City
sculptor Jeff Koons, who created a
sculpture copied from California
photographer Art Rogers’
copyrighted photograph. The
photograph, created in 1980, depicted
. aseated couple holding eight puppies
con thelr iaps. The photograph, entitied
“Puppies”, was published in
newspapers and books, exhibited in
an art museum, and reproduced —
under license from Rogers — on
notecards.

Koons, whose specialty is embodying
items of popular culture into sculp-
tures intended to comment on the so-
cial scene, saw the notecard
repreduction of Rogers’ photograph
while he was preparing for his
“Banality Show.” Koons tore Rogers’
copyright notice off the card, and sent
the photograph to an Italian workshop,
with detailed instructions to make as
exact a copy as possible in
polychrome wood. The resulting work
— in an edition of four — was called
“String of Puppies” and made a part of
Koons' show. Each piece was 42 x 37
Inches in size, on a 67 x 31 inch base.
Two ofthe four sold for $125,000 each,
a third sold for $117,000, and Koons
keptthe fourth as an artlst s proof” for
possible later sale.

A photograph of the sculpture ap-
peared in a newspaper story about
Koons' show. A friend of the man
depicted in Rogers' photograph, Jim
Scanion, called to tell Scanlon about

this “colorized” version of the
Rogers photograph. When Scanlon
saw the newspaper photograph, he
realized that it was not Rogers’
photegraph, but a photograph of
Koons® sculpture. Scanlon told
Rogers — and Rogers brought a
copyright infringement suit agalnst
Koons and the New York City art
gallery exhibiting the show.Rogersy,

Koons _and Sonnabend Gallery, Inc,,
LLS. District Court, Southern District of
New York, 89 Civ. 6707 {1990).

Infringement Found

Koons did not deny that he “used”
Rogers' photograph as “source
material” for his sculpture. The Court
noted that “Koons prefers to avoid the
verb 'copied,’” but added, “Semantics
do not decide the issue™ of copyright
infringement.

Koons asserted as a defense that
Rogers’ copyright extended only to
the photograph “as a photograph”,
and that the sculpture embodied only
“factual” and “non-copyrightable™ ele-
ments of the photograph.

The court had no difficulty discarding
this argument. It is true, the Court said,
that copyright protection extends only
to original expression, while purely
factual information is in the public
domain. But the Court found that this
distinction did not apply here.twas a
“fact” thatthe Scanlons' dog produced
the litter of eight puppies, that they
thought the puppies were cute, and
that they asked Rogers to
photograph them. “But the manner
inwhich Rogers arranged his subjects
and carried out his photographer's art
constitute a protectible original act of
expression,”
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This conclusion applies, the Court
said, even though the sculpture was in
a different medium, Koons' sculpture
was based upon Rogers’ pre-existing
copyrighted photograph -— and was
therefore a “derivative work” under
the Copyright Act. The Act specifically
provides that copyright protection in-
cludes the exclusive right to create
and ficense derivative works based
upcon the copyrighted work. “In
copyright law,” said the Court, “the
medium is not the message, and a
change in medium does not preclude
infringement.”

(It is worth.noting that in support of this
conclusion, the Court cited a 1924
case which held that “a piece of
statuary may be infringed by a picture
of the statuary.” The Koons court ob-

‘served that it was equally true that a

sculpture may infringe a
photographer's copyright. But
photographers also should under-
stand the lesson ofthe 1924 case —an
unauthorized photograph of
copyrighted work in any medium can
infringe.)

Keoons also argued that Rogers had to
show “substantial similarity” between
the photograph and the sculpture, and
that differences in size, texture and
color precluded such a showing. The
Gourt called this argument “the dis-
credited 'substitute medium' argu-
ment in a different form.” The test of
substantial similarity in this jurisdiction
is “whether an average lay person
would recognize the alleged copy as
having been appropriated from the
copyrighted work,” There was “no
question,” said the Court, that the test
was met in this case — noting that
Scanlon's friend had thought that the
newspaper photograph of the sculp-
ture was Rogers' photograph.

Not Falr Use

Koons also argued that in any event
his utilization of Rogers’ photograph
was “fair use", and therefore did not
infringe Rogers' copyright.

The fair use doctrine permits limited
use of copyrighted material without
the permission of the copyright
owner, when justified in the public
interest. The Copyright Act gives
these examples — criticism, com-
ment, news reporting, teaching,
scholarship, or research.

The Court noted that the sculpture did
not fall within any of these statutory
examples. There was a “faint sugges-
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tion™ by Koons that the sculpture, as
part of his “Banality Show", was in-
tended to comment satirically upon
contemporary values. But, the Court
said, the type of “criticism” or “com-
. ment” contemplated by the Act is
that which specifically addresses
the copyrighted work itself. Here, the
sculpture didn't criticize or comment
upon Rogers’ photograph — “lt
simply appropriates it."

The Court then turned to the four fac-
tors which the Copyright Act requires
tobe taken into accountin determining
whether fair use applies.

First, the purpose and nature of the use,
including whether of a commercial na-
ture or for nonprofit educational pur-
poses. Although the sculpture is
unquestionably a work of art, it “is not
unsullied by considerations of com-
merce.” The sculpture was actively
marketed, and fetched considerable
prices from the public. The Court con-
cluded that Koons' use of Rogers'
photograph was of a commercial na-
ture.

Second, the nature of the copyrighted
work. Where the copyrighted work is
creative, and more akintofictional than
factual work, courts are less likely to
find fair use. Such was the case here,
the Court found.

- Third, the amount and substantiality of
the portion used. Here, noted the
Court, Koons appropriated the entire
photograph.

Fourth, the effect of the use upon the
potential market for or value of the
copyrighted work. This is considered
the most important factor. Koons ar-
gued that the sculpture did not impair
— indeed, may have enhanced — the
value of the photograph. But, said the
Court, the real question is the effect
upon the potential markets for the
photograph. Affidavits of experts Ar-
nold Newman and Jane Kinne clearly
showed that photographers may earn
additional income through sale of “art
rendering” rights. Clearly, said the
Court, the sculpture “undermines”
Rogers' market for new versions or
new uses for his photograph.

(The Court defined “art rendering™ as
“creating an art work based on the
photograph in a medium other than
photography.” The ASMP Stock Hand-
bogck defines art rendering as: “Artver-
sion or copy of a photograph or
portion of one by an artistillustrator in
which the photograph is recog-
nizable.” Under either definition, the

critical point is that the art rendering
rights belong to the photographer,
and exercise of the rights without a
license from the photographer con-
stitutes copyright infringement.)

Based on this analysis of the fair use
doctrine, the Court concluded that
Koons' use of Rogers' photograph
was not fair use.

Declsian For Photographer

Accordingly, the Court found that
Koons had infringed Rogers'
copyright, and that Rogers was en-
titted to an order enjoining both Koons
and the gallery from further infringing
use of the sculpture. Rogers also
sought $367,000 (the proceeds real-
ized from the sales of the sculpture) as
money damages. However, the Court
has given Koons an opportunity to
prove at trial what expenses he had
incurred in creating the sculpture, and
would thus be entitled to deduct from
the $367,000 figure.

The court dismissed Rogers’ money
damages claim against the gallery,
since he had notshown that the gallery
knew of Koons' infringement of the
photograph.

Appropriation and Copyright

ASMP has taken a vital interest in .

Bogers v. Koons since its inception.
Matt Herron, then ASMP Northern
California Chapter President and now
a National Board member, led the
Chapter’s effort to have the San Fran-
cisco Museum of Modern Art remove
the Koons sculpture from public dis-
play. Rogers' attorney, L.Donald
Prutzman, of New York's Stecher
Jaglom & Prutzman, consulted with
me during the litigation. Mr. Prutzman
believes that the defendants may well
appealthe decision, and I will reporton
any further developments. But
meanwhile there is no doubt that
Bogers v. Koons is a powerful state-
ment in support of the sanctity of
copyright.

ASMP's concern about this issue is
timely, “Appropriation” is very much a
part of the art world. New York’s pres-
tigious Museum of Modem Art has
mounted a major exhibit, “High &
Low,” which extensively depicts the
rendering by modern artists of items
of popular culture, thus transmuting
the “low” into the “high”. The exhibit
includes work of artists such as Picas-
so, Brague, Gris, Leger, Miro, Lich-
tenstein —and yes, Koons too. No one
would argue thatthese are not serious
artists — and in some cases, recog-
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nized masters. And there can be no
argument that rendering has been
an element of fine art — indeed, of all
of the arts — since time immemorial,

But these undoubted facts — often
clted in defense of the appropriation of
copyrighted work — surely beg the
question. If an artist wants to render'a
copyrighted image in a new art work,
aready alternative to infringementis at
hand — let the artist get a license from
the photographer. The wellsprings of
artistic creativity are not likely to dry up
because of this simple requirement.

Virtually all countries of the world ac-
cord copyright protection to creators.
ltis a property rightjust as surely as the
rights which protect other forms of
property.Indeed, an artist’s copyrights
may be — and often are — the most
valuable property he or she may own,
Photographers would do well to be
aware ofthese principles, andtoacton
them when they find that their images
have been appropriated., Bogers v.
Koons is an important indication that
the courts will recognize the validity of
photographers’ rights in such cases,
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|MANIPULATION
| AND THE LAW

Computer altering makes for some creative ph'otogr'aphy.
But are we stepping over the boundaries of copyright?
A legal expert offers this advice.

Digital technology has met the
visyal arts and the relationship is
flourishing. Digital manipulation
of photographs, once pro-
hibitively expensive, has become
more refined and affordable.
Photographs can be altered in
ways never before possible. A
p recent New York Times article
on digital imaging, titled “Ask It
-No Questions: The Camera Can’
Lie,” contains a photo of the
1945 Yalta Conference depicting
Churchill and Rocsevelt seated
with Groucho Marx and Rambo
(shown opposite page).

As the technology matures, so
do the possibilities of unautho-
rized copying. An ad in an elec-
tronics catalog hawks a hand-
held scanner candidly nick-

named the “Rip-Off Artist.” The’

¥ ad proudly proclaims: “With this

{ awesome new scanrer, you can
lift” almost any graphic piece of
art, photo or text, modify it to
vour exact specifications and in-
corporate it into anything you
wTite.”

100 HOW

By William T. McGrath

Many stock photo companies
either have or scon wiil have so-
plusticated digital imaging capa-
bitity. Stock agencies promote
the wide variety of uses of elec-
tronic technology in creating im-
ages, including the possibiiity of
creating “composite” images

But computer manipulation
raises novel issues under copy-
right law. Who has the right to
digitally manipulate a photo-
graph? When is manipulation an
infringement of copyright?

Who Owns This Photo?

While these questions may be
new, the applicable legal princi-
ples are well-established. Since
its earliest uses, photography
has been protected under the
copyright laws. Any doubts
about the copyrightability
of photos were laid to rest over
100 years ago when the U.S,
Supreme Court ruled that a fa-
mous photograph of a foppishly
attired Oscar Wilde was protect-
ed by copyright.

Under the Copyright Act, pho-

- tographs or other works of visual

art are protected from the mo-
ment of creation. Copyright in a
work Is owned by the “author” of
a work—that is, the person who
created the work. (An exception
is that the copyright in a work
created by an employee is
owned by the employer.) Thus,

- artists and photographers usuak-

ly own the copyrights in their
creations.

A copyright owner can “as-
sign” his or her copyright (i.e.,
make an outright sale of the en.
tire copyright), but to be valid
an assigrment must be in writ-
ing and signed by the owner, An
owner can also “license” others
to exercise various rights under
the copyright. Unlike an assign-
ment, an owner who grants a li-
cense retains ownership of the
copyright. A license, if it is not
granting exclusive rights, may he
written or oral. But a license
that grants somecne a sole and
exclusive right under the copy-

right must be in writing.

The real value of copyrigh:
ownership is that it gives tha
owner certain “exclusive rights.”

Among these is the right to re-

produce or copy a work in any
form. Another is the right to cre-
ate derivative works. A deriva-
tive work is an adaptation or
modification of a pre-existing
work. The definition of deriva-
tive work encompasses any fo: i
in which work is “recast, trans-
formed or adapted.”

No one may exercise these
rights without the permission of
the copyright owner. Te do so
may constitute copyright in-
fringement. There are some ex-
ceptions, including “fair use” for
non-comunercial purposes su<
as criticism, news reporting,
teaching and research.

It Depends on the Contract

While a copyright owner has
various other exclusive rights,
the reproduction right and the
adaptation right are the most
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important in the computer-imag-
Ing context. Virtually any signifi-
cant digital manipulation of 4
photograph will involve these
rights. To begin with, scanning a
photo into a computer consti-
tutes a reproduction of the
photo. Substantially altering the
photo or making a composite
will it most cases constitute cre-
ation of a derivative work.

Whether someone other than
the copyright owner can digitize
and manipulate a photo depends
on what rights the copyright
owner has granted to that per-
sen, If a photographer assigns
its entire copyright or grants an
“all rights” license, or specifically
grants the right to reproduce the
work and make derivatives, then
the party to whom those rights
have been granted may manipu-
late at wij). 1f done without
Pf oper authorization, computer-
zed alterations of 3 photograph
4y be an infringement of the
“ODyright law

In the stoek photo context,

whether a stock agency or its
customers can digitize a photo-
graph will depend on what the
agency’s contract with the pho-
tographer says. A broad grant of
rights as described previously
would authorize digital medifica.
tions. But some photographers
are opposed to permitting elec-
tronic manipulation of their
works because they lose control
over the final products, Conse-
quently they are sometimes hes-
itant to grant those rights.
Others, if properly compensated,
are agreeable to entering broad
licenses. If an agency or art di-
rector desires to engage in
digital manipulation but the con-
tract does not grant the neces-
sary rights, it is imperative to get
the photographer’s permission
for this type of use of the copy-
righted work,

Infringement can occur even
if something less than the entire
bhotograph is copied without
authorization, If the copying is
either quantitatively or qualita-

tively substantial, it is infringing.
Even taking a small element
from a photo, if it's an Important
element, can give rise to lishility
for infringement. But if the copy-
ing or modification is trifling
(e.g., minor retouching), it wil]
probably not be an infringement,

The Photographer’s Dilemma
Photographers often express
concern that because digital ma-
nipulation can so easily alter the
images and disguise the copying,
unauthorized use of their pho-
tographs may go undiscovered,
There will also be difficulties in
demanstrating proof of copying.

How does a photographer
claiming infringement prove a
certain sunset photo is herg?
Under traditional copyright
laws, if the photegrapher proves
the alleged infringer had “ac-
cess” to the original work and
the chailenged work is “substan-
tially similar,” a court or jury
may infer the original work was
copied.

The easiest way to avoid in-
fringement concerns (which can
carry substantial monetary dam-
age penalties) is siraply to make
Sure proper permission has heen
obtained. The best practice is to
8et such agreements in writing.

Awareness of these concepts
by all parties involved will heip
to avoid misunderstandings. And
that should enable this armazing
teckinology to achieve its full po-
tential and expand the creative
vistas in the advertising and vi-
sual arts field. [J

William McGrath is a member
af the Chicago-based law firm
of Burke, Wilson and
Mcllvaine. He speciaiizes in
copyright infringements as
they pertain to graphic ars.
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While Most Publishers Sweat Over Loss in Tasini Case National

Geographic

Says It Has Reason to Smile

Facing suits from photographers, magazme says its image-based CD ROMs
are

more like a microfilm than Lexis/Nexis. Since Supreme Court said
publishers

didn't have to pay freelancers when reprinting editions on microfilm,
magazine's lawyers claim it's home free.

by Roger Parloff

Wednesday, July 25, 2001

Though newspaper and magazine freelancers have been celebrating last
month's

U.S. Supreme Court vactory -- which seemed to establish that they, and
not

their publishers, contro! the electronic republication rights to their
works

unless there is an epr|C|t provision to the contrary -- those who have
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worked for the National Geographic magazine may have prematurely
uncorked
the champagne.

Terry Adamson, the executive vice president and top in-house lawyer for
The

National Geographic Society, maintains in an interview that the high
court's

June 25 ruling in New York Times Company v. Tasini actually strengthens

the

publisher's position in the numerous disputes with freelancers related

to a

30 CD-ROM set, The Complete National Geographic, which first came out in

1997. Adamson argues, in essence, that the court's ruling draws a
critical

distinction between products like the National Geographic CD-ROM set --
which displays the entire image of every page of every edition of the
magazine since 1888 -- and databases like Lexis/Nexis, which retrieve
and

display articles isolated from their original context.

While the Tasini court found that the law required publishers to get
freelancers' permission before archiving their contributions in the

latter

type of database, Adamson maintains that at the same time it found that
the

law authorized publishers to create the National Geographic-type of
product

-- essentially a modern version of microfiche or microfilm -- without
such

permission.

By July 30, the National Geographic's attorneys, led by former
presidential

scourge Kenneth Starr of Washington, D.C., and veteran copyright
litigator

Robert Sugarman of New York, will present these arguments in a petition
to

the Supreme Court asking it to review a case the publisher lost last
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March

in the U.S. Court of Appeals for the 11th Circuit. In that suit, a
three-judge appellate panel agreed with freelance photographers Jerry
and

idaz Greenberg that the inclusion of their works in the CD-ROM set
without '

the Greenbergs' permission had infringed their copyrights. (Since 1997,
about 15 other freelance photographers and writers and one photographic
stockhouse have also sued National Geographic in Federal District Court
in

Manhattan, but those suits have not yet proceeded as far down the
fitigation

track as the Greenbergs', which was originally filed in Miami.)

Norman Davis, who represents the Greenbergs, says he "could not disagree

more strongly” with Adamson's interpretation of Tasini, while Stephen
Weingrad, the attorney who brought two of the Manhattan suits against
National Geographic, emits a guffaw when asked to comment on its
contention.

But the argument is not as laughable as the freelancers might hope.

In Tasini, Justice Ginsburg interpreted a 1976 amendment to the
copyright

laws that states that when a magazine or newspaper publisher hires a
freelancer for an assignment, the publisher is "presumed to have
acquired"”

the right to print the freelancer's work only "as part of that
particular '

collective work" or a "revision" of it. Since articles in the databases
at

issue in Tasini are displayed to the reader in isolation, and not "as
part

of" the collective work (that is, the magazine or newspaper edition in
which '

it originally appeared), Justice Ginsburg concluded that the publishers
had

to obtain the freelancers' express permission before selling their works
to |
such electronic databases.
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While text-based databases like Lexis/Nexis indisputably display such
works

in isolation -- without advertisements, photos, charts, and surrounding
articles, for instance -- Justice Ginsburg's ruling found that even the
one

image-based product involved in that suit, a Bell & Howell CD-ROM set
known

as General Periodicals OnDisc (GPQ), suffered from the same legal

failing.

In a footnote, she explained that while the user of that product would
retrieve the entire page containing the article -- not just an image of
the

clipping -- the user would not be able to see what was on the pages
immediately preceding or following that article without performing a new

search. "The user who wishes to see other pages may not simply flip' to
them,” Ginsburg stressed.

In contrast to the GPO product, The Complete National Geographic
displays

the exact image of every page of every edition of the magazine since
1888, |

and allows users to "flip" pages if they so desire.

Similarly, in rejecting the pUinshers' claim that electronic databases
were

merely the modern equivalents of microfilm or microfiche -- which
publishers

can create without freelancers' permission -- Justice Ginsburg delved

~ deeper

into the issue. "Articles appear on the microforms, writ very small, in
precisely the position in which the articles appeared in the newspaper,"
she -

wrote. “True, the microfilm roll contains multiple editions, and the
microfiim user can adjust the machine lens to focus only on the article,
to :

the exclusion of surrounding material. Nonetheless, the user first
encounters the article in context." Again, the National Geographic
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product

appears to come much closer to recreating the essential characteristics
of

"microforms" than did either the Lexis/Nexis database or the General
Periodicals OnDisc CD-ROMs.

On the other hand, The Complete National Geographic has other features

never addressed in the ruling by Justice Ginsburg -- which could still

make

it possible for a post-Tasini court to view the CD-ROM package as an
entirely new product rather than a republication or revision of the
original

collective work. Though the Greenbergs' lawyer, Davis, declined to
provide

the specifics of the arguments he will make -- " | don't want to discuss
my

briet before | write it," he says -- it's not hard to predict what some
of

those positions will be.

He will undoubtedly argue, as the 11th Circuit appeals court concluded

in

March, that the National Geographic's CD-ROMs differ markedly from
microfilm

or microfiche in that they include, for instance, a multimedia startup
sequence composed of an animated montage of 10 past cover illustrations

one of which was contributed by plaintiff Jerry Greenberg. The appellate

court also regarded the product's sophisticated search engine as itself
SO

different from a conventional index as to create "a new product ... in a
new

medium, for a new market," rather than a simple miniaturization or
“revision" of the original magazines. The most recent versions of The

Complete National Geographic -- which has been updated annually since
1997

and is now available in DVD format, too -- have also included short
summaries of each article, which did not exist in the original
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magazines.

In any event, the various cases against National Geographic pose a

number of

unique, knotty questions that were not evident in the Tasini case. Some
plaintifis are seeking compensation for assignments performed in the
1960s 7

and early 1970s, for instance, before the adoption of the 1976 amendment

that was the basis of the Tasini ruling. In one such case, brought by
photographer Fred Ward for assignments he performed between 1963 and
1975, a

now-retired National Geographic supervisor has corroborated the
photographer's claims about the nature of his contractual agreement. "In
the

1960s and early 1970s," wrote former director of photography Robert
Gilka in

an affidavit in March, "publishing was a much simpler business. After
National Geographic published an article in the magazine, there was

little

else National Geographic could do with the article, except possibly use

it

in a filmstrip, lecture or book.... National Geographic simply wanted
‘exclusive first-time rights' to publish the commissioned works....

Sixty

days after publication Mr. Ward was free to do whatever he wanted with
the

works he created because he owned the copyright to them."

The magazine's current editor in chief, William Allen, has filed an
affidavit disputing Gilka's account of the contracts, though Allen did
not

join the magazine's staff until 1985. Even Allen, moreover, acknowledges

that in the 1970s National Geographic instituted "a policy" that "it
would

make additional payments for certain kinds of additional uses of such
photographs” -- for instance, republication in books and filmstrips.

Nevertheless, Allen insists that the publisher made these payments only
IlaS
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a matter of sound business practice" rather than out of any legal
obligation, since "the Society owned copyright to assignment
photography.”

It would be highly unusual for the U.S. Supreme Court to elect to hear
the

Greenberg case, given that it has so recently addressed very similar
issues.

Nevertheless, the court might throw out the 11th Circuit's ruling and

send

the case back for reconsideration in light of the Tasini decision. In
that

event -- and in view of the ambiguities of Justice Ginsburg's ruling --
the \

11th Circuit would stili probably have leeway to come out either way
after

reconsideration. And given the vehemence of that court's unanimous
ruling

against National Geographic in March, it still must be viewed as the
underdog in that case.
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| Quest for Profits Is Shaking a Qﬁiet Realm

By CONSTANCE L. HAYS

- WASHINGTON

ATIONAL GEOGRAPHIC has always
N stood apart from most other magazines,

a yellow-bordered aristocrat clinging to
1ts Victorlan sense of purpeose: ~the (ncrease
and diffusion of geographlc knowledge.”” No
miracle diets or sex tips here, Just exhaustive
examinations of the Roman Empire or startling
pictures of somewhere on the f{ringes ol the
galaxy.

And for mlltions of Americans, for more than
a century, that has been-just fine, With a clrcu-
lation of nine million, National Geographic has
become as sturdy an icon as the school bus, with
many a suburban bookshell sagging under the
welght of the musty magazines that people can't
bear to throw away.

But now the Natlonal Geographic Society, the
$500 million-a-year enterprise behind the maga-
zine, Is changing from a traditional, nonprofit
monolith into an expiorer of an assortment ol
other media, this time for profit. The move
comes as Gilbert M., Grosvenor, the last link to
the soclety’s {ounding family — an illustrious
clan that included Alexander Graham Bell —
has disappeared from the daily operatlons,
leaving brasher newcomers in his place.

And though with change there is nearly al-
ways protest, here the protest is so sustained
that It suggests the society may be abandoning
what has made it unique all these years — and,
In the process, trading {n its rather classy
Image for a more commonplace devotlon to the
bottom line.

“"The question always is: When you take
~away what is special about the Geographic, do
you take away what the audience perceives as
speclal?” sald Peter Benchley, the author of
*Jaws," who has written several articles for the
magazine, including the Jume cover on French
Polynesia.

“Everybody Is concerned, largely because
there's uncertainty about direction,” sald Jenni-
fer’ Ackerman, a former stall member. whose
article on barrier Islands is In the August Issue,
"It has been a very rapid change.”

From the way it treats Its photographers, to
its rush to embrace other medla to its willing-
ness to pursue corporate sponsors like Plzza
Hut, the made-over soclety, led by Its president
and chief executive, Reg Murphy, has aroused
curiosity and anger within and outside its walls.

PAGE |

Understand that It has been In a time warp,
with the atmosphere of an Ivy League English
department rather than a harrled magazine
production line. Quaint terms and titles have
been preserved like butterflles on pins — cap-
tions are still called legends, and unedited artl-
cles are manuscripts, There 13 an editor In
charge of expeditions, another In charge of
archaeology. ‘

For decades, an air of collegiality prevalied.
The editorial side rarely heard {rom the busi-
ness side, Thme and money flowed as long as an
article or its photographs required — some-
times for years. Any change came slowly, as
when an earller Grosvenor decided to get rid of
the oak-leaf decorations on the magazine's bor-
der, removing them one at a time over several
years. (Readers barely noticed.)

Financlally, National Geographic also looked

Continued on PagehlZ

Continued From Page |
“robust, with a huge endowment
amassed from Its accrued tax-ex-
empt profits, (The soclety pald cash
when It built the so-called Maya
Temple on M Street here in 1981.)
But a closer look shows that the
business has not been so healthy
lately. The 1986 consolldated [inan.
clial statement reported $496.7 mil-
 lion in revenue, but $500.9 milllon In
- expenses. Contributions, $6.4 million
In 1992, were only $2.2 milllon last
" year. Circulation has (allen from Its
1989 peak of 10.9 million, to 9 miilion
- today.
. Were It not {or selling some securi-
 ties in its endowment, the society
~would not have been in the black
“elther of the last two years, though
Its executlves atiribute the recent
- higher costs to downsizing. That ex-
plains, in part, the attraction to the
_world of for-profit media — even If it
' means eventually paying taxes. The
» society, though, has yet to pay the
"Government anything- for is new
. ventures, which have racked up a $24
miiiton loss that, under curtent law,
‘ could shelter future income.




PART from the tax Issue, the

.A tension is paipable these days
y In the hallways of the olfices
clustered in three buildings along
‘16th, 17th and M Streets. One editor
:keeps a voodoo doll close at hand —
not a souvenir from a distant expedi-
‘tion, but a gift [rom a (riend aware of
the tumult, :

+ A lot of the people who are mak.
ing decistons right now have busi-
.ness backgrounds,” sald another edi-
‘tor, Robert M, Poole, who is second In
«command. “All of this is particularly
‘difflcult for people like me who work
for the magazine.”

. Some people argue that the change
'Is long overdue, that National Geo-
:graphic enjoys an unfair advantage
'by classifying itself as a nonproflt
,Soclety.

“Natlonal Geographic Isn't non-
:profit — it's simply nontaxpaying,”
,$ays Dean Hammond, chalrman and
-chiel executive ol Hammond Maps,
-which for decades has considered

National Geographic a competitor.
"As a small famlly-owned business,
we have pald thousands of times the
taxes they have ever paid, and yet
they have this sel{-polished halo and

the reputation of being good guys.”
Mr. Murphy, who succeeded Mr.
Grosvenor a year ago, counters that
National Geographlc created the in-
terest In maps In the first place.
The changes at National Geo-
graphlc started slowly but are now In
overdrive, First came the switch
from not-for-profit status to a partly
taxable Institution in 1994, when the
society created National Geographic
Ventures, the for-profit arm that In-
cludes its televislon, on-line and map-
making businesses. Society execu-

tives set up the dual structure to -

avoid jeopardizing National Geo-
graphic’'s tax-exempt status as it
- competed In other media, Except for
the llagship magazine, which Is sent
monthly to anyone who pays the $27

annual membership fee, just about-

anything that becomes a high-vol-
ume business or s sold in commer-
cial venues-where It vies with prod-
ucts from tax-paying compelitors
can fall under the for-profit division.

The shift may have spared the
soclety, historically a darling of Cap-
itol Hill, from completely losing its
tax-exempt slatus, as other organi-
zations have receatly. But it did not
inoculate the soclety altogether. Fine
print in last week's tax package
forces the society to begin paying
taxes on millions of dollars of rents
and royalties it collects from its for-
profit subsidiary as of Jan. 1, 2000.
“We are strongly, negatively impact-
ed by it,” Suzanne Dupré, the socl-
ety’s general counsel, said of the tax
hill.

UT like someone's great-aunt
: who suddenly decides to take

up bungee-jumping, the fin-
de-siécle Geographic faces other per-
ils besides taxes. “Talk about a
shift,”” said Peter Miller, the senlor
assistant editor {or expeditions, who
Is generaily enthustastic. *You have
a new lord and master: What can we
do that will thrill people and still
make money?"

There are. plans for all kinds of
ventures, from [full-length f{eature
films to CD-ROM's that contain ev-
ery issue of the flagship magazine ~
an informatlon trove that might help
loyalists f{eel better about [inally
shedding these back coples.

Cable  television broadcasting

partnerships have been forged with
NBC and Rupert Murdoch's British
Sky Broadcasting. Hallmark Is a
sponsor of . a made-for-television

mini-series about Stanley and Liv-
ingstone that. wiil be broadcast on

ABC. And talks are on with two mov-
fe studios, Columbla Tristar and
Francis Ford Coppola’s American

Zoetrope.
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Materials that have long been of-
fered exclusively to members — at-
lases, videos and books, for example
— will finally be offered to the
masses — a nod to the 17 ‘percent
decline in membership since 1989. To
help that roilout, the map dlvision in
January completed the society’s
first-ever acquisition, a $2 million
Colorado company called Trails Ii-
lustrated, and struck a partnership
with the Geosystems Global Corpo-
ration to produce the first National
Geographic Road Atlas by this fall,

That is not all. About $20 million
was spent for a 44 percent stake in
Destination Cinemas, which creates
glant Imax theaters In places like
William Randolph Hearst's castle
and national parks. The magazine's
site on the World Wide Web
{(www.nationalgeographic.com) s
up and running. Twe Spanish-lan-
guage editions, one for Latin Amer-
lmnm muwed nemn faw Cnnle nell atart ernnn

with a Hebr-é\.;r vEFsion to [ollow,

ing,” the use of the trade-

marked yellow rectangle to
promote other products. At stalf
meetings, Disney is.held up as a role
model for marketing prowess, il not
{or content. Along those lines, a retail
store is set lo open this fall at, Wash-
ington’s Natlonal Alrport, allowing
travelers o make impulse purchases
like stulfed animals and colfce-table
books. :

“The model company that tends to
get talked about a lot is Disney, that
it's great at brand awareness and
brand extenston,” said Bernard
Ohanian, the editorial director of in-
ternational editions, whose job just
became much busler. "For people
who are used to the Geographic’'s
style editorially, that can raise some

THE guiding principle is "brand-

- red flags.”

Though the new ventures are unfa-
miliar territory for cld-timers, in
theory they advance the society’s
mission: the spread ol geographic

“knowledge In a country where, Geo-

graphic executives say, many people
have trouble identilying the Pacific
Ocean on an unmarked map. The
idea is that when the new ventures
are prolitable, they will help pay for
society expeditions, research and
cldssroom programs,
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But the soclety's staff members,
the true believers In that.misslon,
aren't taking as well to the upheaval,
which many say has threatened the
quality of the magazine. To those
who would like to slow the pace ol
change, Martha E. Church, a geogra-
pher and board member, says:,
“We're playing some catch-up.
There are people who say, ‘Stop,
we'd like to think it through.' But I'm
afraid that luxury Isn't there.”

Among the other vanished luxuries

are the annual 25-cent Thanksglving
dinner, revered more for its camara-
derie than for food ' quality; free
parking (it now costs $25 a month)
and, more important, the sende of
unlimited time In the field {or photog-
raphers and writers — having the
commitment, as Mr. Murphy boasts
in the soclety report, to wait 21 days
for a gorilla to take a bath. -
* *“You have the new reglme saying,
'Why do you have to spend so much
time in the {ield?’ " Mr. Ohanian
sald. “And the edltors say, ‘No one
else produces the product we do.” "’

At the magazine, like everywhere
else in publishing, there has been an
emphasis on shorter articles. That
explains at least some of the fiak,
says Willlam L. Allen, the maga-
zine’s editor. “The stalf is over-
whelmed and a little bit overworked
right now,” he added. "We're pro-
ducing 40 percent maore articles than
we did two and a hall years ago.”

Some staff members also question
the magazine's declsion to switch to
lighter-weight paper, which saves a

Continued on Next Page
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bit on postage butl, some people say,
is nol as altractive.

Al ground zero of Ihe activily is
Mr. Murphy, a Georgia native who
held top posts at The Atlanta Consli-
tution, The San Francisco Examincr
and The Baltimore Sun, A- 63-ycar-
old with the cragpy visage of an
osprey, Mr. Muirphy calls himsclf
“the least scholarly person  you
know." :




And he has urged the stafl o be a
“little less compuisive. **1 don't want
thom to wasle their time anymore
calling the Library of Congress 1o
{find oul how high is an clephant’s
cye,” he said. "On the other hand,

they arc charged with Lthe responsi- -

hilily of making things accurale, and
beyond accurale, insightiul.”

HAT said, his vision [or Geo-

I graphic includes producing the
magazine in other languages,
making e socicly more ol an inter-
nalional activist (he'd like to buy a
rain forest, he says,”to study and
preserve i) and going afller new
techinology to hiclp spread geogiraph-
ic knowledge. “We're going (o do the
same kinds of things we've always
done, but in additional- formats,” he
said in an interview in his sprawling
corner offlice atop lhe Geographic
building fronting 17th Strect. His
stalf, he added, "thinks it's revolu-
tionary, but really, it's cvolulion-

ary,” something no morc harmful

than the decision Lo add photography
in 1905 or to make television docu-
menlaries 60 years after that,

"Change is the rock in everybody's
shoe," he said. “And some people

Himp”

Mr. Murphy said the soclely's
members, with their computer liter-
acy and fast-paced life styles, were
themselves driving the change. As
for the Thanksglving dinner, hie sald:
“We're nol running a pilantation
here. We're trying to run a member-
ship society.”

“Toward that cnd, he has hired
many people who arc somclimes
viewed with suspicion by ihe old-
limers, mainly because liey are
scen as “his” people. Twe of his
friends, D. Ronald Danicl, a manage-
ment consuftant, and Terry Adam-
son, a Washington lawycr, arc the
oulside directors on the {ive-member
hoard that oversees the [for-profit
opcrations. On the socicly’s board, he
has added Nina Hollman, a lormer
Simon & Schusiler excculive who ar-
rived last year (o run the book divi-
sion and international cditlions, and
John M, ¥ahey Jr., who was hired 13
months ago from Time-Lilc to head
National Geographic Ventures and
was quickly promoted to chiel oper-

ating officer ol the socicty.

Al the same Liine, other cuiploycees
are gone, most notably the 350 people
who worked in Gaithersburg, Md.,
filling customer orders. The building
has been sold, and Uie scrvices hired
out to three corporations.

“There is a changing of the guard
lere, from the Grosvenor family W
what a journallst would say is profcs-
sional management,” said My, Dan-
icl, a dircctor of McKinsey & Compa-
iy, the management consulting livm,
as well as Lhe Harvard Corporation.

There was plenty of notice. Gil
Grosvenor said he made clear Lo Whe
hoard scveral years ago his plans (o
retire al 65, Neither of his two adult
children wanted to continue the fam-
ily's five-gencration  involvemcenl
with the Geographic. (The thivd child
is in high school) An excculive
search (irm found Mr. Murphy in
1994, when he was president of (he

“United States Golf Assoclalion.

And Mr. Grosvenor, who now con-
centrales on raising ponies and aza-
leas on his Maryland farm, is well
awarce of the stall’s unease over the
end of his family's tenure al lhe
magazine,

*Hopelully, schior managers conm-
ing from other publications wili rec-
ognize the importance of maintain-
ing the image of Lhe ycllow reclan-
gie,” he said, “lmage takes a long
time (o develop, in our case, 108
years. Bul images can be destroyed
gvernight. They arc very fragile.”

There arc rumors that he and Mr.
Murphy, the past and the presenl,
are at cach other's throats. A senior
cditor, who spoke on condition of
anonymily, said; *“This place is like
a Southern family with a dcad aunt
upstairs. JEverybody knows she's
there, but nobody wants o Lalk about
i.."

Mr. Grosvenor and Mr. Murphy
deny the talk of discord. Mr, Grosve-
nor said, “When 1 walked out this
door last June, 1 told Reg it's his
ship.”
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Still, even Mr, Grosvenor's clderly
stepmiother  has  apparcnily  ox-
pressed her displeasure. “'She said,
‘How would you feel if a man took
over your family’s business and said
in fronl of other peaple, this is not
your father's Oldsmiobile?' '™ a re-
cenl dinner companion of hets said.
The socicly is also having Lo pul oul
fires among its many contribulors.
The CD-ROM project, overseen by
the head of the on-line divisjon, Law-
rence R Lux, is producing a 36-disk
boxed sel, markeled with Kodatk and
containing reproductions of every
National  Geographic  published
through December 1996, The project
has infuriated some wrilers and pho-
lographers, whose contracls speci-
lied that they be paid for any *“‘new
and dilferent’ use ol their work.

But in Mr, Lux's view, “It's clear
that we in the socicly own (he rights
to the magazine, and whal we've
donc is reprint the magazine.”

Jim Pickerell, a
whose work bas appeared three
mes in the magazine, has bired a
lawyer lo represent. pholographers
opposcd (o the CD-ROM, which is
scheduled for a Seplember veleasc.
*To a man or a woman, 1 have not
heard of anyone who supports the
Geographic posilion,” he said.

Nathan Bean, who spent nearly 20
yeors as a contracl photographer on
assipnments  rvanging from  Pills-
burgh Lo Peru, said: s blatantly
fuconsistent with our agreemenl. |
an nol wostalpic Tor a palcrnalistic
relationship. Bul cven businesses
that are well-tun and cfficient uphold
their agreemcen(s.”

The sudden interest in profit in-
volves other judgment calls, {oo,
While buying a rain forest appeals 1o
Mr, Murphy, startiag a restiwrant
chain along the lines of Rainflorest
Cafes would notl.. Pulling a credit-

card company’s logo on a National

Geographic classioom map is con-
sidered acceptable, but allowing a
licensee Lo produce baby boltles cin-
blazoncd with the sociely's logo is
still tabgo, since il would hardly be
cducatienal. 1 worry a preat deal
about making a move that is inappro-
priale,” said Mr. Fahey, who is con-
sidered Mr, Murphy's heir apparent.

photographer

HE socicly, mcanwhije, has

I horrowed another page lrom
Disney's playbook: incentive-
laden pay packages. Last year, it
commissioned Towers Perrin, the
compensation specialisis, (0 com-
pare senior managers' salaries with
those elsewhere in the media indus-

try. The firm concluyded that lower- |

rung cmployces were paid competi-
tively, Dut thal scnior manapers
were way behind their peers. (The
socicly’s latest Lax relurn shows Mr,
Murphy making $303,007 in 1995, scc-
ond only to,Mr, Grosvenor, whoa, as
presidenl and board chairman, made
$430,000.)

“Fhere arc no stock oplions, and
there had been no bouus plan antil
Lhis year,” said Mr. Fahey, who fa-
vors splashy Valenling Lics, in con-
trast lo Mr, Grosvenor, whose neck-
weal features globes and other greop-
raphy-related lhemes. Mr. Fahcy
said e look a pay cut o work ol the
Geographic, a situation he and others
now scew dedicated (o correcling.

it's an nteresting Ltime. While the

world is gelting smaller, and Mars s

permitting  photographs, people at’
the socicly, typically chroniclers of
such things, arc strugpling with their
desliny.

“I look at this scllishly and say I
wish they would shape up and do a

sood job,” said Mr. Benchley, the

author. “1'd hate o sce this thing po
down the chule.” i1




By CONSTANCE L. HAYS

. _ WASHINGTON
ATIONAL GEOGRAPHIC has always
stood apart from most other magazines,

a yellow-bordered aristocrat clinging to

Its Vicworian sense of purpose: ~the increase

and diffusion of geographic knowledge.” No

miracle diets or sex tips here, just exhaustive

examinations of the Roman Empire or startling

pictures ol somewhere on the fringes of the
galaxy.

And lor millions of Americans, for more than

a century, that has been-just fine, With a circu-

lation of nine milllon, National Geographic has

" become as sturdy an Icon as the school bus, with

many a suburban bookshelf sagging under the

- weight of the musty magazines that people can’t

bear to throw away.

But now the Natlonal Geographic Society, the
$500 million-a-year enterprise behind the maga-
zine, Is changing {rom a traditional, nonprofit
monolith into an explorer of an assortment of
other media, this time for profit. The move
comes as Gilbert M. Grosvenor, the last link to
the society’s founding family — an lliustrious
clan that included Alexander Graham Bell —

has disappeared from the daily operations, .

leaving brasher newcomers in his place.

And though with change there Is nearly al-
ways protest, here the protest is so sustained
that it suggests the society may be abandoning
what has made it unique all these years — and,

in the process, trading In its rather classy

image lor a more commonplace devotion to the
bottom line. |

“The question always is: When you take

away what is special about the Geographic, do
you take away what the audience perceives as
special?’ said Peter Benchley, the author of
“Jaws," who has written several articles for the
magazine, including the June cover on French
Polynesia.

“Everybody is concetned, largely because
there’s uncertainty about direction,” sald Jenni-
fer Ackerman, a former staff member whose
article on barrier Islands is in the August issue.
It has been a very rapid change.”

From the way it treats Its photographers, to
its rush to embrace other media to its willing-
ness to pursue corporate sponsors like Pizza
Hut, the made-over soclety, led by Its president

and chief executive, Reg Murphy, has aroused

curiosity and anger within and outside its walls.
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Understand that it has been in a time warp,
with the atmosphere of an Ivy League English
department rather than a harried magazine
production line. Quaint terms and titles have
been preserved like butterflies on pins — cap-
tions are still called legends, and unedited arti-
cles are manuscripts. There is an editor in

- charge of expeditions, another in charge of
- archaeology.

For decades, an air of colleglality prevailed.

| The editorial side rarely heard from the busi-

ness side. Time and money flowed as long as an
article or its photographs required — some-
times for years. Any change came slowly, as
when an earlier Grosvenor decided to get rid of
the oak-leaf decorations on the magazine's bor-
der, removing them one at a time over several
years. (Readers barely noticed.)
Financlally, National Geographlc also looked
. Continued on Page 12

Continued From Page |
‘robust, with a huge endowment
amassed from fts accrued tax-ex-
empt profits. (The society paid cash
“when it bullt the so-called Maya
"Temple on M Street here in 1981.)
~ But a closer look shows that the
-business has not been so healthy
lately. The 1996 consolidated finan-
~clal statement reported $496.7 mil-
_lon in revenue, but $500.9 milllon In
- expenses. Contributions, $6.4 milllon
{n 1992, were only $2.2 million last
“ year. Circulation has [allen from its
1989 peak of 10.9 miilion, to 9 million
- today.
. Were it not for selling some securi-
_ties in its endowment, the society
~would not have been in the black
" elther of the last two years, though
its executives attribute the recent
higher costs to downsizing. That ex-
plains, in part, the attraction to the
world of lor-profit media — even if it
' means eventually paying taxes. The
» soclety, though, has yet to pay the
"Government anything [or its new
_ventures, which have racked up a $24
“miilion loss that, under current law,
' could shelter {uture income.
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.ness backgrounds,” said another edl-
‘tor, Robert M. Poole, who is second in
command. Al of this is particularly

"ditficult for people like me who work

{or the magazine.”

Some people argue that the change
- 'Is long overdue, that National Geo-
- ‘graphic enjoys an unlair advantage
'by classifying itself as a nonprofit

,soclety.

! “National Geographic isn’t non- -
profit — it's simply nontaxpaying,”
,says Dean Hammond, chairman and

-chiel executive of Hammond Maps,

-which for decades has considered
. National Geographic a competitor. |

“As a small family-owned business,

we have pald thousands of times the |

taxes they have ever paid, and yet

they have this self-polished halo and

the reputation of being good guys."”
Mr. Murphy, who succeeded Mr.

Grosvenor a year ago, counters that

National Geographic created the in-
terest in maps in the first place.

The changes at National Geo-
graphic started slowly but are now in
overdrive. Flrst came the switch |
| from not-for-profit status to a partly |
' taxable institution in 1994, when the |

society created National Geographic
- Ventures, the for-profit arm that in- -

- cludes its televislon, on-line and map-

making businesses. Society execu- |
tives set up the dual structure to -
avoid jeopardizing National Geo- '
graphic’s tax-exempt status as it

- competed In other media. Except for

the flagship magazine, which Is sent

monthly to anyone who pays the $27
annual membership [ee, just about:
anything that becomes a high-vol-
ume business or is sold In commer-
cial venues-where it vies with prod-
ucts from tax-paying competitors

can fall under the for-profit division.

‘The shift may have spared the
soclety. historically a darling of Cap-
' itol Hill, from completely losing its
tax-exempt status, as other organi.
zatlons have recently. But it did not
inoculate the society altogether. Fine
print In last week's tax package :
forces the society to begin paying

~ taxes on millions of dollars of rents |
- and royalties it collects from its for- |
- prolit subsidiary as of Jan. 1, 2000,

“We are strongly, negatively impact-
ed by it,” Suzanne Dupré, the soci-

- ety's general counsel, said of the tax

bill.

" UT like someone’s great-aunt |
: who suddenly decides to take

up bungee-jumping, the fin.
de-siécle Geographic faces other per-
ils besides taxes. “Talk about a
shift,”” said Peter Miller, the senior
assistant editor for expeditions, who
is generally enthusiastic. " You have .

~ anew lord and master: What can we
~ do that will thrill people and still

make money?"’
There are. plans for all kinds of

. ventures, from full-length feature
| films to CD-ROM's that contain ev-
I ery Issue of the [lagship magazine —

an information trove that might help
loyalists {eel better about finally
shedding those back copies.

Cable  television broadcasting

partnerships have been forged with

NBC and Rupert Murdoch's British
Sky Broadcasting. Hallmark Is a
sponsor of . a made-for-television
mini-series about Stanley and Liv-
ingstone that will be broadcast on
ABC. And talks are on with two mov-
le studios, Columbia Tristar and
Francis Ford Coppola’s American

Zoetrope.
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Materials that have Iong been of-
fered exclusively to members — at-
lases, videos and books, for example
-— will finally be offered to the
masses — a nod to the 17 ‘percent
decline in membership since 1989. To
help that rollout, the map division in
January completed the society’s
first-ever acquisition, a $2 million
Colorado company called Trails Il-
lustrated, and struck a partnership

with the Geosystems Global Corpo-

ration to produce the first National
Geographic Road Atlas by this fall.
That is not all. About $20 million

was spent for a 44 percent stake in
Destination Cinemas, which creates

glant Imax theaters in places like
William Randolph Hearst's castle

and national parks. The magazine's

site .on the World Wide Web
(www.nationalgeographic.com) s

up and running. Two Spanish-lan- .
guage editions, one for Latin Amer-
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HE guidlng princlple is "brand-
ing,’”” the use of the trade-

marked yellow rectangle to
promote other products. At staff
meectings, Disney is held up as a role
model [or marketing prowess, il not
{or content. Along those lines, a retail
store Is set to open this fall at Wash-
ington’s Natjonal Airport, allowing
travelers to make impulse purchases
like stulfed animals and colfee-table
books.

*“The model company that tends to -
get talked about a lot is Disney, that
it's great at brand awareness and
brand extension,” said Bernard
Ohanian, the editorial director of in-
ternational editions, whose job just
became much busfr. "“For people
who are used to the Geographic's
style editorially, that can raise some
- red (lags.”

Though the new ventures are unfa-

miliar territory for old-timers, in
theory they advance the soclety’s
mission: the spread of geographic
“knowledge in a country where, Geo-
graphic executives say, many people
have trouble identilying the Pacific
Ocean on an unmarked map. The
idea is that when the new ventures
are profitable, they will help pay for
soclety expeditions, research and
classroom programs.

' But the soclety's staff members,
| the true believers in that.mission,
aren't taking as well to the upheaval,
which many say has threatened the

- quality of the magazine. To those

who would like to slow the pace of

~ change, Martha E. Church, a geogra-
- pher and board member, says:,

“We're playing some catch-up.
There are people who say, ‘Stop,
we'd like to think it through." But I'm
afraid that luxury isn’t there.”

. Among the other vanished luxuries

" are the annual 25-cent Thanksgiving
dinner, revered more for its camara-

- derie than for foodquality; free
parking (it now costs $25 a month)
and, more Important, the sende of

- unlimlited time in the field for photog-

raphers and writers — having the
commitment, as Mr. Murphy boasts
in the society report, to wait 21 days
for a gorilla to take a bath.
* "You have the new regime saying,
'Why do you have to spend so much
time In the field?’’ Mr. Ohanian
said. “And the editors say, ‘No oné
else produces the product we do."”
At the magazine, like everywhere
else in publishing, there has been an
emphasis on shorter articles. That
explains at least some of the flak,
says Willlam L. Alien, the maga-
zine’s editor. "“The stalf Is over-
whelmed and a liitle bit overworked
right now,” he added. “We're pro-
ducing 40 percent more articles than
we did two and a hall years ago.”
Some staff members also question
the magazine’s decision to switch to
lighter-weight paper, which saves a

Continued on Next Puge

Continued I-rom Previous Pape
bil on postage but, some people say,
is nol as attractive.

Al ground zero of the aclivily is
Mr. Murphy, a Georgia native who
held top posts al The Atlanta Consti-

. lution, The San Francisco Examincer
and The Baltimore Sun, A 63-yecar-

Cold with the cragpy visage of an
osprey, Mr. Murphy calls himsclf
“the lecast scholarly person  you
know."




And he has urged the staff Lo be a |

little less compulsive, I don't want

them to waste their time anymore |

calling the Library of Congress to
find out how high is an eclephant’s

eye,”' he said. 'On the other hand,

they arc charged with the responsi-

bility of making things accurate, and

beyond accurate, insightful.”

HAT said, his vision for Geo-
graphic includes producing the

magazine in- other languages,
making the socicty more of an inter-
nalional activist (he'd like to buy a
rain forest, he: says, to study and
preserve it) and poing alter new
technology to help spread geograph-
Ic knowledge. “We're going (o do the
same kinds of things we've always
done, but in additional-formats,” he
said in an interview in his sprawling
corner office atop the Geographic
building fronting 17th Street. His
stall, he added, *'thinks it's revolu-
lionary, but really, i's evolulion-

ary,” something no morce harmful

than the decision o add photography
in 1905 or to make teievision docu-
mentarics 60 yecars alter that.

“*Change is the rock in everybody’s
shoe,” he said. “And somc people

Aimp."”

Mr. Murphy said the sociely's
members, with their computer liter-
acy and fast-paced life styles, were
themselves driving the change. As
for the Thanksgiving dinner, he said:
"We're nol running a plantation
here. We're trying o run a member-
ship society.”

“Toward that cnd,
many pcople who are someclimes
‘viewed wilh suspicion by the old-
timers, mainly because they arc
seen as *‘his" pcople. Two of his
friends, D, Ronald Daniel, a manage-

mient consultant, and Terry Adam- |

son, a Washington lawyer, are the
outside directors on the five-member

he has hired .

hoard that oversecs the for-profit |

operations. On the socicly's board, he
has added Nina Hoffman, a forimer

Simon & Schuster cxeculive who ar-
rived last ycar to run the book divi-
sion and international editions, and -

John M. Fahey Jr., who was hired 15
months ago frotm Time-Lile lo head

National Gceographic Ventures and |

was quickly promoted to chicl oper- -

ating officer of the socicly.

Al the same time, other employees |

are gove, most notably the 350 pcople

who worked in Gaithersburg, Md.,
filling customer orders. The building
has been sold, and the services hired
outl Lo three corporalions. ’
“There is a changing of the guard

here, from (he Grosvenor {amily to

what a journalist would say is profcs-

sional management,” said Mr. Dan-
icl, a dircctor of McKinscy & Comipa- -
ny, the management consulting firm,

as well as the Harvard Corpotation.
‘There was plenty of nolice. Gil

- Grosvenor said he made clear (o the

board scveral years ago his plans to
retire at 65. Neither of his two adull
children wanted (o continue the {fam- |

ily's [five-generation  involvemenl
with the Geographic., (The third child

is in high school) An cxeculive .

search firm found Mr. Murphy in
1994, when he.was president of (he

"United Stales Goll Association.

And Mr. Grosvenor, who now con-
centrates on raising ponics and aza-

' leas on his Maryland farm, is well

awarc of the stalf's uncase over the
cnd of his family's leaure at (he
magazinc.

“Hopclully, scnior managers com-

. ing from other publications will rec-

oghize the importance of maintain-
ing (he image of the yellow rectan-
gle,” he said. “Image lakes a long
time to develop, in our casc, 108
years. But images can be destroyed
overnight. They arc very fragiie.”
There are rumors that he and Mr.

.Murphy, the past and Lhe present,

are at cach other's throats. A senior
cditor, who spoke on condition of
anonymily, said: “This place is like

' a Southern family with a dcad aunt

upstairs. Everybody knows she's
there, but nobody wants Lo talk aboul
il

Mr. Grosvenor and Mr. Murphy
deny the talk of discord. Mr. Grosve-
nor said, “When I walked oul this
door last June, 1 told Reg il's his

ship.”

PAGE 4




-

‘still, even Mr. Grosvenor’s clderly |
stepmother  has  apparcatly  cx- |
pressed her displeasure, 'She said, |

‘How would you feel if a man took .
over your family’s business and said |

in front of olhcr people, this is not
your father's Oldsmobile?’"” a re-
cenl dinner companion of hers said.
The socicty is also having 10 pul out
fires among ils many contributors,
The CD-ROM project, overseen by
the head of the on-line divisjon, Law-
rence R. Lux, is producing a 36-disk
boxed sct, marketed with Kodak and
conlaining reproductions of cvery
National  Geographic  published

| through December 1996. The project

has infuriated some writers and pho-
tographers, whosce contracts speci-
ficd that they be paid for any “‘new
and dilferent’" use of their work.

But in Mr. Lux’s vicw, “I's clear
that we in (he socicly own the rights

to the magazine, and what we've

done is reprint the magazine.” )
Jim Pickerell, a photographeér
whose work has appearcd (hree

© times in the magazine, has hired a
lawyer lo represent photographers

~ Cales would not.. Pulting a c¢redit-

opposcd to the CD-ROM, which is
scheduled for a September release.

“T'o a man or a woman, 1 have nol

heard of anyone who supports the
Geographic position,” he said.

Nathan Benn, who spent nearly 20
years as a contract photographer on
assignments  ranging  from Pilts-
burgh o Peru, said: “IU's blatantly
inconsistent with our agreement. |
am nol nostalgic for a paternalistic
relationship. But cven  businesses
that arc well-run and cfficicut uphold
their agrecments.”

The sudden interest in profit in-
volves other judgment calls, too.
While buying a rain forest appeals lo
Mr. Murphy, starting a rvestauramt
chain along the lines of Rainforest

- card company's logo on a National

Geographic classroom map is con-
sidered acceplable, but allowing a
licensce to produce baby beltles em-
blazoncd with the socicly's logo is
still taboo, since it would hardly be
educational. “1 worry a gicat deal
about making a move that is inappro-
priate,” said Mr. IFahey, who is con-
sidered Mr. Murphy's heir appareat.

HE socicly, mcanwhile, has
borrowed another page from
Disney's playbook: incenlive-

laden pay packages. Last year, il

coinmissioncd Towcrs Perrin, (he

~compensalion specialists, (o com-

- pare scnior managers’ salaries with

- those elsewherce in the media indus- |

try. The firm concluded that lower- |
rung cmployces weie paid competi-
tively, bul thal scnior managers

~were way behind their peers. (The

socicly's lalest tax relurn shows Mr.

- Mutrphy making $303,007 in 1495, scc-

ond only to,Mr, Grosvenor, who, as

president and board chairman, made
$430,000.)

“There arc no stock options, and
there had bcen no bonus - plan until
this year," said Mr. IFahey, who fa-
vors splashy Valenlino tics, in con-
trast to Mr. Grosvenor, whosc neck-
weal [ealures globes and other geog-
raphy-related themes, Mr. J7ahey
said he took a pay cul lo work at the
Geographic, a situation he and others
now scem dedicated (o correctling,.

iU’s an interesting lime. While the
world is gelling smaller, il Mars is
permilling  photographs, people at’
the socicty, typically chroniclers of
such things, arc struggling with their
destiny. .

“I look atl this sclfishly and say 1
wish they would shapc up and do a
poad job,"” said Mr, Benchley, the
author. "I'd hate to sce this thing go
down the chute.” 1
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Confidential to Norman Davis and David Aronberg
Reply to Defendants Motion to Dlsmrss

P.ho - The Magazine’s mission i to educate its readership about the cultural,

Mo‘(\o(\f ;s oSS

geographical and organic richness of the world around us. Stanton Decl. at { 2. The

collec_tion of 1,200-plus issues of the Magazine, spanning 108 years, is a remarkable

educational resource which reflects the umﬁ'c-ﬁe history of our world in this century. Articles

such as "Making Friends with Mountain Gorillas" (January 1970); "New Map Interweaves
History with Geography" (January 1970); "Lebanon, Little Bible Land in the Crossfire of

_——
History" (February 1970); and "Starfish Threaten Pacific Reefs" (March 1970) enrich the

reader’s knowledge of the incredibly varied and complex world around us. The Magazine
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ATLANTA»«-The 11th Circuit Court of Appeals ruled March 22 that the Na-
“tional Geographic Scciety (NGS} violated photographer Jerry Greenberg’s
+ topyright by including several of his images in a CD 'product without his
’ permission. The ruling was a decisive victory for creators in their ongo-
ing tug-of-war with publishers over &lectronic nghts—but by no means
the last word.

" Greenberg sued ‘Becalise the NGS used his images W|thout perm|55|on
~“on’a 1997 CD compilation of the entire National Geographic magazine
archive, The CD reproduces each back issue of the magazine page by
page, but also includes search-and-retrieval software and an introducte-
F: ry montage, The Society said it didn't need permission to use Greenberg's

B ent'medium. _
" But-the court rejected the publisher’s claim. *
[CD] is in no sense a revision,”

In layman’s terms, the

hundreds of thousands of copies of the CD and generated millions of dol-
lars in revenue from it.

- The court’s ruling was based upon its reading of Section 201 {c) of the-

u.s. COpynght statute, which grants pubhshers the prlwlege to produce

Supreme Court Hears Arguments in Tasini
WASHINGTON, D.C.~One week after the decision

Ina legal battle over electronic pubhshmg the court .upholds the
“constitutionally secured” copyrlght of a photogra pher By Davsd V\/alker

images because the CD is simply a revision of its magazines in a differ--

the court said. “The Scciety. . .has created
a-new product, in a new medium, for a3 new market.” The NGS has sold

Court-agreed to hear the case.

| NATIONAL GEOGRAPHIC SOCIETY RULING
AMAJOR VICTORY FOR PHOTOGRAPHERS

The court vuled ihat the Geographk s CD-ROM set (abuve) is a “newwork, In a new medivm® and
Infringed photograph Jerfy" berg's copydght.

and distribute revision of coIIectlve works Wlthout permission from
contributors. Collective works, such as ‘magazines and newspapers, con-
_tain separately copyrighted ‘contributicris such as photegraphs and arti-
cles.-Examples of revisions :nclude later editions’ of a magazlne .or
newspaper, ' ‘
In reaching its detision, the court welighed the nght of contnbutors—
namely, their copyright-——against.the “privilege” of publishers under

that each article in LEXIS/NEXIS is tagged sepa-

in Greenberg v. National Geographic Society, the
Suprema Court heard oral arguments in another
case that wiil determine whether pubiishers will
have to share the ecenomic benefits of electronic
publishing with freelance creators. During argu-
ments in The New York Times v. Tasini held March
28, nearly half of the Supreme Court justices
asked tough questions and made leading state-
ments that reveaied some sympathy for authors'
and creators’ rights.

The case began seven years ago when
fonathan Tasini, the president of the National
Writers Union, and five other freelancers, sued
newspaper publishers for copyright infringement
over the use of their articles in LEXIS/NEXIS, a
New York Times CD and other electronic databas-
es without the writers' peymission. The 2nd Cir-
cuit Court found in 1998 that in the absence of
written permission from freelancers, electronic
uses infringe the authors’ copyrights, The pub-
lishers appealed, and last year the Supreme
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The Tasini case rasts on the interpretation of
Section 201 (¢) of the 1976 Copyright Act, which
allows publishers to distribute revisions of news-
papers, periodicals and other so-called colective
works without permission from individuat con.
tributors, such as freefance writevs and photog-
raphers. Arguing for the publishers, Harvard Law
Schtool professor Laurence Tribe began by saying
that no interpretation of the section implies that
capies of pericdicals or microfilm aren’t allow-
able revisions. Microfilm was the storage medi-
um of cheice for decades before the advent of
electronic media.

But fustices Sandra Bay O'Cannor, David
Souter and Antonin Scalia quickly disputed his
anaiogy. While microftim presents replicas of an
entire newspaper, the articles in LEXIS/NEXIS are
“disaggregated,” said O’Connor. If you type in
the name Smith, Souter said, you find only arti-
cles by Smith.

Scalia repeatedly hammered home the fact

rately to ease retrieval. The result is hot & revi-
sion but a new work, comparabie to what would
be created if "an old fogey editoy” who ignoved
“this new fangled technology” simply cut and
pasted together a few articles to make a new
pubtication, Scalia reasoned.

Tribe argued that “the technology should not
ohscure what’s happening here.” The electronic
database version of the day’s newspaper, he said,
“is as close to” the originat edition as it can be
“given this [electronic] medium.” The Copyright
Act is “media neutral,” he added, and at the time
of the 1976 revision of the act, Coagress was an-
ticipating that emerging computer fechnology
might change the way we use copyrighted works.

Justice Ruth Bader Ginsberg noted that in a
letter filed with the court, the Register of Copy-
rights had argued that the 1976 Copyright Act
gave authors “more muscle vis a vis the publish.
ers." Tribe countered there is no “monstrous in-
equity” between frealancers and publishers. He




NGS RULING

The Disputed Statute

Lawyers In both the Greenberg and Tasinl cases have argued over the language of Section 201 {¢)
of the 1976 Copyright Act. This sectlon establishes the ownership of the copyrlght of “collective
works,” such as newspapers and magazines:

() Contributions to Collective Works. -——Copyright in each separate contribution to a canectlve wark
is distinct from copyright in the collectlve work as @ whole, and vests Initiolly In the author of the.
contribution. In the absence of an express transfer of the copyright or of any rights under it, the
owner of copyright In the collective work is presumed to have acquired only the privilege of repro-
ducing and distrlbuting the contribution as part of that particular collective work any revision of
that collective work, and any later collectlve work In the same serles.

Section 201 (). "This is an Important distinction  in its legislative commentary spelled it out,” the
that militates in favor of narrowly construing the
publisher’s privilege when balancing it against
the constitutionally secured rights of the
author/contributor,” the court said.

The court concluded the CD is a new collective
work, and not merely a revision of existing works,
because it contains an animated opening mon-
tage and search-and-retrieval software that en-
ables users to quickly locate articles using
keywords

“In this case we do not need to consult dic-
ticraries or colloguiai meanings to understand
what is permitted under Section 201 (¢). Congress

lisher could not. .

or other collective work.”
The court went on fo say that its analys:s

the court noted. And the Society indicated on its

court said. That commentary says 'expiicitly that:"
while publishers can reprint contributions far:
one issue or edition’in later editions, “the pub-"-
Jdnclude {a contributien] in a
new anthology or an entirely dlfferent magazine

totally consistent with the conduct of the SOC!-‘
ety when it registered its claim of copyright in
the [CD]L" A 1997 copyright notice on the CD

packaging indicated a2 new work of authorship,

copyright application for the CD that it had not
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nated that The Times issued new freelancer
contracts demanding electronic usage rights
in 1995, but royalty payments have not in—.'_
creased at all. That, Tribe claimed, shows that
authors are not fosing money from electronic -
publishing. :
“These people seem to think so,” Scalia retart-
ed, referring to Tasini and the other plaintiffs.
Tribe claimed that the plaintiffs expect to
eatn statutary damages if the court finds
there is infringement. So if the hundreds of
thousands of freelancers’ articles on .
LEXiS/MNEXIS are deemed to be infringements
by the Supreme Court, Tribe said, then pub-
lishers will have no cheice but to make “de-
fensive deletions” in order to avoid liability.
Scalia said that such a reredy would not or-
dered "by court decree.” Ginsberg noted that

" erasure would not benefit authors, “who want

expesure for their work.”
What authors want, in fact, is compensa--

. tion, not erasure. S'm* Scaha “We're only.ta

ing about money.” :

When Tribe's 30 minutes were up, Laure'r\ie :
Geld, a lawyer who fias represented the Unit-
ed Auto Workers, with which the National
Writers Union is affiliated, took the podium
Observers in the court were dismayed by hi
halting arguments and tongue-tied answers

Gold began by stating that while Section
201 {c} allows publishers to capyright their -
collective warks, it gives them na awnershtp -
in the individual works in the collection. By
disaggregating the articles in a periodical,
publishers transmitting stories to NEXIS are
tampering with the underlying copyright to '
the individual articles, he said. ‘

lustice John Paul Stevens asked Gold when
the first act of infringement takes place: is it
when the files are digitally copied, when the =
ads are stripped ouf, when someone at The
Times presses “send”? Gold said that a series
of infringing acts takes place.

At first, Gold said that sending an e-mail of;
an article would not be an infringement, but
later he said that transferring the'files to a -
digital medium is an infringement—one that |
is “part and parcel” with the process of pro-
ducing a set of disaggregated articles. Ina
half dozen different ways, Stevens asked, “At a
what point can 1 say, ‘shal There's the in-
fiingement?" After one guestion, Gold's re-’
sponse was silence.

lustice Stephen Breyer said that if lnfrmge
ment takes place only when a reader <alls up
one article, then matters of fair use come into
play. He said he is “discouraged” by the “Chi-
nese Culturai Revolution” argument of The
Times and its allies that the history of the
zoth century would simply be wiped out be-
cause publishers could not take the trouble,
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and expense to track down copyu‘ E

.- 7ight holders and their helrs.

In his two-minute rebuttal, Tribe
- sald, "If we read the law the way
Ifreelancers] want us to read it,
“we'll havé no remedy for kids. . .
..doing their homework,”

Out on the courthouse steps,
Tasini teld reporters that payment
af royalties could be accomplished

- through a rights clearinghouse or

through a class-action suit, similar

. to.those organized for product Ha-

. 'bility cases. Answering the gues:
tion Gofd was unabie to answer,
attorney Patricia Felch, who with
Emily Bass was co-counsel for the

fringement takes place when a
copyrighted work is first copled. -

Among tie observers in the
courtroom were the six-writer
plaintiffs, members of the Authors
CGuild and the National Writers
Untion, ASMP executive director
Dick Weiqgrau and ASMP counsel
Victor Perlman, who had filed a
friend-of-the-court brief in support
of the writers. Farmer special pros-
ecutor Kenneth Starr, who had writ-
ten a brief for the Nationa!

‘Geographic in support of the pub- -

lishers, was also present.
A decision is expected by the

- end of lune.

- freelancers, said that the first in-

—Hotly Stuart Hughes

already registered the work, or any earlier versions of it. “Accordingly, this
is a new work,” the court reiterated.

The appeals court sald Greenberg is entitled to damages, court costs
and attorney’s fees, all of which will be determined by the lower court that
originally rejected his claims. But the appeals court also warned the low-
er court against taking the CD off the market as part of any remedy. “we
urge the [lower] court to consider alternatives, such as mandatory license
fees, in lieu of foreclosing the public’s computer-aided access to this ed-
urztional and entertaining work,” the appeals court said.

Asked for his reaction to the decision, Greenberg's attorney, Norman
Davis of Miami, said, “We're just plain delighted.” National Geographic So-
ciety’s general counsel Terry Adamson says, “We were surprised and dis-
appointed by the ruling.” The NGS is waiting to hear the arguments before

Attorney Patricia Felch, who wrote an amicus
brief in support of Greenberg, made no effort to
hide her glee with the decision: “Whooopeeee!”

the Supreme Court in the Tasini case—"which is obviously reiated to
Creenberg v. National Geographic™—hbefore deciding how to respond to the
Creenberg ruling, Adamson says. Options include asking the 11th Circuit
to reconsider, or zppealing the Greenberg ruling to the Supreme Court.
Chicago attorney Patricia Felch, who wrote an amicus brief on behalf of
ASMP in support of Greenberg, made no effort to hide her glee with the
decision, “Whooopeeee!” she said.

Felch is part of the legal team that argued the New York Times v. Tasini
case before the Supreme Court the week after the Greenberg decision (see
sidebar, “Supreme Court Hears Arguments in Tasini”). In the Tasini case,
The New York Times, like the National Geographic Society, argued that an
electrenic database amounts to an allowable revision of its print
publication.

The Supreme Court ruling on Tasini could affect any appeal of the Green-
berg ruling significantly, especially If the high court interprets the defin-
ition of a revision more broadly than the wth Circuit Court has in
Greenberg. But Felch and cther attorneys on the side of authors’ rights say
the facts of the Greenberg and Tasini cases are very different—which is
their way of saying a S'upreme Court decisioen unfavorable to creators in
the Tosini case shouldn’t affect the Greenberg decision. O
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ln a Iegal battle over electromc pub!rshmg the court upholds the
constltutlonaliy secured copyrrght ofa photographer By Davrd Walker

:NATIONAI. GEOGRAPHIC SOCIETY RULI NG
“A MAJOR VICTORY FOR PHOTOG RAPHERS

'ATLANTA—The f1th Circuit Court of Appeals ruled March 22 that the Na-
tional Geographic Society (NGS) violated photogra pher Jerry Greénberg's
,’copynght by including several of his images in a CD product without his
“permission, The ruling was a decisive victory for creators in-their cngo-
“ing tug-of-war with publlshers over électronic nghts-—but by no means-'.-
the last word.:
‘ Greenberg sued because the NGS used hIS rmages W|th0ut permlssmn i
/@'1997.CD compilation of the entire National Geographrc magazme_
‘archive. The €D reproduces each back issue of the. magazine page by_
ge, but.also includes search-and-retrieval software and an introducto-
ry montage The Society said it didn’t need permission to use Greenberg's
images because the CD is simply a reV|5|on of its magazines in a d|ffer-
;ent medium. - :
Bt the court rEJected the pubirshers claim. “In Iayman's terms, the
J ‘[CD] i$ Vi no sense a revision,” the court said. “The Society. . .has created
S a new product, in a new medium, for a new market.” The' NGS has.sold

. NATION;
GEOGRAPH

yrE L
ONATIDNAI. _GwlAPHI DCIET\'

" the l:ourt ru!ed that the Gengraphlc s CD- lmM set (ahwe) Isa "new work, In a rlew medlum" and -
e Inm nged photographer latry Greenberg‘s copyright

and d stnbute revlsron of coliectwe works wrthout permlssmn from
contributors. Collective warks, sucli-as magazmes and newspapers; con- -
‘ “tain separately copyrighted contributions such as photographs and arti-: :
hundreds ofthousands of copies of the CD and generated miltions of dol-= . cles: Examples of revlsrons rnclude Iater edrtrons of a: magazrne -or;
'Iars in revenue from it. “* newspaper.: L -
: The court s ruling was based upon its reading of Sectlon 201 (c} ofthe_= -~ In‘reaching its dec|5|on the court werghed the rrght of contnbutors—-',_"
: U;S‘Copyrrght statute, which grants publishers.the privilege to produce’ namely the!r copyrrght—agamst the privrlege _of pubhshers under"

Supreme Court Hears Arguments in Tasini

WASHINGTON, D.C.~One week after the decision
in Greenberg v. National Geographic Saciety, the
Supreme Court heard oral arguments in another
case that will determine whether pubiishers will
have to share the economic benefits of electronic
publishing with freelance creators. During argu-
ments in The New York Times v Tasini held March
28, nearly haif of the Supreme Court justices
asked tough questions and made leading state-
ments that revealed some sympathy for authors’
and creators’ rights.

The case began Seven years ago.when
Janathan Tasini, the president of the National
Writers Union, and five other freelancers, sued
newspaper publishers for copyright infringement
over the use of their articles in LEXIS/NEXIS, a
New York Times €O and other electronic databas-
as without the writers’ permission, The and Cir-
cuit Caurt found in 1998 that in the absence of
written permission from freelancers, electronic
uses infringe the authors’ copyrights, The pub-
lishers appealed, and last year the Supreme

26 PON MaY 2001 -

Court agreed to hear the case.

The Tasini case rests on tha interpretation of
Section 201 (c) of the 1976 Copyright Act, which
allows publishers to distribute revisions of news-
papers, periodicats and dther so-called collective
works without permission from individual con-
tributors, such as freelance writers and photog-
raphers. Arguing for the publishers, Harvard Law
Schoof professor Laurence Tribe began by saying
that no interpretation of the section implies that
copies of periodicals on microfilm aren’t allow-
able ravisions. Microfilm was the storage medi-
um of cheice for decades bafore the advent of
electronic media,

But Justices Sandra Day O'Connor, David
Soutar and Antonin Scalia quickly disputed his
anaiogy. White microfilm presants replicas of an
entire newspaper, the articles in LEXIS/NEXIS are
“disaggregated,” said O'Connor. If you type in
the name Smith, Souter said, you find only arti-
cles by Smith.

Scalia repeatedly hammered home the fact

that each article in LEXIS/NEXIS is tagged sepa-
rately 1o ease retrieval. The result is not a revi-
sion but a new work, comparable to what would
be created if “an old fogey editor” whe ignored
“this new fangied technology” simply cut and
pasted together a few articles to make a new
publication, Scalia reasoned.

Tribe argued that “the technology should not
cbscure what's happening here” The electronic
database version of the day's newspaper, he said,
"is as close to” the original edition as it can be
“given this [electronic] medium.” The Copyright
Act is “media neutral," he added, and at the time
of the 1976 revision of the act, Congress was an-
ticipating that emerging computer technotogy
might change the way we use copyrighted works.

Justice Ruth Bader Ginsberg noted that in a
letter filed with the coust, the Register of Copy-
rights had argued that the 1976 Copyright Act
gave authors “more muscle vis a vis the publish-
ars.” Tribe countered there is no “monstrous in-
equity” between freelancers and publishers. He




NGS RULING

The Disputed Statute

Lawyers In both the Greenberg and Tasini cases have argued over the language of Section 201 {c}
of the 1976 Copyright Act, This section establishes the ownership of the copyright of coilective
works,” such as-newspapers and magazines: R
(¢} Contributions to Collective Works. —Copyright in each separate cantributfan to a collective work
is distinck from copyright in the collective work as a whole, and vests inltially in the author of the
contribution. in the absence of an express transfer of the copyright or of any rights under i, the
owner of copyright In the collective work is presumed to have acquired only the privilege of repro-
ducing and distributing the contributlon as part o_f that particular collective work, any revisian af
that coflective work, and any later col.recﬂve work In the same sen‘es .

Section'201 {c). “This is an important distinction
that militates in favor of narrowly censtruing the
publisher's privilege when balancing it against
the constitutionally secured rights of the
author/contributor,” the court said.

The court concluded the CD is a new Collective
work, and not merely a revision of existing works,
because it contains an animated opening mon-
tage and search-and-retrieval software that en-
ables users to quickiy locate articles using
keywords, ]

“In this case we do not need to consult dic-
tionaries or colloquial meanings to understand
what is permitted under Section 201 (c). Congress
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in its legisiative commentary spelled it out,” the
court said. That commentary says explicitly that -
whille publishers can reprint: contributions for. )
one issue or edition’in later ditions, “the pub- -

The court went on to say that its analysis “is
totally consistent with the conduct of the Soci-*
ety when it registered its claim of copyright in-
A 1997 copyright rotice on the CD_
packaging indicated a new work of authorship, .
‘the court noted. And the Seciety indicated on its |
copyright application for the CD that it had not” |
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_ noted that The Times issued new freelancer. .

. tontracts demanding electronic usage rights
"in iggs, but royalty payments have not in- - :
~creased at all. That, Tribe claimad, shows that

authors are not losing maney from electronic
publishing.

“These people seem to think so,” Scalia retort- .'1'

ed, referring to Tasini and the other plaintiffs.
Tribe claimed that the plaintiffs expect to
earn statutory damages if the court finds
there is.infringement. So if the hundreds of
thousands of freelancers’ articles on
LEXIS/NEXIS are deemed to be infringements
by the Supreme Court, Tribe said, then pub-
lishers will have no choice but to make “de-- -
fensive deletions” in order to avoid liability.
Scalia said that such a remedy would not or-

. dered “by court decree.” Ginsberg noted that

erasure would not benefit authors, "who want

- exposure for their worl.”

What authors want, in fact, is compensa-

tion, not erasure, Said Scalia, “We're only.talk-

ing about money.”

When Triba's 30 minutes were up, Laurence
Gold, a lawyer who has represented the Unit-
ed Auto Warkers, with which the National
Writers Union is affiliated, took the podium,
Observers in the court were dismayed by his

" halting arguments and tongue-tied answers. ‘
' Gold began by stating that whife Section -

201 (c} allows publishers to copyright their
collective works, it gives them no ownership
in the individual works in the cotlection. By -

-disaggregating the articles in a periodin_:'a_l,”‘ ’
publishers transmitting stories to NEX|S afe. '

tampering with the underlying copyright to’
the individual artictes, he said.

Justice John Pauf Stevens asked Gold_when R

the first act of infringement takes place: Is it

when the files are digitally copied, when the
ads are stripped out, when someone at The -
Times presses “send”? Gold said that a series
of infringing acts takes place.

At first, Gold sald that sending an e- mall of !

an article would not be an infringement, but
later he said that transferring the files to a

~ digital medium is an infringement—one that

is “part and parcel” with the process of pro-
ducing a set of disaggregated articles. In a

half dozen different ways, Stevens asked, “At.
. what point can I say, ‘Ahaf There’s the in-

fringement?” After one question, Gold's re-
sponse was silence,

“Justice Stephen Breyer said that if |nfr|nge-
ment takes place anly when a reader calls up -

one article, then matters of fair use come into |

piay. He said he is “discouraged” by the “Chi-
nese Cultural Revolution” argument of The

" .Times and its alfies that the history of the

2oth century would simply be wiped out be:
cause publishers could not take the trouble *

k3
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~and expense to track down copy- -
. right holders and their heirs.
In his two-minute rebuttal, Tribe
said; “if we read the {aw the way
, [freelancers) want us to read it,
-we'll have no remady for kids.-. . -
“doing their homewaork.”
-~ Out.on the courthouse steps,
Tasini told reporters that payment

" of royaltiés. could be accomplishad -

“through a'rights ci'eai'_i'nghouse-or_

through a class-action suit, similar

fringement takes place when a
copyrighted work is first copied.
Among the chservers in the
courtroom were the six writer
plaintiffs, members of the Authors
Guild and the Nationat Writers
Union, ASMP executive director
Dick Weisgrau and ASMP counsel’

. Victar Perlman, who kad filed a

friend-of-the-court brief in support

‘of the writers. Former special pros-
“ecutor Kenneth Stast, who had writ-

ten a brief for the National
" Geographic in support of the pub-
‘lishers, was also present.
A'decision is expected by the
“end of June. . :
" —Holly Stuart Hughes

to those organized for product lia-
bility cases, Answering the giies- .
tion Gold was unable to answer, . .

“attorney Patricia Felch, wha with
"Emily Bass was co-counsel for the
freelancers, said that the first in-’

already registered the work, or any earlier versions of it, “Accordingly, this
is a new work,” the court reiterated.

The appeals court said Greenberg is entitled to damages, court costs
and attorney’s fees, all of which will be determined by the lower court that
originally rejected his claims. But the appeals court alse warned the low-
er court against taking the CD off the market as part of any remedy. “We
urge the [lower] court to consider alternatives, such as mandatory license
fees, in lieu of foreclosing the public’s computer-aided access te this ed-
ucational and enfertaining work,” the appeals court said.

Asked for his reaction to the decision, Greenberg's attorney, Norman
Davis of Miami, said, "We're just plain delighted.” National Geographic So-
clety’s general counsel Terry Adamson says, “We were surprised and dis-
appointed by the ruling.” The NGS is walting to hear the arguments before

Attorney Patricia Felch, who wrote an amicus
brief in support of Greenberg, made no effort to
hide her glee with the decision: “Whooopeeee!”

the Supreme Court in the Tasini case—"which is obviously related to
Greenberg v. National Geographic”—before deciding how to respond to the
Greenberg ruling, Adamson says. Options include asking the 13th Circuit
to recensider, or appealing the Greenberg ruling to the Supreme Court,
Chicago attorney Patricia Felch, who wrote an amicus brief on behalf of
ASMP in support of Greenberg, made nc effort to hide her giee with the
decision. “Whooopeeee!” she said.

Felch is part of the legal team that argued the New York Times v. Tasini
case befere the Supreme Court the week after the Greenberg decision (see
sidebar, “Supreme Court Hears Arguments in Tasini®). In the Tasini case,
The New York Times, like the National Geographic Society, argued that an
electronic database amounts to an allowable revision of its print
publication.

The Supreme Court ruling on Tasini could affect any appeal of the Green-
berg ruling significantly, especially if the high court interprets the defin-
ition of a revision more broadly than the 11th Circuit Court has in
Greenberg. But Felch and other attorneys on the side of authors’ rights say
the facts of the Greenberg and Tusini cases are very different—which is
their way of saying a Supreme Court decision enfavarable to creators in
the Tasini case shouldn't affect the Greenberg decision. O
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In-a legal battle over electronic p'ub.lis'h'ing, the court .uphold's. the

“constitutionally secured” copyright of a photographer. By David Walker

NATIONAL GEOGRAPHIC SOCIETY RUI.'ING
A MAJOR VICTORY FOR PHOTOGRAPH ERS

ATLANTA—The nth Circuit Court of Appeals ruled March 22 that the Na-
tional Geographic $eciety {NGS) violated photographer Jerry Greenberg's
copyright by including several of his images in a CQ product without his
permission. The ruling was a decisive victory for creators in their ongo-
ing tug-of-war with publishers over electronic rights—but by no means
the last word.

Greenberg sued because the NGS used his images without permission
on a 1997 CD compilation of the entire National Geographic magazine
archive, The CD reproduces each back issue of the magazine page by
page, but also inctudes search-and-retrieval seftware and an intreducto-
ry montage. The Society said it didn’t need permission to use Greenberg's
images because the €D is simply a revision of its magazines in a differ-
ent medium.

But the court rejected the publisher’s claim. “in layman’s terms, the
fCD} is in no sense a revision,” the court said. “The Society.. .has created
a new product, in a new medium, for a new market.” The NGS has sold
hundreds of thousands of copies of the CD and generated millions of dol-
lars in revenue from it.

The court’s ruling was based upon its reading of Section 201 {c) of the
U.5. Copyright statute, which grants publishers the privitege to produce

THENATIONAL

U NATIONAL
GEOGRAPHIC

 GEOGRAPH]

The court ruled that the Geographic’s CD-ROM set {above} is 2 “new werk, tn a new medium” and
infringed photographer Jerry Greenberg’s copyright,

and distribute revision of collective works without permission from
contributors, Collective works, such as magazines and newspapers, con-
tain separately copyrighted contributions such as photographs and arti-
cles. Examples of revisions include later editions of a magazine or
newspaper.

-In reaching Its decision, the court weighed the right of contributors—

Supreme Court Hears Arguments in Tasini

WASHINGTON, B.C.-One week after the decisicn
in Greenberg v. National Geographic Society, the
Supreme Court heard oral arguments in another
case that will determine whether publishers will
have te share the economic benefits of electranic
publishing with freelance creators, During argu-
ments in The New York Times v. Tasini heid March
28, nearly half of the Supreme Court justices
asked tough questions and made leading state-
ments that revealed some sympathy for authars’
and creators' rights.

The case began seven years ago when
lanathan Tasini, the president of the National
Writers Linion, and five other freelancers, sued
newspaper publishers for copyright infringement
over the use of their artictes in LEXIS/NEXIS, a
New York Times €D and other etectrenic databas-
es without the writers' permission. The and Cir-
cult Court found in 1998 that in the absence of
written permission from freelancers, electronic
uses infringe the authors’ copyrights. The pub-
lishers appealed, and last year the Supreme

26 FON MaY 2001

Court agreed o hear the case.

The Tesini case rests on the interpretation of
Section 201 (¢) of the 1976 Copyright Act, which
allows publishears to distribute revisions of news-
papers, periodicals and other so-called coliective
works without permission from individual con-
tributors, such as freelance writers and photog-
raphers, Arguing for the publishers, Harvard Law
School professcr Laurence Tribe began by saying
that no interpretation of the section implies that
copies of periodicals on microfilm aren’t allow-
able revisions, Microfilm was the storage meadi-
um af choice for decades before the advent of
electronic media.

But Justices Sandra Day O’'Cannor, David
Souter and Antonin Scalia quickly disputed his
analogy. While microfilm presents replicas of an
entire newspaper, the articles in LEXIS/NEX)S are
“disaggregated,” said O'Connor. If you type in
the name Smith, Souter said, you find only arti-
cles by Smith.

Scalia repeatedly hammered home the fact

namely, their copyright—against the “privilege” of publishers under-

that each articie in LEXIS/NEXIS is tagged sepa-
rately to ease retrieval. The result is not a revi-
sion but a new work, comparable to what would
be created if “an old fogey editor” who ignored
“this new fangled technology"” simpiy cut and
pasted together a few articles to make a new
publication, Scalia reasaned.

Tribe argued that “the technology should not
obscure what's happening here.” The electronic
database version of the day’s newspaper, he said,
“is as close te" the original edition as it can be
“given this [electronic] medium.” The Copyright
Act is "media neutral,” he added, and at the time
of the 1976 revision of the act, Congress was an-
ticipating that emerging computer technolegy
might change the way we use copyrighted works,

justice Ruth Bader Ginsberg noted that in a
letter filed with the court, the Register of Copy-
rights had argued that the 1976 Copyright Act
gave authors “more muscle vis a vis the publish-
ers.” Tribe countered there is no “maonstrous in-
equity” between freelancers and publishers. He




noted that The Times issued new freelancer '’
contracts demanding electronic usage__rights; RN
it 1995, but royalty payments have not_ir'l'- R
creased at all. That, Tribe claimed, shows tha't
authors are not losing money from electronlc !
publishing. N
“These people seem to think s0,” Scalia reto‘rw
ed, referring to Tasini and the other plaintiffs. |
Tribe claimed that the plaintiffs expect to
earn statutory damages if the cowrt finds -
there is infringement. 5o if the hundreds uf
thousands of frealancers' articles on D
LEXIS/NEXIS are deemed to be.mfrmgement"s_
by the Supreme Court, Tribe said, then pub-

. lishers will have no choice but to make "deF;‘ R

fensive deletions"” in order to avoid !iability.l' :
Scalia said that such a remedy would net or:
dered "by court decree,” Ginsberg noted that

erasure would not benefit authaors, *whoe wa’nt_ e

exposure for their work." ;
What authars want, in fact, is compensa- |

tion, not erasure. Sald Scalia, “We re: unly talk-

ing about money.” i
When Tribe’s 30 minutes were up, Laurente
Gold, a lawyer who has represented the Unit-
ed Auto Workers, with which the National R
Writars Union is affiliated, took the podium!
Observers in the court were dismayed by hisl

halting arguments and tongue-tied answers,

Gold began by stating that while Sectlon\ R

261 (c) allows publishers to copyright their |
collective works, it gives them no own’efship: ;
in the individual works in the colection. By |
disaggregating the articles in a periodical, b
publishers transmitting stories to NEXIS are !,
tampering with the undestying copyright to
the individual articies, he said. | :
Justice lohn Pauf Stevens asked Gold wheh = -~
the first act of infringement takes place: bs it
when the files are digitally copied, when ths.f
ads are stripped out, when sumeone at The :
Times presses “send”? Gold said that a SEHES
of infringing acts takes place. . -
At first, Gold said that sending an e-mail of
an article would not be an infringement, but
fater he said that transferring the files to a |
digital medium is an infringement—one that
is “part and parcel” with the process of pro-
ducing a set of disaggregated articles, in @
half dozen different ways, Stevens asked, “At
what point can | say, ‘Ahal There's the in-
fringement?” After one question, Gold's re-
spehse was silence.

Justite Stephen Breyer said that if |nfr|nge-
ment takes place only when a reader calls up ",
one article, then matters of fair use come into
play. He said he is "discouraged” by the ‘_‘Chi;
nese Cultural Revolution” argument of The .
Times and its allies that the history of the
zoth century would simply be wiped out be-.
cause publishers could not take the treuble 1' :
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and expense to irack down copy- fringement takes place when'a
right holders and their heirs. copyrighted work is first cqp:ig'd
In his two-minute rebuttat, Tribe Among the observers in the
“said, “H we read the law the way courtroom were the six writer
{freelancers] want us to read it, plaintiffs, members of the_Aut ors’
‘we'll have no remedy for kids..,  * Guild and the National Writers: '
doing their homework.” Union, ASMP executive director
Qut on the courthouse steps, Dick Weisgrau and ASMP couns
Tasini told reporters that payment Victor Periman, who had filed
.of royalties could be accomplished  friend-of-the-court brief.in supp FE
through a'rights clearinghouse or  “of the writers. Former special p
through a elass-action suit, similar ecutor Kenneth Starr, who had
to those organized for product lia-  ten a brief for the National
bility cases, Answering the ques- Geographic in support of the pub
tion Gold was unable to answer, {ishers, was also preéeni. ;
attorney Patricia Felch, who with A decision is expected Ii_)y the -
Emily Bass was co-counsel for the end of june. R g
freelancers, said that the first in- —Holly Stuart Hughes

already registered the work, or any earlier versions of it. "Accordingly, this
is a new work,” the court reiterated.

The appezls court said Greenberg is entitled to damages, court costs
and attorney's fees, all of which will be determined by the lower court that
originally rejected his claims. But the appeats court also warned the low-
er court against taking the CD off the market as part of any remedy. "We
urge the [lower] court to consider alternatives, such as mandatory license
fees, in lieu of foreclosing the public's computer-aided access to this ed-
ucationat and entertaining work,” the appeals court said.

Asked for his reaction to the decision, Greenberg's attorney, Norman
Davis of Miami, said, “We're just plain delighted.” National Geegraphic So-
ciety's general counsel Terry Adamson says, "We were surprised and dis-
appointed by the ruling.” The NGS is waiting to hear the arguments before

Attorney Patricia Felch, who wrote an amicus
brief in support of Greenberg, made no effort to
hide her glee with the decision: “Whooopeeee!”

the Supreme Court in the Tasini case—"which is obviously related to
Greenbkerg v. National Geographic”—before deciding how to respond to the
Greenbkerg ruling, Adamson says. Options include asking the nith Circuit
to reconsider, or appealing the Greenberg ruling to the Supreme Court.
Chicago attorney Patricia Felch, who wrote an amicus brief on behalf of
ASMP in support of Greenberg, made no effort to hide her glee with the
decision, “Whooopeeee!” she said.

Felch is part of the legal team that argued the New York Times v. Tasini
case before the Supreme Court the week after the Greenberg decision (see
sidebar, “Supreme Court Hears Arguments in Tasini"). In the Tasini case,
The New York Times, like the National Geographic Society, argued that an
electronic database amounts fo an aliowable revision of its print
publication.

The Supreme Court ruling on Tasini could affect any appeal of the Green-
berg ruling significantly, especially if the high court interprets the defin-
ition of a revision more broadly than the mith Circuit Court has in
Greenberg. But Felch and other attorneys on the side of authors’ rights say
the facts of the Greenberg and Tasini cases are very different—which is
their way of saying a Supreme Court decision unfavorable to creators in
the Tasini case shouldn't affect the Greenberg decision. [J
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BY CATHERINE WILSON
Assogiated Prass

A federal appeals court has

ruled that the National Geo- .

graphic Society made unautho-
rized use of pictures copy-
righted by a photographer from
South Miami in a CD-ROM ver-
sion of back issues of its flag-
ship magazine.

" The precedent-setting deci-
sion Thursday by the 11th U.S.

District Court of Appeals in
Atlanta pitted authors against

the magazine, which had the

-support of Time Warner, The"

New York Times and the Mag-
azine Publishers of America. '
The lawsuit brought by free-
lance photographer Jerry
Greenberg of South Miami
raises questions that are
debated in the industry about
republication rights using new
" technology. It also parallels a
copyright infringement case to
be argued next week before the
U.S, Supreme Court.

The appellate ruling “estab-

lishes brand new law that had
not existed before,” Norman
Davis, Greenberg’s attorney,
- said Friday. “It'll apply to any

The suit against National Geographic
raises questions‘ about republication
rights using new technology. -

author who owns the cépy-right ‘

in his work.”

Terrence Adamson, the
National Geographic Society’s
executive vice president, said

he was “surprised and disap-
pointed” by the court’s action.-

“This is an important decision

that has a lot of Imphcatlons for.-
a lot of things quite apart from.

National Geographic,”
In the Supreme Court case,

justices will review a decision -

involving The New York Times
that requires publishers to get
permission from freelance
writers before putting their
work in electronic databases.

Most large publishers have

made the purchase. of elec-
tronic rights, including use on
the Internet, a standard part of

‘contracts with freelanceérs.

Typically, they do not provide
extra compensation for the
electronic rights.

Daws expects media owners

to tailor new contracts to care-

fully address republication
rights, but “looking backward is
the problem,”

Greenberg’s four photo
assignments with the magazine
date back to 1962, and the col-
lection of 30 CD-ROMs called
The Complete National Geo-
graphic includes every issue of
the magazine from 1888 to 1996
in digital format. -

A Zs-second opening

‘sequence in the series features

10 magazine covers that blend
from one to the next. One

~image is a Greenberg picture of

a diver taken in 1961. - .

“The society contended all
along that the only thing it had
dome is ]ust reprint a bunch of
old magazines,” said Davis. “If
that’s all they would have done,
they would have prevailed. The

1ith Circuit said it was much

more than that” =
The court found that'a com-

Court rules against magazine

mon sense analysis brought it
to the conclusmn that the CD

.collection is “a new product ..

in a new medium for a new
market that far transcends any
privilege” of revision or repro-
duction by publishers.

Davis described Greenberg
as ecstatic and elated with the

- legal victory.
“He lives in very modest cir- -
cumstances, and he and his -

wife have a small publishing
business,” Davis said. “They
took this on their own as a mat-
ter of principle and took on a

very, very large enterprise With :

very substantial resources.”

The appeals court ordered
U'S. District Judge Joan Lenard
in Miami to enter a judgment in
favor of Greenberg and assess
damages and attorney’s fees.

The panel suggested Green-
berg be awarded “mandatory

license fees” instead of “fore-

closing the public’s computer-
aided access to this educational

" and entertaining work.”

. Adamson said the Society is

considering appeal options,

including asking the I1th Circuit
to reconsider the case and
going to the Supreme Court.

-Busmessmen conv1cted in Guatemala

P GONVICTED, FROM TG

ists and U.S. government
‘observers who see the convic-
tions as a sign that Guatemala’s

v_of vialence  agajnst.

A Iawyer blamed mternatlonal
pressure by labor rlghts groups,
which urged the U.S. Trade

" City sald .

The government still has to
make progress in its labor
code, the official said. -

' Stephen Coats, executive

. director of the U.S./Labor Edu-
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- Taxol. Wall Street analysts predict lvax to post i

| wellbelow ts 52-week high of 85288,

IVAX
Expects to beat pl“Oflt forecast

Shares of lvax Corp. (IVX) jumped nearl
Friday after the Miami pharmaceuticals compan
profit expectations for the guarter ending Marc

Ivax said first-quarter results so far indicaig
return, led by an increase in sales of Onxol, the
generic version of Bristol-Myers Squibb’s cance

garnings per share of 25 cents. -
lvax shares closed Friday at $30.10, up $2.8

-MAYOR’S J_EWELERS i_
Getz resigns as retaijl_pres'ideht

Samuel A. Getz resigned as president of Su
Mayor's Jewelers’ (MYR) retall operating

Getz, who couldn’t be reached for commen
Serve as a consultant to the company. The com
known as Jan Bell Marketing, acquired the Mayg
1998 from a group that included Getz's fami!y J
changed its name to Mayor’s.

Getz’s resignation isn't surprising. Last mon
longstanding deal to operate jewelry retail opef
Club, Wal-Mart Stores warenouse-club chain,
Sunrise company with just the Mayor’s businesf

‘Upscale Jeweiry stores. Sam’s accounted for th
the company’s revenue ir 1999. .

LAWFIRMS /|

Goldstein joins Akerman Sentert

Joseph D. Goldstem one of South Florida’ s
land-use and zoning lawyers, has joined Akert
in Miami as a shareholder. Goldstein had been!

__
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Statement of Terry Adamson, Executive Vice President, The National Geographic Sooie_ty

The United States Supreme Court today clarified the respective rights of authors and
publishers under the federal copyright laws in New York Times Co. v. Tasini. That
clarification is important for the National Geographic Society, which is a defendant in
several pending lawsuits alleging copyright infringement based on the reproduction of -
freelance articles and photographs in "The Complete National Geographic,” a 30-dise
CD-ROM set that reproduces every page of every issue of National Geographic Magazine
exactly as it previously appeared in print.

The Tasini Court held that the media defendants in that case had infringed the
copyrights of the plaintiff freelance authors by reproducing "articles standing alone
and not in context, not 'as part of that particular collective work' to which the author
contributed." Although the Court ruled in favor of the freelance plaintiffs in that case,
its reasoning bolsters National Geographic's position in the pending litigation:

-- The three products at issue in Tasini "present articles to users clear of the context
provided either by the original periodical editions or by any revision of those editions."” In
contrast, "The Complete National Geographic” reproduces all texts and photographs in the
precise context in which they originally appeared in print.

-- Image-based reproductions of periodicals, like microfilm and microfiche as continuous
photographic reproductions of a periodical,” are permissible because, unlike the

- reproductions at 1ssue in Tasini, "articles appear on the microforms, writ very small, in
precisely the position in which the articles appeared in the newspapers." Although "the
microfilm roll contains multiple editions, and the microfilm user can adjust the machine lens
to focus only on the article . . . the user first encounters the article in context.” That is just
what happens with "The Complete National Geographic," where multiple back issues of the
magazine are reproduced together on a single disc, and like microfilm and microfiche, an
image of every page of every issue is shown just as it was in the original print version.

-- The mere transfer of a work from one medium to another does not alter that work for
copyright purposes. Unlike "The Complete National Geographic," the Tasini products do
‘not merely transfer articles from paper to electronic format, but present those articles
"individually, outside the collective work context, within the new media." "The Complcte

National Geographic" permits a user to retricve an article only in the context in Wthh it
appeared originally.

The National Geographic Society filed an amicus brief in support of the publishers in
Tasini, and now plans to petition the Supreme Court for certiorari in Greenberg v. National
Geographxc Society, one of the pending cases addressing "The Complete National
Geographic on CD-ROM
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Statement of Terry Adamson, Executive Vice President, The National Geographic Society

“The United States Supreme Court today clarified the respective rights of authors and
publishers under the federal copyright laws in New York Times Co. v. Tasini. That
clarification is important for the National Geographic Society, which is a defendant in
several pending lawsuits alleging copyright infringement based on the reproduction of -
freelance articles and photographs in "The Complete National Geographic,” a 30-disc
CD-ROM set that reproduces every page of every issue of National Geographic Magazine
exactly as it previously appeared in print.

The Tasini Court held that the media defendants in that case had infringed the
copyrights of the plaintiff freelance authors by reproducing "articles standing alone
and not in context, not ‘as part of that particular collective work' to which the author
contributed.” Although the Court ruled in favor of the freelance plaintiffs in that case,
its reasoning bolsters National Geographic's position in the pending litigation:

-- The three products at 1ssue in Tasini "present articles to users clear of the context
provided either by the original periodical editions or by any revision of those editions.” In
contrast, "The Complete National Geographic" reproduces all texts and photographs in the
precise context in which they originally appeared in print.

-- Image-based reproductions of periodicals, like microfilm and microfiche as continuous

- photographic reproductions of a periodical,” are permissible because, unlike the
reproductions at issue in Tasini, "articles appear on the microforms, writ very small, in
precisely the position in which the articles appeared in the newspapers.” Although "the
microfilm roll contains multiple editions, and the microfilm user can adjust the machine lens
to focus only on the article . . . the user first encounters the article in context." That is just
what happens with "The Complete National Geographic," where multiple back issues of the
magazine are reproduced together on a single disc, and like microfilm and microfiche, an

- image of every page of every issue is shown just as it was in the original print version.

-- The mere transfer of a work from one medium to another does not alter that work for
copyright purposes. Unlike "The Complete National Geographic," the Tasini products do
‘not merely transfer articles from paper to electronic format, but present those articles
"individually, outside the collective work context, within the new media." "The Complete
National Geographic” permits a user to retrieve an article only in the context in which it
appeared originally.

The National Geographic Society filed an amicus brief in support of the publishers in
Tasini, and now plans to petition the Supreme Court for certiorari in Greenberg v. National

Geographic Society, one of the pending cases addressing "The Complete National
Geographic on CD-ROM
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vers10n of a work is effectwely
'a revision of the orrgmal maga-
-zine or newspaper in which it

appeared. -Copyright law
allows: pubhshers to. revise

0r1gma1 works without the per-
i mission of authors. :

‘- But the Supreme Court.dis-

- -'agreed -Justice : Ruth Bader

- Ginsburg wrote that databases
are vast pools of information.
fade up of thousands, if not "
! millions of individual articles

= all with little relationiship to

¢ their original pubhcatron. The
“articles are no more a revision

‘of an ‘original work, wrote

_ Glnsburg, than a. “400 -page .
i novel quoting a sonnet in pass-
',Ing would represent a rev1—

szon of that poem.” " .
= Justices Stephen G Breyer

: gnd John. Paul- Stevens. dis-".
i $ented from the opinion. Ste-

yens wrote: that a digital copy
of a print story should be
ailowed under copyright law
much in the same. Way 4 news-
paper or magazine is allowed
to éreate Braille editions for

blind readers or foreign lan-

guage Versmns for non-Enghsh

[4G The Herald TUESDAY,JUNE 26, 2001

,ree ancers win dlglta rlghts case

speakers The digital versions
of a newspaper story is “little
more tham a decision that

reflects the different nature of -

_the electromc med1um " Ste-

vens wrote.

Although: the. Supreme
Court_found that publishers '
. were guilty of copyright

infringement, it sent the case

to a'lower court to determine

: how writers should be paid.

[

-industry to pay creators their:
. fair share; and let’s sit down

Ionathan Tasini, a freelance
wr;ter ‘who first brought the
_case’ agamst The New.York .

.Timés in 1993, called. -on the .
pubhshers to begin negotiating

with writers over fees for
using material in digital form
without perxmssmn.

. “Now it’s time for the media

and negotiate over tl'us today

'_'I'asuu said:

The Supreme Court ] ruhng .
specifically addresses claims -
brought by six freelance wnt— .
_at American University who'

ers, including Tasun, the presi:

‘dent of the National Writers

Union. It also stzengthens the

_hands of thousands of writers’

P AR

involved in three class-action

lawsuits pending against pub;

hshers

Electronic databases first"

began to be widely used for
cataloging news articles in the
early 1980s but it was not until

' about 1995 that most newspa-
pers and magazines began.
including language in free-

lance contracts that specifi-

~ cally gavé pubhshers the right

to do so.
- The New York Tlmes said
Monday that it will begin purg-

" ing 115,000 articles written by

27,000 freelancers bécause of -
‘the" decision.” Times spokes-

woman Catherine Mathis said 7

most of the affected articles

‘were originally published in
.the newspaper’s book review,

travel and magazine sections.

. Tasini criticized The Times -
‘move. “It is unfortunate that -
‘we are holding out an olive
branch dnd. the: New’ York -
Times is using scare tactics .

and threats,” he said. :
Peter Iasm, a law professor

specializes in copyrlght iaw,

: said Monday’s ruling is among
the first by the Supreme Court

to directly address how copy-

right law should be applied to

-

new medla such as the Inter-" -
_net. He said the court generaily

seemed to endorse the notion

that such rights must be explic- |
- ited outlified in any contract.

“Thereis nothmg in the dig-

" ital ‘world by its nature that

meéans we need.to torture
these pnnc1p1es,” Jaszi said.-

Iaszx filed a: legal brief in |-

support of the writers-on

- behalf of the American Library
Association and the Associa<

tion of Research Libraries.
Several historians had sided

--with publishers in the case out
' of the fear that freelance sto-
ries would be purged from {:
“electronic databases — creat- |-
ing holes in the historical
‘record. ‘But librarians, pointed
ouf that the material would.

only be - deleted from -elec-
tronic archives and that the
original print edmons would
still exist. -~ -

i In addition’ to The Tlmes,‘
the suit also names Newsday
Inc., Time Inc. and other pub-
lishers as defendants, The |-
Washington Post Co. was |

‘among several media compa—

nies that filed legal briefs in

support of the publishers,

e e s




| Mé.diabo_mpanies_ |
lose digital fight

" BY CHRISTOPHER STERN -

- Washington Post Service

WASHINGTON — The Supreme
- Court ruled Monday that some of the

pation’s largest newspaper and maga- .

zine publishers broke copyright law
when they failed to secure freelance
writers' permission to include their
-works in digital databases.

The 7-2 decision not only affects
hundreds of thousands of articles
stored in electronic form but also cov-
ers photographs and iltustrations that
first appeared in print and later were

itat formats. . :
*The publishers could be forced to
pay sizable damages to the freelancers
whose work they impropetly. repro-
duced as a result of the decision. Also
potentially liable are the companies
that maintain electronic databases, the
court found.
The dispute is just one of several
.battles now being waged as traditional
copyright law — written in an age of
ink and paper — is applied to the pos-
sibilities created by the information
age. :
At the heart of the publishers’ argu-
‘ment is the claim that an electronic

B PLEASE SEE MEDIA, 4
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a revision of the original maga-
zine or newspaper in which it
appeated. Copyright law
allows publishers to revise
ongmal works without the per—
mission of authors.

; 7. But the Supreme Court.dis-
i agreed. Justice Ruth Bader

are vast pools-of information
made up of thousands, if not
millions of individual articles
-+ all with little relationship to
heir original publication. The
articles are no more a revision
of an original work, wrote
i Ginsburg, than a “400-page
: novel quoting a sonnet in pass-
; mg would represent a rev1—
51on of that poem.”"

- Justices Stephen G. Breyer
i 'and John Paul Stevens dis-
i sented from the opinion. Ste-
vens wrote that a digital copy
of a print story should be
allowed under copyright law
much in the same way a news-
paper or magazine is allowed
to create Braille editions for

{ blind readers or foreign lan--
i guage versions for non-English

version of a work is effectively

Ginsburg wrote that databases

speakers. The digital versions
of a newspaper story is “little
more than a decision that
reflects the different nature of
the electronic medium,” Ste-
vens wrote. )
Although the Supreme

Court found that publishers -
. were guilty of copyright

infringement, it sent the case
to a lower court to determine
how writers should be paid.
Jonathan Tasini, a freelance
writer who first brought the

case agamst The New York.
-Timés in 1993, called on the

publishers to begm negotiating

with writers over fees for

using material in digital form
without permission.

“Now it’s time for the media
industry to pay creators their
fair share, and let’s sit down
and negotiate over this today,”
Tasind said.

The Supreme Court’s ruling
specifically addresses claims
brought by six freelance writ-
ers, including Tasini, the presi-
dent of the National Writers
Union. It also strengthens the

.hands of thousands of writers

involved in three class-action

“lawsuits pending against pub-

1gita rights case

lishers. :

Electronic databases first
began to be widely used for
cataloging news articles in the
early 1980s but it was not until
about 1995 that most newspa-

pers and magazines began

including language in free-
lance contracts that specifi-
cally gave publishers the right
to do so.

The New York Times said
Monday that it will begin purg-
ing 115,000 articles written by
27,000 freelancers because of
the decision. Times spokes-
woman Catherine Mathis said
most of the affected articles
were originally published in
the newspaper’s book review,
travel and magazine sections.

Tasini criticized The Times
move. “It is unfortunate that
we are holding ouf an olive
branch and the New York
Times is using scare tactics
and threats,” he said.

Peter Jaszi, a law professor
at American University who
specializes in copynght law,
said Monday’s ruling is among

" the first by the Supreme Court

to directly address how copy-
right law should be applied to

new media such as the Inter-

net. He said the court generally
seemed to endorse thé notion
that such rights must be explic-

_ited outlined in any contract.

“There is nothing in the dig-
ital 'world by its nature that

means we need to torture |

these principles,” Jaszi said.

Jaszi filed a legal brief in "

support of the writers on

behalf of the American Library

Association and the Associa-

tion of Research Libraries.
Several historians had sided

with publishers in the case out

"of the fear that freelance sto-

ries would be purged from
electronic databases — creat-

ing holes in the historical

record. But librarians pointed
out that the material would
only be deleted from eléc-
ironic archives and that the

original print edltlons would

still exist.
In addition to The TImES

" the suit also names Newsday

Inc., Time Inc. and other pub-
lishers as defendants, The

Washington Post Co. was’

among several media compa~
nies that filed legal briefs in

support of the publishers.
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‘Media companies
lose digital fightj e

BY CHRISTOPHEH STERN -

WASHINGTON — The Supreme

- Court ruled Monday that some of the

nation’s largest newspaper and maga-

zine publishers broke copyright law
‘when they failed to secure freelance

writers’ permission to include their
works in digital databases. '

The 7-2 decision not only affects
hundreds of thousands of articles
stored in electronic form but also cov-
ers photographs and illustrations that
first appeared in print and later were

" published in CD-ROMs and other dig~ -~

ital formats. ;
*The publishers could be forced to
pay sizable damages to the freelancers
whose work they improperly. repro-
duced as a result of the decision. Also
potentially liable are the companies
that maintain electronic databases, the
court foind. :
- The dispute is just one of several

.battles now being waged as traditional

copyright law — written in an age of
ink and paper — is applied to the pos-
sibilities created by the information
age. . 7
At the heart of the publishers’ argu-

‘ment is the claim that an electronic
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Subj: A washingtonpost.com article from fward@erols.com

Date: Tuesday, June 26, 2001 10:37:03 AM

From: register @ washingtonpost.com

To: Berger@tanhelp.com, dausten@hoosier.net, lulukiku@aol.com,
psihov@aol.com, fward@erols.com, DWALKER@EPIX.NET

You have been sent this message from fward@erols.com as a courtesy of
the Washington Post (http://www.washingtonpost.com).

This is the frontpage Business article in Monday's Washington POST. Please
note that the "non-profit" NGS corporation plans to take in $200 million a
year licensing its logo, or brand.

Fred

rd

To view the entire article, go to http://www. washlngtonpost com/wp-
dyn/articles/A40742- 2001Jun24 html

Mapping New Territory

By Martha McNeil Hamilton

National Geographic is venturing into new territory, exploring additional ways
to turn its prestigious name and black-and-yellow trademark into green.

In the past four years the Washington-based nonprofit National Geographic
Society has increased by nine times the money it raises by licensing
companies to manufacture and sell products with the National Geographic
brand name. This year it expects to sell more than $200 million worth of
products through retail outlets, and not just maps and calendars.

Coming soon: rugged backpacks and luggage; casual and high-performance
jackets designed by an ltalian manufacturer: fanciful umbrellas designed to
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withstand winds of up to 74 m.p.h.; and yellow-and-black hiking boots. The
boots, by outdoor equipment manufacturer Rugged Shark and footwear
manufacturer K-Swiss, are part of a line of National Geographic footwear
that eventually will include 110 styles.

Linda Berkeley, president of the National Geographic licensing arm, and John
Dumbacher, vice president for licensing, both worked for Walt Disney Co. and

Universal Studios before they were recruited by National Geographic three
years ago to help expand its business ventures.

National Geographic President John M. Fahey Jr. wanted to "build the brand
and support the brand in the broadest way as the television channel was
developing and the magazine was expanding," Berkeley said. The goals are to
get the society's mission in front of more people, to extend the reach of the
brand and to raise more money to support the organization's mission to
increase and expand knowledge about geography.

National Geographic has annual revenue of more than $500 million, including
membership fees and grants. It has 23 licensing partners, including the
Museum Store and First USA Bank, which issues a National Geographic
MasterCard.

National Geographic officials won't say how much licensing contributes to its
operations. The society usually gets royalties of 10 percent to 15 percent
of the wholesale price of licensed products. Rick Allen, president and chief
executive of National Geographic Ventures, which oversees the licensing,
said its contribution to the society's operations is “significant millions of
dollars” but declined to be more specific.

"We don't work that way -- to say of our total revenue five years from now
this unit is going to produce 20 percent," he said. The main question, he said,
is whether a product will help advance the organization's cause. Many deals
have been rejected because they wouldn't, he said.
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Not driven by meeting investors expectations nor tax considerations, "we
have the luxury of saying we'll do what we feel right about, what the
market's interested in and what makes sense from the institution's
perspective," Allen said.

The National Geographic Society has plenty of company from other
nonprofits in turning to profit-making activities to increase revenue. It's not

a new concept; museums have been profiting from museum stores for
decades and National Geographic itself has long sold books and maps. It also
has sold a wider range of products through its catalogue since the 1970s,
although not the new crop of branded National Geographic products.

As nonprofits have ventured into money making enterprises, they have been
criticized by competitors who don't enjoy their tax advantages. While the IRS
has required that nonprofits create taxable subsidiaries for unrelated
businesses, tax authorities have allowed other activities to operate tax-
free. The basic tests are the size of those activities and whether they are
related to the organization's exempt purpose. If they are related and don't
get too big, they have been allowed to operate under the organization's
nonprofit status, said Lisa LaMontagne, communications manager of the
National Center for Nonprofit Boards.

Turning to business ventures is a growing trend within nonprofits, resulting
from a combination of reduced government spending, economic uncertainty
and the desire to raise funds outside of grant money that often is given only
for specific programs, LaMontagne said.

In contrast to grants for specific purposes, unrestricted money from profit-
making ventures can be used for overhead and administrative expenses or
for new, experimental programs.

Dumbacher, who handles licensing negotiations, said the society's explorers
and photographers are enthusiastic participants in developing products that
will bear the National Geographic hame. Photographers helped design travel

bags in a series of brainstorming sessions, emphasizing the value of dry
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compartments and of bags that don't shout "photographer," he said.

“I would have never guessed the photographers and explorers would be so
supportive," Dumbacher said. "But it's a way to reach a new audience.”

Products are packaged with what the National Geographic Society describes

as educational materials. For instance, a $20 watch featuring a picture of a
Siberian tiger is packed in a box that includes information about the history
of the animal, its average weight, what it eats, and its habitat. Boots and
other products are designed to encourage people to get out and explore and
are packed with information about the society and its mission. "In addition,
people are helping to fund additional research and exploration with the
purchase of these products," Dumbacher said.

Although the Museum Company is the largest retailer and licensee for the
National Geographic, National Geographic products are now sold at about 150
outlets, including national parks, zoos and J.C. Penney Co., which carries its
T-shirts. Other popular items are puzzles and arts and crafts kits with
themes such as dinosaurs. "Dinosaurs have the longest life for an extinct
species," Berkeley said.

The Museum Company signed its four-year deal with National Geographic in
December 1999. "This is our largest collection as far as a collection of
merchandise that we are doing product development for," said Janee Ries,
the Museum Company's executive vice president and chief merchandising
officer. One best-seller has been wooden ballpoint pens topped with carvings
of dinosaurs, dolphins, tigers and other creatures that sell for $3.95 each.
"The pens are tremendous for us," Ries said.

At the same time National Geographic is expanding the number of items
manufactured under its name and in retail stores, the society also has been
increasing catalogue sales. Once aimed primarily at generating sales during
the holidays, the catalogue now is published 11 times a year and goes to 15
million people -- more than twice as many as three years ago.

6/26/01 America Online : Lulukiku Page 4




The catalogue is carrying an increasing number of National Geographic-
branded products as the line expands. "The goal is to evolve over time to
more and more licensed product," Berkeley said.

The profit-making ventures are part of a commitment by National
Geographic -- one of the most venerable of Washington's institutions and

best known for its magazine -- to remain relevant, Berkeley said. In addition
to licensing products to sell, the organization is promoting the National
Geographic Channel; promoting its Web site; launching a magazine for
children to be disiributed through schools with teaching guides; and providing
National Geographic Expeditions for travelers.

"Very few nonprofits have the full-fledged media outlets and range” in terms
of content that the National Geographic can offer, Berkeley said. "That kind

of scale on a global basis would be hard for even an entertainment company
to match.”
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From: register@washingtonpost.com
Message-Id: <200106261426.KAA27438@sane2.washingtonpost.com>

To: Berger@tanhelp.com, dausten@hoosier.net, lulukiku@aol.com, psihov@aol.com,
fward@erols.com, DWALKER@EPIX.NET
Subject: A washingtonpost.com article from fward@erols.com
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LEGALISSUFES

AN UPDATE ON MAJOR EVENTS

i ASMP has been in the thick of numerous legal disputes and the

following items provide an update on some of them.

APPELLATE COURT RULES IN FAVOR OF
GREENBERG OVER NATIONAL GEOGRAPHIC

The US Court of Appeals for the 11th Circuit has reversed the
District Court in Florida and ruled in favor of ASMP member
Jerry Greenberg. The main issue was whether National
Geographic could produce and sell CD-ROM versions of its print
magazine, inc:ludin,c;r Greenberg’s photographs, without his per-
mission. The trial court originally-said that Geographic could,
based on the same theory as in the trial court decision in The New

York Times vs. Tasini case. The Circuit Court in Greenberg’s case

has now done the same thing that the Circuit Court did in Tasini:
reversed and ruled in favor of the photographers and authors.
The appeals court also ruled that Greenberg is entitled to dam-
ages, court costs and attorney’s fees, which will be deterrined by
the same lower court that had first rejected his claims.

ASMP has been a major supporter of the photographer in this
case, providing financial assistance to Greenberg, consultations
with him and his attorney, and an amicus curiae (“friend of the
court”) brief on his behalf.

ASMP has also been deeply involved w1th the Tasini case,
which was argued before the US Supreme Court on March 28 (see
related item on this page.) Both cases stem from the use of copy-
righted works by publishers in digital media without permission
to do so from the creators of those works. With this win in the
Greenberg case, ASMP’s position has been upheld in the two fed-
eral Circuit Courts that have ruled on it so far. ASMP has just

learned that National Geographic has appealed the decision and

we will keep members posted on developments.

This is a big win for photographers, and both Jerry Greenberg
and his attorney, Norman Davis, of Steel Hector & Davis in
Miami, Florida, are to be congratulated. Greenberg also deserves
thanks from all photographers for having the determination to
keep going with this case in spite of all that it has cost him in
terms of money, time and energy. Thanks are also due to Patricia
Felch, of Banner Witcoff in Chicago, for writing ASMP’s amicus
curiae brief and to all those who have supported Jerry Greenberg
and ASMP’s other legal efforts through their contributions to the
Legal Action Fund.
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BY VICTOR S. PERLMAN

Recently, ASMP attended oral arguments before federal appel-
late courts in two very important cases: Tasini v. The New York

" Times and Morris v. Business Concepts.

ASMP had filed amicus curiae briefs, and otherwise support-

. ed the copyright creators, in both cases. In brief, here are their

respective details.

MORRIS V. BUSINESS CONCEPTS

This case raises the following question: “Does the copyright reg-
istration of an issue of a magazine by its publisher serve as regis-
tration of the individual articles and photographs that appear in
the magazine?‘Speciﬁcaﬂy, does the publisher’s registration with-
in three months after publication entitle the author of an article
in the magazine to ask fot statutory damages and counsel fees?”

There is no question that Business Concepts blatantly copied arti-

cles from one of the Condé Nast publications. The only question
is whether the author, in this case Lois Morris, can use Condé
Nast’s registration to allow her to sue and ask for statutory dam-
ages and attorneys’ fees.

This issue, now before the US Court of Appeals for the Second
Circuit, is being raised for the first time under the 1976
Copyright Act. Given the cost and difficulty; and sometimes

. impossibility, of registering our images, the court’s answer to this

question is very important to many, if not most, ASMP members.
ASMP’s amicus curiae brief was joined in by 13 other -
organizations, including APA, ASJA, The Authors Guild, EP, GAG,

- NPPA, and NWU.

The case was argued on behalf of the writer by David B. Wolf, of
Cowan DeBaets et al in New York. He was extremely well-pre-
pafejd and did an excellent job of presenting his case and answer-
ing E[uestiOns from the three-judge panel. Given the fact that you
cannot conclude 'a.nything worthwhile from the questions and
comments of the judges, all we can do is wait and see what the
judges decide to do. The Second Circuit is generally acknowl-
edged as the one most respected in copyright matters, so its deci-
sion is likely to be followed in other federal courts.

TASINI V THE NEW YORK TIMES ET AL

This case was argued before the US Supreme Court on March 28 :
In a nutshell, it deals with the question of whether publishers
have the right to take their print

cont, on p. 13




the-scenes aspects such as developing the
concept, choosing models, and propping the
sets. She also delves into the business of this
specialty, including working with stock agen-
cies.

Chicago’s South Side, 1946-1948
Photography by Wayne Miller
Foreword by Orville Schiell
Commentaries by Gordon Parks
and Robert B, Stepto
The University of California Press
128 pages; 104 black and white photographs;
cioth, $25; .
ISBN: 0-520-22316-0
ayne Miller, ASMP president 1954-
1955, 15 one of the U.8)s renowned

photojournalists whose career includes

being a member of Edward Steichen’s Navy-

" combat team of photographers and being . -
one of the first Wesfern photographers to

document the destruction of Hiroshima and

the survivors of the bombmg In 1946, at’
war’s end, Miller received two concurrent
Guggenheim fellowships to fund his project

to chronicle black Chicago. The South Side

community burgeoned as thousands of

" African Americans, almost exclusively from

the South, settied in the city during the
Great Migration of the World War I years.
Miller's black and white images provide a
visual history of Chicago at the height of its
industrial order, when the stockyards, steck
mills, and factories were booming. More
important they capture the intimate
moments in the daily lives of ordinary peo-
ple. Miller was adept at becoming invisible
and his photographs are full of naked, dis-

arming emotion. A few celebrities appear in

these images - Paul Robeson, Ella Fitzgerald,
Lena Horne, Duke Ellington. But most of the
images are of ordinary people in clubs and at
chureh, sporting events and parades, Gordon
Parks's memoir of poverty and hope in the
freczing tenements of the South Side suppl,c-
ments the photographs, while Robert
Stepto’s essay puts the South Side in context
in the history of postwar Chicago. The book
is a superb testament to Miller’s talent, to the
spirit of the people he photographed, and to
the moment in American history these pho-
tographs capture oo '

LEGAL ISSUES cont. from p. 6

publications and put the content in electronic databases, when the agreements between
the publishers and the authors of the articles did not specifically deal with that issue. This
is an extremely important case, and 19 other organizations joined ASMP in our brief,
including APA, ASJA, ASPP, The Authors Guild, EP, and NANPA. )

The conventional wisdom says two things about oral arguments in the federal appel-
late courts, and espec1a]ly the US Supreme Court: 1) The oral arguments do not general-
ly have any real effect on the decision, which is based on the briefs and other papers that
are filed and on the court s own, independent research. And 2}, you cannot guess how the
court will rule based on what the judges say, ask and do. ASMP’s experience is that these
observatlons are generally true. For example, after oral argument in CCNV. v. Reid, we
walked out of the Supreme Court thinking that it was impossible to call the result and
that, if we were lucky, we would win 5-4. It tﬁrned out that we won that case 9-0.

The publishers in Tasini were represented By Harvard Law School professor Laurence

'Tribe and the writers were represented by an experienced Supreme Court litigator, Larry

Gold, a labor lawyer who has represented the United Auto Workers in the past. The
author- plamnffs are members of the National Writers Union, which is part of the UAW

the enuty paying for the lawsmt The court will rule some time before July.

CALIFORNIA ILLUSTRATOR WINS SALES TAX VICTORY

In a 4-3 decision, the California Suprel_ﬁe Court ruled in favor of illustrator, Heather
Preston, in her case, Preston v. State Board of Equalization, which resulted from a random

audit of Preston by the State Board of Equalization in 1993. Preston challenged.

California’s right to require that sales tax be collected on the licenses of reproduction
rights to her artwork, which were used by clients to produce rubber stamps and children’s
books. o _ -

The seven justices unanimously agreed with Preston’s position that the copyright
licenses had been wrongly taxed under California law.

Preston’s attorney, Nicholas ‘Blonder, commented in an announcement from the
Graphic Artists Guild that, “all seven concluded that payments received by an artist for
the Hcensing ofa copyriéht interest are not subject to sales or use tax. This effectively ends

the Board’s long-standing practice of applying tax to all royalties received by an artist for
~ a copyright transfer” '

“The state got their head handed to them in a big way,” said attorney Eric Miethke,
counsel for the Graphic Artists Guild and a co-author of an amicus curiae brief filed in
the case, in which ASMP joined. ASMP has been working with the Guild in pursuing sales
tax reform for artists throughi the State Legislature and the Board of Equalization for sev-
eral years.

The outcome is great news for photographers because it achieves the result that we
have been seeking for years. ASMP has been working in the California Legislature and
courts on this issue for quite some time, in concert with the GAG and other organiza-
tions. Since this is a state is'sge, our California representation has been through attorney
Christine Valada, formerly a photographer, ASMP member, and ASMP national board
member, We have been fighting to make it clear that California sales tax does not apply
to licensing copyright usages. This case, finally, may have put this issue to rest, o
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. Washmgton Past Service

" Medla oompanle_s
lose. digital ﬂght '

BY CHH[STOPHER STERN :

WASHING’I‘ON The Suprcme
Court ruled Monday that some of the
nation’s largest newspaper and maga-
zine publishers broke copyright law

“when they failed to secure freelance
writers’ permission to include thcxr'

works in digital databases.

The 7-2 decision not only-affects
hundreds of thousands of articles
stored in electronic form but also cov-
ers photoglaphs and illustrations that
first appeared in print and later were

" published in CD-ROMs and other dxg—~ -

ital formats.

-'The publishers could be forccd to
pay sizable damages to the freelancers
whose work they improperly. repro-
duced as a result of the decision. Also
potentxally liable are the companies
that maintain electronic databases, the
court found.

The dispute is just one of several

.battles now being waged as traditipnat

copyright law — written in an age of
ink and paper — is applied to the pos-
sibilities created by the mformanon
age.

At the heart of the publishers’ argu~

‘ment is the claim that an electronic

b PLEASE SEE MEDIA, 4€
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a revision of the ongmal maga-

|- zine or newspaper 1n which it

appeared. Copynght law
allows. pubhshers to revise
'ongma.l works without the per-
mission of authors.-

-7 But thé Supreme Courtdis-
-agreed. -Justice. Ruth Bader

are vast poolsof information
tnade up of thousands, if not
m11110ns of individual articles
& all with little relationship.to

! their original publication, The

art1cles are no more a revision
‘of an original work, wrote
Ginsburg, than a “400- -page
; novel quoting a sonnet in pass-
Ing would represent a revr-
,sron of that poem,” " -

i Iustlces Stephen G. Breyer
’ and John: Paul Stevens- dis-
Sented from the opinion. Ste-
vens wrote that a digital copy
of a print story should be

much in the same way a news-
paper or magazine is allowed

T
-——-q. - ‘_.A-.,_ — g

Versmn of a work is effectwely

. Ginsburg wrote that databases

ailowed under copyright law

to create Braille editions for-
C _bhnd readers or foreign lan--
i guage versxons for non-Enghsh

l 40 The Herald TUESDAY JUNE 26, 2001

& -

-,..reelancers wm d

speakers. The digital versions

- of a newspaper story is.“little

more than a decision that
reflects the different nature of

_the electronic medium,” Ste-
vens wrote: ’ :

"~ Although. the - Supreme :
Court found that publishers

. were guilty of copyright

1nfr1ngement it sent the case .

to a lower court to determine -

how__ writers should be paid. -

: Jonathan Tasini, a freelance
wnter who first brought the
case agamst The New . York .
“-Times in 1993, called on the -
publishers to begin negotiating -

with writers over fees for
using material in d1g1ta1 form
without permission.. .

“Now it’s time for the med1a
industry to pay creators their

_.fair share, and let’s sit down

and negotiate over th.lS today
Tasini said:

The Supreme Coutt’s rulmg' .

spec1ﬁca11y addresses claims
brought by six freelance writ-
ers, including Tasini, the presi-
dent of the National Writers

Union. It also strengthens the -
_hands of thousands of writers’
involved in three class-action

lawsuits pending against pub-

e AL e

began to be widely used for
cataloging news articles in the
early 1980s but it was not until
about 1995 that most newspa-

pers and magazines began

including language in free-
lance contracts that specifi-

cally gave pubhshers the right.

to do so.
The New York Tlmes said

Monday that it will begln purg-

ing 115,000 articles written by

27,000 freelancers because of -

the decision.’ Times spokes-

woman Catherine Mathis said o

most of the affected articles

‘were originally published in
the newspaper s book review,
_travel and ‘magazine sections.

- Tasini criticized The Times

move. “It is unfortunate that

we are holding out an olive
branch and the: New' York

Times is using scare tactzcs

and threats,” he said.
Peter Jaszi, a law professor

. at American University who
- specializes in copynght law,

said Monday’s ruling is among

 the first by the Supreme Court

to directly address how copy-

- right law should be applied to

-

1g1ta nghts case

new media such as the Inter—_
net. He said the court generally
seemed to endorse the notion' |
that such rights mist be explic-

- ited outlined in any contract,

“There is nothing in the dig-

" ital 'world by its nature that
-means we need-to- torture

these principles,” Jaszi said.-
Jaszi filed a legal brief in

- support ‘of the writers-on
- behalf of the American Library

Association and the Associa-
tion of Research Libraries. .
Severai historians had sided }

- with publishers in the case out

of the fear that fréelance sto-
ries would be purged from.

~electronic databases — creat- |-

ing holes in the historical

‘record. But librarians pointed.

out that the material would
only be - deleted from eléc-
tronic archives and that the
original print editions. would
still exist. .
‘In addition to The Tlmes '

" the suit also names Newsday

Inc., Time Inc. and other pub-~
lishers -as defendants. The
Washiington Post Co. was"
among several media compa-

_nies that filed legal briefs in | :
support of the publishers.




LEGALISSUES

AN UPDATE ON

{ ASMP has been in the thick of numerous legal disputes and the
following items provide an update on some of them.

APPELLATE COURT RULES IN FAVOR OF
GREENBERG OVER NATIONAL GEOGRAPHIC

The US Court of Appeals for the 11th Circuit has reversed the

District Court in Florida and ruled in favor of ASMP member

jerry Greenberg. The main issue was whether National
Geographic could produce and sell CD-ROM versions of its print

magazine, including Greenberg’s photographs without his per-

mission. The trial court originally-said that Geographic could,
based on the same theory as in the trial court decision in The New

York Times vs. Tasini case. The Circuit Court in Greenberg’s case’

has now done the same thing that the Circuit Court did in Tasini:
reversed and ruled in favor of the photographers and authors.

The appeals court also ruled that Greenberg is entitled to dam- |

ages, court costs and attorney’s fees, which will be determined by
the same lower court that had first rejected his claims.

ASMP has been a major supp(-).rter of the photographer in this
case, providing financial assistance to Greenberg, consultations

with him and his attorney, and an amicus curiae (“friend of the °

court”) brief on his behalf.
ASMP has also been deeply involved with the Tasini case,
which was argued before the US Supreme Court on March 28 (see

related item on this page.) Both cases stem from the use of copy-

righted works by publishers in digital media without permission
to do so from the creators of those works. With this win in the
Greenberg case, ASMP’s position has been upheld in the two fed-
eral Circuit Courts that have ruled on it so far. ASMP has just
learned that National Geographic has appealed the decision and
we will keep members posted on developments. _

This is a big win for photographers, and both Jerry Greenberg
and his attorney, Norman Davis, of Steel Hector & Davis in
Miami, Florida, are to be congratulated, Greenberg also deserves
tharks from all photographers for having the determination to
keep going with this case in spite of all that it has cost him in
terms of money, time and energy. Thanks are also due to Patricia
Felch, of Banner Witcoff in Chicago, for writing ASMP’s amicus
curiae brief and to all those who have supported Jerry Greenberg
and ASMP’s other legal efforts through their contributions to the
Legal Action Fund.
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JOR EVENTS

BY VICTOR S. PERLMAN

Recently, ASMP attended oral arguments before federal appel-
late courts in two very important cases: Tasini v. The New York
Times and Morris v. Business Concepts.

ASMP had filed amicus curiae briefs, and otherwise support-

. ed the copyright creators, in both cases. In brlef here are their

respective details.

MORRIS V. BUSINESS CONCEPTS

This case raises the following quesﬁon: “Daoes the copyright reg-
istration of an issue of a magazine by its publisher serve as regis-
tration of the individual articles and photographs that appear in _
the magazine? queciﬁcally, does the publisher’s registration with-
in three months after publication entitle the author of an article

in the magazine to ask for statutory damages and counsel fees?”

A There is no question that Business Concepts blatantly copied arti-

cles from one of the Condé Nast publications. The only quéstion
is whether the author, in th_is case Lois Mortis, can use Condé

~ Nast’s registration to allow her to sue and ask for statutory dam-

ages and attorneys’ fees.

This issue, now before the US Court of Appeals for the Second
Circuit, is being raised for the first time under the 1976
Copyright Act. Given the ‘cost and difficulty; and sometimes

. impossibility, of registering our images, the court’s answer to this

question is very important to many, if not most, ASMP members.
ASMP’s amicus curiae brief was joined in by 13 other

- organizations, including APA, ASJA, The Authors Guild, EP,' GAG,

NPPA, and NWU. _

The case was argued on bebalf of the writer by David B. Wolf, of
Cowan DeBaets et al in New York. He. was extremely well-pre-
par'e:jél.'and did an excellent job of preséﬁting his case and answer-
ing Ziuestions from the three-judge panel. Given the fact that you |
canriot conclude anything worthwhile from the qﬁestions and
comments of the judges, all we can do is wait and see what the
judges decide to do. The Second Circuit is generally acknowl-
edged as the one most respected in copynght matters, S0 1ts deci-
sion is likely to be followed in other federal courts.

TASINI V. THE NEW YORK TIMES ET AL

" This case was argued before the USlSupreme Court on March 28.

In a nutshell, it deals with the quesfion of wliethf_:r publishers
have the right to take their print '

cont. on p. 13




the-scenes aspects such as developing the
concept, choosing models, and propping the
sets. She also delves into the business of this
specialty, including working with stock agen-
cles.

Chicago’s South Side, 1946-1948
Photography by Wayne Miller
Foreword by Orville Schell- -
* Commentaries by Gordon Pirks.
and Robert B. Stepto -
The University of California Press
128 pages; 104 black and white photographs;
cloth, $25;™ '
ISBN: 0-520-22316-0 _‘
. ayne Mjller, ASMP presidept 1954-
1955, is one of the U.S’s renowned

photojournalists whose career includes

*being a member of Edward Steichen’s Navy

"combat tearn of photographers and being-

" one of the first Western photographers to
document the d_estn_]ctibn of Hiroshima and
the survivors of the bombing. In 1946, at

~ war’s end, Miller received two concurrent

Guggenheim fellowships to fund his project

" to chronicle black Chicago. The South Side

 community burgeoﬁed as thousands of *

" African Americans, almost exclusively from
the South, settled in the city during the

Great Migration of the World War II years.
Miller's black and white images provide a
visual history of Chicago at the height of its
industrial order, when the stockyards, steel
mills, and factories were booming. More
important they capture the intimate
moments in the daily lives of ordinary peo-
ple. Miller was adept at becoming invisible
and his pbotographs are full of naked, dis-
arming emotion. A few celebrities appear in
these images - Paul Robeson, Ella Fitzgerald,
Lena Horne, Duke Ellington. But most of the
images are of ordinary people in clubs and at
church, sporting events and parades. Gordon
Parks’s memoir of poverty and hope in the
freezing tenements of the South Side supple-
ments the photographs, while Robert.
Stepto’s essay puts the South Side in context
 in the history of postwar Chicago. The book

" is a superb testament to Miller’s talent, to the

spirit of the people he photographed, and to

the moment in American history these pho-

tographs capture oo

LEGAL ISSUES cont. from p. 6

publications and put the content in electronic databases, when the agreements between

the publishers and the authors of the articles did not specifically deal with that issue. This

is an extremely important case, and 19 other organizatioris joined ASMP in our brief, '
including APA, ASJA, ASPP, The Authors Guild, EP, and NANPA.

The conventional wisdom says two things about oral arguments in the federal ‘appel-
late courts, and especially the US Supreme Court: 1) The oral arguments do not general- -
ly have any real effect on the decision, wh1ch is based on the briefs and other papers that
are filed and on the court’s own, Independent research. And 2), you cannot guess how ‘the
court will rule based on what the judges say, ask and do. ASMP’s experience is that these

. " observations a.re generally trie. For example, after oral argument in CCNV v, Re1d we

walked out of the Supreme Court thinking that it was unposs1ble to call the result and _
that, if we were lucky, we would win 5-4. It turned out that we won that case 9-0.

The publishers in Tasini were represented by Harvard Law School professor Laurence
Tribe and the writers were represented by an experienced Supreme Court litigator, Larry
Gold, a labor lawyer who has represented the United Auto Workers in the past The
author.—plamtlffs are members of the National Writers Umon_, which is part of the UAW,
the entity paying for the lawsuit. The court will rule some timé before July.” .

CALIFORNIA ILLUSTRATOR WINS SALES TAX VICTORY

In a 4-3 decision, the California Supreme Court ruled in favor of illustrator, Heather
Preston, in her case, Preston v. State Board of Equalization, which resulted from a random
audit of Preston by the State Board of Equalization in 1993. Preston challenged
California’s right to require that sales tax be collected on the licenses of reproduction
rights to her artwork, which were used by clients to produce rubber stamps and children’s
books.

The seven justices unanimously agreed with Preston’s position that the copyright
licenses had been wrongly taxed under California law.

Preston’s attorney, Nicholas Blonder, commented in an announcement from the

" Graphic Artists Guild that, “all seven concluded that payments received by an artist for

the Iiceﬁsing_of a copyright interest are not subject to sales or use tax. This effectively ends
the Board’s long-standing practice of applying tax to all royalties received by an artist for

- a copyright transfer.”

“The state got their head handed to them in a big wa}f, sald attorney Eric Miethke,
counsel for the Graphic Artists Guild and a co-author of an amicus curiae brief filed in

' the case, in which ASMP joined. ASMP has been working with the Guild in pursuing sales
. tax reform for artists through the State Legislature and the Board of Equalization for sev-
-eral years. '

The outcome is great niews for photogi'aphers because it achieves the result that we
have been seeking for years. ASMP has been working in the California Legislature and
courts on this issue for quite some time, in concert with the GAG and other organiza-
tions. Si_nee this is  state issue, our California representation has been through attorney
Christine Valada, formeﬂy a photographer, ASMP member, a}hd ASMP ndﬁohal board
member, We have been fighting to make it clear that California sales tax does not apply
to licensing copyright usages. This case, ﬁna]ly, may have put this issue to rest. e
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MORE GOOD LEGAL NEWS

JERRY GREENBERG AND NATIONAI. GEOGRAPHIC

There is more good legal news for ASMP members and other photographers: The U.S. Court of Appeals for the 11th Circuit has just
rejected Ken Starr’s petition on behalf of National Geographic in the copyright infringement lawsuit by Ierry Greenberg against National
Geographic for its unauthorized use of his photos on Geographic's _CD—ROM. This means that Geographic’s only hope for overturning
the rulrng that they ihfringed Jerry’s copyrights-is if they can convince the U.S. Supreme Court to take the case in the first place, and
then to rule in Geographic;s favor and reverse the 11th Circuit. The chances of both of those things happening look slim. ASMP has been
playing an active role in this case and in supporting Jerry since the begmnmg _ _ '

Any photographers who have pubhshed photographs in National Geographic should take a careful look at their contracts (of which
there are many varrauons) and see if Geogmphlc appears to have violated their rights when it reproduced and dlstnbuted every one of
its 1ssues on CD-ROM. You may have a valid 1nfr1ngement cIalm wa1t1ng to be made ASMP will keep you posted

PROGRESS IN INTERNET COPYRIGHT CASE WITH ARRIBA SOFI' CORP

There is progress in the case of ASMP member Les Kelly v. Arriba Soft Corp. (now known as Ditto. com) After months of silence since
ASMP filed brrefs in the Ninth Circuit the better part of a year ago, the Court has now listed the case for oral argument on September
10, 2001 This case will help define the limits of copyrlght in the Internet world.

Ditto.com, formerly ArribaVista, provrdes 4 Web site that uses a robot to search the Internet for photographs and then dlsplays those
photos, literally millions of them, in searchable form on its Web site. It does this w1thout any permission from the photographers or
from the owners of the Web sites from where the photos came. ' ' '

Kelly sued for copyright infringement. A U.S. District Court Judge in Southern Cahfornra ruled against Kelly, saying that this was a
case of fair use. ASMP was outraged at that decision and arranged for legal representation for Kelly to take and appeal. ASMP also filed
an amicus curiae brief in his support. The decision in this case will affect all ASMP members and all the owners of Web sites such as
Webshots, Alta Vista, and similar sites that give viewers access to photos without permission from the copyright owners. It should

answer the question of whether every' photo that photographers put up on the Internet automancally becomes falr game.
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- LEGAL DEVELOPMENTS
. National Geographic Faces New Claim _ “
f'ﬁ_-f,‘fBOSTON—-A federai court has’ reJected Natronal_ A
: :'Geographrcs request to ‘dismiss photographer;
'L';,Shawn Henry’s c[arm for breach of contract ruling |
“that he is entltied to a trral because the contract:
s ambiguous ' L R PRI s
‘Henry’s claim stems from a 1995 Natronal":_
‘Geographrc assrgnment for. whrch he was hired |
~:to shoot travel photosin- New England. The pic- |
tures. were intended’ for a book called. Drrvrng.'_. '
~ Guide. to New England Henrys contract trans-- |
--‘ferred all copyrlghts to the photos to: Natronalf
;g,"Geographfc But.the’ contract also: sard ‘Nosec- |
: ondary usage of: the photographs unrelated to: .
_the Book is granted to Na_tronal Geographrc'.f
'fand/or other. parties. oo
' Henry sued last year after the'Geogmphrc refuse;-_'
| .to pay him_a fee for re- usrng 43'0f the Drrvrng Gurdej:‘:_ i
'-'_'plctures in another product called. Trip. Planner. “I.|
' 'was told thelr legal department fhad inte preted‘_’ f;

[my original contract] as allowing the use without additional payment,”
Henry says.“But they've created a whole new product. By our reading of the
contract, they didn’t have permission to do that.”

In court papers, the Geographic argued that it owns the copyright, so the
use was legal. The Geogra'phr’c went on to say that even if it doesn’t own

the copyright, the use was Iegal because the Trip Planner and Driving Guide

are related products.

- Atrial has been scheduled for September. - -

Henry observes, “It's a career-altering exercise to butt heads with them,” -
he says. “Their position is they can do questionable things and not suffer
for it because most people aren’t willing to give up their-relationship with
National Geographic to do that. But | found it kind of bullying.”
~ In other legal news related to National Geographic, the 11th Circuit
Court of Appeals has declined an appeal from Kenneth Starr, lawyer for
the publisher, to reconsider its decision in Greenberg v. National Geo-
graphic Society (NGS). The court ruled in that.case that the Society vio-
lated photographer Jerry Greenberg’s copyrights by reproducing several
of his images on a CD-ROM version of the NGS archives. The Society ar-
gued that the CD constituted a mere revision of the printed magazines,
but the court said the CD was a separate product requiring permission
from contributors.

The NGS has ﬂled a petrtron for appeal to the U.S. Supreme Court.




};;];I.EGAI. DEVELOPMENTS
'af:-',i,-'Nat:onal Geographu Faces New Clalm
'_“'j,':--BOSTON—A federal: court has rejected Natronal
“,?;"Geographrcs request to dlsmlss photographer :
" Shawn: Henry's claim’ for’ breach of contract; rulrng.‘-
_‘:.""-'that he is: entltled to a trral because the contract}' .
rs amblguous S )
Henrys clarm stems from a, 1995 Natronal
;-”-I-'Geogmphrc assrgnment for whlch ‘he was hired o}
" to shoot travel photos.in. New: England, The ‘pic-: |
tures were. rntended for a. book called Drrwng 1
-Gura‘e to New England He‘nrys contract trans-‘. :

A:i"‘:,:Geographrc Bu’t the
?i”ondary usage of the

ad interprete

f."‘was told ’cherr legal department

[my original contract] as allowlhgflthe'use*_without additional payment,”
Henry says. “But they've created a whole new.product. By our reading of the
contract, they didn't have permission to do that.” o

In court papers, the Geographicargued that it owns the copyright, so the
~ use was legal. The Geogrcrphic went on to say that even if it doesn't own |

“the copyright, the use was legal because the Trip P!anner and Driving Guide
are related products.. =~ = -

- Atrial has been. scheduled for September .

Henry observes, “It’s a career-altering exercise to butt heads with them,
he says. “Their position is they can do questlonable ‘things’ and not suffer
for it because most people aren’t willing to give up theirrelationship with..
National Geographic to do that. But | found it kind of bullying.” -

~In other legal news related to National Geographic, the 11th Circuit
Court of Appeals has declined an appeal from Kenneth Starr, lawyer for
the publisher, to reconsider its decision in- ‘Greenberg v. National Geo-
graphic Society (NGS). The court ruled in that.case that the Society vio-
lated photographer Jerry Greenberg's copyrights by reproducing several
. of his images on a CD-ROM version of the NGS archives. The Society ar-

gued that the CD constituted a mere revision of the printed magazines,

but the court said the CD was a separate product requiring permr55|on
from contributors.

The NGS has filed a’ petitron for appeal to the us. Supreme Court
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The Supreme Court may soon be dealmg wrth

'."‘.---_'.;'{7another questlon on. dlgrtal copyrrghts The Na-n-w-*
f::;_j"tronal Geographrc Soclety (NGS) has petrtroned
" 'the high. court to hear its case agarnst photogra—:;}};ﬁ_
i pher- Jerry Greenberg. In March, the 11th’ Crrc'ult'":f‘
-'-’_-:'--:7*'_'}.Court of’ Appeals found that the NGS mfrmged
-f'-.:'-j'._,-.ffGreenbergs copyrlght by usmg hlS photos in. |ts
"f:_f;'ﬁi_'f_.g-}Geographlc CD-ROM series . Wrthout permrssron
ff,;’..'-f“The circuit court also’ reJected the pubhshers ar--‘:-:r
f‘.;!f'ﬁ-}i-;-gument that the CD- ROM is a “revision” of: the v
~print magazine. Unlike the drsputed databases m‘“‘
;_?’.f;f::-;:Tasrnr however, the CD-ROMs reproduced everyar::
- ticle and: photo as they appeared in_print; but::
j-:;_,;.i”;added new: elements mcludmg an mtroductory
,f';-';,_--':;?montage featurmg Green berg’s images. (See PDN, -
.?'.f}f,_'N\ay Natronal Geographrc Socrety Rullng A MaJor
":ff_;?i_;_'_;erctory For Photographeré ") If the hlgh cout
_'??f,;g-r?“agrees to hear Greenberg theJustrces may revrsrt

- lthe, questlon of ! context in deﬂmng an allowa bIe57-i%'-55'3 '
-f"'*l}'_ffrevrsron A decision on the NGS. petltron lsw'ﬂex—

‘ fj;_f;-::.;f;pected When the court reconvenes in the fal! O




The Supreme Court rnay soon 1 be deahng w:th
f?_-;;'{another questlon on. dlgltal copyrrghts The: Na-‘_};ff;
" tional Geographlc Soc:ety (NGS) has- petrtlonedj.j;?;"”
the high court to hear its case agalnst photogra
< pher Jerry. Greenberg In March, the. 11th Circui
- Court of Appeals found that the NGS. mfrrnged_-’fi
i,‘:*x;ff(iureenberg:-'. copyrlght by usrng hrs photos in. zt
fff;}{-Geographic CD-ROM series: wrthout permrssro:
‘f‘;,'ff”‘The circuit court also reJected the publsshers a
".‘5;}?_.‘\gument that the CD-ROM is a “revision” of: th
- print:i magazrne Unllke the d|sputed databases i
";:-:;"Tasrnr however the CD- ROMS reprod uced every-a
rcIe and photo as they appeared in prlnt
-_'j{;f-_.:fadded new- elements mcludmg an rntroductor
;g:-f-:f-kmontage featurlng Green berg s images. (See PDN_,—;;
" May, “National Geographic Socrety Rulmg A Major
_‘.‘-‘_“_;Q.-,,';Vrctory For Photographeré ") If the' hlgh cou
j='f:f*%;j"'_agrees to hear Greenberg the Justlces may ! revu'srt
“the, questlon of ! context in defining an’ allowabl
" revision. A decrsron on the NGS_..:pet,ttro'n"' ‘
if'i;;;flpected when the court reconvene'sf_ the fa




Tasini deCISIon upholds artlsts rlghts

| By Holly Stuart Hughes

| SUPREME COURT RULES FOR CREATORS

N ITSFIRST COPYRIGHT CASE INVOLVING DIGITA

: ’publlshlng The New York Times'v. Tasrm (Dock
| iet.No.oo- 201}, the u.s. Supreme Court ruled 0l

lune: 25 that. newspapers rnfrmge the copy

' :-'._nghts of freelance authors: by:: placmg their

| ‘works-on electronic databases without permls—
sion. Though the case centers onwrittenworks,

‘In.a 7-2.decision (Justices Stephen Breyer and

of; Nledla Photographers (ASMP) whlch filed 3

fnend ofthe -court br|efon behalfofthe authors=
! f;'The case began in' 1993 when’ Natlonaf Wnters‘
- JI: Unlon {(NWU) president Jonathan Tasini and five.

i other freelance writers’ sued The New, York Trrnes

Newsday and Tlme Inc. for the unauthorized: use:

. oftheu’ articles in online and CD-ROM databases. . record, but wilk actually provide little help to ay-

Publlshers had argued th at electron:c archwes'ii_f‘ thors In a footnote; Breyer wrote, “Today's decr-
Iand databases are a permmsrble reV:sxon"oftherr,L_‘l’,‘ fon:

'publlcattons Under-Section 201(c) of the copy-:' :

1 ;\nght law publlshers of “celiective works"—-news-
papers;:

ilm reprlnts A district: courtJudge ruled for. the

"publlshers in:1994, but the Second: Clrcmt Courtl'."
'overturned the deCIslon ln 1999, rullng that the

‘data bases constrtute 3. whotly new work.:-

not authorize the copyright at issue here.” A data-

} ,base user, Gmsburg noted caI!s up separate arti-

cles ! standmg alone and not in context.” Under
;the copynght law, contnbutors to coilectwe works
stiil hold and benefit from the. copynght to their.

; ‘mdnndual works Glnsburg quoted a letter by the ;
1l " Register of Copyrlghts that -said, [freelancers],'
-l #have exper:enced 5|gnn‘=cant economic loss” due"

iz'Inew] opportunltles to explo:t authors’ works.”
~ immediately after the decision, The Times. and

_-‘other publ|shers announced they would remove-'r“
“thousands of freelance articles from thelr data:

R magazines -and" other . collections " of .

aE copyrlghted materla[-—don t need the copyr:ght .
' -_holders permissions to produce re\nsmns such as
| . evening: editions of a daily" newspaper or mlcro-‘

bases Th|s action contradlcts urgmgs frorn the
court that publishers should pay the, authors
rather than destroy historical archives:* “The put
Ilshers and if necessary the courts and Congres
should draw on, numerous ‘madels for. remus

 nerating authors.” These models include ASCA '
‘ . like Ilcensang agencies. STy
i thedecision. marks a. wctory for-all freelance..;”'
R creators—mcludmg photographers T

The National Writers Union has already set up

the Publtcatlon nghts Clearinghouse to collect li-
_ . 5cens|ng fees Tas:n| also announced that the NwL,
.,"John Paul.Stevens dissenting), the high court up--

‘-held-a Second Circuit ruhng that Lexis/Nexis, The
New York Times On. Disc. and other sea rchable. :

s party to one of at least three class actron= law-

suits agarnst the publishers.
ASMP recently proposed a rights clearmghouse
i r_photographers However, Perlman said it.was.

'tooearly to speculate how the lower court would
determtne compensatron

iThe Tasinicase applies only to free!ancers‘

'whose contracts did not'cover electronic usage.
'W:th this. dec:smn publ:shers can no longer as-

ume that they-have the right to reproduce works

'e]ectromcally, but freelancers can.still sign away
"l.h_Ell' electronic rights. if they choose. In his.dis-

senting opinion, Justice Breyer noted that since

“1995,", The New. York Times has demanded elec-
‘tronic rights from freelancers but pa:d them no )

addltlonal royalties. : .
Breyer argued that the Tasini decision hurts :

_'-lthe public'who want access to the historical |

--.'-consequence of encouragmg publlshers to de- ‘
..mand from freelancers a completetransfer, of
"copynght ‘The question now Is whether or not i
. free[ancers will give in to'such demands.”

"The Supreme Court may soon be dealmg Wltl'l :

:--another question on drgltal copyrights. The Na-

onal’ Geographu: Society (NGS) has pet|t|oned

“the; high court to hear its case against photogra—

7.pher Jerry Greenberg In-March, the ith- Circuit’
-~ Coust ‘of Appeals found that the NGS infringed
'=",Wnt|ng forthe majonty,Supreme CourtJusUce i

[Ruth Bader Ginsburg stated,"Section 201(c) does9"f="';:Geographxc CD-ROM series without permission

“The circuit: court also rejected the publisher’s ar-
--:gument that ‘the’ CD-ROM is a “revision” ofs the.

Greenberg's copyright by using his photos in. its

rint: magazine. Unlike the disputed databases in-
asini, however,the CD-ROMs reproduced every ar ,
|cle and photo as they. appeared in print, but .

” .added_new_ elements, inciuding an introductory:
.montage featuring Greenberg's images. (See PDN,
K ..May, "National Geographic Saciety RulmgAMaJor "

to a "digital, revo[utlon that has gwen ‘publishers. ':-1_-V|ctory For ‘Photographers.”} If the high cou t '

e agrees to hear Greenberg the justices may revisit .

he question of “context” in defining an allowabl_e

“revision. A decision on the NGS petition is ex

ected when the court reconvenes in the fali. [




ol Tosmr decr51on upholds artlsts rlghts
| -_-By Holly Stuart Hughes

'[N ITS FIRST COPYRIGHT. CASE. .NVOLVING DIGITAL'

publlsh:ng, The New York Trmes V. Tasrnr (Dock

, :rlghts of. freelance authors by plac:nlguther_
I ‘works.on electronic databases without: permis-’

i ‘sion.Though the case centers on written works,
| the: decision. marks a vnctory for all freelancet

| creators——lnciudmg photographers.:.

“In"a -2 decision (Sustices Stephen. Breyer andc
B __'John Paul.Stevens dissenting}, the: high court'up-"

1 helda Second Circuit ruling 1 that LEXIS/NEXlS The':
- New York T|mes On Dlsc and other searchable L

. hould draw on numerous rnodels for
neratmg authors " These models lnclude ASCAP-
o like Ircensmg agencies, o

remu-

!The National Writers Union has, aiready set up

the, Publrcat:on Rights Clearinghouse to collect i

censing fces Tasini also announced that the NwWU
" is.party to one.of at least three class- action‘ faw-
“sulfs against the publishers. "~

« ASMP recentiy proposed a nghts clearrnghouse
for_photographers However, Periman said it-was

‘too early 1o speculate how the lower court would

13 'determme compensatlon

S Unlon (NWU) presrdent Jonathan Tasmr and flvej
i other freelance writers’ sued The Neyr. York Times, ...
"Newsddy and Time Inc. for the unauthorized use . the: public'whe want access to the. historical
it of theirarticles in onllne and CD-ROM databases.

" publishers had argued that electronic-archives

and databases.are a permlssrble revmon" ofthelr.

publlcatrons Undet. Section’ 201(c) of .the- copy- i

.. Jight law, publishers of “collective works’—news:

papers, magazines “and® other collectrons of.;

copyrighted materral-——dont need ’the copyrlght

holders permissions to produce rewsrons suchas ©
:A_evemng editions of 3 daily newspaper or. micro-: "
4 film repnnts A district: ‘court judge. ruled for the "
publlshers in 1994, but the Second Circuit Court”
overturned the decrsmn in 1999, rul:ng that the

databases constitute a wholly new work.:

o ertlngforthe maJorlty, Supreme CourtJustlce; _
| . Ruth Bader Ginsburg. stated, “Section 201(c) does

"not authorlze the copyrrght ati ISSUE here.” A data-
base user, Glnsburg noted, calls up separate arti-

cles! standmg alone and: not.in context.”” Under.
the copynght law, contnbutors to collectlve works:‘

still hold and: benefit from'the copynght to the

5 'lndlwdual works Gmsburg quoted a letter by the

b _"-_Reg|ster of Copyrights that said, "[freelancers]
i have expenenced S|gn|ﬂcant economic loss” due
-} toa“digital revolution that has given publ:shersﬁ

] JJ-.[new] oppor‘cumtles to explort authors’ works.”
- Immediately after the decision, The Times and -
other publishers announced they would’ rermoye *.
'thou ands of free]ance art:cles from, thelr data-

X ';The Tosmr case applies.only’ to freelancers
‘whose contracts did not' cover electromc usage

ith. this decision, publishers can no- longer as-
ume th at they have the right to reproduce works
e]ectronlca!ly, but. freelancers can, still sign away

I.'l:hElI‘ electromc rights if they choose. In his. dis-

entmg oplnlon justice Breyer noted that'sin
‘1995, The New! York Times has demanded elec-
omc'rlghts from freelancers but pald them no -
dditional royalties.. .

Breyer: argued that the Tasini decls:on hurts :

record, but wiil actually provide little help to au-

‘th_ors In a footnote Breyer wrote, “Today's decr-

: on: m favor of authors may have'the perverse
consequience of - encouraging publlshers to’de-

.mand_from freelancers a ‘complete-transfer, of
"copyrlght “The: quest:on now is whether or not
- freelancers will give in to such demands.

‘The Supreme Court may soon be dealmg wrth
another question on. dlgltal copyrlghts The Na-

- tional Geographlc Society (NGS) has petitioned
the high. court to hear its case against photogra-
‘pher Jerry Greenberg. In March, the 11th’ Circuit
- -Court.of Appeals.found that the NGS mfrmged
';_'Greenbergs copyright by using his photos in:its

Geographlc cD- ROM series without permlssmn
The’ C|rcu|t court also rejected the publisher's-ar-

\gument that the CD-ROM is a “revision” of: the
‘print:magazine. Unlike the dlsputed databases in

asrm however the CD-ROMs reproduced every ar:

ticle and photo as they appeared in print, but.
‘added new elements, including an introductory,”: f§ i
:-:montagefeaturlng Greenbergsrmages (SeerDN, " | |
‘May, "National Geographic Soclety Ruling A Major - o
«Victory For Photographers.”) If the high court §

agrees to hear Greenberg, the justices may revisit

“the, [question of “context”in defining an allowable
Crevision. A decision on the NGS petition is ex-

pected when the court reconvenes in the fall. 0]




The Supreme Court may soon be dealrng wrth
”-;'_{*_‘-another questron on. drgltal copynghts The Na-s:
,‘f_‘.__,tronal Geographrc Socrety (NGS) has petrtroned
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RIGHTS VIEWPOQINT

A LANDMARK DECISION

vative justices, resoundingly ruled that publishers had been, effectwely, steal-
ing our work by selling to electronic media without our permission works we
“had sold them for print use. Nice racket if you can get away with it. Justice
' Ruth Bader Ginsburg wrote that the solution to deal with the WIdespread theft
* " was for authors and publishers to agree to enter into agreements that allowed -
- continued electronic usage of our works in return for royalfy paymerits.

The reaction from the industry? So far,
~ hard-ball recriminations. Thumbing their

nose at the Supreme Court publishers are
threatening to delete thousands of articles
from electronic archives unless authors
sign away their future rights in perpetuity
.and any claims to compensation for the

.~ past illegal use of our work. They didn’t
. haveto wprk too hard to come up with the

unconscionable contracts; for the past five

_ years, because we stood up for our rights,
many of them have been bludgeoning free-
lance creators to sign away their rights in
perpetuity, for no additional money, for all
new works.

Our fellow artists in the music business.

fare no better. The ante for an artist to even
get in the door with a major record com-
pany is to completely sign away her rights,

~ which she can get back after 35 years (the

so-called reversion right). And that’s not
good enough for the record companies.

- Last year, they slyly slipped through a piece

of congressional legislation to take-away
even those reversion rights, They got
caught red-handed and the bill was

- repealed. But the message is clear: récord
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But the battle Ls not over BY: JONATHAN TASINI ._:_.'::

he U.S. Supreme Court decision in the landmark electronic rights Ea_se_ isa |
huge victory for freelance writers, phdt_ographers and illustrators. But b_eyoﬁd:
its specific legal precedent, the ruling illuminates a wider, unrelenting war'-
_against creators of every stripe, a battle that is a threat to the survival of inde-

~ pendent thought, our culture.and freedom of eicpfession EvéryWhere one
) looks, creators are under assault by the media cartel Take freelance wnters
The Supreme Court, in a 7-2 decision joined by liberal and conser-

‘ing', we cannot continue to create new
works. If we do not control our works, th_e - '
media cartel will decide what information-

' the public has and at what price. So, the
average person has a real, personal in’téréét_ B

in supportmg writers in a boycott or strike

agamst a media company.

coinpanies will ‘assault their-

their demands? To share more:

he trend :

the mdustrv has

Creators should celebrate

not for too long. If the lesson
we draw is that a majority of
is clear: . ju_dges always will protect our .. -

artists whenever possible, - “ﬂ]tﬂd Wlth d indliétry acted illegally, brazen- -~
And of course, the media | - | ly so. But the true fight is not.
cartel has taken after actors and | - flﬁﬂ agenda | about the lafw but about power.-‘
screenwriters. Actors hael ifo: tﬂ mh a" The;t_fehd is clear; the industry
- strike the advertising industry - has united with 2 firm agenda .
last year. Scfee_nwrite;s strucka | g cream]-s hy o ‘rbb_ all creators by. any
deal after harsh bargaining and _ o E means necessary. In response,
a threatened strike; actors are: : any m'eaﬂs Weif-aetofs, screenwriters,
still in negotiations with the’ : . phbtographe_rs, artists, fllustra- .
* motion picture industry. And necessary. tors and writers—must band

together and ignite a dynamic;

fairly in the billions 'of dollars
in revenues-they generate from the sa.le of
their creations.

That is what has been forgotten We cre-

ate the value, not the industry executives

who, by the way, are compensated quite
handsomely. We are the people who are
supposed to benefit from the sale of intel-
lectual property, not AOL Time Warner
and Disney. We are the energy behind the
thoughts, 'ideas, pictures and. words that

flow through the minds of people in every .

commumty ‘
Indeed, the pubhc should care about
our struggle If we cannot make a falr hv—

| co-ordinated movement that
exerts power at the bargaining table, in the
legislative corridors and if necessary, in the
streets. If we do, they will not be able to
stop us. e ' :

Jonathan Tasini, president of the United . '
Auto Workers-affiliated Natmnal Writers

Untion, was the main plaintiff in the suit by
freelance writers alleging copyright infringe-

Ny men'f against the New York Times and other -~

media companies, mcludmg the Tribune Co.
which now owns the Los Angeles Time. This

art:cle, pubhshed in the Los Angelés Tmtes 5
g reprmted with the autkors permzsswn

the Supreme Court victory, but -

liirel_ihoods' from the power of . -
.the marketplace, we are fools.
-We .got lucky because the




LEGALNEWS

A VICTORY FOR CREATORS

Tasini et al. v. NY Times et al BY VICTOR S. PERLMAN

n a 7-2 decision, the U.S. Supreme Court has ruled that free-
lancers” work may not be used in electronic databases with-
out permission. This gives creators a huge victory in a case
that began in 1994 when National Writers Union president

Jonathan Tasini and several other freelance writers sued The'

New York Times, Newsday and Time Inc. for unauthorized
electronic use of their articles.

The publishers had claimed that the uses were re_visioné of the
articles and thus permitted under Section 201(c} of the Copyright
Act. A District Court judge found in favor of the publishers in
1993, but in 1999 the Second Circuit Court overturned that deci-
sion ruling that the electronic versions were new work and not
revisions. _ .

From the outset, ASMP has been in the writers’ corner, weigh-
ing in with financial and legal support and it’s gratifying to see the
highest court in the land ruling in our favor, Still to be decided is
how freelancers will be paid, and this decision is now in the hands

WEB HOSTING WITH YOUR NE'E[Z_'S IN MIND,

Your own “dot com” web site is an imj)mam Dpart of branding your name and ... well,
wi ... marking your territory, We provide photographers and otber “creatives” with
web bosting for as little as $191.40 per year. Call us toll free 1-877-864-7929.

d Ogrﬁ’} o E"’k,co M tvour best friend for web hosting}
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of a lower court.

ASMP has contributed an estimated $100,000 of our resources
to 'this case whose favorable outcome will benefit all creators. It
cannot be stressed enough, just how important this court deci-
siom is o us. '

.Following is a summary of the opinion and dissént in this very
important case and also included are some of my thoughts and
comments.

BACKGROUND

As many of yoﬁ will recall, the case involves articles to which free-

‘lance writers granted publishers limited rights to publish their

articles in newspapers, magazines and other similar publications
{colléctive works). The publishers later placed these articles into
‘on:line and CD-ROM ‘databases such as Lexis and Nexis. There

were no written agreements or other licenses dealing with the -
issue of whether the initial publication rights granted by the
-authors included the rights to publish the articles electronically in -

-digital databases, The authors sued for copyright infringement.

The publishers defended, claiming that the digital databases
were covered by the privilege given to publishers of collective
works under Section 201(c) of the Copyright Act, “.In the
absence of an express transfer of the copyright or of any rights
unider it, the owner of copyright in the collective work (i.e. the
publisher) is presumed to have acquired only the privilege of

| . reproducing and distributing the contribution (i.e. the articles) as
- part of that parti¢ular collective work, any.revision of that collec-
 tive work, and any later collective work in the same series...”

So, the issue before the Court was whether the databases were
merely revisions of the issues of the magazines and newspapérs in
which the articles were properly published, or were something
else, something other than a revision.

THE DECISION

Justice Ginsburg delivered the decision for the seven justices who
made up the majority. Justice Stevens wrote a dissenting opinion
in which Justice Breyer joined. The majority adopted essentially
the same reasoning as the Second Circuit did when it ruled in
favor of the writers (and reversed the decision of the District
Court which had ruled in favor of the publishers), In a nutshell,
it found that the articles in databases were placed there out of the

context of the collective works for which they had been licensed -

‘and that, whatever the databases were (they .. might fairly be




described as containing new anthologies of innumerable editions
of publications...”), they were not revisions of the particular col-
lective works for which the writers had given permlssxon to pub-
lish.

The majority decision tracks the briefs of the writers and the
amicus brief of ASMP fairly closely. A good part of the opinion,
like the briefs, examines the legislative history that led to the
“revision” language being included in the legislation. I will not
repegt, the Court’s analysis here. The full decision is at

- [http://caselaw.Ip.findlaw.com/scripts/getcase.pl? court=US &vol=
-000&invol=00-201]. However, it is interesting to note that the

Court dismissed the publishers’ argument that the databases
were just like con{rer_ting the publications to-microfilm or micro-
fiche, pointing out that, unlike databases, microfitms contain the
entire print publication, with the material appear'mg'in the same
sequence and context as-in print:- -

The Court also rejected the “parade of horribles” argument
that the publishers tried to use, in which they predicted devastat-
ing ctmsequences if the Court ruled in favor of the writers. The
“devastating consequences” would supposedly include gaping
holes in the electronic record of _published works. That 1s, works

'would be pulled from the electronic databases, thus making them .

“disappear” from the body of work available on computers. In
response, the Court took an important step in giving instruc-
tions to the District Court for the Southern District of New York,

LEGALNEWS

to which the case now returns. It said, “.. It hardly follows from
t_o'day’s decision that an injunction against the inclusion of these
Articles in the Databases (much less any freelance articles in any
databases) must issue” That is, it in effect suggested to the
District Court that it should give a monetary award to the
authors, but should not issue an injunction removing the articles
in question from the databases. It has always been ASMP’s posi-
tion that this case is about money, it is not about removing mate-
rials from the public record, and the Court
same thing.

COPYRIGHT OFFICE SUPPORT

In its decision, the majority also referred in several footnotes to the

has now said the

letter that Marybeth Peters wrote setting forth the Copyright

Office’s position in this case. That letter was instrumental. Jonathan
Tasini and I worked long and hard to get it into the Congressional
Record so that the Court could consider it, and we are greatly in
Marybeth Peters’ debt for writing it. We are equally appreciative of
Rep. (D, Mass.) James McGovern’s actions in requesting the letter,
without which it would not have been written. Interestingly, the
Court also referred in a footnote to another case in which ASMP
had been actively involved, Community for Creative Non-
Violence (CCNV) v. Reid. This serves as a vivid reminder to us of

‘why the value of cases as legal precedent is such an important fac-
tor in ASMP’s decisions concerning which cases.to support.
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Just as the majority of the Court tracked the writers’ briefs, thg
dissenters closely followed the publishers’ briefs. Essentially, they
seem to value the convenience to the public of digital databases

over the rights of the individual authors, and that view seems to _
color how they see things, like those databases. Unlike the major-

tion in which we are involved over the Boston Globe’s freelancer
contract. It is also likely to put increased pressure on National
Geographic, which had been planning to appeal Jerry Greenberg’s
victory in the 11th Circuit to the Supreme Court. Geographic may
now see the Supreme Court as less likely to take the case and/or

ity, Justices Stevens and Breyer did not seem to understand (or
perhaps ignored} the fact that this case is about writers getting
paid for the rights they grant, not about access to information,

The Court’s decision finds that the publishers violated the
copyrights of the authors and sends the case back to District
Court to fashion appropriate relief. This will probably inean mote
hearingé and considerable negotiation between the two sides,
both under the supervision of the District Court and indepen-
dently.

Whatéver happens, the District Court cannot miss the clear
message that its remedy should be in the form of money damages -
and not in an injunction to remove the articles from the databas-

to rule in their favor as they may have thought just one day ago.

KUDOS

Congratulations and thanks go to everyone involved, particular-’
ly: Jonathan Tasini, for having the courage to devote years of his
life to this case; to Patsy Felch in Chicago, the attorney who con-
vinced the Second Circuit to reverse the dreadful decision of the
District Court and who is, in our view, the most important part
of the Tasini Supreme Court legal team; to Marybeth Peters and
Rep. James McGovern for héving the courage to take a stand on
behalf of the creative community without regard to political fall-
out;-and to Donald Prutzman and Andy Berger in New York for

es. This decision will also put considerable pressure on the litiga- | their help in the filing of our brief, oo

MORE GOOD LEGAL NEWS

JERRY GREENBERG AND NATIONAL GEOGRAPHIC

There is more good legal news for ASMP members and other photographers: The U.S. Court of Appeals for the 11th Circuit has just
rejected Ken Starr’s petition on behalf of National Geographicin the copyright infringement lawsuit by Jerry Greenberg against National
Geographic for its unauthorized use of his photos on Geographic's CD-ROM. This means that Geographic’s only hope for overturning
the ruling that they infringed Jerry’s cop)}rights is if they can convince the U.S. Supreme Court to take the case in the first place, and
then to rule in Geographic's favor and reverse the 11th Circuit. The chances of both of those things happening look slim. ASMP has been
playing an active role in this case and in supporting Jerry since the beginning,

Any photographers who have pubhshed photographs in National Geographic should take a careful look at their contracts (of whlch

 there are many variations) and see if Geographic appears to have violated their rights when it reproduced and distributed every one of

its issues on CD-ROM. You may have a valld 1nfr1ngernent claim waiting to be made ASMP will keep you posted.

PROGR_ESS IN INTERNET COPYRIGHT CASE WITH ARRIBA S_OFI' CORP

There is 'progress in the case of ASMP member Les Kelly v. Arriba Soft Corp. (now known as Ditto.com). After months of silence since

ASMP filed briefs in the Ninth Circuit the better part of a year ago, the Court . has now hsted the case for oral argutnent on September
10, 2001, This case will help ‘define the limits of copyrlght in the Internet world.

Ditto.com, formerly ArribaVista, provides a Web site that uses a robot to search the Internet for photographs and then dlsplays those
photos, literally millions of them, in searchable form on its Web site. It does this without any permission from the photographers or .
from the owners of the Web sites from where the photos came. . : | : ‘

Kelly sued for copyright infringement. A U.S. District Court Judge in Southern California ruled against Kelly, saying that this was a
case of fair use. ASMP was outraged at that decision and arranged for legal representatlon for Kelly to take and appeal, ASMP also filed
an amicus curiae brief in his support. The decision in this case will affect all ASMP, members and all the owners of Web sites such as
Webshots, Alta Vista, and similar sites that give viewers access to photos without pei'mission from the copyright owners. It should
answer the question of whether every photo that photographers put up on the Internet automatically becomes fair game.
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Thrrd tlme S a c,.arm’?
Photographefs smt over Natlonal Geographlc copynghts
' goes before entlre llth Crrcmt thls time

by R: Rohin McDonald
rmcdonaid@a.'m com

fter separate three—;udge panels in-
the 11th U.S. Circuit Court of Appeais
ruted for — and then against — a
. freelance photographer suing the
National Geographic Saciety over copyright
claims, the qu court has agreed to cnnsmier
_the case, =
The Aug 30 decnsrun to vacate the Iatest
_rufing-in Greenberg v. The' National .
Geograptic Society means the 11th Circuit

could reinstitute & cenflict between the 11th . §

ang the 2nd Circuits about whether publish-
_ers; specifically National Geographic, may
reproduce publications in digital CD-ROM for-
mat without payifig more royaities to free-
larice photographers for additional use of
their work. The U.S. Supreme Court tends to
favor consideration of cases on issuesin - .-
which circuit courts disagree.

The copyright fitigation was first .7~
addressed by the 11th Circuitin 2001 ina-
decision-penned by Judge Stanley F. Birch
Jr., the court’s resident intellectual property

: expert That opinion.foiind in favor of free-.

lance photographer Jerry Greenberg, whase

:photos had been:published by National

~ ~Geographic and then reproduced-in its digital
litrary. In simifar cases i New York against
National Geographic, the 2nd Circuit has -
taken-the oppasite stance, ruiing that repro-
ducing the magazine's fibrary: on CO-ROM
does not-viclate freetancer copyrights.

Two ienths ago a new 11th Circuit panel. -
overruled Birch's 2001 decision inthe .
Greenberg case, saying instead that National |
'Geographrc should prevail. The latest deci-
sion was written by U.S. District Judge David
G. Trager, a visiting senior judge from New
York, which is part of the 2nd Circuit. He was
Jolned by 11th Circult Judge Rosemary
Barkett and Senior- judge Phyllis A. Krawtch

Trager's ruling aiso sidestepped a prece- -
dent that generally binds appellate panels to -
earlier circuit decisions addressing the same

. issug of law unless it has been overturned:
either by the entire 11th Circuit or by the
LS. Supreme Cowrt. .

But Greenberg asked the fugi court for an -

en banc review, and a majority of the active

RICK Koestéw_

u.5. District Judge David G. Trager's ruling -
sidestepped a precedent that usually binds™
appellate paneis to earller circuit decmons

judges voted to rehear the case. En banc’
orders do:not identify how the judges vated, -

_but this one noted that Judge Frank M. Huff

recused and that Kravitch, who joined Birch's

-2001 decision with Judge Gerald B. T]oﬂat
- would part:crpate

You can imagine how gratified we Were to

- hear about that,” Greenberg's attorney,

Norman Davis of the Miami firm Squire "

.. Sanders & Dempsey, said last week of the -

€n banc arder. ‘It doesn't happen very
often.” ' .
“Had the prior decision stayed in place,
the case would essentially have been done,”.
Davis said. “Now, it's not. | look forward to

“learning what issues they'[the circuit judges)

want briefed and to engaging in respondmg
to-those issues.”
in response to the 11th Gircuit action, the

- National Geographic Sociefy released a -

statement saying the organization and ifs .
attorneys “now look forward 1o presenting
our arguments in this important case to the

full UsS. Court of Appeals for the 11th Crrcurt

and believe that the full court will agree with . .

‘the threejudge panel andthe U:S. Court of .. "%
- Appeals for the 2nd-Circuit that the National - :

Geegraphlc Society is. entitied o make past

issues of its magazine available in CD-ROM: .
- format without vialating the copyright laws.”

The. Greenberg case raises on behalf of
freelance photographers many of the same

‘ssues raised. by freelance writers in anotner . _

landmarl: copyright suit decided by the- :
Supreme Court in 2001, That case, New -
York Times v.  Tasini, favored freelance writ-+ -

-ers and came three manths after the 11th::.

Circuit panei ruled in favor. of freelance DhCr ‘:
tographer Greenberg. :
-In the tlosely watched Tasini case, free-

: lance writers of articles previously published
. newspapers and magazines brought copy-
“right infringement claims against publishers

and owners of efectronic databases that had -
made- the articles widely available via the

- Internet and services such as Lexis-Nexis. In

a 7-2 opinion issued-June-25, 2001, the '

) Supreme Court ruled in favar of the writers.

For a decade, the Greenberg and: Tasini-
cases have pitted publishers against free-
lance photographers and writers — all of
them seeking ‘to define copyright law in a dig- -

- ital age; At stake are royalties and fees that -

publishers could be forced to share with free-
lancers whenever they reproduce-and sell
those freelancers® previously: published warks
in'merchandise designed for computer ’

-access.,

In 2001 i the 11th Cireuit, the Brrch panel -.
touad for the photographers, specificaly dis .

~.missing arguments offered by National.

Geographic that a 30-disc CD-ROM set con- -

-taining repraductions of every National -

Geographic magazine was not a new product |

but was merely a reprint of a previousty pul} i

lished work. i
“The critical differance, from a copyrlght

perspective, is that the computer as

opposed to the machines used far viewing

microfiim and microfiche, requires the nter-

_action of a computer program in order to ©-
.accomplish. the useful reproduction involved

with the new medium,” Birch wrote in what-is
now called Greenberg I. “These computer -

- See Cupyrrkhts, Paga A1l
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©_programs are themselves the subject mat
ter of copyright,.and-may constitute origi- .
zal works of authorship, and thus present
an addtttonal dimension in copynght analy :
sis."

Birchi emphasued his point by aitachmg .
t0-2001-opinion a copy of National N
Geographlc g cnpynght appllcatlon forthe -
CD-ROM library, -

" On remand, a, district ;udge in Fionda
using Greenberg:l.as a glide, awarded -

Greenberg damages of 5400,000. That rul-:
ing came.in 2004, three years after Tasini. -

" National Geegraphm appedled, fesulting in

" the June opinion by Trager Ll what s cai!ed g

. Greenberg if.

spaint.” ¢ -

Attorney Norman .

Davis” client, a
freelance -
‘photographer,
is suing Mational-
Geographic over -
its inclusion of his
work en CD-ROMs

rc n, or should, depart from a prior
ciretit riling based on the Supreme Court's
intervening decision in a simifar case.

“We conclude that we may not,” wrote
Chief Judge J.L. Edmondson, joined by
f.dward E. Cames and Semor Judge Peter

+ T. Fay; “Under our prior panel precedent -
“fule;.a later: panel may depart froman ear- “ ~ .
. lier'panel's decision only when the interven-

ing Supreme Ceurt demsmn is cleariy on’

Edmondson added that the llth Circuit
had conciuded i lma 2003 case that:"an . -
intervening Supréme. Court decision did not

‘implicitly overrule a prior circuit, demsmn S
" because the cases dealt with different

" issues and were- not 'clearly consistent, ™

I_he Greenberg case rmses Dn-: - 'tlhere is, of course, an fmportant dlffer

behalf of freelance _
_photographers many of the -
~ same issues raised by
freelance writers in another -
Iandmark copyright suit .
deulded bv the Supreme Court
- in 2081,

.-, His panet sided with Trager's home cir-
cuit—which since Tasini, has rejected "

~ claims against National Geographic'by .
other freelance writers and photographers
— and bluntly Iaheled the earher Birch
opinion as “wrong.”

The 2nd Circujt it those cases has inter-
preted- Tasini as*an lntervemng {post-
Greenberg f; change in the Jaw” even
though Trager acknowledged in-his opinion
that Tasini was decided on different facts -

than either Greenberg or the other Na'tional :

Geographic cases in New York.-
After the en banc order was issued:last.

week, Greenberg lawyer Davis said that an-.. ‘

opinion issued by another 1ith Cirguit
-paned on Aug. 23 in'an. unrelated case has
given him hope that the. qu court may.
restore Greenberg 1.

In the case, which dea'ls with marrtame :

| Sax, WiLINGER & GoLp

law, the panel showed 4he court clearly
frowns on reversing its own previous rul-
- ings, even in cases where a Supreme
Court ruling has intervened.

“The central question in Atlantic Soundmg

" Co g, v Townsend is whether the llth

circuit- law is - another thlng " 8

: _EVIOTIONS

‘The Supreme Court reminds us that

ence between thé hokling in a case ai¢
the reasoning that 'supports that heldmg,

- £Edmondson contmued “So, that the rea-
» sonmg of an mtervenmg high- court:deci- -
“-sion i5- af odds thh that of our prior deci
*-slon 1§ no basis for a panel to depart fiom

our-pricr decision. As we have stated,

[olbedience 10 a Supreme Court dec:sxon is

one thing, extrapolatlng from.its |mpI|ca

- tions & holding on an issie that wasnot

n order to-upend: settled ae

““RRobin’ MeDanald repor*fs fer the Fu!ton'-'

" County Daily Report in Atlanta, an-ALM.
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Photographers smt over. Natuonal Geographnc copynghts
goes before entrre llth Ctrcmt thrs ttme

" byR. Robin'McDonald -

: 7 full LS. Court of Appeals for the llth CIrCIJ[t.'-.
: _rmcdonard@arm com

and befieve that the full court will agree with
: ‘the-three‘judge panel and the U.S. Court of
* Appeals for the 2nd-Circuit that the National -
~Geographic Society is entitfed to make past
15sues of its magazine available in CD-ROM -
format without violating the copyright laws.”
‘The. Greenberg case raises on behalf of.
freelance photographers many of the same
issues-raised. by freefance writers in another -
landmari- -copyright suit decided by the - '
Supreme Court in 2001. That case, New.
“York: Times v, Tasini, favored freelance writ: .
‘ers.and came three months. after the 11th-.
; ircuit pane! ruled in favor of freelance pho- .-
“tographer Greenberg. - ‘ .
. In the closely watched Tasini case, free-
iance.Writers of articles previously pubfished -
In newspapers and magazines brought copy-
right.infringement claims against publishers .-
‘and owners of electronic databases that had
“"made the articles widely available via the
~Internet and services such as Lexis-Nexis, In -
) " 7-2 opinion issued June 25, 2001, the . -
" decision-penned-by- Judge Stanley F. B"'ch . . . Supreme Court ruled in favor of the writers, .
Jr., the court's resident intellectual property s, pistrict Judge David G. Trager's ruling .. .- [Or @ decade, the Greenberg and Tasini
vexpert.. That opinion.found in favor of free- " sidestepped a precedent that usually binds - CaSeS have pitted publishers against free-

. fter separate three judge panels i
the 11th 1.8, Circuit Court of Appeals
cruled for — and then against — a;
< #+ Wireelance.photograptier. suing the
: -Natlonal Geographic Society over copyngh
¢claims, the full court has agreed to cons:der
“ the casei; i i
© - The Aug 30 detision to vacate the latest

... ruling in‘Greenberg v. The National
.. Geographic Society tneans the 1 1th Clrcw
i could eifistitite a conflict between the 114
.+ and the,2nd-Circuits about whether publish:
"+ 1., ers; specifically National Geographic, may. -
. -reprodute publications n digital CD-ROM for- .
.. - ‘mat without paying. more royalties to free- ="
" lance photographers for-additional use of 2
- their work, The U.S, Supreme Court tends to
-*favor consfderation of cases on issues in
. wh|ch cireuit courts disagree. . -
- “The copyright litigation was first
~ addressed by‘the 11th Circuit in 2001 in

" -lance photographer-Jerry Greenberg, whose . appellate panels to earlier circuit decisions. | . [ance photographers and writers — all of

- * photos had been:published by National ' AR ) . them seeking to define copyright law in a dig-

“»Geographic and then, reproduced in its digital - judges voted to rehear the case. En banc . ' ital age. At stake are royalties and fees that

+library. In similar cases in New York against - orders do not identify how the judges voted, publishers could be forced to share with free- .
- National Geographic, the 2nd Circuit has but this one noted that Judge Frank M. Hull - lanters whenever they repraduce and sell

' ‘taken the opposite stance, ruling.that repm.' _'-recused and that Xravitch, who joined Birch's -  those freefancers® previously published works
‘ducing the magazine's library on CD-ROM . ~-2001 decision with Judge Gerald B. Tjoﬂat in'merchandise demgned for computer

.. does not viclate freelancer copyrights. -~ - would participate, - - access. :
: .- Two months ago a new 11th Circuit panef - - “You can.imagine how gratlf' ied we were to - In 2001 in the 11th Circuit, the Birch panel -
.. ovarruled Birch's 2001 decision in the - hear about that,” Greenberg's-attorney, . . found for the photographers, specifically dis-
" Greenberg case, saying ihstead that Nazmnal Norman Davis of the Miami firm Squire . . missing arguments offered by National ~
.Geographic should prevail. The latest deci- .~ Sanders & Dempsey, ‘said last week of the =~ * Geographic that a 30-disc CD-ROM set con-
- sion vas written by U,S. District Judge David ~ €n banc order. “It deesnt happen very - - - taining reproductions of every National
(. Trager, & \ﬂsmng senior judge from New g often” - - - Geographic magazine was not a new product, -
- York, which is part of the-2nd Circuit, He was = - “Had the prior demsmn stayed in prace, "~ but was merely a reprint of a previously pub- -
* joined.by 11th Ciecuit Judge Rosemary the case would essentially have been done,” lished work, '
Barkett and Senior Judge Phyllis A. Kravitch, - Davis said. “Now, it's not. [ fook forward to - “The critical dnfference, from a copynght .

- Trager's ruling also sidestepped a prece- *  learning what issues they [the circuit judges] -, perspective, is that the computer, as
dent that generally binds appellate panels to - want briefed and to engaging In responding - opposed to the machines used for viewing
earlier circuit decisions addressing the same tothose issues.” microfitm and microfiche,. requires the inter-

“issue.of law-unless it has been overturned - In response to the 11th Circuit action, the  action of a computer program in order to
* either by the entire 11th C|rcu1t or by the -~ National Geographlc Society released a . accomplish the useful reproduction involved
-U.S. Supreme Court.. - staterent saying the organization and its . with the new medivm,” Birch wrote in what is

~ But Greenberg asked the full court for ani - attornays “now look forward to presenting now called Greenberg I. “These computer
en-hanc review, and a majority of the active. - our arguments in this important case to the :

Sea Copyrights, Page Al1




AMHOLT .77

e prngréms are themselves the subject:mat-

~ COPYRIGHTS .......

ter of copyright, and may constitute origi-:
nal works of authorship, and thus present

_an addltlonal dsmensmn in copyrlght analy .

~. . CD-ROM library.

sis,”

Birch emphamzed his point by attachmg
to 2001 opinion a copy of National
Geographic's copyright. appllcatmn for the .

-.On remand, a district ;udge in Flonda,
using Greenberg l.as a guide, awarded -
Greenberg damages of $400,000. That ruI-

"ing came-in-2004, three years after Tasini,..

e - "National Geographlc appealed; resqltmg in+

the June opinion b
Gmenberg I

Trager in

The Greenberg case raises un
" behalf of freelance -
phumgraphers many of lhe
© same issues raised by -
freelanse writers in another .
- landmark cupynght sult
decided by the Supreme Cuuﬂ
in 2001 o

His panel SIded with Trager's home (':lr'-'

~ cuit-—which since Tasini, has rejected *
- claims against National-Geographic by
. other freelance writers and phatographers. -

. — and bluntly labeled the earher Birch

. Greenberg /) change in the law” even. ',
- though Trager’ acknowledged in his opinion' .
- that Tasini was decided on different facts - -, -
-than either Greenberg or the other National
-Geographic cases in New York, + 0= 0%
After the en banc order was issued Iast -
week, Greenberg. lawyer Davis said that an ..

opinion as “wrong.”

The 2nd Circuit if thase cases has inter-

preted Tasini as'“an. intervening {post-, "

opinion issued by another-11th Circuit

.:panel on Aug. 23 in an unrelated case has .. ‘
- given fim hope that the Al court may E

restore Greenberg |,

- Inthe case, which deals with mantlme
~ law, the panel showed the court clearly -, -
S frowns on reversmg its own previous rul- S
< .- ings, ever'in cases where a Supreme

- Court ruling has intervened. ;

- The central question in Atlanhc Soundmg‘

Co. Inc, v. Townsend is whether the llth

Chief Judge J.L.-.Edmondson, joined by - -
. Edward E. Carnes and Senior Judge Peter . .. -
.-T. Fay. “Under our prior panel precedent = ...
‘rule, a later panel may depart from an ear-- -
“. -~ lier panel's decision only when the interven-. -

- ‘implicitly overrule® a-prior_circuit demsson
- because the cases-dealt with.different:

- ence between the holding in a'case and
. Ihe reascning that supports that holding’

. Edmoridsen continued. “So, that the rea
“soning of an intervening:high court deci

~aur prior. decision. As-we have stated,

. [olbedience to. a Supreme Court decwlon,

“-one thing, exirapolating from.its implica

i tions'a holding-on.an issue-that was not

.7 before that-Gourt in order to'upend-sette
- circujt faw is another thmg l

f County Daily Report in Atlanta, an ALM -

g Ewc'rlous
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Attorney Norman
Davis’ cliont, a "
freelance -
photographer,

s suing Nationat ;... .
.Geographic over " -
its.inclusion-of his . "
‘wark on CD-ROMs.  ' L

Cnrcmt can; or should depart from a prlcr .
 circuit ruling based on the Supreme Court's
mtervemng decision in a similar case, . -

“We conclude that we may not," wrate

ing Supreme. Court demsmn is "clearly on i
pomt' v
 Edmondson added that the llth Ctrcmt :
: had concluded in a 2003 case that “an.
:intervening Supreme Court decision did nnt Lr

ssues'and were not ‘clearly consistent.”
-+“The:Supreme Court reminds iss that ¢
ftlhere is, of course, an important differ-:

. sion’is at.odds with that of our prior de
-sion is'no- basis:for.a panel to depart fr

" R. Robin McDonald reports for the Fun'ton
Medra Affmate of the. Dalry Busmess ‘
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ieographic; Socnety"ts entltled o' make past
suesof jts magazme available in CDROM

fice:writers of artictés: pre\nously ptiblished’.
‘Hewspapers and magazines brought copy--
ght infringement claims against publishers ..+
nd owners of electronic databases that. had
ade'the atticles widely available via the " .-
ternet and services such .as.Lexis-Nexis, In i F
2 Opiniott iSsued June 25, 2001 the -, "
decision. penned by Jizdge Stahley F- Birch ' B reme Court rled in favor of the writers. .
Jr.; the court's resident intellectual property u.s. District Judge David G, Trager's ruling For a decade, the Greenberg-and Tasini .-
expert. That opinio fodind i {n favor of free-, . ‘sidectepped a pracedent that usually binds ases have‘mtted publishers against free-. " _
léinge phatographer Jerfy Greenbierg; whos appsliate panels o earfler circuit declsions nce photographers and writers — alf of - -
photos had baen ubl:shed by National i  them seeldng to define copyright law in a dig:
_ital age: At stake are royalties and fees that - .
publishers-could be forced to share with free: .
ancers whenever they. reproduce and sell - <
jthbse freelancers' previously published works -
i merchandnse deSIgned for computer L
ceess.’ & T
12000 in the 11th Clrcun the Blrch panel
-found for the photographers, spemﬂcally dis-
issing-arguments: offered by National - i
“Geographic that & 30-disc CD-ROM set con-
- taining reproductions: of every National oy
- Geographic magazine was not a new product. -
: “Had the pnor decrsron stayed 3 place but was merely a repnnt of a prevrously pul} o
~. the case would essentially have been.done,” . lished work: )
Barkett-and Senior Judge Phyliis A, Keavitch Davis said. “Now, it's not. | loak forward to -~ - “The. critical dlfference frum a copyrlght
Trager's ruling:also sidestepped a prece- - ; leamning what issues they fthe circuit- judges]’ - perspective, is that the computer, as
dent that generally bindé. appeliate panels to - want briefed and to engagmg in respondmg - opposed to the machines used for viewing -
earlier circuit decisions. dddressing the sarfie to-those issues.” . microfilm and microfiche, requires the inter-

jlidges voted'to rehear the Case, Erbane'
‘orders do’not:identify how the Judges voted,
-but this onié noted that Judge Frank M. Hull-
‘recused ard that Kravitch, who jained Birch’
2001 decisian smth Judge Gerald B. Tjofla
‘wotld parhclpate :
w4 You-can jmagine how gratified
‘hear about that,” Greenberg's-attorney;
‘Norman Davis of the Miami firm Squire
“Sanders & Dempsey, $aid last-week of th
“en Banc’ ordet. "It doesnt happen very

ase in New York against -
Nafional Geographic' the’ 2rd ‘Circuit has.
taken the. upposne stance; ruling that repr
ducing the: magazine's fibrary on CDRO
does: not Violate freefancer copyrlghts :

overrdled Birch' 's 2001 decisioniinthe "
Greenberg casd, saying-instead that Natlona
Geographic: should prevail:: The latest deck:
sioh was written by U; S. District -Judgeé. David
G. Trager,:a visiting’ sénior judge from New '
York, which-is:part of the 2nd Circuit. He'w
foined by 11th Circiit Judge Rosemary .

isstié.of law: unless ithas been overturned ‘In fesponse to the 11th CIr(:UIt act!on the} “action of a computer program in order to S i
Nationat Geographlc Society released a: .= accomplish the useful reproduction involved -
statement- saymg the organization and-its ...~ “with the new medium;” Birch wrote in-what i |s -

But. Greenberg asked the fuII court for an’

attorneys “now look forward to presentmg now calied Greenbergl "These computer S
en banc review, and a. majonty of the aCtIVE R

our argumerlts an this lmportant case to the -

SEE COpynghts, Page AH




COPYRIGHTS .........

programs are themselves the subject m:
‘ter of copyright, and may constitute. ori
nal works of authorship, and thus present -
an add:honal dimension in copyright analy—
sis"

Birch emphasued hls point by attachmg
ta 2001 opinion a copy.of National -
Geographic's cupyrlght apphcatuon for the
CDROM library.

On remand, a district judge in Fionda.
using -Greenberg |.as a guide, awarded -
Greepberg damages of $400,000, That rul
ing came.in 2004, three years after Tasini.
Mational Geographtc appealed, resulhng in
the June: opinion by Trager in what is calle

4

The Greenberg case ralses L
- behalf of freelance

photegraphers many of the

~ same issues raised by -
freelance writers in anuther
Iandmark copyrlght suit:
deelded by the Supreme CDurl
-in 2001

- His panel srded wrth Trager s home cir-"
cuit-—which since Tasini, has rejected *::
claims against National Geograph:c by
other freelance writers. and photographers
— and. bluntly Iabeled the earher Birch -
optnton as “wron,

The 2nd Crrcult m those cases has mter-
preted Tasini as'*an mtervemng {post--.
Greenberg §} change in the law” even .
though Trager acknowledged in his oprnlon
that Tasini was decided on different facts -
than either Greenberg or the other National
Geographic: cases in New York.

. After the en banc order was lssued Iast
week Greenberg lawyer Davis said that an
opinion issued by another 11th Cirguit -
panef on Aug. 23 in an. unrelated case. has
given him hope that the tull court ma
restore: Greenberg I,

“In the case, which deals wrth marltime
law, the paned showed the court clearly -/
frowns on reversmg its .own: previous rul--
ings, even in cases where'a Supreme
Caurt ruling has intervened.

“The central question in Atlantic Soundmg_

Co. e, v. Townsend is whether the 11th

Attorney Norman
Davis’ ciient, a
freelance
photographer,
is suing National
Goeographic over
its inclusion of his
work on CD-ROMs

C uit can or should depart from a prior
“circuit rufing based on the Supreme Court's
intervemng decision in a similar case. .

“We conclude that we may not,” wiote
Chief Judge J.E. Edmondson, joined by

.Edward E. Carnes and Senior Judge Peter-

T. Fay. “Under our- prior panel precedent .

‘rule, a later panel may depart:from an ear-

lier panel's decision only when the interven-
mg Supreme Court decasaon is. clearly cm
point.” * '

Edmondsnn added that the 11th Circuit
had concluded in'a 2003 case that “an
intervening Supreme Court decision did not
mplicitly overrule* a prior circuit decision’
ecause the cases dealt with different
ssues and were not ‘clearly consistent,"”

“The Supreme Court reminds us that
[there is, of course, an 1mportant differ-"
ence between the holding in a case and
the reasoning that supports that holding,’ *
Edmondson continued. “So, that the rea-
sonmg of an |ntervemng hrgh court deci-»
sian is at odds with that of our prior deci-
ion is no basis fora panel to depart from
our-pricr. decision,. As. we'have statec,
folbedience to a Supreme Court decision i
one thing,. extrapolahng from its’ implica:
tions a holding on an issue that was not™
before that Court in order to' upend settJed
c:rcwt Iaw is another thmg

R Rubm McDonald reports for the Fufton
County Daily Report in Atlanta, an ALM

~ Media Affiliate of the Darry Busrness
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ATTORNEY
NANCY E. WOLFF

Nancy Wolff specializes in
intellectual property and new

media law at the entertainment law

firm Cowan, DeBaets, Abrahams &
Sheppard in New York. Her book,
The Profess:onal Photographer’s
Legal Handbook, was co-published
by Allworth Press and the Picture
Archive Council of America and
released in June.

PDN: What court ruling in the iast decade has had
the most impact on photographers?
Nancy Wolff: The ones

that relate to payment

for electronic rights,

What comes to mind is

Tasini, a Supreme Court
decision,-and the line of

cases that deal with the
reproduction of a print.

work in electronic form |

and whether that is a°

new work for which a -
photographer is entitled '

to be paid.

PDN: You're talking about the National Geograph-

" ic cases?
"NW: Yes, those cases as weII as Tasini, which went

to the Supreme court and applied in those cases.
Previously; there were no cases addressing limits
of what publishers could do under section 201{c}
of the Copyright Act. [Editor’s note: section 201(c)
allows publishers to issue revisions of collected
works. See the article and timeline on page 16 in
this month's PDNews section for more informa-
tion about the National Geographic cases]. Cer-
tain pubhshers took a risk, and in pursuing it to
the Supreme Court, have really shaped the law in
that area, Of course, after the Tasini ruling, pub-
lishers modlﬁed their contracts to cover those
rights.

COURTESY NANCY E.WOLFF

The other area where everything has affected

phatography is the internet. The Digital Millenni-
um Copyright Act has shielded.service providers
from any liability for infringing materiai which may
be posted:to Web sites [they hostj—as long as they
remove the ‘material immediately when they get
notice of infringement. That has allowed tompa—
nies such as YouTube, MySpace and Google to grow.




And it pfaces the burden on copyright
owners  [rather than  service
providers] to police copyright online.

PDN: Pnotographers spent a lot of
time and money pursuing National
Geographic for infringement, but ul-
timately iost. Do you think the courts
got it right with the Naticnal Geo-
graphic cases?

NW: The question was whether the
CD was a new product, or something
akin to microfiche [a permitted revi-
sion]. Microfiche is a research and
presérvation tool for libraries. Con-
sumers don't ‘purchase microfiche,
[and] publishers and contributors
didn’t see any threat from microfiche.
When you put 100 years’ worth of
magazines together, package it, and
sell it to the public, to me it really is
a different product from a consumer
perspective than a magazine that
comes out every month or every
quarter. What the courts were look-
ing at was the question of whether
the change of medium triggers a re-
guirement that you re-license every-
thing. Maybe it was a practical issue:
these products might not exist [if
they were considered new works
rather than revisions] because of the
burden of going back and re-licens-
ing material.

PDN: Many photographers abject to
the fair use exemptions of copyright
law. Have the courts gone too far
with fair use in recent years?

NW: Some courts get it right, and
some don't. Fair use is where First
Amendment rights are taken into
consideration, along with uses that
are educational, encourage com-
mentary and criticism and con-
tribute to the public good. There are
a lot of nuances and complexities to
fair use. The problem for photogra-
phers is that you have to educate
people [about fair use] and it’s not
that easy for a layperson to under-
stand. Peopie often think it is much
broader than it actually is. For in-
stance, universities often assume
it's fair use if they take a stock pho-
tograph without permission for
their Web site, even if the image is
there just to make the Web site lock
better, and isn't for educational use.
Then there are bloggers who have a
disdain for paying for anything, and
think that anything they use is fair
use. They don't understand that just
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because a photo is of the news or il-
lustrates something newswaorthy,

- that doesnt mean it's fair use. Oth-

erwise Time would never pay for pic-
tures.

PDN: How do you enforce your copy-
right oh the Internet?

- NW: If you want to pursue a claim,

you can't even go to court until your
work is registered. But there are a iot
of benefits to registration. If your
work is registered [before ‘the in-
fringement occurs or within three
months of first publication of the in-
fringed image] you don't have fo re-
ly on actual damages, which most
courts have interpreted as a license
fee. You can seek statutory damages,
and the court can award at-its dis-
cretion any amount between -$750
and $30,c00 per infringement. If you
can establish that the infringement
was willful, damages can go up to
$150,000, but that's really rare. An-
other benefit to registration?is that
you can-recover attorneys’ fees.

PDN:Why is copyright reglstratlon 50
important? Y

NW: If you want to pursue a claim,
you can’t even go to court until yout
work is registered. But there are a lot
of benefits to registration. 'If your
work is registered [before ihe in-
fringement occurs or within three
months of first publication o'f:Ethe in-
fringed image] you don’t have to re-
ly on actual damages, which most
courts have interpreted as a license
fee. You can seek statutery damages,
and the court can award at its dis-
cretion any amount between $750
and $30,000 per infringement. I you
can establish that the infringement
was willful, damages can go up to
$150,000, but that's really rare. An-
other benefit to registration is that
you can recover attorneys’ fees,

PDN: If you haven't registered your
work before the infringement, are
you at a disadvantage?

NW: Yes. The cost of going to court
can exceed what your potential re-
covery is. If you can’t resolve a claim
by telephone calls and letters, it’s not
cost effective [to take it to court].

Read an excerpt from Wolff's new book,
The Professional Photographer’s Legal
Handbook, in the Features section of
PDNOnline.com

PICTURE STORY

On Assignme

A newspaper photographer returns from
. California Democratic convention with a
multimedia show covering the coverag

DAl SUGANO’S MULTIMEDIA JOURNAL OF THE CALIFORNIA DF
convention, called On Assignment, is an uncenventional work
journalism. The project appeared on the San Jose Mercury New
right after the convention in late April. With masterful sequt

- editing, Sugano wove hundreds of still images and a few vide:

a fast-paced cinematic narrative.

Sugano occasionally presents his state politics coverage as .
dia slideshow, superimposing a reporters narrative over his i
the Democratic Convention was shaping up to be a media circ
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And it places the burden on copyright
owners [rather than service
providers] to police copyright online.

PDN: Photographers spent a lot of
time. and money pursuing National
Geographic for infringement, but ul-

timately lost. Do you think the courts .

got it right with the National Geo-
graphic cases?
NW: The question was Whether the

‘CD was a new product, or something

akin to microfiche [a permitted revi-
sion]. Microfiche is a research. and
prestrvation tool for libraries. Con-
sumers don’t purchase microfiche,
[and] publishers and. contributors
didn’t see any threat from microfiche.
When you put 100 years' worth of
magazines together, package it, and
sell it to the public, to me it really is
a different product from a consumer
perspective than a magazine that
comes out every month or every
quarter. What the courts were look-
ing at was the question of whether
the change of medium triggers a re-
quirement that you re-license e\rery—

thing. Maybe it was a practlcal issue:.

these products might not exist [if
they were considered’ new works
rather than revisions] because of the
burden of going back and re- lrcens-
ing materral : :

PDN: Many photographers:object_to
the fair use exemptions of copyright
law. Have the courts gone too far
with fair use in recent years? '

NW: Some courts get it right, and

Amendment rights are taken into
consideration, along with uses that
are educational,
mentary and criticism- and con-

tribute to the public good. There are’

- a lot of nuances and complexities to

fair use. The problem for photogra-
phers is that.you have to educate
people [about fair use] and it’s not
that easy for a layperson to under-
stand. People often think it is much
broader than it actually is. For in-
stance, universities often assume
it's fair use if they take a stock pho-
tograph without permission for

.~ their Web site, even if the image, is

there just to make the Web site look
better, and isn’t for educational use.
Then there are bloggers who have a
disdain for paying for anything, and
think that anything they use is fair
use. They don’t understand that just
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- that doesn't mean it's fair use. Oth-

.frrngement occurs or within “thre
_ months of first pub[lcatron ft e

ly on actual: damages W .rch mo

'..courts have lnterpreted asia Ilcens ?
some don't. Fair use is where First -

encourage  com-,

because a photo is of the news or il-
lustrates something newswaorthy,

erwise Time would never pay for pic-
tures.

PDN: How do you enforce your copy-
right on the Internet?
NW: If you want to pursue a claim,
you can't even go to court until your
work is registered. But thére are a lot
of benefits to registration. If your
work is registered [before the -in-
fringement occurs or within three
months of first publication of the in-
fnnged tmage] you don'’t have to re-
ly on actual damages, which most

courts have interpreted as a license-

fee. You can seek statutory damages,
and the court can award at- its dis-

cretion any amount between $750-

and $30,000 per rnfrmgement if you
can establish that the infringement

was wiliful, damages: can'go up to-

$150,000, but that's really rare. An-

other benefit to regwtratron is that'

you can recover attorneys fees

PDN: Whyr is copyrlght reg|strat|on 50}

important? " Sy
NW: If you want: to pursue a cia1m3
you can't:even go. 10’ court: untr
work is reg:stered But there are
of benefits to registration.If. your,
work is reglstered [before the in-,

fringed image] you don't 'iave'to re-

fee. You can seek statut

and the court can award: at its dis- |
_cretion any amount between $750"
and $30,000 per mfnngement If you

can establish-that the. mfrlngement‘
was: witlful; damages can.go ‘up.to

$150 000, but that’s really rare. An-.

other benefit'to reg|stratron is that
you can recover. attorneys fees.

PDN: If you haven't regisftered your
work before the infringement, are
you at a dlsadvantage?

NW: Yes. The cost of gomg to court
can exceed what your potentiai re-
covery is. If you can’t resolve a claim
by telephone calis and letters, it's not
cost effective [to take it to court].

Read an excerpt from Woﬁ‘s;new_ book,
The Professional Photographer's Legal
Handbook, in the Features section of.

- PDNOnline.com
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_convention, called On Assrgnment is-an unconventional worl
journalism. The project appeared on the San Jose Mercury Nev
right after the convention in late April. With masterful sequ:
editing, Sugano wove hundreds, of still rmages and a few vide
a fast-paced cinematic narrative.
Sugano occasionally presents hIS state p0|ItICS coverage as
_dia slideshow, superimposing a: reporters narrative over his'i
“the Democratic Convention was shapmg up to be a medla cire




Appeals Court
Reverses
Greenberg
Decision

AFTER YEARS OF LITIGATION, JERRY GREENBERG’S
$400,000 judgment for willful copyright infringe-

ment against National Geographlc Society has been

vacated.

BY DARYL LANG AND DAVID WALKER

PDNewswire D

The U.S. Court oprpeaIs for the Eleventh C|rcwt -

reversed its own infringement verdict and vacated - |

the jury award on June 13, explaining that-the
Supreme Court’s 2001 ruling in Tasini v. New York

Times put the case in a new light that required the

reversal.

Greenberg sued NGS in 1997 for infringement be-
cause the publisher used his images without per-
mission in a CD-ROM compilation of all back issues
of National Geographic magazine. NGS argued all
along that the compilation, calied The Complete Na-
tional Geographic, was a revision of its magazines.
Undgr copyright law, publishers aren’t required to
ge‘?&rmission from contributors for revisions of ex-
isting works.

Greenberg argued that the CD-ROM is not a revi-
sion, but a new product because it was in an elec-
tronic format, with a search engine and opening
montage that made it different from the original
magazines.

The 11th Circuit court, which is in Atlanta, agreed

with Greenberg in a March 2001 ruling. It called the

CD “a new product, in a new medium, for a new mar-
ket” and therefore not a revision. The appeals court
then remanded the case to a trial court for a hear-
ing on damages. A jury concluded the infringement
was willful and awarded Greenberg $400,000.

NGS CONTINUALLY ARGUED
THAT THE TASINI RULING
SUPPORTS ITS DEFENSE THAT
THE COMPLETE NATIONAL
GEOGRAPHIC IS A REVISION OF
ITS ORIGINAL WORK, RATHER
THAN A SEPARATE WORK.

14 PDN AUGUST 2007

Above Ani |mage from award-WI er Roger Lemoyne, of a group

te N other 5|tes thaf appeal t
: lnded customer 3

est




Three months after the 1ith Circuit de-
cided in Greenberg's favor, however, the U.5.
Supreme Court ruled on Tasini v. New York
Times. That case involved the use of free-
larice contributors’ work in electrenic data-
bases that removed articles from the
original context of the colflective work.

In Tasini, the Supreme Court ruled in fa-
vor of the freelancers, but implied {without
explicitly stating) that publishers could re-
issue collections of freelance works without
permission as long as those works appeared
in their original context.

NGS has argued ever since then that the
Tasini ruling supports its defense that The
Complete National Geographic is a revision
of its original works, rather than a separate
waork. In 2005, the U.5. Court of Appeals for’
the Second Circuit, which is in New York,
agreed with NG5S in the case of Faulkner v.
National Geographic. That case was nearly
identical to Greenherg's,

After Greenberg won the $400,000 jury

“IWOULD BE LYING IF I
SAID I WASN'T
DISAPPOINTED,” SAYS
GREENBERG. “I BELIEVE IN
THE [LEGAL] SYSTEM. I
HAVE NO ANIMOSITY
TOWARD NATIONAL
GEOGRAPHIC AT ALL”

award, NG5 appealed to the nth Circuit to
reconsider its pre-Tasini ruling, which the
court finaily did.

“We conclude that the Supreme Court’s
decision in Tasini established a new frame-
work for applying [the law pertaining to re-
visions] that effectively overrules [our]
earlier decision in this case,” the appeals
court wrote in its June 13 decision.

“National Geographic is delighted with
the decision,” said National Geographic
spokesperson MJ Jacobsen.

The court left open .the question of -
whether the opening montage, which in-
cludes one of Greenberg’s images, is by it-
self infringing. Greenberg can still pursue
an infringement claim for that, but says he
hasn't decided whether or not he will.

“I would be iying if | said | wasn't disap-
pointed,” Greenberg said. “I believe in the
flegal] system. There’s winners and losers in
everything, and { have no animosity toward
National Geographic at all.”

—David Walker
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TEN YEAR OF WRNGLING

‘OVER A NATIONAL GEOGRAPHIC CD

. In September 1997, the-Natlonal Geographic Society released a CD called The Complete National Geographic,

" which reproduced évery back issue of National Geographic magazine page by page. Several photographers
- sued alleging copyright infringement because NGS reproduced their images on the D without permission.
-NGS countered that no permission was required because the CD was a revision of existing collected works,

rather than a new work. After nearly a decade of legal battles, NGS finally prevailed over ail the claimants
in June. The timeline below highlights the major developments of the various court cases.

DECEMBEER 1997

Photographer Jerry Greenberg sues NGS for
infringement in U.S. District Court in Miami.
Photographer Douglas Faulkner files

a separate infringement claim against NGS in U.S.
District Court'in New York City.

_ MAY 1998
The U.5. District Court in Miami rejects
Greenberg’s claim on the grounds that the
NGS CD is a revision, Greenberg appeals.

. MARCH 2001

1ith Circuit U.5. Court of Appeals rules for
Greenberg, calling the NGS CD “a new product,
in a new medium, fora new market,”

and sends the case back to U.S. District Court In
Miami for a trial to determine damages.

OCTOBER 2001
U.S. Supreme Court refuses National Geographic’s.
request to review the March zoo1 ruling in Greenberg'’s .

favar by the nith Circuit U.S. Court of Appeals.

2003

A federal jury in Mtami finds NGS infringement
of Greenberg’s copyrights “willful” and awards

him $400,000 in damages. NGS seeks to have - '
the award vacated or reduced on the grounds

that it is “excessive.”

OCTOBER 2005"

U.S. District Court judge in Miami upholds

$400,000 jury award in Greenberg's favor, rejecting -
NGS arguments that the award is-excessive. NG5
appeals to 11th Circuit Court of Appeals.

11th Circuit U.5, Court of Appeals reverses its earlier
ruling in Greenberg’s favor and vacates his

$400,000 damage award on the grounds that the :

Tasini ruling cast the case in a new legal Ilght

B UNE 2001 , -
Jin rulmg onan. unre[ated case called Tas:m v

y New York Times, the us: Supreme CO_‘ '
that publishers can re-issue. callections:
L freelance works in electromc forniat wnthout
: permlssmn as Iong as those works a ppear m :
' their original context. : SR

- JUNE 2007\

DECEMBER 1399

Photographers Fred Ward and David Hiser file
two additional infringement claims against NG5
in U.S. District Court in New York City.

MARCH 2002 ,

Photographer Louis Psihoyos sues NGS for
infringement in federal court in Denver;
the case is transferred to federal court in
New York City five months later,

DECEMBER 2003

On the basis of Tasini, the U.S. District Court
in New York City concludes that the NGS CD is
a revision rather than a new work, and rejects
infringement claims by Faulkner, Ward, Hiser
and Psihoyos. Photographers appeal.

MARCH 2005 .
2nd Circuit U.5. Court of Appeals agrees with lower

. court finding in the cases of Faulknet, Ward, and

others that the NGS CD is a revision. The ruling
conflicts with the March 2001 ruling in the
Greenberg case by the nith Circuit Court of Appeals
that the CD was not a revision but a new work.

DECEMBER 2005
U.5.-Supreme Court declines request to review
combined cases of Ward, Faulkner, and Psihoyos,

SEPTEMBER, 2006 _

U.S. District Court in New York City rejects state
law claims of Faulkner, Ward and others against
NGS for breach of contract.




Appeals Court
Reverses.
‘Greenberg
Decision

AFTER YEARS OF LITIGATION, JERRY GREENBERG'S
$400,000 judgment for willful copyright infringe-
ment against Nat:onal Geographlc Souety has been
vacated.

The U.S, Court of Appeals for the Eleventh Clrcu1
reversed its own mfrmgement verdict and:vacated
the jury award on June 13, explaining. that :th

Supreme Court’s 2001 rulmg in‘Tasini v. New York‘

Times put the case in a new I|ght that requlred the
reversal.

“Greenberg sued NGS in 1997 for mfrmgement be—
cause-the publisher used his’ images without per-
mission in a CD-ROM compllatmn of all back issues
of National Geographic magazine. NGS argued all
along that the compilation, calted.The Complete Na-
tional Geographic, was a revision of its magazines.
Under copyright.law, publishers aren't required to
ge?&rmlssmn from contributors for revmons of ex-
isting works.

Greenberg argued that the CD-ROM is not arevi-
sion, but a new product because it was in an elec-
tronic format, with a search engine and: opening
montage that made it d|fferent from the orlgmal
magazines.

The n1th Circuit court, which'is in Atlanta agreed
with Greenberg in a March 2001 ruling. It called the
CD “a new product, in a new medium, for a new mar-
ket” and therefore not a revision. The appeals court
then remanded the case to a trial court for a hear-
ing on damages. A jury concluded the infringement
was willful and awarded Greenberg $4.00, 000.

NGS CONTINUALLY ARGUED
THAT THE TASINI RULING
SUPPORTS ITS DEFENSE THAT
THE COMPLETE NATIONAL
GEOGRAPHIC IS A REVISION OF
ITS ORIGINAL WORK, RATHER
THAN A SEPARATE WORK.
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.. Supreme Court ruled on Tasini v. New York
% Times.-That case involved the use of free- .
- lance contributors’ work in electronic data- .
- “bases ‘that ‘removed ‘articles ‘from the}
‘ E  In beptembex 1997, ihe National Geographic Society zeleased a CD called The Complete National Geographic,
" which reproduced every back issue of National Geographic magazine page by page. Several photographers

s in their original context.

' Three months after the nth Circuit 'de;_ .
cided in Greenberg’s favor, however, the US.

- -original context-of the collective work. = "~
. .In Tasini; the Supreme Court ruled in fa- -
° vor of thé freelancers, butiimplied (without -
‘explicitly stating) that publlshers could re-
 issue collections of freelance works without
.~ permission as long as those works appeared' .

. 'NGS has argued ever since then that the_

© Tasini ruling supports its defense that The
Complete National 'Geograph:c is a revision
- of its original works, rather than a separate
work. In 2005, the U.S, Court of Appeals for’
. the Second Circuit, which is in New York,
agreed with NGS in the case of Faulkner v.
National Gebgraphic That case was 'nearly o

.+ Identical to Greenberg's.

Aﬁ:er Greenberg won the $4oo 000 Jury

" “IWOULD BE LYING IF I
~ SAIDIWASN'T
DISAPPOINTED 7 SAYS
GREENBERG “I BELIEVE IN
 THE [LEGAL] SYSTEM.

 HAVE NO ANIMOSITY |-

TOWARD NATIONAL
GEOGRAPHIC AT ALL" I'

award, NGS appealed ‘to thee 11th Circuit to
reconsider its pre-Tasini rulmg which the |
court finally did.

“We conclude that the' Supreme Court’s f
decision in Tasini established a new frame-
waork for applying [the law pertaining to re-
visions] that effectively: overrules- four]

earlier decision in ‘this case;” the appeals J

court wrote in‘its June 13 decision.

“National Geographic: is delightell with I
the decision;” said- National ' Geographic
spokesperson MJ Jacobsen _

The court left open the question of -
whether the opéning:montage, which.in-
cludes one of Greenberg'siimages, is by it-
self infringing. Greenberg can-still pursue
an infringement claim'for:that, but says he
hasn't decided ‘whether orinot he will.

| TENYRS OF WRANING

“| would be lying.if I said!| wasn’t disap-
pointed,” Greenberg said. “! believe in the
[legal] system. There's winners and losers in
everything, and I have no an|m05|ty toward
National Geographic at all.”

" —David Walker

16 PDN AUGUST 2007

l Tasini ruling cast the case in a new legal light.
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OVER A NATIONAL GEOGRAPHICCD

sued alleging copyright infringement because NGS reproduced their images on the CD without permission.
-NGS countered that no permission was required because the CD was a revision of existing collected works,
rather than a new work, After nearly a decade of legal battles, NGS finally prevailed over all the claimants
'in June. The timeline below highlights the major developments of the various court cases.

DECEMBER 1997 -
Photogra pher Jerry Greenberg sues NGS5 for
“infringement in U.S. District Court in Miami,
- Photographer Douglas Faulkner files

a separate infringement claim against NGS in U.S.

District Court in New York City.

D F.CEMBER 1999
Photographers Fred Ward and David Hiser ﬁ[e

two additional infringement claims against NGS
in LS. District Court in New York City. -

- MAY 1998 .
_ The USS. District Courtin Mlamu rejects
Greenberg’s claim on the grounds that the
NGS CD is a revision. Greenberg appeals.

MARCH 2001

. nith Circuit U S. Court of Appeals rules for
Greenberg, calling the NGS €D “a new product,

, _ in'a new medium, for & new market,” . :
" and sends the case back to U.S. District Court in i
Miami for.a trial to determine damages.

MARCH 2002 - '
Photographer Louis Psnhoyos sues NGS for
Jinftingement in federal court in Denver;
" the case is transferred to federal cotrt in
i New York City five months later.

OCTOBER 2001 ‘
u.s. Supreme Court refuses National Geographic's. :
request to review the'March 2001 ruling in Greenberg's in New York City concludes that the NGS CD is
favor by the nith Circuit U.S, Court of Appeals. . a revision rather than a new work, and rejects .
o : . LWER  infringement claims by Faulkner, Ward, Hiser
' ' #  and Psihoyos. Photographers appeal,

'DECEMBER 2003
On the basis of Tasini, the U.S. D:stnct Court :

. l

MARCH 2003
A federal jury in Miami finds NGS infringement

of Greenberg’s copyrights “willful” and awards MARCH 2005 .

him 3400,000 in damages. NGS seeks to have 2nd Circuit U.S. Court of Appeals agrees with lower
the award vacated or reduced on the grounds |/ court finding in the cases of Faulkner, Ward, and -
' ‘that it is “excessive.” X ‘others that the NGS CD is 2 revision, The ruling
' B conflicts with the March 2001 ruling in the
-2005 :

o —_— Greenberg case by the nith Circuit Court of Appeals
OCTOBER 2005 that the CDwas not a revision but a new work,
LLS. District Court judge in Miami upholds ‘
$400,000 jury award in Greenberg's favor, rejecting
NGS arguments that the award is excessive. NGS

DECEMBER 2005
appeals to 11th Circuit Court of Appeals.

U.5. Supreme Court declines request to review
combined cases of \aNard, Faulkner, and Psihoyos.

: ' JUNE 2007 — T —
mith Circuit U.S. Court of Appeals reverses its earlier . SEPTEMBER, 2006 _ _
_ ruling in Greenberg's favor and vacates his U.5. District Court in New York City rejects state . i\
$400,000 damage award on the groundsthat the law claims of Faulkner, Ward and others agamst

NGS for breach of contract
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Appeals Court
.Reverses
Greenberg

Decision

AETER YEARS OF LITIGATION, JERRY GREENBERG'S
$400,000 judgment for willful copyright infringe- -
ment against National Geographic Society has been
vacated.

The U.S. Court of Appeais for the Eleventh Circuit -
reversed its own infringement verdict and vacated.
the jury award on June 13, explaining that the _
Supreme Court's 2001 ruling in Tasini v. New York-_.: -
Times put the case in a new light that: required the |-
reversal.

Greenberg sued NGS in 1997 for infringement be-
cause the publisher used his images without per-
mission in a CD-ROM compilation of all back issues -
of National Geographic magazine. NGS argued ail
along that the compilation, called The Complete Na-
tional Geographic, was a revision of its magazines..
Undgr copyright law, publishers aren’t required to
get®ermission from contributors for revisions of ex-
isting works.

Greenberg argued that the CD-ROM is not a revi-
sion, but a new product because it was in an elec-
tronic format, with a search engine and opening
montage that made it different from the original
magazines.

The 1ith Circuit court, which is in Atlanta, agreed
with Greenberg in a March 2001 ruling. 1t called the
CD “anew product, in a new medium, for a new mar-
ket” and therefore not a revision. The appeals court
then remanded the case to a trial court for a hear-
ing on damages. A jury concluded the infringement
was willful and awarded Greenberg $400,000.

NGS CONTINUALLY ARGUED
THAT THE TASINI RULING
SUPPORTS ITS DEFENSE THAT
THE COMPLETE NATIONAL
GEOGRAPHIC IS A REVISION OF
ITS ORIGINAL WORK, RATHER
THAN A SEPARATE WORK.
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Three months after the 11th Circuit de-

_cided in Greenberg's favor, however, the U.S.

Supreme Court ruled on Tasini v.'New York
Times. That case involved the use of free- .
lance contributors’ work in electronic data-"
_ bases that removed" articles from 'the;

: origmal context of the collective work.

In Tasini, the Supreme Court ruled in fa- -

. vor of the freelancers, but.implied (without

- explicitly. statmg) that publishers could re--

lissue collections of freelance works wnthout

' permission as long as those works appeared‘_;

in their original context.

L NGS has argued ever smce then that the
- .. Tasini ruling supports its defense that The .
| Complete National ‘Geogr'apht'c is a.revision .

~ of its original works, rather than a separate-
work. 1h 2005, the U.5. Court of Appeals for

the Second Circuit, which is in New York,
agreed with NGS in the case of Faulkner v.
National Gebgraphic. That case was n'early
- identical to Greenberg's.

Aftef Greenberg won the $400,000 jury’

“T'WOULD BE LYING IF I
SAID I WASN'T
DISAPPOINTED,” SAYS
" GREENBERG. “I BELIEVE IN
THE {LEGAL] SYSTEM.I
HAVE NO ANIMOSITY
TOWARD NATIONAL
"GEOGRAPHIC AT ALL”

award, NG5 appealed to the 11th Circuit to
reconsider its pre-Tasini ruling, which the
court finally did.

“We conclude that the Supreme Court’s
-decision in Tasini established a new frame-
work for applying [the law pertaining to re-
visions] “that effectively ~overrules [our]
earlier decision in this case,” the appeals

-, court wrote in its June 13 decision.

- “National Géogmphic is delightei with
the decision,” said National Geograph:c
spokesperson MJ Jacobsen.

The court left open the question of
--whether the ‘opening montage, which in-
cludes one of Greenberg's images, is by it-
self infringing. Greenberg can still pursue
ah infringement claim for that, but says he
“hasn't decided whether or not he will.

“I would be lying if | said | wasn't disap-
pointed,” Greenberg said. "I believe in the

[legal} system. There's winners and losers in

everything, and | have no animosity toward

National Geographic at all.”
—David Walker

16 PDN AUGUST 2007
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TI N YEARS OF WRANGLING
OVER A NATIONAL GEOGRAPHIC CD

_ In September 1997, the National Geographic Society released a CD called The Complete National Geographic,

* which reproduced every back issue of National Geographic magazine page by page. Several photographers
sued alleging copyright infringement because NGS reproduced their images on the CD without permission.
NGS countered that no permission was required because the CD was a revision of existing collected works,
rather than a new work. After nearly a decade of legal battles, NGS finally prevailed over all the claimants

“in June. The timeline below highlights the major developments of the various court cases.

DECEMBER 1997
Photographer Jerry Greenberg sues NGS for
infringement in U.S, District Court in Miami.
Photographer Douglas Faulkner files -

a separate infringement claim against NGS in'U.S.
District Court in New York City.

D ECEMBER 1999
Photographers Fred Ward and David Hlser file

two additional infringement claims against NG5S
-in U.S, District Court in New York City.

. MAY 1998
The U.S. District Court in Miami rejects
Greenberg's claim on the grounds that the
NGS €D Is a revision. Greenberg appeals. ‘
L - their orlgmal context :

MARCH 2001 .

11th Circuit U.S. Court of Appeals rules for
Greenberg, calling the NGS CD*a new product, -

_ in a new medium, for.a new market,”
" and sends the case back to U.S. District Court in

 /MARCH 2002 S H .

| Photographer Louis Pslhoyos sues NGS for ' .
“-infringement in federal court in Denver;
“the case is transferred to faderal court in

Miami for a trial to detérrﬁine damages, [EEEN ' New York City five monttis later.
4200238
OC'I‘OBER 2001 - DECEMBER 2003 :
us. Supreme Court refuses National Geographic's, On the basis of Tasini, the U.S. District Court
request to review the March 2001 ruling in Greenberg’s Tlm in New York City concludes that the NGSCD is
favor by the mith Circuit U.S. Court of Appeals.  |SSSIM/ -~ a revision rather than a new work, and rejects

" infringement claims by Faulkner, Ward, Hiser
and Psihoyos. Photographers appeal.’

+

T " MARCH 2003
A federal jury in Miami finds NGS infringement

of Greenberg’s copyrights “willful” and awards MARCH 2005
him $400,000 in damages. NGS5 seeks to have S / 2nd Circuit U.S. Court of Appeals agrees with lower
the award vacated or reduced on the grounds  |JSSI/ = court finding in the cases of Faulkner, Ward, and
that it is “excessive.” B others that the NG5 CD is a revision, The ruling

~ conflicts with the March 2001 ruling in the

= @l Greenberg case by the 11th Circuit Court of Appeals
OCTOBER 2005 S  that the CD was not a revision but a new work.

U.S. District Court judge in Miami upholds - |l '

$400,000 jury award in Greenberg’s favor, rejecting

NGS arguments that the award is excessive, NGS

appeals to 11th Circuit Court of Appeals.

DECEMBER 2005
U.5.Supreme Court declines request to review
combined cases of \!Va rd, Faulkner, and Psihoyos.

= JUNE 2007
nth Circuit U.5. Court of Appeals reverses its earlier
ruling in Greenberg's favor and vacates his
$400,000 damage award on the grounds‘that the
Tasini ruling cast the case in a new legal light.

t

SEPTEMBER 2006

U.5. District Court in New York Clty rEJects state
law dlaims of Faulknier, Ward and others against
NGS for breach of contract.

AR




BY DARYL LANG AND DAVID WALKER

Appeals Court | NS
Reverses T o oo
Greenberg
Decision

AFTER YEARS OF LITIGATION, JERRY GREENBERG'S
$400,000 judgment for willful copyright infringe-. .
ment against National Geographlc Soc:ety has been .
vacated. _ S
The U.S. Court of Appeals for the E]eventh Clrcurtj
reversed its own mfrlngement verdict and vacated.
the jury award on June 13, explaining” that the.
Supreme Court's 2001 ruling in Tasini'v. New York
Times put the case in-a new Ilght that requ;red the'f'.
reversal.
Greenberg sued NGS in 1997 for mfrmgement be- '
cause the publisher used his images without per--
mission in a CD-ROM compilation of all back issues: -
of National Geographic magazine. NGS5 argued all.
along that the‘cbmpilation called . The Complete Na--
tional Geographic, was a revision of its magazines.
Under copyright. law, publishers arent required to!
gefﬁérm:ssnon from contributors for revisions of ex-. .
isting works. :
Greenberg argued that the CD-ROM is not a revi-
sion, but a new product because it was in an elec- -
tronic format, with a search engine and opemng:_‘.'
montage that made it different from the original
magazines. .
The 11th Clrcuut court which is in Atlanta agreed.
with Greenberg in a March 2001 ruling. It called the
CD“a new product, in a new medium, for-a new mar- -
ket” and therefore not a revision. The appeals court: .
then remanded the case to a trial court for a hear- . -
ing on damages. Ajury. concluded the infringement .
was willful and: awarded Greenberg $4oo 000. :

' NGS CONTINUALLY ARGUED
THAT THE TASINI RULING
SUPPORTS ITS DEFENSE THAT
THE COMPLETE NATIONAL
GEOGRAPHIC IS A REVISION OF -
ITS ORIGINAL WORK, RATHER
THAN A SEPARATE WORK.

14 PDN AUGUST 2007




Three months after the 1tth Circuit de-
cided in Greenberg's favor, however, the U.S
Supreme: Court ruled on Tasini'v. New York
Times. That case .involved the use of free-!
lance contnbutors work in:electronic data-
bases that
orlgmal ‘context of the collective work.

tn-Tasini, the. Supreme Court ruled . in fa-
vor of: the freelancers, but implied (wrthout
expllcrtly statmg) that publlshers could re-
issue collections of freelance works without
permission as-long as those works appeared
in their orlgmal context.

NGS has argued ever since then that the
Tasini rul|ng supports Its defense that The
Complete National beographrc is a revision
of its orlglnal works rather than a séparate
work. In-2005, the U.S. Court of Appeafs for
the Second. Clrcmt which i5.in New York,
agreed with NGS in the case of Faulkner v.
National Gebgraphrc That case was nearly
!dentlca] to.Greenberg's.

removed articles  from the -

; After ‘Greenberg. won the $4oo 000 Jury

“IWOQULD BE LYING IF 1
- SAIDITWASN'T
DISAPPOINTED 7 SAYS
. GREENBERG. “I BELIEVE IN
THE [LEGAL] SYSTEM. I.
HAVE NO ANIMOSITY
TOWARD NATIONAL

GEOGRAPHIC AT ALL”

award, NGS appeaied to the wth Circuit to
reconsider its pre-Tasini ruhng which the
court finally did.

“We conclude that the Supreme Court's
decision in Tasini established a new frame-
work for applying [the law pertaining to re-
visions] that effectively overrules [our]
carlier decision in this case;” the appeals
court wroté in its June 13 decision

“National Geographrc is delighted with
the decision,”" said Natronal Geographic
spokesperson MJ Jacobsen. #

The court left open "the question of ’
whether the opening montage, which in-
cludes one of Greenberg's images, is by it-
self infringing. Greenberg can still pursite
an'infringement clairm for that, but says he
hasn't decided whether or not he will

"I would be lying if { said't wasn't disap-
pointed,” Greenberg said. "l believe in the
[legal] system.There's winners and losers in
everything, and | have no animosity toward I
National Geographic at all.”

—David Waiker

PDNEWS

TEN YEARS or wraNGLING

OVER A NATIONAL GEOGRAPHIC CD

In Septembex 1997, the National Geographic Soc1ety released a CD called The Complete National Geogtaphtc,
which reproduced every back issue of National Geographic magazine page by page. Several photographers
sued alleging copyright infringement because NGS reproduced their images on the CD without permission.
NGS countered that no permission was required because the CD was a revision of existing collected works,
rather than a new work, After nearly a decade of legal battles, NGS finally prevailed over all the claimants
in June. The timeline below highlights the major developments of the various court cases.

DECEMBER 1997 -
Photograph er Jerry Greenberg sues NGS for  \§
infringement in U.5. District Court in Mlami.
Photographer Douglas Faulkner files -

a separate infringement claim against NG5 in U.S. -
District Court'in New York City. ‘

: ]':'CEMBER 1999

Photographers Fred Ward and David Hiser file .

_{ two additional infringement claims against NGS -
_in U.S. District Court in New York City.

MAY 1998_ '
The U.S. Dlstrrct Court in Miami rejects
Greenberg's claim on the grounds that the -
NGS CD is a revision. Greenberg appeals.

MARCI-I 2001 '
11th Circuit U.S, Court of Appeais rules for
Greenberg, cailing the NGS CD “a new product, - |§
-in a new medium, fora new market” . g

and sends the case back to U.S. District Court in ;
Miami for a trial to determine damages. —-

MARCH 2002 ' L
‘f Photographer Louis Psrhoyos sues NGS for -
" infringement in federal court i in Denver;
" 'the case is transferred to federal court in

New York City five months later,

N DECEMBER 2003

" OCTOBER 2001 .
On the basis of Tasini, the U.S. District Court

U s. Supreme Court refuses Nationaf Geographic's,
request to review the March 2001 ruling in Greenberg’s in New York City concludes that the NGS CD is
favor by the nith Circuit U.S. Court of Appeals. , ‘a revision rather than a new work, and rejects
\ ‘ ‘ : 2003; - infringement claims by Faulkner, Ward, Hiser
: I - and Psihoyos. Photographers appeal.

1

MARCH 2003 E
A federal jury in Miami finds NGS infringement
of Greenberg's copyrights “willful” and awards
him $400,000 in damages. NGS seeks to have
the award vacated or reduced on the grounds
that it is “excessive.”

MARCH 2005
2nd Circuit U.S. Court of Appeals agrees w:th Iower
* court finding in the cases of Faulkner, Ward,and
" others that the NGS CD is a revision, The rullng
conflicts with the March 2001 ruling in the _
" Greenberg case by the nith Circuit Court of Appeals ‘

OCTOBER 2005 -that the CD was not a revision but a new work.

U S. District Court judge in Miami upholds §
$400,000 jury award in Greenberg’s favor, rejecting
NGS arguments that-the award is-excessive. NGS
appeals to nth Circuit Court of Appeals.

DECEMBER 2005
us. ‘Supreme Court declines request to review
combined cases of \‘Nard, Faulkner, and Psihoyos.

; ‘ JUNE 2007
nth Circuit U.S. Court of Appeals reverses its earlier
ruling In Greenberg’s favor and vacates his
$400,000 damage award on the grounds'that the

SEPTEMBER 2006 : .

U.S. District Court in New York Clty rejects state

. law claims of Faulkner, Ward and others agamst :
NGS for breach of contract -

Tasini ruling cast the case in'a new legal light.

16 PDN AUGUST 2007
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Appeals Court
Reverses
Greenberg
Decision

AFTER YEARS OF LITIGATION, JERRY GREENBERG'S

$400,000 judgment for wiilful copyright infringe- .
ment against National Geographic Socnety has been 1. N

vacated.

The U.S. Court of Appeals for the Eleventh Crrcwt oy
reversed its own infringement verdict and vacated
the jury award on June 13, explaining that the =
Supreme Court’s 2001 ruling in Tasini v. New York . .
~ Times put the case in a new light that required, the
reversal. : '

Greenberg sued NGS in 1997 for mfrlngement be—
cause the publisher used his images without per-
mission in a CD-ROM compilation of all back issues
of National Geographic magazine. NGS argued all

along that the compilation, called The Complete Na- .

tional Geographic, was a revision of its magazines.

‘ Unfdﬁ copyright.law, publishers aren’t required to -

ge rmission from contributors for revisions of ex-
isting works.

Greenberg argued that the CD-ROM is not a revi-
sion, but a new product because it was in an elec-
tronic format, with a search engine and opening
montage that made it dlfferent from the original
magazines, .

The nith Circuit court, which is in Atlanta, agreed
with Greenberg in'a March 2001 ruling. It called the
€D "“a new product,in a new medium, for a new mar-
ket” and therefore hot a revision. The appeals court
then remanded thé case fo a trial court for a hear-
ing on damages. A jury concluded the infringement
was willful and awarded Greenberg’ﬁ;n,oo,ooo.

NGS CONTINUALLY ARGUED
THAT THE TASINI RULING
SUPPORTS ITS DEFENSE THAT
THE COMPLETE NATIONAL
GEOGRAPHIC IS A REVISION OF
'ITS ORIGINAL WORK, RATHER
THAN A SEPARATE WORK.
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BY DARYL LANG AND DAVID WALKER
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The following ar

‘ champronln‘g photographers‘
“like: Dlan.e?fArbus Lee Frred-l_

]_Le_rhoyn_e and_‘U__.S.‘wrtter_,_.Kur_t.
‘Pitzer have'wo'n the"zoo;r 3

ohn Szarkowski in1992.

Corbi Finally Enter :
M.lcxostock Busmess _
COI‘blS pu!led the wraps off ts
.new mrcropayment stoc
|magery site‘at the end of
June. Called SnapVﬂ]age ‘the
site will compete with at least
ten other sites that appeal to:
budget-mmded customers by
hc_énsmg royalty-free photos
submitted; by amateur and.
professronal photographe

the Museiim of Mod
o photography depart : 3
1962 t0 1991, died Juiy 7 at age
81, Szarkowski helped eleva‘te
~~the status of. photography
L both at the MoMA and | in the
artworld in general;"
xpanded the MoMA’s photo
' ollections. and oversaw.more
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Three months after the 1th Circuit de-
cided in Greenberg's favor, however, the U.S.
Supreme Court ruled on Tasini v. New York
Times. That case involved the use of free-

lance contributors’ work in electronic data-
remaoved articles from the

bases that
“original context of the collective work.

In Tasini, the Supreme Court ruled in fa-
vor of the freelancers, but implied (without
explicitly stating) that publishers could re-
issue collections of freelance works without
permission as long as those works appeared
in their original corttext.

NGS has argued ever since then that the
Tasini ruling supports its defense that The
Complete National Geographic is a revision
of its original works,.rather than a separate

work. In 2005, the U.5. Court of Appeals for’

the Second Circuit, which is in New York,
agreed.with NGS in the case of Faulkneriv.
National Geographic. Thal case was nearly
identical to Greenberg's.

After Greenberg won the $400,000 jury

“TWOULD BE LYING IF I
SAID I WASN'T
DISAPPOINTED,” SAYS |
GREENBERG. “I BELIEVE IN
THE [LEGAL] SYSTEM. I
"HAVE NO ANIMOSITY
TOWARD NATIONAL

GEOGRAPHIC AT ALL”

- award, NGS appealed to the 11th Circuit to
reconsider its pre-Tasini ruling, which the
court finally did. '

“We conclude that the Supreme Court's
decision in Tasini established a new frame-
work for applying [the law pertaining to.re-
visions} that effectively overrules [our}
eartier decision in this case,” the appeals
court wrote in its june 13 decision.

“Natlonal Geographic ts delighted with
the decision,”
spokesperson MJ Jacobsen.

The court left open .the quest:on of
whether the opening montage, which in-
cludes one of Greenberg’s images,is by it-
self infringing. Greenberg can still pursue
an infringement claim for that, but says he

. hasn't decided whether or not he will.

“| would be lying if | said | wasn't disap-
pointed,” Greenberg said. “| believe in the
[legal] system.There's winners and losers in
everything, and | have no animosity toward
National Geographic at all”

—David Waiker.
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.1 In September 1997, the National Geograp}uc Society released a CD called The Complete National Geographic,
", which reproduced every back issue of National Geographic magazine page by page. Several photographers

sued alleging copyright infringement because NGS reproduced their images on the CD without permission.
- NGS countered that no permission was required because the CD was a revision of existing collected worlks,
“rather than a new work. After nearly a decade of legal battles, NGS finally prevailed over all the claimants

“in June. The timeline below hig11li'ghts the major developments of the various court cases,

Photographer Jerry Greenberg sues NGS5 for
infringement in U.5. District Court in Miami.
Photographer Douglas Faulkner files

a separate infringement claim against NGS in U.S.
District Court'in New York City.

- MAY 1998
The U.5. District Court in Miami rejects

Greenberg's claim on the grounds that the -
NGS CD is a revision. Greenberg appeals..

-1

S -C 201

11th Circuit U.S. Court of Appeals rules for
. Greenberg, calling the NGS CD“a new product, -

in a new medium, for 3 new market "

“and sends the case back to U.S. District Court in g
Miami for a trial to determme_damages =

\ ' OCTOBER 2001 ..

U.S. Suprerne Court refuses National Geographics - |
request to review the March 2001 ruling in Greenberg’s | v
. favor by the nith Circuit U.S.'Cpurt of Appeals. - e i

- MARCH 2003

DECEMBER 1997

: MARCH 2002

DECEMBER 1999
Photographers Fred Ward and David Hiser file

two additional infringement claims against NGS
in U.S. District Court in New York City.

Photographer Louis Ps:hoyos sues NGS for .
infringement in federal coirt i in Denver;

-the case is trapnsferred to fec_leral court in

New York City five months later. -

DECEMBER 2003

: -On the basis of Tasini, the U. S Dlstrlct Court -
‘in New York Clty con_cludgs that the’ NGS CD s -

arevision rather than a new work, and. rejects'. L
mfnngement claims by Faulkner, Ward, Hiser -

) and P5|hoyos Photographers appeal

Afederal jury in Miami finds NGS infringement ~ [
of Greenberg’s copyrights “willful” and awards  E%%¥} MARCH 2005 : 7
him $400,000 in damages. NG5 seeks to have  [ECHR / 2nd Circuit U.S. Court of Appeals agrees WIth Iower B
the award vacated or reduced on the grounds - [EGEM/  court finding in the cases of Fautkner, Ward, and -
- that it is “excessive NS others that the’'NGS CD is a revision. The rulmg '
' Bl conflicts with the March 2001 ruling in the '
T —_—_— 209‘5 Greenberg case by the nith Circuit Court of Appeals
: OCTOBER 2005\ ¢ that the CD was not a revision but a new work.
U.S. District Court judge in Miami upholds [ o o
$400,000 jury award in Greenberg's favor, rejecting L
NGS arguments that the award is excessive. NGS 2005 " DECEMBER 2005
appeals to 11th Circuit Court of Appeals. [ U.5. Supreme Court declines request to review
‘ e combined cases of Ward, Faulkner, and Psihoyos.
+* JUNE 2007 o
2007

11th Circuit U.5. Court-of Appeals reverses its earlier
ruling in Greenberg’s favor and vacates his

© $400,000 damage award on the grounds that the
Tasini ruling cast the case in a new legal light.

SEPTEMBER 2006 _ B
U.5, District Court in New York Clty relects state o
law claims of Faulkner, Ward and others agamst

- NGS for breach of contract.
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New Development in NGS Infringement Case

The story continues for Greenberg v. NGS. The U.S. Court of Appeats for the 11th Circuit w1l!
reconsider its decision to vacate a $400,000 award for Greenberg for copyright lnfrlngement by

~ National Geographic Society. Greenberg requested that the court hear the matter "en banc,”
where all of the judges of the 1ith Circuit (instead of the original panel of 3 judges) weigh in
on the ultimate decision, and the court agreed. This happens usually because the case concerns
a matter of exceptional pUbliC importance or the panel's decision appears to conflict with a prior

- decision of the court. Review my Juns 16, 2007, and June 25. 2005, blogs for background of
the case.
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U w N s if incredible that some new-media gurus have pronounced

arcel Duchamp would have a hard time if he were rein-

carnated as a multimedia artist. After purchasing a digi-

tized image of the Mona Lisa from Corbis Media, Bill

Gates’ digital image service, it would be easy for
Duchamp to import it into Photoshop and add a mustache. His
problems would start with trying to sell his creation as part of a CD-ROM
gallery of his works. If Corbis found out, the artist could receive a letter
asking him to cease and desist or he could find himself hauled off to court
for breach of contract and copyright violation.

Painting a digital mustache on the work of a 20th century artist or
photographer could get the digital Dadaist into even deeper trouble.
Duchamp could be liable for violating three of the five exclusive rights
protected by copyright law: reproduction, modification and distribution,
He may also have violated the “moral rights” of the artist not to have a
work misrepresented. If his CID went gold, Duchamp could very well run
afoul of some company claiming to have the patent on putting mus-

.taches on digital images, and it.could ask him for royalties.

Sound far-fetched? Not outrageously so. Last year,

a stock photography agency won damages against

the Newsday newspaper for scanning one of

the agency’s photographs and using ele-
ments of it in an illustration. And while
the Mona Lisa is in the public domatn,
Corbis does have a copyright on its
digital image, albeit a thin one.
Corbis and other multimedia
content providers license only
certain rights when you pur-

chase their digital clips, and the

right to alter fine art works is

not usually one of them. Claim-

ing you are an artist (or even an
educator} may be no defense.
Copyright law does provide for

the “fair use” of copyrighted mate-.

rial, but it leaves the definition of
fair use largely up to the Courts

COPYRIGHT!

A GROWTH INDUSTRY :
After paying off his lawyers (while grumbhng
about the lack of controversy surrounding his rnaster-
piece in the art csmmunity), developer Duchamp might find
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“Ware & Freidenrich and co-author of The Multimedia Law Handbook. “1

Interactive publishing

BY JIRI"WEISS

copyright dead. In sorme ways it couldn’t be heaithier.

A little over a decade ago, copyright law was the province
of a few boutique firms in New York and Hollywood, says Mark
Raddliffe, a partner with the 270-attorney firm of Gray, Cary,

remember writing a memo in 1982 asking if software was copyrightable,”
he says. “Then the computer and software industry happened”

Over roughly the same period, the membership of the American Intel-
lectual Property Law Association almost tripled, from 3,500 lawyers to
9,500, Today, intellectual property law accounts for a growing portion of
general business practice law firms, .

The sheer size of the intellectual property-based economy, which
employs some 5.7 million people in the United States and accounts for
nearly 6 percent of the gross national product, has heightened everyone’s
awareness of the legal issues involved. Content creators, incuding artists,

musicians, photographers and writers, are increasingly

exercising their legal rights.
So why is everybody screaming
about copyright? One problem is that
for CD-ROM developers and online
publishers, the clearances required
for hundreds if not thousands
of images, text excerpts, video

up way too much time and

money. Just tracking down

the owner of a photo-

graph or a song may actu-

ally cost more than a

developer would end up

paying the artist in royal-

fies. As a result, many hire

one of the growing number

of firms that specialize in
copyright clearances.

_ Then there,are the larger

questlons, growing more preva-

where everythmg can be downloaded,

" altered, hyperlinked, excerpted and combined. -

What makes multimedia intellectual property rights
‘
SEPTEMBEHR
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clips and music samples eat -

_lent as media moves online, of how
tosplit up licensing fees in a world

JANET WOOLEY




DEM_S WITH THE DEA[] Sometimeaéma_tldeveloperégettu?ky

goingajterbig-name property, and usuallyit's duetopersonal con-
nections. Tony Bové, CEQ of amultimedia titles startup catled Rock-
ument Inc. and New Media contributingeditor, scored amajor

: coup when he negonated a ucenae wtth the Grateﬁut Dead forhia

computer’s RAM constitutes 2 copy. U.S. courts have
ruled that it does, Sorme have speculated that we might

even reach the bizarre state of affairs where one set of

bits commg over the information highway is treated as
a performance, another as a copy and

S——

H atght-Aahbury in the Sixties CD- ROM

The obstacles were daunting. The Gratejul Dead 1
had been offered mitlions by the likes of Brederbund

and Microsoft, and though Bové is a Deadhead, he §

had no personal conneetion to the band. Bové made

a-deme disc and, with eo-quthor Alten Cohen, who

had chronicled the ‘60s peace-and-love movement §

as the editor of the San Francisco Oracle, he

approached the hand. The intervention of mutual jriends, includ-

ing the poet Lawrence Ferlinghetti, helped.

Aijrer the Dead saw the demo they agreed to the pro_;ect—-

againat the admce op rhecr agent “The old-boy network is the only

way to do buomeaa, 80Ys Bove. —LW

harder to deal with than, say, clearing the rights for a documnentary film?
There are actually multiple copyright laws, and Fhilip Dodds, president of
the Interactive Multimedia Association {IMA), says that the print, music,
broadcast and film industries have all evolved different practices. “In mul-
timedia, these come together in ways that make one’s head hurt”

For Excedrin headache No. 1, take the debate in the music industry
over whether the transmission of music across online services constitutes
a copy, a performance or both. For decades, composers, music publishers
and lyricists have licensed their works to the record and movie industries
separately from the performance licenses they grant for radio broadcast,
restaurants, chubs, trade shows and corporate presentations. The creators
get more revenue from performance rights than from record sales, so they
want to extend performance licensing to cover online distribution as well.
Sending a piece of music over the Internet, they argue, is the same as

- broadcasting it over TV or radic.

In early April, Broadeast Music Inc. (BMI), one of the two major
agencies offering performance licenses, announced its first online license
with OnRamp, a company that plans to let music lovers sample snippets
of music over the Internet and purchase recordings. The other major
agency; ASCAP: {Amenmn Soaery of Composcrs, Authors and Publish-
ers}), wants to follow suit,

Fair enough, if it wasn't for the fact that music creators are aggres-
sively asserting that online transmission also constitutes a copy. Compli-
cating the debate are arguments over whether a MIDI file is a musical
score or an actual composition, and whether anything recorded only in a

40
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a third as both:

_ Uncle Sam, however, prefers to
think that existing copyright statutes
are holding up just fine, thank you. In
recommendations published last

summer in its “Green Paper,” the gov-
* ernment proposed to resolve the copy
vs. performance question on a case-
by-case basis by examining the pri-
mary purpose of a transmission and
its effect. f the transmitter intended
the stream of bits to be a performance
and the receiver heard, rather than
received, a copy, then the bits should
be considered only a performance.
The Information Inffastructure Task

Force’s primary finding was that current copyright

law can handle the new technologies with few revi-

sions. The government did recognize that current

licensing practices may result in transaction fees

dwarfing royalties, but failed to recommend any
- mandatory licensing scheme.

TIPS FOR TAMINE CDFYRIGHT

While many multimedia observers are calling for
much greater changes in copyright law, not to men-
tion its complete abolition, the question of “Whither
copyright?” is not going to help developers figure cut how to avoid being
suicked dry by licensing costs or destroyed by a lawsuit, Here are seven tips,
culled from conversations with a number of developers and multimedia

copyright lawyers:

1) Avoid licensing altogether. If developer Duchamp decided to stay on
the right side of the law; his lawyers would advise him to develop original
content. Paying an artist to create a cartoon character or a musical score is
often cheaper than using other people’s work.

This is easier said than done in the cutthroat commercial CD-ROM
marketplace, where experts say celebrities and proven content offer a
competitive edge. And reference publishers simply can’t make do with
original content alone.

However, Radcliffe pointed to successful and completely Ongma.l
multimedia titles such as Doom and Carmen Sandiego, which have

spawned their own derivative products. “Developers get caught ina bind,” -

he says. “From the marketing point of view they want recognizable music
and characters, but by getting them they are boosting someone else’s
property, someone else’s franchise, If you are using pre-existing material,
what are you getting for that? You limit your ability to build a business
around: your product.” : :

2) Use stoclc houses aqd music libraries. _Ahotlﬁr alternative is to pur-

chase public, royalty-free content on CD-ROM or from any number of

stock houses and music libraries. When Peter Maresca, vice president and
) .
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" antee that the person who sold them that copyright has deared the

» Pilgrim made on it. Canty calculated that he would lose money
- on thosé CDs sold bundled with othcr products and brlng in

creative director of developer Zenda Studios in San Fran-
cisco, needs a piece of music for a CD-ROM title, be goes to
Robert Berke Sound, a local recording studio that also rep-
resents a half-dozen music libraries. You're not likely to rec-
oghize these tunes, but the price is right. Standard charges
are $250 to $275 per selection for all the rights, including synchroni
tion and performance for up to 10,000 copies, and double that amount
for unlirmited usage.

For images, video and film, multimedia producers can turn to
dozens of CD-ROMs or agencies that offer royalty-free material. You can
do anything you want with the hundreds of images on HSC Software’s
KPT Power Photo discs, for example, except repackage and sell them as
stock photos. Archive Films, one of the major stock footage houses, offers
some 14,000 howrs of oldies, newsreels, historical documentaries, indus-
trial and early silent film clips, and animation.

Lawyers warn that stock custorners shouldin't assdme that they are in
the clear. The stock houses may own the main copyright, but not the
rights of actors, stunt performers and others involved. On January 1, 1996,
hundreds of thousands, if not millions, of improperly registered

{mostly foreign) public domain stock images and footage will gr === o W LR G S Em———————— ==

revert to copyright, says Radcliffe. The parties who claim back
their copyright “won't be able to come after you with an injunc-
tior, but they will be able to demand royalties”

For example, Archive Film owns the copyright or has the
right to license footage to multimedia producers, but it can't guar-

electronic rights from all the other parties. Still, Patrick Mont-
gomery, Archive’s president, argues that the chances that sorneone
will come after 4 multimedia producer over a stock license are
minirnat; “If you'get too caught up in this and you start wondering
about every possibility of people suing you, you'll never get any-
thing done;” he says, “You have to let common sense prevail”

3} Avoid “must-have” media. If you must license, the best strategy
is to plan ahead, says Chip Canty, chairman and CEO of Pilgrim
New Media of Cambridge, Massachusetis, which last year pub-
lished an encyclopedia of 100,000 biographies of famous Arneri-
can women called Her Heritage. “Flexibility is important. If vou
don’t plan your project carefully and you lock yowrself into a par-
ticular song or picture, you have no bargaining power”

Canty wanted to include a recording of Judy Garland
singing Chver the Rainbow, but changed his mind because the
copyright owner wanted 15 cents per CD. Since many copyright
holders in the music industry demand to be paid the sare as the
highest-priced song (“the most-favored nations” clause), that one
song would have tripled Canty’s music budget. “With 1,000
b10graph1es it didn’t matter whether we had Over the Rainbow or
not,” says Canty. “People would not walk away from it ;ust
because of that” : . :

4) Look inte hiring a nghts-c]earance agency. Another sucklng
point for Canty was that music copyright holders demanded to~ -
be paid the same amount per CD no matter how much'money "

only a few dollars apicce.
Getting someone on your side who knows both the music

SEPTEMBER 1995 NewMEDI A

industry and multimedia development is important to handle
ntricacies such as these, Canty says. With the help of
Z/Rights & Permissions Inc,, one of the growing number of
L clearance agentcies that help multimedia developers clear
. rights and negotiate contracts, Canty negotiated an agreement
to lock out much of the music from'the bundled version. His customers

‘must now call in to upgrade to the full version.

5) Limit the number of sources. Do not underestimate the cost of hunt-
ing down copyright holders and negotiating with them. One way to
reduce costs is to license s much of the material as you can from a single
source, such as a film or music library.

In Canty’s case, this was the New York-based Archive Films and
Archive Photos, but he was still in for a few surprises. One clip from a
movie he had digitized sent him and Barbara Zimmerenan, BZ's president,
on a wild-goose chase all the way to a London performing society. Licens-
ing just that one song took BZ 10 to 20 hours at about $100 an hour.

Zimmerman estimates that a typical CD-ROM project with some

PHI's Seymour
online service leis
you fill out a form te
filter its database of
B over 300,000
images. ‘

i "r .
i

sllyatustrana e

PRI S

A search
for the
word
“anxiety”
presents a
matching
I listof
possihili-
ties.

iy, "0

Oace you've made a
seloction, Seymour asks
for information on image
-gize, use and distribution
"l to determine the appro-
priate license.

PR




STAR TREK: THE LAST OF THE BIG-TIME DEALS?

Spectrum Holobyte, which released its Staf Trek: The Next Gener-

dips to license their crown jewels,

company outr:ght

$50,000 to $70,000 in agency fees. Ultlmate!y, the costs of finding, licens-
ing, digitizing and editing still images and video for Her Heritage
accounted for 73 percent of the total | development expenses. '

6) In negotiations, danfyumge patterns. Because the multlmedla world
is such new terrain, negotiations often drag on and on, and unreason-
abie offers are often presented in total sincerity. One bargalmng tactic is
to make the copyright owners understand that their particular picturé
or piece of music adds only a small amount of value to the whole, says

tures, ¢ach picture is very important;” says Corddry, “but in an eneyclo-
pedia, 90 percent of the pictures dre never actua]lylooked up”’

a project. Microsoft, which is how the largest CD-ROM publisher/accord-

4 2

‘..

ation Final Unity game this summer, licensed the ototy'une and
the nghta to the actors’ likenesses brom Paramount a ﬁew years
ago But times have changed éaya company chairman Gilman
Lowe. ,He doubta_ that Amatt d_evel_open_s oettmg out 1o negonate_

with Hollywood will atand much of a chance convineing movie stu-

"Hollywood wants to be in our business,” he says. "Ij they do

want to licende, they will want to do o joint venture or buy a small

Sometimes an equity investment will do the trick. After provid-
ing Spectrum with éepdrat_e ncn-trdnaﬁerable licenaes to develop
games for various platjjorma Paramount decided to protect ita
propert;y by taking a mmont:y mveatment in Spectrum

Loute kept othe'r ucenaea to a m:mmum on the Star Tre!c pro-
jECT Svewythmg etae. mctudmg rhe muaw det deugn and opectal.
effects, was done zjrom acrarch Mome compamea Just did not
spell out interactive -nghta in their cbntra-ctd, " he says. "We would
have had tc know who _per{;ormed the mﬁaic, which extras and

stunt men were in it. It was too much of @ hassle."—J.W.

500 items to clear may cost; $150 000 to $200,000 in hcensmg fees plus .

Tom Corddry, Mlcrosofts creative director. “In a book with 100 pic: -

7) Be prepared to educate your negotlatmg opponent. Poten’ual content
licensers sometimes need to see a completed product beforé they agiee 1o °

ing to Dataquest, licenses works directly from its offices

_ worldwide. The company tracks all intellectual prop-

erty agreements in a massive database that is fast
. approaching 100,000 items.

.+ Negotiations are. often faJ.rly rounne, but it didn’t
used te be that way. In 1991, when Microsoft
approached studios to license film clips for its Cinema-
nig CD-ROM movie guide, only two agreed, says Ed
Kelly, Microsoft's acquisition manager. “But once it
canie out, everybody started calling us, asking, “Why
isn’t our stuff in here?”” Microsoft hasn't had any prob-
lems since.

AUTOMATING COPYRIGHT
LICENSING

Content owners are responding quickly to the
increased demand for media from the multimedia
industry, The Harry Fox Agency, which acts as a copy-
right clearing house on behalf of some 500 music pub-
lishers, now provides a multimedia form for CD-ROM
development. Prices, too, have started to come down.

The stock house Archive Films charges about $20
per second and less for a five-year CD-ROM license in
one language, about half the rate it charges its broadcast
customers, About 15 percent of its business now comes

- from multimedia developers.

- The stock photo agency Picture: Network Interna

tional (PNI)}is offering images at less than half-price to

“multimedia producers; and $40 buys you a. one-time
license for a screen-quality file ready to put into a cor-
porate presentation or a run of up to 20,000 CDs. By
comparison, the high-resolution images that ad agen-
cies purchase go for $100 or more,

Dropping prices are a welcome change, but if the
multimedia industry is planning to transform itself
into a mass market, it also has to reduce the difficulty
and cost of tracking down copyright holders and
obtaining clearances. “The current system isn't work-
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P ——— --'--—?------?---------- = = o able;” author Mark Radcliffe states bluntly. “It's like

making clothing before the invention of the power
Ioom, before there was mass production.”

Several technological selutions may make it easier. The Library of
Congress, with the Corporation for National Research Initiatives (CNRI),a
nonprofit research institute, is about to test a system that will allow content
creators w0 apply for copyright registration and deposit works with the
library electronically. Next year CNRI plans to test an electronic-rights
management system that will let multimedia developers license works
online, eventually via hundreds of interconnected content databases. The
Iights for personal or educational use coudd be negotiated automancally"
others would require personal contact: -

- Some electromic-rights management systems are already inuse. For a

 year now; PNI's Seymour online service has been letting users search a

database of more than 300,000 images from more than. 30 agencies and

photo collections, including Magnum, Sovfoto/Eastphoto and Culver Pic-

tures, Users type English phrases and the system displays thumbnails con-

jured up by the search results. Enter the word “anixiéty,” for example, and

Seymour will retrieve more than 800 images ranging from facial expres-
]
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sions to people in anxious sitmations, Typing “workers experi- §
encing anxiety” narrowed the s&rch to 250 lInageS (see Screen
captures, page 41).- -

If you are interested in pu:chasmg an image, Seymour ’
asks a series of questions on image size, use and distribution -
to determine which license is appropriate. If a particular hcense—for
altering a picture, for example——doesn’t exist, users can connect live to a
PNI staff member who will pass on the request to the copyright holder.
Images can either be received or by mail on CD or cartridge. Seymour is
available for $49 per month with two hours of free connect time,

Also getting into the act is the Copyright Clearance Center (CCC), an
organization representing some 9,000 publishers and 1.7 million titles.
CCC collects licensing fees from the vast photocopying industry that has
sprung up around college campuses and from corporatlons that wish to
copy and dLstnbute copynghted matenal mternally :

RovaLry M ETERS FOR THE NET
This summer, CCC and Folio Corp. are releasing software for distribut-
ing copyrighted articles over internal corporate networks. Instead of hav-

' ing to purchase multiple subscriptions to magazines and reference titles,

companies will place electronic versions on their servers in an extension
of Folio's Views and pay royalties based on frequency of use.

Next year CCC plans to offer the same metered database on the
Internet and to expand into photography. “CCC hopes to do online what
it did for photocopying; bring the cost of obtaining permission to copy
down to the same level of the royalty payment due-to the rights holder” '
says Kelly Frey, director of new-business development. '

* With overlapping copyright clearance tectinologies springing up llke
mushrooms, there will be confusion in the marketplace for quite some
time, says Lance Rose, a lawyer in the firm Larice-Rose & Associates and
author of NetLaw: Your Rights in the Online World. “The question is, can
we achieve a small number of comprehenswe, efficient, productive rights
clearance groups that can actually help us all get on w1th the business of
creating interesting multimedia products?”

Some people believe that will take a long time. “Don't look for that
kind of electronic licensing anytime soon for music,” says Bennett Lin-
coff, director of legal affairs at ASCAP. “When you take a picture, you are
the sole owner of all the rights. In music there are writers and com-
posers that have existing relationships with music companies. There are

E synchronization rights, rights that are exploited in various
E ways that make it more difficult to license the entire bundle
_ at onge” :
E Others say the dcvelopments may acrually hurt mulume-
F dia producers’ interests. “If there is more of a standardized
structurq there wor't be much room for creative negotiation,” says Jiil Alofs,
who runs Total Clearance, a Mill Valley, California, diearance firm that spe-
cializes in multimedia.

Two PATHS

The new-media indus- [HES
try is at a fork in the ISR
road. Down one path,
content creators make
their own contractual
arrangements. This way
seemingly preserves the
most freedom, but it
also lets the courts [
determine industry [
norms of conduct on a
case-by-case basis, It

winds through a legal jungle requiring travelers,

to clear away vines blockmg the path before each
new step.

Here, the strong will arm themselves to
the teeth against the uncertainties of the jun-
gle and may be tempted to prey on those
without similar means. It's a path that puts
private contract over public practice and
enriches the pockets of lawyers.

Roger Ressmeyer's digital
cemposite of a rocket
taunch will soon be avail-
able online from Corbis
Archives. bt is part of his
Starlight photo collection,
purchased recently by
Corhis Corp.

The other fork, creating a systern of automated rights-clearance mech-

_anisms, runs straight through a clearing. It binds the hands of negotiators,

but it’s bult upon the need for darity and simplicity. Our nation’s history
and our legal system favor the former path, but if the new media becomes a
mass phenomencen, the second path may make the most sense, =

Jiri Weiss is a Berkeley, California-based technology writer. He can be
reached at JiriWeiss@aol,com.

CONTACTS:

Amarican Intellectual Propesty Law
Assaciation: (703) 415-0780
American Society of Composers, Authors
and Publishers (ASCAP): (212) 621-6000
Archive Films: (212) 620-3955
Association of American Publishers:
(202) 232-3335
BroadcastMusic inc. (BM1): (212) 586-2000
BZ/Rights & Permissions Inc.: (212)580-0615
-Consortium of College and University Media Centers
{CCUMC):{212) 650-6708 . .
Copyright Claarance Center: (508) 750- 8400 -
Corbis Madia; (206) 641-4505 =~ = o
Corporation for National Research: - -~
Initiatives (CNRI): {617) 631-0947
Folio Corp.: (801) 229-6700
Gray, Cary, Ware & Freldennch (415) 328- 6561

(IMA): (410) 626-1380

Pictare Netwark International:

Rockument: (707) 884-4413

(202) 452-1600

{703) 305-9300

Harry Fox Agency: (212) 922-3266
HSC Software: (805) 566-6200
Interactive-Multimedia Association

Lance Rose & Associates: (241) 509-1700
Microsoft Corp.: (206) 882-8080

Pilgrim New Media: (617) 491-
Robert Berke Sound: (415) 2858800

Software Patent Institute: (313) 769-4606
- Software Publishers Association:

" Spectrum Holobyte: {510) 522-3584 -
~Totat Clearance: (415) 389-1531
.S, Patent and Trademark Office:

" Zenda Studin: (415) 777-98%

RESOURCES:

Copyright's Highway: The Law and Lore of Copyright
from Gutenberg to the Celestial Jukebox by Paul
Goldstein; Hill & Wang/Farrar, Straus and Giroux,
1995; $21.

Multimadia: Law & Practice by Michael Scott with

(703) 807-2789 James N. Talbott; Prentice-Hall Law & Business,

7660 : 1993; §85. :

Muitimedia Law Handbook by ). Dianne Bnnson and
-Mark F.Radcliffe; Ladera Press, 1994; $74.95.
Multimedia Legal Handbook: A Guide From the Soft-
ware Publishers Association by Thomas ). Smed-
inghoff; Joh# Wiley & Sens Inc., 1994; §195. _
© - NetLaw: Your Rights in the Onfine Wan’d by Lance Rose
~Osborne-McGraw Hill §19.95. - .. .
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Organlzatlon Ieaps into new media ventures

- which molude a cable channel radio series

VBY BETH SUTEL
Assocuated Press

ASHINGTON - Ghange has never

come easily for National Geographic.

7 But, when readership began tum--
-bling in the 1990s and Discovery Communi-:

cations took the lead in adventure and
wildiife programming over cable TV and the

Internet, Natlonal Geographic found it had

to change. R

. Today, the Geographlc, as |t is known to
" people who ‘work there, IS going through'

another metamorphosns |ts second smce

~béipg establisheﬁ I 1888 TR _
“Thls organlzatlon has changed more in
the past 10 years than in the past 100,” said

o Bob'Sims, senior vice president for maga-

zine publishing.

Eager to expand its boundames, the'

National Geographm Society — legaHy anon-

pr‘oﬂt |nst|tut10n — |s Ieapmg into new media

: ventures.

» A cable channel already being shown
over-seas is scheduled to Iaunch in the
United States nixt January.

‘0. A new book series is coming out this
summer. '

~b:Imax movies are hlttmg theaters.

» A radio serles started on Natlonal Publlc

'Radto. ;
¥.Ten for'engn Ianguage magazme edut:ons

f;have started up;. and a new adventure mag~=-

-azine went on the stands Iast year.

It’s a radical and rapid make-over for such -

a staid institution, but there’s a lot of catch-

TUESDAY,

Consumers can buy many |

products from National
Geographic via the
internet, including:

PLEASE SEE GEOGRAPHIC, 10C

OF RATIONAL GEOGRAPHIC

T | , ngybt, grossed $55

" last Aprll as a quar-

NEW. VENTUHES R

~ » RADID! National

GEOGRAPHIC CHANNEL:
Launched in 1997 over-
seas. Reaches 52 mil-
lion househalds in 63
countries. Will launch

- in United States next
year. '

» IMAX MOVIES: First
film, Mysteries of

Protesters

to move flght
__ tr

million, Plans film on
voyage of Lewis &
Clark. :

> FOREIGN LANGUAGE

EDITIGNS: Society puts

-out editions in 10 for-

eign languages — 11
when Portuguese ver-
sion launches next
month in Brazil, U.S.
cirguiation has slipped
from 10.8 million a
decade ago to 8.5 mil-
lion last year.

p NEW
MAGAZINES:

- National Geographic

Adventure started

_.terly and is increasing
“jts frequency to six
- times a !year'.

“» INTERNET: Rapldly

expanding internet -
division sells CD-

ROMS; aniine refer-

ence materials, maga-

zine subscriptions and -

offers chats with
writars.

» BOOKS: Publishirig

division puts out

books, trave! guides. A
-new book venture,
.Adventure Prass, will

facus on the personal
memoirs of travelers.

Geographic produces
a regular radio pro-
gram for National
Public Radio titled
Radio Expoditions,

"narrated by Alex

Chadwick. It star'ted

- in 1997.

» TRAVEL: Revamped

Expeditions program,

which offers trips to
historic locales with
affiliatect writers,
photographers and
researchers.

» 'HETAII.: Operates
online store and two
r*etail'st_ores in

” DVDs and VIDEQS

Wasnington, D.C.
Plans deal with The
Museum Company to

.carry branded goods

throughout-the
chair’s 100 stores.

TELEVISION

\
Y

Burger King pa
to listen to fran

BY ELAINE WALKER
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War II financial system. - .

So is recycling. _

+ The protesters’ goal this
time is more difficuit than get-
ting a retailer to drop one
product: They. want to kill -
World Bank bonds, one of the
stalwarts of the post-World

. “They're not the biggest
player [in World Bank bonds]
by any means,” Brownstein .
said. “But because they’re the

Reading is good' for you.

groups are also organizin
boyeott of the estimated

Last year, the World Bank s
+ $29 billion in bonds.

. “We want to take away their .
money,” said Kevin Danaher, a
founder of Global Exchange..
The group, one of the IMF boy- -
Cott organizers, supports

human rights in developing -

d che [CSOUTCES of g huge

corporation.”

S 'GE‘I_'B.;ld'C."_GI'EiILJ.V[, jr.,‘MBA A
- AXA Adqisors—FIoﬁda/Caﬁbbean_ Region

M lpvé my job. I give clients the time and attention it takes to
'_ figure odt'tough problemns like funding college.or a secure
" retirement. It takes carefy] planning, good decisions...
. a relationship built on trust and respect.” Gerald.Grant is one of
Ihousan'ds of AXA'A_dyisoré’ financial professioﬁals who help cl
meet lonﬁ-ter‘m Simancial goals. I“My clients like the personal
" -attention; but I fel] ther, ‘I'm not the whole show."—We're part
+ ol the global AXA group, ane of the five largest asser managers - -
_in the world.” Its amazing"\#hat we can help y'ou :aqéomplish.“ "

ients

- /AXA ADVISORS
Building Futures

- D GEOGRAPHIC, FIOH 16
ingup to'do. 7 -

ing staff and hiring

the organization’s busines
focus. '

later,
the entire organization. ..

moted,”

pieces in place.

behind Discovery in building
out its cable TV, Internet and
. retail businesses, National Geo-
“Braphic does possess one of the:

‘lished brand name. R
- Having overcome a reluc-

For career opportunities’
with AXA Advisors ", "+
- Please call us locally ar -
(305) 670-3799.

“Welve got South Florida_covered. :

~More than 80 trained financial p__rofcssfﬁnalg -

graphic Ventures, the for-profit -

|~ As part of its coming of age,”
“National Geographic has also,

Astqry on sharks, for example,

(305) 670 799 or I(SSS)AXAINFO Loy + | Benchley, and 'an expanded

" tos from the trip,

that. brand, National Geo-
graphic is applying it to logical

but previously untried business
_ areas, such “as travel books,

exotic trips. accompanied by
experts, goods in stores, even a’
creditcard, = - [ . _
“We're doing more. outside
the rectangle,” says Rick Allen, .
president of National & Geo-:

subsidiary, .

latched onto 'the idea ‘of 'syn-:
ergy, leveraging media content-
across platforms and using

another, =~ .. o I
The current magazine ‘cover

also spawned an Explorer pro-
gramto air on CNBC April 9
and 15, a Web chat with the

online presentation with pho-

All this may appear tobethe '

‘billion in bonds the World -
- Bank plans to issue each year.

had become 2" stodgy: and :
Inward-looking place’ even as;’

- Eventually, something ‘had
- to break. National Geographic
~ went through a major restruc-:-blo;
" turing in the mid—_19903,[",_slash-’. :

media executives to sharpen-

One. of those executives,
John Fahey, rose-through the %
‘ranks at Time Warner for 20
years before. being named. in,
1996 -as the first head -of
National Geographic’s for-
‘profit "business’ arm, which
includes television, maps.and -
online ventures.  Two years

he became president of

- “We were very insular,”
-Fahey acknowledges. “We
‘couldn’t  compete without -
becoming more savvy. The:
‘entire focus had been the maga-
zine, which was successful
without having tobe pro-

~With Fahey at the top and -
'several other senior executives j
! brought in from outside, some
.of them poached from  rival -
Discovery, National .Geo- -
graphic now seems to have the

While it may be years

‘most valuable assets a media .
_company could ever hope for:a.
‘prestigious. and well-estab-

‘tance to expand and leverage -

. tribute tg b_ur, reputati‘)nn :E!r
.accuracy, o Vs i

©.“We need to make sure

-~ while eservingour tra}gi-'-
:thl‘F’”’ ) i 'fﬁ

g a

bonds,
$25

declined to comment.
old

the past, said the"

by the-ban

el,

m, although

S :
raphic -had

hat a major

'res -1ong over-i
veteran -. due, it'named. new president.
in 1993 with' the’ mandate ' to

s :shake things up.” - S
. ‘Reg Mutphy, who had been
publisher -of "The Baltimore
‘Sun;:succeeded - Gilbert M.
“-Grosvenior, whose, 'family!fégs-
- been leading the ‘National o
- graphic Society- for most o%ﬁ
- past century. . _ N
. Murphy sawthe Socipy
througha painful downs_iziﬂ'g,'
- closing down a magazine logig-"
‘tics’ center . and eventuaﬁy
slashing its staff by more than
~“half to 1,200 people in 1997, i
- There ' have " been soIfie
bumps on the road of changg®
- A'group of writers and pt
- tographers has sued Natiohdl
Geographic, - claiming Shpt”
improperly reused their magg- -
zine stories and pictures o1j‘a
~CD-ROM. . *_- %

_ e )
.. The  flagship'. magazine,
.- eager to compete for ‘scodgﬁ,
also.found itself in hot watqr ‘
after doubts were rajsed abq;t'zt .
‘the authenticity of a fossil fad-
tured in a-story. The fossil frdm
‘China, which appeared to shofy"
feathers 'on a dinosaur,
unveiled last October as bt
- important . discovery,: butlm
panel of scientists’ determiged
this'week that it was reallyfia -
‘composite of at least two diffay-
ent animals, .. . preg
- - National Geographic edifor,
.- Bill Allen said the magazine hds
a. writer  looking -into
sequence ‘of events ‘involvjag
the fossil. He expects to publish
the story this fall. . .~ e
“It’s one of those things y§u
- wish' would never happers”

~ Allen said. :“God knows the
- lengths'we go to to be accurate,.

But if we: make a’mistakeit
: makes news, 'and I think that®a
AL e sy
re: may be'more clal- -
lenges ahead for National Gep-

-

< graphic .as it reshapes itself.
. But, in'the’words of Presiddhit

: ‘Iohlj’Fahe'y."'ft'he”alterngtivéﬁf :
" being left behind is not accept-
those platforms to promote one' e [T E TR

titis
organization is as. relevaat,
highly regarded and influentfal .

~-.over the next 100 years as it hds

been over.the past 100 yeafﬁ’
Fahey said. 'Our great 'cH,et,l'-

" lenge is'the balancing act: HﬁW
“do-we; modernize', ourselp€s -

.

3

" o help you sart a financial plan;

9130 Southi Dadeland Blvd., Suite 1400, Mismi, FL 33155

~ Before ‘.yt_lu.'i_mire's.t,Q"yi)'l:li""i':f‘ll”‘é‘{l'l"d‘,‘= ari ,d,‘j"'mo‘néy
. invest some time. Read “Your Money,”
' Sunday’s Business section.
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" written:World Bank bonds, in’
sai World Bank's|
Perlin. It hasn’t done so for any!’
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ai e o
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“They're not the biggest
player [in World Bank bonds] --
by ‘any means,” Brownstein
- said. “But because they're the

adquartere

Reading is good f "c}i
sellmglnves : eadl.gls good or you

So is recyc_ling. :

l1kc mc...

“and the rCSOUfCCS ofa hugc
global corporanon

a professwnalf

- “Gerald C. Grant, Jr., MBA ‘
| AXA Advisors- Flond_a/Canbbean Region

“I love my job. T give clients the time and attention it tzkes to
figure out tough problems like fundmg college ora secure
" retirement. it takes careful planning, good decisions...
o relationship built on trust and respect.” Gerald Grant i is ne of
- thousands of AXA Advisors’ financial professionals who help clients -
‘ _mcc[ Iong-term financial goals. “My clienis like the personal
“ autenzion, but I tell them, ‘T'm not the whole show! We're part

.  of the global AXA group, one of the five larges: asset managers.
in the world." Its amazing what we can help you accomplish.”

onsh m L
B /AXAADVISORS.
 Building Futures =

Ret ﬁ‘ﬁfﬂem M

- " 'For career opportunites.
i%

o o S with AXA Advisors
Savings |

- please call us locally’at .
(305) 6703799,

Wc Ve got South F’londa covcrcd i
Morc than 80 trained financial profcssmnals
" to help you start.a f'nanctal plan
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-groups are also orgamzmg a

boycott of the estimated $25

billion in bonds the World

Bank plans to issue each year. .
Last year; the World Bank sold

$29 b11110n in bonds ‘

““We want to take away the1r

money,” said Kevin Danaher, a

founder of Global Exchange..

‘cott orgamzers
human rlghts in developmg

_ rld

The group, one of the IMF boy- - ‘
supports . ,accordin‘g-t

uments

' DGEOGRAPHIG FROM: 1G

" ing up todo.
. By the’ early 19905

2go to 8.5 million last year. -

ing staff and hiring veteran
media executives to sharpen -

focus. _
One of those executives,
John Fahey, rose through the +

:| ranks at Time Warner for 20

years before being named in’
1996 as the first-head of
- National Geographlcs for-

‘|- profit business arm, which
" includes television, maps. and -
online ventures. Two years '

‘later, he becamie president of
the entire organization.

" “We were very insular,”
-4Fahey acknowledges.
couldn’t compete without .
becoming"more savvy. The

“entire focus had been the maga-.

zine, which * was successful
without havmg to ‘be pro-
‘moted.”

‘several other senior executives

of them poached from rival
Discovery, National Geo-
graphic now seems to have the
pieces in place

" While it' may be years
behind Discovery in building

graph1c does possess one of the -
most valuable assets a media.

lished brand name.. _
' Havmg overcome a reluc-"

but previously untried business
areas, such as travel books,

| exotic trips. accompamed by

experts, goods in stores. even d
credit card.

the rectanglé,” says Rick Allen,
president of - National - Geo-

sub51d1ary
As part of its commg of age,
National Geographic has also.

ergy, leveraging media content

another

‘story on sharks, for example,
also spawned an Explorer pro-

and 15, a Web chat with. the
writer,  Jaws author Peter
“Benchley, and an expanded
‘online presentatlon with pho-

' _tos from the trip. . :
All this: may appear to be the "t

the -G
National Geographic Soc1ety-_f:' e
| had become a stodgy and :
"inward-looking place even as .
the media world. evolved:_‘ 3rap,
around it. Circulation' of its :-nonpr
magazine had’ dropped froma -it"
high of 10.8 million a decade "1

. Eventually, something: hadi-
to break. National Geographic' ..

‘went through a miajor restruc-. -
turmg in the mid-1990s, slash- . re

the organization’s- business -

“We -

"With Fahey at the top and

brought in from outside, some -

out its cable TV, Internet and
1 retail businesses, National Geo-

company could ever hope for: a -
prestigious.. and Well estab-'

tance to expand and’ leverage. -
‘that' brand, National Geo-.
“graphic is'applying it to logical .

“We're domg ‘more. outs1de :
graphic Ventures, the for-proﬁt

latched onto the idea ‘of syn-:

across platforms- and using.
"those platforms to promote one’

The current magazme cover

“gram to air on CNBC April &

bonds. Y
. P ! '. 4
il

A Cmgroup spokesman:

declined to comment. . i
Salomon Smith Barney Inc., ! -

a part of Citigroup, has under-;
written World: Bank bonds. ml
the past,.said thé World Bank’ 5| 0

Perlin, It hasn't dong so for any]! -

of the more than 30 ‘debt issues ?
by ‘the - bank:since last: Iuly,,

r

eawweights;:

i

T‘s

titu tion, although:

“due, it: named a ne\;v pre51dent
in 1993 with’ the mandate to
shake things up.

Reg Muiphy, who had been
pubhsher of The Baltimore

‘Sun,’ succeeded Gilbert : 135

Grosvenor, whose. family b
been leadmg ‘the National
-graphic Society for most of ;
past century. - 'va

Murphy “saw - “the:. Soc&.ﬁr :

through a pamful downsiziffg, .
closing: down-a magazine logs
tics” center .and - eventua?
slashmg its staff by more thm
half to 1,200 people in: 1997 «
There “have ! been” some
‘bumps on the:road of changa.“ '
" A group of writers and ph
. tographers has sued Natiopdl
.-Geographic, _claiming ¥*pt

" improperly reused their magﬂ -

zine stories and plctures orﬁa
CD-ROM. 750 :

The - flagshxp magazuﬁ!
eaget to compete for: scoQ
‘also.found itself in hot wak
“after doubts were raised abg
~the authent1c1ty of a fossil
. tured in a story. The fossil frd‘m

" China, which appeared to shpgv

feathers ‘on a .dinosaur,
“unveiled last October’asjeh.
important’ dlscovery, butgﬂ'
- panel of scientists determined
“this week that it was. reall
~composite of at least two diffey-
ent animals, (.t g
National Geographm edl.t’dr‘
Bill Allen said the: magazme
a. _writer . looking ;into
sequence ‘of events’ 1nVo1vJ~ﬁ :
the fossil. He expects to pub
the story. t}us fall
“It’s one of those thmgs gﬁu,

wish would, never happeﬁ'ﬁ’i-

Allen said.” “God knows %
lengths we ge to to be accurafe :
But if 'we make a mlstake’*

“tribute to our. reputauon
_aceuracy.’
' There ma

', makes news,’ ‘and 1 think that;aa '
r

i'q

~graphic .as: eshapes its]

But, in the"words.of Pres1d¢1t] '

 John Fahey, the’ alternatwe}*ﬁf
bemg left behind is not acce

able g ffrrg ._

' "We need to make sure t@s L

‘organization .is ‘as relev4ai,
highly regarded and mﬂuentia

. over the next 100 years as it
been over. the past 100. year
Fahey said. 'Our-great. ¢ ag
lenge is the balancing act: 'H

do ‘we modernize; -oursely s

whlle preservm 'our trd

Eﬁmﬁ

!

in Sunday’s Busmess sectmn. LN

Before you' mvest your hard-earne, :money
 jnvest some time. Read “Your Money,”

&

World Bank doc— _ |
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he Geographic

goes exploring

,Orga'nization leaps into new media ventures, -
which include a cable channel, radio series

'BY BETH SUTEL -
Assomated Press -

ASHINGTON —~— Change has never
come easﬂy for National Geagraphic.

But; when -readership began tum-

bling in the 1990s and Discovery Commuini--

‘cations took the lead n adventure and

- “wildlife programming over. cable TV and the

Internet, National Geographic found it had
to change.
" “iToday, the Geographlc, as it is known to

T _uple ‘who .work .there,.-is g_olng through-
. ahother"me’_tamor'phosis, its- second since’

being established in 1888,
“This organization has changed more In
~the past 10 years than in the past 100, sald
. Bob §lms, senior vice president for maga-
zine publishing.
Eager to expand its boundarles, the

.Eéﬁ;bt,‘gr'o's.sed'sﬁ:ﬁ U

' GEOCRAPHIC CHANKEL: -
. Launched in 1897 over

seas. Reaches 52 mil-
llon househelds in 63

counteies, Wil taunch
- in United Statas next

- yedr,

» IMAX MOVIES: Flrst
film, Mysteries of

mllllon: Plans flbm on |

' voyage of Lewls
" Clark,

) FIJHEIGN LANGUAGE
EMTIONS: Society puts
out editions In 10 for--
elgn languages — 1%
whtin Portuguese ver-
sion launches next
manth in Brazil. U.s, -

" ciroulatlon has slipped
fromt 10.8 milllon a

decade ago to 8.5 mil-
lien last year.

PREW
MABAZINES:
Nattanal Geographlc .

* Adventure started

National Gedgraphic Society —

Consumers can buy many
products from National
Geographic via the
Internet, including

legally & non-

profit institution — is leaping into new media

ventures:

» A cable channel already being shown
over-seas is scheduled to faunch in the

‘United States naxt January,

» A new:hook series is commg out this

SU!'I'IITIEI‘

b lmax movies are hitting theaters
BA l‘ad|o series started on National Public

Radlo..

] Ten fore;gn language magazme editiohs

azlne went on the stands last year. -
It's a radical and rapid make-over for such
astald irtstitLttion, but there’s a lot of catch-

_-have started up, and a new adventure mag-

PLEASE SEE GEORRAPHIC, 10C

-1ast Apell as a quar-
- terly and is Increasing
= lts frequency to six

times a year. - -

9 INTERNET: Rapldly

expanding Internet -

- divislon sells GD-
ROMS, online refar~

ence materlals, maga-

“zine subscriptions arid

offers chats with
writars, ’

"» BOOKS: Publishifig

divislon puts out

‘books, travel guides. A

new houk venture,

Adventure Prass, wil{ -

" ¥ RABLD; Natlonal

Geographlc produces

- areguiay radio pro- -

dgram for National
Public Radio titied

: Radio Expeditlons,

focus on the personal

memoirs of travelers,

‘narrated by Alex

Chadwick: 1t star'ted
in 1997,

3 TRAVEL: Revamped
. Expeditions program,
“which offers trips to

histarlc locales with
affiilatecd writers,
photographers and .

) researchars,

» RETAIL: Operates
online store and two
retail storas In

Washingtan, D.C.
Plans deal with The
Museum Company to
carry branded goods
throughout the
chain’s 100 stores, -

"TELEVISION.
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., flim, Mysteries of

‘The Geographic
goes exploring

Organization leaps into new media ventures,

ahather metamorphosls, Its second since
“belng established In 1886.

"This organization has changed more in
the past 10 years than in the past 100,” said

Bob Sims, senior vice president for maga--

zine publishiig,
Eager to expand Its bnundarles, the

UME OF NATIONAL GEOGRAPHIC’S: NEW VENTURES

» THE HATIONAL ) ‘Egypt, grossed 355
' GEOCRAPHIC CHANKEL: ©  wmillion. Plans film on
Launched In 1897 over-  voyage of Lewls &

. seas. Reaches 52 mli-;  Clark.

llon households in 83 » FOREICN lﬂ.Nﬂ“ﬂBE .

countrles, WHI launch ,
. in United States next - gIlJ‘ItTngNIgoigclEﬁyn ‘f’(f,ff
year-. S . elgnlanguages — 11
A when Portuguese v
D INAX MOVIES: Fi sian faunches next
~ month in Brazil. 1.5
olrgulation has slipped
o from 108 miliona
decade ago to 8.5 mil-
s lion last year.
AGAZINES .
2 WNEW- -
e " MABAZINES:
- Natlonzl Geographic
. Adventure started

» Ten forelgn Ianguage magazine editlons
have started up, and a new adventure mag-

azine went on the stands last vear.

It's & radicaland rapud make-over for such
a stald Institution, but there’s a lot of catch-

PLEASE SEE GEOGRAPHIC, 10¢

last Aprtias a quav-

_ Yerly and Is increasing
“'its frequency to six
times a year.

» INTERNET: Rapidly
expanding Internet -

- dlvision sells GD- -
ROMS, onlina refer~
ance materlals, maga-

. 2Ine subseriptions and
‘offers chats with’

writers.

. b BOOKS: Publishirg

divislon puts out -

baoks, travel guldes. A -

new hook venture,
Adventiire Press, will

" focus on the parsenal

memairs of travelers,

» HnDIB* Natlonal
Gebgraphic produces
a regwar radio pro-
gram for Natlonal
Public Radlo titled
Radio Expeditions,

"narrated by Alex

Chadwlck, It stal‘terﬁ

“In 1987,

b TRAVEL: Revamped

Expeditions pregram,
~ ‘whlch offers trips to
historic locales with

afflliated writers,
photographers and
researchers.

» RETAIL: Operates
ofllne store and two
retall stores in

Gonsumers can uy many
products from Natlonal

Geographic via the

Washington, D.C.
Plans deal with The
Museum Gompany to
. . carry branded godds
throughout-the
chain’s 100 stores.

{ TELEVISION

DVDs and VIDEOS g4

ph

Jitter:
on Wi

8Y EILEEN G:
Assatialed Prc

. . . . ternet, Including:
which include a cable channel, radio series remet L Ay
BY BETH SUTEL Natlonal Geographic Society — legaily a non- gﬁf,ﬂ‘&"iﬁ
Assaclated Press . profit institution — is leaping into new media Ef;:e:’;‘;t‘
ASHINGTON — Change has never ventures: . ket. Blue-ct
wGDmE easily for National Geographic. » A-cable channel already belng shown investors s
. But, when readership began tum-  gyep_seas is scheduted to launch In the _Pre.lc.l;fg}l;
hting tn the 1980s and Discovery Communi-- United States next January. to 4,188.20
cations took the lead in adventure and \ drop ever.
wikdlife programming over cabde TV and the "/ New book serles is coming out this index has r
fnternst, National Geographic found it had — Sumimen. . poiat drop:
to change. ~ ¥imax movies are hitting theaters. ;:i;":“ as-
" Today, the Geographic, as it is known to P A padio series started on Natlonai Publlc o The Do-
" people: who Work there, is golng through- Radio. R rose 75.08 1
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-0 change.

goes exploring

Organization leaps into new media ventures,
WhIGh include. a cable channel, radio series

By BETI-I SUTEL
Assnclated Press

ASHINGTON -~ Change has ngver -
= come easlly for Natlonal Geographic,

“But, when readership began tum-

" bling in the 1990s and Discovery Sommuni--

cations. took the lead in adventure and
wildlife pregramming over cable TV and the
Internet, National Geographic found it had

TJoday, the Geographic, as it is known to

’ peop]e who .work there, is going through

another. metamorphosis, Its second slnce

. being established in 1888,

.~ "“This organization has changed more.In
-the past 10 years than in the past 100,” said
Bob Sims, senior vice president for maga-
zine publishing,

Eager to expand Its boundanes, the

National Geographic Soclety e legally anon-
: pr‘oﬂt Institution — is leaping into new.

ventures:

b A cable channel a!r‘eady betng shown

‘over-seas is scheduled to launchIn the

_Unlted'States next _Janua_ry.
» A new book series is coming out this

summen.

» Imax movies are hitting theaters.

b A radio serfes started on Natlonal Public

Radio,

Consumers can buy many

products from National
Geographic via the

Internet, inctuding:

) Ten foreign Ianghag_e magazine editions

have started up, and a naw adventure mag-
azine went on the stands last year.
“It’s a radical and rapid make-over for stich

" astaid mstltutuon but there's a ot of catoh-

'PLEASE SEE GEOGRAPHIC, 10C -

» THE NATIONAL
REQGRAPHIC CHANNEL:

. Launched in 1987 aver-

seas. Reaches 52 mil-.
{lon households in 63

~“countrles. Will launch -

n United States next
“yean.: -

» IMAX MBVIES First

" - film, Mysterles of

- Egypt, grossed $35

mllllan. Plans film on
voyage of Lewis &
Clask,

¥ FOREIGN LANGUAGE.
. EDITIONS; Society puts

. out-editions in 10 foy- |
eign lEnguages — 1t

_ when Portugiese ver-.

slon launches next

-month in Brazit. U.S.

clrculation has slipped

" from 10.8 milllon a

decade ago to 8.5 mil-
lion last yaar.

b NEW

MAGAZINES:
‘National Geographic
Adventure started

last Aprit as 3 quap-

_terly and is Increasing

~its frequency to six

: .tnmes a.year.
*» INTERNET: Rapkely

expanding Internet
division sells GD-

" ROMS, online refer-
_ence materials, maga-

zine subscriptions and
offers chats with
writers, :

» BODKS: Pubilshing

division puts out
books, travel guldes. &
naevf bouk venture,
Adventure Press; will

. focus ‘on the personal -

memnlrs of tf'avelers.

¥ RADIOY National

- Geographic produces

a regular radlo pro-
gram for Natlonal

"“Publlc Radio titled

Radio Expeditions,

narrated by Alex

Chadwlok. it started
9097

¥ THMI'EI. Revamped

. Expeditions program, |
which offers trips to

historic loceles with
affiliated writers,
photographers and
researchers,

» RETAIL: Operates
onling store and two
retall stores In -

‘Washington, D.C.

Plans deal with The

- Museum Company to

carry branded goods

-throughout the

chain's 100 stores,

poi
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TUESDAY, A

goes explormg

Organlzatton leaps into new media ventures, -
Whlch 1nclude a cable channel raoho series

BY BETH SUTEL
“Associated Press

ASHINGTON — Ghange has never -
come easlly for National Geugr aphic. .

7~ But, when readership began tum-
bling in the 1990s and Discovery Communi--
cations took the lead in adventure and
wildlife programming over cable TV and the
internet, National Geographlc fouhd It had
to change.
Today, the Geographlg, as it is known to

"“people who work there, Is going thruugh"
“‘another metamc'wphusis,' its secand since .

belng established in 1888.

“Thls organization has changed more in
the past 10 years than in the past 100,” said
Bub Sims, senlor: vlce president for maga—
zme publishing. -

Eager to expaﬂd ks huundaries. ‘the

WA 'GEOGRAPHIG_’ '

JAast April a5 a tuar-

THE NATIONAL ‘Egypt, grossed $55

GEOBRARHIG CHANNEL:

-~ Launched In 1997 gver-

“seas. Reaches 52 mil-
‘lion households in 63

countries. Will Jaunch
- United States next
year. R

=3 IMAX: MIWIES' Flrst
ﬂlm Myster'les of

miliion. Plans. film on
voyage of Lewis &
Clark. -

» FOREIGN LANGUACE
EDITIONS: Society puts
out-aeditlons in 10 fer--
- elgn lanpuages -— 1%

wh’en Partuguese ver:
sion launches next
maonth'in Brazil, U5,
clrculatlon has slipped
from 30.8 milllon a
decade ago to 8.5 5 mif-
lien last year.

PNEW -
MAGAZINES:
National Geographlc

. Adventure started

National Geographic Soclety — Iegaily anon-
profit institution — Is feapmg mtu new media

ventures:

_¥ A cable channel already being shown
over-seas |s scheduled to launch In the
United States next January. )

» A new hook series Is commg out this

summer.

» Imax movies are hitting theaters.

» A radio series started on Nationat Public

Radio.

» Ten foreign language magazine editions
have started up, and a new adventure mag-

azlne went on the stands last yean

It’s a radical and rapid make-over for such
a staid institution, but there’s a lot of cateh-

. PLEASE SEE GEOGRAPHIC, 10C

terly and is Increasing
Its freguency to six -
“times a year.

- b INTERNET; Rapldly
“expanding Internat
* division sells G0~ -
ROMS, online refer-

enoe thaterials, maga-

~  zlne subscriptions drd

offers chats with
writers. - :

-» BOOKS: Publlshmg
dlvislon putsput. - .
- bouks, iravel guides. A

new book venturg,

" Adventure Press, Will °

facus en the personal

memolrs of travelers.. -

" 9. RADIDS Natlonal

Geographle produces

a regutar radfo pro- -
“gram for National .

Public Radto titted
Radib Expeditions,
narratad by Alex
Ghadwick: It started
in 1997, '

» TRAVEL: Revamped

Expeditions program,

which offers trips to
historic locales with
affiliated writers,
photographers and
reseat’chers.

I RETAIL: Operates

-anling.stare and two

retail stores In

Gonsumers ¢an buy many

praducts from Natlopal
Geographlc via the
Internet, Including:

Washlngtnn, D.C.
- Plans deal with The

. Museum Company to -

carry branded goads
throughout the
chaln’s 100 stores,
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EGEOGHAPHEG FHOM 16
ing up to do. " .

By the earl)r' 19905, thelll,.'fl.‘ p

ia company,

‘National Geographic Society . ‘re
had become a stodgy. ‘and ;N

inward-looking. place even as
‘_ the media world" evolved'z
|| around it. Circulation’ of its.

magazine had dropped froma’ LPIo1

high of-10.8 million-a decad
ago to 8.5 million. last’ year. "

. Eventually, somethlng had'-
to break. National Geographrc{-
| went through a major restruc-:"
"turmg in the mid-1990s, slash-'f:'-i
ing staff and hrrmg veteran -
media executives to sharpen: |
the organization’s busrness-‘.{i

focus. -
One. of those executlves

il John Fahey,-rose:through the;.;?};_
- ranks at Time Warner for 20:
years before being named in'
1996 as -the first head’ of -
| National - Geographlc s for-
profit business arm, whlch' oo
includes televmon, maps and
online ventures. 'Two years
later, he became president of

the entire.organization. ,
 “We were' very insular,”
: -_Fahey acknowledges

: moted ”

‘With Fahey at the top and
' several other senior executives -
brought in from outside, some".
.of them poached from rival -

. Dlseovery, National

graphic now seems to have the'-.'_-'; ‘the: authentlc:lty of a fossil fe%—
-'.:tured inastory.. The fossil frchn \

While it may: “Be- years

pieces in place.

-.'graphrc Soc1ety for most of th;e
?'.past century.: <.

.~Geographic, -

"'fm 1993 w1th=the mandate to‘

shake thmgs up.
‘Reg Mutphy,. Who had been

‘pubhsher of The Baltimore
ucceeded Gilbert : M".
 Grosvendr, whose. family |

Sun,iq-f

1
|
I
!
I
|
|
!
!
'}
'}
I
}
]
|
|
f
)

, \,"}?In bmldlng' |
harmel Natlonal;
artnered Wlth'

beén: leadlng the’ Nat10na1 Géta—‘

i,
“Murphy saw" the Soc1et;$r

There have ' been soﬂ‘re

A group of writers and pl

‘tographers has sued Natlonﬂl
clalmmg awnt'
improperly reused their magd-
{ zine stories: and'plctures orﬁva

‘CD ROM. oo

The ﬂagshlp magazn{e |

P"ﬁ-

through a pamful downsizij 2
;closmg down a magazine logig-
tics' center and eventual}
. slashlng its-staff by more than
"",;"'half t0 1,200 people in-1997.4
“We
“couldn’t - compete Wlthout
. becomrng more - savvy. The .
-entire focus had been the maga-
zine, which was successful .
‘without havmg to:be pro-"

bumps on the road of chang'ew" ,

eager to compete for'scoaps,

f.also found itself in "hot wate‘r
Geo- " ‘af

ver: doubts were raised abdut _




without havmg to be’ pro-’

moted ”.

With Fahey at the tOp and‘f
jseveral other senior executives
-brought in from out51de, some:.
“of them poached- from rival’
G\.O““
graphrc now seems to have the .

- Discovery, . National-

pieces in place

While it may _be- years

.| behind Dzscovery in ‘building -
“out its cable TV, Internet and:

“| retail busmesses, Natlonal Geo- .
. .fgraphrc does possess one of the:
" most: valuable assets a media. -
)" company could ever hope for: a -
“prestigious. and’ well estab--.f

-lished brand: name

o Havmg overcome a reluc~'
tance 'to expand and: leverage!

that ‘brand, National = Geo-.’
‘graphic is'applying it to loglcal -
- but prev1ously untried business "
‘ areas, such-as travel books, = -
_exotic trips. accompamed by'-

experts, goods in stores, evena-

credit.card.

“We're domg more out51de
‘the rectangle,” says Rlck Allen,
president of National - Geo-"
graphic Ventures the for-proﬁt

“subsidiary.

'As part of its commg of age,
National Geographic; has’ also.-
| latched onto the idea’of'syn-
' ergy, leveraging media content -
across platforms and using. -
| those platforms to promote onef"j:
- another. ..
The current magazrne cover - -

| 'story on sharks, for example,

“also spawned an Explorer pro- .
| gram to air on CNBC April 9
and 15, a Web chat with. the

‘writer, Jaws' author. Peter
Benchley, and:an. expanded

‘online: presentatlon W1th pho—i

“tos from the trip.

At wMmLLLOpAWL L AIGURL ﬂ.yl.ﬁlb,
improperly reused their mag& ‘
' zine stories and plctures oriiee

- CD-ROM 9-

L -whﬂe-:preservmg"- our: trai-
AII this': may appear to be the; - i ‘

L CIA1ININE #out

. The. ﬂagsh1p magazmﬁ,'
eager to- compete for scoaps,

‘also. found itself in hot Watﬁ’r :

after doubts were raised abo’u.t )
the: authentlcny of a fossil fe%-

tured in a story. The fossil frétn
" China, which appeared to shofv' '
feathers on.a dinosaur, W’as‘
unveiled: last. ‘October- as' eg:l
‘important- dlscovery, butpga,

panel of scientists determlneﬂ

this week that it was reallyﬂ .
| comp051te of at least two dlff&];-

o Ll
ent animals. . ... o ,“’

‘National Geographrc edrt"or‘ :

Bﬂl Allen said the ) magazine ] has

“a . writer - looking -into t‘pe' '

sequence of events involving
the fossil. He expects to publi;ﬁh
the story thlS fall. - : 4“‘4

“It’s one of those thmgs yBu

'w1sh ‘would. never happe,m:’ :

Allen; said. (“God knows the

' lengths we ‘go to to be accurate
- But if:we-make a mlstake',mt o
! i._makes news, and I think that’?e \
tribute to' our. reputat1on” for

A : li— si
- There' may be more chal-
lenges ahead for National Géfp

- graphic -as it ‘reshapes rtself
But,.in‘the’ words of Premde;lt.
~John: Fahey, ‘the’ alternatlvewof :

being; left behrnd is not accept—
able : o

1 “3:

“We need to rnake sure thls .

,orgamzatlon is "as’ relevant
‘highly regarded and 1nﬂuential o
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Case Could Alter Copyright Law for Internet, CD Use
R. Robin McDonald
Fulton County Daily Report

October 5, 2000

In a case that pits a freelance photographer against a publisher, an
11th U.8. Circuit Court of Appeals panel could redefine copyright law to

fit today's high-tech era.

A three-judge panel of Atlanta's 11th U.5. Circuit Court of Appeals on
Tuesday heard oral arguments on whether the National Geographic
Society viclated copyright law when it reproduced on CD-ROM disks a
series of magazines containing freelance photographer Jerry
Greenberg's photos without his permission. Greenberg v. National
Geographic Society, No. 00-10510-C {11th Circ. Oct. 3, 2000).

The case is being watched closely by publishers. Kilpatrick Stockton
pariner Joseph M. Beck has filed a "friend of the count" brief on behalf

of Gannett Co., The New York Times Co., Time Inc., the Times Mirror
Co., Hatchette Filipacchi Magazines, the Tribune Co., the Magazine
Publishers of America and the Newspaper Association of America. In
that brief, Beck claims a ruling favoring Greenberg "would seriously
diminish public access to a substantial portion of the historical record

compiled by this nation's magazines and newspapers.”

The American Society of Photographers has countered with a brief on
Greenberg's behalf.

A district court judge in Florida last year ruled that the National
Geographic Society's CD-ROM set had not infringed on Greenberg's
photo copyrights.

In oral arguments that lasted a nearly unprecedented 90 minutes
Tuesday, the judicial panel aggressively questioned opposing counsel
and laid out in often blunt language issues that are surfacing in
Internet
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and computer copyright suits acress the country.
SIMILAR CASE BEFORE HIGH COURT

The Greenberg case is similar to a New York case pending before the
U.S. Supreme Court. In Tasini v. The New York Times, 206 F.3d 161,
(2nd Circ., Sept. 24,1999, amended Feb. 25, 2000) a 2nd Circuit panel
ruled last year that newspaper and magazine publishers must obtain

reprint permission from freelancers and other independent contractors
for works published on the Internet through electronic archives such as
Nexis. <" .

The Atlanta panel included Judge Gerald B. Tioflat, Chief Judge R.
Lanier Anderson i, and Judge Stanley F. Birch Jr. Anderson was one of
two appeals court judges last year who revived a copyright
infringement suit against CBS by the family of Martin Luther King Jr. A
federal district court judge had ruled that King's "I Have A Dream"
speech was in the public domain. But Anderson penned the appeals
court opinion that King's copyright had not been forfeited. Birch is a
scholar cf intellectual property law whose courthouse portrait depicts

him holding "Nimmer on Cepyright," the definitive legal text on

copyright law.

Among the legal issues raised by the judges:

* Who owns publication rights—the freelancer or the publisher?—for a
medium that was not expressly included in a licensing agreement
because the medium did not exist at the time of the agreement,

* Is a publisher's reproduction, without alteration, of back magazine
issues on CD-ROM a simple compilation, equivalent to microfilm or
microfiche reproducticn, which is allowed by copyright law?

* Does transiating the published material to a new computer medium
and adding a separately copyrighted search engine that functions as an
index sufficiently alter the freelancer's work so that it is derivative

and,

thus, subject to copyright protection?

At stake are royalties that publishers could be forced to share with
freelancers whenever they reproduce and sell the freelancers' published
works in merchandise designed for computer access.

Said Birch: "All this is about who gets the money, whether you
fpublishers] can get the money, or have to share it with some author.”

PHOTOGRAPHER'S CONTRACTS

Greenberg has been selling photos for publication in The National
Geographic since 1961. According to Greenberg's attorney, Norman
Davis of the Miami firm Steel Hector & Davis, the photographer's
contracts generally included a copyright clause stating that, after
publication, all rights to his photos reverted to him. In addition, in
1985, Greenberg wrote to the magazine, asking for a letter clarifying
his ownership of the rights to his published photos. The magazine's
attorney complied in a notarized letter reassigning the rights to
Greenberg's published photos to the photographer, Davis said.
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But in 1997, the National Geographic Society began selling a set of 30
CD-ROM disks containing 108 years of The National Geographic, which
included Greenberg's photos. Greenberg contended the society had no
right to republish his photos because they had reassigned the photo
rights to him and because the CD-RCM set was “a new derivative work"
protected by federal copyright law.

The CD-ROM set, in addition to containing reprints of each magazine

cover and contents, also included a video sequence of moving covers,
including one shot by Greenberg.

‘A NEW ANTHOLOGY"

Greenberg's attorney argued in his appellate brief that the CD-ROM set
was “a new anthology" rather than a simple reprint. National
Geographic, Davis argued, retained the rights to reprint only copies of
the original magazine.

"Congress," he wrote, “did not intend to permit the inclusion of
previously published freelance contributions —? such as the Greenberg
photographs --in a completely new anthology or in later coliective

works not in the same series. The society cannot contend that The
Complete Geographic is a collective work in the same series as each
issue of the monthly magazine."

But defense attorney Robert Sugarman of the New York law firm Well,
Gotshal & Manges argued that the reproduction, including revisions, of
the original publication are not a copyright infringement. In his
appellate brief, he argued that the CD-ROM library was no different
from bound volumes of The National Geographic or reproductions on
microfilm and microfiche.

“The difference in the medium is immaterial," he wrote. "The fact that
multiple issues of the magazine are included on one CD-ROM disk is
immaterial, just as the inclusion of more than one issue of the
magazine in a bound volume or on a roll of microfilm or microfiche is
immaterial.

The addition of tables of contents, introductiocns and advertisements is
immaterial, just as the addition of tables of contents and indices in
bound volumes, microfilm and microfiche is immaterial."

IS CD SET A REPRINT?

From the bench, Judge Anderson searched for a distinction between
selling the CD-ROM set of National Geographics and simply selling
bound volumes of back issues, which Davis acknowledged did not
infringe Greenberg's copyright. And he pondered whether binding a
decade's worth of issues in a single volume was truly the same as
“binding" them on a computer disk.

“The question in my mind is whether reproduction in a cornputer format
constitutes a sufficient transformation," he said. "You say the medium
makes no difference. But here, the medium creates a new market."

Does the legal privilege that granis publishers certain reprint rights
extend to that new market, he asked.

Anderson also questioned whether a collective work refers to a single
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published issue or to the entire, historical body of the publication.
The
difference is key, he noted. If the entire back list of a publication is

considered a single "collective work" to which a freelance author,
illustrator or photographer contributed, copyright law may permit
reprints or revisions of multiple issues in a single volume without
infringement.

Said Davis: "Each magazine is a collective work. The combined product
is ‘

a different collective work."
Anderson also asked at what point a revised edition of a collective work

might metamorphose into a new, derivative publication. Greenberg's
lawyer, the judge noted, argued that the National Geographic's
CD-ROM "is so changed it is more than a revision, it is a derivative
work. If you're wrong in that, you lose." But, Anderson added, "I think
you may be right on that."

Birch and Tjoflat zeroed in on the details of the contracts between
Greenberg and The National Geographic and how clearly those
contracts spelled out the disposition of the photo copyrights.

‘| don't see how anybody can decide this case without knowing what
the contract arrangements were," Tjoflat complained. *They told us
nothing in the record that sets out the agreements.*

And Birch noted that copyright law only comes into play "if there's a
void, if the contract doesn't speak to it.* If the licensing agreements
between a freelancer and a publisher do not include reproducing a
purchased work in a new medium or as a new product, "You lose," he
told Sugarman, the National Geographic's attorney. *If the licensing
agreement doesn't contemplate it, you lose."

BIRCH: MEDIUM MATTERS

Birch also took issue with Sugarman's argument that the medium in
which a work was reproduced is irrelevant.

"If an author of a novel gives a license ... to a publisher to publish a

novel in hardback or in softback, we're saying the medium doesn't
matter. A publisher can make a movie of it, too. Of course not. The
medium matters in copyrights. One of the exclusive rights of the author
is to make a derivative work. if a CD-ROM constitutes a derivative
work, they [the National Geographic Society] are in violation of an
exclusive right of the author."

Like Anderson, Birch questioned whether the National Geographic's
CD-ROM set is really a compilation or whether the National Geographic
Society and Mindscape, which produced the CD-ROM set, are being
disingenuous in making that claim. Birch noted that both the society
and Mindscape secured new copyrights for the set.

"What a CD-ROM set is really not analogous to is bound volumes," he
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said. "What you've got is a brand new work for a new medium for a
new market that was never contemplated by the parties or in the
licensing agreement. ... | suggest the author has exclusive right to
make derivative works. It is as plain as day to me this is a derivative
work, and the society has exercised a right it doesn't have."
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