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June 15, 2007
By David Walker

After years of litigation, Jerry Greenberg's $400,000 judgment for willful
copyright infringement against National Gecgraphic Society has been
vacated. :

The US Court of Appeals for the Eleventh Circuit reversed its own
infringement verdict and vacated the jury award on June 13, explaining
that the Supreme Court’s 2001 ruling in Tasini v. New York Times put the
case in a new light that required the reversal. '

Greenberg sued NGS in 1997 for infringement because the publisher used
his images in a CD-ROM compilation of all back issues of National
Geographic magazine. NGS argued all along that the compilation, called
The Complete National Geographic, was .a revision of its magazines.
Under copyright law, publishers aren’t required to get permission from
contributors for revisions of existing works.

Greenberg argued that the CD-ROM is not a revision, but a new product
because it was in an electronic format, with a search engine and opening,
montage that made it different from the original magazines. o
The 1ith Circuit court, which is in Atlanta, agreed with Greenberg in a
March 2001 ruling. It called the CD “a new product, in a new medium, for
a new market” and therefore not a revision. The appeals court then
remanded the case to a trial court for a hearing on damages. A jury
concluded the infringement was willful and awarded Greenberg $400,000.

Three months after the 11th Circuit decided in Greenberg’s favor,
however, the US Supreme Court ruled on Tasini v. New York Times, That
case involved the use of freelance contributors’ work in electronic
databases that removed articles from the original context of the collectiv
work. :

In Tasini, the Supreme Court ruled in favor of the freelancers, but implied
(without explicitly stating} that publishers could re-issue collections of
freelance works without permission as long as those works appeared in
their original context.

NGS has argued ever since then that the Tasini ruling supports its
defense that The Complete National Geographic Is a revision of its original
waorks, rather than a separate work. In 2005, the US Court of Appeals for
the Second Circuit, which is in New York, agreed with NGS in the case of

Faulkner v. National Geographic. That case was nearly identical to
Greenberg's.

After Greenberg won the $400,000 jury award, NGS appealed to the 11th
Circuit to reconsider its pre-Tasini ruling, which the court finally did.

“We conclude that the Supreme Court's decision in Tasini established a
new framework for applying [the law pertaining to revisions] that

effectively overrules [our] earlier decision in this case,” the appeals court
wrote in its June 13 decision.

“National Geographic is delighted with the decision,” says National
Geographic spokesperson MJ Jacobsen.

The court left open the question of whether the .openin'd mdntage, which
includes one of Greenberg's images, is by Itself infringing. Greenberg can

still pursue an infringement claim for that, but says he hasn't decided
whether or not he will.

"1 wouid be lying if I said I wasn't disappointed,” Greenberg says. “I
believe in the [legal] system. Theres winners and losers in everything,
and I have no animosity toward National Geographic at all.”
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databases that removed articles from the original context of the collective
work,

In Tasini, the Supreme Court ruled in favor of the freelancers, but implied
(without explicitly stating) that publishers could re-issue collections of
freelance works without permission as long as those works appeared in
their original context.

NGS has argued ever since then that the Tasini ruling supports its
defense that The Complete National Geographic is a revision of its original
works, rather than a separate work. In 2005, the US Court of Appeals for
the Second Circuit, which is in New York, agreed with NGS in the case of
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"We conclude that the Supreme Court’s decision in Tasini established a
new framework for applying [the law pertaining to revisions] that

effectively overrules [our] earlier decision in this case,” the appeals court
wrote in its June 13 decision.

“National Geographic is delighted with the decision,” says National
Geographic spokesperson M] Jacobsen.

The court left gpen the question of whether the openirig: mdntage, which
includes one of Greenberg’s images, is by itself infringing. Greenberg can
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whether or not he will.
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and I have no animgsity toward National Geographic at all.”
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After years of litigation, Jerry Greenberg’s $400,000 judgment for willful
copyright infringement against National Geographic Society has been
vacated. :

The US Court of Appeals for the Eleventh Circuit reversed its own
infringement verdict and vacated the jury award on June 13, explaining
that the Supreme Court’s 2001 ruling in Tasini v. New York Times put the
case in a new light that required the reversal.

Greenberg sued NGS in 1997 for infringement because the publisher used
his.images in a CD-ROM compilation of all back issues of National
Geographic magazine. NGS argued all along that the compilation, called
The Complete National Geographic, was a.revision of its magazines.
Under copyright law, publishers aren't required to get permission from
contributors for revisions of existing works.

Greenberg argued that the CD-ROM is ncot a revision, but a new product
because it was in an electronic format, with a search engine and opening_
montage that made it different from the original magazines. o
The 11th Circuit court, which is in Atlanta, agreed with Greenberg in a
March 2001 ruling. It called the CD “a new product, in a new medium, for
a new market” and therefore not a revision, The appeals court then
remanded the case to a trial court for a hearing on damages. A jury
concluded the infringement was willful and awarded Greenberg $400,000.

Three months after the 11th Circuit decided in Greenberg’s favor,
however, the US Supreme Court ruled on Tastni v. New York Times. That
case involved the use of freelance contributors’ work in electronic
databases that removed articles from the original context of the coliective
work.

In Tasini, the Supreme Court ruled in favor of the freelancers, but implied
{without explicitly stating) that publishers could re-issue collections of
freelance works without permission as long as those works appeared in
their original context,

NGS has argued ever since then that the Tasini ruling supports its
defense that The Complete National Geographic is a revision of its original
works, rather than a separate work. In 2005, the US Court of Appeals for
the Second Circuit, which is in New York, agreed with NGS in the case of
Faulkner v. National Geographic. That case was nearly Identical to
Greenberg’s.

After Greenberg won the $400,000 jury award, NGS appealed to the 1ith
Circuit ko reconsider its pre-Tasini ruling, which the court finally did.

“We conclude that the Supreme Court’s decision in Tasini established a
new framework for applying [the law pertaining to revisions] that

effectively overrules [our] earlier decision in this case,” the appeals court
wrote in its June 13 decision.

"National Geographic is delighted with the decision,” says National
Geographic spokesperson MJ Jacobsen.

The court left open the question of whether the openingI mdntage, which
includes one of Greenberg’s images, is by itself infringing. Greenberg can

still pursue an infringement ciaim for that, but says he hasn’t decided
whether or not he will.

"I would be lying If I said I wasn't disappointed,” Greenberg says. "1
belteve in the [legal] system. There’s winners and losers in everything,
and I have no animosity toward National Geographic at all.”
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From: Biligarret@aol.com Add to Address Book
Date:  2007/06/18 Mon PM 12:12:31 EST vt

To: [ulukiku@bellsouth.net
Subject: NGM

ldaz,

| know Jerry doesn't read email so you might pass this along to him! | got it from a friend at the Geo.

By the way, new developments on the Jerry Greenberg/CD ROM case. You may already have picked this
up, but in case you haven', the following is from our in-house electronic newsletler:

National Geographic received an important decision by a federal appeals court last week in the long
litigation involving the" Complete National Geographic on CD-ROM." ‘

The U.S. Court of Appeals for the Eleventh Circuit reversed an eah'fer panel decision of the same Court
which had held National Geographic infringed on the copyrights of photographer-contributor Jerry
Greenberg when it produced, starting in 1997, the exact image-based reproduction of National Geographic

Magazine on CD-ROM. The appeals panel also reversed the jury finding in the subsequent damages trial
in Miami in 2004 of "willful infringement.”

The appeals court also said that the trial judge erred when she entered judgment for the plaintiff on liability
and denied National Geographic a right fo answer the complaint and assert other defenses such as the -
contract with the coniribufor. This week's decision squared the Eleventh Circuit Court of Appeals with the
prior decision favorable to National Geographic of the U.S. Court of Appeals for the Second Circuit arising
from a number of other cases heard in New York by some prior National Geographic contributors.

The Eleventh Gircuit Court in Greenberg 2 held that the prior Greenberg decision of the Eleventh Circuit
Court in 2001 was superseded by a subsequent U.S. Supreme Court decision in a 2001 case not involving
this same product in Tasini v. The New York Times. This case said that a publisher may reproduce a prior
collective work under Section 201 (¢} of the Copyright Act so long as it was done in the same context as
the prior collective work, analogizing to microfilm and microfiche. The plaintiffs in the New York cases
have a remaining appeal they are making to the Second Circuit on several state law claims which were
decided late last year by a federal trial court in National Geographic's favor. That Second Circuit appeals
court will hear argument in these cases over the summer and this Fall. It is not presently known whether
the plaintiff in the Miami case entered by the Court this week will move for rehearing by the full Eleventh
Circuit court or seek to appeal this decision to the U.S. Supreme Court. The “Complete National

Geographic” product was withdrawn from the market following the unfavorable jury verdict in the Miami
damages trial in 2004.

Sunday we had dinner with the whole family for father's day at a restaurant Two sons and four )
grandchildren. -Mike looked ok that day'

Bill
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From: Billgarret@aol.com Add to Address Book
Date:  2007/06/18 Mon PM 12;12:31 EST Talr

To: lulukiku@belisouth.net
Subject: NGM

idaz,

| know Jerry doesn't read email so you might pass this along to him! | got it from a friend at the Geo.

By the way, new developments on the Jerry Greenberg/CD ROM case. You may already have picked this
up, but in case you havent, the folfowing is from our in-house electronic newsletter:

National Geographic received an important decision by a federal appeals court last week in the long
litigation involving the" Complete National Geographic on CD-ROM."

The U.S. Court of Appeals for the Eleventh Circuit reversed an earier panel decision of the sarme Court
which had held National Geographic infringed on the copyrights of photographer-contributor Jerry
Greenberg when it produced, starting in 1997, the exact image-based reproduction of National Geographic
Magazine on CD-ROM. The appeals panel also reversed the jury finding in the subsequent damages trial
in Miami in 2004 of "willful infringement.” '

The appeals court also said that the trial judge erred when she erntered judgment for the plaintiff on liabifity
and denjed National Geographic a right to answer the complaint and assert other defenses such as the
contract with the contributor. This week's decision squared the Eleventh Circuit Court of Appeals with the
prior decision favorable to National Geographic of the U.S. Court of Appeals for the Second Circuit arising
from a number of other cases heard in New York by some prior National Geographic contributors.

The Eleventh Circuit Court in Greenberg 2 held that the prior Greenberg decision of the Eleventh Circuit
Court in 2001 was superseded by a subsequent U.S. Supreme Court decision in a 2001 case not involving
this same product in Tasini v, The New York Times. This case said that a publisher may reprodiuce a prior
collective work under Section 201 (¢} of the Copyright Act so long as it was done in the same context as
the prior collective work, analogizing to microfilm and microfiche. The plaintiffs in the New York cases
have a remaining appeal they are making to the Second Circuit on several state law claims which were
decided late last year by a federal trial court in National Geographic's favor. That Second Circuit appeals
court will hear argument in these cases over the summer and this Fall. It is not presently known whether
the plaintiff in the Miami case entered by the Court this week will move for rehearing by the fuill Eteventh
Cirguit court or seek to appeal this decision fo the U.S. Supreme Court. The "Complete National
Geographic” product was withdrawn from the market following the unfavorable jury verdict in the Miami
damages frial in 2004.

Sunday we had dinner with the whole family for father's day at a restaurant. Two sons and four
grandchildren. Mike looked ok that day!

Bili
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1 know Jerry doesn't read email so you might pass this along to him! | got it from a friend at the Geo.

By the way, new developments on the Jerry Greenberg/CD ROM case. You may already have picked this
up, but in case you haven', the following is from our in-house electronic newsletter:

National Geographic received an important decision by a federal appeals court last week in the IOng
litigation involving the" Complete National Geographic on CD-ROM."

The U.S. Court of Appeals for the Eleventh Circuit reversed an earlier panel decision of the same Court
which had held National Geographic infringed on the copyrights of photographer-contributor Jerry
Greenberg when it produced, starting in 1997, the exact image-based reproduction of National Geographic
Magazine on CD-ROM. The. appeals panel also reversed the jury finding in the subsequent damages trial
in Miami in 2004 of "wrllfu! mfrmgement g

The appeais court also sa:d that the trial judge erred when she entered judgment for the plaintiff on liability
and denied National Geographic a right to answer the complaint and assert other defenses such as the
confract with the contributor. This week's decision squared the Eleventh Circuit Court of Appeals with the
prior decision favorable to National Geographic of the U.S. Court of Appeals for the Second Circuit arisifig
from a number of other cases heard in New York by some prior National Geographic contributors. -

The Eleventh Circuit Court in Greenberg 2 held that the prior Greenberg decision of the E!eventh Circuit
Court in 2001 was superseded by a subsequent U.S. Supreme Court decision in a 2001 case not involving
this same product in Tasini v. The New York Times. This case said that a publisher may reproduce a prior
collective work under Section 201 (c) of the Copyright Act so long as it was done in the same context as
the prior collective work, analogizing to microfilm and microfiche. The plaintiffs in the New York cases
have a remaining appeal they are making to the Second Circuit on several state law claims which were
decided late last year by a federal trial court in National Geographic's favor. That Second Circuit appeals
court will hear argument in these cases over the summer and this Fall. It is not presently known whether
the plaintiff in the Miami case entered by the Court this week will move for rehearing by the full Eleventh
Circuit court or seek to appeal this decision to the U.S. Supreme Court. The "Complete National
Geographic” product was withdrawn from the market foﬂowrng the unfavorable jury verdict in the Miami
damages frial in 2004.

Sunday we had dinner with the whole family for father's day at a restaurant. Two sons and four
grandchildren. Mike looked ok that day!
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“If there is demand for a freelance article standing alone or in a new collection, the Copyright Act allows the freelancer to_
benefit from that demand:; after authorizing initial publication, the freelancar may also sell the article to others,” she noted.

“It would scarcely preserve the author’s copyright in a contribution as contemplated by Congress,” Ginsburg concluded, “if a
print publisher, without the author's permission, could reproduce or distribute discrete copies of the coniribution in isolation
or within new collective works. The publishers' view that inclusion of the articles in the databases lies within the ‘privilege of
reproducing and distributing the [articles] as part of ... [a] revision of that collective work,’ Is unacceptable.”

The majority In Tasin/ also dismissed an analogy offered by publishers that digital databases were akin to microfilm and
microfiche reprints, which have not prompted copyright infringement claims. '

Ginsburg noted that databases “do not perceptibly reproduce articles as part of the collective work fo which the author
contributed or as part of any ‘revislon’ thereof. ... We would reach the same conclusion If the Times sent intact newspapers
to the electronic publishers.”

The Greenberg cases stem from The National Geographic Society's creation of “The Complete National Geographic™—a
30-disc CD-ROM set containing complete reproductions of every Issue of National Geographic published in the magazine’s
history, Four of those issues Included photos by Greenberg, who had reclaimed his copyrights from the National
(eographic Soclety after publication.

“The Complete National Geographic” was powered by copyrighted software programs and included~—in addition to the
magazine reproductions—an animated montage of photos set to music and a Kodak commercial. The National Geographic
registered a separate, and new, copyright for the CD-ROM set in 1998,

In Greenbery |, Birch—writing for the panel—stated that “common-sense copyright analysis compels the conclusion” that
the National Geographic, in collaboration with a software company, has created “a new product ... in a new medium, fora
new market that far transcends any privilegs of ravision or other mere reproduction” envisioned by federal copyright law.

Birch specifically dismissed arguments offered by National Geographic lawyers that the CD-ROM sets were merely a
republication of a pre-existing work no different from converting the magazines to microfiim,

“[TIhe critical difference, from a copyright perspective, is that the computer, as opposed to the machines used for viewing
microfiim and microfiche, requires the interaction of a computer program in order to accomplish the useful reproduction
Involved with the new medium,” Birch wrote. “These computer programs are themselves the subject matter of copyright,
and may constitute original works of authorship, and thus present an additional dimension in the copyright analysis. *

On remand, a district judge in Florida, using Greenberg | as a guide, awarded Greenberg $400,000 in 2004, three years
after Tasinf .

After the Tasini ruling, National Geographic again appealed, resulting in last week’s ruling.

In Greenberg Il , Trager, joined by Kravitch and Barkett, sided with his home circuit, which since Tasini has rejected clalms
against National Geographic by other freelance writers and photographers.

Like the 2nd Circult, Trager acknowledged that Tasini had not addressed the issue directly. But he suggested that the high
court had given "tacit approval” to milcrofilm and microfiche as non-infringing.

“Under the Tasini framework, the relevant question is whether the original context of the collective work has been preserved
in the revision,” Trager wrote, "Clearly, the replica portion of the [‘Complete National Geographic”] preserves the original
context of the magazines, because it comprises the exact images of each page of the original magazines.”

But in direct contrast to Greenberg 1, the Trager opinion asserted that software programs embedded in the CD-ROM did
not alter "the original context of the magazine contents.”

L. Donaid Prutzman, a partner at Tannenbaum Helpern Syracuse & Hirschtritt in New York who submitted an amicus brief
in Tasini for the American Soclety of Medla Photographers, called Greenberg |l “a reaction to the 2nd Circuit's decision—on
behalf of another photographer with respect to the same product—which declined to follow Greenberg [1]."

Prutzman said the 2nd Cireuit, in Faulkner v. National Geographic Enterprises, 409F.3d26, determined that Tasin/ would
allow publishers fo reproduce previously published articles In digital format as long as they were presented as part of an
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entire issue, On the other hand, “The National Geographic product added a number of bells and whistles,” he said, “There
was a basis for a holding that it was a new product, not just an ajternative form of the magazine.

Post Tasini appellate court opinions suggest that, “As long as you reproduce the publication in the same form it was
published you haven't infringed,” Prutzman continued. “But if you disaggregate it Into separate articles and make them
separately available, then you have Infringed.”

- Leon Friedman, a professor of copyright law at Hofstra Law School, who filed an amicus brief an behalf of The Authors
Guild in Tasini, suggested that, contrary to the Greenberg Il opinion, I don’t think Tasini dealt directly with this issue, ... |
think people are reading a little too much info Tasini .

To reach the concluslon apined in Greenbsrg Il, “You have fo read a lot between the lines ... | don’t think Tasini compels
the result in this case.” Because of that, Frisdman said he suspects that the U.S. Supreme Court “would take that case” on
writ of certiorari. After issuing Tasini , the high court demed certin Greenberg /, which the Birch panel had published six
days before Tasini was argued,

But New York atforney Charles S. Sims-—who filed an amicus brief in Tasini for The Association of American Pubiishers in
support of The New York Times, said, “The 11th Circul was wrong in 2001 and corrected itself in 2007. The analysis that

the Tasini court used was one of the reasons why it was so clear the 11th Circuit was wrong. It's certainly useful that they

have cotrected their error and brought themselves in line with the 2nd Circult Court of Appeals.”

In this story, the Daily Report incorrectly reported the year that the National Geographic Society registered a copyright for a
CD-ROM. It was 1898,
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National Geographlc finds a trail through the copyright jungle
By R. Robin McDgnald, Staff Reporter

IN A DECISION called “curious” by an Intellectual property expert, a federal appellate panel in Atlanta has reversed its
circult’s six-year-old opinion in a major copyright case, declaring the ruling's mandate on behalf of freelance photographers

fo be "moot.”

in doing so, the three-judge panel of the 11th U.S. Circult Court of Appeals interpreted a landmark U.S. Supreme Court
decision that expanded freslance writers’ copyrights In a way that limited the copyright claims of freelance photographers.

The panel's June 13 ruling in Greenberg v. National Geographic Society I, 97-03924-CV, reversed a separate panel's 2001
oplnion, Greenberg v. National Geographic Soclely I, 244F 3d1267. That decision had been authored by 11th U.S. Circuit
Judge Stanley F. Birch Jr., a noted copyright expert whose formal 11th Circult portrait depicts him holding a copy of
“Nimmer on Copyright,” the definitive work on copyright law. Judges Gerald B. Tjoflat and R. Lanier Anderson lll Joined
Birch in the 2001 ruling.

In reversing Greenberg I, the second appellate panel sidestepped a precedent which binds panels o an earlier circuit
decision addressing the same issue of law unless it has been overturned either by the entire 11th Circuit or by the U.S.

Supreme Court.

By declaring Greenberg / moot, the new panei—Judge Rosemary Barkett, Senior Judge Phyllis A, Kravitch and David G.
Trager, a visiting U.S. district Judge from the 2nd Clrcuit in New York—also resolved a long-standing conflict with the 2nd
Circuit created by the Birch opinion. Trager wrote the Greenberg /f opinion for the new panel.

Both cases deal with The National Geographic Society's placement of its entire magazine library on CD-ROM and selling it
as "The Complete Natlonal Geographic,”

In the 2001 case, Birch found that National Geographic Infringed the copyright of Florida freelance photographer Jemry
Greenberg. Sixty-four of Greenberg's photos had appeared In Issues of the National Geographic. Ons of those published
photos also was included in an animated photo montage designed exclusively for the CD-ROM.

But in nearly identical cases In New York that were brought against National Geographic by other freelance writers and
photographers, 2nd Circult judges have taken the opposite tack, .

In Greenberg /I, Trager asserted that the new 11th Circuit panel on which he sat had authority to overturn Greenberg {if an
intervening Supreme Court case overruled a prior pane! decision, or if “the rationale the Suprefme Court uses in an
intervening case dlrect[y contradicts the analysis this court has used in a related area, and establishes that thns Court's
current rule is wrong.”

The Intervening ruling on which Trager rested Greenberg H was the Supreme Court's 2001 opinion in New York Times v.
Tasini, 533 U.5. 233.

In Tasini, the high court found that the Times’ sales of its published news articles to online databases such as Lexis and
Wt:ggaw Infringed the copyiights of fis freelance writers whose contracts had never contemplated the advent of digital
databases.

Thls week, Lawrence Nodine, a partner at intellectual property boutique Needle & Rosenberg, called the Greenberg If ruling
“curious” for several reasans,

“l.eave out for a second, the sitting 2nd Circult judge,” he said. “The rule is that you are bound by previous panel decisions
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of the circuit that should anly be raversed en banc.”

While an appellate pane! would have authority to reverse a previous panel if there were a Supreme Court decision “on
point,” Nodine suggested that Tasini was based on a different set of facts. .

And dicta—any explanatory commentary included in the high court opinion that does not directly address the facts of the
case under review—"ought not entitle the panel [in Greenberg 1] to disregard the previous decision,” Nodine said.

“Whether or not the [Greenberg 1I] panel could reverse without an en banc [hearing] is a very interesting question.”

For a decade, the Greenberg and Tasini cases have pitted publishers against freelance photographers and writers—all of
them seeking to define copyright law in the digital age. At stake are royalties and fees that publishers could be forced fo
share with freelancers whenever they reproduce and sell those freelancers’ previously published works in merchandise
designed for computer access. - P .

As Birch noted in 2001 during oral argument in Greenberg I, “All this is about who gets the money, whether you
[publishers] can get the money or have to share it with some author.”

Florida lawyer Norman Davis of the Miami firm Squire, Sanders & Dempsey, who represents Greenberg, insisted that
Tasinf *has no relevance whatsoever to Greenberg 1" and was not a proper basis for reconsidering and then mooting the
Birch opinion.

Davis added that his client has not decided whether to ask the 11th Circuit to reconsider Greenberg Il en banc,

In an appeliate brief In Greenberg I, Davis suggested that the 2nd Circuit's rulings in other National Geographic cases “set
up a conflict” with Birch's 2001 opinion “through the misapplication of Tasini” and argued that “any resolution of the conflict
between the two circuits should be left to the Supreme Court.”

National Geographic Society executive vice president Teirence B. Adamson—a former Atlanta attorney who was a key
assistant to then-Atterney General Griffin B. Bell and remains President Carter's longtime personal lawyer—sald he was
“pleased and quite delighted” by Greenberg /1.

“This is a very important case,” he said. “It wasn’t that we were selling a lot of product, but it Is our archive, There are now
almost 120 years of National Geographic. It's our whole history and archive of what this organization has been about,”

The CD sst, Adamson asserted, is not a new use of forr'nérly published issues, “It's the same Llse. ... because the practice
had been for 40 to 50 years to do microfilm and microfiche, which everyone understood” and which required no additional
royalty payments to freelancers, “It's the same result if you put it on CD-ROM, or DVD.”

The Tasini case was one of the most widely watched copyright cases to reach the Supreme Court in years. Freelance
authors of articles previously published In newspapers and magazines, led by Jonathan Tasini, brought claims of copyright
Infringement against publishers and owners of electronic databases that had made the articles widely available via the
Internet. ' .

A federal district court found for the defendant publishers but was reversed by the 2nd Circuit, which ruled In favor of the
writers. In a 7-2 opinion issued June 25, 2001, the high court affirmed the 2nd Circuit's appellate rufing.

Writing for the majority, Justice Ruth Bader Ginsburg determined that electronic and CD-ROM databases containing
individual articles from multiple editions of magazines, newspapars and other periodicals could not be considered
“revisions” or revised editions of the previously published issues.

"[Tlhe Datapases reproduce aqd distribute articles standing alone and not in context, not ‘as part of that particular collective
work’ to which the author confributed, 'as part of ... any revision’ thereof or ‘as part of ... any later collective work in the
same series,™ she wrote, cifing federal copyright law.,

Under the terms of Section 201(c) of the 1976 revisions to the Copyright Act of 1909, Ginsburg wrote, “A publisher could
reprint a contribution from one issue in a later issue of its magazine, and could reprint an article from one editlon of an
encyclopedia in a later revision of it, but could not revise the contribution itself or include it in a new anthology or an antirely
different collective work. ...
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it's a case of who owns the

words
By Alex Beam, Giobe Columnist | October 4, 2005

st a few days ago, The New Yorker magazine released "The
é%sr;plete Ne\}r(; Yogrker,“ a $100, eight-DVD set that allows you to
read, and print a copy of, every article that has. ever appeared in the
magazine. To get an idea of how the TCNY might work on your
computer, a free demo is available at thenewyorkerstere.com.

So | was wondering: What gives them the right_to do this? it's not
possible that famous New Yorker contributors like Rachel Carsop,
Robert Benchley, Charles Addams, or even the young John Updike
signed over electronic rights to the Tilley gang. The answer, as our

friend John Roberts might say, is not a matter of settled law. '

—

Edward Klaris, TCNY project director and also the magazine's
general counsel, explains that The New Yorker can publish the DVDs
because of a Second Circuit Court of Appeals declsion in March
involving National Geographic, which put out a digital version of the  ____
"Complete National Geographic® in 1997. "They were sued,” Klaris -t
says, "and the Second Circuit held that an image-based compilation

in context, like theirs, was protected” by the Copyright Act. "As long

as you maintain the Integrity of your collected work, you can publish it

in any medium. We have a copyright on that package.”

-

But this situation looks very different over at the National Geographic

has not put it back on sale since. An exasperated executive vice
president Terry Adamson explains that the Society has spent
*millions of dollars" defending its right to publish its best-selling digital
tome in several courts, with no firm declsion yet rendered. "We've
lost the opportunity of having this product in homes all over the
world,” Adamson says, " think that's a huge loss."

Here's what happened to the Geographic: In 1997 a photographer
named Jerry Greenberg chalienged the Geographic's right to resel]
his work In the digital compilation. He wion In the 11th Circuit Court of
Appeals, and the Supreme Court dedlined to review the case.
Portions of the case are stil] being litigated. Then several other
plaintiffs (including "Into Thin Alr" author Jon Krakauer) filed similar
suits, albelt in a different district. They fost.

Voir connestion
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What happened? Tas/nf happened, the landmark Tasini v. New York
Times Co. Supreme Court decision that pitted my old racquetball
partner, freelance writer Jonathan Tasini, against the company that
owns The Boston Globe. in that decision, the Supreme Court ruled
that the Times Co. would have to-pay freelanceéis if it $old individual
articles from its database. But -~ and this is a big but — the Times and
everybody else retained the right to publish and sell archival
databases, like microfiims, that preserved the package, or the context
of the original newspaper, without paying outside contributors.

Earfier this year, in what | am calling the Krakauer cases, the Second
Gircuit applied the “Tasini standard™ to National Geographxc
"Because the original context of the magazines Is ommpresent in the
CNG," the court ruled, "the CNG is a privileged revision™ under the
Copyr:ght Act, Meaning Krakauer & Co. lose, and National
Geographic is free to sell its product. But the company doesn't see it
that way. Given that the 11th Clrcuit ruled in favor of photographer
Greenberg, Adamson says, "you have fotally divergent views of the
same statutory provision” In different courts. "We want the Supreme
Court to hear it." Until the law gets seftled, he adds, CNG will not go
back on sale.

Klaris knows both decisfons well, and views "the 11th Circuit decision
[Greenberg] as fundamentally undermined bythe Tasini ruling." He
adds that no New Yorker contributor has contacted the magazine to
complaln about TCNY. | spoke with two smart copyright lawyers who
were unable to state definitively which side had the correct
interpretation of this dusty little corner of copyright law.

So does the ghost of Rachel Carson have a cause of action?
Remember the lawyer's motio: Every proposition is arguable.
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Just a few days ago, The New Yorker magazine released "The
Complete New Yorker," & $100, eight-DVD set that allows you to
read, and print a copy of, every article that has ever appeared in the
magazine. To get an idea of how the TCNY might wark on your
computer, a free demo is available at thenewyorkerstore.com.

So | was wondering: What gives them the right to do this? it's not
possible that famous New Yorker contributors like Rachel Carson,
Robert Benchley, Charles Addams, or even the young John Updike
signed over electronic rights to the Tilley gang. The answer, as our

friend John Roberts might say, is not a matier of sefled law.

— -

Edward Klaris, TCNY project director and also the magazine's
general counsel, explains that The New Yorker can publish the DVDs
pecause of a Second Circuit Court of Appeals declsion in March
involving National Geographic, which put out a digital version ofthe .
"Complete Nationa! Geographic" in 1997. "They were sued,” Klaris ¢
says, "and the Second Circuit held that an image-based compilation

in context, like theirs, was protected” by the Copyright Act. "As long

as you maintain the integrity of your collected work, you can publish it

in any medium. We have a copyright on that package.”

-r

- But this situation looks very different over at the National Geographic
Society, which had to take CNG off the shelves two years ago and '

thas not put it back on sale since. An exasperated executive vice

prejsident Terry Adamson explains that the Sociely has spent

*millions of dollars" defending its right to publish its best-selling digital

tome in several courts, with no firm decision yet rendered. "We've

lost the opportunity-of having this product in homes all over the

world," Adamson says, “| think that's a huge loss."

Here's what happened to the Geographic: In 1997 a photographer
named Jerry Greenberg chalienged the Geographic’s right to resell
his work In the digital compliation. He won in the 11th Circuit Court of
Appeals, and the Supreme Court dedlined to review the case.
Portio_ns of the case are still being litigated. Then several other
plaintiffs (including "Into Thin Air® author Jon Krakauer) filed similar
suits, albelt in a different district. They lost.

What happened? Tasin/ happened, the landmark Tasini v. New York
Times Co. Supreme Court decision that pltted my old racquetball
partner, freelance writer Jonathan Tasini, against the company that
owns The Boston Globe. in that decision, the Supreme Court ruled
that the Times Co. would have to pay freelancérs if it sold individual
articles from its database. But - and this is a big but — the Times and
everybody else refained the right to publish and sell archival
databases, like microfilms, that preserved the package, or the context
of the original newspaper, without paying outside contributors.

Earlier this year, in what | am calling the Krakauer cases, the Second
Circult applied the "Tasini standard" to National Geographic.
"Because the original context of the magazines is omnipresent in the
CNG," the court ruled, "the CNG is a privileged revision” under the
Copyright Act. Meaning Krakauer & Co. lose, and National
Geographic is free to sell its product. But the company doesn't see it
that way. Given that the 11th Circuit ruled in favor of photographer
Greenberg, Adamson says, "you have fotally divergent views of the
same statutory provision” In different courts. "We want the Supreme
Court to hear it.” Until the law gets seftled, he adds, CNG will not go
back on sale.

Klaris knows both decisions well, and views "the 11th Circuit decision
[Greenberg] as fundamentally undermined by the Tasini ruling.” He
adds that no New Yorker contributor has contacted the magazine to
complain about TCNY. 1 spoke with two smart copyright lawyers who
were unable {o state definitively which side had the correct
interpretation of this dusty little corner of copyright law.

So does the ghost of Rachel Carson have a cause of action?
Remember the lawyer's motto: Every proposition is arguable.
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Just a few days ago, The New Yorker magazine released "The
Complete New Yorker,” a $100, eight-DVD set that allows you to
read, and print a copy of, every article that has ever appeared in the
magazine. To get an idea of how the TCNY might work on your
computer, a free demo is available at thenewyorkerstore.com.

So | was wondering. What gives them the right to do this? It's not
possible that famous New Yorker confributors like Rachel Carson,
Robert Benchley, Charles Addams, or even the young John Updike
signed over electronic rights to the Tilley gang. The answer, as our

-n

friend John Roberts might say, is not a matter of settled law.

ety

Edward Klaris, TCNY project director and also the magazine's
general counsel, explains that The New Yorker can publish the DVDs
because of a Second Circuit Court of Appeals declsion in March
involving National Geographic, which put out a dighal version of the
"Complste National Geographic™ in 1997. "They were sued,” Kiaris .
says, "and the Second Circuit held that an image-based compilation

in context, like theirs, was protected” by the Copyright Act. "As long

as you maintain the integrity of your collected work, you can publish it

in any medium. We have a copyright on that package.”

-

But this situation looks very different over at the National Geographic

- Society, which had to take CNG off the shelves two years ago and ,

has not put it back on sale since. An exasperated executive vice
prqsident Terry Adamson explains that the Society has spent
“millions of dollars" defending its right to publish its best-selling digital
tome in several courts, with no firm decision yet rendered. "We've
lost the opportunity of having this product in homes &l over the
world," Adamson says. "l think that's a huge loss.”

Here's what happened to the Geographic: In 1997 a photographer
named Jerry Greenberg challenged the Geographic's right to resell
his work in the digital compllation. He won in the 11th Circuit Court of
Appeals, and the Supreme Court dedlined to review the case.,
Portiqns of the case are still being Iitigated. Then severa] other
pla_linhffs (including "Into Thin Al author Jon Krakauer) filed similar
suits, albelt in a different district. They lost.

What happened? Tas/ni happened, the landmark Tasini v. New York
Times Co. Supreme Court decision that pitted my old racquetball
partner, freelance writer Jonathan Tasini, against the company that
owns The Boston Globe. In that decision, the Supreme Court ruled
that the Times Go. would have to pay freelancéis if it sold individual
articles from its database. But - and this is a big but — the Times and
everybody else retained the right fo publish and sell archival .
databases, like microfilms, that preserved the package, or the context
of the original newspaper, without paying outside contributors.

Earlier this year, in what | am calling the Krakauer cases, the Second
Circuit applied the "Tasini standard® to National Geographic.
"Because the original context of the magazines is omnipresent in the
CNG," the court ruled, "the CNG is a privileged ravision™ under the
Copyright Act. Meaning Krakauer & Co. lose, and National
Geographic is free to sell its product. But the company doesn't see it
that way. Given that the 11th Circuit ruled in favor of photographer
Greenberg, Adamson says, "you have fotally divergent views of the
same statutory provision® In different courts. "We want the Supreme
Court to hear it." Until the law gets seftled, he adds, CNG will not go
back on sale.

Klaris knows both decisions well, and views “the 11th Circuit decision
[Greenberg] as fundamentally undermined by the Tasini ruling.” He
adds that no New Yorker contributor has contacted the magazine to
complaln about TCNY. | spoke with two smart copyright lawyers who
were unable to state definitively which side had the correct
interpretation of this dusty little corner of copyright law.

So does the ghost of Rachel Carson have a cause of action?
Remember the lawyer's motto: Every proposition is arguable.
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Just a few days ago, The New Yorker magazine released "The
Complete New Yorker," a $100, eight-DVD set that allows you to
read, and print a copy of, every article that has ever appeared in the
magazine. To get an idea of how the TCNY might wark on your
computer, a free demo is available at thenewyorkerstore.com.

Sa | was wondering: What gives them the right fo do this? It's not
possible thal famous New Yoerker contributors iike Rachel Carson,
Robert Benchley, Charles Addams, or even the young John tUpdike
signed over electronic rights to the Tilley gang. The answer, as our

friend John Roberts might say, is not & matler of seftled law.

— 4

Edward Klaris, TCNY project director and aise the magazine's
general counsel, explains that The New Yorker can publish the DVDs
becau_se of a Second Cirsult Court of Appeals declsion in March
involving National Geographic, which put out a dightal version of the ..
"Complete National Geographic” in 1997, "Thej were sued,” Kiaris ~ .f
says, "and the Second Circuit held that an image-based compilation

In context, like theirs, was protected” by the Copyright Act. “As long

as you maintain the Integrity of your collected work, you can publish it

In any medium, We have a copyright on that package,”

-

But this situation looks very different over at the Natlonal Geographic
Sogiely, which had to take CNG off the shelves two years ago and '
has not put it back on sale since. An exasperated executive vice

president Terry Adamson explains that the Society has spent

“milllons of dollars" defending its right to publish its best-selling digital
tome in several courts, with no firm decislon yel rendered. "Wa've

lost the opportunity of having 1hls product in homes all over the

world,” Adamson says, " think that's a huge loss,”

Here's what happened to the Geographic: In 1957 & photographer
named Jerry Greenberg challenged the Geographic's right to resel
his work In the digital compliation. He won in the-11th Cirgult Court of
Appeals, and the Supreme Court deglined to review the case,

. Partions of the case are still being litigated. Then several other

pia_lntiffs (including “info Thin A" author Jon Krakauer) filed similar
suits, albelt in a different district, They lost, -

What happened? Tasin/ happened, the landmark Tasini v. New York
Times Co, Supreme Court decision that pitted my old racquetball
partner, freelance writer Jonathan Tasinj, against the company that
owns The Boston Globe. [n that decision, the Supreme Court ruled
that the Times Co. would have to pay freelancers IFit sold individual
articles from its database. But - and this is a big but — the Times and
everybody else retained the right to publish and sell archival
databasas, like microfilms, that preserved the package, or the context
of the original newspaper, without paying outside contributors.

Earlier this year, in what | am calling the Krakauer cases, the Second
Circult appiied the "Taslni standard® to National Geographic.
"Because the orlginal context of the magazinas is omnipresent in the
CNG," the court ruled, "the CNG is a privileged revision” under the
Copyright Act. Meaning Krakauer & Co. [ose, and National
Geographic is free to sell s product. But the company doesn't see it
that way, Given that the 11th Circuit ruled in favor of photographer
Greenberg, Adamsan says, “you have totally divergent views of the
same statutory provision” In different courts, *We want the Suprems
Court to hear it.” Until the law gets seftied, he adds, CNG will not go
back on sale. .

Klars knows both decisions well, and views "the 11th Circuit decislon
[Greenberg] as fundamentally undermined by the Tasini ruling.” He
adds that no New Yorker contributor has contacted the magazine to
compialn about TCNY. | spoke with twe smart copyright lawyers who
were unable to state definitively which side had the correct
interpretation of this dusty little corner of copyright law.

So does the ghost of Rachel Carson have a cause of action?
Remember the lawyer's motio: Every propesition is arguable.
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Edward Klaris, TCNY project director and also the magazine's v l
general counsel, expiains that The New Yorker can publish the DVDs
becauss of a Second Circuit Court of Appeals declsion In March dstvanced searsh
involving National Geographic, which put out a digital version of the
"Complste National Geographic® in 1997. "They were sued,” Klaris = ARVERTISEMENT @ cererssmmmemsememmmmas:

says, "and the Second Circuit held that an image-based compllation
in context, like theirs, was protected” by the Copyright Act. "As long
as you maintain the integrity of your collected work, you can publish it
in any medium. We have a copyright on that package."

But this situation Iooks very different over at the Natlonal Geographic
Society, which had to take CNG off the shelves two years ago and
has not put it back on sale since. An exasperated executive vice
president Terry Adamson explaihs that the Society has spent :
“milllons of dollars" defending ifs right to publish its best-selling digital
tome In several courts, with no firm decision yst rendered. "We've
lost the opportunity of having this product in homes all over the
world." Adamson says. "l think that's a huge loss."

Here's what happened to the Geographic: In 1997 a photographer
named Jerry Greenberg challenged the Geographic's right to resell
his work in the digitai compliiation. He won in the 11th Circuit Court of
Appeals, and the Supreme Court dedlined to review the case.
Portions of the case are still being litigated. Then several other
plaintiffs (including "Inte Thin Air" author Jon Krakauer) filed similar
suits, albelt in a different district. They lost.

What happened? Tasin/ happened, the landmark Tasini v. New York '
Times Co. Supreme Court decision that pitted my old racquetball

pariner, freelance writer Jonathan Tasini, against the company that

owns The Boston Globe, in that decision, the Supreme Court ruled

that the Times Co. would have to pay freelancers If it sold individual

articles from its database. But - and this is a big but ~ the Times and

everybody else refained the right to publish and sell archival

databases, like microfilms, that preserved the package, or the context

of the original newspaper, without paying outside contributers.

Earlier this year, in what |} am calling the Krakauer cases, the Second
Cireuit applied the "Tasinl standard” to National Geographic.
"Because the original context of the magazines is omnipresent in the
CNG,” the court ruled, "the CNG is a privileged revision™ under the
Copyright Act. Meaning Krakauer & Co. lose, and National
Geographic is free to sell iis product. But the company doesn'tsee it
that way. Given that the 11th Clrcuit ruled In favor of photographer
Greenberg, Adamson says, “you have totally divergent views of the
same statutory provision” In different courts. “We want the Supreme
Court to hear it." Until the law gets seftled, he adds, CNG will not go
back on sale.

Kiaris knows both decisions well, and views "the 11th Circult decision
[Greenberg] as fundamentally undermined by the Tasini ruling.” He
adds that no New Yorker contributor has confacted the magazine to
complain about TCNY. | spoke with two smart copyright lawyers who
were unable to state definitively which side had the correct
Interpretation of this dusty little corner of copyright law.

So does the ghost of Rachel Carson have a cause of action?
Remember the lawyer's matto: Every proposition is arguable,
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Norman Daws Adamson and your case, see below

From "Berger Andrew" <Berger@TANHELP COM>
To: "Norm Davis {E-mail)" <nd@steethector.com>
Date: 10/10/2005 3:43 PM

Subject: Adamson and your case; see below

. Andrew Berger

Tannenbaum Helper Syracuse & Hh'schtritt LLP
800 Third Avenue

New York, NY 10022

Emall: Berger@tanhelp.com

Tel: {212} T02-3167

Fax: (212) 371-1084

www tanhelp.com

Notice: This message, and any attached file, is intended only for the use of the individual or entity ta which R i addressed, and may contaln Information
thatis privilegad, confidentlal and exerpt from disclosure under applicable faw. If the reader of this message is not the Intended recipient, you are
hereby notified that any dissemination, distribution or copying of this communicalion is strictly prohiblied. If you have recelved this communication in
errar, please notify us immediately by reply e-mail and delete all coples of the original messags, Thenk you.

~—--Qriginal Message-—--- :

From: andrew berger [mailto:andyberger@nyc.rr.corn] '
Sent: Saturday, October 08, 2005 11:30 PM

To: Berger, Andrew

Subject: Emailing: lts_a_case_of_who_owns_the words
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Just a few days ago, The New Yorker magazine released "The
Complete New Yorker," @ $100, eight-DVD set that allows you to
read, and print a copy of, every article that has sver appeared in the
magazine. To get an idea of how the TCNY might work on your
computer, a free demo is avallable at thenewyorkarstore.com.

So | was wondering: What gives them the right to do this? it's not
possible that famous New Yorker contributors like Rache] Carson,
Robert Benchley, Charles Addams, or even the young John Updike
signed over electronic rights to the Tilley gang. The answer, as our
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Norman Davis -~ Adamson and your case; see below
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From:  "Berger, Andrew" <Berger@TANHELP.COM>
To: "Norm Davis (E-mail)" <nd@steelhector.com>
Date: 10/16/2005 3:43 PM

Subject: Adamson and your case; see below

. Andrew Berger

Tannenbaum Helpsm Syracusa & Hirschiritt LLP
900 Third Avenue -
New Yark, NY 10022

Emall: Berger(tanhelp.com

Tel: (212) 702-3167

Fax: (212) 371-1084

www.lanhelp.com

Notice: This message, and any atiached file, is intended only for the use of the indlvidual of entity t0 which it Is addressed, and may contaln information
that Is privileged, confidentiel and exaermpt from disciosure under appiicable law. I the reader of this message is not the Intended recipient, you are
hereby notified that any dissamination, distribution or copying of this communication Is efrictly prohiblted. If you have recelved this communication in
emar, please notify us ediately by raply e-nail and delete all copiss of the original massage. Thank you.

-—--Qriginal Message---— -

From: andrew berger [mailto:andyberger@nyc.rr.com] !
Sent: Saturday, October 08, 2005 11:30 PM

To: Berger, Andrew

Subject: Emailing: Its_a_case_of_who_owns_the words
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By Alex Beam, Globe Columnist | October 4, 2005

Just a few days ago, The New Yorker magazine released "The
Complete New Yorker," a $100, eight-DVD set that allows you to
read, and print a copy of, every aiticle that has ever appeared in the
magazine. To get an idea of how the TCNY might work on your
computer, a free demo is available at thenewyorkerstore.com.

So | was wondering: What gives them the right to do this? It's not
possible that famous New Yorker contributors itke Rachel Carson,
Robert Benchley, Charles Addams, or even the young John Updike
signed over slectronic rights fo the Tilley gang. The answer, as our
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Norman Daws Adamson ancl your case, see below

From: "Berger Andraw" <Berger@TANHELP COM> -
To: “Norm Davis (E-mall)" <nd@steelhector.com>

Date: 10/10/2005 3:43 PM

Subject: Adamson and your case; see below

Andrew Berger .
Tennenbaum Helpem Syracuse & Hirschtritt LLP
900 Third Avenue

New York, NY 10022

Emall: Berger@tanhelp.com

Tel: (212) 702-3167

Fax: (212) 371-1084

www.tanheip.com

Notice: This message, and any attached file, is Intended only for the use of the individual or entity to which [t is addressed, and may contaln information
that Is privReged, confidentlal and exarmpt from disclosure under applicabie law. If the reader of this message is not the Intnded recipient, you are
hereby netifled that any dissemination, distribution or copying of this communication Is strictly prohiblted. if you have recelvad this communication in
errar, pleass notify us immadiately by reply e~mail and delsts all coplas of the original message, Thank you.
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From: andrew berger [malito:andyberger@nyc.rr.com]

Sent: Saturday, Cctober 08, 2005 11:30 PM

To: Berger, Andrew

Subject: Emailing: lts_a_case_of_who_owns_the_words
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Just a few days ago, The New Yorker magazine released "The
Complete New Yorker," a $100, eight-DVD set that allows you to
read, and print & copy of, every article that has ever appeared in the
magazine. To get an idea of how the TCNY might work on your
computer, a free demo is available at thenewyorkerstore.com.

So | was wondering: What gives them the right to do this? It's not
possible that famous New Yorker contributors lke Rache! Carson,
Robert Benchley, Charles Addams, or even the young John Updike
signed over electranic rights to the Tilley gang. The answer, as our
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SEARCH THE ARCHIVES

Edwarci Kiaris, TCNY projetzgt director and alsc the mag:izigetﬁs VD J

eneral counsel, explains that The New Yorker can publish the ]

gecause of a Second Circuit Court of Appeals declsion in Merch » Advanced search
involving Nafional Geographic, which puf out a digital version of the
“Complete National Geographic” in 1897. "They were sued,” Klaris
says, "and the Second Cireuit held that an image-hased compilation
in context, ike theirs, was protected” by the Copyright Act. "As iong
as you maintain the integrity of your collected work, you can publish it
in any medium. We have a copyright on that package.”

friend John Roberis might say, is not a matter of settlsd law.

But this situation looks very different over at the National Geographic
Society, which had to take CNG off the shelves two years ago and
hias not put it back on sale since. An exasperated executive vice
president Terry Adamson explains that the Society has spent
"milllons of dollars” defending its right to publish lts best-selling digial
tome in several courts, with no firm decision yet rendered. "We've
lost the opportunity of having this product in homes all over the
world," Adamson says, "l think that's a hugs loss."

Here's what happened fo the Geographic: In 1987 a photographer
named Jerry Greenhberg challenged the Geographie's right to resell
his work In the digital compilation. He waon In the 11th Clreuit Court of
Appesls, and the Supreme Court degdlined to review the case.
Portions of the case are still being litigated. Then several other
plaintiffs {including "Into Thin Alr® author Jon Krakauer) filed similar
suits, albelt in a different district. They lost.

What happened? Tasin! happened, the landmark Tasini v. New York
Times Co. Supreme Court decision that pitied my old racquethall
partner, freelance writer Jonathan Tasini, against the company that
owns The Boston Globe. In that decision, the Supreme Court ruted
that the Times Co. would have to pay freelancéls If It sold individual
articles from iis database. But - and this is a big buf ~ the Times and
averybody &lse retained the right to publish and sell archival
databases, like microfiims, that preserved the package, or the context
of the original newspapeér, without paying outside contributors.

Earlier this year, in what | am calling the Krakauer cases, the Second
Circult applied the "Tasini standard® to National Geographic.
"Because the original context of the magazines Is omnipresent in the
CNG," the court ruled, "the CNG is a privileged revision” under the
Copyright Act. Meaning Krakauer & Co. lose, and National
Geographic is free to sell its product. But the company doesn't see it
that way. Given that the 11th Clroult ruled In favor of photographer
Greenberg, Adamson says, "you have fotally divergent views of the
same statutory provision" In different courts, "We want the Supreme
Court to hear it.” Until the law gets sefiled, he adds, CNG will not go
back on sale.

Klaris knows both decisions well, and views "the 11th Circuit decision
[Greenberg} as fundamentally undermined by the Tasini ruling.” He
adds that no New Yarker contribufor has contacted the magazine to
complaln about TCNY. | spoke with two smart copyright lawyers who
were unable to sfate definitively which side had the correct
interpretation of this dusty little corner of copyright law.

So does the ghost of Rachel Carson have a cause of action?
Remember the lawyer's motto: Every proposition is arguable.
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Appeals Court
Reverses
Greenberg
Decision

AFTER YEARS OF LITIGATION, JERRY GREENBERG'S

$400,000 judgment for willful copyright infringe-
ment against National Geographic Society has been
vacated. :

The U.5. Court of Appeals for the Eleventh Circuit

reversed Its own infringement verdict and vacated

the jury award on June 13, explaining that the
Supreme ‘Court’s 2001 ruling in Tasini v. New York

Times put the case in a new light that required the

reversal. S

Greenberg sued NGS in 1997 for infringermnent be-
cause the publisher used his images without per-
‘mission in a CD-ROM compilation of all back issues
of National Geographic magazine. NGS argued all
along that the compitation, called.The Complete Na-
tional Geographic, was a revision of its magazines,
Undgr copyright law, publishers aren’t required to
get'étrmission from contributors for revisions of ex-
isting works.

Creenberg argued that the CD-ROM is not a revi-
sion, but a new product because it was in an elec-
tronic format, with a search engine and opening
montage that made it different from the original
magazines. :

The 11th Circuit court, which is in Atlanta, agreed
with Greenberg in a March 2001 ruling. it called the
CD"a new product, in a new medium, for a new may-
ket” and therefore not a revision. The appeals court
then remanded the case to a trial court for a hear-
ing on damages. A jury concluded the infringement
was willful and awarded Greenberg 3400,000.

NGS CONTINUALLY ARGUED
THAT THE TASINI RULING
SUPPORTS ITS DEFENSE THAT
THE COMPLETE NATIONAL
GEOGRAPHIC IS A REVISION OF
ITS ORIGINAL WORK, RATHER
THAN A SEPARATE WORK.

T4 PON AUGUST 2007

B

Three months after the 11th Circuit de-
cided in Greenberg's favor, however, the U.S.
Supreme Court ruled an Tasini v. New York
Times. That case Involved the use of free-
lance contributors’ work in electronic data-
bases that removed articles from the
original context of the collective work,

In Tasini, the Supreme Court ruled in fa-
vor of the freelancers, but implied {without
explicitly stating) that publishers could re-
issue collections of freelance works without
permission as long as those works appeared
in their original context.

NGS has argued ever since then that the |
Tasini vuling supports its defense that The |
Complete National'teogmphic is a revision
of its original works, rather than a separate
work. In 2005, the U.S. Court of Appeals for
the Second Circuit, which is in New York,
agreed with NG5 in the case of Faulkner v,
National Geographic. That case was nearly
identical to Greenberg's.

After Greenberg won the $400,000 jury

“IWOULD BE LYING IF I
SAID I WASN'T ;
DISAPPOINTED,” SAYS - - |-
GREENBERG. “I BELIEVEIN |
THE [LEGAL] SYSTEM.I
HAVE NO ANIMOSITY
TOWARD NATIONAL
GEOGRAPHIC AT ALL”

award, NGS appealed to the ith Circuit to
reconsider its pre-Tasini ruling, which the
court finally did. '

“We conclude that the Supreme Court's
decision in Tasini established a new frame-
work for applying [the law pertaining to-re-
visions] that effectively overrules lour]
earlier decision in this case,” the appeals
court wrote in its June 13 decision. |

"National Geographic is delighted with j
the decision,” said Nationa! Geographic |
spokesperson MJ Jacobsen. r

|

The court left open .the question of
whether the opening montage, which in- |
cludes one of Greenberg's images, is by it- ,‘
self infringing. Greenberg can still purste |
an infringement claim for that, but says he !
hasn't decided whether or not he will. i

‘I would be lying if | said | wasn't disap-i
pointed,” Greenberg said. “! believe in thej
[legal] system. There's winners and losers in
everything, and | have no animosity toward
National Geographic at all.” :

—David Walker|
— 3
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LEGAL DEVELOPMENTS

WILEY PAYS $5,000 FOR ILLEGAL CD USE; REMOVES CD FROM MARKET
NEW YORK—Publls_her John Wiley & Sons Inc. has paid photographer Bianca Lavies $5,000
for the unauthorized use of one of her signature images on a CD. When the company was
made aware of the unauthorized use, it also withdrew the CD from the market in order to-
~.remove the photo and reissue a revised version without it. "We take c0pyright: very serious- &
3 Iy, says John Wiley spokesperson Susan Spilka. : B
~ Lavies' photo shows a jumping armadillo, which she shot on assugnment for National Ge-- g
ograph:c in the early Eighties. She subsequently licensed print rights to John Wiley & Sons
~ for a physics textbook—once in 1992, and again in 1995 On both occasions her dellveryr“ i
memo and invoice specified print rights only, she says. . ,
in 1993 and 1997, Lavies refused the pubhshel’s request for nghts to use the photo |n'
 electronic media—once on a CD-ROM called CD Physics, and again in an electronic database ;
. Then, last summer, John Wley notified her that the photo would appear ona new ed &
tion of CD Physics, and asked her to bill them for $75. R _
| flipped. out,” says. Lavaes When she complalned about the dlsallowed usage a John.

oL _ e w7 continued on paqe 137K

Wiley editor assured her that the picture
would not appear on the CD after all, she
says. "l wrote a letter confirming the conver-
sation. Next, | was notified that it had already -
gone on CD and1,500 copies had been sold’

- Says Spilka, "We ‘discovered our efor
and asked for her permission for the use.
When she said no, we withdrew the CD
and reprinted it without her image.’

Lavies said she was initially offered
$500 to settle the matter. Since that was

"unacceptable to her, she hired attorney
Nancy Wolff to press for more.

She had registered the copyright of the
photo prior to the unauthorized use, making
her eligible for statutory damages in court.

She wanted to take the case to court, she
says, but decided against it. One factor in that
decision was the precedent of Tasini v. The
New York Times, a federal court ruling which
gave publishers some rights to reuse printed
articles on electronic media.

In addition, says Wolff, “! didn't think we
could justify the risks and costs of asking for
more at.a trial, and $5,000 for an editorial
use on a CD is a fair settlement.
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JERRY
DANTZIC'S
UNSEEN
LADY DAY

ew York photojournalist
Jerry Dantzic recorded on
film many notable jazz
musicians of the Fifties and Sixties,
in clubs, during TV appearances
and recording sessions for major
record companies of the time.
Among his most telling subjects
was jazz legend Billie Holiday, whom
he photographed extensively during a
two-week appearance in 1957 at the
Newark, New Jersey club Sugar Hill.
Much of this work—Iike this
behind-the-scenes portrait of the
singer with her Chihuahua, Pepe—
offers a different side to the tragic
public persona that haunted
Holiday throughout her life.
Although Dantzic shot these images
as a freelancer for Decca Records,
they were never used and they
remain largely unseen to this day.
Dantzic, a life member of the
ASMP, passed away in December
2006 after a long illness, yet his pho-
tographic archive remains active
under the watchful management of
his son, Grayson. Future exhibitions
will include a show in late 2007 at
the Foley Gallery in New York. «
—Jw
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 MARKETING MATTERS

were full of cautionary tales about seeing their work in venues
they’d neither approved nor received any payment for. “Because
they're working for the greater good, nonprofits sometimes feel
they can use your work wherever and whenever,” says Fitzhugh.
Fobes recalls an instance where she let one environmental group
use some of her shots for a slide show, only to find that the group
was sending the images out throughout the whole environmental-
ist community. “Photographers need to protect themselves, because
a nonprofit’s job is to go out and do good things, not look after pho-~
tographers’ rights,” she

ssume that the paperwork is going to
be lost, that the metadata on usage will disappear.” Borges agrees,
and adds, “When someone gets something for nothing, it’s human
nature to take it for granted. Sometimes you have to remind people
of what it takes to produce this work.”

On the plus side, the above-mentioned pitfalls have pushed many
phot ers to come up with creative solutions. To work with
profits in his region, Bill Miller devised an approach he calls the
he contracts to do up to 50
otography a year for selected nonp at a fixed fee,
unt on his usual rates. (For more information on how

this works, visit the ASMP Web site at <www.asmp.org/go/bono>
other resourceful method comes from Mel Lindstrom, whose
inventive way of working with nonprofits gains him tax deductions

and networking opportunities. (See sidebar.)

For her work with Women in Progress in Ghana, Blaukopf went
the extra mile to raise funds. When her own grant-writing efforts
failed, she teamed up with the Philadelphia organization First
Person Arts, which gave her an office to work from in the United
States and ran her blog from Ghana on its Web site. First Person
Arts president Vicki Solot helped Blaukopf raise small donations,
and Blaukopf will be featured in the organization tival this fall.

Being a 501(¢)3, First Person Arts can receive tax-deductible dona-
tions for its artists from corporate sponsors. “The partnership is
exciting,” says Blaukopf. “It gives the project a structure, and pro-
s me with a sense of support and community
Photographers have also started up their own 501(c)3 organiza-
tions. In 1996, when they were both trying to get exhibitions of their
work underwritten, Borges and Fobes found that most corporations
weren’t able to donate to individuals. That year, they cofounded the
tion that helps
rk with a social or environmental focus.
3 status, Blue Earth Alliance can rec
donations, but, says Fob t's not just a pass-through situation
where we get money and give it to photographers.” Rather, once a
photographer partners with Blue Earth Alliance, he or she works with
a BEA coordinator to manage the project and raise funds that quali-
)3 status. Blue Earth Alliance has g nto a flouri
ofit that ha: ored more than 50 projects and considers
new proposals twice a year. For more details, the overview page at
vww.blueearth.org/about/overview.html>.
ing with nonprofits can be highly satisfying and

beneficial for both parties, and as long as you're careful, there’s no

need to exp w’ll get burned. At the end of the day, our photog-
raphers agreed that doing this work was among their most reward-
ing career experiences—a big part of the reason they became pho-
tographers in the first plac

v into nonprofit work by approaching
. “I've found that

Borges, who began hi
a small Tibetan rights organization in Seattle, say
if I do something that fits into my value system, the financial
often get taken care of” His latest project,
done in partnership with CARE, will be exhibited at the United
Nations this March; a traveling exhibition and book are forthcom-
ing. “What really matters is that this is the stuff that’s important to
me,” he says. “I feel lucky to be doing work I totally believe in.”~
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© Mark Greenberg <www.markgreenbergphota.coms

the commercial marketplace. Now working out of a funky-cool studio in San Antenio's warehouse di

serves clients throughout the region. Mark's work can be seen at <www markgreenbergphot

Mark Greenberg, a board member and membership chair for the Austin-San Antonio chapter made this issug's

portrait. A longtime editorial shooter, Mark has developed a style and business model that is helping him explose

fict, he

WHO IS MINDING THE STORE?

HE ASMP CONTINUES to grow in size, influence,

stature and value. With the vital assistance and

cooperation of staff and volunteers, we are build-
ing a better, stronger ASMP that provides for us collec-
tively what we cannot do for ourselves individually. Every
day brings new reasons why we need this strong voice for
our interests: Orphan Works and the cultural degradation
of copyright, the powerful need for digital and licensing
standards, the unprecedented speed of change in the
marketplace, the evolving profile of our membership.

The source of our strength is the trust that members
give the organization. Trust that we will do the right
thing, we will always speak out when needed, and we will
not squander the resources placed under our responsi-
bility as elected leaders. It is a trust that no one should
take lightly. It is a trust that, if lost, is the devil to regain
and rebuild.

So how do we know that our leaders will be good
stewards? How do we “trust but verify”? How can we be
sure that they are doing the right thing? We do it by con-
ducting all the ASMP's affairs with complete transparen-
cy and within prudent controls.

We have long published our audited annual financial
statement in the bulletin and published our board meeting
minutes on the Web site, as required. And, as required, the
president and the treasurer approve every check written.

Over the past five years, though, we've gone beyond
these requirements to ensure that the ASMP gets the
most for its money, that members have good reason to
trust their leaders, and that those leaders are account-
able for their actions. Among the measures and innova-
tions we have instituted:

Guidelines for director spending. Our board members
must travel at least twice a year to Philadelphia for meet-
ings. Officers make the journey twice as often. Some of
our directors also travel as part of their committee
responsibilities. In 2002, we established guidelines for
director spending that ensure such expenses are kept to
a minimurm.

In recent years, we've provided ongoing training for all
directors, new and old, with an eye to maximizing their
ability to contribute to the continuing improvement and
strengthening of the ASMP. They also get a class in fidu-
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ciary responsibilities from our counsel, Victor Periman, so
that we all stay within the rules and laws that govern our
organization. We are now writing a training manual for
officers, where none existed before.

Payments to members, including directors, for outside
services have always been reported in the minutes, but
now we also publish a running scorecard, with extensive
detail, on the Web site. You can see this information at
<www.asmp/payments>.

In 2003, we instituted an annual performance review
with our executive director. This includes a written, com-
prehensive and candid review of the past year's perform-
ance as well as the establishment of objectives for the
coming year. It always leads to a very healthy employee/
employer discussion. It provides a mechanism for both
parties to address concerns honestly and constructively.
| cannot imagine doing things any other way.

Society officers are now much more involved in the
budgetary process. Instead of reviewing a budget pre-
pared by staff, we now roll up our sleeves and get down
to line-by-line analysis and planning. Staff has worked hard
to provide the most concise financial information possible.

For several years now we have conducted Chapter
Leadership Training programs. A trained director spends
the day with a chapter’s volunteer leadership and helps
them to better understand their roles, as well as the best
practices of chapter operations.

This past year, we established a Governance Committee
charged with identifying and recruiting potential leaders to
serve on a national committee immediately so they can
become exposed to national issues, begin a relationship
with the national board and staff, and demonstrate their
leadership skills. The committee is also charged with find-
ing and recommending the strongest candidates for
national board service.

Proper internal governance and delivering value on a
day-to-day basis go hand in hand. We will continue to
create and adapt our best practices in order to maintain
your trust and lead the ASMP forward to a stronger
future for us all. After all, we are members too.

Clem Spalding
President, ASMP

Fobes recommends looking on Guidestar.org, a Web
site that maintains information on nonprofits’ operating
budgets, for a real-world gauge of the organization’s
finances. Commion sense is also helpful in determining
the extent of a financial give and take. Some years ago,
Fobes says, she was approached by a government agency
that wanted to use two of her images in an exhibition, but
offered nothing more than a photo credit. Her incredu-
lous reaction: “This is a photography exhibit and they
have no budget for photography?” After she quoted them
$1,500 for the use of her work, the agency called back and
said it had found the money. “Because | said no to them,
T was able to pay the mortgage that month,” Fobes recalls.

VOLUNTEER EFFORTS
In some cases, however, it may feel right to waive fees. Jon
Orlando, a Colorado-based photographer who has
worked with nonprofits ranging from Greenpeace to a
tiny nonprofit in Costa Rica, says he’d never donate work
to Greenpeace because it's obvious that the nonprofit
behemoth depends on high-quality photography and has
funds to finance this. But when he partnered with the Costa Rica
Conservation Trust, he knew the organization had only one paid
staff member and a limited budget. “You have to be realistic,” he says.
“Not charging large nonprofits that are paying other creatives is bad
business for yourself and the industry at large. For shoestring oper-
ations, though, if you feel passionate about what they do, go for it
Consider how much time you have available to do the work, and
the long-term benefits it will bring you. Even if there’s no immediate
payoff, benefits can accrue in the form of an enhanced portfolio,
exposure and the potential for stock sales. “Every time I'm asked to
donate something, 1 evaluate it on a case-by-case basis,” says Fobes. “1
ask myself: Will [ get more than my investment? Is this going to help
me achieve my goals in my business?”

WHAT'S IN IT FOR YOU?
Whether you're working for a fee or donating work, it’s vital to draw
up an agreement that's absolutely clear about the expectations for the
project on both sides. “If you’re donating work, you're entitled to ask
for a few things in return,” says Susie Fitzhugh, a Seattle-based pho-
tographer who has worked with the Annie E. Casey Foundation and
the Robert Wood Johnson Foundation, among others. For instance,
says Fitzhugh, you should insist that the organization help you get
model releases for your subjects. If releases are not obtainable, you
should at least require the organization to indemnify you against any
future action taken by the subjects you photograph on their behalf.
In many cases, partnering with a nonprofit can help photogra-
phers get access to material that would otherwise remain out of
bounds. “This was a project I wouldn’t get a chance to do in my
everyday life, and 1 found it inspiring,” says Neil Colton, a
Washington, D.C.—based photographer who recently traveled to Haiti
on a probono basis to photograph children in a village sponsored by

BY SARAH COLEMANg

the Lazarus Project, a Lutheran organization. Colton donated his
time and was paid expenses, though he anticipates relicensing some
of his images for stock, or partnering with the organization to create
a shared income stream by selling images through its Web site.

COPYRIGHT MATTERS

Even more important than the overall project description is the
agreement you reach on usage of your images. “Never give up your
copyright,” cautions Fitzhugh, who now works almost exclusively
with nonprofit groups. “If your photographs turn out to be great,
that copyright is gold.” Most photographers license their images to
a nonprofit for a limited period and specify whether the usage
applies to print, Web or both. For his Costa Rica shoot, Orlando
gave the organization unlimited internal use of 75 to 100 images for
a year, then relicensed them afterward. Borges says he tends to give
organizations permanent unlimited use of his images “as long as
they're used in the promotion of the message”—however, he gener-
ates income from print sales and speaking engagements.

Clearly, relicensing images can offset the costs of waiving or
reducing your fee, but getting the language for relicensing into your
contract might require some finessing. “A lot of nonprofits are
afraid you're going to exploit the images,” says Fitzhugh, who sells
her own stock from nonprofit shoots directly to educational maga-
zines and textbooks. In her contracts, Fitzhugh states that she'll reli-
cense her work for educational or editorial purposes only. “I'm very
careful to monitor the way the images are used, to make sure that
nobody is presented in a negative way,” she says.

What’s equally important is to have a clause in your contract that
prevents your nonprofit from doing any third-party licensing. The
client must understand that third-party licensing is something only
the copyright holder can do. The photographers we spoke with
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PRO BONO:

VALUABLE INSIGHTS ABOUT WORKING WITH NONPROFITS

© Nataiie Fobes <www.fobesphoto.com>

or many photographers, the idea of working with a non-

profit organization is enormously appealing. If youre

doing work with a social or environmental focus—docu-

menting autistic children, perhaps, or chronicling the
endangered snow leopard—why not partner with a like-minded
organization that’s working in the same area? There are obvious
benefits: the organization might help you with access to subjects,
pay expenses or fees, and enhance your exposure by exhibiting
and publishing your work. But there can also be some potential
pitfalls. We spoke to eight photographers who've worked with
nonprofits on various levels to find out how they've managed
these relationships, and to what extent their normal business
practices were appropriate.

FIRST THINGS FIRST

How do you find a nonprofit whose mission gels with your own,
and approach the organization about working together? “If you
have something you're passionate about saying, that's 80 percent of
the battle,” says veteran photographer Phil Borges, who has worked
with Amnesty International and CARE to shoot indigenous peoples

around the world. “With that gift, go out and find partners who
share that passion” Emerging photographer Julia Blaukopf, who
was interested in working in Africa, found the Ghana-based non-
profit organization Women in Progress (WIP) on Idealist.org, a
Web site that publicizes jobs and opportunities in the nonprofit
world. “I maintained a dialogue with the founders through e-mait
and sent them photographs from my work in Kenya,” she recalls.
WIP stood out to her, she says, because “it involved helping women
and focusing on sustainable business over government handouts.”

Once you've found an organization to partner with, how gener-
ous should you be with your work? To answer this question, you
should ask two more: what is the organization’s size and budget,
and how much time will you spend doing the work relative to other
(possibly more lucrative) assignments?

ARATIN
Some photographers are so enthusiastic to work with a nonprofit
that they’ll instantly agree to waive their fees. While this might be
appropriate in some cases, it can lead to a general expectation among
nonprofits that photography can be obtained for free. The result is a
“trickle up” effect where even organi-
zations with deep pockets start asking
photographers to donate work,

“There are nonprofits out there
that have money, but that are still
looking for handouts,” says Natalie
Fobes, who has published books on
Pacific salmon and Alaska. In order to
maintain objectivity in her work,
Fobes prefers to self-fund her projects
or to work on assignment for maga-
zines like Audubon, Smithsonian and
National Geographic. Yet, she’s con-
stantly approached by environmen-
talist groups seeking to use her exist-
ing images. “What I tell them is that
right now, I'm working on a very
complex story on logging and I don’t
have funds to foot my own bill, so
that’s why 1 charge a licensing fee for
my other images,” she says. “Some
groups are very sympathetic; others
are very rude.”
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Colors may be brilliant,
subtle, saturated or delicate.
With this film, they'll always be faithful.

Patrick Ross

In a digital age, is it possible to have a i in film? Pamc}( Ross
sS8YS There are millions of colors in the spectrumn™ says Ross, “but in
y sxperience only one film that reproduces them with complete fidelity

ome 764 Professional” In the photograph of the Brown Ce:’ne:
ome T64 achreved faithiul color reproduction and balance of the int
sten light scurce while simultaneously preserving the accuracy of the
ounding light What's more, with a scan of his image, Patrick gets the
atmbutes he loves from film pius the benefits of a digital file.
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AND A HELL OF A NiGE Guy!

W, DIMAGRIO-KALISHWEHRKSHOPS . COM

1 used asmpte lighting to capture the
essence of my subject. | believeit to be
direct - wherelessis more My choice of
lighting was the Dyna- Lite M 1000Wi
. Power Pack and two 2040 Flash Heads -

Fhotography ismy personal with honeycomb grids What | love about
means of expression. Hugh Brodie’s Dynar Lite isthat it's easy to uss, exx
music is beautiful, avant-garde, tremely reliable, durable, with the quality
s?ttrandy gomplex and atthesame of fight | am looking for. You can mold it
timevery smple. Qmiehasm to asharp crisp edge or you can diffuseit
inner beauty that isimposibleto o a soft, feathery look. Dynar Lite offers
miss My portrait of Hugh Erodieis all of this in an extremely
more Brodie than DiMaggio. afordable package.
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1050 Commerce Ave.
Union, NJ07083

(800) 722-6638 (908) 667-8800

www.dynalite.com
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MEMBER BURT GLINN

TO CUBA TO THE FOUR CORNERS OF THE GLOBE

Above: Nikita Khrushchev in front of the
Lincoln Memorial, Washington, D.C., 1959.

Top right: Burt Glinm, the lover, with a friend
on the beach. Tahiti, French Polynesia, 1960.

Right: 1960s fashion icon Twiggy during 2
photo shoot. London, Great Britain, 1966.

but I still think that the Crimson was the best,” Glinn told us in a recent
interview.,

For the full details of our conversation, visit the ASMP Web site at:
<www.asmp.org/go/glinn>.

To see more of his pictures visit: <www.magnumphotos.com>.
W
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[ PORTFOLIO ] A S M P L I F E INDEPENDENT PHOTOGRAPHY NETWORK INDEPENOENT PHOTOGRAPHY NETWORK INDEPENDENT PHOTOGRAPHY NETWORK
FROM THE CRIMSON GU I ' I I

Photos taken during the first
days of January 1959, when
Cuban dictator Fuigencio
Batista was ousted and
Cuban rebel leader Fidel
Castro marched from the
mountains toward Havana
with his revolutionary army
of 8,500 partisan men and
women.

Above: Castro rides into
Havana aboard a military
vehicle, escorted by Cuban
naval officers. Havana, Cuba,
1959.

Above: Fidel Castro

enters town and deliv-
ers a speech that lasts
for hours. Santa Clara,

Right: On a stop along his
Cuba, 1959.

route to Havana, Castro lifts
3 young admirer. Santa Clara,

Cuba, 1959. Left: Photographer Burt
Glinn poses as a fighter,
with cameras around his
neck and gun held high.
Havana, Cuba, 1959.
:
he allure of the globetrotting photographer is nowhere better  Cuban revolution) and his eye for unfolding events (he broke ranks AN EXCLUSIVE NETWORK OF PHOTOGRAPHERS, REP GROUPS AND AGENCIES POWERED BY CUSTOMIZED, NEXT GENERATION TOOLS AND TECHNOLOGY.
exemplified than in the work of Burt Glinn, a past president of  with the press and stationed himself in front of the Lincoln Memorial WE'RE WORKING TOGETHER TG REVOLUTIONIZE THE EVER-CHANGING NEEDS AND TRENDS OF THE STOCK INDUSTRY. 60 INDIE.
the ASMP and a longtime member of Magnum Photos, for which  for a candid picture of Khrushchev during his historic US visit) were
he also served multiple terms as president. formed by his early years as an editor for the Harvard Crimson and a

Glinn's nose for news (he fled a tony Manhattan New Year’s Eve  photographers’ assistant for LIFE magazine.
party for a late-night flight to Havana and a chance to follow the “I've worked with most of the major publications in the world,

pin =1 PNSTOCK COM = PhotoServe.com

Paft ot Trawe, Perfrmaste & Warkotg Senaces Group Mitsen Business Media Dttt
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[DIRECTOR'S COMMENTARY]

NEGOTIATION VERSUS
CONFRONTATION

HAT’S IN YOUR NATURE? When a client

offers lousy terms and conditions, low fees

and a diminished rights position, do you

get confrontational or do you try to negoti-

ate a better deal? The instantaneous and
impersonal aspect of e-mail and listservs make it easy for us to
respond to these challenges in an aggressive manner. While there
is certainly a time to be aggressive, my experience has shown that
more is accomplished through negotiation and efforts to reach
consensus than with confrontation,

Consider the following: a heated trade issue in which the
anonymity and speed of internet communications fan the flames
of public and private outrage in an online thread of accusation
and comment. Situations like this are often brought to our atten-
tion at the ASMP, and we use our experience and best efforts to
diffuse hostilities and arrive at a positive resolution.

Be sure to determine the range
of usage, the term of usage and
the particulars of the assignment.
As a tactic, be sure to price your jobs
so that there is room for negotiation
and remember that if you are not
willing to walk away from the job,
you really haven't negotiated at ali!

When the communication is less than personal, the temptation
to be confrontational is multiplied. Yet, in these situations it is in
my nature to first pick up the phone and make a call to the prin-
cipals regarding the issue at hand, express my concerns on behalf
of my members, and test the waters to see how likely it is that pos-
itive changes will be made. The private response of the other par-
ties would determine my subsequent communication to the pub-
lic. The bottom line is that no one likes to be put into a corner—
photographer or client.

Indeed, across a wide range of issues, more can be accomplished
through consensus than through confrontation. This philosophy—
and the relationships it inspires—has been particularly productive

for the ASMP in recent months, and (as some announcements in
our news section will attest) has led to increased cooperation with
industry partners and benefit for all members.

With this circumstance in mind, I would encourage you to
negotiate and seek compromise and consensus in your business
agreements rather than taking a confrontational stance. Ask for
fair compensation and try not to leave money on the table.
Request all of the information necessary to produce an estimate
and take some time away from the phone to analyze all facts
before calling your client back. Be sure to determine the range of
usage, the term of usage and the particulars of the assignment. As
a tactic, be sure to price your jobs so that there is room for nego-
tiation and remember that if you are not willing to walk away
from the job, you really haven’t negotiated at all!

Meanwhile, I would encourage you to price your job saying,
“This is what we customarily charge for this type of assignment
with this license term and specific rights and usages.” If the client
balks or complains, ask what they had in mind and wait for a
response. I repeat, wait for a response; don’t waffle and lower your
price. Be prepared to negotiate a compromise somewhere in
between your estimate and their offer. Ultimately, you create a
win/win situation for both you and your client.

As an association with thousands of members, the ASMP is
better prepared to deal with egregious company policies than you
are as an individual. We do the best we can to address these issues
on behalf of our members. But don’t always look for smoke and
fire. The best and longest-lasting deals are negotiated with mutu-
al respect and good sense and are not necessarily the result of
public pressure or confrontation. So, the next time your blood
pressure begins to rise and you’re about to say something you
might regret, take a deep breath. Think about what you really
want and keep your eye on the prize—fair compensation for the
value delivered. &

Eugene Mopsik
Executive Director, ASMP

Twish you continued success in your business affairs for the new year.
Look to the ASMP’s “It’s Your Business” seminar series for valuable
programming and, conting in the fall of 2007, watch for the return
of the highly acclaimed “Stricily Business” seminar event.
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As the project evolved, the scope of Kahn's involvement grew, yet
his change-order confirmation faxes to Spivak often went unacknowl-
edged. Kahn followed his customary approach to any job, producing an
agreement form that covered how and with whom approvals would be
granted. He also took detailed notes on meetings and e-mail exchanges
and documented his production costs and expenses extensively. A good
thing, as it turns out: the artistic director was notorious for requesting
far more work and materials than his budget actuaily covered. Thanks
to Kahn's careful documentation habits, as well as some creative sug-
gestions from seasoned members of the production team on how to
redirect costs to minimize red flags, he was able to recoup expenses that
were initially refused on his invoice.

“What’s most helpful in a situation like this is to get to know the peo-
ple who can cover your back and expedite the billing/payment process,”
says Kahn. “There are creative ways to structure your bill that insure get-
ting paid for your work,” he adds. “Bottom line: it has to be reasonable.”

Avoid Ambiguity with Detailed Documents
Cramer is also a stickler for communication and detail. He views the
estimate and contract as the bedrock of a good documentation system
and keeps boilerplate forms for contracts and estimates close at hand. “A
proper paper trail for photographers really comes down to having a
comprehensive agreement signed by both the photographer and the
client,” says Cramer. “Coming to a clear understanding prior to shoot-
ing an assignment will avoid a lot of confusion later” He adds, “Any
ambiguity in the agreement will generally benefit the client, who has the
advantage of having both your pictures and your money. And if your
agreement is oral and not written, you will always have ambiguity.”

Cramer works with the production company Wonderful Machine,
whose support staff maintains an invoice log to track important items
for each assignment. Key points include: job delivery, backup, invoicing,
payment, copyright application date and verification of the completed
certificate, receipt of tear sheets, follow-ups with clients and subjects,
among other things. “We have a full-time studio manager, marketing
director and bookkeeper on staff. If we didn’t have a systematic way of
keeping track of those details, we wouldn’t be able to work together.”

Cramer keeps a stack of assignment cheat sheets handy that prompt
him for important information about each project: name and contact
details for the assigning party, contact information for subjects and/or
their PR companies, a brief description of the article, technical and cre-
ative notes, special information on model releases, details about
reporters or other parties on-site during the shoot, and the project
timeline. Cramer’s job folder sometimes ends up stuffed with e-mails,
directions, schedules and discussion notes, but his assignment sheet is
the key to keeping it all organized.

“For me, it’s just intuitive to want to keep track of everything. I
always have a bunch of projects going on at any given moment. I could
never hope to remember all the details. So having a system really helps
me keep it all together.”

Not sure where to get started? ASMP members can access business
forms for estimates, invoicing, terms and conditions, releases
and more—to use “as is” or format to your own specifications at
<http://asmp.org/membersarea/forms.php>.

BY AMY BLANKSTEIN

Bill Cramer's magazine licensing agreement excludes articie reprint use. Spelling
this out in a contract earns him more money and saves relationships too.

OR A LA L
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SPECIAL SERIES: THE ART OF THE ESTIMATE

THE DEVIL IS IN THE

DETAILS

A THICK PAPER TRAIL AND A REVIEW OF FINE PRINT
ARE A PHOTOGRAPHER’S BEST DEFENSE

In the first and second installments of our series “The Art of
the Estimate,” we covered the basics of handling calls from
potential clients and best practices in preparing an estimate.

considerable investment of time and effort is required to

land jobs and work with clients to meet their interests

while protecting your own business needs. In a perfect

wortld, a photographer’s next move would be to focus only
on producing a creative end product and receive due compensation for
the effort. But in the complicated realm of reality, photographers need
to remiain vigilant and track all aspects of their work process—from the
fiest client discussion to the contents of legal documents.

Watch Your Language

In any business transaction it’s vital that all parties are clear about their
roles, expectations and obligations. Given the potential for complexi-
ties in a photography assignment, oversight is particularly important. If
you are generating a document such as an estimate, job agreement or a
work change order for your client to review, you want to be precise and
comprehensive in the wording contained therein.

After photographing a CEO for a magazine client, Philadelphia-
based shooter Bill Cramer learned that the subject’s company had pur-
chased 10,000 reprints from his client to the tune of $19,000. When
Cramer called the magazine to negotiate the licensing rights, he was
initially rebuffed. Yet, since his contract with the magazine excluded
article reprints from the initial licensing agreement, he eventually got
paid an additional $3,800 for the reprint use. “If I hadn’t spelled it out
in the contract, I would have had no leverage,” says Cramer, “and if T
had pressed the issue with the client, I would have either not gotten the
money or I would have ruined that relationship. But they could see in
black and white that they had already agreed to my terms. Having a
contract not only makes you more money, it saves relationships too.”

Both Cramer and Brooklyn-based photographer Steve Kahn have
honed the language in their estimates and job agreements over the
course of their careers. Cramer has kept his contract wording as simple
as possible. “It’s casier to negotiate because the client understands what

I'm after,” says Cramer. “My contracts are made up of an estimate
detailing what pictures I'm going to create, what licensing I'm going to
convey and how much it’s going to cost, and a terms and conditions
page that covers definitions of usage terms like ‘publicity’, ‘collateral}
‘advertising’ and also provides detail about the payment schedule,
copyright, exclusivity, indemnification, turnaround time, confidential-
ity, tear sheets, retouching rates and cancellation policy”

Although you should have your own legal document templates at
the ready, whether they’re estimates, job agreements or job change
orders, many clients (especially large corporations or publishing con-
cerns) prefer—or insist—that you sign their in-house forms. Be vigi-
lant about reviewing the language and terms of all documents you are
asked to sign: contracts, indemnifications, purchase orders, job
changes—you name it. Boilerplate wording on a purchase order could
supersede your initial agreement. Don’t assume that months of negoti-
ations on a job agreement will be honored—always read the latest ver-
sion of a document, and check it against previous versions, before you
sign on the dotted line.

It’s important to understand when a client expects you to revise their
contract and when they don't. It's a rule of business that if you don’t
ask, you don’t get. So many contracts are written to only serve the inter-
ests of your client. In most cases, they fully expect you to cross out and
add your own language. It’s also crucial to compare secondary docu-
ments to your primary contract or job agreement. Cross out any words
that undermine your contract—watch out for the terms “work for
hire,” “hold harmless” and “prevailing terms” Make sure to initial or
sign your changes and return the document to your client.

Establish The Paper Trail

Kahn's 1999 Rizzoli publication SoHo New York drew the interest of
Neil Spivak, the artistic director of the Columbta Pictures blockbuster
Spider-man, released in 2002. Spivak hired Kahn to create Peter Parker’s
“photography portfolio,” by digitally inserting photos he made of
Spider-man’s stuntman into New York City-scapes he shot to match
storyboard illustrations. The resulting composites appeared promi-
nently throughout the films.
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Check out the new and extensive
online guide to copyright
on the ASMP Web site.
Visit <www.asmp.org/copyright>
for full details.

AN APPLE
NEVER TASTED
SO SWEET

or ASMP members who use Apple com-
puters and software, life just got a little
bit better. In partnership with ASMP,
Apple is offering substantial discounts on some
of its most popular products. Discounts range
from 8 percent on hardware like the Mac Pro
tower to 17 percent on Aperture software, and
there’s even a small break on iPods and other
consumer items. The deal includes free ship-
ping on orders over $50, and digital imaging
professionals are on hand to offer free techni-
cal advice on product configuration options.
“I'm very happy and excited about this deal,”
says Richard Anderson, ASMP board member
and chair of the Universal Photographic Digital
Imaging Guidelines (UPDIG). An early adopter
of Apple technology, Anderson notes that many

professional photography studios replace hard-
ware annually or bi-annually to keep up with
evolving technology. “Digital processing is so
intensive that the speed and efficiency of a new
machine makes it a really worthwhile invest-
ment,” he says.

Making the deal even sweeter, Apple is
offering a 12 percent discount on AppleCare
extended warranties, which Anderson says are
a must-have for photographers on the move.

[WINTER 2007]

LIN

“Our laptop comes on all our shoots, traveling
in planes and trains and cars, so it could easily
get damaged,” he says. “To have AppleCare
included in this deal is great”

To get the preferred pricing, visit <www
.asmp.org/go/buyapple>, or call Apple at
(800) 854-3680 and identify yourself as an
eligible participant in the Apple Association
Member Purchase Program.

—Sarah Coleman

ew Client Discount for Paychex “Partners in Payroll”
al Peace of Mind

P Membe
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by the tevel of control it allows over col
“The contral you have over color and tone is unsur-
passed,” he says. "For nerdy people who are into accu-
rate color, it's really amazing.”

For details on the specia
_com/products/photoshoplightrooms>

Lightroom Hits the Streets.
Get it While it's Hot—
at a Preferred Price

S

oftware vendors, make some room on the store
shelves. On February 19, Adobe will release
Lightroom, & pragram that offers photographers
a complete system for managing and adjusting digital
images. Not only is Lightroom fully compatible with
Photoshop, but unti! April 30, there will be a $100 dis-
count off the program’s list price of $299.

“For RAW conversion, it's really a damn nifty piece
of software,” says Mike Starke, who teaches the ASMP-
sponsored workshop “Working Digitally” with his part-
ner Judy Herrmann, Starke says he was particularly
impressed by the way Lightroom allows users to recov-
er highlight and shadow detail in RAW data, and also

! dijustronts

| offer, see <www.adobe

-5C

® Jim Flynn <http:




Passing of a Partner in Art and Life

er name is usually appended to that
of her famous husband Philippe, but
Yvonne Halsman, who passed away
in September 2006, was a photographer and
writer in her own right. Born in Paris, she met
Philippe when she worked as an assistant in
his Paris photography studio. In 1940, just
before the Nazi occupation, the two fled Paris

for New York, where they hosted Dadaist art
salons in their Upper West Side apartment.
Among his other honors, Philippe was the first
president of ASMP. Always the dedicated help-
mate, Yvonne supervised printing of her hus-
band’s photographs after his death in 1979,
and in 1989, wrote the definitive book
Halsman at Work, sealing Philippe’s reputa-

tion as a great artist, Philippe and Yvonne are

survived by their daughter, Irene, three grand-

children and three great-grandchildren. &
—SC

ALAN KORN
ATTORNEY AT LAW

COPYRIGHT, TRADEMARK, INTELLECTUAL PROPERTY
1840 WOOLSEY STREET
BERKELEY, CALIFORNIA 94703

Tel: 510-548-7300 Email: AAKORN@IGC.ORG
Fax: 510-540-4821  Web: WwW.ALANKORN.COM

(@
136 West 21 Street, New York, NY. 10011 - Ph (212) 741 2990 - Fx (212) 741 3217

“www_fotocare.com e
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MARK H. BARINHOLTZ, P.C.
Law OFFICES

COPYRIGHT AND RELATED MATTERS

55 West Monroe Street  Tel: (312) 977-0121
Chicago, IL 60603 Fax: (312) 977-0733

© Irene Halsman

really fun for her. I felt awkward having to go
through the exercise. Later I asked my driver to
sign as a witness. In deep appreciation I gave
the lady my pen as a heartfelt gift, not just com-
pensation, 'm sure this made her day. The
warm interchange certainly made mine.

If we want to license our images effectively,
we must have those releases. The larger stock
photo libraries won’t accept ANY photos with
recognizable people that don’t have model
releases. There are other marketing avenues
where one can list the images as “Not
Released,” but then licensing opportunities are
greatly reduced, and images are only available
for editorial uses and not the often more
lucrative commercial licenses.

So what about those guys in the gourds?
Well, they like to have their photos taken, too,
and it wasn't all that difficult to get releases
signed once my guide explained their legal sig-

nificance. Fortunately for me, these gentlemen are not intimidated by
a camera. Ever since they were discovered by Western civilization just

WHAT'S A RELEASE?

Arelease is a brief contract that clearly
indicates that a person of property owner
has granted the photographer permission
to use his or her likeness or property in an
image, usually to be used for commercial
purposes. Once signed by both parties,
this document is usually legally binding
and serves to prove that the proper
autharizations have been granted. Pri
and publicity laws are state laws and vary
among different jurisdictions.

WHAT KINDS OF RELEASES ARE THERE?
There are two basic kinc
Talent Rele

needed for any
yourimages, inclu

A variation for minors needs to be

by a parent or guardian if the subj
under 18 years of age. The second type is
a Property Release. These are needed to
publish images of certain property and
works protected by trademark.

s of releases.

© Glen Allison <www.glenallison.com>

WHAT'S IN A RELEASE?
Release forms should be designed with
clear, everyday language that the model
or property owner can understand. If
you're traveling, you need to bring
cal lahguage. There
needs to be some sort of “valuable con-
sideration” given as compensation for
the right to photograph the subject, usi-
ally in the form of a fee and/or services,
which is clearly noted on the release. It's
important that releases clearly relinguish
further claims by the model or. property
awner, including all claims to further pay-
ments and rights as to how the images

images can generally be licensed
for editorial purposes without a release,
you limit your ability to market them if
you do not obtain a release, since they
are required for people and places that
appear in photographs for commercial
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BY GLEN ALLISONI

Parades and street festivals may pr E
tenge in getting releases, but thar didnt stop
Allison from getting his shot at the Painted
Elephant festival in Jaipur, India.

60 years ago, they have been inundated by for-
eigners intrigued by those humongous gourds.
When you think about it, it’s even more
important to get a model release from a naked
man wearing nothing but a gourd, So I
exchanged a few coins for the signed releases.
But the men of Irian Jaya don’t have any pock-
ets for their coins—just gourds.

I learned pretty quickly not to ever ask for
small change.

Glen Allison travels extensively shooring travel
images for stock and has authored several boaks
inspired by his travels including Penis Gourds
& Moscow Muggings. He describes himself as a
dweller of third world cyber cafes and owner of

the world’s largest mobile collection of cables, adapters and pocket hard
drives, See more of Glen’s images at <www.glenallison.com>.

uses (like' ads, brochures and’ point-of-
sale). Also, keep in mind that maost
major- stock ‘distribution outlets do not
accept unreleased images. Bottom line,
without obtaining a release, you will
sevetely limit the marketing options for
your images, as well“as unnecessarily
expose yourself to potential liability with
the subjects of your image if they ever
object to the way it is used.

HOW DO | GET A RELEASE?

Getty Images has generously posted its
standard release forms in nine languages
to the public page of its contributor Web
site:
<www.gettyimages.com/contributors>

For additional information “about the
importance of releaseas, visit the extensive
madel and property release module on
the ASMP Web site at:
<www.asmp.org/commerce/legal/




[BETTER BUSINESS| [ASMP POINT OF VIEW]

CONSTITUTIONAL REFERENDUM

PENIS GOURDS + |

MODEL RELEASES

ow that 1 have your attention—so how do you ask a tribal
warrior in Irian faya, naked except for his gourd, to sign a
model refease?

Getting releases is most definitely the bane of a stock photogra-
pher’s existence—at least mine. I've found, however, that getting
releases in thirdworld countries is usually much less painful than in
the more litigious societies like the United States and other Western
countries where people are atraid to sign any legal document that
looks intimidating. The biggest problem in the more “exotic” cul-
tures of the world is not getting the release, but explaining what it is
and why it’s necessary, especially if you don't speak the language.

Recently 1 photographed a painted elephant festival in Jaipur,
India. Parades and street festivals always present a big challenge
when it comes to getting releases. It's almost impossible to pull a col-
orfully painted elephant out of a procession and get the mahout
(elephant driver) to climb down and sign a release. Yet I find that

India is one of the easiest countries
. to get model releases in. First of all,
ﬂ! ﬂ H U E} the people are inquisitive by nature
and extremely friendly. They are
intrigued by the camera and the at-
tention. Smiles come easily. But
what about the language barrier?
No problem. 1t’s relatively inexpen-
sive to travel in India so [ abways
hire a car with a driver {about $25
o per day) and make sure the driver
speaks fluent English. He’s my link
entials to communicate with the locals
and he can easily explain to them
that I might be able to get the pho-
tos published, but only if 1 have
their permission granted by the
model release in my hot little hand.
Naturally the gratuity they receive
makes the proposition even more
attractive. In advance, I decide the
“proper” amount to pay relative to
the culture, so | don’t make it even
more difficult for the next photog-
rapher who stumbles down the
same path.

1t's said that there are about ten million nomadic tribal people in
India who have no education and dor't even know the name of the
country they live in. These are some of the niost uniquely dressed
people in the land. You wouldn’t believe the colorful saris with
embedded bits of mirror, bangles and beads that the women wear
and the silver jewelry that’s tied in their hair and dangles about their
faces. My driver explained to one of these Jadies the significance of
my model release. Then she looked up with a big grin. This was
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COMMENTARY

In accordance with Article XIll sec. 3 of the ASMP Constitution
(Opposing points of view) and By-Law #11, the following statements
in support of and in opposition to the proposed constitutional ref-
erendum are offered for your consideration. For the complete
Pro/Con statements, rebuttals, proposed changes and what's dif-
ferent go to <www.asmp.org/referendum>. Be sure to vote!

PRO

Dear Fellow Members,

1 write to urge you to vote “YES” for the current ASMP referendum
that has probably already reached your mailbox. As your most
recent past president, I believe this proposed constitution will allow
our Society to continue the progress of the past few years, as well as
provide us with a better future. Without it, ASMP will suffer the
inevitable slowdown our current systern mandates.

Many of you probably have little interest in the Society’s gover-
nance, but you do care deeply about having a trade association that
provides you real value. These two issues are tied at the hip—in
order for ASMP to work proactively and successfully for your inter-
ests, you need to help ASMP to approve this new constitution.

Our current constitution requires a 2/3-majority member vote
to raise dues even a dime. Have you ever tried to get a super major-
ity of photographers to agree on anything? Try something easy like
a chapter program topic or what to put on the pizza and you will
see our problem. Historically, by the time the required majority is
reached, we have Jost services and staff. The system holds us back.

The proposed document changes the dues setting system and it
also increases the power of membership oversight. It allows our
elected board of directors to set the dues and, simultaneously, eases
the procedure for reversing a board action. The board needs the
ability to run the organization efficiently, and the memnbers need
the power to stop a renegade board. This proposal strikes that crit-
ical balance perfectly. The referendum process should be used to
correct problems, NOT for the normal duties of properly running
a trade association.

The ASMP board has term limits, and by 2008, half of the seats
will be filled by new directors, perhaps by you. This proposal is not
about giving more power to those currently in office. Tt is about
what will work best for all of us.

Change will happen. Strength comes from Iooking down the
road and proactively making changes to improve one’s position.
Reactions based on fear and holding on to the status quo rarely

lead to progress. I want to see ASMP develop and grow from a posi-
tion of strength.

This referendum proposes a progressive change for ASMP—
vote “YES” by March 15 and help me make this forward-thinking
move 2 reality, Without this new constitution, ASMP will face
diminished strength at a time when we need our advocacy voice
more than ever. I vote “YES” for ASMP—join me.

Sincerely,

Susan Carr
ASMP President 2004-2006
Director 2001-2007

CON
We believe in what ASMP has done through the years as evidenced
by our membership and leadership at the chapter level.

We are concerned that the national board continues to come
back to the membership with the same proposal after we have
voted it down.

We believe the board’s need of the membership vote for dues
increases provides limited member oversight of our board’s fiscal
authority, A good check and balance in the system, which would
disappear if this referendum is approved.

General members have had the right to approve dues increases
beginning with the founding fathers more than 60 years ago.

The ability to raise dues every two years is too often. The board
has not taken the suggestions of a cost of living percentage every so
many years, but rather wants full control. There are other similar
professional organizations our members can join. We're going to
lose members if the dues get much higher.

The board has been asked the past two years to take this out
of this referendum and make this a separate referendum on the
same ballot.

We believe the membership will support dues increases, which
are justified and the membership can afford to support. Let’s keep
it this way—we prefer the checks and balances in place to keep the
board fiscally responsible.

Stanley Leary
Harold Naideau
Beth Schneider
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[LEGAL REVIEW]

THE
ON

n my last column, I described a momentary calm in the eye of the
Orphan Works storm. We are now back in the turbulence and trying
to negotiate a plece of legislation acceptable to photographers and
other freelance creators of copyrighted works. The new Congress has
convened, and by the time you read this, new legislation will have been

ASSAULT

drafted and possibly introduced. Since matters involving any legislation
can change with lightning speed, we will do our best to update you on
significant developments via e-mail and the ASMP Web site.

No matter what the final Orphan Works legislation looks like when it
gets enacted (and there is no doubt that some version of this bill will
become law), this is just one early battle in what [ believe is a major and
long-lasting assault on copyright. Discussions within our industry are
generally limited to a small group of copyright owners. This gives us a
skewed vision of the world. For a more accurate view, we need to look
beyond our ranks. Check out the Web sites of groups representing the
interests of people who use copyrighted works, like the Electronic
Freedom Foundation <www.eff.org> or Public Knowledge <www.pub-
licknowledge.org>, and see what they have to say about copyrights.

Try reading Wired magazine. Talk to anyone in the educational
community. Try talking to your kids. Ask them whether file-sharing
has gone away and whether it's good or bad. Check out YouTube
<www.youtube.com> or MySpace <www.myspace.com> and see
what’s going on there. It’s really very simple. Digital technology and
the internet have made it fast, easy and convenient to distribute copy-
righted material—often without permission or payment of licensing
fees. For decades now, the trend in society has favored things that are
fast, casy, convenient and cheap—and there’s nothing cheaper than
stolen copyrighted content.

Copyright is under assault, from just about every direction and on
every front, including the courts and the legislature. Copyright law
finds its very basis in the U.S. Constitution. Despite that, recent years
have given rise to lawsuits challenging various aspects of the Copyright
Act as—unconstitutional!

The bottom line: Society does not want copyright and does not want
to pay for copyrighted works. That's probably not new, but there
weren’t many practical alternatives before the proliferation of comput-
ers and the internet. Today, society has all it needs to use copyrighted
materials without permission, except legal authority. And there les our
biggest problem for the future. Laws are created to meet the needs of
society. Given the overwhelming desire of millions of registered voters
to carve copyright protections down, I see a period in which copyright
protections will be eroded on an ongoing basis. Further exceptions will
be written into the law, and Copyright Act provisions will be interpret-
ed by courts to benefit users at the expense of copyright owners. We

BY VICTOR S. PERLMANI

COPYRIGHT

1 is now ti past ti to start thinking of new
business approaches for your work.
tmage: Curtain, Texas from Arthur Meyerson's serizs, “The Color of Ligl
which will be exhibited from February ¢ - August 9, 2007 at Roche Bobois,
7611 Girard Avenue, La Jolla, California, (858) 4590297,

have all watched, and are painfully aware of, marketplace pressures on
traditional rights-managed licensing, so 1 need not belabor that aspect
of the attack on copyright.

What does this mean for you? In my view, our members’ tradition-
al business model is under pressure from so many quarters that it will
not last in the long term. It is now time—even past time-—to start
thinking of new business approaches for your work. Consider your-
selves as visual communicators, not as professional photographers
doing business in the same way as in the past. Start thinking out of the
box. Candidly evaluate your unique skills and talents, then envision
ways to convert them to money. The ASMP’s board has charged itself
with examining these same questions on behalf of our members. Yet,
no matter what the board comes up with, you need to plan for your
own professional future.

Before cars became commonplace, thousands of companies manufac-
tured horse-drawn carriages. When automobile sales started to outstrip
this market, the carriage companies started to disappear. All except one:
the Fisher Carriage Company. This company realized it wasn’t in the
horse-drawn carriage business—it was in the business of making body-
work for personal transportation, whether powered by horse or motor.
The company innovated and remained successful—so successful that it
was eventually bought out by GM. The threat to copyright today is every
bit as real as last century’s threat to the horse-drawn carriage, so start
now to think of yourself and what you do in different ways. &=
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lish your work or usg it for commercial purposes. Under most state laws,
you also have the right to know who purchased your work and be supplied
that information on request from anyone selling your photographs.

It doesn’t hurt to explicitly spell out those basic rights on the print
label itself. It makes for an informed process from the very beginning.

GALLERY, CLIENTS AND MAGAZINE SUBMISSIONS
Custom-built Web sites can be amazingly quick ways to communicate
photographic options to potential clients. Increasingly, people are will-
ing to view a Web site as a starting point for conversation. This usually
works best if the other party contacts you first.

‘When you are making the overture, your best bet for drawing atten-
tion to your work is to ask about and follow their preferred submission
procedures. That doesn’t mean that you don’t adopt other methods if
the normal procedures don't result in a reaction.

Rejection is another issue entirely. It must be handled with a thick
skin, attention to any comments made, and a re-evaluation if the reject-
ing entity was a good fit for your work. The book Art & Fear tackles
many of these issues with humor and perspective.

1t is critical that your presentation is superb. Track and number every
portfolio you send out. Make sure it is understood that it has value, that
it is being given on loan, and that its return is expected. Include return
shipping forms to make this clear and convenient for the recipient, who
will appreciate that their job has been made easier.

EXHIBITIONS THAT LIVE ON
Don’t let temporary installations of your work disappear. Upload
panoramic VR files of exhibits to your Web site as an ongoing record of
your exhibition history. it keeps a visual record, allows visitors to explore
the space, and substantiates the validity of your exhibition record.

The PhotoMerge command within Photoshop’s Automate menu is a
built-in panoramic VR stitcher to make a panoramic file from individ-
ual frames (see Chapter 7).

WEB GALLERIES

Photoshop’s Web Photo Gallery function allows easy creation of custom
Web pages with a variety of styles and layouts. Simple HTML editing on
the supplied styles (kept in Photoshop’s Presets folder under Web Photo
Gallery) can further customize their appearance with your logos and
navigation features. Many other packages are available, including
WebPics, which add a layer of copyright information to photos. These
packages allow a nearly instant photo-posting capability. Don’t underes-
timate the power of a quick response to photo requests with custom gal-
leries. It's a way to show your work with minimum effort.

BY STEPHEN JOHNSON.

Stephen Johnson on Digital Photography by Stephen Johnson

Copyright © 2006 Stephen Johnson, All rights reserved.
Used with permission from the publisher. Available from booksellers or
direct from O'Reilly Media <www.oreilly.com>

<www.oreilly.com/catalog/stephenjohnson/?CMP=PAC-QU3416788047>
Enter discount code D7ASMP for 35 percent off this title until April 15, 2007.

PORTFOLIOS AS BOOKS AND ON DVD

Providing galleries and potential buyers with custom portfolios of
your work is now a must. Work can be printed in sheets with multiple
images, then custom-bound at a book bindery, usually found in any
urban area. Allow space on the left side of the sheets for the binding
and consult the bindery regarding their specifications before printing
your sheets.

DVD portfolios are also popular and prove extremely useful. Try the
software that comes with your computer (like Apple’s iDVD); it can do
most of what is minimally required for video slide shows and more.

Take advantage of any technology that gets your work seen and com-
municates the emotional content. Pay particular attention to technolo-
gies that don’t put your work at great risk for theft.

SELLING YOUR WORK

Price your photographs so that it is worth your time in making prints.
Look beyond the mere satisfaction of exchanging income for your art
and figure out if your time seems financially well spent. Most of us make
photographs for the pleasure of the experience, but selling the work is
different. The emotional satisfaction also needs fiscal encouragement,
and making the same print over and over is a drag.

Most photographers have a matrix of income, including print sales,
commercial work, stock photography and teaching. Ultimately, you
need to calculate the physical cost of materials, your time, your general-
ized costs of doing business and a profit margin. This is the formula for
continuing to be able to make the work.

IMAGE PERMANENCE AND STORAGE

If you plan to sell your work, the prints need to last. Pigment inks in
inkjet printers and Fuji’s Crystal Archive Type C chromogenic color
photo paper have provided unprecedented longevity in color photo-
graphic print work. Be up-front with your galleries and potential collec-
tors as to the type of printing technology you use in making prints, as
well as the accelerated aging tests of how long the prints should last
without visible change (see Wilhelm Imaging in the section “Software
and Internet Resources” in the Appendix).

Label your prints with all of the provenance information you can.
Such information will be of great value to future archivists as they seek
to preserve the work from this interesting but improvisational period in
photographic history. Avoid marketing terms like “gliceé,” which have
no precise meaning.

Many protective sprays are now available to inhibit UV damage and
provide some surface protection against scuffing. Bag the prints in
polyethylene storage for long-term protection. &+
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[THE TOOLBOX]

STEPHEN JOHNSON ON .
DIGITAL PHOTOGRAPHY |

WHAT TO DO WITH YOUR IMAGES

uch as art schools rarely teach how to make a living as an artist, the practicalities of what to do with your pho-

tographs are often left out of the equation. Discussion of nuts and bolts such as print labels, Web galleries,

archival matting and framing are needed now more than ever. Perhaps this is even more important in the age
of digital empowerment for the arts, as so many people without formal art training enter the field to pursue their heart
and vision. This chapter was written to help address that need.

GALLERIES: REAL AND VIRTUAL

Displaying work for others to see is the name of the game. Getting
people to come and look is another challenge. The impulse to have
your work appreciated has not changed with the digital age. Getting
the attention has become harder and easier at the same time. We cer-
tainly have more tools to distribute our work, but everybody seems
to have a gallery online, and standing out remains hard,

VISION AND STYLE

Work from the heart almost has to be unique, but it may require a lot of
thinking to give visual vent to those unique feelings. It is one thing to
feel things deeply, and another to express feelings with eloquence. Years
of work, hard self-questioning and showing the work to others all help.

SOMETHING SPECIAL
Uniqueness is both intangible and highly sought after. It cannot easi-
ly be described, but we think we know it when we see it. The work

itself is what really counts. Try to understand artists whose work has
inspired you, as you move toward an understanding of what you want
to do. We all engage in art-making because of inspiration; one of the
real tasks is to take that inspiration and work it into a new vision.
Oftentimes, people get caught up in the mechanics of putting the
work together, While this is important, and can sometimes make a
critical difference, it should come after accomplishing strong work. In

today’s digital world, rough hand-coated emulsion-look edges,
photo-frames, drop shadows and similar decoration rarely strength-
en the work, and mostly look like the window dressing that they are.
The presentation matters, and good work that is poorly presented
often gets overlooked.

LIGHTING

It is now possible to carefully match your prints to the display light-
ing where prints will be viewed. Galleries are often lit terribly, with
low intensity (to protect fragile materials) yellow light (from ordi-
nary flood lamps run at low voltage). Your prints can be balanced for
these dismal conditions and look better in those particular circum-
stances, but then they might look awful in the mixed daylight/indoor
lighting of a collector’s wall.

Istill am inclined to choose daylight (S000K—6500K) as my view-
ing light condition and print to that white point. In many situations,
my prints have suffered from this decision, going very warm and los-
ing most of the subtlety I try so hard to achieve. I do encourage arti-
ficial light that is closer to daylight, and the Solux 4700K quartz
halogen bulbs I use in the track lights of my gallery do help.

OUTREACH, OWNERSHIP AND SHARING
You own your photographs from the moment light strikes the record-
ing media. A buyer has the right to display, enjoy, resell, but not to pub-

© Stephen Johnson <www.sjphoto.com>

This article is excerpted from Chapter 15, “What to Do with Your Images" of Stephen Johnson's book Stephen Johnson on Digital Photography, published by

O'Reilly Media <www.oreilly.com>. To view additional diagrams, download the full chapter as a pdf file, and to purchase a copy of the book via the ASMP Web

site please visit <www.asmp.org/go/johnson>.
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LASTING LIGHT

he Grand Canyon’s overwhelming natu-

ral beauty has visually hypnotized pho-
tographers since cameras were first invent-
ed—vet early photos of this natural wonder
are often forgotten.

In Lasting Light: 125 Years of Grand Canyon
Photography, author and ASMP member
Stephen Trimble gives readers a glimpse into
that hypnotizing beauty, with vibrant images
made by many of the world’s finest Canyon
photographers. From historical images of the
late 1800s, to twenty-first century digital cap-
tures, the Grand Canyon’s luster is palpable in
this oversize book.

The project was conceived by three Arizona-
based professionals—a custom printer, a pho-
tography publisher and a member of the Grand
Canyon Association—who often worked with
Canyon photographers. They invited Trimble
to collaborate on this project, and to bring to
life the relationship between the artists and

their subject, the Canyon—an American icon.

“As every photographer who comes to the
Grand Canyon, Pve been humbled by the
place and its checklist of challenges: vastness,
remoteness, ruggedness—and on the river, the
constant danger of water damage to equip-
ment and the sickening sound of sandy dirt in
lenses and camera bodies,” Trimble writes in
the book’s introduction.

Trimble’s writing and the book’s accompa-
nying images depict how he and fellow photog-
raphers—including such legendary ASMP
members as Ansel Adams, Ernst Haas and
Joseph Muench, plus contemporaries Tom
Bean, John Blaustein, Tom Brownold, fames
Cowlin, Jack Dykinga, George H. H. Huey,
David Muench, Larry Ulrich and others—care-
fully overcame those challenges to create art, in
the name of crimson rocks at sunrise, warm
copper sunsets and white-capped waterfalls.

For a great lesson in landscape photography

[BOOK LOOK]

from the towering heights of the Grand Canyon,
Lasting Light is worth the climb. &+
—Jessica Gordon
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[BEHIND THE SHOT]

BILL FOSTER’'S GUBERNATORIAL GIG

S acramento, California~based photographer Bill Foster has been
burning the midnight oil since signing on as the official photog-
rapher for Governor Arnold Schwarzenegger on January 2, 2007.
“This is the job ve been working toward since tagging along on
assignments with my mentor [ASMP member John Harrington]

While 8ill Foster sometimes onjoys priviledged access as the governor's officiat
photographer, he enjoys the chaflenge of candid situations like this.

twelve years ago,” says Foster. “I just didn’t know it until the opportu-
nity presented itself”

Over the past several years, Foster has honed his skills in both photo-
journalism and corporate work. This diverse experience, coupled with
his knowledge of image management and archiving, made him unique-
ly qualified to manage both day-to-day activities and long-term projects.

While his new position provides Foster with a closer relationship to
the governor than other photographers enjoy, preferred access isn't
always guaranteed at public events.

“I can still get {word] from the Communications Director to ‘stay
out of the way of the press,” Foster explains. “It’s kind of a delicate bal-
ance,” he adds. “Our goal is to make the governor look as good as we
can, but it’s important for the news to come out through the regular
channels and for the [press] to have their unbiased views”

Foster recently found himself vying for a spot at an impromptu
photo op after the public signing of a groundbreaking executive order
for a Low Carbon Fuel Standard. While leaving the event, Governor
Schwarzenegger ducked under the hood of a parked municiple vehicle,
a Chevy Tahoe, to take a closer look.

“I was shooting over the shoulder of two other people,” says Foster,

“ldon’t always get pushed to the front.” & —Jill Waterman
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OUTSTANDINGVOLUNTEERS

JORGE PARRA SOUTH FLORIDA CHAPTER

orge Parra has only been an ASMP mem-

ber since 2001, but he has already made a
big impression as a talented photographer and
a dedicated volunteer. Starting as an interna-
tional member from Venezuela, he made his
presence known from afar through an active
involvement in numerous photography list-
servs. Before relocating to Miami in early 2006,
Parra e-mailed chapter president Matthew
Pace to introduce himself, then followed up in
person soon after he arrived.

“Jorge wasn't like most other new arrivals,
who are only interested in what the organiza-
tion can do for them,” explains Pace. “He asked
right away how he could be involved, what he
could do to help.”

Pace immediately got him involved. When
the chapter decided to redesign the Web site to
mirror the look of the national site and make it

easier to update, Parra referred a Web designer
and offered his own technical experience to get
the job done. Within the wider community,
Parra serves as liaison to the Miami Beach
Chamber of Commerce and is working on the
integration of ASMP with the chamber’s direc-
tory Web site.

“We have a lot of great people in this chap-
ter and I’'m kind of glad for that,” Pace says of
the local membership. But, as Pace describes it,
working with any group is like making soup.

“It takes a lot of ingredients, but if left alone
they mean nothing,” he explains. “Jorge’s good at
stirring up the soup, and it's important to stir
the soup in order to make it taste good.”

So congratulations and thank you, Jorge
Parra, for stepping up to the plate and diving
right in, &=

—W

From actively participating in many photography
listservs to spearheading projects for his local
ASMP chapter, Jorge Parra dives right in.

RENTAL DISCOUNTS
FOR ASMP MEMBERS

WE APPRECIATE YOUR BUSINESS.
Serving the Photo Indusiry Since 1966

DIGITAL & FILM CAMERAS
LIGHTING - GRIP - PROPS

LENS & REPRO
33 WEST 17TH ST
NY NY 10011
212 675 1900
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NEW YORK

AMERICAN SOCIETY OF
MEDIA PHOTOGRAPHERS

i

acolens

SUBMISSION INFORMATION
Open to professional and student photographers residing within the United

JRIVE HIGITRL
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SPECTR: aM TAMARON FUJH:"_M

CALL FOR ENTRIES

States. Submit one or more of your favorite images that were created after
Jonuary Tst, 2006. Entry deadline is May 5th, 2007.

OVER °15,000 IN PRIZES COURTESY OF THE FOLLOWING SPONSORS.

TEKSERVE
& Apple Specialist

For application and information please visit us on the web at

WWW.ASMPNY.ORG/IMAGEO7.HTML
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LURCHING INTO THE 21ST CENTURY

Change isn't coming easily to the Society’s patriarchal and
bureaucratic culture as it struggles for a new generation of readers.

By David Walker

hese are the waning days of
TNationaI Geographic maga-
zine, at least as we know it.

For the past decade, the Nation-
al ‘Geographic Society’s U.5. mem-
berships—its word for magazine
subscriptions—have fallen steadily
from a high of 10.8 million to
around 7 million. And the Society's
growth is slow, with revenues hov-
ering around $500 million.

The explosion of cable TV, the
Web and niche magazines have
been hard on all general-interest
magazines in recent years. But
things are particularly bad for
National CGeographic, which re-
mains stuck in a time warp with a
base of older readers,

“It’s our responsibility to make sure this organization is as high-

ly regarded, as influential and as relevant as possibie in the next
100 years as it was in the last 100 years,” says Soclety CEC John Fa-
hey. “For us to do that, we have to tap into a worldwide audience.
We have to tap into new audiences—meaning younger people in
this country, quite frankly. And we have to use all the media avail-
able to get our message cut.”

To that end, the Society has been morphing into a corporate me-
dia giant with the kind of brand extension strategy now in place
at every magazine publisher. Soon it expects to launch the Na-

tional Geographic Channel, a 2a-hour cable-TV station that could.

cost the Society $250 million or more and Is expected to replace
the magazine as the engine that drives the Scciety. Meanwhile, the
Society has been licensing content for new products, overhauling
its book division, dewnsizing staff, outsourcing fulfillment and, yes,

Left: National Geographic circa February 1968. Right: The magazine tries for more
newsstand impact with its Aprll 2000 cover on the same subject.

putting the squeeze on suppliers.

But change isn't coming easily to
the Scciety’s patriarchal and bu-
reaucratic culture, For 100 years, the
Soctety has been run by a family dy-
nasty named Grosvenor, descen-
dants of che of the Society's first
- patrons and presidents, Alexander
= Graham Beil. The current scion,
S Gilbert M. Grosvenor, passed the
Zreins reluctantly to professional
Emanagers during the Nineties, and
z the struggle between dear old tra-
gditions and new corporate ideals is
23 @ far from over.

That struggle is certainly mani-
fest at the magazine. Some at-
tempts to shore up the magazine's
circulation have tarnished the dignity and exclusivity of the non-
profit educational Society. Subscriptions have been offered
through Publisher's Clearinghouse and frequent-flier programs in
recent years, In late 1998, the Society began selling the magazine
on newsstands for the first time in its history.

Mare significantly, the Society is looking overseas for new sub-
scribers. To date, it has launched ten foreign editions with over-
seas publishing partners; four more were scheduied for launch at
the end of September. So far, foreign editions account for 1.8 mil-
lion subscribers, boosting total subscriptions back to nearly 10 mil-
lion. Some overseas editors have dared to say out loud that the
writing is boring, and some foreign publishing partnérs are doing
something just as unthinkable: seiling ad space in the edit well.

Meanwhile, the magazine is cutting costs, Story budgets; which
didn't exist-a decade ago, are now tight. The average photo
assignment lasts from four to eight weeks instead of months on
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mare lavish than ever, but
some people inside and out-
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ated minimal changes.

end. And the Society's push inte new media and cross-divisional
synergies requires extensive re-use rights, bringing the magazine
into conflict with Its stable of veteran photographers.

Such changes, traditionalists argue, threaten to undermine the So-
clety’s best asset: its editorial quality and authority. But even they ac-
knowledge that the magazine looks as good as ever. Last spring,
National Geographic won the National Magazine Award for general ex-
ceilence for the third time. {It won previously in 1992 and 1984).

Stili, the magazine has sericus editorial handicaps. Its founder's
mission, “to increase and diffuse geagraphlc knowiedge,” sounds
quaint and pedestrian in the information age. Its attention to
science and exploration, unique in 1888, now faces sharp compe-
tition from the Discavery Channel, Audubon, Outside and other
media geared to hipper audiences. It is often slow and wooden
in its response to newsworthy events. And it is notorious for its
rosy, Pollyanna view of the world and the bloodless, didactic
style of its writing.

National Geographic Magazine Circulation Level History

1970 973 1976 1979 1982 1985

“They're publishing a monthly encyclopedia,” says one contributor.

The challenge for editor Bill Alien and staff is figuring out how
to drag the magazine inte the 215t century without alienating its
loyal audience. But so far, the magazine has stayed close to old for-
mulas and sensibilitles. |

Back to the Future

Conservatism runs deep at the National Geogra'phic Society. The
Grosvenor family and the Seciety’s board are staunchly conserva- :
tive. And the Society, located in Washington, D.C,, has always prid- ;
ed itself on its status as a quasi-official institution and its access
to power.

Those conditions have fostered an abiding conservatism in the
magazine. It ran flattering portraits of Nazi Germany and fascist
ftaly in the Thirties, whitewashed South African apartheid in the
Sixties, avoided the topic of evolution until the late Fifties, so as
not.to offend Chrlstcan fundamentalists, and didn't mention the :
injustices toward blacks in the Amer- ;
ican South until 1g970.

The magazine is substantially lfess i
conservative than it once was. But the !
Society’s. directors or editors have
killed or watered down what could
have been hard-hitting stories in re- i
cent years about famine and AIDS in
Africa, social and economic upheaval
in South Korea, and the rise of evan-
gelicalism in the UL5. Last year, in an
issue dedicated to biodiversity and
rapid species extinction, the role of
global economics and corporate pol-
luters went almost unmentioned.

The magazine has eschewed other
controversies, too. Several years ago,

1970-1945 price of subsériptiuns
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Above: Alexandra Boulat's
hard-hitting story on the
struggles of Kosovar
Albanlans. Right: Jodi
Cobb's story an [deas of

. beauty around the world.

editors killed a story on advances in medicai technol-
ogy to avoid mentioning abortion. Recently, the Soci-
ety killed a new book calied Body Beautiful, Body
Bizarre about body art around the world. it reported-
ly contained pictures of pierced genitalia. It was
brought to Grosvencor's attention, who ordered all

10,000 copies of the book to the shredder. (Spokesper- ‘

son M. ). Jacobsen insists that Fahey not Grosvenor
killed the book).

The'magazine also roots out the point of view and
even’the style of its photographers and writers—in

“the name of editorial heutrality. Tom Kennedy; direc-
* tor of photography from 1987 to 1997, says the maga-

zine "homogenized a whole generation of talented
photographers” in the Seventies and Eighties. He says
he had some sGccess changing that, but he was f:red
in part for thallenging the status quo. Tl
Kennedys replacement, Kent Kobersteen, is by all’ ac-
counts "a company man." “We're trying to convey the
feel of a.place, or the personality of a personyor the be-
havior'of an animal," says Kobersteen. “Our photogra-
phers have to make pictures that are about the subject,

_not:about themselves. Oftentimes, you look at pho-

tographs by a person with a strong style, and you come
away having learned more about the photographer than

-about the subject. That's fine, That's great. But that's’

not for us, because we're @ general circulation magazine

& NG5S PHOTO BY ALEXANDRA SOULAT

that’s using photography to communicate.”

. As a result, the magazine has turned away some
brilliant work, including Sebastido Salgado’s work on
manual labpr (Kobersteen says it was turned down be-
cause it was in black and white). They also passed on
Lauren-Greenfield's story on youth culture in LA, in the
mid-Nineties. “I'd like to think we'd publish that to-
day,” says Kobersteen.

.That isn't to-say that there aren’t brilliant and
beautiful images in National Geographic, and, to its
credit, the photo department is making some effort
to break out of its editorial straitjacket. For instance,
it recently published Alexandra.Boulat’s hard-hitting
story on Kosovar Albanians. Boulat is now working on
her second piece for the magazine. Black-and-white
essays are also in the works.

"We're more open than we were 10 or a5 years ago
to individual styles,” says assistant:director of pho-
tography Susan Smith. Kobersteen admits that he
should be doing more to cultivate a new generation
of phatographers—most of the contributors are vet-
erans over: 40-~but says he doesn't have the budget
to take chances on new.talent.

. Meanwhlle, Bill Allen,‘the sg-year-old editor whao
joined the magazine in 1982, is steeped in its traditions.
His editorial adjustments have been minor. One of the
biggest changes: he’s made during his five-year tenure
has been to shorten the length of stories so the maga-
zine can publish on average seven a month, rather than
five. That increases the chances that more readers will
find somethmg of interest in eachissue, he says,

He and his staff also point to efforts to put bolder pho-
tos on the magazire's cover to make it stand out on news-
stands. A recent example is last April's issug, featuring a
shark gnashing its teeth. Allen is also launching a new reg-
ular feature called Zip USA. Each instaliment wiil feature
text and photos capturing a week in the life of an
American zip.code, But it's more nostalgic than docu-
mentary, aceording to one insider. "It's & day in the life of
what America used to be.”
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Above: The millenniurm
cover, Belows Lengtime

contributor Steve

McCurry's photos from

Angkor Wat.

In September, the Soclety launched a
redesign of the magazine to help boost

newsstand sales and to expand-theg
front and back sections of the magazine 3
to appeal to advertisers and readers g
alike. But, in keeping with the maga- 3
zine's ambivalence toward” change, 3
Allen says he hopes that “a lot of peo-§
ple are not going to notice [the re-
design] at all.”" And while there will§
probably be-more about the adventures &
and personal impressions of National #
Geographic photographers sprinkled 2
throughout the magazine as sidebars, &
there will be “no dramatic change,” he
says. “We're about at the point where | £

VA GREBI

SAPHOTO

The Heir
" Grosvenor, the Society's current chair-
man, had good reason to start worry-
ing about the Society’s fortunes over 2
decade ago. The third generation scion
of the Grosvenor dynasty was, by most
accounts, out of his element from the
start. He didn’t excel as either a writer
or a photographer, and as editor of the
magazine—a birthright he claimed in
1970—he lacked the énthusiasm, vision
and love for the magazine that his fa-
ther and grandfather had. ! felt sorry
fer him,” says one longtime photogra-
pher. “I always had the sense that he
was [assuming the mantle] out of a

waould like to see the magazine stay.”

Allen’s critics say he lacks editorial vision and that he
relies too much on committees and reader surveys to set
the editorial direction of the magazine. “They’re preach-
ing to their own dying choir,” says one veteran photogra-
pher. Allen responds to gripes that he puts too much
emphasis on the traditional mix of “bones and stones” sto-
ries by arguing that readers like them. And no matter what
the mix, he points out, somebedy would complain.

His defenders say the decline in circulatien is due pri-
marily to factors beyond his control, and that it’s unitke-
ly anyone could reverse the magazine’s fortunes any
faster. But there's mounting pressure for balder changes.
Not only is the magazine market changing, the Society
has changed dramatically in the last decade. Once a
guirky and quarrelseme family operation, the Society has
given way to MBA management with a very different set
of priorities and expectations.

WRPRCs W 10074 ofn
-
¢ T
it s of woaplt
bk, e it
B ik otk Kk .
o pracsriera e
il Kok bt o st
Shacrruliven Aghor nre
oo e gt - Mt
W e ke o s e
s k. Preiciiobing
ek b e e qare e
el ponpey ey (hiderwl

B N.CS/PHOTO BY STEVE MCCURRY

sense of duty and would have rather
been doing something else.”

Things went well enough for Grosvenor at first. He
stuck to tried-and-true formulas. But he kept member-
ship prices artificially low to boost circulation. The mag-
azine went into the red as a result. In 1980, when he was
poised to assume the additional title of president of the
Society, the board of directors gave him a choice: he
could either be president or editor of the magazine, but
not beth, as his father and grandfather had been.

Grosvenor chose the presidancy, and the board named
his father’s talented protégé, Wilbur Garrett, to replace
him as editor of the magazine. (That despite concerns of
then board chairman Melvin Payne that Garrett was too
liberal). Garrett had a nose for good stories and a willing-
ness to take risks. The magazine was in the red when he
took over, so Garrett initiated a series of increases in the
price of subscriptions that eventually doubled the cost of
membership. Yet he sustained membership levels well
above ten million throughout the Eighties. Meanwhile,
the beok division remained a cash cow, preselling hun-
dreds of thousands of books to members each year,

But by the mid-Eighties, there were signs of trouble.
Book sales began dropping off dramatically, because
the books all began to lookthe same and competition
from the likes of Reader's Digest and Time Life was
growing. Stuck with accumulating print overruns and
diminishing storage space, Grosvenor started holding
weekend remainder sales, Still, the formulas for pro-
ducing and marketing books went unchanged.

Grosvener also missed some fucrative opportunities.
After the Society got exclusive pictures of the Titanic dis-
covery, for instance, he ignored advice to publish a Titan-
ic book quickly. The Geographic's research showed that
nobedy would be interested. So the Society released the
pictures to Titanic expedition leader Robert Ballard, who
published a book that sold well over a millien copies, “it
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would have been the biggest seller in the history of
the Geographic,” says another inside source.

Even more costly to the Society was its decision
to pass up an entrée into the fledgling cable TV
business in the Eighties. Management calculated
that producticn costs for a full-time TV operation
would be prohibitive, says CEO Fahey. Grosveno rec-
ognizes his error: He told The Washington Post in
1997 that cable channel competitor Discovery Com-
munications “ate our lunch.”

Bickering with the Help
Compounding Grosvenar's troubles was his diffi-
culty getting along with his people. He frequent-

ty complained that photographers were out
“spending my money,” even before money was an
issue for the Society. (See sidebar, “The Geo-
graphic's Stormy Relations with Photographers.”)

Photographers are convinced Grosvenor had it in

for them in-large part because of a widely circu-
lated rumor that his wife accompanied one of the
magazine's photographers on assignment, and
they had a fling on the road. | don't believe it,"
says one veteran, “But | think Gil believed it.”

Grosvenor’s rift with Garrett, meanwhile, is the
stuff of legend. Garrett is said to have been the
son that Grosvenor's father never had.; And Gar-
rett’s success earned him nearly as much power
as Grosvenor. There were clear signs that
Grosvenor was jealous. Grosvenor ence intro-
duced Garrett as the man who took his job. The
two men, who had been close friends before 1680,
became increasingiy estranged.

That fueled plenty of gossip about their efforis
to undermine each other. Grosvenor complained
increasingly to board members about the maga-
zine's direction under Garrett. And Garrett has
been credited—despite his denials—with posting
copies of an article about recovering heart bypass
patients all aver Gesgraphic bulletin boards after
Grosvenar had heart bypass surgery. The article
described how heart bypass patients exhibit er-
ratic behavior and forgetfulness.

Garrett's Achilles’ heel was his damn-the-
expenses attitude. He spent big bucks on a holo-
gram cover in 1988, for instance, justifying the
cost on the grounds that the Scciety had to be on
the cutting edge of new photographic technolo-
gy. It required months of research and experi-
mentation just to pull it off technically (it
involved a bunch of $3,000 Steuben glass globes,
an electronically fired bullet and one of the maost
sophisticated laser beams in the world to light
things up). The printing turned out to be 3 cost-
ly nightmare, and the final tab for the cover ex-
ceeded $3 million.

Before it was finished, though, Grosvenor or-
dered Garrett to kill it, and Garrett refused. Final-
ly, in April 1990, when Grosvenor had enough loyal
board members behind him, he summoned Gar-
rett to his office and fired him. Named in his place
was William Graves, an editor of unremarkable ac-
complishment who happened to be the husband
of Grosvenor's longtime assistant. {Graves was al-
so the brother of longtime LIFE editor Raiph
Graves). He was willing to take marching orders
from Grosvenor. But under Graves, circulation start-
ed into its long tailspin.

Down to Business
With membership falling, tried-and-true formu-
fas failing him, and no heir apparent, Grosvenor
went fooking for help. He found it in Reg Murphy,
whom he hired out of semiretirement in 1993, It
was the beginning of the Society's big break with
its patriarchal traditions.

Murphy made national headlines in 1974




when, while an editor at the Atlanta Journal-Constitution, he was kid-
napped by a self-styled revolutionary. He spent part of the ordeaf being
driven around in the trunk of a car, and was released after the newspaper
paid a $700,000 ransom. But he made his professiona! mark as a publish-
er, first at the San Francisco Examiner and then the Baftimore Sun, where
he modernized operations and proved himself a tough-as-nalls manager.
He took on the unions over wages and benefits, and cut costs ruthlessly.
He wasted little time applying those skills at the National Geographic So-
ciety, where he earned the nickname Mack the Knife. Hundreds of em-
ployees, including many department heads who had spent their entire
careers at the Saciety, were offered early retirement packages they could-
n't refuse, "It was overstaffed,” he says. He ushered in a crop of MBA man-

how we can:' It was a conscious strategy to make 7t a for-profit operation,”
tn 1996, Murphy was named the Geographic’s first CEQ, ancther sign of the
Society’s increasingly corporate culture. Murphy left in 1998; Grosvenor had
grown uncomfortable with the institutional havoc Murphy had wrought, and
Murphy was frustrated by the Society’s hidebound traditions, Besides, other in-
terests—golf among them—beckoned (Murphy was president of the USGA in
1994 and 1995). He remains on the Geographic's board as vice chairman.
purphy was succeeded by Fahey, whom he'd hired in 1996 from Time tife
Books to head National Geographic Ventures, Fahey has continued o press:

‘the changes that Murphy set into motion and to actively pursue new sources, ‘
of revenue and other media. “Having a for-profit subsidiary,” says Faheyis— . . -

simply a way of achieving our mission in an expanded way, doing things that’

agers. He outsourced fulfillment and other operations to cut expenses. “He
brought in corporate America and implanted it deeply at National Geo-
graphic,” notes ane insider.

In the biggest blow of all to the Society's high-minded nonprofit tradi-
tions, Murphy ccenceived and launched National Geographic Ventures, a
wholly owned for-profit subsidiary. That, he says, “was a move toward an or-
ganizatien that fits the communications world that exists in 2000.” It was
a way of modernizing products and operations, he says.

For years, Geographic attorneys had protected the Society‘s nonprofit sta-
tus by steering it away from any nontraditional ventures. “Gil’s worst night-
mare was for the Geographic to turn into a market-driven, for-prefit
operation,” says the same inside source. “The attorneys repeated the nenprofit
mantra, but Murphy started saying to them, ‘Don’t tell. me we cant. Tell me

if you were to stay purely not for profit, you wouldn't be able to do.”
His biggest project has been the National Geographic Channel, which thei
Society is launching in partnership with Fox Entertainment. The Channel is:
already making inroads in overseas markets, And part of the Explorer's Hall;
a big draw for school groups at Society’s headquarters, has been torn out
to make way for a new TV studio. :
Meanwhile, the Society has overhauled its bock division with more cu't- &
ting-edge titles. The Soclety Is also trying to take advantage of cross- le}-
sional synergies. Magazine, TV and book editors now meet regularly to ‘
update each other on pending prejects and support each other’s initiative;
For instance, Nationa! Geographic Television is leading a forthcoming! prog
ject on Africa that will include books, maps, an article photographed by N\ck‘
Nichols and an art exhibition. A few photographers are also now working o
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telewsmn prOJects ‘
Rich.Clarkson, director of photography from.
1985 t0.1987, asserts, “Reg Murphy saved -that
ptace,” But the transition .hasnt been entrre!y'
smogth, and it i far from complete. Like 50 many
pubtishers, the Society has yet to see a return on
the riillions it has sunk into its Web site, And suc-
cess of its cable channel depends upon its abili-
ty to get di_st-ribu-tion to a critical mass of homes,
something the Saciety and Fox are spending

VAIEEY e used thenr plctures
:on m vanous products, most

pies at a 5ugge sted retail price of $1go
hotographers aren't gettmg a dame uf lt

e_ed, through,_the mid-E les, there was no
n.what photographers were al!owad to spend
’ Or_rceza‘prcuect was on track, the' only limitations
were"you:r awn creétivity and patieri¢e,” says a pho-
R grapher who was active.in those days. “Vou were
given a sense that the society would give you what-
" ever support 1was needed] in terms of financial,
- time, connections, to make you successful.”.
L Garrett and longtime disector of photograpi‘ty

: (Do?y Robert Grlka shielded photographers from any -

harangues ‘about their expenses and also protected
photographers rlghts by arguing that their archives
were their pension plans. But those defenses began
'to break down after Gilka retived in 3985, His replace:
ment, R:ch Clarkson, thought photographea’s were
abusmg expense account privileges and us mg their
law wages to rationalize it “1 thought it was wrong *
says Ciarkson : :

: c\arkson exp)ams that photographerr were

: allowed 1o buy anythmg they needed for 3 Stery'on

the Geographic's tab, no quastions asked. Then they
got to keep the merchandise by paying the

Geographic half price. “One photographer got a new._
ieep Cherckee at half price,” he says. Iri fact, one of .

Clarkson’s first acts as DOP was to locate alf.the cars

* that Geagmphr: pwned, which photographers had

- bought for assignments then left in parking lots or '
friends’ garages around the globe. He also began

. pushing for story budgets and accountability. And he
prevaited upon Garrett to close down assignments
that weren't going anywhere and cut off photogra-
phers who weren't producing.

Clarkson was also breaking the news to photogra-

- hedvily and working hard to do.
"' Meanwhile, a ‘number-of veterans are con-
vificed that the infidels have stormed the gates
and are now sacking the place. “You now have
businesspeople running a scientific and educa-
tiona! foundation,”
tographer Louis Psihoyos.

. Another photographer who is still active thinks
the Society is doing too little, too late. "Cable is yes-
terday's media,” he says, “"And National Geographic

says former Geographic pho-

. rlghts to help’ prop up the beiok division and Natlonal

. Geographrc Traveler, which werein trouble at the
time, Needless to say, he was makmg enernies fast, -
- Orie day he arrived two hours late for a meetmg wrth

’ 'photographers and mformed them that he'd just had
a seven-martini lunch, "We can have a waonderfully: -
‘_" candid discussion,” he sard and before it was over, he,
- had dissed the Society, its book division, and its presi-
~dent and :harrman, Gil Grosvenor. The meetmg was

taped, and someone deliveréd a transcrrpt to
) Iark' n was finished.
But the resprte for photographers was brref Af‘ter

. Garrett was fired as editor in 1990, his 5LICCESSON,

Wlilram Graves began applying ferocious pressure.. :

. He'was known for his ranting about work he didn’t

" like, photographers who crossed him and expensesi

" hé considered unnecassaty. One phatographer says

he experised a battle of aspirin in preparation for a

. trek through a desert, anly to have it rEjEtted EH

: unallowable - ‘
"Graves also told photographers that since costs |
ware skymcketlng and the Society was under “extra-
ordinary” financial pressure, photographers had to '
give up substantial residual rights in order to contin-

. e receiving assignments,

- The Society new has all the rights it needs to
.accommadate foreign editions of its magazines and |
bocks, its product licensing and its electranic ven-
tures, Photographers say they're being paid below-
market rates, and some say they ve had i income loss-
és approachlng 50 percent. i

The Soclety counters that many phatographers are
..-ma!-nng more mohey since they never resold their 5
work and that others will eventually recover their
income losses because the Society is re-using content

" so broadly. Bes1des the Society still offers longer

‘assighments, by far, than any other publication,

Photographers who don't like the new arrangement
haven't been able to do much about it besides get
angry. i they refuse t_o accept the terms, they don’t get
any work. Louis Psihoyos's fast story ran in 1996 i
because he chatlenged the Society on foreign edition :
.ahd CD rights.“Kohersteen is a bully," Psihoyos says. -
“He told me two times, If you don’t play ball, word
from upstairs is you'l! never wark here again” Others
say they've been told the same thing.

Collective opposition has failed, too. Delegation’s




d
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. They" hired a lawyer several yéars ago to negotiate for

“ests were too disparate,

- don't bear grudges Erghteen months later, most of the

) . complamts- “Photographers seem to be happy with
. isense that they ve simply exhausted by.the fight. -

. to renew the struggle, bt tseems less and less llkely .
* that will happen. Up-; -and: commg photographers-—-who

“willnever know the endless assignments, apert expense
“accounts and lucrative resales of bygoe days—won't

is not big enaugh to compete with the Time Warn-
ers and AOLs of the world. It’s inevitable that
they'li have to be acquired to survive.”

Maybe, maybe not. But one thing is certain: The
National Geggraphic Society is no retiring maga-
zine publisher anymore, And time will tell whether
the magazine that drove the Society far so long can
figure out a way to harness the best of the Soci-
ety's old and new ideals, and attract a new gener-
ation of readers.

of photographers that have stepped forward to try to
negotiate have beensingled out as troublemakers, -
which has discouraged'd;ss'ent And photographers
have been unable to stick together as alarge group.

them, but that failed because their individual inter-

Iohn Fahey briefly renewed photographers hopes

. After hig promation to CEO in 1998, he pledged to

repair relations. And he accomp’amed a'couple of pho- .
tographers on asmgnment which ali took as an encour-

' . aging sign of empathy.

But their hopes were dashed by the next photogra-
phers’ seminar. “We were handed a package of [con= .
tract} ultimatdms,” sdys one contributor. That was in - '
late 1908. Phatographers were so furious, they alred
the dirty launidry to The New York Times in an ear!y

1999 art:c[e Fahey was infuriated and abruptly can-.
- cefed a prevnous[y scheduled confefence call with pho-

tographers.“The message was, ‘That's it, talks are.
done," " says the contribitor. More than 50 photogra- ..

- - phers subsequentiy S|gned aletter to Allen and Fahey
- protesting the contract terrns.

After they received the'letter, “Kent [!{obersteen]

* had a meeting with picture editors with a list of pho- ’

tographers, saying ‘These are the good guys we'll work .

. with'and these are the bad guys,” aHeges a contribdfoiﬂ .
‘who was not at the meeting.

- By most atcounts, Kobersteen and the Geogmphrc )

blackkisted phqtpg(aphers_are getting assignments -
again. {In the Geagraphic's defensé, some say.assign-
ments dwindled because of a huge backlog of. storles] :
Photographars who are shaoting for the magazing are -
working on the Geugraphrc’s terms. “Evety time there'sa’

confrontation, it's their football, " says one. “As the place. . |
" gets more corporate, |t s less’ WJIImg to negntlate"

contract,” he'assetts. But photographers convey ‘the.

It may take a hew generatmn of Geograph:c shooters :

have the same sense of loss to spur them on. B
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LURCHING INTO THE 21ST CENTURY

Change isn't coming easily to the Society’s patriarchal and
bureaucratic culture as it struggles for a new generation of readers.

By David Walker

hese are the waning days of
TNatiana.’ Geagraphic maga-
zing, at least as we know it.

For the past decade, the Nation-
al Geographic Society's U.S. mem-
berships—its word for magazine
subscriptions—have fallen steadily
from a high of 1c.8 miliien to
around 7 miliion. And the Society’s
growth is slow, with revenues hov-
ering around $50¢ million.,

The explosion of cable TV, the
Web and niche magazines have
been hard on all general-interest
magazines in recent years. But
things are particularly bad for
National Geographic, which re-
mains stuck in a time warp with z
base of older readers.

“It’s our responsibility to make sure-this organization is as higﬁ-
ty regarded, as influential and as relevant as possible in the next
100 years as it'was in the last 100 years,” says Society CEC John Fa-
hey. “For us te do that, we have to tap inte a worldwide audience,
We have to tap into new audiences—meaning younger people in
this country, quite frankly. And we have to use all the media avail-
able to get our message out.”

Te that end, the Society has been morphing into & corporate me-
dia giant with the kind of brand extension strategy now in place
at every magazine publisher. Soon it expects to launch the Na-
tional Geographic Channel, a 24-hour cable-TV station that could
cost the Society $250 million or more and is expected to replace
the magazine as the engine that drives the Society. Meanwhile, the
Society has been licensing content for new products, overhauling
its book divisTon, downsizing staff, outsourcing fulfillment and, yes,

30 PON OCTOBER 2000

Left: National Gepgraphir circa February 1g68, Right: The magazine tries for more
newsstand impact with its April 2000 cover on the same subject.
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putting the squeeze on suppliiers,
But change isn't coming easily to

the Society's patriarchal and bu-

reaucratic culture. For 100 years, the

Soclety has been run by a family dy-

nasty named Grosvenor, descen-
- dants of one of the Society's first
. patrons and presidents, Alexander
. §Graham Bell. The current scicn,
"€ Gilbert M. Grosvenor, passed the
W zreins reluctantly to professional

; _gmanagers during the Nineties, and
gl 2 the struggle between dear old tra-

§ G diticns and new corporate idedls is
. @ far from over.

That struggle is certainiy mani-
fest at the magazine. Some at-
tempts to shore up the magazine's
circulation have tarnished the dignity and exclusivity of the non-
profit educational Society. Subscriptions have been offered
through Publisher's Clearinghouse and frequent-flier programs In
recent years. In late 1998, the Soclety began selling the magazine
on newsstands for the first time in its history.

More significantly, the Society is looking overseas for new sub-
scribers. To date, it has launched ten foreign editions with over-
seas publishing partners; four more were scheduled far launch at
the end of September. So far, foreign editions account for 1.8 mil-
ifon subscribers, boosting total subscriptions back to nearly 10 mil-
lion. Same overseas editors have dared to say out loud that the
writing is boring, and some foreign publishing partners are doing
something just as unthinkable: setling ad space in the edit well,

Meanwhile, the magazine is cutting costs, Story budgets, which
didn’t exist a decade ago, are now tight. The average photo
assignment lasts from four to eight weeks instead of months on
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B “stones and benes” formula.

The Photo layouts are

mote lavish than ever, but
some people inside and out-
side the magazine criticize
its reliance on the same

.5, /PHOTO BY DAVID DQUBILET

Near right: The redesign,
launched in September, cre-
ated minimal changes.
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end. And the Society’s push into new media and cross-divisional
synergies requires extensive re-use rights, bringing the magazine
into conflict with its stable of veteran photographers.

Such changes, traditionalists argue, threaten to undermine the So-
ciety's best asset: Its editorial quality and authority. But even they ac-
knowledge that the magazine looks as good as ever. Last spring,
MNational Geographic won the National Magazine Award for general ex-
cellence for the third time. (It won previously in 1992 and 1984).

Still, the magazine has serious editorial handicaps. its founder's
mission, “to increase and diffuse geographic knowledge,” sounds
quaint and pedestrian in the information age. Its attention to
science and exploration, unique in 1888, now faces sharp compe-
tition from the Discovery Channel, Audubon, Qutside and other
media gesred to hipper audiences. it is often siow and wooden
in its response to newsworthy events, And it is notorious for its
rosy, Pollyanna view of the world and the bloedless, didactic
style of its writing.

Nat:onal Geog:aphlc Maga.zme C::culatxon I.evel Hxsto:y
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“They're publishing 2 monthly encyclopedia,” says one contributor.

The chaltenge for editor Bill Allen and staff is figuring out how
to drag the magazine into the 215t century without alienating its
loyal audience. But so far, the magazine has stayed close to old for-
mulas and sensibilities.

Back to the Futnre )

Conservatism runs deep at the National Geographic Society. The
Grosvenor family and the Society's board are staunchly conserva-
tive. And the Society, lacated in Washington, B.C., has always prid-
ed itself on its status as a quasi-official institution and its access
to power.

Those conditions have fostered an abiding conservatism In the
magazine. It ran flattering portraits of Nazi Germany and fascist
ftaly in the Thirties, whitewashed South African apartheid in the
Sixties, avoided the topic of evolution until the late Fifties, so.as

not to offend Chrlst fan, fundamental:sts and didn't mention the

Injustices toward blacks in the Amer-
ican South until 197c.

The magazine is substantially less
conservative than it once was. But the
Society’s directors or editors have
killed or watered down what could
have been hard-hitting stories in re-
cent years about famine and AIDS-in
Africa, social and economic upheaval
in South Korea, and the rise of evan-
gelicalism In the U.S. Last year, in an
issue dedicated to biodiversity and
rapid species extinction, the role of
global econamics and corporate pol-
luters went almost unmentioned,

The magazine has eschewed other
controversies, too. Several years ago,

1970—1955 pnce £ subscrlpﬁons

139 1994
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Above: Alexandra Boulat's
hard-hitting story on the

struggles of Kosovar

Albanians. Right: Jodi

Cobb's story on ideas of

- beauty around the world.
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editars kijled a story on advances in medical technol-
cgy to avoid mentioning abortion, Recentiy, the Saci-
ety killed a new book called Body Beagutiful, Body
Bizgrre about body art around the world. 1t reported-
ly contained pictures of pierced genitalia. It was
brought to Grosvenor's attention, who ordered all
10,000 copies of the book to the shradder. (Spokesper-
son M. 1. lacobsen insists that Fahey, not Grosvencr,
killed the book).

The magazine also rocts out the point of view and
even the style of its photographers and writers—in
the name of editorial neutratity. Tom Kennedy, direc-
tor of photography frem 1987 to 1997, says the maga-
zine “homogenized a whole generation of talented
photographers” in the Seventies and Eighties. He says
he had some success changing that, but he was fired,
in part for challenging the status quo.

Kennedy's replacement, Kent Kobersteen, is by all ac-
counts “a company man." "We're trying to convey the
feel of a place, or the personality of a person, or the be-
havior of an animal,” says Kobersteen. "Our photogra-
phers have to make pictures that are about the subject,
not about themselves. Oftentimes, you look at pho-
tographs by a persen with a strong style, and you come
away having learned more about the photographer than
about the subject. That's fine. That's great. But that’s
not for us, because we're a general circulation magazine

©® N.GS5.1 PHOTO BY ALEXANDRA BOULAT

that’s using photography to communicate.”

As a result, the magazine has turned away some
prilliant work, including Sebastido Salgado’s work on
manual labar (Kobersteen says it was turned down be-
cause it was in black and white). They also passed on
Lauren Greenfield's story on youth culture in LA in the
mid-Nineties. "I'd like to think we'd publish that to-
day,” says Kobersteen.

That isn't to say that there aren’t brifliant and
beautiful images in Mational Geographic, and, to its
credlt, the phote department is making some effort
to break out of its editorial straitjacket. For instance,
It recently published Alexandra Boulat's hard-hitting
story on Kosovar Albanians. Boulat is now working on
her second piece for the magazine. Black-and-white
essays are also in the works.

“We're more open than we were 10 0r 15 years 2go
te individual styles,” szys assistant director of pho-
tography Susan Smith. Kobersteen admits that he
should be doing more to cultivate a new generation
of photographers—mast of the contributors are vet-
erans over 40—but says he doesn’t have the budget
to take chances on new talent.

Meanwhiie, Bili Allen, the sg-year-old editor who
joined the magazine in 1982, is steeped in its traditions.
His editorial adjustments have been minor. One of the
biggest changes he's made during his flve-year tenure
has been te shorten the length of stories so the maga-
zine can publish on average seven a month, rather than
five. That increases the chances that mere readers will
find something of interest in each issue, he says.

He and his staff also point to efferts to put bolder pho-
ios on the magazine's cover to make it stand out on news-
stands. A recent example is last April's Issue, featuring a
shark gnashing its teeth. Allen is also launching a new reg-
ular feature called 7ip USA. Each instaliment will feature
text and photos capturing a week in the life of an
American zlp code. But it’s more nostalgic than docu-
mentary, according te one insider. “It's a day in the life of
what America used to be.”
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In September, the Society launched a
redesign of the magazine 1o help boost
newsstand sales and to expand theg:
front and back sections of the magaz%ne%
to appeal to advertisérs and readers3 .
alike. But, in’keeping with the maga-3:
zine's’ ambivalence - toward change,g
Alten says he hopes that “a ot of peo-§
ple are not geing to notice [the re-
design] at all” And while there will§:
probably be more abeut the adventures £
and personal impressions of Natlenalg
Geographic photographers sprinkiéd 2 ¢
throughout the magazine as sidebars, 3 |
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g
there will be “no dramatic change,” he £ !
says. “We're about at the point where Eg— .

would like to see the magazine stay”

Allen's critics say he lacks editorial vision and that he
relies too much on committees and reader surveys to set
the editorial direction of the magazine. “They're preach-
ing to their own dying cheir,” says one veteran photogra-
pher. Allen responds to gripes that he puts too much
emphasis on the traditional mix of “bones and stones” sto-
rles by arguing that readers like them. And no matter what
the mix, he points out, somebody would complain.

His defenders say the decline in circulation is due pri-
marlly to factors beyond his control, and that it's unlike-
ly anyone could reverse the magazine's fortunes any
faster. But there's mounting pressure for bolder changes.
Not only is the magazine market changing, the Society
has changed dramatically in the last decade. Once a
quirky and quarrelsome family aperation, the Society has
given way to MBA management with a very different set
of priorities and expectations,

Above; The millennium
cover. Below: Langtime
contributor Steva
McCurry's photos from
Angkor Wat.
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The Heir
Grosvenor, the Society’s current chair-
man, had good reason to start worry-
ing about the Society's fortunes over a
decade ago. The third generation scion
of the Grosvenor dynasty was, by most
accounts, out of his element from the
start, He didn’t excel as either a writer
or a photegrapher, and as editor of the
magarzine—a birthright he claimed in
1970--he lacked the enthusiasm, vision
and love for the magazine that his fa-
ther and grandfather had. "I felt sorry
for him,” says one longtime photogra-
pher. “| always had the sense that he
was [assuming the mantle] cut of a
sense of duty and would have rather
been doing something else.”

Things went weil enough for Grosvenor at first. He
stuck to tried-and-true formulas. But he kept member-
ship prices artificially low to boost circuiation. The mag-
azine went into the red as a result. In 1980, when he was
poised to assume the additional title of president of the
Society, the board of directors gave him a cheice: he
could either be president or editor of the magazine, but
not both, as his father and grandfather had been.

Grosvenor chose the presidency, and the board named
his father's talented protégé, wilbur Garrett, to replace
him as editor of the magazine. (That despite concerns of
then board chairman Melvin Payne that Garrett was too
tiberal). Garrett had a nose for good stories and.a willing-
ness to take risks. The magazine was in the red when he
took over, so Garrett initiated a series of increases in the
price of subscriptions that eventually doubled the cost of
membership. Yet he sustained membership levels well
above ten million throughout the Eighties. Meanwhile,
the book division remained a cash cow, preselling hun-
dreds of thousands of books to members each year.

But by the mid-Eighties, there were signs of trouble.
Book sales began dropping off dramatically, because
the books all began to look the same and competition
from the likes of Reader’s Digest and Time Life was
growing. Stuck with accumutating print overruns and
diminishing storage space, Grosvenor started holding
weekend remainder sales. 5tifl, the formulas for pre-
ducing and marketing books went unchanged.

Grosvenor alse missed some lucrative opportunities.
After the Society got exclusive pictures of the Titanic dis-
cavery, for instance, he ignored advice to publish a Titan-
ic book quickly. The Geographic's research showed that
nobody would be interested. So the Society released the
pictures to Titanic expedition leader Robert Ballard, who
published a book that sold well over a million copies. "1t
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would have been the biggest seller in the history of
the Geographic,” says another Inside source.

Even more costly to the Society was its decision
to pass up an entrée into the fledgling cable TV
business in the Lighties. Management calculated
that production costs for a full-time TV operation
would be prohibitive, says CEC Fahey. Grosveno rec-
ognizes his error: He told The Washingten Post in
1997 that cable channel competitor Discovery Com-
munications “ate our lunch.”

Bickering with the Help
Compounding Grosvenor's troubles was his diffi-
culty getting along with his people, He frequent-

ly complained that photographers were cut
“spending my money,” even before money was an
issue for the Society. (See sidebar, “The Geo-
graphic's Stormy Relations with Photographers.”)
Photographers are convinced Grosvenor had it in
for them in large part because of a widely circu-
lated rumor that his wife accompanied one of the
magazine's photographers on assignment, and
they had 2 fling on the road. “I don't believe it,”
says one veteran, “But | think Gil believed it."

Grosvenor's rift with Garrett, meanwhile, is the
stuff of legend. Garrett is said to have been the
son that Grosvenor’'s father never had. And Gar-
rett’s success earned him nearly as much power
as Grosvenor. There were clear signs that
Grosvenor was jealous. Grosvenor -once intre-
duced Garrett as the man who took his job. The
two men, who had been close friends before 1980,
became increasingly estranged.

That fueled plenty of gossip about thelr efforts
te undermine each other. Grosvenor complained
increasingly to board members about the maga-
zine’s direction under Garrett. And Garrett has
been credited—despite his denials—with posting
copies of an article about recovering heart bypass
patients all over Geographic bulletin boards after
Grosvenor had heart bypass surgery. The article
described how heart bypass patients exhibit er-
ratic behavior and forgetfulness.

Garrett’s Achilles” heel was his damn-the-
expenses attitude. He spent big bucks on a holo-
gram cover in 1988, for instance, justifying the
cost on the grounds that the Society had to be on
the cutting edge of new photographic technolo-
gy. It required months of research and experi-
mentation just to pull It off technically {it
involved a bunch of $3,000 Steuben glass globes,
an electronically fired bullet and one of the most
sophisticated laser beams in the world to light
things up). The printing turned out to be a cost-
ly nightmare, and the final tab for the cover ex-
ceeded $3 million.

Befare it was finished, though, Grosvenor or-
dered Garrett to kil it, and Garrett refused. Final-
ly, in April 1990, when Grosvenor had enough loyal
board members behind him, he summoned Gar-
rett to his office and fired him. Named In his place
was Willlam Graves, an editor of unremarkable ac-
complishment who happened to be the husband
of Grosvenar's longtime assistant, (Graves was al-
so the brother of longtime LIFE editor Ralph
Graves). He was willing to take marching orders
from Grosvenor. But under Graves, circulation start-
ed into its long tailspin.

Down to Business
With membership falling, tried-and-true formu-
las failing him, and no heir apparent, Grosvenor
went looking for help. He found it in Reg Murphy,
whom he hired out of semiretirement in 1993. It
was the beginning of the Society’s big break with
its patriarchal traditions.

Murphy made nationai headlines in 1974
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when, while an editor at the Atlanta fournal-Constitution, he was kid- how we can.' It was a conscious strategy to make it a for-profit operation.”
napped by a self-styled revoiutionary, He spent part of the ordeal being In 1996, Murphy was named the Geographic's first CEQ, another sign of the
driven around in the trunk of a car, and was released after the newspaper Society’s increasingly corperate culture. Murphy left in i998; Grosvenor had
paid a 700,000 ransom. But he made his professional mark as a publish-  grown uncemfortable with the institutional havoc Murphy had wrought, and
er, first at the San Francisco Examiner and then the Baltimore Sur, where  Murphy was frustrated by the Society’s hidebound traditions. Besides, other in-
he modernized operations and proved himself a tough-as-nails manager. - terests—golf among them--beckoned (Murphy was president of the USGA in
He took on the unicns over wages and benefits, and cut costs ruthlessly. . 1994 and 1995). He remains on the Geographic’s board as vice chairman,

He wasted iittle time applying those skills at the Naticnal Geographic So- Murphy was succeeded by Fahey, whom he'd hired in 1996 from Time Life
ciety, where he earned the nickname Mack the Knife, Hundreds of em-  Books to head National Geographic Ventures. Fahey has continued to press
ployees, including many department heads who had spent their entire  thecha ngés that Murphy set into motion and to actively pursue new sources
careers at the Society, were offered early retirement packages they'could- . of revenue arid other media. “Having a for-profit subsidiary,” says Fahey, “is.
n’t refuse. “it was overstaffed,” he says. He ushered in a crop 6f MBA man-  simply a way of achteving our mission in an expanded way, deing things that

agers. He outsourced fulfillment and other operations to cut expenses. “He  if you were to stay purely not for profit, you wouldn’t be able to do.”
brought in corporate America and implanted it deeply at National Geo- His biggest project has been the National Geographic Channel, which the
graphic,” notes one insider. Seciety is launching in partnership with Fox Entertainment. The Channel is
In the biggest blow of all to the Society’s high-minded nonprofit tradi-  already making inroads in overseas markets. And part of the Explorer’s Hall,
tions, Murphy conceived and launched National Geographic Ventures, a  a'big draw for school groups at Society’s-headquarters, has been torn out
wholly owned for-profit subsidiary. That, he says, “was a move toward an or-  to make way for a new TV studio. :
ganization that fits the communications world that exists in 2000." It was Meanwhile, the Society has overhauled its book division with more cut-
& way of modernizing products and operations, he says. ting-edge titles. The Society is also trying to take advantage of cross-divi-
For years, Geographic attorneys had protected the Society’s nonprofit sta-  sional synergies. Magazine, TV and bock editors now meet regularly to
tus by steering it away from any nontraditional ventures. "Gil’s worst night-  update each other on pending projects and support each other's initiatives.
mare was for the Geegraphic to turn into a market-driven, for-profit For instance, National Geographic Television is leading a forthcoming pro-
operation,” says the same inside source. “The attorneys repeated the nonprofit  ject an Africa that will include books, maps, an article photographed by Nick
mantra, but Murphy started saying to them, ‘Don’t tell me we can’t. Tell me _ Nichols and an art exhibition. A few photographers are also now working on
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- Ri¢h Clarkson, director of photography from
1985 .10 1987 asserts, “Reg Murphy saved that
place.” But the transition hasn't been entirely
smooth, and it is far from complete. Like so many
publishers, the Society has yet to see a return on
the millions it has sunk into its Web site. And suc-
cess of its cable channel depends upon its abili-
ty to get distribution to a critical mass of homes,
something the. Society and Fox are spending

THE GEOGRAPHIC ’S STORMY RE

Hy the end of last yéar, no fewer than folr Iawmlts
i by photographers and their agents tn

. notably the €0 contalmng‘the complete a_rchwes of

-the magazine since 1888, A year after the CD's release

in 1997, the Society daimed it had sold 300,060
<oples ata suggested retail pnce of 5150, -
Photographers aren't gettlng adime of :
Tenstons hetween.the Snctety and its photﬂgra- '
o phers over the rights to their i images have been high-

~for more than a decade. Grosvenof 1|ways wanted the

"_rights becaise afterall, he rezsoned, the Geographic
was paying a fortune for photo pruductmn

“Indeed, through the mid: Elghtles there was no ‘

- imit.on what photographers were allowed’ spen
"Once a project wason track, the only llmlta’nons

- were your own creatlwty and patience,” says a pho-

~tographer wha was active in those days. “You were

© given & sense that the society would give you what-
ever support [was needed],in terms of flnéncual,
time, connections, o make you suceessful” -

. Garrett and Jongtlme director of photography '

- (DOP}. Robert Gilka shielded photograghers from any

harangues about theif expenses and also pratected
' photographers’ rlghts by argling that their archives
- were their pension plans. But those defenses began

4o break down-after Gitka retired in 1985 His repiace-

© ment, Rich Clarkson, thought photographers were
abusing expense account privileges and using their
low wages to ratmnal;ze it: "I thought it was wrong,”
. says Clarkson,

Clarkson explains that phoiographers ware
allowed to buy anything they needed for a story on -
the Geographic's tab, no questions asked. Then they
got to keep the mérchandise by paying the
Geographic half price, “One photographer got a new
Jeep Cherokee at half price,” he says. in fact, one of -
Clarkson's first acts as DOP'was to locate ali the cars
that Geographic owned, which photographers had

. bought for assignments then [eff in parking futs or
friends’ garages around the globe. He aiso began
pushing for story budgets and accountability. And he
prevailed upon Garrett fo close down assignments
that weren't going anywhere and cut off photogra-

“ phers who weren't praducing,

Clarkson was also breaking the news to photogra-
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‘heavily and working hard to do.

Meanwhile, a number of veterans are con-
vinced that the infidels have stormed the gates
and are now sacking the place. “You now have

" businesspeople running a scientific and educa-
tional foundation,” says former Geographic pho-.
tographer lLouis Psihoyos.

Another photographer who is still active thinks
- the Society is doing too little, too late."Cable is yes-
terday’s media,” he says, "And National Geographic

TIONS WITH PHOTOGRAPHERS

ers that they werg going to have to’ give up ‘Some-
: nghts to help prop up the book division and National
sl Geographlc Traveler, which weré in tiouble at thie
time. Needless to say, he was makmg enemies fast.
.:_-One day he arrived two hours late for 4 meetmg with”
- photographers and informed them that he'd just had
" & seven-martini lunch, "We canhavea wonderfully
“candid distussion,” he said, and before it was over, he ‘
-_‘=had dlssed the Sotiety, its book d:wsmn, and its presi-
- -dent and chalrman,Gﬂ Grosvenor., The meeting was
- taped and someone delivered a transcnpt to-
_Grosvenor Claskson was finished. .
. Butthe respite for photagraphers was brief. After
- Garrett was fired as editor in 1990, fils SUCEESSDf, '
WlHIam Graves, began applying ferocious pressure,
" He was known for his ranting about work he didn’t
) hke photographers who crossed him and expenses
he conﬂdered unnece;sary One photographer says .
he expensed a bottle of aspirin in preparation for a
1rek through' a desert, anly to have it rejected a¢
unallowable. ‘

Graves also told phoiographers that since costs:
‘were skyrocketing and the Sotiety was ander “extra.
ordinary”financial pressure, photographers hadto
give up substantial residual rights in order to contin- .
ue receiving assignments.

The Society now has all the rights it needs to
accomriodate foreign editions of its magazines and
‘books, its prddu'ct licensing and its electronic ven-

" tures. Photographers say they're baing paid below-
" market rates, and some say they've had income loss-
es approaching 5o percent.

The Society counters that many photographers are
making more meney since they never resold their
work and that others will eventually recover thelr
income losses because the Society is re-using tontent
so broadly. Besides, the Saciety still offers longer
assignments, by far, than any other pubfication,

Phofographers whio don't tike the new arrangement

~ haven't been able to do much abaut it besides get
angry. If they refuse to accept the terms, they don't get
any work, Louis Psihoyos's last story ran in 1996
because he challenged the Scciety on foreign edition
and CB rights. “Kobersteen is a bully,” Psihoyos says.
“He told me two times, ‘If you don’t play ball, word .

" from upstairs is you'll never work here again.’ ” Cthers
say they've been told the same thing.

Collective opposition has failed, too, Delegations




is not big enough to compete with the Time Warn-
ers and AOLs of the world. It's inevitable that
they'll have to be acquired to survive.”

Maybe, maybe not. But one thing is certain: The Fl eXI b | l I[
National Geographic Society is no retiring maga- e
zine publisher anymore. And time will tell whether
the magazine that drove the Society for so long can When your lighting is infinitely flexible, so are you.
figure out a way to harness ihe best of the Scdi- And with the range and accuracy Dyna-Lite also
ety’s old and new ideals, and attract a new gener- § e
ation of seaders. [ offers, you can push your creativity beyond where

you've ever been.

of photographers that have stepped forward to try to
al negotlate tave been smgled out as troublemakers,
which has dlscouraged dissent. And’ photographers
. have'been unable to stick together as'a !arge group.’
th . They hired'a lawyer several years ago to negotiate. for
id them, but that failed because their individual mter- L

ests were too disparate,
he ) - - lohn Fahey brlefly renewed photographers hopes
si- Af‘ter kis promotion to CEO in 1998, he pledged to

' ] : vepair relations. And, he. accompamed a couple of pho~" |
tographers on ass:g 1 wh|ch EL took as an encour-'
7, ragingsignof empathy.’ e - :
;o e But their hopes were dashed’ by the next photogra
. " phers’ seminar.“We were handed a packageof {con:
. . tract] u[hmatums, says onie eontributot: That' wasin -
b L late 1998. Phntographers were 50 furuous, they aled
o _' - thie d:rty {aundiy to The New Yark Timesi in an eariy
b o 1999 artn:le Fahe' A s‘mfurlated and abruptly ¢an-
Yoo _' : celed a prewousty schedu]ed confererice call with ph' '
' ' tographers “The message was,‘That S it talks L
- done,*” says. the contributor. More than 50. photogra
phers subsequent!y 5|gned a Ietter to Allen and Fahey :

- i - " protesting the contract terms.
ro : After they received the letter, "Kent [Kobersteen}
in-, A - had @ meeting with p:cture editors with a list of pho-

tographers, saying “These are the gdod guys we'll work: -
. ¢ W|th and these are. the bad guys, alieges E] contnbutor‘_"-
ad _— who was Aot at the meeting, T S
' ) By most accounts, I{cbersteen and the Geograph:c A ol
olvRe-ili¢
FloB Egeccomerd

pare " whit separates the art from the ordinary

S C “working cm the Geograph:c’s terms. “E\rery tlme thére’s
’ ’ ccnfrontatmn, it°$ the:r football ’"says one. “As the piace Bl

Dyna-i. ":lnc 1050 Commerce Avenue Urion NJ 07083 B00-722-6638 -
& latest equipment at'yolr Dynalite, dealer or at http: ey, dynalité.com
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ty to get distribution to a critical mass of homes,  the Society is doing tog little, too late."Cable is yes- ety's old and new ideals, and attract a new gener-
something the Society and Fox are spending terday's media,” he says, "And National Geographic ation of readers, [

f photographers that iav sk ped forward totry




Tly s old and new ideals, and attract a new géner-
oclety and Fox are spending terday's media,” he says, “and National Geographic ation of readers. O

: '; because he chalienged the nn fore:g_ edttmn
i 'and L] rlghts “Kobersteen is a uily,”Pslhoyos 53ys.
."He told me two tlme L W dmr\ la’y batl, word -
: fmm upstalrs is you X never work here again.” Others i }
-5y they've been told the same thing. - T ccounts and Iucratwe reséles of bygorie daYS—-won’t
: -o[lechve opposition has failed, 60, Delegatmns SRR ave the same sense of loss ta'spur them on .




The National Geographic Society (NGS) was warned
repeatedly in advance by outside attorneys and its
own editorial siaff that s archival CD product
would infringe the copyrights of photographers and
expose the publisher to legal liability, according to
court doecuments filed in May by two photographers.

NGS now faces a barrage of lawsuits over The
Complete National Geographic CD, which reproduces
its complete magazine archive page by page. And
despite contradiction by its own internal docu-
ments, the publisher has steadfastly maintained in
its public statements and in court proceedings that
its CD doesn't infringe copyright.

Photographers suing the publisher are now using
the internal memos to bolster their claims that NGS
not only infringed their copyrights, but did so will-
fully. If they succeed, NGS is likely to face much high-
er penaliies than it would if found guilty of so-called
innocent infringement.

ACCORDING TO FAULKNER’S COURT PAPERS, AN ATTORNEY
WARNED NGS ITS LEGAL LIABILITY COULD REACH
$16 MILLION FOR UNAUTHORIZED USE OF STOCK PHOTOS.

archival CD, Faulkner asserts. The third attorney
apparently didn't give NGS a direct warning
against publishing the CD, but according to
Faulkner, that attorney fold NGS "there is equi-
table appeal to [the] argument that a publisher
should not be able to profit from exploitation of
an author’s work in a different medium without
additional compensation. . .especially if exploita-
tion in the later medium was not contemplated
at the time of the contract.”

Author Jonathan Tasini was making just such an
argument against The New York Times at that time,
and he eventually prevailed in the Supreme Court's
New York Times v. Tasini ruling last summer.

NGS’S INCRIMINATING

MEMOS

In the latest battles over the National Geographic
Society’s CD, photographers are using the
publisher’s own internal memos and e-mails as

evidence NGS willfully infringed copyrights.

By David Walker

So far, the memos appear in court papers filed by
photographers Douglas Faulkner and Fred Ward in a
New York federal court.

According to Faulkner’s papers, NGS consulted
several cutside attorneys—oprior to publishing the
first edition of the CD in 1997—for advice on
whether it had the rights it neaded to re-use images
on the CD. One of the attorneys respended that the
publisher's legal liability could be as high as $16 mil-
lion for unauthorized use of images provided by
stock photo agencies. And that estimate was only
for stock photos published in the magazine between
1992 and 1996, according to Faulkner’s court papers.

A second outside counsel told NGS that he did
not believe any of the photo licenses from stock
houses would permit re-use of the photos in an
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Faulkner's papers also cite a letter from NGS staff
attorney Suzanne Dupre, who told one of the pub-
lisher's outside lawyers that reviewing contributor
contracts for “print use. only” restrictions on photo
licenses would take too much time and effort. “We
are not clearing rights to Tmages in these situa-
tions,” Dupre wrote, according to Faulkner's filing,

NGS went ahead and published the images
on the CD anyway. Only Tn its third and latest
version of the CD—released late last year—did
NGS begin remeving stock images provided for
use in the magazine with ficenses that specified
“no electronic use.” In zll, about 60 images have
been removed.

In its response to charges that it infringed
Faulkner’s images willfully, NGS blasts the pho-

tographer for “outright distortion of the record”
regarding the legal advice obtained by the pub-
lisher. “Two of the NGS's three outside attorneys
as well as its in-house counsel, opined that the
Soclety had the right to publish The Complete Na-
tional Geographic,” NGS says.

One attorney, alleged by Faulkner fo have
advised against the CD, is quoted by NGS as having
written, “[NGS] has a persuasive argument that
[publication of the CD] does not create any obliga-
tion to make additional payments to writers and
photegraphers. .. "

NGS also says opinions about the legality of re-
using stock photos “is irrelevant” in Faulkner’s case

because his images were shot on assignment.

Besides quoting NGS lawyers, Faulkner’s motion
also quotes various NGS staff members who al-
legedly warned NGS executives during the produc-
tion phase of the CD that they were making an
ethical and legal mistake.

In March 1997, for instance, assistant director of
photography Kent Kebersteen sent an e-mail to di-
rector of photegraphy Tem Kennedy and NGS editor
Bill Allen warning against publishing the CD with-
out permission frem photographers.

“.. It seems to be these two situations [that CD
product is marketed to the general public and is
more interactive than microfiche] invite any judge—
and most certainly any jury—te conclude that the
CD-ROM and microfiche are considerably different

R R R ———————————————————...




products,” Kobersteen wrote. (Kobersteen is now the
magazine's director of photography.)

Around the same time, National Geographic il-
lustrations editor Dennis Dimick sent an e-mail to
Allen. “I attempted to point out the moral issues
of not making good faith efforts to find [and]
compensate all copyright helders,” he said in his
e-mail.“i was essentially told by counsel this was
a business decision, and thank you for your emo-
tional arguments.”

in April, then executive editor Rebert Pocle also
appealed to Allen on both legal and moral grounds

in another written memo. "Since we expressly re-

turned copyright to many authors,” he wrote, "I do
not see how we can take the positicn that it's ours
not theirs. We are republishing it in another form,
for profit. Even if cur legal position is sound (and |
don’t think it is), our ethical positicn is not. Does
anyone care about that?”

Aflen was certainly concerned, accerding to
Faulkner's court papers. In March 1997, Allen
wrote to his boss, NGS CEO and president John Fa-
hey, “We are so far down the road at this point
that we probably Just have to keep smoothing as
many bumps as possible and drive like hell with
our fingers crossed.”

“WE ARE SO FAR DOWN THE
ROAD AT THIS POINT, WE
PROBABLY JUST HAVE TO...
DRIVE LIKE HELL WITH OUR
FINGERS CROSSED.”

—BILL ALLEN, MARCH ‘g7

NGS says those messages are alsc taken out of “EVEN IF OU R LEGAL

context. For instance, Kobersteen and Poole
weren't making legal judgments. Instead, their
concerns related to whether “as a matter of scund
business judgment, it would be prudent to embark
upon a course that was likely to upset contributors
to the magazine”

NGS says it is confident that If the evidence is
“fairly presented and considered, the jury will find
that [NGS] did not willfully infringe [the photogra-
phers’] copyrights.”

But if NGS has its way, the case won't get to
trial. The publisher has asked for summary dis-
missal on the grounds that the CD and its mag-
azines are different versions of the same product,
and, so, as a matter of law, no copyright in-
fringement occurred.

An Atlanta appeals court already rejected that ar-
gument last year, however. That court ruled that the

NG5 CD infringed photographer Jerry Greenberg’s
copyright by repreducing several of his photos with-
out permission. NGS had argued that the CD was a
reproduction of its magazines in a different medi-
um, like microfiche, so no permission was reguired.
The court disagreed with NGS, concluding that the
CD was a completely different product from the
magazine. The Supreme Court later affirmed the rul-
ing by refusing to review it. Greenberg’s case is now
in the penalty phase, and the photographer is also
using the internal memos to prove willful infringe-
ment—and boost the publisher’s penalty.
Meanwhile, the saga of the CD has taken
another bizarre twist. Late last year, NGS released
the latest version of the CD {The Complete National
Geographic: 112 Years on CD-ROM)} with a license that

POSITION IS SOUND (AND |

DON’'T THINK IT IS IN) OUR

ETHICAL POSITION IS NOT.”
—ROBERT POOLE, APRIL 97

permits buyers to re-use the images in any digital
or print product, commercial or personal. In other
words, the images were released as clip art.

NGS says it was a mistake that ncbody noticed
until a photographer's agent brought it to the pub-
lisher's attention on May é—about six months af-
ter the release,

“since that date, we have aggressively pursued
a recall and remedies to fix the mistake,” says
NGS spokesperson Mary Jeanne Jacobsen. She de-
clined to say how many of the CDs were soid, hut

adds, “We know of no misuse by anyone who has
purchased the CD-RCM with the erroneous end-
user agreement.”

Ward says he's skeptical about the ability of NGS
to recall the CDs. "I don't see how it's possible for
NG5 to contact buyers of the product because
there's no mandatory registration,” he says.

Jacabsen says, “We have the names and address-
es of nearly all the people who bought the product
frem the vendor because of the sales channels used;
for example, many were sold online. We are in tne
process of contacting all purchasers by letzer”

Fred Ward and Dougias Faulkner's court papers
guoting the NGS's memos are now online at
<www.pdnoniine.com/features/lawsuit/>.
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CONTEST MANAGERS
PROPOSE SIMPLIFIED STANDARDS
JERSEY CITY, N.J.—Driven crazy for too long by the
process of entering multiple photo contests with
different submission requirements, a group of
photographers and phote editors think they've
come up with a way to simplify the process.
Under the direction of Pim Van Hemmen of
The Star-ledger (New Jersey), the group met on
March 14 at the Northern Short Course (NSC) in
Jersey City. In twe hours, the group hammered
cut a set of submission standards they say

should save photo contest entrants roughly 20

hours of work each year.

“We have 27 shooters and they spend most of
the menth of January entering contests,” Van
Hemmen says. “Hopefully, we'll get everybody on
the same page and the next contest season will
be significantly simpler”

Representatives from the NSC, Atlanta Photo-
journalism Seminar (APS), New Jersey Press Pho-
tographers Association (NJPPA), Boston Press
Photographers Association {BPPA) and Best of Pho-
tojournalism (BOP) participated.

The proposed standards include maximum
number of images per picture story (12), maximum
image file size, and a coding system for identify-
ing images by photographer and category.

If the proposed standards are adopted, photog-
raphers will be able tc enter the same images in
multiple contests without having to resize, rename
or re-edit their entries. That could result in more en-
tries for each contest, Yan Hemmen predicts.

But widespread adoption of the standards is
still a big if. The White House News Photographers
Association says it may adopt some—but not all—
of the standards. POYi, BOP and World Press Pho-
to have yet to announce their intentions, though
BCP board member Joe Elbert is supportive.

“Phatographers spend 2 months out of 12 get-
ting their entries ready,” he says. “If contest entries
are interfering with personal time and time they
should be devoting to photography, then we need
to help out. It's really a good soluticn.”

For more detailed information, contact Pim Van
Hemmen at pvanhemmen@stariedger.com.

—lay Defoore

GREENBERG WINS

$400,000 JURY VERDICT

MIAMI—A federal jury has ruled against the Na-
tional Geographic Society (NGS) on four counts of
willful copyright infringement for unauthorized
use of lerry Greenberg's images, and awarded the
photographer $400,000 in damages. It was the
maximum allowable award under the law.

NGS reacted to the decision with a vow to ap-
peal the verdict, but the publisher also said it
would discontinue selling its infringing CD prod-
uct, at least for now. _

Certain that the fight isn’t over, Greenberg is
subdued about his victory. “I'm physically and men-
tally exhausted,” he says. “This has taken five years

of my life and [cost] a huge amount of money.”

In Decemnber 1997 Greenberg sued NG5S in Mia-
mi federal court for unauthorized use of nis im-
ages on a product called The Complete National
Geographic on CD-ROM. The CD is a compilation
of back issues of National Geographic magazine in
digital form. NCS said it didn’t need permission to
reproduce the printed protographs on the CD be-
cause the CD is merely a revision of its magazines.

But a federal appeals court in Atlanta rufed in
2001 that the €D is a new and separate product,
not a revision, so NGS had in fact infringed Green-
berg's copyrights. After the U.S. Supreme Court re-
fused to review that ruling, the case went back to
the Miami court for a trial to determine damages.

On the eve of that trial, the judge ruled that
NGS5 faced four counts of infringement—one for
each multi-image story of Greenberg’s published
by the magazine. (Greenberg had argued unsuc-
cesstuliy for 64 counts of infringement, which rep-
resented the total number of images invoived.)

During the trial, lawyers for NGS argued that
the infringement wasn't wiliful. In fact, NGS main-
tains steadfastly that it didn't infringe Green-
berg’s copyright at all, despite the appeals court
ruling. :

CGreenberg's lawyers presented evidence that
included memos and e-mail messages from NGS
editors warning their superiors that publishing
the CD without permission would be ethically
wrong and illegal.

NGS remained defiant after the jury delivered
its verdict.

NGS spokesperson Mary Jeanne Jacobsen said
that the CD-ROM “will no longer be offered for
sale until specific authority is obtained from an
appropriate judicial authority.”

She added, "We believe that the public will be
the loser, as this valuable educational archive will
no longer be avaiiable to individuals, libraries and
schools. We lock forward to arguing the motion to
set aside the verdict, which is still pending with
the trial judge in Miami, and will further pursue
every legal remedy available to us.”

Meanwhile, other photographers suing NGS for
infringement over the CO-ROM are celebrating the
verdict in Greenberg’s case.

“I feel good today. This is a big win,” says Fred
Ward, a Maryland photographer whose case is
pending in New York. h

EX-DITLO PARTNERS REUNITE FOR
AMERICA 24/7

SAN FRANCISCO—Having patched up old grudges,
the creators of the best-selling photo book of all
time are back together to do a sequel.

Rick Smolan and David Eiliot Cohen, wheo pro-
duced A Day in the Life of America in 1986 and
spawned the DITLO franchise, have hired 1,000
photographers to shoot pictures during the week
of May 12 to 18 for a book called America 24/7

Scheduled for refease in November by Dorling
Kindersiey (DK} Publishing, the coffee-table book




THE YEAR IN REVIEW

FEBRUARY
Eric Gri;gorian of Polaris Images won
Waorld Press Photo of the Year 2002 for
his biack-and-white picture of victims of
a deadly earthquake in Iran. Antonin
Kratochvil of VII took first pace in both
the General News Singles and Nature
and the Environment Singles categories.

Andrea Bruce Woodail of The
Washington Post was named
photographer of the year by the White
House News Photographer’s Association
(WHNPA). Woodall's photograph of
former Vice President Al Gore
campaigning for Demacratic candidates
for Congress won the Political Photo of
the Year award.

Fashion photographer Juergen Teller's
celebrity snapshots and humarously
unflattéring nude self-portraits propelled
him to the winner’s circle of the 2003
Citibank Photography Prize. The German
phetographer beat out Simon Narfolk’s
Afghan landscapes, Bertien van Manen’s
phatographs of Chinese youth and Jitka
Hanzlova’s portraits of strangers
encountered on the street for the
120,000 (about $30,000) prize.

MARCH -
The top two prizés in the 19th annual
International Center of Phatography's
Infinity Awards went to Bernd and Hilla

Becher, for their lifetime contributions to

the field, and France's Marc Riboud, who
won the Cornell Capa Infinity Award.
Other winners included Alex Majoli for

* photojournalism, Jonas Bendiksen for

young photographer, Zarina Bhimji for
art, Scottish curator Sara Stevensen for
writing, Thai-Cong for applied
photography and Deirdre O'Callaghan
for publication. Al of the winners were
either born in or based in Europe.

Rob Finch of The Oregonian and
Randy Olson of National Geographic
have won the top individual awards in
the 6oth annual Pictures of the Year
International (POYi) contest, Finch's
varied and intimate coverage of the
Portfand community earned him
Newspaper Photographer of the Year,
while Olson won Magazine
Photographer of the Year for his
documantation of the civil war in Sudan
and cultures on the Black Sea.

Morning News for substi-
tuting a bad contract for a
really bad one. They ended
up giving the paper broad
rights for a single bare-
banes fee, instead of giving
the paper all rights.

In  Boston, freelancers
still fighting a 2000 rights
grab by The Boston Globe
lost in court last fall when
a judge ruled that the con-
tract was "heavy-handed”
but not illegal. Though it’s

been nearly three years since the free-
lancers were shut out of the Globe for
refusing to roll over, they plan to appeal
the court ruling, and continue te picket
Globe events to publicize the paper’s

economic bullying.

Not all of the news from newspaper

contract land is bad, though. Photog-
raphers were mostly pleased by USA
Today’s new contract last summer,
which offered day rates ranging from
$225 to $275, plus a $700 transmission

fee. The contract also stipulated addi-

tional payments for each re-use. Paul
Whyte, director of photography, ex-
plained that photographers "are our

Jarry Greenberg: Defender of
copyright.

lifeblood.” Imagine that, in

this day and age.

On other fronts, some
photo trade associations
have been working on
strategies to shore up
photographers’  rights.
The APA, National Writers

§Union and other artists
£ 5 groups are pressing Con-
6 gress for a law that would
mzke it legal for freelance
artists to discuss prices
and Join forces to negoti-
ate contracts with publishers. One
such bill died last fall, and future bills
are likely to face stiff challenges in an
anti-labor atmosphere. But support-
ers are convinced that someday, over
the rainbow....

The Frofessional Photographers of
America is also appealing to the US,
Copyright Office te allow for depositless
registration of photographs, to make it
easier to register work so photographers
have more access to remedies against
infringers. Depositless registration is an-
cther initiative that’s been tried before.
iast time, it ran into stiff opposition
from publishers and photo finishers. O




Bless me Father, for | have sinned. Former Roman
Catholic priest Den Kimball looking less than
priestly in court the day he was being sentenced on

two counts of lewd conduct with a 13-year-old girl,
Photog Penni Gladstone felt his fury.

® AP/PHOTO BY IOHN BURGESS
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WE TIP OUR HATS TO THE ROGUES WHO LEFT THEIR MARKS-AND SCARS—ON THE
PHOTOGRAPHY COMMUNITY THIS YEAR. BY DAVID WALKER

National Geographic Society: Lifetime Achievement Award for Abject Knavery
So egregious are the National Geographic Society's (NG5) offenses against photographers that no mere
Award of Dubicus Distinction would do. So we bestow upon NGS our Lifetime Achieverment Award for
Abject Knavery. They've certainly earned it, having waged warfare on photographers rights for the bet-
ter part of a decade.

It ali started as run-of-the-mill rights grabbing, but guickly turned nasty with economic arm twist-
ing and vengeful retribution against photographers and agents whe dared to defend their rights. Then the Thugs
of M Street turned to blatant thievery. We're talking, of course, about The Complete National Geographic on CD,
an NGS product that is now the object of numerous copyright infringement claims.

Before the CD was first published in 1697, NGS executives were warned by some of their own editors that they
were doing a dastardly thing. Sure enough, in 20071, a federal appeals court ruled that NGS was Infringing the
work of at least one photographer, Jerry Greenberg of Miami. The U.S. Supreme Court declined an NGS plea to re-
view that decisicn. But NGS kept infringing anyway, certain that its own lawyers were right and the federal courts
were wrong. This past March, a Miami jury slapped NGS with a $400,000 verdict—the maximum aliowable un-
der the law—for four counts of willful copyright infringement in the Greenberg case.

In a snit, NGS finally pulled the CD off the market and announced that the real foser was the public. That was

an attempt on the part of NG5 to blame its victim, Jerry Creenberg. NGS could easily keep the CD on the market
by paying him (and others) for use of their copyrighted works. And such payments would surely amount to far
less than NGS has spent so far defending its thievery in court.
- But NGS can’t stomach the thought of giving photographers their due. After all, this isn't business. It's per-
sonal. NGS has vowed to appeal the Greenberg verdict and get its CD back on the market under the protection
of “an appropriate judicial authority.” The publisher apparentiy can't accept what is so obvious to everyone else:
Stealing the work of others for your own profit is just plain wrong.

Father Don: Winner of the What Jesus Would Not Do Award
Don Kimball, a defrocked San Francisco priest, just can't seem to keep his hands to himself. In April 2002 he was
on trial for molesting young girls when he slugged San Francisco Chronicle photographer Penni Gladstone in 2
courtroom hallway.

“He hit me once, then came and got [my] camera and tried to hit me again,” says the photographer. Father Don
ended up throwing Gladstone’s camera and hitting anather journalist with it. The incident was an outburst not on-
ly of violence, but of stupidity: the hallway was bustling with witnesses who happened to be state prosecutors.

A couple days later, Father Don was convicted for molesting kids and sentenced to seven years in jail. This year,
ne finally stoed trial on felony assault charges for attacking Gladstone, whe suffered bruises and a detached retina
that she believes resulted from the attack. Father Don’s lawyer tried to paint Gladstone as an annoying paparazzo
who got what she had coming, but the jury recognized a violent crime for what it was and convicted the priest.

“I'm a liberal” Gladstone said, “but this guy is a pedophile; he’s violent and he needs to be put away”

At nress time, he was awaiting sentencing on the assault conviction. If he gets the maximum three years, the
streets of San Francisco will be safe from Father Don, at least for a good decade.
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including the copyright, in each photograph” submitted. An-
other provision grants Newsday rights 1o any past published
works, which means whole archives, including lucrative g/
photos, can now be re-used or sold by the newspaper.

A cover letter issued with the contract indicates that no
assignments will be given to photographers who don’t sign
and return the contract by June 1.

Newsday's rights grab is just the most recent in a long
line of such contracts. The Associated Press, New York
Times, New York Daify News and Boston Globe have ail
forced unfavorable contracts on freelancers In recent
years, desplte increasing profits.

According to its own press release, the Tribune Company,
Newsday's parent company, had record earnings in zc02.

“Last year was an outstanding year for Tribune Com-
pany,” boasted Dennis Fitzsimons, Tribune president and
CEOQ. According to the company's figures, operating cash
flow grew 20 percent to $1.5 billion last year. “These re-
sufts reflect the strength and resiliency of our media busi-
ness,” FitzSimons added.

But Newsday continues to put the squeeze on photogra-
phers. A year ago the company cut its digital transmission
fee to $40 from $50. The paper recently rescinded the pay-
ment all together. With assignment fees sometimes as low
as $75, some photographers say there’s no point in working
for the paper anymore.

“My immediate reaction was, ‘Well, my Newsday days are
done,” says freelancer Leo Sorel.

Until now, the paper has passed re-use requests on to

NGS FIGHTS ON

MIAMI—The National Geographic Society is
seeking to overturn or at least reduce a
$400,000 jury award in favor of lerry
Greenberg, who sued NGS for unauthorized
use of his images on CDs containing the
entire contents of back issues of National
Geographic magazine.

The jury reached its verdict in March, two
years after a federa} appeals court ruled that
NGS had violated Greenberg’s copyright. The
appeais court sent the case back to the Miami
trial court to determine what damages, if any,
NGS would be required to pay.

NGS has filed a motion to throw out the
$400,000 jury verdict, a motion for a new trial,
and a motion for remittitur, according tc Geo-
graphic spokesperson Mary Jeanne lacobsen.

Motions of remittitur are requests by defen-
dants to reduce damage awards they consider
to be excessive.

Meanwhile, former National Geographic
photographer Nathan Benn has filed a
breach-of-contract claim against NGS for re-
using more than 300 of his images on the CD
without paying him.

The images appeared in 20 different stories
in National Geographic between 1973 and
1991. NGS owns copyright to many of Benn'’s
images, so uniike Greenberg and others with
cases pending against NGS, Benn is not claim-
ing copyright infringement. instead, Benn al-
leges that NG5S viclated oral and written
agreements to pay him additional fees for re-
using his images in other editorial, promo-
tional, or advertising preducts.

Benn argues that since the NG5S €CDs are
new products—as the appeais court ruled in
the Greenberg case—NGS is obligated to
make good on its promises to pay him addi-
tional usage fees.

He asserts that NGS has seld more than 2
million copies of the CDs and generated more
than $25 million in revenue from those sales
without sharing any of that money.

“This suit joins several others that are virtu-
ally identical on the same caontractual issue be-
fore the same judge and the Geographic's
position is exactly the same,” says Jacobsen.
Contrary to the appeals court ruiing, NG5 in-
sists their CD-Rom “is like microfilm or
microfische.... and National Gecgraphic owns
the collective-work copyright to the magazine.”
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THE FIGHTS OVER THE

NGS CD-ROM: A TIMELINE

DECEMBER 1997 In Greenberg v. NGS, photographer Jerry Greenberg
sues National Geographic Society for unauthorized use of his photos
on a boxed set of CD-ROMs that re-create every issue of National
Geographic. The federal court for the Southern District of Florida rules
in favor of NGS on two counts of copyright infringement pertaining to
the CD-Roms and grants summary judgement. Greenberg appeals.

MARCH 2001 The 11th Circuit Court of Appeas rules that the NG5
CD-ROM | Js:not a révision as deﬁned by, copyrlght law but “a new work,”
and therefore |nfrmges the copynght of photographer lerry Greenberg.

TUNE 2001 fn’ Tasin v, The New York Trmes the U.5. Supreme Court rules
that New York Times Online, Lewaems and other online databases of
newspaper articles are new works, ot revisions, and their
unauthorized use of articles infringes the copyrights of freelance
authors.

OCTOBER 2001 NGS appeals Greenbérg case to the U.5. Supreme Court,
but the Court refuses to hear case. Greenberg victory stands.

FEBRUARY 2003 After a ruling by the 11th Circuit Court of Appeals in
2002 sends Greenberg’s case back to the lower court, a jury awards the
photographer 5400,000 for copyright infringement. NGS files a motion
for retrial which is still pending.

DECEMBER 2003 judge KapZan rejects photographers’ claim, ruies that
the NG5 CD-ROM is a revision, and cites Supreme Court ruling in Tasini.
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[LEGAL REVIEW]

ASMP TO FILE BRIEF IN
FAULKNER ET AL. V. NATIONAL GEOGRAPHIC

phers and their lawyers were stunned by a

federal trial court decision handed down in
New York in December, involving the National
Geographic Society’s CD-ROM collection. A
number of photographers who had licensed
their images to print editions of National
Geographic magazine filed copyright infringe-
ment suits when the Society produced the CD-
ROM collection containing their images with-
out their.permission and without paying
licensing fees. _

Jerry Greenberg was the first photographer
to file suit. The case was litigated in U.S.
District Court in Florida. In the Greenberg
case, both the trial court and, later, the U.S.
" Court of Appeals for the 11th Circuit ruled
that National Geographic had violated
Greenbergs copyrights by creating and selling
its digital collection without securing permis-
sion to use the Greenberg photographs. In
light of that decision, the December 11 opin-
ion of the U.S. District Court for the Southern
District of New York, dismissing similar claims
against National Geographic by photogra-
phers Douglas Faulkner, Fred Ward, David
Hiser, Louis Psihoyos (the last two are ASMP
members} and others came as a shock. If the
New York decision becomes law, it means that
publishers will be able to make, publish, and
sell digital versions of printed editions of col-
lective works without paying additional licens-

I n our last issue, we reported that photogra-
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Louis Psihoyos licensed this image to
National Geographic for print on paper rights
only, no electronic rights granted. Because of

the spedific terms of the license for this
photograph, the court found that National
Geographic had infringed his copyright.

ing fees to the photographers, writers and illus-
trators who created the content. Those creators
would be cut out of the loop for any revenues
the publishers will collect for digital versions.

Faulkner, et al. are planning to appeal
ASMP has committed funds to write an amicus
curiae brief in support of the photographers.
ASMP is approaching other photographers’
organizations to join in the brief. As s its usual
practice, ASMP will pay the entire cost of the
brief, and will ask the other groups only to
contribute their names and verbal support.
Heriri Dauman, one of ASMP’s leading pho-
tographers and ene of the people instrumental
in shaping ASMP as an industry leader, has
served as an expert trial witness in several of
the New York cases. He told ASMP, “If the
Faulkner decision is not overturned, it creates
a serious loophole that would allow publishers
to use photographs without compensating the
photographers”

If National Geographic wins on appeal in
the Second Circuit, the issue could end up
before the U.S. Supreme Court. If you are
mterested in reading the full text of the District
Court’s decision in the Faulkner case, you can
find it on the ASMP website at www.asmp.org/
pdfs/ntlgeographic.pdf.

NFL REPORT

There have been some recent developments in
the ongoing battle between sports photogra-
phers and the National Football League over
the disposition of the NFL's photo archive. The
group of more than 50 photographers, repre-
sented by photographer and Miami attorney
Richard Lewis, continues to refuse to allow
their work to be handled by Getty Images,
which had been the NFL's apparent first and
only choice to take over its extensive photo
library, Until recently, the NFL had not
appeared willing to disclose any hard infor-
mation about the status of its negotiations
with Getty, or about its real intentions.
However, pressure from the photographers
now appears to be having some effect. They
have convinced the NFL to re-open discus-
sions with one of the other stock houses that
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had originally been interested in taking over
the NFLs photo archive.

The photographers are waiting to see what
happens with those discussions. If, after ail, it
turns out that Getty will be the sole holder of
the archive, it is likely that the photographers
will demand the return of their images. The
NFL will then be faced with the daunting task
of identifying, locating, retrieving and deliver-
ing many thousands of pictures. Many ques-
tions remain unanswered, such as what will
happen if the NFL is unable to deliver any of
this multitude of images, or if, in the mean-
time, they make or license unauthorized use of
them. Keep watching. This one looks likely to
go into overtime.
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"8ls  for distributing copyrighted
words and remunerating authors for
j'\

,_‘he New York Times Company and
“Uhtiblisher of The Times, said today
"ihat the company “will now under-
take the difficult and sad process of
Yemoving significant portions from
“'iis electronic historical archive.” He
“iadded, “'Unfortunately, today’s deci-
" “'4lon means that everyone loses.”
% mhe Times Company said in a
statement that freelance writers who
“wanted their articles to remain in the
eléctronic archives should notify the
\,ompany
#i"'gince the mid-1990’s, The Times
"“¥nd most other publishers that use
Mereelance work have required au-
thﬂrs to waive their electronic repub-
tfjcation rights. For that reason, the
decision today has little prospective
zimportance in terms of changing
aceurrent industry practice. But liabil-
ity for past infringement could be
seonsiderable, depending in part on
_ihow the lower courts deal with com-
-i;plex statute of limitations issues. It is
anot clear, for example, whether there
as been a new infringement each
jme a freelance article has been
i made available for viewing on a us-
er’s computer screen.
* . . Jonathan Tasini, president of the
. Nat10nal Writers Union and the lead
Jplamhff in the lawsuit, said in a
., statement, “Now it’s time for the
" media industry to pay creators their
.tair share and let’s sit down and
o négotiate over this today.”
‘Tn 1993, the union, which has 7,000
. mémbers set up a “publication
. .rights clearinghouse” through which
" writers can register their work and
* ' piblishers can track copyright own-

ership and payment obligations.

The case, New York Times Com-
pany v. Tasini, No. 00-201, dealt only
with freelance work; publishers own
the copyright on articles produced by
staff members.

The three publishers in the case
license their contents to Lexis/Nexis,
an electronic database by which indi-
vidual articles are retrieved in a
text-only format. The Times has a
separate arrangement with another
defendant in the case, University Mi-
crofilms International, which repro-
duces Times material in other elec-
tronic formats that akso resuit in the
display of individual articles.

It was this feature — that what the
electronic user retrieves, views or
downloads is an individual article,
divorced from its original context —
that was most significant for the
court’s legal analysis.

The case called on the court to
interpret a section of the Copyright
Act of 1976 that gives newspapers
and magazines, which hold a collec-
tive copyright in the entirety of each
issue, the right also to publish “any
revision of that collective work.”

The question for the court was
whether the electronic version was a
revision or something else, in which
case the copyright on individual arti-
cles would revert to any freelance
contributors who had not agreed to
give up that right.

The publishers argued that the
electronic versions were simply a
technologically more sophisticated
version of the printed issues that
should be seen as a mere “revision’’
under the “media-neutral’’ approach
of the Copyright Act.

In a dissenting opinion, Justice
John Paul Stevens, who was joined
by Justice Stephen G. Breyer, said
there was nothing more to the case
than that.

Sus B. Markisz for ThENEW Yark Times
Jonathan Tasini, president of the National Writers Union, with a lithograph of a workers protest.

Little change in
current practice but
liability for past
infringement.

“Neither the conversion of the
print publishers’ collective works
from printed to electronic form, nor
the transmission of those electronic
versions of the collective works to
the electronic databases, nor even
the actions of the electronic databas-
es once they receive those electronic
versions does anything to deprive
those electronic versions of their sta-
tus as mere ‘revisions’ of the original
collective works,” Jusiice Stevens

said.

But Justice Ginsburg’'s majority
opinion said the publishers’ “encom-
passing construction” of their repub-
lication privilege was ‘‘unaccept-
able’”’ She said the massive data-
base, encompassing many published
issues, “no more constitutes a ‘revi-
sion’ of each constituent edition than
a 400-page novel quoting a sonnet in
passing would represent a ‘revision’
of that poem.”

The electronic databases are not
simply modern versions of old-fash-
ioned microfilm, Justice Ginsburg
said. Even though a microfilm roll
combines multiple editions, ‘‘the
user first encounters the article in
context,’ she said, in contrast to
someone calling up an article on
their computer, where individual ar-
ticles appear ‘‘disconnected from

their original context.”

She said the principle of media
neutrality ‘“‘should protect the au-
thors’ rights in the individual articles
to the extent those articles are now
presented individually, ouiside the
collective work context, within the
databases’ new media.”’

The court may soch have a chance
to expand on the role of context that
Justice Ginsburg emphasized. Na-
tional Geographic said today that it
would soon file an appeal to the Su-
preme Court from a ruling by the
federal appeals court in Atlanta,
which said that a 30-disc CD-ROM
set that reproduced every page of
every issue of the magazine was a
new work rather than a revision,
even though each article appeared in
its original context.

THE REACTION

Publishers Set
To Remove

Older Articles
From Files

By DAVID D. KIRKPATRICK

Newspaper and magazine publish-
ers, reacting to the Supreme Court’s
ruling that freelance writers retain
some rights to the electronic use of
their previously published work, be-
gan preparing yesterday to cull thou-
sands of articles from Lexis-Nexis
and other online databases while po-
sitioning themselves for the next
round in the battle with writers’
groups.

The court passed the case back to
a lower court to determine what
damages the publishers may owe the
writers. Writers, meanwhile, have
filed similar lawsuits secking class-
action status for freelancers.

The publishers involved said some
older articles would start disappear-
ing from online databases in the next
few months, but the full impact of
yesterday’s verdict, including poten-
tial damages, remained uncertain. -

Since 1993, when a group of writers
filed the case, most publications
have medified their contracts specif-
ically to include the right to digital
reuse, so only work before the mid-
1890’s is affected. There are also
issues about the statute of limita- .
tions for this form of copyright in-
fringement that courts have not yet
settled,

Leon Friedman, a law professor at
Hofstra University who filed a brief
on behalf of an authors’ trade group,
said the case would have few impli-
cations for the digital use of other
media like books, music or film be-
cause of differences in the specific
contracts used in other industries.

Both publishers and freelance
writers immediately began looking
ahead. Jonathan Tasini, president of
the National Writers Union and a
plaintiff in the original suit, called on
rublishers ta settle the suits by heoo-




By The New York Times

. WASHINGTON, June 25 — Following are
cerpls from the Supreme Court’s ruling
flay that publishers, by making their con-
uts accessible through electronic databases,
eninged the copyrights of freelance contribu-
FS. The vote in New York Times Company v.
ini was 7 to 2. The majority opinion was
written by Justice Ruth Bader Ginsburg; Jus-

> John Paul Stevens wrote the dissent.

FROM THE DECISION
By Justice Ginsburg

This copyright case concerns the rights of
eelance authors and a presumptive privilege
eir publishers. The litigation was initiated
ix freelance authors and relates to articles
they contributed to three print. periodicals
10 newspapers and one magazine). Under
reements with the periodicals’ publishers,
ut-without the freelancers’ consent, two com-

~ freelancers’ drticles — along with all other
articles from the periodicals in which the
éelancers’ work appeared — into three data-
bases. Whether written by a freelancer or
staff member, each article is presented to,
and retrievable by, the user in isolation, clear
of the context the original print publication
presented. The freelance authors’ complaint
alleged that their copyrights had been in-
:fringed by the inclusion of their articles in the
‘databases. The publishers, in response, relied
oR-the privilege of reproduction and distribu-
tion accorded them by Section 201(c) of the

Copyright Act, which provides:
. “"Copyright in each separate contribution
to a collective work is distinct from copyright
in"the collective work as a whole, and vests
initfally in the author of the contribution. In
the: absence of an express transfer of the
copyright or of any rights under it, the owner
of copyright in the collective work is pre-
sumed to have acquired only the privilege of
reproducing and distributing the contribution
as part of that particular collective work, any
revision of that collective work and any later

collective work in the same series.”
Specifically, the publishers maintained
“=that, as copyright owners of collective works,
{ i.e, the original print publications, they had
merely exercised “the privilege” Section
201(c) accords them to “‘reproduce and dis-
tribute” the author’s discretely copyrighted

# contribution. .

For the purpose at hand - determining

Hringed — an analogy to an imaginary Ii-
ry may be instructive. Rather than main-
g intact editions of periodicals, the li-
weriy would contain separate copies of each
adlicle. Perhaps these copies would exactly
réproduce the periodical pages from which
thearticles derive (if the model is GPO [Gen-
era,IPermdlcaIs OnDisc]) ; perhaps the copies
would contain only typescript characters, but
gtill indicate the original periodical's name
#nd date, as well as the article’s headline and

agenumber (if the model is NEXIS or NYTO
liNew York Times OnDisc}). The library
1d store the folders containing the articles
file room, indexed based on diverse cri-
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The full texts of the Supreme Court
ecisions In the copyright, campaign
gcontribution and immigration cases are
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www.nytimes.com

" puter database companies piaced copies of the

dhether the authors’ copyrights have been .

‘Such a storage and
retrieval system
effectively overrides the
authors’ exclusive right.’

JUSTICE GINSBURG

teria, and containing articles from vast num-
bers of editions. In response to patron re-
quests, an inhumanly speedy librarian would
search the room and provide copies of the
articles matching patron-specified criteria.

Viewing this strange library, one could
not, consistent with ordinary English usage,
characterize the articles *“‘as part of’’ a ““revi-
sion’* of the editions in which the articles first
appeared. In substance, however, the databas-
es differ from the file room only to the extent
they aggregate articles in electronic packages
(the LEXIS/NEXIS central discs or U.M.L

[University  Microfilms International] CD-
ROMS), while the file room stores articles in
spatially separate files. The crucial fact is
that the databases, like the hypothetical li-
brary, store and retrieve articles separately
within a vast domain of diverse texts. Such a
storage and retrieval system eifectively over-
rides the authors’ exclusive right to control
the individual reproduction and distribution of
each article.

The publishers claim the protectlon of
Section 201(c) because users can manipulate
the databases to generate search resulis con-
sisting entirely of articles from a particular
periodical edition. By this logic, Section 201(c)
would cover. the hypothetical library if, in
response to a request, that library's expert
staff assembled all of the articles from a
particular periodical edition. However, the
fact that a third party can manipulate a
database to produce a noninfringing docu-
ment does not mean the database is not in-
fringing. Under Section 201 (c), the question is
not whether a user can generate a revision of
a collective work from a database, but wheth-
er the database itself perceptibly presents the
author’s contribution as part of a revision of
the collective work. That result is not accom-
plished by these databases,

The publishers finally invoke Sony Corp.
of America v. Universal City Studios, Inc.,
(1984). That decision, however, does not genu-
inely aid their argument. Sony held that the
“sale of copying equipment” does not consti-
tute contributory infringement if the equip-
ment is “capable of substantial noninfringing
uses.”” The publishers suggest that their data-
bases could be liable only under a theory of
contributory infringement, based on end-user’
conduct, which the authors did not plead. The
electronic publishers, however, are not mere-
ly selling “‘equipment’’; they are selling cop-
ies of the articles. And, as we have explained,
it is the copies themselves, without any ma-
nipulation by users, that fall outside the scope
of the Section 201(c) privilege.

The publishers warn that a ruling for the
authors will have “devastating’” conse-
qguences. The databases, the publishers note,
provide easy access to complete newspaper
texts going back decades. A ruling for the
authors, the publishers suggest, will punch
gaping holes in the electronic record of histo-
ry. The publishers’ concerns are echoed by
several historians, but discounted by several
cther historians,

Notwithstanding the dire predictions
from some quarters, it hardly follows from
today’s decision that an injunction against the
inclusion of these #ticles in the databases

(much: less all freelance articles in any data-
bases) must issue. The parties (authors and
publishers) may enter intc an agreement al-
lowing continued electronic reproduction of
the authors’ works; they, and if necessary the
courts and Congress, may draw on numerous
madels for distributing copyrighted works
and remunerating authors for their distribu-
tion. In any event, speculation about future
harms is no basis for this court to shrink
authorial rights Congress established in Sec-
tion 201(c). Agreeing with the Court of Ap-
peals that the publishers are liable for in-
fringement, we leave remedial issues open for
initial airing and decision in the District
Court. ... We conclude that the electronic
publishers infringed the authors’ copyrights
by reproducing and distributing the articles in
a manner not authorized by the authors and
not privileged by Section 201(c). We further
conclude that the print publishers infringed
the authors’ copyrights by authorizing the
electronic publishers to place the articles in
the databases and by aiding the electronic
publishers in that endeavor. We therefore
affirm the judgment of the Court of Appeals.
It is so ordered.

"'FROM THE DISSENT
By Justice Stevens

This case raises an issue of first impres-
sion concerning thé meaning of the word “re-
vision™ as used in Section 201(c) of the 1976
revision of the Copyright Act of 1909, Tronical-
ly, the court today seems unwilling to ac-
knowledge that changes in a collective work
far less extensive than those made to prior
copyright law by the 1976 “‘revision™ do not
merit the same characterization. . ..

No one doubts that The New York Times
has the right to reprint its issues in Braille, in
a foreign language or in microform, even
though such revisions might look and feel
quite different from the original. Such differ-
ences, however, would largely resuit from the
different medium being employed. Similarly,
the decision to convert the single collective
work newspaper into a collection of individual
ASCII files can be explained as little more
than a decision that reflects the different
nature of the electronic medium. -Just as the
paper version of The New York Times is
divided into ‘“‘sections” and ‘““‘pages” in order
to facilitate the reader’s navigation and ma-
nipulation of large batches of newsprint, so tco
the decision to subdivide the electromic ver-
sion of that collective work into individual
article files facilitates the reader’s use of the
electronic information. The bare-bones nature
of ASCII text would make trying to wade
through a single ASCII file containing the
entire content of a single edition of The New
York Times an exercise in frustration.

Although the court does not separately
discuss the question whether the groups of
files that The New York Times sends to the
electronic databases constitute ‘“revisions,”
its reasoning strongly suggests that it would
not accept such a characterization. The ma-
jority, for exampie, places significant empha-
sis on the differences between the various
electronic databases and microform, a medi-
um that admittedly qualifies as a revision
under Section 201{c). As with the conversion
of individual editions into collections of sepa-
rate article-files, however, many of the differ-
ences between the electronic versicns and
microform are necessitated by the electronic
medium. The court therefore appears to back
away from principles of media neutrality
when it implicitly criticizes ASCII-text files
for their inability to reproduce “Remember-
ing Jane” “in the very same position, within a
film reproduction of the entire Magazine, in
turn #ithin a reproduction of the entire Sept.
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23, 1990, edition.”

In contrast, I think that a proper respect
for media neutrality suggests that The New
York Times, reproduced as a collection of
individual ASCII files, should be treated as a
“revision’” of the original edition, as long as
each article explicitly refers to the original
collective work and as long as substantially
the rest of the collective work is, at the same
time, readily accessible to the reader of the
individual file. In this case, no one disputes
that the first pieces of information a user sees
when looking at an individual ASCII article
file are the name of the publication in which
the article appeared, the edition of that publi-
cation, and the location of the article within
that edition. I agree with the majority that
such labeling alone is insufficient to establish
that the individual file exists as part of a
revision of the original collective work. But
such labeling is not all there is in the group of
files sent to the electronic databases. ...

To see why an electronic version of The
New York Times made up of a group of
individual ASCII article-files, standing alone,
may be considered a Section 201(c) revision,
suppose that, instead of transmitting to
NEXIS the articles making up a particular
day’s edition, The New York Times saves all
of the individual files on a single floppy disk,
labels that disk “New York Times, October 31,
2000,”" and sells copies of the disk to users as
the electronic version of that day’s New York
Times. The disk reproduces the creative, edi-
torial selection of that edition of The New
York Times. The reader, after ail, has at his
fingertips substantially all of the relevant
content of the QOct. 31 edition of the collective
work. Moreover, each individual article
makes explicit reference to that selection by

“The court therefore
appears to back away
from principles of media
neutrality.’

JUSTICESTEVENS

including tags that remind the reader that it is
a part of The New York Times for Oct. 31,
2000. Such a disk might well constitute “‘that
particular collective work’; it would surely
qualify as a “revision” of the original collec-
tive work. Yet all the features identified as
essential by the majority and by the respond-
ents would still be lacking. An individual look-
ing at one of the articles contained on the digk
would still see none of the original formatting
context and would still be unable to flip the
page. ... '

Users like Douglas Brinkley do not go to
NEXIS because it contains a score of individ-
ual articles by Jonathan Tasini. Rather, they
go to NEXIS because it contains a comprehen-
sive and easily searchable collection of (in-
tact) periodicals.

Because it is likely that Congress did not
consider the question raised by this case when
drafting Section 201(c), because 1 think the
District Court’s reading of that provision is
reasonable and consistent with the statute’s
purposes, and because the principal goals of
copyright policy are better served by that
reading, I would reverse the judgment of the
Court of Appeals. The majority is correct that
we cannot know in advance the effects of
today’s decision on the comprehensiveness of
electronic databases. We can be fairly certain,

however, that it will provide little, if any,

benefit to either authors or readers.

it set up a clearmghouse fmr hcenqmg
the electronic use of freelance writ-
ers’ work. He said the clearinghouse
would resemble similar organiza-
tions in the music industry for dis-
tributing fees to musicians and song-
writers,

Publishers, however, called Mr.
Tasini’s plan unworkabile, noting that .
his organization’s roughly 7,000 -
members were only a small portion
of freelance writers. The National
Writers Union’s  clearinghouse
would require writers to come for-
ward and sign up for its service io
make their already-published work
available for licensing.

Instead, publishers said the ruling
was a blow to the public interest in
easy access to information. “What's
sad is that this wholesale destruction

of historical records will not lead to .
any benefit to the writers seeking |
redress from the court,” said John F.

Sturm, president of the Newspaper -
Association of America. 5

Catherine Mathis, spokeswoman
for The New York Times Company,
said about 115,000 articles by 27,000
writers would be affected. Al ap-
peared in the paper from about 1980 =
to about 1995. The Times will begin :;
removing any affected articles as ™3
soon as possible from Lexis-Nexis
and other database services, to mini-
mize its potential lability. The
Times has created an online form

and set up phone lines for freelance
contributors who want their work to @7

remain available — (212) 556-8008% or %
8009 and (888) 814-2698. _

Robin Bierstedt, deputy general
counsel for Time Inc., which alsc was
suied by the group of freelance writ-
ers, said its magazines, including
Time and Fortune, would also hegin

remaving articles from its online da- =

tabases. “We have no choice but io
delete the articles,”” she said. She
said she did not know how many

articles were at issue. CoF

A spokesman for the Tribune Com- 1

pany, which owns The Chicago Trib-
une, The Los Angeles Times and
Newsday and also was a defendant,
said the company was siill assessing
the decision’s impact,

Michael Jacobs, vice president and
general counsel for Lexis-Nexis, a 3
defendant in the original suit and a
unit of the British-Dutch media com- @
pany Reed Elsevier, said it expected
to begin deleting articles from its
database within a few months.

“We are disappointed — it has the
effect of compromising our data-
base,” he said, adding that Lexis-
Nexis expected the loss to be minor
among its three billion documents
from 30,000 sources. Since 1979, Lex-
is-Nexis has paid publishers and oth-
ers for their contents and sold access
to the database to subscribers.

Mr. Jacobs and all the publishers
involved said the cost of deleting
articles would be minimal.

The American Library Associa-
tion applauded the decision. It noted
that the court referred to ‘‘numerous
models for distributing copyrighted
works and remunerating authors for
their distribution’ and suggested the
lower court might develap a solution,
Librarians’ groups also noted that
libraries continue to provide public
access to the historical record of
periodicals and newspapers, and, un-
like Lexis-Nexis, libraries do not
charge a fee,

Y
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Court Says Writers Keep Right
to Their Work in Databases -
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By LINDA GREENHOUSE g

WASHINGTON, June 25 — T_he
Supreme Court ruled today that a
group of newspaper and magazine
publishers infringed the copyrights N
of freelance contributors by making
their articles accessible without per-
missien in electronic databases after _ -
publication.

As a result, the publishers, mclud—
ing The New York Times, face the . \
- prospect of paying substantial dam- - N

ages to the six freelancers whd _y)
brought the lawsuit in 1993 and per- \
haps to thousands of others who havé ‘"‘i,,_
joined in three class-action lawsuitg
against providers of electronic data- .
bases, which the court also found
liable for copyright infringement té-:
day. [Excerpts, Page Al4.] ol

The court did not rule today on a _ . -
remedy for the violation that it found
in a 7-to-2 majority opinion by Jus-
tice Ruth Bader Ginsburg. The case
now returns to Federal District
Court in Manhattan. In a 1999 ruling
against the publishers, the United
States Court of Appeals for the Sec-
ond Circuit did not address the reme:
dy issue. There are a number -of
unresolved questions that were not
part of the Supreme Court case and
that may take months or years to
resolve, lawyers involved in the case
said today.

The Times and the other publish: =
ers, Time Inc. and Newsday, had
warned the Supreme Court that a
finding of liability would lead them to

- remove freelance contributions frorm
the databases, a threat that the couri
appeared to have found something of
an irritant.

‘“Speculation about future harms -
is no basis for this court to shrink - |

~authorial rights,”” Justice Ginsburg — |

| said. Referring to the licensing ar- . |
rangements that are commonly used |
to apportion royalties in the music . |
industry, she said the parties to the - |
case “may draw on numerous mod- - ‘:
- |

|

Continuecd on Page Al4
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Continued From Page Al

“els for distributing copyrighted
qr13\_!_01r(is and remunerating authors for
;ﬁpje_ir distribution."”

';5 . Arthur Sulzberger Jr., chairman of

_iﬂh}‘le New York Times Company and

. rpublisher of The Times, said today

MMtk the company ‘‘will now under-

_ fake the difficuit and sad process of

“¥émoving significant portions from

fitselectronic historical archive.” He

% Hdded, “Unfortunately, today’s deci-

#8fon means that everyone loses.”

20 the Times Company said in a

statement that freelance writers who

“Ayanted their articles to remain in the

eléetronic archives should notify the

“¢dmpany.

‘2if'Since the mid-1990’s, The Times
5#1d most other publishers that use
Yltvpelance work have required au-
“2thors to waive their electronic repub-
Z'fication rights. For that reason, the

decision today has little prospective
Zifnportance in terms of changing
2%urrent industry practice. But liabil-
arigy for past infringement could be
siggngiderable, depending in part on
-’how the lower courts deal with com-
-ljplex statute of limitations issues. It is

¢ jrmtclear, for example, whether there

: -yhas been a new infringement each

; qidime a freelance article has been
;5'§;14@ge available for viewing on a us-

er’s computer screen.

1i 5 Jonathan Tasini, president of the

-xNational Writers Union and the lead
© juplaintiff in the lawsuit, said in a
' eftatement, “Now it's time for the
i  media industry to pay creators their _
i aefair share and let’s sit down and

«gli€Botiate over this today.”

sigIn 1993, the union, which has 7,000

;zjpembers, set up a “publication
: .-ﬁpights clearinghouse’” through which
I ‘gWriters can register their work and
' ‘;.publishers can track copyright own-

Supreme Court Says V
1ave Rights to Online

ership and payment obligations.

The case, New York Times Com-
pany v. Tasini, No. 00-201, dealt only
with freelance work; publishers own
the copyright on articles produced by
staff members.

The three publishers in the case
license their contents to Lexis/ Nexis,
an electronic database by which indi-
vidual articles are retrieved in a
text-only format, The Times has a
separate arrangement with ancther
defendant in the case, University Mi-
crofilms International, which Tepro-
duces Times material in other alec-
tronic formats that also result in the
display of individual articles.

It was this feature ~— that what the
electronic user retrieves, views or

downloads is an individual article,

divorced from its original context -
that was most significant for the
court’s legal analysis,

The case called on the court to

interpret a section of the Copyright

Act of 1976 that gives newspapers
and magazines, which hold a collec-
tive copyright in the entirety of each
issue, the right also to publish “any
revision of that collective work.”

The question for the court was '

whether the electronic version was a
revision or something else, in which
case the copyright on individual arti-
cles would revert to any freelance
contributors who had not agreed to
give up that right.

The publishers argued that the
electroric versions were simply a
technologically more sophisticated
version of the printed issues that

.should be seen as a mere “revision”

under the “media-neutral” approach

of the Copyright Act.

In a dissenting opinion, Justice
John Paul Stevens, who was joined
by Justice Stephen G. Breyer, said
there was nothing more to the cage
than that. ‘

SR 3
Susan B. Markisz for The New Yark Times

Jonathan Tasini, president of the Natio.nal Writers Union, with a lithograph of a workers protest,

Little change in
current practice but
liability for past
infringement.

“Neither the conversion of the
print publishers’ collective works
from printed to electronic form, nor
the transmission of those electronic
versions of the collective works to
the electronic databases, nor even
the actions of the electronic databas-
es once they receive those electronic
versions does anything to deprive
those electronic versions of their sta-
tus as mere ‘revisions’ of the original
collective works,” Justice Stevens

said.

But Justice Ginsburg’s majority
opinion said the publishers’ “encom-
passing construction” of their repub-
lication privilege was ““unaccept-
able.” She said the massive data-
base, encompassing many published
issues, “no more constitutes a ‘revi-

sion’ of each constituent edition than -

a 400-page novel quoting a sonnet in
passing would répresent a ‘revision’

of that poem.”

The electronic databases are nat
sitply modern versions of old-fagh-
ioned microfilm, Justice Ginsburg
said. Even though a microfilm roll
combines multiple editions, “the
user first encounters the article in
context,” she said, in contrast to
someone calling up an article on
their computer, where individual ar-
ticles “appear “‘disconnected from

their original context.” ) _

She said the principle of media
neutrality ‘“‘should protect the au-
thors’ rights in the individual articles
to the extent those articles are now
presented individually, outside the
collective work context, within the
databases’ new media.” ]

" The court may soon have a chance

to expand on the role of context that
Justice Ginsburg emphasized. Na-
tional Geographic said today that it
would soon file an appeal to the Su-
preme Court from a ruling by the
federal appeals court in Atlanta,
which said that a 30-disc CD-ROM
set that reproduced every page of
every issue of the magazine was a
new work rather than a revision,
even though each article appeared in
its original context.

By The New York Times

L

WASHINGTON, June 25 — Following are
kcerpls from the Supreme Court's ruling

‘Such a storage and
- retrieval system

(much less all freelance articles in any data-
bases) must issue. The parties (authors and
publishers) may enter into an agreement al-
lowing continued electronic reproduction of
the authors’ works; they, and if necessary the

gement Case

23, 1990, edition.” . ]
In contrast, T think that a proper respect
for media neutrality suggests that The New
York Times, reproduced as a collection of
individual ASCII files, should he treated as a

THE REACTION

Publishers Set
To Remove
Older Articles
From Files

By DAVID D. KIRKPATRICK

Newspaper and magazine publish-
ers, reacting to the Supreme Court’s
ruling that freelance writers retain
some rights to the electronic use of
their previously published work, be-
gan preparing yesterday to cull thoy-
sands of articles from Lexis-Nexis
and other online databases while po-
sitioning themselves for the next
round in the battle with writers’
groups.

The court passed the case back to
a lower court to determine what
damages the publishers may owe the
writers. Writers, meanwhile, have
filed similar lawsuits seeking class-
action status for freelancers,

The publishers involved said some
older articles would start disappear-
ing from online databases in the next
few months, but the full impact of
yesterday’s verdict, including paten-
tial damages, remained uncertain. .

Since 1993, when a group of writers
filed the case, most publications
have modified their contracts specif-
ically to include the right to digital
reuse, 50 only work before the mid-
1990°s is affected. There are also
issues about the statute of.limita-

‘tions for this form of copyright in-

fringement that courts have not yet
settled.

Leon Friedman, a law professor at
Hofstra University who filed a brief
on behalf of an authors’ trade group,
said the case would have few impli-
cations for the digital use of other
media like books, music or film be-
cause of differences in the specific
contracts used in other industries,

Both publishers and freelance
writers immediately began looking
ahead. Jonathan Tasini, president of
the National Writers Union and a
plaintiff in the original suit, called on

‘publishers to settle the suits by nego-

tiating with his organization. In 1993
it set up a clearinghouse for licensing
the electronic use of freelance writ-
ers’ work. He said the clearinghouse
would resemble similar organiza-
tions in the music industry for dis-
tributing fees to musicians and song-
writers,
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take the difficult and sad process of
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The Times Company said in a
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bllishers can track copyright own-

53

pany v. Tasini, No, 00-201, dealt only
with freelance work; pubhshers own
the copyright on articles produced by
staff members.

The three publishers in the case
license their contents to Lexis/Nexis,
an electronic database by which indi-
vidual articles are retrieved in a
text-only format. The Times has a
separate arrangement with another
defendant in the case, University Mi-
crofilms Internatlonai which repro-
duces Times material in other elec-
tronic formats that also result in the
display of individual articles.

It was this feature — that what the
electronic user retrieves, views or
downloads is an individual article,
divorced from its original context -
that was most significant for the
court’s legal analysis.

The case called on the court to
Interpret a section of the Copyright
Act of 1976 that gives newspapers
and magazines, which hold a collec-
tive copyright in the entirety of each
issue, the right also to publish “any
revision of that collective work.”

The question for the court was
whether the electronic version was a
revision or something else, in which
case the copyright on individual arti-
cles would revert to any freelance
contributors who had not agreed to
give up that righi.

The publishers .argued that the
electronic versions were simply a
technelogically more sophisticated
vergion of the printed issues that
should be seen as a mere “revision”
under the “media-neutral’” approach

‘of the Copyright Act.

In a dissenting opinion, Justice
John Paul Stevens, who was joined
by Justice Stephen G. Breyer, said
there was nothing more to the case
than that,

Susan B. Markisz for The New York Times

Jonathan Tasini, president of the National Writers Union, with a lithograph of a workers protest.

Little change in
current practice but
liability for past
infringement.

“Neither the conversion of the
print publishers’ collective works
trom printed to electronic form, nor
the transmission of those electronic
versions of the collective works to
the electronic databases, nor even
the actions of the electronic databas-
€s once they receive those elecironic
versions does anything to deprive
those electronic versions of their sta-
tus as mere ‘revisions’ of the original
collective works," Justice Stevens

said.

But Justice Ginsburg’s majority
opinion said the publishers’ “‘encom-
passing construction’ of their repub-
lication privilege was ‘“‘unaccept-
able.” She said -the massive data-
base, encompassing many published
issues, ‘‘no more constitutes a ‘revi-
sion’ of each constituent edition than
a 400-page novel queting a sonnet in
passing would represent a ‘revision’
of that poem.”

The electronic databases are not
simply modern versions of old-fash-

ioned microfilm, Justice Ginsburg .

said. Even though a microfilm roll
combines multiple editions, ‘the
user fiest encounters the article in
context,” she said, in contrast to
someone calling up an article on
their computer, where individual ar-
ticles appear “disconnected from

their original context.”

She said the principle of media
nentrality ‘'should protect the au-
thors’ rights in the individual articles
to the extent those articles are now
presented individually, outside the
collective work context, within the
databases’ new media.”

" The court may scon have a chance

to expand on the role of context that
Justice Ginsburg emphasized. Na-
tional Geographic said today that-it
would scon file an appeal to the Su-
preme Court from a ruling by the
federal appeals court in Atlanta,
which said that a 30-disc CD-ROM
set that reproduced every page of
every issue of the magazine was a
new work rather than a revision,
even though each article appeared in
its original context.

By The New York Times

b : WASHINGTON, June 25 — Fellowing are
Xcerpts from the Supreme Court’s ruling
-%Hgday that publishers, by making their con-
‘ ent nts accessible through electronic databases,
,rmged the copyrights of freelance contribu-

FROM THE DECISION
By Justice Ginsburg

= This copyright case concerns the rights of
: eelance authors and a presumptive privilege
[, t_fle1r publishers. The litigation was initiated
“By §ix freelance authors and relates to articles
ey contributed to three print periodicals
N0 newspapers and one magazine). Under
igreements with the periodicals’ publishers,

t.without the freelancers’ consent, two com-

freelancers’ articles — along with all other
articles from the periodicals in which the
réelancers’ work appeared — into three data-
bases. Whether written. by.a freelancer or

ter database companies placed copies of the

‘Such a storage and
retrieval system
effectively overrides the
authors’ exclusive right.’
JUSTICE GINSBURG

teria, and containing articles from vast num-
bers of editions. In response to patron re-
quests, an inhumanly speedy librarian would
search the room and provide copies of the
articies matching patron-specified criteria.
Viewing this strange library, one could
not, consistent with ordinary English usage,
characterlze the articles ‘“as part of”" a “‘revi-
sion” of the editions in which the articles first
appeared. In substance, however, the databas-
es differ from the file room only to the extent
they aggregate articles in electronic packages
(the LEXIS/NEXIS central discs or U.M.L
[Unwer51ty Mrcrcfﬂms Internatmnal] CD-

(much less all freelance articles in any data-
bases) must issue. The parties (authors and
publishers) may enter into an agreement al-
lowing continued electronic reproduction of
the authors’ works; they, and if necessary the
courts and Congress may draw on numerous
models for distributing copyrighted works
and remunerating authors for their distribu-
tion. In any event, speculation about future
harms is no basis for this court to shrink
authorial rights Congress established in Sec-
tion 201(c). Agreeing with the Court of Ap-
peals that the publishers are liable for in-
fringement, we leave remedialissues open for
initial airing and decision in the District
Court. ... We conclude that the electronic
publishers infringed the authors’ copyrights
by reproducing and distributing the articles in
a manner not authorized by the authors and
not privileged by Section 201(c). We further
conclude that the print publishers infringed
the authors’ copyrights by authorizing the
electronic publishers to place the articles in
the databases and by aiding the electronic
publishers in that endeavor. We therefore
affirm the judgment of the Court of Appeals.
It is so ordered,

23, 1890, edition.”

In contrast, I think that a proper respect
for media neutrality suggests that The New
York Times, reproduced as a collection of
individual ASCII files, should be treated as a
“‘revision’ of the original edition, as long as
each article explicitly refers to the original
collective work and as long as substantially
the rest of the collective work is, at the same
time, readily accessible to the reader of the
individual {file. In this case, no one disputes
that the first pieces of information a user sees
when looking at an individual ASCII article
file are the name of the publication in which
the article appeared, the edition of that publi-
cation, and the location of the article within
that edition. I agree with the majority that
such labeling alone is insufficient to establish
that the individual file exists as part of a
revision of the original collective work. But
such labeling is not all there is in the group of
files sent to the electronic databases. ...

To see why an electronic version of The
New York Times made up of a group of
individual ASCII article-files, standing alone,
may be considered a Section 201(c) revisiaon,
suppose that, instead of transmitting to
NEXIS the articles makingﬂ a particular

From Files :
By DAVID D. KIRKPATRICK !

Newspaper and magazine publish-
ers, reacting to the Supreme Court’s
ruling that freelance writers retaih
some rights to the electronic use of
their previously published work, be-
gan preparing yesterday to cull thou-
sands of articles from Lexis-Nexis
and other online databases while po-
sitioning themselves for the next
round in the battle with writers’
Eroups.

The court passed thie case back to
a lower court to determine what
damages the publishers may owe the
writers. Writers, meanwhile, have
filed similar lawsuits seeking class-
action status for freelancers.

The publishers involved said some
older articles would start disappear-
ing from anline databases in the next
few months, but the full impact of
yesterday’s verdict, including poten-
tial damages, remained uncertain.:

Since 1993, when a group of writers
filed the case, most publications
have modified their contracts specif-
jcally to include the right to digital
reuse, so only work before the mid-
1990°s is affected. There are also
issues about the statute of limita-
tions for this form of copyright in-
fringement that courts have not yet
settled.

Leon Friedman, a law professor at
Hofstra University who filed a brief
on behalf of an authors’ trade group,
said the case would have few impli-
cations for the digital use of other
media like books, music or film be-
cause of ditfferences in the specific
contracis used in other industries.

Both publishers and freelance
writers imrmediately began leoking
ahead. Jonathan Tasini, president of

the National Writers Union and a

plainiiff in the original suit, called on
publishers to settle the suits by nego-
tiating with his organization, In 1993
it set up a clearinghouse for licensing
the electronic use of freelance writ-
ers’ work, He said the clearinghouse
would resemble similar organiza-
tions in the music industry for dis-
tributing fees to musicians and song-
writers,

Publishers, however, called Mr.

Tasini’s plan unworkable, noting that-

his organization’s roughly 7,000
members were only a small portion
of freelance writers. The Nationai
Writers Union's  clearinghouse
would require writers to come for-
ward and sign up for its service to
make their already-published work
available for licensing.

Instead, publishers said the ruling
was a blow to the public interest in
easy access to information. “What’s
sad is that this wholesale destruction
of historical records will not lead to
any benefit to the writers seeking
redress from the court,” said John F.
Sturm, president of the Newspaper
Assocratmn of America.

Catherine Mathis, spokeswoman
for The New York Times Company,
said about 115,000 articles by 27,000
writers would be affected. All ap-
eared in the naner fromy alonit TGR0




reprLilicn D) Justice Ruin bader Ginsburg, Jus-
€€ John Paul Stevens wrote the dissent.

FROM THE DECISION
By Justice Ginsburg

+ This copyright case concerns the rights of
elance authors and a presumptive privilege
heir publishers. The litigation was initiated
§ix freelance authors and relates to articles
Yy contributed to three print periodicals
‘0 newspapers and one magazine). Under
greements with the periodicals’ publishers,
ut-without the freelancers’ consent, two com-
puter database companies placed copies of the
freelancers’ articles — along with all other
articles from the periodicals in which the

€elancers’ work appeared — into three data-
bases, Whether written by a freelancer or

staff member, each article is presented to, '

and retrievable by, the user in isolation, clear
of the context the original print publication
presented. The freelance authors’ compiaint
alleged that their copyfights had. been in-

slringed by the inclusion of their articles in the
databases. The publishers, in response, relied
on.the privilege of reproduction and distribu-
tiorl accorded them by Section 201(c) of the
Copyright Act, which provides:

.. “"Copyright in each separate contribution
td’a collective work is distinct from copyright
in'the collective work as a whole, and vests
inittally in the author of the contribution. In
ther absence of an express transfer of the
copyright or of any rights under it, the owner
of copyright in the collective work is pre-
sumed t0 have acquired only the privilege of
reproducing and distributing the contribution
as part of that particular collective work, any
revision of that collective work and any later
collective work in the same serfes.”

Specifically, the publishers maintained
“wiliat, as copyright owners of collective works,
§ i.e, the original print publications, they had
merely exercised *“‘the privilege” Section
201(cy accords them to “reproduce and dis-
tribute” the author’s discretely copyrighted
4 contribution. . . .

: For the purpose at hand — determining
Whether the authors’ copyrights have been
infringed — an analogy to an imaginary i-
Bifary may be instructive. Rather than main-
ifling intact editions of periodicals, the li-
Brary would contain separate copies of each
ki . i R
ticle, Perhaps these copies would exactly
réproduce the periodical pages from which
tre.articles derive (if the model is GPO [Gen-
exal Periodicals OnDisc}); perhaps the copies
would contain enly typescript characters, but
§ill"indicate the original periodical’s name
gf_‘d date, as well as the article’s headline and

o

S

age number (if the model is NEXIS or NYTO
New York Times OnDisc]). The library
ould store the folders containing the articles
‘a file room, indexed based on diverse cri-

contribution and immigration cases are
available from The New York Tines on
‘the Web:

www.nytimes.com
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teria, and containing articles from vast num-
bers of editions. In response to patron re-
quests, an inhumanly speedy librarian would
search the room and provide copies of the
articles matching patron-specified criteria.

Viewing this strange library, one could
not, consistent with ordinary English usage,
characterize the articles ““as part of* a “revi-
sion” of the editions in which the articles first
appeared. In substance, however, the databas-
es differ from the file room only to the extent
they aggregate articles in electronic packages
(the LEXIS/NEXIS central discs or U.M.I,
[University -Microfilms Internationai] CD-
ROMs), while the file room stores articles in
spatially separate files. The crucial fact is
that the databases, like the hypothetical li-
brary, store and retrieve articles separately
within a vast domain of diverse texts. Such a
storage and retrieval system effectively over-
rides the authors’ exclusive right to control
the individual reproduction and distribution of
each article, :

The publishers claim the protection of
Section 201(c) because users can manipulate
the databases to generate search resulis con-
sisting entirely of articles from a particular
periodical edition. By this logic, Section 201(c)
would cover. the hypothetical library if, in
response to a request, that library’s expert
staff assembled all of the articles from a
particular periodical edition. However, the
fact that a third party can manipulate a
database o produce a’ noninfringing docu-
ment does not mean the database is not in-
fringing. Under Section 201(c), the question is
not whether a user can generate a revision of
a collective work from a database, but wheth-
er the database itself perceptibly presents the
author’s contribution as part of a revision of

the collective work. That result is not accom-

plished by these databases, .
The publishers finally invoke Sony Corp.
of America v. Universal City Studios, Inc.,

(1984). That decision, however, does not genu- =

inely aid their argument. Sony held that the
*‘sale of copying equipment” does not consti-
tute cantributory infringement if the equip-
ment is “capable of substantial noninfringing
uses.” The publishers suggest that their data-
bases could be liable only under a theory of
contributery infringement, based on end-user
conduct, which the authors did not plead. The
electronic publishers, however, are not mere-
ly selling “equipment’; they are selling cop-
fes of the articles. And, as we have explained,
it is the copies themselves, without any ma-
nipulation by users, that fall outside the scope
of the Section 201 (c) privilege.

The publishers warn that a ruling for the
authors will have ‘‘devastating” conse-
quences. The databases, the publishers note,
brovide easy access to complete newspaper
texts going back decades. A ruling for the
authors, the publishers suggest, will punch
gaping holes in the electronic record of histo-
ry. The publishers' concerns are echoed by
several historians, but discounted by several
other historians.

Notwithstanding the dire predictions
frem some §uarters, it hardly follows from
today’s decision that an injunction against the
inclusion of these iZZticles in the databases

tion. Il any event, speculation about future
harms is no basis for this court to shrink
authorial rights Congress established in Sec-
tion 201(c). Agreeing with the Court of Ap-
peals that the publishers are liable for in-
fringement, we leave remedial issues open for
initial airing and decision in the District
Court. ... We conclude that the electronic
publishers infringed the authors® copyrights
by reproducing and distributing the articles in
a manner not authorized by the authors and
not privileged by Section 201(c). We further
conclude that the print publishers infringed
the authors’ copyrights by authorizing the
electronic publishers to place the articles in
the databases and by aiding the electronic
publishers in that endeavor. We therefore
affirm the judgment of the Court of Appeals.
It is so ordered.

FROM THEDISSENT
By justice Stevens

Thig case raises an issue of first impres-
sion concerning the meaning of the word “re-
vision'” as used in Section 201(c} of the 1976
revision of the Copyright Act of 1908, Ironical-
ly, the court today seems unwilling to ac-
knowledge that changes in a collective work
far less extensive than those made to prior
copyright law by the 1976 “‘revision” do not
merit the same characterization. . ..

No one doubts that The New York Times
has the right to reprint its issues in Braille, in
a foreign language or in microform, even
though such revisions might look and feel
quite different from the original. Such differ-
ences, however, would largely result from the
different medium being employed. Similariy,
the decision to convert the single collective
work newspaper into a collection of individual
ASCII files can: be explained as little more
than a decision that reflects the different
nature of the electronic medium. -Just as the
paper version of The New York Times is
divided into “‘sections” and “pages” in order
to facilitate the reader’s navigation and ma-
nipulation of large batches of newsprint, so too
the decision to subdivide the electronic ver-
sion of that collective work into individual
article files facilitates the reader’s use of the
electronic information. The bare-bones nature
of ASCII text would make trying to wade
through a single ASCII file containing the
entire content of a single edition of The New
York Times an exercise in frustration.

Although the court does not separately
discuss the gquestion whether the groups of
files that The New York Times sends to the
electronic databases constitute *‘revisions,”
its reasoning strongly suggests that it would
not accept such a characterization. The ma-
jority, for example, places significant empha-
sis on the differences between the varfous
electronic databases and microform, a medi-
um that admittedly qualifies as a revision
under Section 201(c). As with the conversion
of individual editions into collections of sepa-
rate article-files, however, many of the differ-
ences between the electrgnic versions and
microform are necessitated by the electronic
medium. The court therefore appears to back
away from principles of media neutrality
when it implicitly criticizes ASCII-text files
for their inability to reproduce “Remember-
ing Jane’’ “in the very same position, within a
film reproduction of the entire Magazine, in
turn awithin a reproduction of the entire Sept,

the rest of the collective work is, at the same
time, readily accessible to the reader of the
individual file. In this case, no one disputes
that the first pieces of information a user sees

* when locking at an individual ASCII article

file are the name of the publication in which
the article appeared, the edition of that pubti-
cation, and the location of the article within
that edition. I agree with the majority that
such labeling alone is insufficient to establish
that the individual file exists as part of a
revision of the original collective work. But
such labeling is not all there is in the group of
files sent to the electronic databases. ...

To see why an electrenic version of The
New York Times made up of a group of
individual ASCII article-files, standing alone,
may be considered a Section 201(c) revision,
suppose that, instead of transmitting to
NEXIS the articles making up a particular
day's edition, The New York Times saves all
of the individual files on a single floppy disk,
labels that disk “New York Times, October 31,
2000,” and sells copies of the disk to users as
the electronic version of that day’s New York
Times. The disk reproduces the creative, edi-
torial selection of that edition of The New
York Times. The reader, afier all, has at his
fingertips substantially all of the relevant
content of the Oct, 31 edition of the collective
work. Moreover, each individual article
makes explicit reference to that selection by

“The court therefore
appears to back away

- from principles of media

neutrality.”
]USTICE STEVENS

including tags that remind the reader that it is
a part of The New York Times for Oct. 31,

. 2000. Such a disk might well constitute ““that

particular collective work™; it would surely
qualify as a “‘revision” ef the original collec-
tive work. Yet all the features identified as
essential by the majority and by the respond-
ents would still be lacking. An individual look-
ing at one of the articles contained on the disk
would still see nore of the original formatting
context and would still be unable to flip the
page.... . '

Users like Douglas Brinkley do not go to
NEXIS because it containg a score of individ-
uai articles by Jonathan Tasini. Rather, they
go to NEXIS because it contains a comprehen-
sive and easily searchable collection of (in-
tact) periodicals.

Because it is likely that Congress did not
consider the question raised by this case when
drafting Section 201(c), because I think the
District Court’s reading of that provision is
reasonable and consistent with the siatute’s
purposes, and because the principal goals of
copyright policy are better served by that
reading, I would reverse the judgment of the
Court of Appeals. The majority is correct that
we cannot know in advance the effects of
today’s decision on the comprehensiveness of
electronic databases. We can be fairly certain,
however, that it will provide little, if any,
beriefit to either authors or readers.

members were only a small portion
of freelance writers. The National
Writers  Union’s  clearinghoyse
would require writers to come. for-
ward and sign up for its service to
make their already-published work
available for licensing.

Instead, publishers said the ruling
was a blow to the public interest in
easy access to information. “What’s
sad is that this wholesale destruction
of historical records will not lead to
any benefit to the writers seeking
redress from the court,” said John F.
Sturm, president of the Newspaper
Assqciation of America.

Catherine Mathis, spokeswoman
for The New York Times Company,
said about 115,000 articles by 27,000
writers would be affected. All ap-
peared in the paper from about 1980
to about 1995. The Times will begin
removing any affected articles as
soon as possible from Lexis-Nexis
and other database services, to mini-
mize its potential Hability. The
Times has created an online form
and set up phone lines for freelance
contributors who want their work to
remain available — (212) 556-8008 or
5009 and (888) 814-2698. '

Robin Bierstedt, deputy general
counsel for Time Inc., which also was
sued by the group of freelance writ-
ers, said its magazines, including
Time and Fortune, would also begin
removing articles from its online da-
tabases. “We have no choice but to
delete the articles,” she said. She
said she did not know how many
articles were at issue. B

A spokesman for the Tribune Com-

"pany, which owns The Chicago Trib:

une, The Los Angeles Times afid
Newsday and also was a defendant,
said the company was still assessing
the decision’s impact. .

Michagl Jacobs, vice president and
general counsel for Lexis-Nexis, a
defendant in the original suit and a
unit of the British-Dutch media com-
pany Reed Elsevier, said it expected
to begin deleting articles from its
database within a few months.

“We are disappoinied — it has the
effect of compromising our data-
base,” he said, adding that Lexis-
Nexis expected the Ioss to be minor
among its three billion documenis
from 30,000 sources, Since 1979, Lex-
is-Newis has paid publishers and oth-
ers for their contents and sold access
to the database to subscribers. '

Mr. Jacohs and all the publishers
involved said the cost of deleting
articles would be minimal.

The American Library Associa-
tion applauded the decision. It noted
that the court referred io “numerous
models for distributing copyrighted
works and remunerating authors for
their distribution’” and suggested the
lower court might develop a solution.
Librarians’ groups also noted that
libraries continue to provide public
access to the historical record of
periodicals and newspapers, and, un-
like Lexis-Nexis, libraries do not
charge a fee. - N




By The New York Times

Gy that publishers, by making thetr con-
nis accessible through electronic datobases,

",l,@.rs The vote in New York Times Company v.
Fasini was 7 to 2. The majority opinion was

& ayntten by Justice Ruth Bader Ginsburg; Jus-

#iée John Paul Stevens wrote the dissent.

FROM THE DECISION
By justice Ginsburg

w7, This copyright case concerns the rights of
freelance authors and a presumptive privilege
eir publishers. The litigation was initiated
53 §ix freelance authors and relates to articles
ey contributed to three print periodicals
wo newspapers and one magazine). Under
agreemerds with the periodicals” publishers,

pliter database companies placed copies of the
freelancers’ articles - along with all other
articles from the periodicals in which the

gelancers’ work appeared — into three data-

bases. Whether written by a freelancer or

staff member, edch articte is presented io,
and retrievable by, the user in isolation, clear
of the context the original print publication
presented, The freelance authors’ complaint
alleged that their copyrights had been in-

#iringed by the inclusion of their articles in the

iy

"m*

R e

databases. The publishers, in response, relied
oR the privilege of reproduction and distribu-
tiod accorded them by Section 201(c) of the
Copyright Act, which provides:

... ‘Copyright in each separate contribution
to’ a collective work is distinct from copyright
i’ the collective work as a whole, and vests
initially in the author of the contribution. In
the: absence of an express transfer of fthe
copyright or of any rights under it, the owner
of copyright in the collective work is pre-
sumed to have acquired only the privilege of
reproducing and distributing the centribution
as part of that particular collective work, any
revision of that collective work and any later
collective work in the same series.”

Specifically, the publishers maintained

"..Hl.git as copyright owners of collective works,

i.e., the original prmt publications, they had
merely exercised ‘‘the privilege” Section
201(c) accords them to “reproduce and dis-
tribute’” the author’s discretely copyrighted
contribution. .

ﬁsﬁﬁ For the purpose at hand — determining
] ether the. authors’ copyrights have been -

mfx;mged — an analogy to an imaginary li-
grf,ary may be instructive. Rather than main-

ding intact editions of periodicals, the ii-
hrary would contain separate copies of each
artlcie Perhaps these copies would exactly
I pjroduce the periodical pages from which
the-articles derive (if the model is GPO [Gen-
eral Periodicals OnDisc]) ; perhaps the copies
would contain only typescript characters, but
gtill indicate the original periodical’s name
and date, as well as the article’s headline and

New York Times OnDisc]). The Llbrary
would store the folders containing the articles
file room, indexed based on diverse cri-

: ?age number (if the model is NEXIS or NYTO

ON @HE WEB

. available from The New York Times on
¥the Web: :
‘ www.nytimes.com

o

mnged the copyrzghts of freelance contribu-

but-without the freelancers’ consent, two com-

‘Such a storage and
retrieval system
effectively overrides the
authors’ exclusive right.’

JUSTICE GINSBURG

teria, and containing articles from vast num-
bers of editions. In response to patron re-

- quests, an inhumanly speedy librarian would
-search the room and provide copies of the

articles matching patron-specified criteria.
Viewing this strange library, one could
not, consistent with ordinary English usage,
characterize the articles “as part of’’ a “‘revi-
sion” of the editions in which the articles first
appeared. In substance, however, the databas-
es differ from the file room only to the extent
they aggregate articles in electronic packages
(the LEXIS/NEXIS central discs or UM.I,
[University Microfilms International] CD-

- ROMSs). while the file room stores articles in

spatially separate files. The crucial fact is
that the databases, like the hypothetical li-
brary, store and retrieve articles separately
within a vast domain of diverse texts. Such a
storage and retrieval system effectively over-
rides the authors’ exclusive right to control
the individual reproduction and distribution of
each article.

The publishers claim the protectmn of
Section 201 (c) because users ¢an manipulate
the databases to generate search results con-
sisting entirely of articles from a particular
periodicat edition. By this logic, Section 201{c)

would cover the hypothetical library if, in-

response to a request, that library’s expert
staff assembled all of the articles from a
particular perigdical edition. However, the
fact that a third. party can manipulate a

database to produce a noninfringing docu-

ment does not mean the database is not in-
fringing. Under Section 201(c), the questicn is
not whether a user can generate a revision of
a collective work from a database, but wheth-

et the database itself perceptibly presents the -

author’s contribution as part of a revision of

the collective work. That result is not accom-

plished by these databases.

The publishers finally invoke Sony Corp.
of America v. Universal City Studios, Inc.,
(1984). That decision, however, does not genu-
inely aid their argument. Sony held that the
“sale of copying equipment” does not consti-
tute contributory infringement if the equip-
ment is “‘capable of substantial roninf{ringing
uses.” The publishers suggest that their data-
bases could be liable only under a theory of
contributory infringement, based on end-user’
conduct, which the authors did not plead. The
electronic publishers, however, are not mere-
ly selling “equipment’’; they are selling cop-
ies of the articles. And, as we have explained,
it is the copies themselves, without any ma-
nipulation by users, that fall outside the scope
of the Section 201(c) privilege.

The publishers warn that a ruling for the
authors will have “devastating’” conse-
quences. The databases, the publishers note,
provide easy access to complete newspaper
texts going back- decades. A ruling for the
authors, the publishers suggest, will punch
gaping holes in the electronic record of histo-
ry. The publishers’ concerns are echoed by
several historians, but discounted by several
other historians,

Notwithstanding the dire predictions

- from some quarters, it hardly follows.from

today’s decision that an injunction against the
inciusion of these &iicles in the databases

“

(much less all freelance articles in any data-
bases) must issue, The parties (authors and
publishers) may enter into an agreement al-
lowing continued electronic reproduction of
the authors’ works; they, and if necessary the
courts and Congress, may draw on numerous
wiodels for distributing copyrighted works
and remunerating authors for their distribu-
tion. In any event, speculation about future
harms is no basis for this court to shrink

. authorial rights Congress established in Sec-

tion 201(c). Agreeing with the Court of Ap-
peals that the publishers are liable for in-
fringement, we leave remedial issues open for
initial airing and decision in the District
Court. ... We conclude that the electronic
publishers infringed the authors’ copyrights
by reproducing and distributing the articles in
a manner not authorized by the authors and
not privileged by Section 201(c). We further
conclude that the print publishers infringed
the authors' copyrights by authorizing the
electronic publishers to place the articles in
the databases and by aiding the electronic
publishers in that endeavor. We therefore

affirm the judgment of the Court of Appeals.

It is so ordered.

" FROM THE DISSENT
By Justice Stevens

This case raises an issue of first impres-
sion concerning thé meaning of the word “‘re-
vision’” as used in Section 201(c) of the 1976
revision of the Copyright Act of 1609, [ronical-
ly, the court today seems unwilling to ac-
knowledge that changes in a collective work
far less extensive than those made to prior
copyright law by the 1976 “revision™ do net
merit the same characterization. ...

No one doubts that The New York Times
has the right to reprint its issues i Braille, in
a foreign language or in microform, even
though such revisions might look and feel
quite different from the original. Such differ-
ences, however, would largely resuit from the
different medium being employed. Similarly,
the decision to convert the single collective
work newspaper into a collection of individual
ASCII files can be explained as little maore
than a decision that reflects the different
nature of the electrenic medium. -Just as the
paper version of The New York Times is
divided into “sections” and “‘pages” in order
to facilitate the reader’s navigation and ma-
nipulation of large batches of newsprint, so too
the decision to subdivide the electronic ver-
sion of that collective work into individual
article files facilitates the reader’s use of the
electronic information. The bare-bones nature
of ASCII text would make trying to wade
through a single ASCII file containing the
entire content of a single edition of The New
York Times an exercise in frustration.

Although the court does not separately
discuss the question whether the groups of
iiles that The New York Times sends to the
electronic databases constitute *“revisions,”
its reasoning strongly suggests that it would
not accept such a characterization. The ma-
jority, for example, places significant empha-
sis on the differences between the various
electronic databases and microform, a medi-
um that admittedly qualifies as a revision
under Section 201(c). As with the conversion
of individual editions into collections of sepa-
rate article-files, however, many of the differ-
ences between the electronic versions and

-microform are necessifated by the electronic

medium, The court therefore appears to back
away from principles of media neutrality
when it implicitly criticizes ASCII-text files
for their inability to reproduce ““Remember-
ing Jane' “in the very same position, within a
fitm reproduction of the entire Magazine, in
turn within a reproduction of the entire Sept,

Excerms From Opimons in the Copyright Infringement Case

23, 1950, edition.”

In contrast, I think that a proper resp:
for media neutrality suggests that The I
York Times, reproduced as a collection
individual ASCII files, should be treated as
“revision” of the original edition, as long
each article explicitly refers to the erigir
collective waork and as long as substantia
the rest of the collective wark is, at the sar
time, readily accessible to the reader of tl
individual file. In this case, no one disput
that the first pieces of informatien a user se

~ when looking at an individual ASCII artic

file are the name of the publication in whic
the article appeared, the edition of that pub.
cation, and the location of the article with:
that edition. I agree with the majority th
such labeling alone is insufficient to establis
that the individual file exists as part of
revision of the original collective work. Bi
such labeling is not all there is in the group ¢
files sent to the electronic databases. ...

To see why an electronic version of Th
New York Times made up of a group ¢
individual ASCII article-files, standing alone
inay be considered a Section 201(c) revision
suppose that, instead of transmitting t
NEXIS the articles making up a particulal
day’s edition, The New York Times saves al
of the individual files on a single floppy disk
labels that disk “New York Times, October 31.
2000,” and sells copies of the disk to users as
the electronic version of that day’s New York
Times. The disk reproduces the creative, edi-
torial selection of that edition of The New
York Times. The reader, after all, has at his
fingertips substantially all of the relevant
content of the Oct. 31 edition of the collective
work. Moreover, each individual article
makes explicit reference to that selection by

“The court therefore
appears to back away

from principles of media

neutrality.’
JUSTICESTEVENS

including tags that remind the reader that it is
a part of The New York Times for Cct, 31,
2000. Such a disk might well constitute “that
particular collectwe work” it would surely
qualify as a “revision” of the original collec-
tive work. Yet all the features identified as
essential by the majority and by the respond-
ents would still be lacking. An individual look-
ing at one of the articles contained on the disk
would still see none of the original formatting |,
context and would still he unable to flip the
page. ... '

Users like Douglas Brinkley do not go to
NEXIS because it contains a score of individ-
ual articles by Jonathan Tasini. Rather, they
g0 to NEXIS because it contains a comprehen-
sive and easily searchable collection of (in-
tact) periodicals. ;

Because it is likely that Congress did not
consider the question raised by this case when
drafting Section 201(c), because 1 think the |
District Court’s reading of that provision is
reasonable and consistent with the statute’s
purpeses, and because the principal goals of
copyright policy are better served by that
reading, I would reverse the judgment of the
Court of Appeals. The majority is correct that
we cannot know in advance the effects of
today’s decision on the comprehensiveness of
electronic databases. We can be fairly certain,
however, that it will provide little, if any,
berlefit to either authors or readers, !




FREELANCERS WIN-
IN GOPYRIGHT CASE .

Court Says Wnters Keep nght '

to Their Work in- Databases

By LINDA GREENHOUSE
WASHINGTON, June 25 — The

- Supreme Court ruled today that g--
. group of newspaper and magazine .‘“'

publishers infringed the copyrights?

of freelance contributors by making - SSE
- their articles accessible without per- . %

mission i electronic clatabases after

‘publication: = ' .

As a result, the publishers, includ:

ing The New York Times, face the %

prospect of paying substantial dams -
ages to the six freelancers who
brought the lawsuit in 1993 and per

Ai‘l- L
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«*tHE SUPREME COURT: Freelance Work

Eépvmams

Continued From Page Al

JVels for distributing copyrighted
" waords and remunerating authors for
s helr distribution.”

“Arthur Sulzberger Jr., chairman of
ile New York Times Company and

Rt the company ‘“will now under-

haps to thousands of others who havé ‘fs‘%movmg significant portions from
joined in three class-action lawsult.t; : “1tselectromc historical archive.” He

against providers of electronic datas .

bases, which the court also found

liable for copyright infringement to;

N

day. [Excerpts, Page Ald.]

The court did not rule today on a :

remedy for the viclation that it found
in a 7-to-2 majority opinien by Jus-

tice Ruth Bader Ginsburg. The case

now rveturns to Federal District
Court in Manhattan. In a 1939 ruling
against the publishers, the United
States Court of Appeals for the Sec:
ond Circuit did not address the reme-
dy issue. There are a number of

unresolved questions that were nof

part of the Supreme Court case aad
that may take months or years to
resolve, lawyers involved in the case

said today. i
The Times and the other pubhsh-

ers, Time Inc. and Newsday, had -

warned the Supreme Court that z ,;
finding of liability would lead them to -
- reinove freelance contrlbut;ons frcrn
the databases, a threat that the courf -

appeared to have found something of
an irritant.

**Speculation about future harms
is no basis for this court to shrink
authorial rights,” Justice Gmsbqrg

- said. Referring to the licensing ars
rangements that are commonly used -
. to apportion royalties in the music -

mdustry, she said the parties to the
case

‘may draw ON NUMErcus mod: -

dded “Unfortunately, today’s deci-
*smn means that everyone loses.”
ih The Times Company said in a
statement that freelance writers who
Tgianted their articles to remain in the

- eldetronic archwes should notify the

edmpany.

#iSince the mid-1990°, The Times
%ind most other publishers that use
’ffi'éeiance work have required au-
atl'mrs to waive their electronic repub-
hcatmn rights. For that reason, the
dec1smn today has' little prospective
iifnportance in terms of changing
“eurrent industry practice. But liabil-
Jfity . for past infringement could be
legnsiderable, depending in part on
/how the lower courts deal with com-

- iplex statute of limitations issues: It is
- gt clear, for example, whether there

s been a new infringement each
me a freelance article has been
rpade available for viewing on a us-
er’s computer SCreern.

' i Jonathan Tasini, president of the
N'atmnal Writers Union and the lead
p_lamtlff in the lawsuit, said in a
,ﬁthtement “Now it's time for the
- media industry to pay creators their

‘.{!ailr share and let's sit down and
- négotlate over this today.”

i +Jn 1893, the union, which has 7,000
. ,members

set up a “publication
pghts clearinghouse’ through which
iters can register their work and
ublishers can track copyright own-

rfmbl[sher of The Times, said today -
f
> take the difficult and sad process of

: Su sreme Court Says Writers
I Have Righis to Online Work

ership and payment obligations.

The case, New York Times Com-
pany v. Tasini, No. 00-201, dealt oniy

with freelance work ; publisiters own .

the copyright on articles produced by
staff members.

The three publishers in the case
license their contents to Lexis/Nexis,
an electronic database by which indi
vidual articles are retrieved in a
text-only format.- The Times has a
separate arrangement with -another
defendant in the case, University Mi-
crofilms Internatmnal which repro-
duces Times material in other elec-

tronic formats that also result in the

display of individual articles. :

It was this feature — that what the
electronic user retrieves, views or
downloads is an individual article,
divorced from its original context —
that was most significant for the
court’s legal analysis.

The case called on the court to
Interpret a section of the Copyright
Act of 1976 that gives newspapers
and magazines, which hold a collec-
tive copyright in the entirety of each
issue, the right also to publish “any
revision of that collective work.”

The question for the court was
whether the electronic version was a
revision or something else, in which
case the copyright on individual arti-
cles would revert to any freelance
contributors who had not agreed to
give up that right.

The publishers argued that the
electronic versions were simply a
technologically more sophisticated
version of the printed issues that
should be seen as a mere “revision”
under the ““media-neutral” approach

of the Copyright Act.

In a dissenting opinion, Justice
John Paul Stevens, who was joined
by Justice Stephen G. Breyer, said
there was nothing more to the case
than that.

Jonathan Tasml presulent of the National Writers Union, wrth a hthograph of a workers protest.

Little change in
current practice but

liability for past

infringement,

“Neither the conversion of the
print publishers’ collective works
from printed to electronic form, nor
the transmission of those electromc
versions of the collective works to
the electronic databases, nor even
the actions of the elecironic databas-
es once they receive those electronic
versions does anything to deprive
those electronic versions of their sta-
tus as mere ‘revisions’ of the original
collective works,”’ Justice Stevens

said

But Justice Ginsburg’s majority
opinion satd the publishers’ “encom-
passing construction’ of their repub-
lication privilege was “unaccept-
able” She said the massive data-
base, encompassing many published
issues, “no more constitutes a ‘revi-
sion’ of each constituent edition than
a 400-page novel quoting a sonnet in
passing would represent a ‘revision’
of that poem.’

The electronic databases are not
simply modern versions of old-fash-
ioned microfilm, Justice Ginsburg
said. Even though a microfilm roll
combines multiple editions, ‘‘the
user first encounters the article in
context,” she said, in contrast to
someone calling up an article on
their computer, where individual ar-
ticles "appear ‘““disconnected from

their original context.”

She said the principle of media
neutrality “should protect the au-
thors’ rights in the individual articles
to the extent those articles are now
presented individually, outside the
collective work context, within the
databases’ new media.””

" The court may soon have a chance
to expand on the role of context that
Justice Ginsburg emphasized. Na-
tional Geographic said today that it
would soon file an appeal to the Su-
preme Court from a ruling by the
federal appeals court in Atlanta,
which said that a 30-disc CD-ROM
set that reproduced every page of
every issue of the miagazine was a
new work rather than a revision,
even though each article appeared in
its original context.




THE REACTION :

Publishers Se
To Remove

Older Articles

FromFiles

By DAVID D. KIRKPATRICK

Newspaper and magazine publish-
€rs, reacting to the Supreme Court’s
Tuling that freelance writers retain
some rights to the electronic use of
their previously published work, be-
gan preparing vesterday to cull thou-
. sands of articles from Lexis-Nexis
" and other online databases while po-
sitioning themselves for the next
round in the battle with writers’
groups.

The court passed the case back to
a lower court to determine what
damages the publishers may owe the
writers. Writers, meanwhile, have
filed similar lawsuits seeking class-
action status for freelancers.

The publishers involved said some
older articles would start disappear-
ing from online databases in the next
few months, but the full impact of
yesterday's verdict, including poten-
tial damages, remained uncertain. :

Since 1993, when a group of writers
filed the case, most publications
have modified their contracts specif-
ically to include the right to digital
reuse, so only work before the mid-
1990’s is affected. There are alzo
issues about the statute of. limitac
tions for this form of copyright in-
fringement that courts have not yet
settled. s

Leon Friedman, a law professor at
Hofstra University who filed a brief
on behalf of an authors’ trade group,
said the case would have fow impli-
cations for the digital use of ather
media. like books, music or film he-
cause of differences in the specific
contracts used in other industries,

Both publishers and freelance
writers immediately began looking
ahead, Jonathan Tasini, president of
the National Writers Unjon and a
plaintiff in the original suit, called on
publishers to settle the suits by nego-
tiating with his erpanization. In 1993
it set up a clearinghouse for licensing
the electronic use of freefance wrir.
ers’ work. He said the clearinghouse
would resemble similar organiza-
tions in the music industry for dis-
tributing fees to musicians and song-
writers, :




Publishers, however, called Mr.

Tasini’s plan unworkable, notirg that-

his organization’s roughly 7,000
members were only a small portion
of freelance writers. The National
Writers Union’s. clearinghouse
would require writers to come for-
ward and sign up for its service io
make their already-published work
available for licensing.

Instead, publishers said the ruling .

was a blow to the public interest in
easy access to Information. *“What's

* gad is that this wholesale destruction

of historical records will not lead to
any benefit to the writers seeking
redress from the court,” said John F.
Sturm, president of the Newspaper
Association of America.

Catherine Mathis, spokeswoman
for The New York Times Company,

! said about 115,000 articles by 27,000

writers would be’ affected. All ap-
pearad in tha paper fram gbout 1880
to about 1995. The Times will begin
removing any affected articles as
soon as possible from Lexis-Nexis
and other database services, to mini-
mize its potential liability. The
Times has created an online form
and set up phone lines for freelance
contributors who want their work to
remain available — (212) 556-8008 or
8009 and (888) 814-2698.

Robin Bierstedt, deputy general
counsel for Time Inc,, which also was
sued by the group of freelance writ-
ers, said its magazines, including
Time and Fortune, would also begin
removing articles from its online da-
tabases. ‘‘We have no choice but to
delete. the articles,’” she said, She
said she did not km)w how many
arttcles were at Jssue

A spokesman for the Tribune Com-
pany, which owns The Chicago Trib-
une, The Los Angeles Times afid
Newsday and also was a defendant,
said the company was still assessing
the decision’s impact. i

Michael Jacobs, vice president and
general counsel for Lexis-Nexis, a
defendant in the original suit and a
unit of the British-Dutch media com-
pany Reed Elsevier, said it expected
to begin deleting articles from its
database within a few maonths.

“We are disappointed — it has the
effect of compromising our data-
base,” he said, adding that Lexis-
Nexis expected the loss to be minor
among its three billion documents
from 30,000 sqgurces. Since 1579, Lex-
is-Nexis has paid pubiishers and oth-
ers for their contents and scld access
to the database to subscribers,

Mr. Jacobs and all the publishers
involved said the cost of deletmg
articles would be minimal.

The American Library Assccia-
tion applauded the decision. It notéd
that the court referred to “numerous
models for distributing copyrighted

| works and remunerating authors for

their distribution’” and suggested the
lower court might develop a solution, «
Librarians’ groups also noted that
libraries centinue to provide public
access to the historical record of
periodicals and newspapers, and, un-
like Lexis-Nexis, iibraries do not
charge a fee, "*/-




In a legal battle over electronic publishing, the court upholds the
“constitutionally secured” copyright of a photographer. By David Walker

NATIONAL GEOGRAPHIC SOCIETY RULING
A MAIJOR VICTORY FOR PHOTOGRAPHERS

ATLANTA—The 11th Circuit Court of Appeais ruled March 22 that the Na-
tional Geographic Society (NGS) violated photographer lerry Greenberg's
copyright by including several of his images in a CD product without his
permission. The ruting was a decisive victory for creators in their cngo-
ing tug-of-war with publishers over electronic rights—but by no means

the last word.

ent medium,
But the court rejected the publisher’s cialm

lars in revenue from it.

The court’s ruling was based upon its reading of Section 2¢1 (¢} of the
U.S. Copyright statute, which grants publishers the privilege to produce

Greenberg sued because the NG5S used his images without permission
on a 1997 CD compilation of the entire National Geegraphic magazine
archive, The CD reproduces each back issue of the magazine page by
page, but also includes search-and-retrieval software and an introducto-
ry montage. The Society said it didn’t need permission to use Greenberg’s
images because the CD s simply a revision of its magazines in a differ-

"In layman's terms, the
[CD] is in nd sense a revision,” the court s&1d. “The Society. . .has created
a new product, in a new medium, for a new market.” The NGS has sold
hundreds of thousands of coples of the CD and generated millions of dol-

HENATIONAL R

i 'GEOGRAPH[C

newspaper,

Supreme Court Hears Arguments in Tnsmt

WASHINGTON, D.C.—One week after the decision
in Greenberg v. National Geographic Society, the
Supreme Court heard oral arguments in another
case that wilf determing whether publishers will
have to share the economic benefits of electronic
‘publisking with freelance creators. During argu-.
ments in The New York Times v. Tasini held March
28, nearly half of the Supreme Court justices
asked tough questioris and made leading state-
ments that revealed some sympathy for authors'
and creators' rights.

The case began seven years ago when
Jonathan Tasini, the president of the National
Writers Union, and five other freelancers, sued’
newspaper publishers for. copyright infringement
over the use of their articles in LEXIS/NEXIS, a
New York Times CD and other electronic databas-
es without the writers' permission. The znd Cir-
cuit Court found in 1998 that in the absence of
written permission from freelancers, electronic
uses infringe the authors’ copyrights, The pub-
lishers appealed, and last year the Supreme

26 FDN WAy 2001

Court agreed to hear the case.

The Tasini case rests on the mterpretation of -
Section 201 {c) of the 1976 Copyright Act, which
atlows. publishers to distribute revisions of news-

papers, periodicals and pther so-called collective

works without permission from individual con-
tributors, such as freelance writers and photog-
raphers. Arguing for the puhltshers Hatvard Law

School professor Laurence Tribe began by saying: '
that no interpretation of the section implies that -

copies of periadicals on microfilm aren’t allow-
able revisions, Microfilm was the storage medi-
um of cheice for decades before the advent of
electronic media, :

" But Justices $ar_1dra pay O'Connor, Dévi_d

_Souter and Antonin Scalia quickly disp&ted his

analogy. While microfilm presents replicas of an
entire newspaper, the articles En_LEXlSINEXva are
“disaggregated,” said O'Connor. If you' type in
the name Smith, Souter said, you find only arti-
cles by Smith. :

Scalia repeatedly hammered home the fact

‘The court ralad that the Geagraphic’s CD-ROM set {above) is a “new work, In a new medium™ and
Infringed photographer lerry Greenberg's copyright.

NATIONAL

and distribute revision of collective works without permission from
contributors, Coliective works, such as magazines and newspapers, con-
tain separately copyrighted contributions such as photographs and arti-
cles. Examples of revisions inciude later editions of a magazine or

In reaching its decision, the court weighed the right of contributors—
namely, their copyright—against the “privilege” of publishers under

that each article in LEXIS/NEXIS is tagged sepa-
rately to ease retrieval. The result s not a revi- -

_ sfon but a new work, comparable to what would
- becreated if “an old fogey editer” who ignored

“this new fangled technolopy” simply cut and‘
pasted together a few articles to make a new
pubhcatlon Scalla reasoned.

- Tribe argued that “the technology shouid not:
obscure’ what's happenmg here.” The electronic
database version of the day's newspaper, he said,
“is as tlose to” the original edition as it can be
“giventhis [electronic] medium.” The Copyright
Act is “media neutral,” he added, and at the time

- of the 1976 rev_ision of the act, Congress was an-

ticipating that emerging computer technology

* might change the way we use copyrighted works.

" Justice Ruth Bader Ginsberg noted that in a-
fetter filed with the court, the Regist'er of Copy-
rights had argued that the 1976 Copyright Act-
gave authors "more muscle vis a vis the publish-
ers.” Tribe countered there is no “monstrous in-
equity” between freelancers and publishers. He
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NGS RULING

The Disputed Statute

works," such as newspapers and magazines:

Lawyers in both the Greenberg and Tasini cases have argued over the language of Section 201 {c)
of the 1976 Copyright Act. This section establishes the ownership of the copyright of “collective

{¢) Contributions to Collective Works. —Copyright in each separate contribution fa a collectlve work
Is distinct from copyright in the collective work as a whole, and vests initighly in the author of the
contribution. In the absence of an express transfer of the copyright or of any rights under it, the
owner of copyright In the collective wark Is presumed to have acquired only the privilege of repro-
duclng and distributing the contribution as part of that particular collective work, any revision of
that collective work, and any later collective work In the same serles.

Section 201 (). “This is an important distinction
that militates in favor of narrowly construing the
publisher’s privilege when balancing it against
the constitutionally secured rights of the
author/contributor,” the court said,

The court concluded the CDis a new collective
work, and not merely a revision of existing works,
because it contzins an animated opening mon-
tage and search-and-retrieval software that en-
ables users to quickly locate articles using
keywords.

“In this case we de not need to consult dic-
tionaries or colloquial meanings to understand
what is permitted under Section 201 (¢). Congress

in its {egislative commentary spelled it out,” the
court said. That commentary says explicitly that
while publishers can reprint contributions for
one issue or edition in later editions, “the pub-
lisher could not. . .include [a contribution] in a
new anthology or an entirely different magazine
or other coflective work." _

The court went on to say that its analysis “is
totally consistent with the conduct of the Soci-
ety when it registered its claim of copyright in
the [CD]" A 1997 copyright notice en the CD
packaging indicated a new work of authorship,
the court noted. And the Society indicated on its
copyright application for the CD that it had not
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) noted that The Times issued new freelancer -

contracts demanding electronic usage rights
in 1995, but royalty payments have not in-
creased at all. That, Tribe claimed,.shows that
authors are not losing money from electromic

* publishing, :

“These people seem to think so,” Scalia retort-

&d, referting to Tasini and the other plaintiffs. - ::i

_Tribe claimed that the plaintiffs expect to
earn statutory damages if the court finds .

- there is infringement. So if the hundreds of 5
"thousands of freelancers’ articleson -’ g

LEXIS/NEXIS are deemed to be infringements

_ by the Supreme Court, Tribe said, then pub- . -

lishers will have no choice b!_Jt to make “de- '

. fensive deletions” in order to avoid iiability

Scalia said that such a remedy would not or-
dered “by court decree.” Ginsberg noted that -
erasure would not benefit authors, “who want-

. exposure for their work.” - :

What authors want, in fact, is cdmpensé?

. tion, not erasure. Said Scalia, “We're only taltk-
" ing about monay,” : Sk

When Tribe's 30 minutes were up, Laur‘er_ac'e"i
Gold, a lawyer who has represented the Unit.:

‘ed Auto Workers, with which the Nationat . i
~ Writers Union is affiliated, took the podium. B

Observers in the court were dismayed by his

- halting arguments and tongue-tied answers,

Gold began by stating that while Saction o

. 201 {c} atlows publishers to copyright their

collective works, it gives them no ownership ~ §
in the individuat works in the collection. By
disaggregating the articles in a periodical,
publishers transmitting stories to NEXIS are
tampering with the underlying copyright to”

. the individual articles, he said.

dustice John Paul Stevens asked Gold when
the first act of infringement takes place: Is it
when the files are digitally copied, when the
ads are stripped out, when someone at The

" Times presses “send”? Gold said that a series

of infringing acts takes place, - .

At first, Gold ‘sraid'that sending an e-mail of
an article would not be an infringement; but
later he said that transferring the files to a
digital medium is an infringement—one that
is “part and parcel” with the process of pro-
ducing a set of disaggregated articles. In a
half dozen different ways, Stevens asked, “At
what point can I say, ‘Ahal There's the in-
fringement?” After one question, Gold’s re-
sponse was silence, I

Justice Stephen Breyer said that if infringe- .
ment takes place only when a reader calls up '

* one article, then matters of fair use come into
play. He'said he is “discouraged” by the “Chi.

nese Cultural Revalution" argument of The
Times and its allies that the history of the
2oth century would simply be wiped out be-
cause publishers could not take the trouble
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- and expense to-track down copy-
right holders and their heirs.

In his two-minute rebuttal, Tribe
said, “If we read the law the way
[freetancers] want us to read ik,
we’ll have no remedy for kids. . .
doing their homework.”

Out on the courthouse steps,

- Tasini told reporters that payment
of royalties could be accomplished
through a rights clearinghouse or

- through a class-action suit, similar
to those organized for product lia-

fringement takes place whena

copyrighted work is first copied.
"Among the observers in the

courtroom were the six writer

plaintiffs, members of the Authors

Guild and the National Writers
Union, ASMP executive director
Dick Welsgrau and ASMP counsel
Victor Perfman, who had filed a
friend-of-the-court brief.in support
of the writers. Former special pros-
ecutor Kenneth Starr, who had writ-
ten a brief for the National

bility cases, Answering the ques-
tion Geld was unable to answer,
 attorney Patricia Felch, who with
Emily Bass was co-counsel for the
freelancers, said that the first in-

Geographic in support of the pub-
lishers, was also pifesent.
A decision 1s expected by the
end of June,
—Helly Stuart Hughes

aiready registered the work, or any earlier versions of it. “Accordingly, this
is & new work,” the court reiterated. .

The appeals court said Greenberg is entitled to damages, court costs
and attorney's fees, all of which will be determined by the lower court that
originally rejected his claims. But the appeals court also warned the low-
er court against taking the CD off the market as part of any remedy. “We
urge the [lower] court to consider alternatives, such as mandatory license
fees, in lieu of foreclosing the public’s computer-aided access to this ed-
ucational and entertaining work,” the appeals court said.

Asked for his reaction to the decision, Greenberg’s attorney, Norman
Davis of Miami, said, “We're just plain delighted.” National Geographic So-
ciety's general counse! Terry Adamson says, “We were surprised and dis-
appointed by the ruling.” The NGS is waiting to hear the arguments before

Attorney Patricia Felch, who wrote an amicus
brief in support of Greenberg, made no effort to
hide her glee with the decision: “Whcoopeeee!”

the Supreme Court in the Tasini case—"which |s obviously related to
Greenberg v. National Geographic"—before deciding how to respand to the
Greenberg ruling, Adamsen says, Options include asking the 11th Circuit
to recensider, or appealing the Greenberg ruiing to the Supreme Court.
Chicago attorney Patricia Felch, who wrote an amicus brief on behalf of
ASMP in support of Greenberg, made no effort to hide her glee with the
decision. "Whooopeeee!” she said.

Felch is part of the iegal team that argued the New York Times v. Tasini
case before the Supreme Court the week after the Greenberg decision (see
sidebar, "Supreme Court Hears Arguments in Tasini”}. In the Tasini case,
The New York Times, like the National Geographic Society, argued that an
electronic database amounts to an allowable revision of its print
publicaticn,

The Supreme Court ruling on Tasini could affect any appeal of the Green-
berg ruling significantly, especially if the high court interprets the defin-
ition of a revision more broadly than the 11th Circuit Court has in
Greenberg. But Felch and other attorneys on the side of authors’ rights say
the facts of the Greenberg and Tasini cases are very different—which is
their way of saying a Supreme Court decision unfavorable to creators in
the Tasini case shouldn’t affect the Greenberg decision. O




In a legal battle over electronic publishing, the court upholds the
“constitutionally secured” copyright of a photographer. By David Walker

NATIONAL GEOGRAPHIC SOCIETY RULING
A MAJORVICTORY FOR PHOTOGRAPHERS

ATLANTA—The 11th Circuit Court of Appeals ruled March 22 that the Na-
tional Geographic Soclety (NGS) violated photographer Jerry Greenberg's
copyright by incluging several of his images in'a €D product without his
permission, The ruling was a decisive victory for creators in their ango-
ing tug-of-war with publishers over electronic rights—but by no means
the last word.

Greenberg sued because the NGS5 used his images without permission
on a 1997 CD compitation of the entire National Geographic magazine
archive. The CO reproduces each back issue of the magazine page by
page, but also includes search-and-retrieval software and an introducto-
ry montage, The Society said it didn't need permission to use Greenberg's
images because the CO is simply a revision of its magazines in a differ-
ent medium.

But the court rejected the publisher's claim. “In layman's terms, the
[CD]is in no sense a revision,” the court said. "The Scciety. . .has created
a new product, in a new medium, for a new market.” The NG$ has sold
hundreds of thousands of copies of the CD and generated millions of dol-

i
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The court rulad that the Geographle's CD-ROM set (above) is a “new work, It a new medium” and
Infringed phategrapher jerry Greenberg’s copyright.

and distribute revision of collective works witheut permission frem
contributors. Collective works, such as magazires and newspapers, con-
tain separately copyrighted contributions such as photographs and arti-
cles. Examples of revisions include later editions of a magazine or

lars in revenue from it.

The court's ruling was based upon its reading of Section 201 {c) of the
U.5. Copyright statute, which grants publishers the privilege to produce

NEwsDaper.

Supreme Court Hear§ Arguments in Tasini

WASHINGTON, D.C.~One week after the decision
] in Greenberg v. National Geographic Society, the

| _Supreme Court heard oral arguments in another
case that will determine whether publishers will
have to share the economic benefits of electronic
publishing with freelance creators, During argu-
ments in The New York Times v. Tasin! held March
28, nearly half of the Supreme Court justices
asked tough questimis and made leading state-
ments that revealad some sympathy for authors'
and creators’ rights.

The case began seven years age when
Jonathan Tasini, the president of the National
Writers Union, and five other freelancers, sued
newspaper publishers for copyright Infringement
over the use of their articles in LEXIS/NEXIS, a
New York Yimes CD and other electronic databas-
es without the writers’ permission, The znd Cir-
cuit Court found in 1998 that in the absence of
written permission from freelancers, electronic
uses infringe the authors’ copyrights. The pub-
lishers appeated, and last year the Supreme
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Court agreed to hear the case,

The Tasini case rests on the interpretation of
Section 201 (¢ of the 1976 Copyright Act, which
altows publishers to distribute revisions of news-
papers, periedicals and other so-called collective
works without permission from indlvidual con-
tributors, such as freelance writers and photog-
raphers, Arguing for the publishers, Harvard Law
School professor Laurence Tribe began by saying
that no interpretation of the section implies that
vapies of periodicals on microfilm aren't allow-
able revisions, Microfilm was the storage medi-
um of cholce for decades before the advent of
electronic media.

But Justices Sandra Day O'Connor, David
Souter and Antonin Scalia quickly disputed his
analogy. While microfilm presents replicas of an
entire newspapey, the articles in LEXIS/NEXIS are
“disaggregated,” said O’Connor. if you type in
the name Smith, Souter said, you find only arti-
cles by Smith.

Scalia repeatedly hammered home the fact

In reaching its decision, the court weighed the right of contributors—
namely, their copyright—against the "privilege” of publishers under

that each article in LEXIS/NEXIS is tagged sepa-
rately to ease retrieval, The result is not a revi-
sion but a new work, comparable to what would
be created if “an old fogey editor” who ignored
“this new fangled technology” simply cut and
pasted together a few articlas to make a new
publication, Scalia reasoned.

Tribe argued that “the technology should not
obscure what's happening here.” The electronic
database version of the day’s newspagper, he said,
“is as close to” the original edition as it can be
“given this {electronici medium.” The Copyright
Act is “inedia neutral,” he added, and at the time
of the 1976 revision of the act, Congress was an-
ticipating that emerging computer technology
might charge the way we use copyrighted works.

Justice Ruth Bader Ginsberg noted that in a
letter filed with the court, the Register of Copy-
rights had argued that the 1976 Copyright Act
gave authors “more muscle vis a vis the publish-
ers.” Tribe countered there ic no “monstrous in-
equity” between freelancers and pubiishers. He

© NATIONA
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works,” such as newspapers and magazines:

Lawyers In both the Greenberg and Tasinl cases have argued over the fanguage of Section 201 {c)
of the 1976 Copyright Act, This section establishes the ownership of the copyright of “callective

(c) Contributions to Coflective Works. ~—Copyright In each separate contributlon fo a collective work
is distinct from copyright in the collective work as a whole, and vests inltially in the author of the
contribution. In the absence of an express transfer of the copyright or of any rights under it, the
ownert of copyright In the collective work Is presumed to have acquiréd only the privilege of repro-
ducing and distributing the contribution as part of that particular collective work, any revision of
that collective work, and any later collective work in the same series.

Section 201 (). “This is an important distinction
that militates in favor of narrowly construing the
publisher’s privilege when balancing it against
the constitutionally secured rights of the
author/contributor,” the court said.

The court concluded the 0 is a new collective
work, and not merely a revision of existing works,
because it contains ar animated opening mon-

‘tage and search-and-retrieval software that en-

ables users to quickly locate articles using
keywords,

“In this case we do not need to consult dic-
tionaries or colloguial meanings to understand
what is permitted under Section 201 (c). Congress
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in its legislative commentary spelied it out," the
court said. That commentary says explicitly that
while publishers can reprint contributions for
one issue or edition in later editions, “the pub-
lisher could not. . .include [a contributien} in a
new anthology or zn entirely different magazine
or other collective work." )

The court went on to say that its analysis "is
totaily consistent with the conduct of the Soci-
ety when it registered its claim of copyright in
the [CD]." A 1997 copyright notice on the €O
packaging indicated a new work of authorship,
the court noted. And the Soclety indicated on its
copyright application for the CD that it had not

And now, from Jan.1, 2001 - Jusi 30, 2001 VALUABL
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noted that The Times issued new freelancer

ccntraci:_s'demanding electronic usage rights

in 1995, but royalty payments have not in-

creased at all. That, Tribe claimed, shows that .3

authors are not losing money from electranic

publishing. .
“These people seem to think 50,” Scalia retort- B

: &d, referring to Tasini and the other plaintiffs, ..

Tribe claimed that the plaintiffs axpect to
earn statutory damages if the court finds .

" there is Infringement. So if the hundreds of
'thousands_of freelancers’ articles an
" LEXIS/NEXIS are deemed to be infringements -
. by the Supreme Court, Tribe said, then pub- -
. lishers will have no choice but tg maka “de-

feasive deletions” in order to avoid liability. "
Scalia said that such a remedy would not gr- -
dered “by court decree.” Ginsberg noted that’
erasure would not benefit authors, “who wan't:
exposure for their work,” | e
What authors want, in fact, is cpmpehsai

- tion, not erasure. Said Scalia, “We're only taik-

ing aboyt money,” ‘ . B
When Tribe's 30 minutes were up, Laurénge K
Gold, a lawyer who has represented the Unit-

_ed Auto Workers, with which the National
- Writers Union is affiliated, took the podium. -~ §
* Observers in the court were dismayed by his
’ haiting arguments and tongue-tied answers.- .

Gold began by stating that while section
201 (c) allows publishers to copyright their

collective works, it gives them no ownership -

in the individual works in the collection, By
disaggregating the articles in a periodical,
publishers transmitting stories to NEXIS are
tampering with the underlying copyright to°
the individual articles, he said, I
justice John Paul Stevens asked Gold when" )
the first act-of infringement takes place: Is it
when the files are digitally copied, when. the
ads are stripped out, when someone at The

. _Times presses “send™? Gold said that a series
* of infringing acts takes place, o

. At first, Gold said that sending an e-mail of ‘
an article would not be an infringement, but
later he said that transferring the files to a

digital medivm is an infringement—one that

is “part and parcel” with the process of pro-
ducing a set of disaggregated articies. Ina-~
half dozen different ways, Stevens asked, “At
what point can | say, ‘Ahal There's the in-
fringement?” After one question, Gold’s re-

. sponse was silence, ’

. ustice Stephen Breyer said that if infringe-
ment takes place only when a reader calls up
one article, then matters of fair use come into
Play. He said he is “discouraged” by the “Chi.

.~ nese Cultural Revalution” argument of The
. Times and its allies that the kistory of the

2oth century would simply be wiped out be-
cause publishers could not take the trouble

t8 PO MAY 2001
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© and expense to track down copy-
" right helders and their heirs. ‘
in his two-minute rebuttal, Tribe

..said, “If we read the law the way
[freelancers] want us to read it, -

.~ we'll_have no remedy for kids. ..

- doing their homework.”

>’  Out on the courthouse steps,

. Tasini told reporters that payment

" of rayalties could be accomplished

" thraugh a rights clearinghouse or

- through a class-action suit, similar

" to those organized for product lia-

 bility cases. Answering the ques-
tion Gold was unable to answer,
attarney Patricia Felch, who with
Emily Bass was co-counsel for the

- freetancers, said that the first in-

fringement .takes place when a
copyrighted work is first copied.
Amang the observers in the
courtroom were the six writer
plaintiffs, members of the Authors
Gulld and the National Writers '/
Union, ASMP executive director
Dick Weisgrau and ASMP counsel

" Victor Perlman, who had filed a

friend-of-the-court brief in support

- of the writers. Former special pros-

ecutor Kenneth Starr, who had writ
ten a brief for the National
Geographic in support of the pub-
lishers, was also present.
A decision is expected by the
end of June, : ' .
: —=Holly Stuart Hughe:

already registered the work, or any earlier versions of it “Accordingly, this
is a new work," the court reiterated.

The appeals court said Greenberg is entitied to damages, court casts
and attorney's fees, all of which will be determined by the lower court that
eriginally rejected his claims. But the appeals court also warned the low-
er court against taking the CD off the market as part of any remedy. “we
urge the [lower] court to consider alternatives, such as mandatory license
fees, in lieu of foreclosing the public’s computer-aided access to this ed-
ucational and entertaining work,” the appeals court said.

Asked far his reaction to the decision, Greenberg's attorney, Norman
Davis of Miami, said, “We're just plain delighted.” National Ceagraphic So-
ciety’s general counsel Terry Adamson says, “We were surprised and dis-
appointed by the ruling." The NGS5 is waiting to hear the arguments before

Attorney Patricia Feich, who wrote an amicus
brief in support of Greenberg, made no effort to
hide her glee with the decision: “Whooopeeee!”

the Supreme Court in the Tasini case—“which is obviously related to
Greenberg v. National Geographic'—before deciding how to respond to the
Greenberg ruling, Adamson says, Options include asking the nth Circuit
to reconsider, or appealing the Greenberg ruling to the Supreme Court,
Chicago attorney Patricia Felch, who wrote an amicus brief on behalf of
ASMP in support of Greenberg, made no effort to hide her glee with the
decision. "Whooopeeee!” she said.

Felch is part of the legal team that argued the New York Times v. Tasini
case before the Supreme Court the week after the Greenberg decision {see
sidebar, "Supreme Court Hears Arguments in Tasini”). In the Tasini case,
The New York Times, like the National Ceographic Society, argued that an
electronic database amounts to an 2ilowabie revision of its print
publication,

The Supreme Court ruling on Tasini could affect any appeal of the Green-
berg ruling significantly, especially if the high court interprets the defin-
ftion of a revision more broadiy than the 1th Circuit Court has in
Greenberg. But Felch and other attorneys on the side of authers’ rights say
the facts of the Greenberg and Tasini cases are very different—which is
their way of saying a sepreme Court decision unfavorable to creators in
the Tasini case shouldn't affect the Greenberg decision. [
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In a legal battle over electronic publishing, the court upholds the
“constitutionally secured” copyright of a photographer. By David Walker

NATIONAL GEOGRAPHIC SOCIETY RULING
A MAJOR VICTORY FOR PHOTOGRAPHERS

ATLANTA—The nith Circuit Court of Appeals ruled March 22 that the Na-
tional Geographic Society {NGS} viciated photographer lerry Greenberg's
copyright by including several of his images in a CD product without his
permission. The ruling was a decisive victory for creators in their ongo-
ing tug-of-war with publishers over electronic rights—but by no means
the last word.

Greenberg sued because the NGS used his images without permission
on a 1g97 CD compilation of the entire National Geographic magazine
archive, The CD reproduces each back issue of the magazine page by
page, but also includes search-and-retrieval software and an introducto-
ry montage. The Society said it didn't need permission to use Greenberg's
images because the CD Is simply a revision of its magazines in a differ-
ent medium,

But the court rejected the publisher's claim. “In layman's terms, the
[CD] is in no sense a revision,” the court said. “The Society. . .has created
a new product, in a new medium, for a new market.” The NG5 has sold
hundreds of thousands of copies of the CD and generated millions of dol-
lars in revenue from it.

The court’s ruling was based upon its reading of Section 201 (c) of the
U.5. Copyright statute, which grants publishers the privilege to preduce

T THENATIONALS
“THGEOGRAPHIC
il MAGAZINE g

NATIONAL
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The court ruled that the Geographic's CD-ROM sat (above) is a “new werk, In a new medium" and
Infringed photographer lerry Greenberg's copyright.

and distribute revision of collective werks without permission fram
contributors, Collective works, such as magazines and newspapers, con-
tain separately copyrighted contributions such as photographs and arti-
cles, Examples of revisions include later editions of a magazine or
newspaper.

In reaching its decision, the court weighed the right of contributors—
namely, their copyright—against the “privilege” of publishers under

J!
i
1
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!
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Supreme Court Hear§ Arguments in Tasini

WASHINGTON, D.C.-One week after the decision
in Greenberg v. Notional Geographic Saciety, the
Supreme Court heard oral arguments in another
case that will determine whether publishers will
have to share the economic benefits of electronic
publishing with freelance creators. During argu-
ments in The New York Times v, Tasini held March
28, nearly haif of the Supreme Court justices
asked tough questions and made leading state-
ments that revealed some sympathy for authors'
and creators’ rights.

The case began seven years ago when
Jonathan Tasini, the president of the National
Writers Union, and five other freelancers, sued
newspaper publishers for copyright infringement
over the use of their articles in LEXIS/NEXIS, a
New York Times CD and other etectronic databas-
es without the writers’ permission. The 2nd Cir-
cuit Court found in 1098 that in the absence of
written permission from freelancers, electronic
uses infringe the authors' copyrights. The pub-
lishers appealed, and last year the Supreme
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Court agreed to hear the case.

The Tasini case rests on the interpretation of
Section 201 (¢} of the 1976 Copyright Act, which
allows publishers to distribute revisions of news.
papers, periodicais and other so-called collective
works without permission from individual con-
tributors, such as freelance writers and photog-
raphers. Arguing for the publishers, Harvard Law
Scheol professor Laurence Tribe began by saying
that ne interpretation of the section implies that
capies of perladicals on microfilm aren’t allow-
able revisions, Microfilm was the storage medi.
um of choice for decades befote the advent of
electronic media.

But iustices Sandra Day O'Connor, David
Souter and Antonin Scalia quickly disputed his
analogy. While microfilm presents replicas of an
entire newspapar, the articies in LEXIS/NEXIS are
“disaggregated,” said O'Connor. If you type in
the name Smith, Souter said, you find only arti-
cles by Smith.

Scalia repeatedily hammered home the fact

that each article in LEXIS/NEXIS is tagged sepa-
rately to ease retrieval. The result is not a revi-

_ sion but a new work, comparable to what would

be created if “an old fogey editor” who ignored
“this new fangled technology” simply cut and
pasted together a few arficles to make a new
publication, Scalia reasoned.

Tribe algued that “the technology should not
obscure what's happening heve.” The electronic
database version of the day’s newspaper, he said,
“is as close to” the originai edition as it can be
“given this [electronic] medium.” The Copyright :
Act is “media neutral,” he added, and at the time |
of the 1976 revision of the act, Congress was an-
ticipating that emerging computer technology
might change the way we use copyrighted works.

lustice Ruth Bader Ginsberg noted that in a
letter filed with the court, the Register of Copy-
rights had argued that the 1976 Copyright Act
gave authors "more muscle vis a vis the publish-
ers.” Tribe countered there s no “monsirous in-
equity” between freelancers and publishers. He

B




The Disputed Statute

works," such as newspapers and magazines:

Lawyers In both the Greenberg and Tasin/ cases have argued over the language of Sectlon 201 (¢)
of the 1976 Copyright Act, This section establishes the ownership of the copyright of “collective

(c} Contributions to Collective Works, ~Copyright in each separate contribution to a collective work
Is distinct from copyright in the collective work as a whole, and vests initiolly in the author of the
contribution, In the absence of an express transfer of the copyright or of any rights under it, the
owner of copyright In the collective work Is presumed to have acquired only the privilege of repro-
ducing and distributing the contribution as part of that particular collective work, any revision of
that collective work, and any later collective work In +he same serles,

Section 201 (c). “This is an important distinction
that militates in favor of narrowly construing the
publisher's privilege when bzlancing it against
the constitutionally secured rights of the
author/contributor,” the court said.

The court conciuded the CO is a new collective
work, and not merely a revision of existing works,
because it contains an animated opening mon-
tage and search-and-retrieval software that en-
ables users to quickly locate articles using
keywords.

“In this case we do not need to consult dic-
tionaries or colloquial meanings to understand
what is permitied under Secticn 201 (c). Congress

in its legislative commentary spelled it out,” the
court said. That commentary says explicitly that
while publishers can reprint contributions for
one issue or edition In later editicns, “the pub-
lisher could not. . .inctude [a contribution] in a
new anthology or an entirely different magazine
or other collective work.”

The ceurt went on to say that its analysis “is
totally consistent with the conduct of the Soci-
ety when It registered its claim of copyright in
the [CD]." A 1997 copyright notice on the CO
packaging indicated a new work of authorship,
the court noted. And the society indicated on its
copyright appiication for the CD that it had not
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noted that The Times issued new freelancer -

contracts demanding electronic usage rights
in 1995, but royalty payments have not in-
creased at all. That, Tribe claimed, shows that .

.authors are not losing money from electronic

publishing. .
“These people seem to think so,” Scalia retort-

&d, referring to Tasini and the other plaintiffs, -
Tribe claimed that the plaintiffs expect to -

earn statutory damages if the court finds .

© there is infringement. So'if the hundreds of "

thousands of freeiancers’ articles on

- LEXIS/NEXIS are deemed to be infringements -

by the Supreme Court, Tribe said, then pub i
- lishers will have no choice but to make “de- +
. fensive deletions” in order to avoid fiability. -

Scalia said that such a remedy would not or- -

* dered "by court decree.” Ginsherg noted that

erasure would not benefit authors, “who want

What authors want, in fact, is .compehsa«_ -

. tion, not erasure. Said Scalia, “We're only talk-

ing about money,” -
-When Tribe's 30 minutes were up, Laurence -
Gold, a lawyer who has represented the Unit-

- ;ed Auto Workers, with which the National -
~ Writers Union is affiliated, took the podium. |§

Observers in the court were dismayed by his

halting arguments and tongue-tied answers. .

Gold began by stating that while Section ' ¥
201 {c) allows publishers to copyright their
collective works, it gives them no ownership
in the individual works in the collection. By
disaggregating the articles in a periodical,

- publishers transmitting stories to NEXIS are

tampering with the underlying copyright to*
the individual articles, he said,
lustice John Paul Stevens asked Gold when

-the first act of infringement takes place: Is it

when the files are digitally copied, when the
ads are stripped out, when someone at The

. Times presses “send”? Gold said that a series

of infringing acts takes place.

At first, Gold said that sending an e-mail of
an article would not be an infringement, but
later he said that transferring the files to a
‘digital medium is an infringement—one that
is "part and parcel” with the process of pro-

- ducing a set of disaggregated articles. Ina

half dozen different ways, Stevens asked, “At

. what point can 1 say, ‘Ahal There’s the in-
: frjngementf" After one question, Gold’s re-
- sponse was silence, ' )

Justice Stephen Breyer said that if infringe-

- ment takes place only when a reader calls up

one article, then matters of fair use come into
play. He said he is “discouraged” by the “Chi-
nese Cultural Revolution” argument of The
Times and its aflies that the history of the

- 20th century would simply be wiped out be-

cause publishers could not take the trouble
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~ and expense to track down copy-  fringement takes place when a
" right holders and their heirs.
in his two-minute rebuttal, Tribe

- said, “If we read the Jaw the way
[freelancers] want us to read it,

- we'll have no.remedy for kids. .,

" doing their homewark,”

" Out on the courthouse steps,

- Tasini told reporters that payment

" of rayalties could be accomplished

. through a rights clearinghouse or

:j‘t'hr'oﬁg'h'a class-action suit, simifar
-to those organized for product lia-

 bility cases, Answering the ques-

_ tion Gold was unable to answer,’
attorney Patricia Feich, who with .
[Emily Bass was co-counsei for the .

- freelancers, said that the first In-

Among the chservers in the
courtroom were the six writer .
plaintiffs, members of the Authors'
Guild and the National Writers’
Union, ASMP éxecutive director -

Dick Welsgrau and ASMP counsel *

_ Victor Perlman, Who had flled a
friend-of-the-court brief in support
of the writers. Former specfal pros-
ecutor Kenneth Starr, who had writ-
ten a brief for the National: = -
Geographic in supp_or.t'of the pub-
lishers, was also present,

A decision Is expected by the

" end of June, '

already registered the work, or any earlier versions of it “Accordingly, this
is a new work,” the court reiterated.

The appeals court said Greenberg is entitled to damages, court costs
and attorney’s fees, all of which will be determined by the lower court that
originally rejected his claims. But the appeals court alse warned the low-
er court against taking the CD off the market as part of any remedy, “We
urge the [lower] court to consider alternatives, such as mandatory license
fees, in lieu of foreclosing the public's computer-aided access to this ed-
ucational and entertaining work,"” the appeals court said.

Asked for his reaction to the decision, Greenberg's attorney, Norman
Davis of Miami, said, “We're just plain delighted.” National Geographic So-
ciety's general counsel Terry Adamson says, “We were surprised and dis-
appointed by the ruling.” The NGS is waiting to hear the arguments before

Attorney Patricia Felch, who wrote an amicus
brief in support of Greenberg, made no effort to
hide her glee with the decision: “Whooopeeee!”

the Supreme Court in the Tasini case—"which is obviously related to
Greenberg v. National Geographic'—before deciding how to respond to the
Creenberg ruling, Adamson says. Options include asking the nth Circuit
to reconsider, or appealing the Greenberg ruling to the Supreme Court.
Chicago attorney Patricia Felch, who wrote an amicus brief on behalf of
ASMP in support of Greenberg, made no effort to hide her glee with the
decision. "Whooopeeee!” she said.

Felch is part of the iegal team that argued the New York Times v. Tasini
case before the Supreme Court the week after the Greenberg decision (see
sidebar, "Supreme Court Hears Arguments in Tasini"), In the Tasini case,
The New Yark Times, like the National Geographic Society, argued that an
efectronic database amounts o an allowzble revision of its print
publication,

The Supreme Court ruling an Tasini could affect any appeal of the Green-
berg ruling significantiy, especially if the high court interprets the defin-
ition of a revision more broadly than the 11th Circuit Court has in
Creenbery. But Felch and other attorneys on the side of authors’ rights say
the facts of the Greenberg and Tasini cases are very different—which is
their way of saying a Supreme Court decision unfavorable to creators in
the Tasini case shouldn't affect the Greenberg decision. []
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copyrighted work is first copied. e

~Holly Stuart Hughe:




In a legal battle over electronic pu.blishing,the court upholds the
“constitutionally secured” copyright of a photographer. By David Walker

NATIONAL GEOGRAPHIC SOCIETY RULING
A MAJOR VICTORY FOR PHOTOGRAPHERS

ATLANTA—The 11th Circuit Court of Appeals ruled March 22 that the Na-
tional Geographic Society (NGS) violated photographer Jerry Greenberg's
copyright by including several of his images in 3 CD product without his
permission. The ruling was a decisive victory for creators in their ongo-
ing tug-of-war with publishers over electronic rights—but by no means
the last word.

Greenberg sued because the NGS used his images without permission
on a 1997 CD compilation of the entire National! Geographic magazine
archive. The CD reproduces each back issue of the magazine page by
page, but also includes search-and-retrieval software and an introducto-
ry montage, The Society said It didn't need permission ta use Greenberg's
images because the CD is simply a revision of its magazmes in a differ-
ent medium.

But the court rejected the publisher's claim. “In layman's terms, the
[CD}is in no sense a revision,” the court said. “The Society. . .has created
z new product, in a new medium, for a new market.” The NG5 has sold
hundreds of thousands of copies of the CD and gererated millions of dol-
lars in revenue from it

The court’s ruling was based upon its reading of Section 201 (¢} of the

© NATIONAL GEOGRAPHIC SOCI

The court ruled that the Geographic's CD-ROM set (above) is 2 “new work, In a new medium” and
Infringed photographer Jerry Greenberg's copyright.

and distribute revision of collective works without permission from
contributors. Collective works, such as magazines and newspapers, con-
tain separately copyrighted contributions such as photegraphs and arti-
cles. Examples of revisions include later editions of a magazine or
newspaper.

In reaching its decision, the court weighed the right of contributors—
namely, their copyright—against the “privitege” of publishers under

J 26 PON MAY 2001

U.S. Copyright statute, which grants publishers the pri\)irege to produce

Supreme Court Hears Arguments in Tasini

WASHINGTON, D.C.~One week after the decision
in Greenberg v. Notional Geographic Society, the
Supreme Court heard oral arguments in another
case that will determine whether publishers will
have to share the economic benefits of electronic
‘publishing with freefance creators. During argu-

1 ments in The New York Times v. Tasini hefd March

© 28, nearly half of the Supreme Couri justices
asked tough questions and made leading state-
ments that revealed some sympathy for authors’
and creators’ rights.

The case began seven years ago when
Janathaa Tasini, the president of the National
Writers Union, and five other freelancers, sued
newspaper publishers for topyright infringement
over the use of their articles in LEXIS/NEX)S, a
New York Yimes €D and other electronic databas-
es without the writers’ permission. The 2nd Cir-
cuit Court found in 1998 that in the absence of
written permission from freelancers, electronic
uses infringe the authors' copyrights. The pub-
lishers appealed, and last year the Supreme

Court agreed to hear the case,

The Tasini case rests on the interpretation of
section 209 () of the 1976 Copyright Act, which
allows publishers to distribute revisions of news-
papers, periodicals and other so-called collective
works without permission from individual con-
tri'butors, such as freelance writers and photog-
vaphers. Arguing for the publishers, Harvard Law
Schoal professor Laurence Tribe began by saying
that no interpretation of the section implies that
copies of periodicats on microfilm aren't aljow-
able revisions. Microfilm was the storage medi-
um of cholce for decades before the advent of
electronic media,

But Justices Sandra Day O'Connor, David
Souter and Antonin Scalia quickly disputed his
analogy. While microfilm presents replicas of.an
entire newspaper, the articles in LEXIS/NEXIS ate
“disaggregated,” said O'Connor. if you type in
the name Smith, Souter said, you find only arti-
cles by Smith,

Scalia repeatedly hammered home the fact

that each article in LEXIS/NEXIS is tagged sepa-
rately to ease retrieval. The result is not a revi-

~ sion but a new work, comparable to what would

be created if "an old fogey editor” who ignored
“this new fangled technoiogy” simply cut and
pasted together a few articles to make a new
publication, Scalia reasoned. ‘

Tribe argued that "the technology should not
obscure what’s happening here.” The electronic
database version of the day's newspaper, he said,
“is as close to” the original edition as it can be
“given this [electronic] medium.” The Copyright
Act is “media neutral,” he added, and at the time
of the 1976 revision of the act, Congress was an-
ticipating that emerging computer technology
might change the way we use copyrighted works.

Justice Ruth Bader Ginsberg noted that ina-
letter filed with the court, the Register of Copy-
vights had argued that the 1976 Copyright Act
gave authors “more muscle vis a vis the publish-
ers.” Tribe countered there is no “monstrous in-
equity” between freelancers and publishers, He
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The Disputed Statute.

works,” such as newspapers and magazines:

Lawyers in both the Greenberg and Tasini cases have argued over the Tanguage of Section 201 (c}
of the 1976 Copyright Act. This section establishes the ownership of the copyright of “collective

{c) Contributions to Colflective Works, —Copyright in each separate contribution to a collective work
is distinct from copyright in the coilective work as a whole, and vests initially in the author of the
contribution. In the absence of an express transfer of the copyright or of any rights under it, the
owner of copyright in the collective work is presumed to have acquired only the privilege of repro-
ducing and distributing the contribution as part of that particular collective work, any revision of
that collective work, and any later collective work in the same series.

Section 201 {c). “This is an important distinction
that militates in favor of narrowly construing the
publisher's privilege when balancing it against
the constitutionally secured rights of the
author/contributer,” the court said.

The court concluded the CD is a new collective
work, and not merely a revision of existing works,
because it contains an animated opening mon-
tage and search-and-retrieval software that en-
ables users to quickly focate articles using
keywords.

“In this case we do not need to consult dic-
tionaries or colloquial meanings to understand
what is permitted under Section zo1 (¢). Congress

in its legislative commentary spelled it out,” the
court said. That commentary says explicitly that
while publishers can reprint contributions for
one issue or edition in later editions, "the pub-
lisher could not. . .include [a contribution] in a
new anthology cr an entirely different magazine
or other collective work.”

The court went on to say that its analysis “is
totaily consistent with the conduct of the Soci-
ety when it registered its claim of copyright in
the [CD].” A 1997 copyright notice on the CD
packaging indicated a new work of authorship,
the court noted. And the Society indicated on its
copyright application for the CD that it had not
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noted that The Times issued new freelancer
. cantracts demanding electronic usage rights

in 1995, but royalty payments have not in-
creased at all. That, Tribe claimed, shows that
authors are not losing money from electromc
publishing. 3

“These people seem to thmk 50,’ ' Scalia retort

- ed, referring to Tasini and the other plaintiffs. :

‘Tribe claimed that the plaintiffs expect.to |
earn statutory damages if the court finds

c there is mfnngement So if the hundreds of
- thousands of freelancers’ articles on
. LEXIS/NEXIS are deemed to be |nff|ngements

by the Supreme Court, Tribe said, then pub-

- lishers will have no choice but to make “de- -

fensive deletions” in order to avoid liability. ;|
Scalia said that such a remedy would not or-
dered “by court decree.” Ginsberg noted that’
erasure would not benefit authors, “who want

‘exposure Tor. their work”

What authors want, in fact, is compensa- :
tion, not erasure. Sald Scalia, "We're only talk

- ing about maney”

.When Tribe’s 30 minutes were up, Laurence

E Gold, a Iawyer who has represented the Unit-
. -ed Auto Workers, with which the National N
g 'W‘rlters Union is affiliated, tock the podlum

QObservers in the court were dlsmayed by his |
halting arguments and tongue-tied answers,
" Gold began by stating that while Section
201 (€} al!ow_s' publishers to copyright their

collective works, it gives them no ownership -

In'the individual works in the colléction. By.

“disaggregating the articles in a periodical,
-publishers transmitting stories to NEXIS are

tampering with the underlying copyright to’

- the individual articles, he said.

Justice John Paul Stevens asked Goéld when

“the first act-of infringement takes place: Is it |

when the files are digitally copied, when the
ads are stripped out, when someone at The

" Times presses “send”? Gold said that a series

of infringing acts takes place. _
At-first, Gold said that sending an e-mail of.
an article would not be an infringement, but
later he said that transferring the files to a
digital medium is an Infringement—one that
s “part and parcel” with the process of pro-
ducing a set of disaggregated articles, In a
half dozen different ways, Stevens asked, “At
what point ¢an | say, ‘Ahal There's the in-
fringement?” After one queshon Gold's re-

sponse was silence,

Justice Stephen Breyer said that if infringe-

~.ment takes place only when a reader calls up
. one.article, then matters of fair use come into
_ .pléy._Hé said he is “diécouraged" by the “Chi-’
" nese Cultural Revolution” argument of The
Times and its allies that the history of the

2oth century would simply be wiped out be-
cause publishers could not take the trouble
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- and expense to track down copy-
" right holders.and their heirs.

In his two-minute rebuttal, Tribe

. said, "If we read the law the way
[freetancers) want us to read it,

- we'll have no remedy for.kids, .,

doing their homewaork.”

" Out on the coarthouse steps,

. Tasint told reporters that payment

“of royalties could be accomplished .

! through a rights clearinghouse or
hrough a class-action suit, similar

" to those organized for product lia-

- bility cases. Answering the ques-
tion Gold was unable to answer,
attorney Patricia Felch, who with

: Emily Bass was co-counsel for the

- freelancers, said that the first in-

fringement takes place when a’

copyrighted work is first copied. =
Among the observers In the

courtroom were the six writer

. plaintiffs, members of the Authors

Guild and the Nationail Writers
Union, ASMP executive director . -

'Dick Weisgrau and ASMP counse|

Victor Perlman, who had filed a :
friend-of-the-court brief in'support &

_ of the writers. Former special pros-
" ecutor Kenneth Starr, who had writ-'
“ten a brief for the Natlonal. =
" Geographic in support of the pub-
- lishers, was also present. =
* " A decision is expected by the
end of June, . . :

: .'—_-H_ Iy Stuart Hughes.

already registered the work, or any earlier versions of it. "Accordingly, this
is @ new work,” the court reiterated, .

The appeals court said Greenberg is entitled to damages, court costs
and attorney’s fees, all of which will be determined by the lower court that
originally rejected his claims. But the appeals court alsa warned the low-
er couit against taking the CD off the market as part of any remedy. “we
urge the [lower] court to consider alternatives, such as mandatory license
fees, in lieu of foreclosing the public’s computer-aided access to this ed-
ucational and entertaining work,” the appeais court said.

Asked far his reaction to the decision, Greenberg's altorney, Norman
Davis of Miami, said, "we're just plain delighted.” National Geographic So-
ciety's general counsel Terry Adamson says, “We were surprised and dis-
appointed by the ruling." The NGS is waiting to hear the arguments before

Attorney Patricia Felch, who wrote an amicus
brief in support of Greenberg, made no effort to
hide her glee with the decision: “Whooopeeee!”

the Supreme Court in the Tasini case—"which is obvicusly related to
Greenberg v. National Geographic"—before deciding how to respond to the
Greenberg ruling, Adamson says. Options include asking the nth Circuit
to reconsider, or appealing the Greenberg ruling to the Supreme Court.
Chicago attorney Patricia felch, who wrate an amicus brief an behalf of
ASMP in support of Greenberg, made no effort to hide her glee with the
decision. "Whooopeeee!” she said.

Felch is part of the legal team that argued the New York Times v, Tasini
case before the Supreme Court the week after the Greenbery decision (see
sidebar, "Supreme Court Hears Arguments in Tasini”). In the Tasini case,
The New York Times, like the National Geographic Society, argued that an
electronic database amounts to an allowable revision of its print
publication.

The Supreme Court ruling on Tasini could affect any appeal of the Green-
berg rufing significantly, especially if the high court interprets the defin-
iticn of a revisien more broadly than the nth Circuit Court has in
Greenberg. But Fefch and other attorneys on the side of authors' rights say
the Tacts of the Greenberg and Tasini cases are very different—which is
their way of saying a Supreme Court decision unfavorable to creators in
the Tasini case shouldn't affect the Greenberg decision. [J
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Mmden Settles’ w:th Natmnai Geagmph:c

| SAN JOSE—National Geographic has settled a copyrrght infringement clatm

brought against it by Minden Pictures, both- sides have confirmed. The terms were

not disclosed. “We reached a satisfactory settlement and we're moving on "says

agency owner Lafry Minden.
Minden declmed further comment, but sources: famlllar with the case say he was

under pressure o accept a settlement because of his mounting legal costs and ,
because his photographers wanted to get back ta'work for the Geographic.

Minden*filed his claim last December, alleging that the National Geo'g‘raphm
Society had re-used the work of Minden's photographers without permission “on sev-

| eral occasions.” At least.three of the ‘unauthorized uses involved reproduction of
; ;Nlmden Pictures photos on-a product | titled “The: Complete National Geographic: 108
years of National Geographic. Magazine on CD-ROM.” As of two years ago, the“

Geographic had sold more than 300,000 copies of the CD.

Three similar claims against National Geographic are still pending in other federal -
courts. Most of the photographers involved in those claims haven't shot for the -
Socjety for someyears But Minden Pictures represents Flip Nicklin and Frans Lanting,

g among others still shooting for National Geographic.

- The Society has told. photographers it won't work with anyone who sues, and it - -
- had stOpped giving assignments to Minden’s photographers in accordance with that

polrcyl The Society put intense pressure on Flip Nicklin'in particular to get him to coax
Minden to withdraw the lawsuit, according to inside sources, ©
Nicklin declined to comment, other than to say, “everything is resolved.

The Geographic was also under | pressure 1o settle ratner than face a court battle -

because Minden's paperwork was unassailable, accordlng to the same sources. “It
wasn't a questton of whether they had infringed, but how much they were going to

. }»"'have to pay,”says one.

In announcing - the settlement mternally, the Geographic’s top counsel Terry

'Adamson told the staff,“There must be strict adherence by ail. . to the Society rights

clearance policy....[Tihe rights clearance process should not be an afterthought "HMe

_ also noted the Socrety is examining: Ways to reduce nghts clearance errors.

- still, the. Geographrc agreed to settle only those claims by Minden that were not
~ connected to the “108 Years® CO product. The Socuety has maintained that it didn’t

'need permission o reproduce text and photos on the o exactly as those text and -
pictures appeared in various issues of the magazine, i -

But Minden has reserved the r:ght under the settlement to renew his claims

over the co product, pendlng the outcome of another clarm filed prevnously by

Miami photographer Jerry Greenberg. A federal trial court in Miami rejected
Greenbergs orlglnal claim over the CD, but he is now appealing to the 11th
Circuit Court: of Appeals-in Atlanta A hearmg on that case s scheduled for

October 3. ‘*\-
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LURCHING.INTO THE 21ST CENTURY

Change isn't coming easily to the Society’s patriarchal and
bureaucratic culture as it struggles for a new generation of readers.

By David Wa

hese are the waning days of
TNarionaI Geographic maga-
zine, at least as we know it.

For the past decade, the Nation-
al Geographic Society’s U5, mem-
berships—its word for magazine
subscriptions—have fallen steadily
from a high of 10.8 million to
around 7 millien. And the Society's
growth is slow, with revenues hov-
ering around $500 million.

The explosion of cable TV, the
Web and niche magazines have
been hard on all general-interest
magazines in recent years. But
things are particularly bad for
National Geographic, which re-
mains stuck in a time warp with a
base of older readers.

“It’s our responsibility to make sure this organization is as high-
ly regarded, as influential and as relevant as possible in the next
100 years as it was in the last 100 years,” says Society CEC John Fa-
hey. “For us to do that, we have to tap into a worldwide audience.
We have to tap into new audiences—meaning younger people in
this country, quite frankly. And we have to use all the media avail-
able to get our message out.”

To that end, the Society has been morphing into 4 corporate me-
dia giant with the kind of brand-extension strategy now in place
at every magazine publisher. Soon it expects ta launch the Na-
tional Geographic Channel, a 24-hour cable-TV station that could
cost the Society $250 million or more and is expected to replace
the magazine as the engine that drives the Society. Meanwhile, the
Seclety has been licensing content for new products, overhauling
its book divisien, downsizing staff, outscurcing fulfillment and, yes,

Left: National Geographic cirea February 1968, Right: The magarine tries for more
newsstand impact with its April 2000 cover on the same subject,

ker

putting the squeeze on suppliers.

But change isn't coming easily to
the Society's patriarchal and bu-
reaucratic culture. For 100 years, the
Society has been run by a family dy-
nasty named CGrosvenor, descen-
dants of one of the Seciety's first
. patrons and presidents, Alexander
£Graham Bell. The current scion,
8 Gilbert M. Grosvenor, passed the
‘Zreins reluctantly-to professional
* & managers during the Nineties, and
2 the struggle between dear old tra-
;ditions and new corporate ideals is
© far from over.

That struggle is certainly mani-
fest at the magazine. Some at-
tempts to shore up the magazine’s

circulation have tarnished the dignity and exclusivity of the non-
profit educationai Society. Subscriptions have been offered
through Publisher’s Clearinghouse and frequent-flier programs in ™
recent years. In late 1998, the Society began selling the magazine
on newsstands for the first time in its history.

More significantly, the Sbciety is looking overseas for new sub-
scribers. To date, it has launched ten foreign editicns with over-
seas publishing partners; four more were scheduled for launch at
the end of September. So far, foreign editions account for 1.8 mil-
lion subscribers, boosting total subscriptions back to neariy 10 mil-
lien. Some overseas editors have dared to say out loud that the
writing is boring, and some foreign publishing partners are doing
something just as unthinkable: selling ad space in the edit well.

Meanwhile, the magazine is cutting costs. Story budgets, which
didn't exist a decade ago, are now tight. The average photo
assignment lasts from four to eight weeks instead of months on

i
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The Photo layouts are

" more lavish than ever, but
“some people inside and aut-
side the magazine criticize
its reliance on the same
“stanes and bones” formula,
Near right: The redesign,
launched in September, cre-

ated minimal changes.

end. And the Society’s push into new media and cross-divisional
synergies requires extensive re-use rights, bringing the magazine
into conflict with i{s stable of veteran photographers.

* Such changes, traditionalists argue, threaten to undermine the So-
ciety's best asset: its editorial guality and authority. But even they ac-
knowledge that the magazine locks as good as ever. Last spring,
National Geographic won the National Magazine Award for general ex-
cellence for the third time. (it wen previously in 1992 and 1984).

Stifl, the magazine has serious editorial handicaps. Its founder’s
mission, “to increase and diffuse geographic knowledge,” sounds
quaint and pedestrian in the infcrmation age. Its attention to
science and expleoration, unique in 1888, now faces sharp compe-
tition from the Discovery Channel, Audubon, Outside and other
media geared to hipper audiences. It is often slow and wooden
in its response to newsworthy events. And it is notorious for its
rosy, Pollyanna view of the world and the bloodless, didactic
siyle of its writing. '

Nat:onal Geog:aphlc Magazme Cucula.tmn I.evel H:story
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“They're publishing a monthly encyclopedia,” says one contributor.

The challenge for editor Bill Allen and staff is figuring out how
to drag the magazine into the 21st century without alienating its
loyal audience. But so far, the magazine has stayed close to old for-
mulas and sensibiiities.

Back to the Future

Conservatism runs deep at-the National Geographic Society. The
Grosvenor family and the Society’s board are staunchly conserva-
tive. And the Society, located In Washington, D.C., has always prid-
ed itself on its status as a quasi-official institution and its access
to power. '

Those conditions have fostered an ahiding censervatism in the
magazine. !t ran flattering portraits of Nazi Germany and fascist
ftaly in the Thirties, whitewashed South African apartheid in the
Sixties, avoided the tepic of evolution until the late Fifties, s as
not to offend Christian fundamentailsts and didn't-mention the
tnjustices toward blacks n the Amer-
ican South until 1970.

The magazine is substantially less
conservative than it once was. But the
Society’s directors or editors have

“killed or watered down what could
have been hard-hitting stories in re-
cent years about famine and AIDS in
Africa, social and economic upheaval
in South Korea, and the rise of evan-
gelicalism in the U.S. Last year, in an
issue dedicated to blodiversity and
rapid species extinction, the role of
global economics and corporate pol-
luters went almost unmenticned.

The magazine has eschewed other
controversies, too. Several years ago,

1970 1995 price of subscriptions

1988 1993
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NATIONAL GEQGRAPHIC: TURCHING INTO THE 21

CENTURY

‘;:Above: Alexandra Boulat's
hard-hitting story on the
struggles of Kasovar
Albanians, Right: Jodi
Cobh’s stary on ldeas of

beauty around the world.
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editors killed a story on advances in medical technol-
ogy to avoid mentioning abortion. Recently, the Soci-
ety killed a new book called Body Beautiful, Body
Bizarre about body art around the world. !t reported-
ly contained pictures of pierced genitalia. It was
brought to Grosvenor’s attention, who ordered all
10,000 caples of the book to the shredder. {Spokesper-
son M. J. Jacobsen Insists that Fahey, not Grosvenor,
killed the book).

The magazine also roots cut the pomt of view and
even the style of its photographers and writers—in
the name of ‘editorial neutrality. Tom Kennedy, direc-
tor of photography from 1987 to 1997, says the maga-
zlne "homogenized a whole generation of talented
photegraphers” in the Seventies and Eighties. He says
he had some success changing that, but.he was fired,
in part for chatlenging the status quo.

" Kennedy's replacement, Kent Kobersteen, is by all'ac-
counts “z company man.” “We're trying to convey the
feel of a place, or the personality of a person, or the be-
havior of an animal,” says Kobersteen. “Our photogra-
phers have to make pictures that are about the subject,
not about themselves. Oftentimes, you look at pho-
tographs by a person with a strong style, and you come
away having learnad more about the photographer than
about the subject. That's fine. That's great. But that's
not for us, because we're a general circulation magazine

© N.C.5.f PHOTQ BY ALEXANDRA BOULAT

@ NS, FRHOTO BY JODI CORB

t_ha"c's using photo'gkraphy to communicate.”
As a result, the magazine has turned away some
brilliant work, including Sebastido Salgade's work on

‘manuzl labor (Kebersteen says it was turned down be-

cause it was in black and white). They also passed on
Lauren Greenfizald’s story on youth culture in LA.in the
mid-Nineties. “I'd I'ke to think we'd publssh that to-
day,” says Kobersteen.

That isn’t to say that there: arent' brilliant arid
beautifui images in National Geographic, and, to its
credit, the photo department is making same effort
to break out of its editorial straitjacket. For instance,
it recently published Alexandra Boulat’s hard-hitting
story on Koesovar AlbFanians. Boulat is now working on
her second piece for the magazine. Black-and- wh|te
essays are also uq»the works,

“We're more'open than we were.10 of 15 years ago
to individual styles,” says assistant director of pho-
tography Susan Smith, Kobersteen admits that he

should be doing more to cultivate a new generation.

of photographers—most of the contributors are vet-
erans over 40—but says he doesn’t have the budget
to take chances an new talent,

Meanwhile, Bill Allen, the s5g-year-old editof who
joined the magazine in 1982, is steepied in its traditions.
His editorial adjustments have been minor. One of the

biggest changes he's made during his five-year tenure”

has been to shorten the length of stories so the maga-
zine can publish on average seven a month, rather than
five. That Tncreases the chances that more readers will
find something of interest in each issue, he says.

He and his staff also point to efforts to put belder pho-
tos on the magazine's cover to make it stand out on news-
stands. A recent example is last April's issue, featuring a
shark gnashing its teeth. Alien is also taunching a new reg-
ular feature called Zip USA. Each installment will feature

text and phetos capturing a week in the life of an’

American zip code. But it's more nostalgic than docu-
mentary, according te one insider, “It's a day n the life of
what America used to be.” '
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-to dppeal :to. advertisers' and readers=f

-zifie's ambivalence. toward change,
- -Allen says he hopes that "a lat of peo-§

“throughout. the magazine.as sidebars, |

In September, the Society launched a
redesign of the magazine to help boost
newsstand sales and to expand _the; ‘
front and back sections of the magazines |

alike. But, in, keepmg with the maga-

pleare not gbm'g o notice [the re-
design] at §/1" And while there ‘will
probably be more about the adventures% -
and personal ifipressions of Netional§ |
Geographic - photographars  sprinkled

there will be“no dramatic change,” he
says. “We're about at the point where |

The Heir .
Grosvencr, the Socigty's current chair-
man, had good reason to start worry-
ing about the Society’s fortunes over a
decade ago. The third generation scion
of the Grosvenor dynasty was, by most
accounts, eut of:his element from the
. start. He didn't excel as either a writer
. or a photographer, and as editor of the
magazine—a birthright he claimed in
1970—he lacked the enthusiasm, vision
and love for the magazine that his fa-
ther and grandfather had, “| felt sorry
for him,” says one longtime photogra-
pher. I always had the sense that he
was [assuming the mantle] out of a

would like to see the magazine stay.”

Allen’s critics say He lacks editorfal vision and that he
relies too much on committees and reader surveys to set
the editorial direction of the magazine. “They're preach-
ing to their own dying choir,” says one veteran photogra-
pher. Allen responds to gripes that he puts too much
erphasis on the traditional mix of "bones and stones” sto-
ries by arguing that readers like them. And no matter what
the mix, he points out, somebody would complain,

His defenders say the decline in circulation is due pri-
marily to factors beyond his control, and that it's unlike-
ly anyone could reverse the magazine’s fortunes any
faster. But there’s mounting pressure for bolder changes.
Not only is the magazine market changing, the Society
has changed dramatically in the last decade. Once a
quirky and quarrelsome family operation, the Society has
given way to MBA management with a very different set
of priorities and expectations.
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sense of duty and would have rather
‘been doing something else.”

Things went well encugh for Grosvenor at first. He
stuck to tried-and-true formulas. But he kept member-
ship prices artificially low te boost cirtulation. The mag-
azine went into the red as z resuit, In 1980, when he was
poised to assume the additionat title of president of the
Society, the board of directors gave him a cholca: he
could either be president or editor of the magazine, but
not both, as his father and grandfather had heen.

Grosvenor- chose the presidency, and the board named
his father’s talented protégé, Wilbur Garrett, to replace
him as e;:htor 'of the magazine, (That despite concerns of
then board chdirman Melvin Payne that Garrett was too
liberal}. Garrett had a nose for good stories and a willing-
ness fo take risks. The miagazine was in the red when he
took over, so Garrett initfated a serles of increases in the
price of subscriptions that eventually doubled the cost of
membership. Yet he sustained membership levels well
above ten miliion throughout the Eighties, Meanwhile,
the book divisicn remained a cash cow, preselling hun-

- dreds of thousands of books to members each year.

But by the mid-Eighties, there were signs of trouble,
Book sales began dropping off dramatically, befuse
the books all began to lock the.same and cempetition
from the likes of Reader's Digest and Time Life was
growing.5tuck with accufiulating print overruns and
diminishing storage space, Grosvenor started holding
weekend remainder sales, Still, the formulas for pro-
ducing and marketing books went unchanged.

Grosvenor also missed some lucrative opportunities,
After the Society got exclusive pictures of the Titanic dis-
covery, for instance, he ignored advice to publish a Titan-
ic book quickly. The Geographic's research showed that
nobody would be interested. So the Society released the

= pictures to Titanic expedition leader Robert Ballard, who
. published a book that sold well over a miillion copies. “it
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SPECIAL PRICING ON NEW IN-STOCK

HASSELBLAD
EQUIPMENT FOR ONE DAY ONLY!

SAVE P TO 35% on your choice of used
Hasselblad produets, wamanty demo products
from the Phato Fast show, or equipment from
Foto Care's Rental Department. All products are
in excellent condition: and have been checked hy
a Hasselblad technician.

SALES TAX PAID: Purchase a new complete Hasselbiad
camera ar lens, and Hasselblad will pay the New York
Sales Tax. (In-store sales onty, no mail order)

SERVICE CLINIC: Bring in up to 4 pieces of your
Hasselhlad equipment, have it cleaned and checked
by a factory trained service technician, Carl Claussen,
Aftow 20 minutes for checks. Call Alan at Foto Care, '
212-741-2990, to schiedule an appointment,

Limited availabiity. ,

LENS REBATE: Purchase a select new Hasselblad '
Lens (CF1, CB, GFE) ane receive a FREE A12, A24 or
A16 magazine direct from:Hasselblad, {A FREE E-12
magazine with most new FE lenses). instant Rebate*

" 5D1CM REBATE: Receive a FREE PM4S prism finder
direct from Hasselblad with purchase af a 501CM
ldt. See the Hasselblad ad in this magazine for
details of program. Instant Rebate*

XPAN 5200 CASH REBATE: Purchase the exciting
dual format Hasselblad XPan Panoramic camera kit
and receive $200 back from Hasselblad,

- VISATEC MONOLIGHT REBATE: Cash Rebates up
to $1000 on Visatec monolights and kits.
Hasselblad wifl pay the sales tax on $1000
or higher purchase. PLUS Purchase $1000 or more
of Visates equipment and receive a Solo 800
manolight (a $566 value) for only $99.95,

($199.95 less $100 mail in rebate.)

Gaksay] o
ag,ffi,, T5stSehoolsl s
" FREE HASSELBLAD SHIRT OR CAP: A major

Hasselblad purchase {system, body, lens) receives a

FREE Hasselblad shirt or baseball cap, plus register

to win a speciaf limited edition Hasselblatt Swiss
Army watch ($250 value),

SPECIAL BONUS FROM KODAK: Puschase any
complete Hasselblad 2-1/4 format camera

or lens and receive a FREE Pro Pack of select
Kodak Professional fin,

*Limited Quantities -

136 WEST 21ST STREET « NEW YORK, NEW YORK 10011
PH 212 741 2990 » FX 212 741 2217 + WWW.FOTOCARE.COM
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would have been the biggest seller in the history of
the Geographic,” says another inside source.

Even more costly to the Society was its decision
to pass up an entrée into the fledgling cable Tv
business in the Eighties. Management calculated
that production costs for a full-time Tv operation
would be prohiBitive, says CEO Fahey. Grosveno rec-
ognizes his error: He told The Washington Post in
1997 that cable channel competitor Discovery Com-
munications “ate our funch.” :

Bickering with the Help
Compounding Grosvenor's troubles was his diffi-
culty getting along with his people. He frequent-

ly complained that photographers were out
“spending my money,” even before money was an
issue for the Society. (See sidebar, “The Geo-
graphic's Stormy Relations with Photographers,”)
Photographers are convinced Grosverior had it in
for them in large part because of a widely circu-
lated rumor that his wife accompanied one of the
magazine’s photographers on assignment, and
they had a fling on the road. “I don't believe it,”
says one veteran, “But | think Gil believed it.”

© Grosvenor’s rift with Garrett, meanwhile, Is the
stuff of legend. Garrett is said to have been the

" son that Grosvenor's father never had. And Gar-

rett’s success earned him nearly as much power
as Grosvenor. There were clear signs that
Grosvenor was jealous. Grosvenor once intro-
duced Garrett as the man who took his job. The
two men, who had been close friends before 1680,
became increasingly estranged.

That fueled plenty of gossip about their efforts
to undermine each other. Grosvenor comptained
incréasingly to board members about the maga-

-zine's direction under Garrett, And Garrett has

been credited—despite his denials—with posting

" copies of an article about recovering heart bypass

patierts all over Geographic bulletin boards atter
Grosvenor had heart bypass surgery. The article
described how heart bypass patients exhibit er-

- ratic behavior and forgetfulness.

Garretl’s Achilles’ heel was his damp-the-
expenses attitude. He spent big bucks on a holo-
gram cover in 1988, for instance, justifying the
cost on the greunds that the Society had to be on
the cutting edge of new photographic technolo-

. gy.Jt required months of research and experi-

mentation ‘just to pull it off technically (it
involved abunch of $3,000 Steuben glass globes,

“an electranically fired bullet and one of the most

sophisticated laser beams in_the world to light

~things up}. The printing turned.out to be 2 cost-
“ly nightmare, and the final tab for the cover ex.
“ceeded $3 millian.

Before it was finished, though, Grosvenor or-

vdered Garrett to kill it, and Garrett refused. Final-
=y, in April 1990, when Grasvenor had encugh loyal
“board members behind him, he summoned Gar-
“rett to his office and fired him. Named in his place

was William Graves, an editor of unremarkable ac-
complishment who happened to be the husbandt
of Grosvenor's longtime assistant. {Graves was al-
so the brother of longtime LIFE editor Ralph
Graves). He was willing t& take marching orders
from Grosvenor. But under Graves, circulation start-
ed into its long tailspin.
Down to Business
With membership falling, tried-and-true formu-
las failing him, and no heir apparent, Grosvenor
went looking for help. He found it in Reg Murphy,
whom he hired out of semiretirement In 1993. it
was the beginning of the Society’s big break with
its patriarchal traditions.

Murphy made naticnal headlines in 1974




when, while an editor at the Atlanta Journal-Constitution, he was’ kid-
napped by a self-styled revolutienary. He spent part of the ordeai being
driven around in the trunk of a car, and was released after the newspaper
paid a $700,000 ransom. But he made his professional mark as a publish-
“er, first at the San Francisco Examiner and then the Baitimore Sun, where

he modernized eperations and proved himself a tough-as-nails manager. .

He took on the unions over wages and benefits, and cut costs ruthlessly.
He wasted little time applying those skills at the Nationa! Geographic So-
ciety, where he earned the nickname Mack the Knife. Hundreds of em-
ployees, including many department heads who had spent their éntire
careers at the Society, were offered early retirement packages they could-
n't refuse. “it was overstaffed,” he says. He ushered in a crop of MBA man-

agers. He outsourced fulfillment and other operations to cut expenses.“He
brought in corporate America and implanted it deéply at Natmnai Geo-
. graphic,” notes one insider. L.

~In the biggest blow of all to the Society’s high- mlnded nonprofit tTBdl‘
_tions, Murphy conceived 2nd Jaunched National Geographic Ventures, a
wholly. owned for-profit subsidiary. That, he says, “was a move td_ward an or-
ganization that fits the communications world that exists in 2000.” It was

‘a way of modernizing products and operations, he says. '
For years, Geegraphic attorneys had protected the Society's nonprofit sta-
tus by steerlng It away from any nontraditional ventures, “Gil's worst night-
mare was for the Geographic to turn into a market-driven, for-profit
operation,” says the same inside source, “The attorneys repeated the nonprofit
mantra, but Murphy started saying to them, ‘Don’t tell me we can’t. Tell me

how we can.’ It was a conscious strategy to make it a for-profit operation.”
In 1996, Murphy was named the Geographic's first CEQ, another sign of the

Society's increasingly corporate culture. Murphy left in 1998; Grosvenor had’

grown uncomfortable with the institutional havoc Murphy had wrought, and
Murphy was frustrated by the Soclety’s hidebound traditions. Besides, other in-
terests—golf among them—beckoned {(Murphy was president of the USGA in
1994 and 1995). He remains en the Geographic's board as vice chairman.
Murphy was succeeded by Fahey, whom he'd hired in 1596 from Time Life
Books to head National Geographic Ventures. Fahey has continued to press
the changes that Murphy set into motion and to actively pursue new sources

URCHING INTO THE 21" CENTURY

of revenue and other media. "Having a for-profit subsidiary,” says Fahey, "is: -

simply a way.of achieving our mission in an expanged way, doing things that
%

if you were to stay purely not for profit, you wouldn't be able to do.”

His biggest project has been the National Geographic Channel, which the

Society is launching in partnership with Fox Entertainment: The Channef is
already making inroads in cverseas markets. And part of the Explorer’s Hall,
a big draw for school groups at Society’s. headquarters has been torn out
to make way for a new TV.studio.

Meanwhile, the Soclety has overhauled Its book division with more cut-
ting-edge titles, The Society is also trying to take advantage of cross-divi-

sfonal synergies.. Magazine, TV and book editors now meet regularly fo-

update each ather on pending projects and support each other’s initiatives.
For instance, National Geographic Television is leading a forthcoming pro-
ject on Africa that will inciude books, maps, an article photographed by Nick
Nichols and an art exhibition. A few photographers are also now werking on

In case you haven't travelled in awhile, you should know that some -
airlines are now restricting the size of items you may bring on-board.
Lightware's New MF2012 packs a bunich of gear in a small little case that
will fit through that teensy weensy size template at the security check-in.
Neo more running back to the ticket counter to check your case, no more
cursing, and better yet, no more missing your plane. ...Cool.
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television projects.

Rich Ciarkson, dlrector of photography from
1985 to 1987, asserts, “Reg Murphy saved that
piace.” But the transition- hasn't been ‘entirely ’
smooth, and it is far from complete. Like so many

. publishers; the Society has yet to see a return on

the millions it has sunk into its Web site. And'suc-
cess of itscable channel depends upon its abill-
ty to get distribution.to acritical mass of homes,
something the Society -and Fox are spending

Gafrett and. longtlme director of | photography

(DDP) Robert Gilka shielded photographers from any. . ‘”
harangues about thelr expenses and also protected i

"nt Rlch C!arkson,thought photographers were'
abusing expense account privileges and usmg thelr
.Iow wages to ratlonahze it. " thought it was wro
' says clarkson '

" Clarkson explams that photographers were

allowed to buy anythmg they needed for a story on_ ‘

the Geagraph;c s tab no questlons asked. Then they
-got to keep the. erchanmse by paying the
" Géagraphic half
Ieep ChErokee at. half pnce," he says: In fact, one of -
Clarkson’s firét acts 25 DOP was ta locate all the cars.
that. Geogmphrt owned, which photographers had
-bought for assngnments then left in parking lots or
 friénds’ garages around the globe He also began

pushing for story budgets and accountability; And he )

prevaﬂed upon Garrett to close down assagnmehtr
g that weren't going anywhere and cut off photogra-
: phers who weren’t producing, -

Clarkson was also breakmg the news to photogra-_' :

_and. are now sacking the place.
- businesspeople running. a scientific.and educa-

ice. One photographier, got.a new

heavily and working hard to do.

tMeanwhile, a number of veterans are con-
vinced that the infidels have stormed the gates
' ' “¥ou now have

tional foundation,” says former Geographic pho-
tographer Louis Psihoyos,

“Arother photographer who is still active thinks
the Society is doing too little, too late. “Cable is yes-

: terday's'med%a." he.says, “And National Geographic

rossed hlm and expenses

One photographersays -

he expensed a bottle of @spirin in preparation fora
. trek through a desert only to haveit rejected as

pressure, photographers had to”
fal-residual rights in order to contin-
ue receiving a gn ents.
: 'The Somety now has a!l the nghts it needs to

: tures Photographers say they re belng paid below-
market rates, and some say they've had i income loss-
es approachmg 5o percent. :

The" Soclety counters that many photographers are
making more money since they never resold their
work and that others will eventually recover their

income Josses because the Society is re-using content

" so broadly, Besides, the Society still offers longer

assignments, by far, t_h'ari any other publication.
‘ Photogtaphers who don't like the new arrangement
. fiaven’t been able to do much about it besides get
angry. If they refuse to accept the terms, they don't get
“any work. Louis Psihoyos's last story ran in 1996
because he chatlenged the Society on foreign edition

“and €D rights! “Kobersteen is a bully," Psihoyos says.
“He told me two times, If you don't play ball, word
fram upstairs_ is you'll never work here again. " Others
say they've been told the same thing,

; Col!eetivje opposition has failed, too. Delegations -




is not big enough to compete with the Time Warn-
ers and AOLs of the world. It's |neVitab|e that
they'll have to be acquired to survive.”

Maybe, maybe not. But one thing is certain: The

National Geographic Society is no retiring maga-
zine publisher anymore. And time will tell whether

the magazine that drove the Society for so long can
figure out-a way to harness the best of the Soci-

" ety's old and new ideals, and attract a new gener-
ation of readers. [
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