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USE OF COPYRIGHTED IMAGES IN ACADEMIC
SCHOLARSHIP AND CREATIVE WORK:

THE PROBLEMS OF NEW TECHNOLOGIES AND A
PROPOSED "SCHOLARLY LICENSE"

Rick G. Morris [n.a]
Introduction

The concept of copyright is afamiliar and even an integral part of the work that film and
audiovisual scholars produce. However, recent devel opments have served to impede that
work, to a point where scholarship can be significantly adversely impacted. This article
examines the concept of copyright; the traditional defenses to copyright actions,
including fair use; and reflects on the copyright mitigation mechanisms in place for other
disciplines and industries. The conclusion offers a proposal that seeks to both ease the
use and incorporation of copyrighted materia into scholarship, as well as see that
scholars themselves receive swift and certain payment and credit for the use of their work
by others.

Origins of Copyright Protections

Copyright has a sorted history, traceable to the Star Chamber and censorship lawsin
England in the 1500's. [n.1] The King granted to the Stationer's Company a monopoly
over book publication in order to suppress the printing of teachings of the Protestant
Reformists by prohibiting the printers from accepting anything not approved by the Star
Chamber. There was no intent to protect authors, only to suppress speech that the
government believed seditious or heretical. Later, the Stationary Companies recognized
copyright as a means for securing exclusive rights in perpetuity in their works. [n.2]
They asked the Crown for a reform of copyright laws to give them permanent rights.
Instead, what emerged from the process was the Statute of Anne, the first real copyright
act, [n.3] which secured to authors, instead of the publishers, exclusive rightsin their
works for periods of time from 14 to 21 years. The concept of copyright, that of
protecting the author's work, was carried to the United States, and appearsin the U.S.
Constitution as Article 1, Section 8, Clause 8:

[Congressis authorized]: To promote the progress of science and useful arts, by
securing, for limited times to authors and inventors, the exclusive right to their respective
writings and discoveries. [n.4]



Intellectual property rights are therefore a basic concept of the structure of our
democracy, with origins preceding the Bill of Rights. The reservation of these property
rights to authors and inventors served important policy goals; chiefly the motivation of
creative activity by providing a period of exclusive benefit:

[This] limited grant is a means by which an important public purpose may be achieved.
It is intended to motivate the creative activity of authors and inventors by the provision of
aspecial reward, and to allow the public access to the products of their genius after the
limited period of exclusive control has expired. [n.5]

Further, although the provision confers a private benefit, it was enacted for the welfare of
the society as awhole; "[t]he enactment of copyright legislation by Congress under the
terms of the Constitution is not based upon any natura right that the author hasin his
writings, ... but upon the ground that the welfare of the public will be served and progress
of science and useful arts will be promoted...." [n.6]

The first Copyright Act, necessary to fulfill the Constitutional mandate to protect
authors, was passed in 1790, and subsequent acts have frequently included major
amendment or revision. The 1976 Act is the current law, and it has been amended
severa times, principally to accommodate new technologies and to bring it into
conformance with international law. [Nn.7]

Scope of Copyright

Copyright protects "works of authorship fixed in any tangible means of expression.”
[n.8] The progress of technology has been one of the important motivators for re-
interpretation and amendment of the Act. The Act, and its interpretation, has been
changed to accommodate the new uses and technologies, including, at various times, such
forms of expression as photography, [n.9] phonorecords, [n.10] movies, [n.11] videotape,
[n.12] cable television, [n.13] satellite television, [n.14] videogames [n.15] and computer
programs. [n.16] All of which are protected. [n.17]

Generally, during the period of exclusive use reserved to the copyright owner, [n.18]
one has awide variety of exclusive rights:
Subject to sections 107 through 119, the owner of copyright under this title has the
exclusive rights to do and to authorize rights to do and to authorize any of the following:

(2) to reproduce the copyrighted work in copies or phonorecords,

(2) to prepare derivative works based upon the copyrighted work;

(3) to distribute copies or phonorecords of the copyrighted work to the public by
the sale or other transfer of ownership, or by rental, lease, or lending;

(4) in the case of literary, musical, dramatic, and choreographic works,
pantomimes, and motion pictures and other audiovisual works, to perform the
copyrighted work publicly; and

(5) in the case of literary, musical, dramatic, and choreographic works,
pantomimes, and pictorial, graphic, or sculptura works, including the individual images



of amotion picture or other audiovisua work, to display the copyrighted work publicly.
[n.19]

These are the five fundamental rights, summarized and known as the rights to
reproduction, adaptation, publication, performance, and display. Images can be
copyrighted under Section 102, whether they are motion picture, television, pictorial,
graphic or sculptural. Infringement of such images can be through any of the methodsin
Section 106, including direct copying, preparation of derivative works, or performance of
the work. [n.20]

Copyright as Applied to the Use of Images by Scholars

The gquestions and issues surrounding copyright are gaining increasing significance for
scholars, and film/video scholars are at the forefront of these questions. This includes
debating a series of fundamental issues regarding copyright and contemporary scholarly
production for nonprofit and educational institutions. These questions address the
pragmatic strategy of use and the doctrine of fair use; and ask whether we should
consider building a strategy that calls for a reasonable, low-cost compulsory license for
the use of till and moving film/video images and other audiovisual information such as
sound. What are the appropriate boundaries of fair use? Should students and teachers
be given afair use defense for the classroom but held to a compulsory license for
scholarly and artistic work? How can an author/creator be sure that their work will be
universally acceptable in the distribution channels? And finally, as an author/creator, how
can one be reasonably assured of payment for the subsequent use of one's work by
others?

Types of Scholarly Use of Images

Scholarship includes the traditional areas of criticism and analysis, the activities of
creative artists in the academic community using visual images, as well as new and
unforeseen uses of technology-based teaching both in and outside the classroom. The
scholarly use of images falls into three basic categories. First, the use of the image for
its intrinsic value in criticism, analysis and other forms of research; second, in the
creation of a derivative work incorporating the original image either in its original or a
modified form in a new artistic creation; and finally use of images in combination with
new or existing knowledge, representations and media for teaching purposes.

Traditional scholarship now intersects with the use of copyrighted images. Examples of
such uses include scanning in images for articles on film aesthetics, sequences of frames
for analysis, and electronic publishing of articles that include illustrations and images that
would have been traditionally disseminated by print. There are a number of scholarly
refereed journals on cinema studies. [n.21] Scholarly presses regularly publish books on
media and other fields that require inclusion of origina images.



The Society for Cinema Studies, a scholarly organization dedicated to the study of the
film and video media, [n.22] is concerned with the issue of publishing movie stillsand
has generated areport, Fair Usage Publication of Film Stills, [n.23] which documents
usage of stills by film scholars and makes argument regarding the fair use of portions of
movies. [n.24] One argument is that publishing one or a hundred frames of afilmin an
analysisis still atiny percentage of the entire product (whether the film islooked at as a
collection of thousands of individual frames or hundreds of shots) and should therefore
be considered fair use. This argument is indeed clever, but fails to adequately rebut the
most important factor of afair use anaysis, that of potential impact on the market. [n.25]
Their report importantly brings the emerging issues to the fore, and while providing some
guidance to film scholars, leaves this ard other issues unresolved by the necessity of the
indeterminate state of the Copyright Act in dealing with such uses. The Society's Report
also anecdotally describes the various treatments a scholar is likely to receive from a
potential publisher of their work. The report states that while one publisher may deem it
unnecessary to get permission to print frame enlargements, other publishers may demand
that the author have permission for the use of all photographs. [n.26]

The Register of Copyrights participated in the Society's examination of the issue by
responding by letter to their questions. Importantly, the Copyright Office stated that the
potential impact on the market [n.27] was the most important factor, that the
determination of fair use must be made "in each instance” [n.28] and that scholars should
rely on the four factors of fair use "as they decide these issues for themselves." [n.29]
While those are the issues that face the film scholars, one can easily imagine similar
considerations arising for scholars in various disciplines who want to reproduce
copyrighted images in scholarly works; professors of political science who want to use
images from political commercialsin an article; business professors who want to
demonstrate marketing techniques by reproducing stills of advertising commercials; or
law professors doing First Amendment/speech analysis.

An examination of fair use decisions [n.30] suggests that even small takings, including
takings for classroom use, have been held to not be fair use, and therefore scholars are at
risk. The difficulty for scholars is the uncertainty of the issue, for even though the
scholar makes the initial determination, all those who subsequently follow can stop the
work from proceeding. At Northwestern University, the deposit of arecent dissertation
of afilm scholar was initially rejected by the archiving organization because the scholar
had failed to clear the film stills used. [n.31] The scholarship met the standards for
graduation, but the dissertation could not meet the deposit requirement until negotiation
with the archive service over the use of the stillswas finished. While the archive service
eventually accepted the dissertation, it is still restricted to sales only to the author. [n.32]
This ability of subsequent organizations to affect the production and dissemination of
scholarly work is problematic, especially because the practice of including images for
analysis will continue to grow as the cost of desktop computers and scanners continues to
drop and the technology becomes more universally available. Scholars concerned with
the text and representations contained in media will find their arguments more lucid and
persuasive with the inclusion of such stills.



Scholarly production need not always remain tied to paper and ink. The phrase
"scholarly production” also attempts to recognize the fact that electronic publishing
[n.33] (including illustrations and photos using new video-based technol ogies) will
continue to open new avenues for the dissemination of scholarly work, as well as the fact
that traditional paper- based production (books and journals) will, for the foreseeable
future, be the central technology of scholarly production. One major scholarly publisher
"will make 42 of its materials-science journals available to colleges and universities'
[n.34] over the computer network Internet (R). Fifteen mgor universities including
Harvard, Cornell and Princeton are participating in thistest. The peer-reviewed journals
will include delivery of graphics, tables and charts. [n.35]

In another development, the Library of Congress has started the American Memory
Project, to distribute by electronic means, portions of their special collections on
American history. [n.36] It isdistributing, on optical disks, "thousands of photographs,
manuscripts, motion pictures, sound recordings, and other materials...." [n.37] The
materials presently distributed are in the public-domain and not protected by copyright;
however, eventually "the project will have to confront copyright issues.” [n.38] An
important area for current scholarly production might be in developing the equivalent of
what in computer software parlance istermed "useful” programs. [n.39] The writing of
"useful" programs for textual analysis of media, and/or the teaching of principles of
media criticism, might stimulate a need for questions of copyright and compul sory
license by creating a demand within the educational system for the computer-based
digitization of films, television programs, and art that could then be subject to teaching
and analysis through useful programs.

Scholars working in the film, video and art production areas a so face extraordinary
copyright issues as computer art becomes an integral part of our curriculums. [n.40]
Video productions and computer art can include both traditional use of technology such
as adevice caled aPaintbox (R) [n.41] to create graphics for incorporation into video
productions, [n.42] as well as use of stand-alone computer art devices that create
complete two and three- dimensional works. These works frequently include animation,
that is either used as art itself or incorporated into film and video productions. [n.43]
Such productions can start with a blank screen and include all original material, can use
existing images, or can be a combination of existing and original images. [n.44] The use
of others images can be part of the growth process of art: "Visual artists use
appropriation as an allegorical device to convey expression. A Copyright may, however,
act to remove the required, appropriated image from the public realm, thus leaving the
artist vulnerable to an infringement suit." [n.45]

Copyright issues arise when images, frequently copyrighted images, [n.46] or sounds,
[n.47] of others gathered from books, movies and videos, are scanned into the computer
[n.48] as raw material to form a part of the new work. These images may be used as
they are, incorporated into collages or sequences, or changed, altered, manipulated and
supplemented to form new art. [n.49]



In addition to the use of images in traditional publishing, including the new e ectronic
modes, and the use of images in production, there is new computer software that allows
for incorporation of moving images into standard personal computers. These images and
text can also be joined in pedagological experiences of students. For example, the
Advanced Technologies Group and the Department of Radio/TV/Film at Northwestern
University have developed a prototype of a student paper that might typically be written
in afuture "Intro to Media' class. This paper, designed to be read on a computer screen,
begins with a page of text, then the reader reaches a till image from "The Simpsons’ (the
subject of this sample paper.) The reader uses a mouse to click on the image; the image
goes in motion, delivering a 30 second clip. The text then goes on to analyze that clip.
Northwestern was a beta test site for a program called QuickTime, (R) which is currently
being marketed by Apple Computer. The incoming group of college and university
freshman during the 1990s will have commercial software available to readily integrate
the text and moving image; [n.50] the implications are profound for our field.

The classroom questions carry an importance beyond the college and university settings
into public secondary and elementary education. Media studies has become an
increasingly important and increasingly complex field of study at more and nore school
systems throughout the United States, and copyright issues surrounding moving images
and electronic databases must be quickly and successfully resolved in such a manner that
respects the rights of the copyright holder but at the same time does ot add an additional
significant financial burden to an already-strapped education economic system. More
than budget-balancing is at stake; as Schwoch arguesin Media Knowledge, the ability of
elementary and secondary students to work with and reassemble audiovisual texts and
artifacts as part of the analytic process is absolutely indispensable to moving beyond a
passively viewing citizenry. The creation of a new public sphere with the values of
empowerment regarding audiovisual representations [n.51] and readingsis linked to the
active, engaged citizenship of critical viewers that can only come about through the
advocacy and ingtillation of a media literacy built upon multiple readings, reproduction,
and reassemblage. [n.52] Therefore, integrative media experiences will become critical
to the cognitive development of the students. Some scholars are using computers to create
a"virtual reality" that will allow students to "enter computer-created universes to perform
chemistry experiments, examine rare manuscripts, and study objects and cultures
otherwise inaccessible.” [n.53] Should these learning universes be restricted from
containing those icons of redlity that are important to establish authenticity or are directly
important to the exercise, merely because they are recent enough to be covered by avalid
copyright?

Techniques of authors/creators

There are a number of methods of using material covered by avalid copyright. The
first isif the use of the work is of such a nature that it is insignificant or a de minimis use.
The law does not deal with trifles. [n.54] If the use were truly insignificant, there would
be no injury and the courts would not act. This, however, is problematical and of very
little consequence in copyright since inherent in the use of a copyrighted work isto



borrow or quote something of significance from the original work to make the new work
better or more complete. Additionaly, courts have held that very small uses, for
example, six notes of a song, [n.55] or the use of only 300 words out of an entire book
can be an infringement. [n.56]

Secondly, material that a scholar desires to use may be in the "public domain." A work
is generaly in the public domain if its original copyright was improper and therefore
ineffective, [n.57] or if its copyright has expired. [n.58] Thirdly, awork of the United
States Government is not eligible for copyright protection and generally may be used
without copyright liability. [n.59] Fourthly, one can pay alicense fee for the use of the
desired copyrighted material. Such is the proper way to secure access to currently
copyrighted material. However, acquiring permission can take along time; sometimes
just ascertaining the current copyright owner after years of the copyright changing hands
can be difficult. Although it is possible that a copyright owner will charge nothing and
grant permission to use their material for free, there are no restrictions on what can be
charged for permission to use their works. It is possible to be economically precluded
from using the material because of too high of alicense fee, as well as the possibility that
the copyright owner can deny permission to use atogether. Also, in alicensing situation,
the copyright owner may want to impose unacceptable burdens on the licensee; for
example, United States-only rights for a work with international appeal. Denia of
permission, or lack of any action could lead to the fifth possibility, that of committing
intentional copyright infringement, misappropriation or theft. [n.60] This could have
very adverse consequences to the infringer. [n.61] A sixth method, is to find
accomodation in the Copyright Act, either through use of the material under the "fair use"
provisions of Section 107 of the Copyright Act, or to find an exception or license within
the Copyright Act that will assist the author/creator.

Fair Use

Notwithstanding the benefits conferred on the author/creators by copyright, the
Copyright Act can also work hardship on subsequent authors.  Common practice isto
build upon the existing base of knowledge. This frequently requires quotation or other
use of copyrighted material. The initial Copyright Act made no provision for such use,
and strict interpretation of the basic rights would make it impossible to use a copyrighted
work for any purpose without the consent of the copyright owner. This problem was
quickly discerned:

Copyright was never intended to give the copyright owner an arbitrary power to
control an individud's use of the copyrighted work--and it would be most damaging to
the basic copyright policies and principlesif copyright ever becomes so corrupted. [n.62]

The courts made provision, in the form of fair use, to mitigate the harshness of
copyright, a concept that Congress later codified. The concept of fair use, originaly a
judicia creation and now codified in Section 107 of the Copyright Act [n.63] isan
equitable doctrine that permits others to use copyrighted works for certain purposes and
under certain conditions. The most common manifestation of fair use in scholarship is



the quotation from prior copyrighted work. Fair use, adoctrine of reason, isa"privilege
vested in others than the owner of a copyright to use copyrighted material in a reasonable
manner without his consent, notwithstanding the monopoly granted to the owner...."

[n.64] The determination of what is fair use has been intentionally left undefined by
Congress, and up to the interpretation of the courts. [n.65] The provisionfor fair use, and
the factors that determine if auseisfair are:

[T]he fair use of a copyrighted work, including such use by reproduction in copies or
phonorecords or by any other means specified by that section, for purposes such as
criticism, comment, news reporting, teaching (including multiple copies for classroom
use), scholarship, or research, is not an infringement of copyright. In determining
whether the use made of awork in any particular case is afair use the factors to be
considered include--

1) the purpose and character of the use, including whether such useis of a
commercia nature or is for nonprofit educational purposes,

2) the nature of the copyrighted work;

3) the amount and substantiality of the portion used in relation to the copyrighted
work asawhole; and

4) the effect of the use upon the potential market for or value of the copyrighted
work. [n.66]

These factors must be applied by a court on a case-by-case basis. The factors are the
only method of determining fair use. The scholar must therefore make an independent
self-determination that the useis a"fair use™ The final determination of whether auseis
fair isleft up to the courts. In between the initial determination by the scholar and a
judicial determination, others feel free to substitute their judgement for that of the
scholar. The publisher may decline ause; dissertation archives can reject dissertations,
printers can reject work; and libraries can reject reserve articles. Thus, fair useis
anything but a certain doctrine. [n.67] This uncertainty is a burden on academic users.

The first fair use factor is the purpose and character of the use. Character includes the
rightfulness of the use, and rightfulness can be difficult to determine. A classic case of
use of visual images where the user thought they had proper permission to use the images
in another medium in a publication is Horgan v. Macmillian, Inc. [n.68] The plaintiff
was the estate of George Balanchine, the co-founder of the New Y ork City Ballet in 1948
and the creator of a version of "The Nutcracker" that became famous as the "Balanchine
Nutcracker." Royaltiesfor performances of this version of the ballet were paid by ballet
companies to Balanchine. The defendants were M acmillian Publishing Co. and the
photographers and author of the book The Nutcracker: A Story and aBallet. The book
tells the story of the ballet, and devotes most of its pages to the Balanchine version.

[n.69] It contained sixty color pictures from the New Y ork City Ballet's production of
the ballet, which were taken by permission of the ballet company. The issue was
whether consent was required from the owners of the copyright, the Balanchine estate.

Thetria court found that choreography has to do with the "flow of the stepsin aballet,”
and that even the many photographs did not catch the attitudes of the dancers nor intend
to "take or use the underlying choreography.” [n.70] The appeals court, however,



reversed the trial court holding that the wrong standard had been applied. The standard
should have been the "substantial smilarity" test, and the fact that the two expressions of
the ballet were in different media was not a defense to infringement. The court pointed
to severa cross-media examples including infringement of books by movies based on the
book, atoy doll infringing cartoon characters, and short film clips of Charlie Chaplin
movies infringing the full length movie. [n.71]

Horgan demonstrates not only the complexities of fair use, but also that even when you
think you have the appropriate permission (here they had the permission of the ballet
company to photograph their dancing), there may still be atrap awaiting. In Horgan, the
book, which contained photographs of alive ballet, was a derivative work. Section 101
of the Act defines a derivative work as:

awork based on one or more preexisting works, such as a trandation, musical
arrangement, dramatization, fictionalization, motion picture version, sound-recording, art
reproduction, abridgement, condensation, or any other form in which awork may be
recast, transformed, or adapted. A work consisting of editorial revisions, annotations,
elaborations, or other modifications which, as awhole, represent an original work of
authorship, is a 'derivative work'. [n.72]

Similar to the "conversion” of the live ballet to photographic tillsin a book, much of the
work scholars do with images involves changing the form of the initial image, through
scanning, and manipulation and therefore results in the creation of derivative works. The
same situation exists in the audio realm, the digital input of audio sounds (the audio
equivalent of image scanning), is caled "sampling." The sampling of even short
portions of alarger work has aready been found to constitute copyright infringement.
[n.73] Most record companies now require permissions for al uses of samplesin new
albums prior to their release.

The use of pictures of other media haunts academics. Josiah Thompson, an assistant
professor at Haverford College in Pennsylvania, wrote a book, Six Seconds in Dallas,
[n.74] about the assassination of President Kennedy and published by Bernard Geis and
Associates. The book contained copies of part of the famous Zapruder film of the
assassination; the rights to the film were owned by Time, Inc. and its publication, Life
Magazine. Time sued, aleging that certain frames were " 'stolen surreptitiously' from
Life by Thompson...." [n.75]

This may have been in fact the case.  Thompson, while working as a consultant for
Time/Life on alternative theories of the Kennedy Assassination, took pictures of the
Zapruder frames after hours with his own camera and without the permission of Time.
When he asked Time for permission to use the photos in his book, Time/Life refused,
saying that "the film was considered 'an invaluable asset of the corporation’ and that 'its
use will be limited to our publications and enterprises.' " [n.76] Thompson and his
publisher responded by making exact copies of the pictures as sketches, with attention to
replicating the detail of the film. The court held that these sketches amounted to copies.
The court also verified that Time/Life had avalid copyright in the film. However, when
the court reached the issue of fair use, it held for the author. In applying the then



proposed four factors of fair use; the court found that there was a public interest in the
dissemination of information on the Kennedy assassination; that the book would not be
bought because of the Zapruder frames, but rather because of the theories in the book;
that there was little if any injury to the plaintiff since the court found no impact on the
market for the film; and the use for commercial gain was not significant since the
publisher had offered to surrender al of the profits from the book as a royalty payment
for the use of the pictures. [n.77] Here, the character of use, the wrongfulness, was not in
doubt. The taking was wrongful, but the nature of the work, the second factor, was more
important. There was a high degree of public interest in the use of the photos. [n.78]

The same question has been raised about the use of copyrighted video images. The
leading case is the home-taping case, Sony Corp. v. Universal City Studios, Inc., [n.79]
where the plaintiffs, Universal Studios and Walt Disney, owned copyrights on movies
and publicly-broadcast television programs and sued the manufacturer of the Betamax
videotape recorder, distributors of the recorders, and a home user. The theory for suing
Sony was that Sony was liable as a contributory infringer for selling the instrumentalities
that enable the person at home to infringe plaintiffs copyrights. [n.80] The record
demonstrated that the principa use of the recorder was for time- shifting of copyrighted
programs. [n.81] The Court found that there were also a substantial number of non
infringing uses and a substantial number of copyright owners (particularly sports,
religious and educational) that have no objection to recording their programs for later
playback. [n.82] The Court analyzed the use on the basis of the fair use doctrine,
applying the four factors and found that the time-shifting function also constituted fair
use. The Court particularly focused on the personal, home, non-profit use and stated that
"I f the Betamax were used to make copies for a commercia or profit-making purpose,
such use would be presumptively unfair.” [n.83] In determining that this was fair use,
the court found that in the case of personal, at-home copying, there was a different
weighting of the factors:" t hus, athough every commercia use of copyrighted materia
is presumptively an unfair exploitation of the monopoly privilege that belongs to the
owner of the copyright, noncommercial uses are a different matter.” [n.84] The Court
found that harm from time-shifting a program is "speculative, and at best, minimal."
[n.85] Asacautionary note, in this very important case on fair use, the Court aso found
that a non-profit characteristic of the work is not sufficient to end the inquiry, rather, the
Court states: " t he purpose of copyright is to create incentives for creative effort. Even
copying for non commercial purposes may impair the copyright holder's ability to obtain
the rewards that Congress intended him to have" [n.86] (emphasis added.) Further, " a
challenge to a noncommercial use of a copyrighted work requires proof that either the
particular use is harmful, or that if it should become widespread, it would adversely affect
the potential market for the copyrighted work." [n.87]

Use of videoclips even for "public interest” purposes can be impermissible. In Pacific
& Southern Co. v. Duncan, [n.88] Pacific and Southern Co. (doing business as WXIA-
TV) sued Carol Duncan (doing business as TV News Clips) for infringing on its
copyrights by videotaping its news broadcasts and selling tapes to the subjects of the
reports. TV News Clips claimed fair use of the material. TV News Clips did not seek
permission of WXIA to sell the tapes and did not affix a notice of copyright to the tapes.



TV News Clips sold atape to Floyd Junior College, which was the subject of a particular
story. WXIA obtained the tape and sued. TV News clips claimed that its service was
fair use because it served the important societal interest of full access to the news. [n.89]
The appeals court held that the service was not a fair use because the use was for
"unabashedly commercial reasons despite the fact that its customers buy the tapes for
persona use." [n.90]

The third factor, the substantiality or quantity of the taking, is another difficult area for
scholars to judge. In making the self- determination at the time of the "fair use," the
scholar must determine the substartiality of the taking. 1n case of use of a small amount
of alarge work, fair use should be found. [n.91] However, that is not always the case.

In Harper & Row Publishers, Inc. v. Nation Enterprises, [n.92] in an opinion by Justice
O'Connor, the court held as not a fair use the excerpt of only 300 words from a book-
length work, A Time to Heal: The Autobiography of Gerald R. Ford. The Nation
magazine used part of the book, published by Harper and Row, in an article, "The Ford
Memoirs-Behind the Nixon Pardon."” The material that the article was based on was
provided by an "undisclosed source," and the article was published shortly before the
release of the book. Harper and Row had sold the rights to excerpt the work to Time,
which canceled its contract once The Nation published excerptsfirst. The editor of The
Nation knew that the manuscript was "borrowed" and that he had to work fast to get the
story in print before it was released in the book. [n.93] The Court found that The Nation
had used, for blatant commercial purposes, important original thoughts of the author, and
this use had a tangible effect on the market for the original. Thus, the defendant's claim
of fair use was not allowed. The Court cited precedent from 1841 concerning the letters
of former President George Washington:

[A] reviewer may fairly cite largely from the original work, if his design be really and
truly to use the passages for the purposes of fair and reasonable criticism. On the other
hand, it is as clear, that if he thus cites the most important parts of the work, with a view,
not to criticize, but to supersede the use of the origina work, and substitute the review for
it, such use will be deemed in law a piracy. [n.94]

While Harper and Row is frequently cited as being important in defining the third factor
of the test, that of substantiality of use, it is also important that when the Court applied
the four statutory factors, it explicitly stated that the last factor (the effect of the use upon
the potential market) "is undoubtedly the single most important element of fair use.”
[n.95] Asafurther finding, the Court stated that fair use is traditionally not available for
unpublished works. [n.96] "Under ordinary circumstances, the author's right to control
the first public appearance of his undisseminated expression will outweigh a claim of fair
use." [n.97]

The fourth factor is the effect on the market. Once again, the effect on the market is
difficult to determine. Two casesillustrate this. In Williams & Wilkins Co. v. United
States, [n.98] a publisher of medical books sued the United States government,
Department of Health Education and Welfare and the National Institutes of Health for
copyright infringement in some of plaintiff's medical journals. NIH subscribed to two
copies of each of 3,000 journals for the use of its employees. One copy would remainin



the library and one copy would circulate among interested NIH employees. The demand
for articles was not met by the subscriptions purchased, so NIH would provide
photocopies of entire articles to its staff upon request. 1n 1970, the library fulfilled
85,744 requests for articles. Additionally, the National Library of Medicine would
provide similar services on an interlibrary loan basis. NLM copied 93,746 articles. The
court found that the copying was afair use since the use was not- for-profit, under strict
guidelines, and had only speculative impact on the market for the journals.

Williams & Wilkins illustrates the court's claim of a minimal impact by copying of
complete articles that directly affected one of the chief outlets for scholarly journals,
libraries. However, the potential infringer in Williams and Wilkins was the federal
government, in the person of the NIH. In the case of a private infringer, the result can be
different. Inlowa State University v. American Broadcasting Co., [n.99] a small portion
of afilm was given national exposure, as was the desire of the student producer then
interning at ABC Television. ABC used eight percent of a student- made film,
Champion, about awrestler, Dan Gable, at lowa University. ABC used thefilmclipina
highlight piece about the wrestler, who was participating in the 1972 Olympics, during
ABC'stelecast of the Olympics. ABC refused to pay the filmmaker or lowa State
University (one of the copyright owners) for the use of the film clip. Clips between 7
seconds and 2 1/2 minutes of a 28 minute film were used. The court applied the factors
of fair use and found that ABC's commercia broadcast did infringe on the market for the
film, even though it was an educational film. The court found that the most important
factor was the commercia nature of the use of the film. It held that due to the profit
motive involved in ABC's Olympic broadcast, ABC Television was not entitled to claim
fair use for even the small portion of the film used. One could look to the altruistic
purposes in Williams ("saving lives," athough not necessarily directly) as opposed to the
profit-motive in ABC (but ABC was giving something of value to the lowa State
plaintiffs--national exposure of an excerpt of their film, which was, incidentally, available
for rent.) To both courts, the impact on the market was an important consideration and
was resolved differently. lowa State shows that even a short use and a good purpose will
not necessarily be determinative if there is a significant impact on the market.

The profit motive is not the only, nor even in many cases the primary determiner of fair
use. InMarcusv. Rowley, [n.100] ateacher used 11 pages of a 35 page cake decorating
book for exclusively educational and teaching purposes, making fifteen copies for her
students. The court held that it was not fair use.  Similarly, in Whitol v. Crow, [n.101]
arranging a Hymn for school use and making multiple copies was held not fair use.
Publishers have even sued professors directly for preparing course anthologies. [n.102]
Thus, the use by teachers even in a non-profit setting is not necessarily afair use.

Nor are the First Amendment issues in newsgathering necessarily enough to outweigh
someone's property interest in a copyright. The First Amendment claim was rejected in
the circumstances in Harper & Row and in Time, Inc. Additionally, even if you pay for
the rights to a piece of film/video, you only get those rights you have paid for and not the
underlying copyright, unless you have a written agreement to that effect. A number of
television stations were surprised by thisin regards to what has become known as the



"Rodney King Video" of severa Los Angeles police officers beating an African
American male. George Holliday sold the video to KTLA for $500; this "sale" included
no written transfer of the copyright in the video. KTLA eventually made it available to
the rest of theworld [n.103] by CNN and satellite. Although the facts are vigorously
disputed, Holliday claims that he only transferred the right to use the video on local
newscasts. He then filed a $100 million copyright infringement lawsuit against other
users of the video, aleging that they did not have permission to air the video. [n.104]

Many have criticized the doctrine of fair use. [n.105] Because fair use involves the
application of the four factors, the potential results can be hard to predict. When the
difficulty to identify fair use is combined with the necessity to have fair use determined
judicially and the reticence of distributors and others to rely on the scholar's self-
determination that the use made by the scholar was "fair use,”" the doctrine becomes an
impediment for scholarship of anything other than traditional written quotation, instead of
afacilitator in the public interest. Certainty isrequired for the progressive functioning of
academe.

"The Scholarly License"

The concept of a"scholarly license" supplements the established mechanism of fair use.
Fair use, the judicialy interpreted doctrine, is frequently misunderstood, not easily
applied to new technologies and an extremely uncertain mechanism for scholars. By the
nature of scholarly work, it is typically nonprofit (but not entirely without cash flow),
has most often negligible impact on commercial markets for intellectual property and isa
direct advancement of the useful arts.  With fair use, a scholar is currently uncertain of
whether the use that he/she has made of material isfair unlessacourt rulesonit. Thisis
adifficult and untenable situation for a scholar. Rather, a scholar should be able to rely
on acertain ard relatively simple procedure to respect the copyrights of others, to know
that his or her work will be acceptable to and reproducible by those who are to distribute
or use it, and finally, to be able to reap rewards from the use of their work by others.

The intent of this proposal is not to supplant or interfere with the profitable commercial
exploitation of intellectual property rights, but rather to institute a modestly priced,
certain procedure for scholars engaged in activities that may or may not eventually
produce a profit, but are not undertaken primarily with a profit motive. [n.106] The
scope of such alicense must be clearly stated, as many activities engaged in by scholars
at various times cross over the line from non-profit to for-profit; the establishment of
guidelines and parameters needs to be done in a cooperative manner, with consultation
among scholarly organizations, publishers, performers, artists groups and legislators.
Especialy important will be defining the work that would qualify for such asimplified
procedure and the mechanism to be followed if a work transitions to become blatantly
commercial.

The Other Compulsory Licenses



Severa provisions have been made in the Copyright Act to allow certain interest groups
to function more efficiently. These provisions usually are predicated on the grounds that
either the interest group needs a subsidy (public broadcasting) or that the actual
computation of royalties would be too difficult to compute (jukeboxes) or that the interest
groups need certainty in access (home satellite dishes). These provisions affect
thefollowing uses of copyrighted material:

1) Compulsory license for public performance by ajukebox. This provision permits
jukeboxes to play copyrighted music in public. The licenseis an annua fee, previousy
$63 per year [n.107] and now temporarily suspended by industry agreement.

2) Compulsory license for making and distributing phono records. This provision
permits anyone who desires to use a song and make a new performance of that song
(usually called a cover record) to do so upon payment of the statutory fee of 6.25 cents
per copy of the song, or 1.2 cents per minute, whichever is greater. [n.108]

3) Compulsory license for cable television. [n.109] Cable television systems may
freely use the transmissions of al local television stations, without compensating the
television stations for the use of their copyrighted programs. A cable system may import
distant signals for afixed fee of 3.75% of their gross revenues, but with some involved
provisions for grandfathering preexisting distant signals and multiple distant signals.

4) Compulsory license for home satellite dish owners. This section provides asimilar
license to that of cable television for home satellite dish owners. [n.110]

5) Public broadcasters have a compulsory license to play music, including theme music
for their shows, and display works of art upon payment of very modest royalties. [n.111]

The rationale for the public broadcasting license is similar to that for a "scholarly
license"

The public broadcasters urged that a compulsory license was essential to assure public
broadcasting broad access to copyrighted materials at reasonable royalties and without
administratively cumbersome and costly clearance problems that would impair the
viability of their operations. [n.112]

The international community is also dealing with similar questions. The European
Community (EC) is writing provisions into its post-1992 accords that protect the rights of
the developers of electronic databases, but at the same time provide compulsory licenses
for the use of such data on fair and nont discriminatory terms. [n.113] Austria has
established a "social fund" to support copyright fees paid for social and cultural purposes,
suggesting that a government subsidy for copyright users who are primarily nor
commercia in nature might be possible. [n.114]

Recent Devel opments

The reasons that this emergence of new technologies requires adaptation of the law to
the actualities of academia are that 1) There is a paranoia sweeping those who deal with
academics, particularly in the wake of the following case, Basic Books, Inc. v. Kinko's,
2) That the current mechanism of fair use leaves all work open to interpretation by others
in the validity of copyright and reproducibility, an uncertainty that impedes scholarship



and creativity; and 3) There have been instances of direct interference in the stream of
scholarship.

Notwithstanding sporadic, apparently favorable reactions of the courts to not-for-profit
uses of copyrighted materials and the clear unfavorable treatment to for-profit uses of
similar material, there are arising impediments to scholarship, generaly based in alack of
underganding and a possible "paranoia’ surrounding copyright law. A few adverse
decisions send a chill through the pursuit of scholarly activities.

A major influence creating the current difficulties is the decision in Basic Books, Inc v.
Kinko's. [n.115] The plaintiffs, all major publishing housesin New Y ork City, brought a
suit against Kinko's for copyright infringement in the sale of their course packets.

Kinko's defended on four grounds, claiming first, that their use was "fair use" under
section 107 of the Copyright Act; second, that plaintiffs misused their copyrightsin
attempting to overreach the law as enacted by Congress; third, that plaintiffs had forgone
any legal remedies (were estopped) by waiting twenty years to bring action while having
knowledge of Kinko's service; and finally, that some of the copyrights were not
recorded. [n.116] The court found against Kinko's, awarding $510,000 in damages.

While admitting that courts and commentators disagree on the interpretation and
application of the four factors, [n.117] the court pursued its own interpretation of fair use.
Some of the key factors that cut against the defendant were that it involved multiple
copying; that it was done by acommercia enterprise; that the copying did not
"transform” the works in any way, as would a biographer's or critic's use of a copyrighted
guotation or excerpt. [n.118] Since Kinko's claimed that the purpose was an educational
use, the court took it upon itself to evaluate the use by Kinko's under the Agreement on
Guidelines for Classroom Copying in Not-for-profit Institutions. [n.119]

The court found that Kinko's use did not "transform the work," athough the court
admitted that arguably "transformation” is not required. Therefore, the use by Kinko's
was found to be mere repackaging and not protected. The court did find some effort by
the professorsin the use of judgment in the compilation of the readings. The court also
found that the use of the readings in the hands of the students was "no doubt
educational.” [n.120] However, the use "in the hands of Kinko's employee'sis
commercia." [n.121] Kinko'sintention of making a profit weighed against the claim of
fair use. An additiona factor the court relied heavily on was that the "defendant has
effectively created a new nationwide business allied to the publishing industry by
usurping plaintiff's copyrights and profits.” [n.122] "Kinkao's did not produce any
professor to testify that he or she would be disabled from teaching effectively if Kinko's
could not copy without paying permissions fees." [n.123] The court, however, expressy
refused to consider copying by students, libraries, or on-campus copyshops, whether
conducted for-profit or not. [n.124]

The court in Basic Books v. Kinko's considered whether the uses were "productive.”
[n.125] The court probably mis-applied the productivity standard, since that standard
was specifically rejected by the United States Supreme Court in Sony Corp. v. Universal



City Pictures, [n.126] where the high court held that mere time-shifting, without moreis a
sufficient fair use of copyrighted material. Thus, the academic community is under
attack for pursuing activities that it has performed for years.

Use of the "Scholarly License"

The "scholarly license" would be a new mechanism, an amendment to the copyright act,
much in the image of the present compulsory licenses that would seek to speed
scholarship, teaching and see that all authors and creators receive afair payment for the
use of their work. As conceived, the license would have the following elements:

1) A procedure certain for the use of visual images, aura expressions and all newforms
of expression hereinafter created. This procedure would be compulsory, requiring no
consent from the copyright holder, similar to the other compulsory licenses.

2) Procedures for swift payment of a small, fair fee to the copyright holder for the right
to use the copyrighted images under the compulsory license. A review mechanism for
periodically updating the license fees to maintain their fairness and an ability to self-audit
the use of images under this section.

3) Statutory credit requirements for giving credit to the copyright owner and
facilitating audit of and use under this section. An example of credit located on ornear
the image used would be: "Copyright 1992 by J. Creator, image used by scholar's
license."

While all of these proposals are conceptual and open to debate of the disciplines, some
discussion and furtherance of the idea as presented, is warranted. [n.127] Fair use has,
through years of interpretation, provided a satisfactory mechanism for scholars to work in
the written medium. [n.128] We generally have little problem quoting freely, and
crediting properly, other's writings. However, once the newer technologies enter the
picture, from scanning for use of images, to manipulation of images and sounds; the
concept of fair use fails the Academy. Similarly, copyright has failed other interest
groups in gaining access to copyrighted materials that they required. When public
television and radio stations have needed certain, low-cost relief, they have requested and
received a special license provision, as have those who make "cover” records, those who
own backyard satellite dishes, the cable television industry, [n.129] and those who own
jukeboxes. The nation's scholars and universities, as well as secondary and elementary
schools deserve no less treatment in overcoming the current chilling of their rightful
activities. This concept would provide for mandatory access to those images that have
been made public, and therefore already exposed to the eyes of the general population.
Once so given to the public, a copyright would not be an impediment for use for any
scholarly work.

The fees would be kept low, but payment would have to be made "certain,” or with a
high degree of compliance, as this is a substantial right to use copyrighted material.
Once again, such a situation exists in the music industry where the fees for use of a song
are modest, but payment isrequired. [n.130] In order to ease compliance, the collecting



agent, either the academic producing the work, the publisher, or others, would submit
payment in atimely manner to a central authority who would distribute the proceeds to
individual copyright owners. The scholars who produce original work will benefit by
periodically receiving their royaties for any uses made of their work.

This central authority already exists, the government's Copyright Royalty Tribunal (the
CRT) handles collection and distribution of such use fees, some of those collection and
allocation procedures are far more complicated. Additionaly, the CRT aready sets the
compulsory fees for jukeboxes, cable television, mechanical (music) licenses and could
also set these fees. [n.131]

Some may be concerned that any payment at al is problematical to the academic
community. So long as the fees are maintained at a reasonable level, the benefits
outweigh the costs. The scholar/artist would benefit from the elimination of effort and
delaysin getting individual permissions, the possibility of perhaps years of research
being destroyed by an obstinate copyright owner refusing to grant rights for publication,
the universal acceptability of awork complying with the concept, and the potential of
receiving fees for the use of their own work.

A compulsory license alows for a measure of compensation to the copyright holder
through a system of ease and convenience to the holder and the user. A compulsory
license aso utilizes the regulatory system in a manner that does not overburden the
system with continual court cases, but nevertheless has an established regulatory agency--
the Copyright Royalty Tribunal--to oversee the process. Congress, acting in the interests
of the American educationa system, has the power to keep licenserateslow. Such a
politically popular move, by extending the compulsory license to the entire educational
system, could also create incentive for individuals to "consume" more from the
educational market--to derive the benefit of license coverage. A beneficent contribution
to the stabilization of enrollment rates within affected curriculums could be possible.
Such action would also be in keeping with emergent trends and concepts in Europe and
elsewhere.

Conclusion

The copyright law has traditionally had trouble keeping up with advances in technology.
It has also proven to be inflexible. To overcome this, the courts created an equitable
doctrine of reason (fair use), which Congress eventually codified. To overcome other
deficiencies in the law, Congress has aso enacted a series of licenses and exceptions.

The world of scholarship is changing as fast as the underlying technology. Inflexibility
leads to the chilling of speech, scholarship and art. Those who create deserve certainty
that their work is acceptable for free flow throughout the stream of commerce. Those
who create also deserve prompt payment when others use their work. A "scholarly
license" would facilitate both of these goals and breath warm air on the chill imposed on
scholarship by the uncertainty of the Copyright Act.
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