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Constitutional Standard of Due Process’

e Notice to atfected
partiesif o R X &7
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Constitutional Standard of Due Process’

» Notice to affected parties
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e Opportunity to be heard
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Preliminary Inj

unction Standards

Showing of irreparable harm if
injunction not issued
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Preliminary Inj

unction Standards

Showing likelihood of success on the merits of the

dispute
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Preliminary Inj

unction Standards

Showing that damage to other party caused by
infunction is less than damage to applicant if no

injunction
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Preliminary Inj

unction Standards

Public interest favors Injunction in most IP

cases
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Provisional Measures

TRIPS Agreement Article 50

1. The judicial authorities shall have the authority
to order prompt and effective provisional
measures:
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Provisional Measures

TRIPS Agreement Article 50.1

(a)to prevent an infringement of any intellectual property
right from occurring, and in particular to prevent the entry
into the channels of commerce in their jurisdiction of
goods, including imported goods immediately after
customs clearance;
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U.S. District Court Civil Procedure Rule 65

65(a) Preliminary Injunctions
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Notice to other party must be
given
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U.S. District Court Civil Procedure Rule 65

65(a) Preliminary Injunctions

Other party must be given an
opportunity to be heard
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Provisional Measures

TRIPS Agreement Article 50.1

(b) to preserve relevant evidence
in regard to the alleged
infringement.
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U.S. Civil Procedure Rule 64

Seizure of Person or Property

At the commencement of...an action, all
remedies providing for seizure of person
or property for the purpose of securing
satisfaction of the judgment are
available subject to...any existing
statute of the United States [which]
governs.
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U.S. Civil Procedure Rule 64

Seizure of Person or Property
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U.S. Copyright Law Section 502

(@) Any court having jurisdiction of a civil
action arising under this title may grant
temporary and final injunctions on such
terms as it deems reasonable to prevent
or restrain infringement of a copyright.
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U.S. Copyright Law Section 502
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U.S. Copyright Law Section 503

(a) At any time while an action is
pending, the court may order the
Impounding of all copies or
phonorecords claimed to have been in
violation of the owner’s rights, and of all
plates, molds, matrices, masters, tapes,
film negatives, or other articles by
means of which such copies or
phonorecords may be reproduced.
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U.S. Copyright Law Section 503
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U.S. Copyright Law Section 509

(a) All plates, molds, matrices, masters,
tapes, film negatives, or other articles
by means of which copies or
phonorecords may be reproduced, and
all electronic, mechanical, or other
devices for manufacturing, reproducing,
or assembling such copies may be
seized and forfeited to the United
States.
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U.S. Copyright Law Section 509
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U.S. Trademark Law Section 34(d)

Court may order seizure of goods using
counterfeit mark and records of sale or
manufacture of such goods
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U.S. Trademark Law Section 34(d)

“Counterfeit Trademark™ defined
as “a counterfeit of a mark that
IS registered for such goods or
services and used, whether or
not the person against whom the
relief is sought knew the mark
was registered



D
CEREBEIFE F34A)E

U.S. Trademark Law Section 34(d)
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Provisional Measures

2. The judicial authorities shall have the authority to adopt
provisional measures inaudita altera parte where
appropriate, in particular where any delay 1s likely to cause
irreparable harm to the right holder, or where there is a

demonstrable risk of evidence being destroyed.
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U.S. District Court Civil Procedure Rule 65

65(b) Temporary Restraining Order
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U.S. Trademark Law Section 34

34(d)(2) Applicant must first notify the
U.S. Attorney and request participation

by the government.
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U.S. Trademark Law Section 34

34(d)3) The court shall not grant a seizure
order unless it finds that an immediate and
irreparable injury will occur if such seizure is
not ordered.
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Provisional Measures Art. 50.3

3. The judicial authorities shall have the authority to require the
applicant to provide any reasonably available evidence in order to
satisfy themselves with a sufficient degree of certainty that the
applicant is the right holder and that the applicant’ s right is being
infringed or that such infringement is imminent.
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U.S. District Court Civil Procedure Rule 65

65(d) Reasons for issuance of
preliminary injunction or TRO must be
given in reasonable detalil
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U.S. Trademark Law Section 34

34(d)(3) Application for seizure order
must include evidence sufficient to
support that the facts are true
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U.S. Trademark Law Section 34

34(d)(4) The court must find clear evidence that
the party to be affected would destroy the
goods, or move, hide, or make them
Inaccessible to the court.
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U.S. Trademark Law Section 34

34(d)(5) The application and order must show
the place and time for the seizure to be held
(usually at night) and describe accurately the
goods to be seized.
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Provisional Measures Art. 50.3

3. The judicial authorities shall have the authority to order the
applicant to provide a security or equivalent assurance
sufficient to protect the defendant and to prevent abuse.
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U.S. District Court Civil Procedure Rule 65

65(c ) Security {%iﬁ/_‘.{»\ Applicant for
Temporary Restraining Order [TRO] must pay
a sum to court as security to compensate
another party which is injured by the order.
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U.S. Trademark Law Section 34

34(d)(4) Applicant must provide adequate
security to pay for damages if the order is
unlawtul.
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U.S. Trademark Law Section 34

34(d)(11) A person who suffers damage
from a wrongful seizure will be

compensated.
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Provisional Measures Art. 50.
5

5.The applicant may be required to supply
other information necessary for the
1dentification of the goods concerned by the
authority that will execute the provisional

measurcs.
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U.S. Trademark Law Section 34

34(d)(3) Application for seizure order
must include evidence sufficient to
support that the facts are true, including
the nature of the goods, their location,
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U.S. Trademark Law Section 34

(d)(3) The applicant for a seizure order must be based upon sworn
testimony of a witness establishing that the facts are true.
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Provisional Measures Art. 50.
4

4. Where provisional measures have been adopted inaudita altera parte,
the parties affected shall be given notice, without delay after the
execution of the measures at the latest. A review, including a right to
be heard, shall take place upon request of the defendant with a view to
deciding, within a reasonable period after the notification of the
measures, whether these measures shall be modified, revoked or
confirmed.
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Provisional Measures Art. 50.6

6.Without prejudice to paragraph 4, provisional
measures taken on the basis of paragraphs 1 and 2
shall, upon request by the defendant, be revoked
or otherwise cease to have effect, if proceedings
leading to a decision on the merits of the case are
not initiated within a reasonable period, to be
determined by the judicial authority ordering the
measures where a Member's law so permits or, in
the absence of such a determination, not to exceed
20 working days or 31 calendar days, whichever is
the longer.
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Provisional Measures Art. 50.6
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U.S. Trademark Law Sectlon 34

34(d)(10) The court will hold a hearing not less than 10 days nor more
than 15 days after issuance of the order. If the party obtaining the
order does not establish that the order needs to be continued, then
the seizure order will be dissolved or modified.
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Provisional Measures Art. 50.
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7. Where the provisional measures are revoked
or where they lapse due to any act or
omission by the applicant, or where it 1s
subsequently found that there has been no
infringement or threat of infringement of an
intellectual property right, the judicial
authorities shall have the authority to order
the applicant, upon request of the defendant,
to provide the defendant appropriate
compensation for any injury caused by these
measures.
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Provisional Measures Art. 50.
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U.S. Trademark Law Section 34

34(d)(11) A person who suffers damage from a wrongful seizure
has a cause of action against the applicant for the order under
which such seizure was made, and shall recover such relief as
may be appropriate.

A& Sk BN
H 3 <K A(*
2 /\%%Ey\‘/‘f £ NS i
P AF B & Y AME,




D
O EEREIRER B34

U.S. Trademark Law Section 34

34(d)(7) the materials seized are taken
into the custody of the court.

a5 4 B R T ok
EBELT.




)
O EEFEIRERE B4E

U.S. Trademark Law Section 34

34(d)(9) The order shall be delivered by a
Federal law enforcement officer or state or
local law enforcement officer accompanying
the trademark owner.
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