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INTRODUCTION

Of all the forms of intellectual property protection available for technological
innovations, perhaps the least well-known, understood, and discussed is that protection
extended to plants. Interestingly, there are oftentimes more forms of protection available
to plants than traditional inventions. This paper will address the various forms of
intellectual property protection available to plants, with particular attention to the
protection provided for under the Plant Variety Protection Act (PVPA).

The paper will begin by discussing some of the basics of plant breeding and
genetics, which will give the reader a greater understanding of plant variety protection
issues. Next, there will be a discussion on the various forms of protection available and
the advantages and disadvantages associated with each of them. Third, the paper will
provide a detailed analysis of Asgrow Seeds v. Winterboer, a case which addresses the
problematic farmer’s exemption/crop exemption provision found in the Plant Variety
Protection Act. Finally, the paper will address the impact of the Supreme Court’s recent
decision in Asgrow Seeds v. Winterboer on farmers and the seed industry.

The author hopes to bring a unique perspective to this topic as a result of his
background and training. The author grew-up on a family farm in Eastern Nebraska
where corn and soybeans are the primary crops. At the University of Wyéming he earned
minor degrees in both Plant Biology and Crop Production. While attending school, he
worked for over four years as a student research associate in the University’s plant
biotechnology laboratory. In this capacity, he was involved in all facets of plant breeding

and genetics from classical plant breeding to advanced regeneration of plants from tissue



cultures. Hopefully, these experiences will allow the author to develop the perspective of
both the farmer and the plant breeder, as well as presenting some of the implications of the

administration and enforcement of intellectual property protection for plants on both of

these individuals.

A BRIEF PLANT BREEDING AND GENETICS OVERVIEW

Plants reproduce either asexually or sexnally. Asexual reproduction, vegetative
propagation, is accomplished by taking a “cutting” (a stem, root, or leaf) from a parent
plant and inducing formation of roots, shoots, or both.! This process is accomplished
more easily in some plants than others and sometimes horticulturalists must resort to
alternative methods, such as grafting a shoot to the rootstock of another plant. A plant
resulting from the process of asexual reproduction is termed a clone because the plant has
the exact genetic makeup of the parent plant from which it originated.> An example of a
well-known clone is the ‘Thompson Seedless’ grape, having millions of plants scattered
around the world and each originating from a single parent plant.3

If a clone is an exact replica of a parent plant, then how do new, unique plants
come into existence? On Very rare occasion, a single cell in a plant has its genetic makeup

altered during cell division, i.e. a mutation. This single cell continues to divide in the

"Hudson T. Hartmann et al., Plant Science: Growth Development, and Utilization of
Cultivated Plants 91 (2d ed.1988).

’Id. at92.

’Id,



process of normal plant growth and may develop into a shoot with characteristics different
from those on the rest of the plant.* Many of these mutations are minor, inferior, or go
unnoticed. However, sometimes the mutation is quite striking and is superior to the
characteristics of the parent plant on which it is growing. A skilled plant breeder will
notice this striking, superior characteristic and will asexually propagate the shoot using the
methods already described. For example, many of the ‘Red Delicious’ apple varieties
originated from mutations found on regular ‘Delicious’ apple trees.’

Sexual reproduction in plants is much more complex than asexual reproduction.
For brevity, discussion of sexual reproduction in plants will be limited to that found in
corn and soybeans, the latter being the crop of interest in Asgrow Seeds v. Winterboer.
Sexual reproduction in these crops involves the fusion of male and female reproductive
cells, gametes, in a process called pollination. Pollination occurs differently in different
species of plants. In corn, the male gametes are produced by tﬁc tassel found at the top of
the plant and the female gametes are produced by the ear found on the middle of the plant.
'This spatial separation of the tassel from the ear creates a means by which plant breeders
can easily produce hybrids, discussed infra. In contrast, the organs producing the male
and female gametes are not spatially separated on the soybean plant; they are in the same

flower. Usually pollination occurs prior to the flower even opening.®

‘Id. at 94.
*Id.

*Telephone Interview with Dr. Robin W. Groose, Associate Professor of Plant Genetics at
- the University of Wyoming, (Feb. 11, 1996). Dr. Groose worked extensively on a
soybean breeding project during his post-doctoral training at Iowa State University.
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As a result, soybeans are referred to as a “self-pollinated” crop while corn is referred to as
a “cross-pollinated” crop.

The development of hybrids has been heralded as “one of the outstanding scientific
breakthroughs in agricultural history,” since it has more than doubled the yield of corn.”
As a result of the yield increase of hybrid corn over non-hybrid corn, virtually all corn
grown by U.S. farmers is hybrid corn. Hybrids have also made plant breeding companies
very happy because the process by which hybrids are produced can be closely controlled.
Thus, farmers must buy new hybrid seed from the plant breeding companies each year to
achieve the high yields that hybrids offer over non-hybrids.

Plant breeding companies maintain strict control over the production of hybrids
through closely guarding inbred lines, which take many years to develop.® Inbred lines are
produced by forcing com plants to self-pollinate over many generations until all alleles in
the plant are homozygous.” A gene contains two forms of a given characteristic referred
to as alleles. If both alleles on a single gene are the same, then the gene is homozygous for
that characteristic. In the alternative, if both alleles on a single gene are different, then the
gene is heterozygous. for that characteristic.”® For instance, consider the alleles on a
single gene for the characteristic of plant height-- a single allele for “tall” and a single

allele for “short.” Thus, if both alleles for “tall” are present or both alleles for “short’ are

"Hartmann et al., supra note 1, at 84,
8John M. Poehlman, Breeding Field Crops 14 (3d ed. 1987).
*William S. Klug and Michael R. Cummings, Concepts of Genetics 38-39 (2d ed. 1986).

Y.



s S

present, the plant is homozygous for that characteristic. If one allele for “tall” is present
and one allele for “short” is present, the plant is heterozygous for that characteristic.

To explain the production of hybrids, it is easiest to refer to an illustration in
conjunction with a written explanation. Please see Appendix A. By allowing male
gametes produced in the tassel of one inbred line, B or D, to fuse with the female gametes
in the ear of another inbred line, A or C, a hybrid is created. The process of producing
hybrids is easy to achieve by removing the tassel from one of the plants used in a breeding
pair, commonly referred to in the seed industry as detasselling.!! The hybrid created is
reférred to as an F1 hybrid or a single cross hybrid. The F1 hybrid exhibits heterosis or
hybrid vigor and is sold to farmers. Heterosis is defined as “the increased vigor, growth,
size, yield, or function of a hybrid progeny over the parents that results from crossing
genetically unlike organisms.”"?

If a farmer were to save the seed from the F1 hybrid and plant it the following year
it would not exhibit heterosis. Furthermore, the farmér does not possess the inbred lines
so he cannot produce his own F1 hybrid seed. Thus, the farmer must go to the
commercial plant breeder each year and buy new F1 hybrid seed.

Soybeans are an entirely different stéry. Because the organs producing the male

and female gametes are within the same flower, soybeans do not readily lend themselves to

the production of hybrids. Furthermore, the organs producing the male gametes are so

"Hybrid seed corn companies in the Midwest hire thousands of teen-agers each summer
to walk the rows of corn in the company’s breeding plots, removing the tassel from
each plant.

2poehiman, supra note 8, at 706.



small that they must be removed using a pair of small forceps. One soybean breeder
describes the process of hybridizing soybeans as “very frustrating and painstaking™ and is
“impossible on a commercial scale.””® For this reason, it is relatively easy for farmers to
save seed from one year to use as seed the following year. Likewise, it is easy to purchase
one’s initial seed from a commercial seed company, plant the seed, harvest the seed, and
then save a portion of the crop for planting the following year or sell the crop to another

farmer to plant.

FORMS OF PLANT VARIETY PROTECTION OUTSIDE THE PVPA

The United States has gone through a gradual evolution in the protection of plant
varieties. Initially, most research in plant variety development was conducted by state and
federal governments as there were no financial incentives for private-sector interest.'* In
the early 1900's, several bills were introduced in Congress to give plant breeders the same
type of protection for their newly-developed plant varieties as inventors were given for
industrial inventions. However, even with the support of such well-known inventors as
Thomas Edison, none of these bills ever passed.'

The Plant Patent Act

In 1930, asexually propagated plant varieties finally became protectable in the

BTelephone Interview with Dr. Robin W. Groose, supra note 6.

"“Robert J. Jondle, Overview and Status of Plant Proprietary Rights, in Intellectual
Property Rights Associated with Plants 5 (1989).

Sidney B. Williams, Jr. and Kenneth A. Weber, Intellectual Property Protection and
Plants, in Intellectual Property Rights Associated with Plants 91, 92 (1989).
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United States when the Plant Patent Act (PPA), also known as the Townsend-Purnell Act,
was passed by Congress.'® Plant varieties that reproduce sexually, i.e. by seed, were
specifically excluded from protection. At the time of the passage of the Act, varieties
reproducing by seed were thought not sufficiently identifiable, uniform, and stable to be
protectable.!”” The PPA provided the incentives for private companies to invest in research
and development by granting the plant breeder the exclusive right to propagate the plant
for a period of 20 years from the date of filing of the patent application.'®

An amendment to the Act in 1953 extended protection to wild, newly-found plants
once they were asexually propagated and placed into a cultivated state.' Despite
restricting protection to asexually propagated varieties, the Act has met with much
success. Today, over 6,000 patents have been issued under the Act fostering the
development of a wide array of plant varieties from fruit trees to ornamental shrubs,?

Among the advantages of a plant patent, is the fact that it is relatively easy to

obtain compared to a utility patent, discussed infra. However, new varieties with only

°1d.

"Kenneth H. Evans and Eldon E. Taylor, Issues and Challenges in the Administration of
the Plant Variety Protection Act, in Intellectual Property Rights Associated with Plants
157 (1989).

"®Prior to June 8, 1995, the term of protection was 17 years from the date of grant of the
patent. With the passage of GATT-TRIPS, the plant patent act was amended to its
current form. 4 Tex. Intell. Prop. L..J. 99, 122.

*Williams and Weber, supra note 15.
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minor differences can also obtain a plant patent.? Thus, the overall protection of the
variety is quite limited.
The Utility Patent

Utility patents have always been available on plant methods and processes, such as
tissue culturing.* However, it was not until the landmark decision in Ex parte Hibberd et
al.? that plant varieties themselves became eligible for utility patent protection. In order
to receive a utility patent, a plant must be new, useful, and nonobvious— the same
requirements that apply to all other inventions. In addition to protecting plant breeding
methods and processes, utility patents can also be issued for recombinant DNA, genes,
and plant parts.* During the 17 year period of protection that the utility patent grants,”
the seed of the protected variety may be used by the public for testing purposes, but may
not be lused in a breeding program to develop new varieties.”® Like other utility patents,
once this period of protection ends, the seed is in the public domain and may be used to
develop new varieties.”’

An advantage of the utility patent over the other forms of protection available, is a

*'Jondle, supra note 14, at 12.

2Id. at 8.

#1227 U.S.P.Q. 440 (Bd. Pat. App & Int. 1985).

#Jondle, supra note 14, at 9.

BPresently, the law provides for 20 years from the date of filing. See supra note 18.
“Jondle, supra note 14, at 9.

*For a comparison of protection under the Plant Variety Protection Act and Utility
Patent laws, see Table 1-2 in Jondle, supra note 14, at 10.

8



broader scope of protection if the patent has been carefully drafted. However, the utility
patent is also more expensive than the other forms of protection, as well as being more
difficult to obtain.® Moreover, the period of time involved in getting a utility patent is
much longer than the other forms of variety protection. One practitioner notes that the
“average pendency for patents in 1992 that defined seeds by reference to their ATCC

120

(American Type Culture Collection) accession numbers was 435.6 months.

Trade Secret Protection

Trade secret protection is generally confined to hybrids, particularly hybrid seed
corn. As discussed supra, hybrids are the result of crossing two inbred lines to produce a
plant that exhibits heterosis, hybrid vigor. By keeping the identity of the inbred lines
confidential, seed companies can prevent other companies from duplicating the hybrid
resulting from crossing the two inbred lines.*® Moreover, the nature of hybrids prevents
farmers from saving seed and planting the seed the following year, as discussed supra.
This simple means by which hybrids can be protected has resulted in many seed companies
attempting to hybridize other crops, such as soybeans, cotton and wheat.*! However,

plant breeders have had virtually no success due to self-pollinating mechanisms, as

®Jondle, supra note 14, at 13.

®Herbert I. Cantor, Brown Bagging It-- Free Lunch for Farmers, ]. Pat. & Trademark
Off. Soc’y. 754, 756 n.12 (1993).

%Neil D. Hamilton, Why Own the Farm If You Can Own the Farmer (and the Crop)?:
Contract Production and Intellectual Property Protection of Grain Crops, 73 Neb. L.
Rev. 48, 92 (1994).

Mg,



discussed supra.
Qther Contractual Provisions
Contractual provisions between farmers and seed companies may be used in addition to or
in lieu of the forms of protection already discussed. These contractnal provisions are
commonly enforced in local and state courts, as opposed to the federal courts for other
forms of plant variety protection. A farmer agrees to be bound by the terms of the
contract by removing a label placed on the bag of seed such that it must be removed to
open the bag (much like computer software) or by signing a purchase agreement for the
seed.”
Internati Pr

No discussion would be complete without addressing international protection of
plant varieties, especially since it interacts so closely with the PVPA. In fact, part of the
motivation for Congress enacting the PVPA was the establishment of the International
Convention for the Protection of New Varieties of Plants (UPOV) by eight European
nations in 1961.** The objective of the Convention was to “develop and refine a system to

recognize and protect the legal rights of plant breeders.”*

%See Appendix B for an example of the provisions contained in such an agreement.
Hamilton, supra note 30, at 93.

®].H. Reichman, Legal Hybrids, 94 Colum. L. Rev. 2432, 2467 (1994), citing H.R. Rep.
No. 1605. Congress was concerned about the competitiveness of the American
agricultural industry.

*Neil D. Hamilton, Who Owns Dinner: Evolving Legal Mechanisms for Ownership of
Plant Genetic Resources, 28 Tulsa L.J. 587, 603 (1993).
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In 1978, the UPOV was amended to allow non-European membership.” In 1981,
the United States joined UPOV,* resulting in amendments to the PVPA as a condition of
becoming a signatory.”” Additional amendments to UPOV in 1991 forced the United
States to further amend the PVPA or remove itself as a member of UPOV. The 1991
Amendments focused on increasing intellectual property right protection for
biotechnological products. In hearings before Congress, Kenneth Clayton, the deputy
assistant secretary for the Department of Agriculture’s Marketing and Inspection Services,
stated that “[c]ompliance with the 1991 UPOV guidelines is essential to ensure that new
American plant varieties get effective protection outside the United States, and that
foreign breeders will bring their seeds to the United States.”™ The bill passed Congress

on October 6, 1994.%°

¥Hd.

*%Accession of Austria to the International Convention for the Protection of New
Varieties of Plants, 76 ]. Pat. & Trademark Off. Soc’y 686 (Sept. 1994). As of July 14,
1994, there were 25 members, as follows: Australia, Austria, Belgium, Canada, Czech
Republic, Denmark, Finland, France, Germany, Hungary, Ireland, Israel, Italy, Japan,
Netherlands, New Zealand, Norway, Poland, Slovakia, South Africa, Spain, Sweden,
Switzerland, United Kingdom, and the United States of America.

¥Reichman, supra note 33.

3These additional amendments “increase the term of protection to twenty years, extend
the scope of protection to harvested plant parts, cut back on the farmers’ exemption,
and required states to protect the whole plant kingdom and not merely selected species.’
Reichman, supra note 33, at 2468-69.

: ]

¥Stacey Berg, Julie Lane, et al., Bill to Amend Plant Variety Protection Act, 6 No, 7 1.
Proprietary Rts. 29 (July 1994).

NSee S. 1406, Pub. L. No. 103-349.
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E Members of UPOV must extend to foreign applicants of member countries the

same rights afforded to nationals, i.e. national treatment; recognize filing dates of

applicants in member countries, i.e. foreign priority rights; and grant rights in a member
country only when the applicant files with the given country’s own examiner’s office, i.e.

independent jurisdiction.*!

THE PLANT VARIETY PROTECTION ACT
Breeders of sexually-reproducing varieties of plants became frustrated at the

unavailability of protection for the plants they developed, often through years of pain-

staking effort. They and the American seed industry argued that there were no economic

incentives to develop new varieties of plants that reproduced by seed, as a farmer or

gardener would merely produce his own seeds after his initial purchase of a new plant

variety from a plant breeder. A proposal to broaden the PPA to extend protection to these

seed-bearing plants was attempted, but ultimately failed when it was opposed by the U.S.
Patent & Trademark Office.*?

Later, the U.S. seed industry proposed a bill based on provisions found in the PPA
and European breeder’s rights laws. Also aiding in the efforts of the seed industry were

advances in the science of plant breeding and genetics that showed that many sexually-

reproducing varieties were identifiable, uniform, and stable. Sexually propagated plants

“David G. Scalise and Daniel Nugent, International Intellectual Property Protections for
Living Matter: Biotechnology, Multinational Conventions and the Exception for
Agriculture, 27 Case W. Res. J. Int’]1 L. 83, 108 (1995).

*Evans and Taylor, supra note 17.
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finally became eligible for protection under the Plant Variety Protection Act (PVPA),

which was passed on December 24, 1970.%

Under the PVPA, all plants that produce seeds are eligible for protection. In

many respects the PVPA is modeled after U.S. patent laws. This observation is most

evident in the standard of novelty, which a plant must exhibit in order to be eligible for a

piant variety protection certificate. The standard of novelty is set forth in 7 U.S.C. §

2402, which indicates that any of the following will defeat novelty:*

1. The cultivar was a public cultivar before the date the applicant
determined that he/she had a unique variety of plant.

2. The cultivar was a public cultivar more than 1 year before application
for the plant variety protection certificate was made.

3. The cultivar was available to other individuals and described in a printed
publication in this country before the applicant had determined that he/she
had a unique variety of plant.

4. The cultivar was available to individuals and described in a printed
publication in this country more than 1 year before the application for plant
cultivar protection.

5. The applicant filed for protection in a foreign country more than 1 year
before filing in the United States.

6. Another individual has determined that he/she had a unique variety of
plant earlier than the applicant and has continually engaged in the
development of the variety for commercialization, or has published a
description of the cultivar within 24 weeks of the date an individual
determined that he/she had a unique variety of plant.

B4,

“Williams and Weber, supra note 15, at 94,

“Williams and Weber, supra note 15, at 94-95.
13
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Practitioners will no(te that these provisions bear striking resemblance to the
general patent statute, 35 U.S.C. § 102. For instance, the date the “applicant determined
that he/she had a unique variety” is the equivalent of an actual “reduction to practice”
under the patent statutes. However, in addition to the novelty requirement described
above, the PVPA also requires that the variety be distinct, uniform, and stable, as defined
in 7 U.S.C. § 2401(a).*

The PVPA is administered by the Plant Variety Protection Office in the
Department of Agriculture, which is in stark contrast to the PPA administered by the
Patent and Trademark Office in the Department of Commerce. Additionally, the PVPA
provides for a board composed of members of the seed industry, the public sector, and the
farm industry, which advise the Secretary of Agriculture on the administration of the
PVPA.Y

The Department of Agriculture issues a Plant Variety Protection Certificate to
certify protection of a given variety, giving the plant breeder protection for a period of 18
years.®® In order to differentiate a cultivar in an application from those already having a
certificate or in the public domain, the plant variety protection office maintains
computerized descriptions of over 32,000 cultivars of 100 different crops.” Thus,

examiners can efficiently determine if the cultivar in the application differs by one or more

#%See Appendix C.

“"Evans and Taylor, supra note 17, at 158.
*1d.

¥Id.
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characteristics from all those presently known. However, the system is not without its
drawbacks, as relevant literature must be reviewed and added to the computerized
database. Additionally, subjective determinations by the examiner must be made in
determining the appropriate descriptive term to be used in the search.®® The examiners are
aided by the fact that the plant variety protection office is located in the National
Agricultural Library containing about 2 million volumes and associated electronic retrieval
services.” Likewise, the Office is near the USDA’s Beltsville Agricultural Research
Center where examiners may consult with renowned plant scientists.

Since its enactment, the Act has resulted in the issuance of over 2100 plant variety
protection certificates.”® The ability of the examiners in issuing these certificates is
evidenced by the fact that none of these certificates have ever been successfully challenged
and defeated.

Unlike the plant patent, the plant variety protection certificate protects the seeds of
the variety. To receive a plant variety protection certificate, a plant breeder needs oaly file
an application listing specified traits of the variety and a seed deposit of 2,500 seeds.™
Protection is limited under the Act for several reasons. First, the Act contains a research

exemption provision that allows anyone to use the protected variety in plant breeding

SDId.

Sild. .

31d. at 159.
SSId'

Jondle, supra note 14, at 13.
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programs. Second, it also contains a farmer’s exemption/crop exemption that may allow
large-scale farmers to sell large amounts of the seed of the protected variety.”® Finally, a
lack of distinctiveness criteria in the Act allows another variety with only a minor change
in any one trait of the protected variety to also receive a plant variety protection
certificate.*®

In terms of infringement, the patent statutes and the provisions in the PVPA are
quite similar. Both prevent recovery for acts of infringement “committed more than 6 yr
prior to filing for relief or for acts known to the owner for more than 1 yr before filing for
relief.™" Likewise, both contain provisions for attorney fees and actual notice is required

for obtaining damages.

ASGROW SEED COMPANY V. WINTERBOER
The Plant Variety Protection Office (PVPQ) readily admits that the “crop
exemption, or farmer’s exemption, granted in the PVPA generates more complaints to the
PVPO, and more requests for information and assistance than any other portion of the
law.”® The Plant Variety Protection Board has recommended to the Secretary of

Agriculture that the farmer’s exemption/crop exemption be more clearly defined.

The farmer’s exemption/crop exemption applies only to plant variety protection
certificates pending or issued before April 4, 1995. See infra note 89.

*Jondle, supra note 14, at 13.
SWilliams and Weber, supra note 15, at 96-97.

%Evans and Taylor, supra note 17, at 159,
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However, the USDA effectively has it’s hands tied because “the PVPA’s authority to
write regulations is limited to the conduct of proceedings in the PVPO."™ Furthefmore,
“[rlights granted under the PVPA and the farmer’s exeﬁpﬁon are not enforced by the
PVPO, therefore the USDA does not have authority to further define the exemption by
regulation.”®

It is for the aforementioned reasons that the burden has fallen on the courts to
further interpret and define the farmer’s exemption/crop exemption of the PVPA. The
interpretation of this exemption was so problematic that it ultimately advanced to the
United States Supreme Court in the case of Asgrow Seed Company v. Winterboer.®" This
paper will trace the case from its start in the U.S. District Court for the Northern District
of Iowa to the U.S. Supreme Court.

The United States Distri e Northern District of Iowa

Dennis and Becky Winterboer are family farmers raising corn and soybeans in
Iowa where they operate as a corporation under the name D-Double-U and doing business
as DeeBee’s Feed and Seed. Like most Midwestern farmers, the Winterboers sell their
crops to local grain elevators and/or feed mills. Unique to the Winterboer farming
operaﬁon is the cleaning and sale of some of the soybean seed that they grow for use by
other farmers in planting the following year’s crop.

In an interview with a newspaper reporter, Becky Winterboer said that she and her

¥d.
®rd.
61795 F. Supp. 915 (N.D. Iowa 1991),

17
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husband got into the business of cleaning and selling seed by accident.®> She had spilled a
large bag of hybrid seed corn in their gravel driveway causing the seed to become mixed
with stones and other debris. Denny Winterboer purchased a hand held filter to separate
the seed from the other components.®* Later he began filtering oats for his horses and,
ultimately, purchased a machine to filter his own seed for planting and those of his
neighbors. Finally, he began filtering his own seed for sale to his neighbors for planting
purposes.

This practice of saving seed from one’s present crop for use in planting the
subsequent year is not new. Prior to the establishment of government-funded agricultural
research experiment stations and private plant breeding companies, farmers traditionally
collected seed from the most prolific and robust plants in their fields for use in planting the
following year.* By doing so, they continually improved the yields and disease resistance
of their crops. This process of artificial selection is the same used by commercial plant
breeders, except on a much larger scale and with the aid of the modern understanding of
plant genetics.

In December of 1990 the Asgrow Seed Company sent an agent, a Mr. Ness, to the

Winterboer’s farm to purchase some soybean seed. Mr. Ness bought 20 bags of variety

%Timothy J. McNulty, Seed Sales Sow Controversy; Farmer, Ag Firm are Locked in
David and Goliath Battle, Chicago Tribune, June 20, 1994, at C1.

%Hybrid seed corn sells for $80 per 50 Ib bag and, therefore, is quite valuable.

%Herman Schuett, a grain farmer, recalls he and his father selecting the largest ears of
corn as they were placed in storage bins. Those ears were used as next year’s seed.
Interview with Herman Schuett, Proprietor of Schuett Farms, in Chapman, Nebraska
(January 6, 1996).

18



number 1938 and 20 bags of variety number 2235 that Mr. Winterboer described as being

“just like Asgrow varieties A1937 and A2234.”% The seed was taken to a company

laboratory where a plant biclogist determined that the seed sold as variety numbers 1938
and 2235 by the Winterboers was actually Asgrow varieties A1937 and A2234,
respectively.

The Asgrow Seed Company initiated suit in the U.S. District Court for the

Northern District of Jowa alleging that the Winterboers had been “brown-bagging.” This

term means that (1) a farmer purchases seed from a seed company, (2) plants the seed, (3)

E harvests the seed, (4) cleans the seed, {5) places the seed in non-descriptive brown bags,
and (6) sells the seed to others.®® The Winterboers did not dispute that they did any of
these actions. They asserted that they were exempt from the provisions of the PVPA
under the farmer’s exemption/crop exemption.®’

The farmer’s exemption/crop exemption provides that no infringement occurs if:

[a] person, whose primary farming occupation is the growing of crops for

sale for other than reproductive purposes . . . [sells] such saved seed to

other persons so engaged, for reproductive purposes, provided such sale is

in compliance with such State laws governing the sale of seed as may be
applicable.®

%5795 F. Supp. at 916.
861d..
87 U.S.C. § 2543.
%795 F. Supp. at 917.
19
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The District Court began its analysis by stating that “the duty of this court is to
determine and give effect to the intent of Congress,” quoting Ozawa v. U.5.%° Noting that
legislative history on the PVPA is very limited, the Court looked to Delta and Pine Land
Company v. Peaple Gin Company.™ This case notes that the farmer exemption seems to

be contrary to the primary purpose of the act:

The broader the construction given the exemption, the smaller the incentive
for breeders to invest the substantial time and effort necessary to develop
new strains. The less time and effort that is invested, the smaller the
chance of discovering superior agricultural products. If less time and effort
is invested, long-term benefits to the farmer in the form of superior crops
and higher yields will be lost. Although it may appear that the broadest
reading of the exemption would benefit farmers today, it could be
detrimental to their interest tomorrow. Thus, the narrower reading of the
exemption is more in keeping with Congress’ primary objective. Such a
reading creates the greatest amount of internal harmony in the overall
statutory scheme. We therefore conclude that Congress did not intend for
the crop exemption to cover every sale from one farmer to another.”

The District Court found this argument convincing and rejected the Winterboer’s
argument that they could “*sell all the novel variety that we have grown so long as we sell
it to other farmers and follow state law.’”"? As a result, the Court concluded that farmers

should only be allowed to save enough seed of the protected variety as he/she may need to

plant in the next crop year. Thus, under no circumstances, may a farmer save more seed

%260 U.S. 178, 43 S.Ct. 65, 67 L.Ed. 199 (1922).
694 F.2d 1012 (5th Cir. 1983).
795 F. Supp. at 918, quoting Delta Pine at 1016.
2795 F. Supp. at 919.
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in a given year than he/she may reasonably be expected to plant in the next crop year. The
Court found that the Winterboers had exceeded this amount of saved seed and, therefore,
were in violation of the PVPA. A permanent injunction was issued by the Court
preventing the Winterboers from “selling seed, except for saved seed, to other farmers
and/or engaging in any form of ‘brown bagging.”””
The United States Court of Appeals for the Federal Circuit

The Winterboers appealed” to the United States Court of Appeals for the Federal

Circuit (CAFC), which has exclusive jurisdiction over appeals involving the PVPA.” As

one may expect, the appeal attracted the attention of most of the major U.S. seed

companies,’ in this case of first impression.” However, according to at least one

795 F. Supp. at 920.

"With the aid of hindsight, the Winterboers state that they would probably have settled
the case like other farmers whom Asgrow had brought suit against. One reason they
decided to appeal was the fact that Becky Winterboer’s brother-in-law, William Bode,
was a patent lawyer and he did not require an up-front payment of fees. McNulty, supra
note 62.

728 U.S.C. §§ 1295(a)(1), 1338 (1988).

"Twelve commercial seed companies, besides Asgrow Seed Co., filed amicus curiae
briefs. The American Seed Trade Association also filed an amicus curiae brief. Not
surprisingly, 11 companies supported Asgrow’s position, while the remaining company
took a neutral position on Asgrow, but urged the CAFC to reject the district court’s
reasoning.

"'Shane S. Pierce, Patent Law: The Crop Exemption of the Plant Varieties Protection Act-
The Battle Between Farmers and the Seed Industry: How Much Protected Seed May a
Farmer Save and Sell Without Committing Infringement? [Asgrow Seed Co. V.
Winterboer, 982 F.2d 486 (Fed Cir. 1992), rev’d, 115 8. Ct. 788 (1995}], 34 Washburn

'L..J. 391, 399 n.42 (1995), citing Appellant’s Reply Brief at 32, 41-43, Asgrow (No. 92-
1048).
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practitioner who represented the Asgrow Seed Company in another PVPA matter, this
case is not technically a case of first impression.” The filing of amicus curiae briefs by the
seed industry is not surprising considering that it has made concerted efforts to convince
Congress to amend the PVPA to eliminate a farmer’s right to sell saved seed for planting
purposes.” It has even went so far as to “influence the Department of Agriculture to
create a regulation to nullify the rights granted farmers under the crop exemption.”%

The Court began by looking at the various provisions within the PVPA that
address infringement and the farmer’s exemption/crop exemption. Of particular
importance was the CAFC’s interpretation of 7 U.S.C. § 2543, which it found “does not
limit the amount of seed a farmer can save.”®' However, the Court. noted that the farmer’s
exemption provision “places further conditions on brown bag sales of saved seed from a
crop grown from PVPA seed.”® First, both the buyer and seller of brown bag seed must
be farmers. Second, their primary motivation in planting the protected variety must be to
harvest the progeny seed for sale as grain or livestock feed, not for sale as seed to others
for planting.

The Court stated that the district court committed an error “in determining that the

"®Cantor, supra note 29, at 754 n.6, referring to Asgrow Seed Co. v. Kunkle Seed Co.,
Inc. (No. 87-1402).

"Pierce, supra note 77, at 399 n.42, citing Appellant’s Brief at 7-8, Asgrow (No. 92-
1048).

®Pierce, supra note 77, at 399 n.42, citing Appellant’s Brief at 7, Asgrow (No. 92-1048).
#1982 F.2d at 489.
1d.
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crop exemption of section 2543 contains an ensuing crop limitation on the amount of seed
a farmer can save. The trial court incorrectly read the crop exemption to limit brown bag
sales of novel varieties to the maximum amount of seed the selling farmer would save to
plant another crop of like size.”® The Court went on to note that the Act contained no
such restriction and it would not read such a restriction into the Act. The Court conceded
that “[wlithout meaningful limitations, the crop exemption could undercut much of the
PVPA'’s incentives.”® The Court tempered it’s ruling by noting that “[s]ection 2543 does
not give farmers a blanket right to sell saved seed. Rather the crop exemption has several

limitations. A farmer must meet each of these requirements to qualify for the

exemption.””® The Court outlined the limitations as follows:®

1. a farmer remains subject to infringement under subsections 2341(3) and

4y

2. a farmer may only save, use, or sell seed produced from or descended
from seed obtained by authority of the PVPA certificate owner for seeding

purposes;

3. a farmer selling a novel variety must primarily grow crops from that seed
for consumption;

4. a farmer acquiring a novel variety must primarily grow crops from that
seed for consumption;

5. a farmer who acquires a novel variety in a brown bag sale can neither

BId, at 491.

¥ld.

¥1d. at 491-92.

%Id. at 490.




save nor sell seed harvested from that seed;

6. the sale must comply with state laws; and

7. a farmer cannot divert seed originally sold for consumption to planting

purposes.

This was not the last time the CAFC was to address this case, as the Asgrow Seed
Company filed a petition to have the case reheard en banc. The petition was denied,
however, the vote was close among the judges with 5 judges voting to rehear the appeal
en banc and 6 judges voting not to rehear the appeal en banc.¥

The United States Supreme Court

The U.S. Supreme Court granted certiorari® and the case was argued on
November 7, 1994. In an 8 to 1 decision, the Court reversed the CAFC and upheld the
decision of the U.S. District Court. It should be noted at the outset that Congress
amended the PVPA while the present case was waiting to be decided by the U.S. Supreme
Court. The “{aJmendment has the effect of eliminating the exemption from infringement
liability for farmers who sell PVPA-protected seed to other farmers for reproductive
purposes. That action, however, has no bearing on the resolution of the present case,
since the amendments affect only those certificates issued after April 4, 1995, that were

not pending on or before that date.”® Thus, the issue before the Court was not moot, as

#7130 L.Ed.2d 690
%511 U.S. —- , 126 1.Ed.2d 20, 114 S.Ct. 50 (1994).

#9130 L.Ed.2d at 690 n.2. See also Plant Variety Protection Act Amendments of 1994
Pub L. 103-349, 108 Stat 3136, 3142.
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the ruling applies to all plant variety protection certificates that were issued or pending
before April 4, 1995.

Asgrow Seed expressed concern that if the Supreme Court were to allow farmers
to sell less than half of their total crop, a few farmers could still effectively eliminate the
Company’s seed sales in a given state.”® As an example, Asgrow points out that the
Winterboer's sold enough seed in 1990 to plant 10,000 acres (assuming a conventional
seeding rate of 1 bushel of soybean seed/acre). Meanwhile, Asgrow sold enough seed in
the State of Jowa to plant 500,000 acres in 1990. Thus, 50 farmers operating at the same
capacity of the Winterboers could effectively eliminate Asgrow’s entire sales in Iowa.
However, a former attorney with Pioneer Hi-bred International, states that the majority of
brown baggers consists of a large number of small infringers, not a small number of large
infringers.”!

Asgrow further notes that the Winterboers were profitably selling their seed at
$8.70/bushel, while Asgrow was selling their seed fof almost twice as much, $16.20-

$16.80/bushel. #* Thus, farmers would have an incentive to purchase the seed from other

**Pierce, supra note 77, at 404 n.89, citing Appellee’s Brief at 6-7, Asgrow (No. 92-
1048).

“'Pierce, supra note 77, at 404 n.89, citing Appellee’s Brief at 33-34, Asgrow (No. 92-
1048).

IPierce, supra note 77, at 404 n.89, citing Appellee’s Brief, at 6 n.10, Asgrow (No. 92-

1048).

*In 1990, soybeans could be sold at a grain elevator in Central Nebraska for
approximately $5.80/bushel. Thus, even at $8.70/bushel, the Winterboers were
achieving a much greater profit on their soybeans than if they had sold the seed to a
local grain elevator, even considering the additional expense of cleaning and bagging
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farmers, as seed tends to be second only to fertilizer in total input costs for farmers.*
Ultimately, mass purchasing ﬁf seed by farmers from other farmers would create a
disincentive for seed companies to invest financial resources in the development of new
varieties.” A New Mexico State University Agronomist, Dr. Charles Glover, found that
“Im]Jore than a million dollars and up to 10 years of research is required to develop and
release a new variety.”*

In response, the Winterboers argue that there is no evidence that “brown bag
selling is occurring on a large scale basis in Iowa.”¥ John Falk, an Agricultural
Commodities Assurance Program Administrator for the Kansas Department of
Agriculture, argues that the reason brown bagging does not appear prevalent is because “it
is difficult to monitor and catch brown baggers.”®® The reasons behind this difficulty in

catching brown baggers are two-fold. First, the actual transactions between farmers occur

in non-public settings, such as the local coffee shop. Second, virtually all the state

the seed. Interview with the Aurora Co-operative Grain Elevator Company, Aurora,
Nebraska (Jan. 10, 1996).

“Interview with Herman Schuett, supra note 64.

*Pierce, supra note 77, at 404 n.89, citing Appellee’s Brief at 25, Asgrow (No. 92-
1048).

*Pierce, supra note 77, at 404 n.89, citing “The Plant Variety Protection Actisn’t a
Conspiracy,” Countryside & Small Stock I., July 1993, at 60.

Pierce, supra note 77, at 404 .89, citing Appellant’s Reply Brief at 25, Asgrow (No.
92-1048).

*Pierce, supra note 77, at 404 n.89, citing a telephone interview with John Falk (Sept. 9,
1994),

26



departments of agriculture lack the financial resources to hire agents as the Asgrow Seed
Company did in the present case. As a result of these two hindrances, Falk says that the
Kansas Department of Agriculture relies upon *“concerned local farmers and businessmen
to report brown baggers.””

Harold Rudolf, a farmer of 42 years in Palmer, Nebraska, states that he never
recalls a farmer ever turning-in another farmer for brown bagging seed in his community.
He further states that farmers are “a very tight-knit group” and that you “just don’t turn
someone in for what farmers view as a minor violation because you never know when you
may need your neighbor’s help in the future.”*®

In response to Asgrow’s argument that seed companies cannot be profitable under
the current regulatory environment of the PVPA, the Winterboers point to the ever-
increasing profits of these companies. Pioneer Hi-bred International, the world’s largest
seed company, recorded a “profit of $104.2 million in fiscal 1991 and topped $1 billion in
sales for the first time.”"" Moreover, the Winterboers note that even Upjohn’s

agricultural division, of which Asgrow seeds is a wholly-owned subsidiary, posted “sales

of $615 million and operating profits of $74 million in 1990, both higher than the previous

*Id.

®nterview with Harold Rudolf, a grain and livestock farmer, in Palmer, Nebraska (Jan.
11, 1996).

" pierce, supra note 77, at 404 n.89, citing Appellant’s Reply Brief at 34, Asgrow (No.
92-1048).
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‘What the Winterboers fail to point out is that both of these companies, particularly
Pioneer Hi-bred International, derive the majority of their seed sales from hybrid seed
sales, which farmers cannot produce themselves as discussed supra. Therefore, any dent
in the sales of non-hybrid seeds, i.e. open-pollinated seeds, has little impact upon the
profitability or sales of either of these companies. Asgrow seeds even quotes Dale Porter,
a former Pioneer Hi-bred International attorney, as stating he “observed difficulties for his
company from brown bagging ‘in all the open pollinated crops, principally wheat and
soybeans.””'® (Emphasis added).

Asgrow argues that brown bagging is a “lose-lose” sitnation for both the seed
companies and the American farmer. If seed companies cannot recover their research and
development expenses, seed companies will forego the continued development of crops
having higher yields and improved disease resistance. America’s toughest competition in
the world, agricultural market-place is Europe, which has “much more effective patent-
like laws.”'™ Mr. Falk states that Pioneer Hi-bred International is profitable in Europe

“[dJue primarily to the European laws that protect Pioneer’s proprietary rights in the seed

"®Ppierce, supra note 77, at 404 n.89, citing UpJohn’s 1990 Annual Report to
Shareholders.

Bpierce, supra note 77, at 404 n.89, citing Appellee’s Brief at 33-34, Asgrow (No. 92-
1048).

1%Pierce, supra note 77, at 404 n.89, citing Appellee’s Brief at 34, Asgrow (No. 92-
1048).
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The Supreme Court found the farmer’s exemption confusing. Justice Scalia,
writing for the majority, notes at the beginning of his opinion that “[i]t is quite impossible
to make complete sense of the provision at issue here.”'™ He goes on to note,
humorously, that “not all mysteries will be solved, (as) we enter the verbal maze of §
2543. The entrance, we discover, is actually an exit, since the provision begins by
excepting certain activities from its operation . . .”'” In particular, the Court notes that a
farmer does not qualify for the exemption if (1) he has “sexunally multipl{ied] the novel
variety as a step in marketing (for growing purposes} the variety” or (2) he has “use[d] the
novel variety in producing (as distinguished from developing) a hybrid or different variety
therefrom.” %

Following the U.S. Supreme Court’s ruling in this case, Judge Rader was asked
whether he found the legislative history to be helpful in the construction of the Plant
Variety Protection Act. He responded that the CAFC “labored very hard to ascertain the

meaning of the statutory terms and make them internally consistent, and found it very

difficult to do so” and that “the legislative history in that particular instance was not very

=

1%Pierce, supra note 77, at 404 n.89, citing a telephone interview with John Falk (Sept. 9,
1994)

106130 L.Ed.2d at 690-91.

107130 L.Ed.2d at 691.

108130 L.Ed.2d at 691, citing 7 U.S.C. §§ 2541(3)-(4).
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revelatory. . . .”'® He went on to state that there are “gigantic forces” pulling in opposite
directions involved in the creation of this legislation.

The problem is compounded by the legislative members themselves who “wish to
nod in both directions and protect their political flanks.”'"” Congressmen from the farm
states opposed the American Seed Trade Association (ASTA) in Congressional hearings
on the Plant Variety Protection Act.'"" These Congressmen were concerned that the
proposal by the ASTA would undermine a farmer’s right to save and sell seed to
neighboring farmers.'”? The compromise resulted in combining the original § 112 (*Right
to Save Seed”) and § 114 (“Crop Exemption”) into a new § 113,'® which Congress
ultimately passed and codified as 7 U.S.C. § 2543.""* Thus, one can appreciate why
statements often contradict one another in this Act, creating a muddled legislative history.

The Court states that the record indicates that the Winterboers not only readily

adrmnit that they “sexually multiplied” the novel varieties, but also sold almost all of their

Eh

'®An Interview with Circuit Judge Randall R. Rader, 7 No. 8 J. Proprietary Rts. 2 (Aug.
1995).

1,

""Pierce, supra note 77, at 399 n.42, citing Appellant’s Brief at 5-6, Asgrow (No. 92-
1048).

I2Pierce, supra note 77, at 399 n.42, citing 177 Cong. Rec. 40, 295-303 (1970).

'BPierce, supra note 77, at 399 n.42, citing Appellant’s Brief at 5-6, Asgrow (No. 92-
1048).

"“Pierce, supra note 77, at 399 n.42, citing Appellant’s Brief at 7-8, Asgrow (No. 92-
1048).
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harvest of 12,037 bushels of soybeans for use as seed, i.e. “for growing purposes.”'"

Thus, the Court found that the central issue in the case was whether or not “the

Winterboers’ planting and harvesting were conducted ‘as a step in marketing’ Asgrow’s

_ protected seed varieties for growing purposes. If they were, the Winterboers were not

eligible for the § 2543 exemption. .. .”"'

The Court felt that marketing meant “the holding forth of property for sale,
together with the activities preparatory thereto (in the present case, cleaning, drying,
bagging and pricing the seeds).”""” The Court even went so far as to state that “{e]ven
when the holding forth for sale relies upon no more than word-of-mouth advertising, a
marketing of goods is in process.”!!® This differed from the CAFC’s interpretation of
marketing, which it felt must include “extensive or coordinated selling activities.”""? Thus,
the Court’s definition was very broad, whereas the CAFC’s definition was quite narrow.
On the basis of the Court’s broad definition of “marketing,” the Court concluded that the
Winterboers did not qualify for the 7 U.S.C. § 2541(3) exemption and had, therefore,
infringed Asgrow’s plant variety protection certificate.

Interestingly, the court did not stop its analysis here but went on to further

interpret the language of the Act under the scenario that a person had not violated either 7

15130 L.Ed.2d at 691.
16y
"1d.
"Id. at 692.
119982 F.2d at 492.
31



U.S.C. § 2541(3) or 7U.S.C. § 2541(4)." Specifically, the Asgrow Court looked at the
following provision of 7 U.S.C. § 2543:'"!

it shall not infringe any right hereunder for a person to save seed produced

by him from seed obtained, or descended from seed obtained, by authority

of the owner of the variety for seeding purposes and use such saved seed in

the production of a crop for use on his farm, or for sale as provided in this

section . . . . (Emphasis in the original}.
The Court interprets the first sentence of the clause to allow seed that has been saved “for
reproductive purposes (‘saved seed’) to be sold for such purposes.”'* But, this right
“does not extend to saved seed that was grown for the very purpose of sale (‘marketing”)
for replanting-- because in that case, § 2541(3) would be violated, and the above-
discussed exception to the exemption would apply. As a practical matter, since § 2541(1)
prohibits all unauthorized transfer of title to or possession of the protected variety, this
means that the only seed that can be sold under the proviso is seed that has been saved by

the farmer to replant his own acreage.”'?

IMPACTS OF COURT DECISION ON FARMERS & PLANT BREEDERS

According to one author, the effect of seed companies owning “plant genetic

128130 1..Ed.2d at 692.
IZIId.

1214, at 694,

'23‘Id.
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resources” on American farmers is three-fold:'*

1. There is an overall increase in farming costs.

2. There is a reduction in the types of crops from which the farmer can
choose to plant

3. There is lack of representation by farmers in decisions affecting the

future direction of plant research.
Gustad contends that the overall increase in farming costs is a result of a few companies
owning the majority of plant patents.'” As a result, there is little competition within the
industry. What the author fails to realize is the plethora of small, privately-owned seed
companies offering seed for sale. In any given farm community in Central Nebraska, one
can find at least twelve seed companies offering seed for sale to farmers.'® In fact, almost
every farmer acts as a dealer, i.e. an agent, for a seed company in his/her locale for the
sole reason of getting discounts on his own seed to plant his own acreage.'”

Secondly, Gustad argues that if a farmer is not allowed to sell seed from the

previous year’s crop to other farmers, he will inevitably plant it himself. In turn, this

12*Susan E. Gustad, Legal Ownership of Plant Genetic Resources-- Fewer Options for
Farmers, 18 Hamline L. Rev. 459, 471 (1995).

1237d., at 471, citing Frederick H. Buttel & Jill Belsky, Biotechnology, Plant Breeding, and
Intellectual Property: Social and Ethical Dimensions, in Owning Scientific and
Technical Information, Value and Ethical Issues 117 (Vivian Weil & John W.
Snapper eds., 1989).

Interview with Herman Schuett, supra note 64.
127 Id.
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practice would discourage crop rotation.”® This argument is also flawed, as it is not the

lack of the types of crops from which to chose to plant that determines what the farmer

will grow, but rather it is the prices on the open-market that determines what types of
crops the farmer will grow. For example, if the price of soybeans is such that they are
significantly more profitable than corn, the farmer will plant more acreage to soybeans.
Like any business, it is the demands of the market which drives what farmers offer for sale.
The author’s third argument is a legitimate concern. She cites chemical
companies, who own proprietary herbicides, developing seeds having resistance to the
herbicides.'” Developing such seeds assure the chemical company of the sale of their

proprietary herbicide. For instance, Monsanto chemical company sells a discounted

“package” in which the farmer purchases a defined amount of RoundUp-resistant soybean
seed coupled with enough RoundUp herbicide to apply to the acreage of soybeans.'® A
farmer would likely “prefer to see the development of crops resistant to the weeds and
pests themselves instead of the chemicals which deal with the problem.”'*!

This discussion would not be complete without addressing the impact on farmers

in other nations. Of particular concern is the impact in developing countries which often

Crop rotation means that a farmer plants a crop on the land one year followed by a
different crop the following year. Certain crops complement one another because they
differ in soil fertility requirements, thus preventing the depletion of natural fertility.

Gustad, supra note 124, at 471.

3nterview with Rod Shumacher, an agronomist specializing in pest control, in Aurora,
Nebraska (Jan. 10, 1996).

BlGustad, supra note 124, at 472,
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lack the technology to compete in the development of improved plant varieties. Perhaps
even more important is the taking of native plant resources by developing countries and
then attempting to sell back improved varieties developed from these native plant
resources at an increased cost.

Many developing countries view the taking of native flora by multinational
companies as an “uncompensated exploitation of their ‘plant genetic resources’ in the
name of intellectual property rights,” because these companies protect their discoveries
throngh breeders’ rights and then attempt to sell back the plants for an increased price.'*
The value of these plant genetic resources is significant-- in the United States alone it has
been estimated that the plant genetic resources from developing countries contributes
$500 million per year to the wheat crop.'”

Recently, developing countries have become more out-spoken on the taking of

native plant resources. However, they are often unsuccessful in their efforts to receive

compensation for the use of these resources as the result of intellectual property laws.

Among the aspects of intellectual property laws that work against developing countries is
the concept of “secondary use.”

Odek provides an excellent example of “secondary use.” In 1990, the University

3James O. Odek, Bio-Piracy: Creating Proprietary Rights in Plant Genetic Resources, 2
J. Intell. Prop. L. 141 (1994).

H30dek, supra note 132, at 144, citingAlbert Sasson, Biotechnologies and Development,
UNESCO, Technical Centre for Agricultural and Rural Cooperation 296 (1988) and Pat
R. Mooney, The Law of the Seed-- An Introduction, 77-78 (1984).
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of Toledo applied for a patent on the use of Endod to control zebra mussels.”** This plant,
native to Africa for centuries, is used by the African people for soap and shampoo. The
African people will receive no royalties from the patent because, under European patent
law, this case involves a new use of an old product.'® The University’s argument would
be that it’s use, controlling zebra mussels, is not analagous in any way to the African
peoples’ use, soap and shampoo. As a result, the patent would be upheld since “a new use
of a known substance is supportable if the new use involves practical difficulties which the
* patentee has been the first to see and overcome by his own ingenuity.”'

Other factors, besides patent laws, facilitate the uncompensated removal of plant
genetic resources from developing countries. The international community classifies plant
genetic resources as part of a “common heritage of mankind.” Such a classification means
that plant materials are “immune to private property claims” and are “in the international
public domain.”"*” To further complicate matters for developing countries, UPOV assents
with the “common heritage of mankind” principle. Under UPOV, “breeder’s rights accrue

whatever the origin, ‘artificial or natural,’ of the initial variation from which the variety

was derived.”!™®

130dek, supra note 132, at 146-47.
1350dek, supra note 132, at 147.

13814, citing Douglas Falconer et al., Terrell on the Law of Patents S 316, at 129 (12th ed.
1971).

370dek, supra note 132, at 148.

1%1d. at 147, citing International Convention for the Protection of New Varieties of
Plants, Dec. 2, 1961, art. 6, 33 U.S.T. 2703, 815 U.N.T.S. 112.
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Developing countries have become ever more vocal in their opposition to the free
access to their plant genetic resources. These countries insist that if the international
community wishes to classify their plant genetic resources as part of a “‘common heritage
of mankind,” then “all commercial varieties derived from these resources in developed
countries should be similarly classified.”"*® The United Nation’s Food and Agriculture
Organization’s (FAO) International Undertaking on Plant Genetic Resources agrees with
the developing countries’ argument.'”® However, as a result of developed countries’
lobbying against the inclusion of commercial varieties for fear of threat to breeders’ rights,
the FAQ's position was reversed in subsequent sessions.’*!

Odek argues that even if developing countries were successful in getting
commercial varieties classified under “common heritage of mankind,” this would not
necessarily benefit developing countries.'** Typically, developed countries create varieties
of plants that thrive only under energy-intensive inputs and management, such as fertilizer
and abundant water. These varieties will not fare well in the environment of a developing
country where fertilizer and water resources are scarce, at best.

A continuing exchange of ideas and information may ultimately result in a mutually

0dek, supra note 132, at 150, citing Jack R. Kloppenburg, Jr. & Daniel L.
Kleinman, Seeds of Controversy: National Property Versus Common Heritage, in
Seeds and Sovereignty: The Use and Control of Plant Genetic Resources 172 (1988).

"90dek, supra note 132, at 150, citing Kloppenburg & Kleinman, supra note 139, at 174.

4i0dek, supra note 132, at 150, citing International Undertaking on Plant Genetic
Resources, Report of the Council of FAQ, at 71-75, U.N. Doc. C84/REP (1983).

¥20dek, supra note 132, at 151.
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beneficial arrangement between developed countries’ need for intellectual property
protection and developing countries’ need for the protection of the native plant genetic
resources. Such an arrangement, however, will not be achieved without much work and

effort on the part of both groups.

CONCLUSION

The United States has made major progress in the protection of plant varieties.
Initially, unlike other innovations, plants were accorded no form of intellectual property
protection in the United States. With the passage of the Plant Patent Act in 1930,
Congress recognized the benefits that would accrue to society by conferring patent
protection on asexually propagated plants. Indeed, this action by Congress sparked the
formation of the nursery industry that today generates billions of dollars of revenue each
year. Moreover, the Amercan consumer enjoys the fruits, literally, of this Act even today.

As the science of genetics and plant breeding progressed, Congress recognized the
need to protect sexually-propagating plants, resulting in the passage of the Plant Variety
Protection Act in 1970. This action also spawned a multi-billion dollar industry, that of the
seed industry. Finally, the landmark decision of Ex parte Hibberd et al. in 1985 gave
plant breeders the ability to get utility patent protection on plants themselves. The fruits
of this decision remain to be seen, as genetically-engineered crops are just beginning to
emerge from agricultural biotechnology companies. In sum, intellectual property
protection for plants has gone the full spectrum from non-protection to multiple forms of

protection.
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This ever-increasing protection given to plants has not been without hurdles, as
evidenced by the problematic farmer’s exemption/crop exemption in the PVPA.
Ultimately, it took a U.S. Supreme Court decision to make a final interpretation of this
legislation. Although the decision has no relevance to plant variety protection certificate
applications pending on or after April 4, 1995, the decision still controls all plant variety
protection certificate applications issued or pending prior to April 4, 1995.

In the larger context of the PVPA is the continuing struggle between seed
companies wishing to protect their research costs in the development of a new plant
variety, while giving farmers the decades-old “privilege” to save seed from their crops for
planting the following year. As with all major issues, there are no easy answers.

Finally, as we move ever-closer to the 21st century and an inter-linked global
economy, it becomes very important to recognize plant variety protection on the
international level. Each year additional nations join the International Convention for the
Protection of New Varieties of Plants, thereby recognizing intellectual property rights for
plant breeders in their respective countries.

Protection on the international level brings a whole new level of complexities not
observed domestically. Perhaps most troubling is the issue of extraction of native plant
genetic resources from developing countries and the use of these native plants by
developed nations to create new commercial varieties. The international community must

join together in a spirit of cooperation to see that all nations enjoy the fruits of the harvest.
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APPENDIX B

Supplier represents and Purchaser hereby acknowledges that Supplier is engaged in the
business of developing and supplying for sale various varieties of seeds. Supplier has a
substantial investment in the development and production of Stine Brand Seeds and in the
use of the subsequent production of the Stine Brand Seeds herein sold. Supplier has
expended substantial effort in developing a market for Stine Brand Seeds. Supplier has
existing contractual relationships with other purchasers and growers for the sale of Stine
Brand Seeds and expectations of additional contracts for the Sale of Stine Brand Seeds in
the future. In consideration of the foregoing and in consideration of the Stine Brand
Seeds herein sold, Purchaser hereby acknowledges and agrees that the production from
the Stine Brand Seeds herein sold will be used only for feed or processing and will not be
used or sold for seed, breeding or any variety improvement purposes. Purchaser
acknowledges Supplier’s proprietary interest in the use of subsequent production from the
seeds herein sold, and agrees it would be a violation of this agreement to allow the
subsequent production of the seed herein sold to be used to create a seed variety or seed
product from said production, which may be used for seed purposes by individuals or
entities other than Stine Seed Company. Purchaser agrees and acknowledges that any use

of Stine Brand Seeds, which is forbidden by this agreement, will constitute a

‘misappropriation of the personal property of Stine Seed Company, and will therefore

result in a breach of the agreement. Purchaser agrees that Supplier may bring an action in
Dallas County, Iowa, to recover damages as a result of the breach of this agreement, along
with reasonable attorney fees and costs associated with any action commenced in regard
thereto. Purchaser agrees and acknowledges that any use of Stine Brand Seeds forbidden
by this agreement will damage Supplier’s legitimate expectation of future sales of seed and
any use of Stine Brand Seeds in violation of this agreement will constitute an attempt to
intentionaﬂ} injure or destroy Supplier’s prospective business expectations in future sale
of Stine Brand Seeds. Purchaser agrees and acknowledges that any use of Stine Brand
Seeds in violation of this agreement will cause a substantial damage to Stine Seed
Company, and that if subsequent production of the seed herein sold is used to create a
seed variety or seed product a substantial damage to Stine Seed Company for all seed
varieties or seed products thereby created will be caused. This agreement shall not limit
any other rights, legal or equitable, that the Supplier have but shall be accumulative.
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publication teaches how to produce the variety from source-ma-

- terial effectively avajlable to workers in this country. .
(Pub.L. 91-577, Title II, § 41, Dec, 24, 1970, 84 Stat. 1546.)
1So in original. Probably should be “difference"”.

-HISTORICAL AND STATUTORY NOTES

gz&a&&aﬁgu&oEuun..uoﬁnnmn_.B&onmuu_Om
1970 Act. House Report No. 91-1605,  this title, - .

see m_wmw.c U.S.Code Cong. and Adm.News,

p.

Elfective Dates
1970 Act. Section effective Dec. 24,
1970, see section 141 of Pub.L. 91-577,

CROSS REFERENCES

Date of determination as defined in this section to occur during period of

contract performance, for purposes of determining patent rights in feder-
ally-assisted inventions, see 35 USCA § 201,

LIBRARY REFERENCES

American Digest System
Weeds and other noxious plants, see Agriculture ¢=8,

Encyclopedias
Plant Variety Protection ‘Act, see CJ.S, Agriculture § 68.

WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guide following the Explanation.

§ 2402. Righito plant varlety protection; plant varieties pro-
tectable

(a) The breeder of any novel variety of sexually reproduced plant
(other than fungi, bacteria, or first generation hybrids) who has so
reproduced the variety, or his successor in interest, shall be entitled
to plant variety protection therefor, subject to the conditions and
requirements of this subchapter unless one of the following bars
exists; ’

(1) Before the date of determination thereof by the breeder,
or more than one year before the effective filing date of the
application therefor, the variety was (A) a public variety in this
country, or (B) effectively available to workers in this country
and adequately described by a publication reasonably deemed a
part of the public technical knowledge in this country which
description must include a disclosure of the principal character-
istics by which the variety is distinguished.

(2) An application for protection of the variety based on the
same breeder’s acts, was filed in a foreign country by the owner
_ 2 _
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or his privies more than one year before the effective filing date
- of the application filed in the United States,

(3) Another is entitled to an earlier date of determination for
the same variety and such other (A) has a certificate of plant
variety protection hereunder or (B) has been engaged in a
continuing program of development and testing to commercial-
ization, or (C) has within six months after such earlier date of
determination adequately described the variety by a publication
reasonably deemed a part of the public technical knowledge in
this country which description must include a disclosure of the
principal characteristics by which the variety Is distinguished.

(b) The Secretary may, by regulation, extend for a reasonable
period of time the one year time period provided in subsection (a)
of this section for filing applications, and may in that event provide
for at least commensurate reduction of the term of protection.

(Pub.L. 91-577, Title II, § 42, Dec. 24, 1970, 84 Stat. 1547.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports  set out as a note under section 2321 of
1970 Act. House Report No. 91-1605;  this title.

see m%% U.5.Code Cong, and Adm.News,

p.

Effective Dates .
1970 Act. Section cffective Dec. 24,
1970, see zection 141 of Pub.L. 91-577,

CROSS REFERENCES

Invalidity of plant variety protection on grounds specified in thls section as
defense to infringement of plant variety protection actions, see 7 USCA

§ 2562. |
LIBRARY REFERENCES

American Digest Syatem
Weeds and other noxious plants, see Agriculture ¢»3,

Encyclopedias
Plant Varicty Protection Act, see CJ.S. Agriculture § 68,

WESTLAW ELECTRONIC RESEARCH
Ses WESTLAW Electronic Research Guide following the Explanation.

§ 2403. Reciprocity limits

Protection under this chapter may, by regulation, be limited to
nationals of the United States, except where this limitation would
violate a treaty and except that nationals of a foreign state in which
they are domiciled shall be entitled to so much of the protection

_ 23 . .
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here afforded as is afforded by said foreign state to ummouww of the
United States for the same-genus and species. -

" (Pub.L. 91-577, Title II, § 43; Dec. 24, 1970, 84 Stat. 1547.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports  set out as a note under section 2321 of
1970 Act. House Report No, 91-1605, this title.

see m%w..c U.S.Cade Cong. and EE.Znﬂu.

P-

Effecttve Dates
1970 Act. Section effective Dec. 24,
1970, see seciion 141 of PublL. 91-577,

LIBRARY REFERENCES

American Digest System
Weeds and other noxious plants, sce Agriculture €8,

Encyclopedins .
Plant Varlety Protection Act, see C.J.S. Agriculture § 8.

WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guide following the Explanation.

§ 2404. Public interest in wide usage

The Secretary may declare a protected variety open to use on a
basis of equitable remuneration to the owner, not less than a
reasonable royalty, when he determines that such declaration is
necessary in order to insure an adequate supply of fiber, food, or
feed in this country and that the owner is unwilling or unable to
supply the public needs for the variety at a price which may
reasonably be deemed fair. Such declaration may be, with or
without limitation, with or without designation of what the remu-
neration is to be; and shall be subject to review as under section
2461 or 2462 of this title (any finding that the price is not reason-
- able being reviewable), and shall remain in effect not more than
two years. In the event litigation is required to collect such remn-
neration, a higher rate may be allowed by the court.

(Pub.L. 91-577, Title II, § 44, Dec. 24, 1970, 84 Stat. 1547.}

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports  set out 2s a note under section 2321 of
1970 Act. - House Report No, 91-1605,  this title,

see 1970 U.S.Code Cong. and Adm.News,

p. 5082,

Effective Dates
1970 Act. Section effective Dec, 24,
1970, see section 141 of PubL. $1-577,

24
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- CROSS REFERENCES

Plant Variety Protection w&ﬁ&iﬁgouéncnﬂﬁaﬁuﬁg
section, see 7 USCA § 2327,

LIBRARY REFERENCES

American Digest System
Weeds and other noxious plants, see Agriculture €=8.
Encyclopedias

Plant Variety Protection Act, see CJ.S. Agriculture § 68.
WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guide following the Explanation.

ParT E—ArpPLICATIONS: ForM; WHO May FiLE; RELATING
Back; CONFIDENTIALITY

§ 2421. bﬂm.:ommon for recognition of plant variety rights

(a) An application for a certificate of Plant Variety Protection
may be filed by the owner of the variety sought to be protected.
The application shall be made in writing to the Secretary, shall be
signed by or on behalf of the applicant, and shall be accompanied
by the prescribed fee.

(b) An error as to the naming of the breeder, without deceptive
intent, may be corrected at any time, in accordance with regula-
tions established by the Secretary.

{Pub.L. 91-577, Title II, § 51, Dec. 24, 1970, 84 Stat. 1548.)

HISTORICAL AND STATUTORY NOTES:

Revision Notes and Legislativa Reports  set out as a note under section 2321 of
1970 Act. House Report No. 91-1605, - this title,

uonum_cqc 11.S.Code Cong. and’ >.“_E.ZB<?

p. 5082,

Effective Dates
1970 Act. Sectlon effective Dec. 24,
1970, see section 141 of PubL. 91-577,

LIBRARY REFERENCES

American Digest System
Weeds and other noxious plants, see Agriculture ¢=8,

ﬂ~<§&gg§§o&@§%m3

WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guide following the Explanation.

§ 2422. cContent of application
An application for a certificate recognizing plant go@ nwwﬁ

25




(1) The name of the variety except that a temporary designa-
tion will suffice until the certificate is to be issued.

(2) A description of the variety setting forth its novelty and a
description of the genealogy and breeding procedure, when
known. The Secretary may require amplification, including
the submission of adequate photographs or drawings or plant

specimens, if the description is not adequate or as complete as

Is reasonably possible, and submission of records or proof of
ownership or of allegations made in the application. An appli-
cant may add to or correct the description at any time, before
the certificate is issued, upon a showing acceptabie to the
Secretary that the revised description is retroactively accurate.
Courts shall protect others from any injustice which would
result. The Secretary may accept records of the breeder and of
any official seed certifying agency in this country as evidence
of stability where applicable.

(3) A declaration that a viable sample of basic seed necessary
for propagation of the variety will be deposited and replenished
periodically in a public repository in accordance with regula-
tions to be established hereunder.

(4) A statement of the basis of applicant's ownership.

(Pub.L. 91-577, Title 1, § 52, Dec. 24, 1970, 84 Stat. 1548; Pub.L. 96-574,
§ 11, Dec, 22, 1980, 94 Stat, 3350.)

HISTORICAL AND STATUTORY NOTES

Reviston Notes and Legislative Reports  Effective Dates
1970 Act. House Report No. 91-1605, 1970 Act. Sectlon effective Dec. 24,
see 1970 U.S.Code Cong. and Adm.News, 1970, see section 141 of Pub.L. 81-577,

p. 5082, . set out as a note under section 2321 of
1980 Act. House Report No. 96-1115,  thig title.

see 1980 U.S.Code Cong. and Adm.News,
p. 6954,

Amendments

1980 Amendment. Par. (3). PubL.
96-574 struck out provisions relating to
adding of declaration by amendment.

CROSS REFERENCES

Invalidity of plant variety protection as defense to suit for failure to comply with
this section, see 7 USCA § 2562.

LIBRARY REFERENCES
Weeds and other noxlous plants, see Agriculture ¢»8,

W_E: Variety Protection Act, see C.J.S. Agriculture § 68,
WESTLAW ELECTRONIC RESEARCH

See WESTLAW Electronic Research Guide following the Explanation.
- 26

§ 2423. Joint breeders

(a) When two or more persons are the breeders, one (or his
successor) may apply, naming the others.

{b) The Secretary, after such notice as he may prescribe, may
issue a certificate of plant variety protection to the applicant and

such of the other breeders (or their successors in interest) as may
have subsequently joined in the application. :

(Pub.L. 91-577, Title II, § 53, Dec. 24, 1970, 84 Stat. 1548,)
HISTORICAL AND STATUTORY NOTES

" Revision Notes and Legislative Reports  set out as'a note under section 2321 of

1970 Act. House Report No, 91-1605,  this title.
monmumqo U.S.Code Cong. and Adm,News,
p. 5082,

Effective Dates
1970 Act. Section effective Dec. 24,
1970, sce section 141 of Pub.L, 91-577,

LIBRARY REFERENCES

American Digest System .
Weeds and other noxious plants, see Agriculture a=8,

Encyclopedias
Plant Variety Protection Act, see CI1.5. Agriculture § 68.

WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guide following the Explanation.

§ 2424. peath or incapacity of breeder

Legal representatives of deceased breeders and of those under
legal incapacity may make application for plant variety protection
upon compliance with the requirements and on the same terms and
conditions applicable to the breeder or his successor in interest.

(Pub.L. 91-577, Title II, § 54, Dec. 24, 1970, 84 Stat. 1548,)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legisiative Reports  set out as a note under sacton 2321 of
1970 Act. House Report No. 911605,  this title.

mnnm%w.o U.5.Code Cong. and Adm.News,

p.

Effective Dates
1970 Act. Section effective Dec, 24,
1970, see section 141 of Pub.l, 91-577,

LIBRARY REFERENCES
American D Sysiem
Weeds n..m%ﬂ&oq noxious plants, see Agriculture €=8,
FE: Variety Protection Act, see C.J.S. Agriculture § 68,
27
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- WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research ‘Guide following the Explanation.

§ 2425. Benefit of earlier filing date -

(@) An application for a certificate of plant variety protection
filed in this country based on the same variety, and on rights
derived from the same breeder, on which there has previously been
filed an application for plant variety protection in a forelgn country
which affords similar privileges in the case of applications filed in
the United States by nationals of the United States, shall have the
same effect as the same application would have if filed in the
- United States on the date on which the application for plant variety

protection for the same variety was first filed in such foreign
" country, if the application in this country is filed within twelve
months from the earliest date on which such foreign application
was filed. Nu application shall be entitled to a right of priority
under this section, unless the applicant designates the foreign appli-
cation in his application or by amendment thereto and, if required
by the Secretary, furnishes such copy, translation or both, as the
Secretary may specify.

(b) An application for a certificate of plant variety protection for
the same variety as was the subject of an application previously
filed In the United States by or on behalf of the same person, or by
his predecessor in title, shall have the same effect as to such variety
. as though filed on the date of the prior application if filed before
the issuance of the certificate or other termination of proceedings
on the first application or on an application similarly entitled to the
benefit of the filing date of the first application and if it contains or
is amended to contain a specific reference to the earlier filed
application.

(c) A later application shall not by itself establish that a charac-
teristic newly described was in the variety at the time of the earlier
application,

(Pub.L. 91-577, Title II, § 55, Dec. 24, 1970, 84 Stat. 1548.)

HISTORICAL AND STATUTORY NOTES

gzﬂﬂigﬁg sct out as a note under section 2321 of
1970 Act. House Report No. 91-1505,  this title, .

. 8ee 1970 U.S.Code Cong. and Adm.News,

p. 5082,

Effective Dates
1970 Act. Section effective Dec. 24,
1970, see section 141 of Pub.L. 91-577,

28

LIBRARY REFERENCES.
Eﬂuﬂh—bﬂlﬂhﬁ—“ﬁg plants, see Agriculture €»8. -
ﬁﬁ“& Protection Act, see CJ.S. Agriculture § 68.

WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guide following the Explanation.

§ 2426. cConfidential status of application

Applications for plant variety protection and their contents shall
be kept in confidence by the Plant Variety Protection Office, by the
Board, and by the offices in the Department of Agriculture to which
access may be given under regulations. -No information concerning
the same shall be given without the authority of the owner, unless
necessary under special circumstances as may be determined by the
Secretary, except that the Secretary may publish the variety names
designated in applications, stating the kind to which each applies,

" the name of the applicant, and whether the applicant specified that

the variety is to be sold by variety name only as a class of certified
seed.

Quc_u.ﬁ.o_lmﬂ.ﬁ:uﬂ.mmm.don.ma.GquamEerao"w:_uh..calmﬁ.
§ 12, Dec. 22, 1980, 94 Stat. 3350.) :

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports  Effective Dates
1970 Act. House Report No. 91-1605, 1970 Act. Section effective Dec. 24,
see 1970 U.S.Code Cong. and Adm.News, 1970, see section 141 of Pub.L. 91-577,
p. 5082, set out as a note under section 2321 of
1980 Act. House Report No. 96-1113,  this title. .
see 1980 U.S.Code Cong, and Admi.News,
p. 6954,
Amendments
1950 §r _ucw_.u-..".. 96-574 mmmrm_n
ed provisions to name o
applicant, and an._nunm the variety.

LIBRARY REFERENCES

American Digest System
Weeds and other noxious plants, noob.n.._n_.__:hd =B,

Encyclopedias
Plant Variety Protection Act, see CJ.5. Agriculture § 68,

WESTLAW ELECTRONIC RESEARCH

See WESTLAW. Electronic Research Guide following the Explanation.
29




§ 2427, Publication

The Secretary may establish regulations for the publication of
information regarding any pending application when publication is
requested by the owner.

(Pub.L, 91-577, Title II, § 57, Dec. 24, 1970, 84 Stat. 1549; Pub
§ 13, Dec. 22, 1980, 94 Stat. 3350, » Pub.L. 56-574,

HISTORICAL AND STATUTORY NOTES

R0 At Frome Rettivo Reports - Effective Dates
ouse Report No. 91-1605, 1970 Act. Section effective Dec. 24,
see 1970 U.S.Code Cong, and Adm.News, 1970, cee section 141 of Pub.L. 91-577,

p. 5082,
sat
1980 Act. House Report No. 961115,  this tifle — - T Seetion 2321 of
mnﬂammhmc U.5.Code Cong. and 4nw»nﬂ_._._.Zna_..i.
p. 6954, ;

Amendments

3..3 Amendmrent, Pub.L. 96-574 add.
m& information regarding” following
publication of", .

LIBRARY REFERENCES

American Digest System
Weeds and other noxious plants, see Agriculture =8,

Encyclopeding
Plant Variety Protection Act, see CJ.S. Agriculture § 68,

WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guide following the Explanation.

PART F—ExAMINATION; RESPONSE TIME; INTTIAL APPEALS
8§ 2441. Examination of application

The Secretary shall cause an examination to be made of the -

- application and if on such examination it is determined that the
applicant is entitled to plant variety protection under the law, the
Secretary shall issue a notice of allowance of plant variety protec-
tion therefor as hereinafter provided.

(Pub.L. 91-577, Title I, § 61, Dec. 24, 1970, 84 Stat. 1549.)

HISTORICAL AND STATUTORY NOTES

Reviston Notes and Legislative Reports  set out as a note under secti
1970 Act. House Report No, 91-1805, this title, on 2321 of
sec 1970 U.5.Code Cong, and Adm.News,
p. 5082, :
Effective Dates
1970 Act. Sectlon effective Dec. 24,
1970, see section 141 of Pub.L. 91-577,
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LIBRARY REFERENCES

‘Weeds and. other noxious plants, see Agriculture &g,

Encyclopedins
Plant Variety Protection Act; see C.J.S. Agriculture § 68,

WESTLAW ELECTRONIC RESEARCH )
See WESTLAW Electronic Research Gulde foliowing the Explanation.

§ 2442. Notice of refusal; e@noam_a_m-.mn.on

- (8) Whenever an application is refused, or any objection or re-

quirement made by the examiner, the Secretary shall notify the
applicant thereof, stating the reasons therefor, together with such
information and references as may be useful in judging the proprie-
ty of continuing the prosecution of the application; and if after
receiving such notice the applicant requests reconsideration, with
or withocut amendment, the application shall be reconsidered.

(b) For taking appropriate action after the mailing to him of an
action other than allowance, an applicant shall be allowed six
months, or such other time as the Secretary in exceptional circum-
stances shall set in the refusal, or such time as he may allow as an
extension. Without such extension, action may be taken up to three
months late by paying an additional fee to be prescribed by the
Secretary. . .

(Pub.L. 91-577, Title I, § 62, Dec. 24, 1970, 84 Stat. 154%.)

HISTORICAL AND STATUTORY NOTES
Revision Notes and Legislative Reports  set out as a note under section 2321 of

1970 Act. House Report Nao. 91-1605,  this title. ’
sec 1970 U.S.Code Cong. and Adm.News,
p. 5082,
Elfective Dates
1970 Act. Section effective Dec, 24,
1970, see section 141 om. Pub.L. 91-577,
LIBRARY REFERENCES

American Digest System '
Weeds and other noxious plants, see Agriculture =8,

w_gn Variety Protection Act, see CJ.S. Agriculture § 68,

WESTLAW ELECTRONIC RESEARCH
Ses WESTLAW Electronic Research Guide following the Explanation.

§ Ntw.. Initial appeal

When an application for plant variety protection has been refused
by the Plant Variety Protection Office, the applicant may appeal to
31 :




the Secretary. The Secretary shall seek the advice of the Plant
Variety Protection Board on all appeals, before deciding the appeal.

(Pub.L. 91-577, Title II, § 63, Dec. 24, 1970, 84 Stat. 1550.)

HISTORICAL AND STATUTORY NOTES

gz&-ﬂmgﬂgS»ocnﬁm:aﬁcumnwmonnouuunhom
1970 Act. House Report No, 91-1605,  this title.

unnuo_,ww.c U.5,Code Cong. and Adm.News, ’

P

Effective Dates

1970 Act. Section effective Dec, 24,
1970, see saction 141 of Pub.L. 91-577,

LIBRARY REFERENCES
American Digest System
Weeds and other noxious plants, see Agriculture a=8,
Encyclopedias

Plant Variety Protection Act, see C.J.S. Agriculture § 68.

WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guide Following the Explanation.

Pant G—ArpEALS TO COURTS AND OTHER REVIEW

§ 2461. Appeals

From the decisions made under sections 2404, 2443, 2501, 2502
and 2568 of this title appeal may, within sixty days or such further
times as the Secretary allows, be taken under the Federa! Rules of
Appellate Procedure. The United States Court of Appeals for the
Federal Circuit shall have jurisdiction of any such appeal.

(Pub.L. 91-577, Title II, § 71, Dec. 24, 1970, 84 Stat. 1550; Pub.L. 97-164,
Title 1, § 145, Apr. 2, 1982, 96 Stat. 45.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1970 Act. House Report No. 91-1605,
see m—uw..d US.Code Cong. and Adm,News,
p. 5082,

1982 Act. Senate Report No, 97-275,
mun_ ”omu U.5.Code Cong. and Adm.News,
p. 1L
Amendments

1982 Amendment, Pub.L. 97-164 sub-
stituted “The Uniled States Court of Ap-
peals for the Federal Circuit shall have
Jurisdiction of any such appeal” for “The
Court of Customs and Patent Appeals
and the United States Courts for Appeals
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shall have jurisdiction, with venue in the
case of the latter as siated In section
2343 of Title 28",

Effective Dates

1970 Act.' Section effective Dec. 24,
1970, ses section 141 of Pub.L. 91-577,
set out as a note under section 2321 of
this title.

1982 Act. Amendment by Pub.L. 97-
164 effective Oct. 1, 1982, sen section 402
of Pub.L. 97-164, set out as a note under
sectlon 171 of Title 28, Judiclary and
Judicial Procedure,

CROSS REFERENCES

Jurisdiction of United States Court of Appeals for Federal Circuit, see 28 USCA -
§ 1205, -

Review and enforcement of orders of administrative sgencies, boards, commis-
gons and officers, see rule 15 et seq., FedRules App.Proc., 28 USCA.

LIBRARY REFERENCES

Administrative Law .
Jurisdiction of United States Court of Appeals, see West's Federal Practice
Manual § 1831.10,
American Digest Sysitem .
Weeds and other noxious plants, see Agriculture ¢=8,
Encyclopedias

Plant Variety Protectlon Act, see C.J.S, Agriculture § 68,
WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guide following the Explanation.

§ NA.GN. Civil action agninst Secretary

An applicant dissatisfied with a decision under section 2443 or
2501 of this title, may, as an alternative to appeal, have remedy by
civil action against the Secretary in the United States District Court
for the District of Columbia. Such action shall be commenced
within sixty days after such decision or within such further time as

- the Secretary allows. The court may, in the case of.review of a

decision by the Secretary refusing plant variety protection, adjudge
that such applicant is entitled to receive a certificate of plant variety
protection for his variety as specified in his application as the facts
of the case may appear, on compliance with the requirements of
this chapter.

{(Pub.L. 91-577, Title I, § 72, Dec. 24, 1970, 84 Stat. 1550.)

HISTORICAL AND STATUTORY NOTES

ﬁ%!ﬁﬂig_ﬁﬁg.wﬂcﬁﬁunoﬁﬂumﬂ.unn:onuuﬁom
1970 Act. House Report No. 91-1605,  this title. .

see 1970 U.S.Code Cong, and Adm.News, .

p. 5082,

Effective Dates .
1970 Act. Section effective Dec. 24,
1970, see section 141 of Pub.L. 91-577,

LIBRARY REFERENCES
American Digest Sysiem
Weeds and other noxious plants, see Agriculture €=8,
Encyclopedias

Plant Variety Protection Act, see CJ1.5. Agriculture § 68.

WESTLAW ELECTRONIC RESEARCH
. See WESTLAW Electronic Research Gulde following the Explanation.
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§ 2463. Appeal or civil action in contested cases

(») A party to a proceeding _.Enn_n. section M_mow of this title, -

dissatisfied with the decision, may take an appeal under section
2461 of this title or may have remedy by civil action if commenced
within sixty days after such decision or within such further time as
the Secretary allows. A party contemplating appeal as provided
herein shall notify all adverse parties of his intention and any such
adverse party, not the Secretary, shall have the right, by notice
served within ten days of the notice to him, to elect that any review
shall be by civil action. In such suits the record in the Plant
Variety Protection Office shall be admitted on motion of any party
upon the terms and conditions as to costs, expenses, and the further
cross-examination of witnesses, as the court imposes, without preju-
dice to the right of the parties to take further testimony. The
testimony and exhibits of the record in the Plant Variety Protection
Office when admitted shall have the same effect as if originally
taken and produced in the suit.

(b) Such suit may be instituted against the party in interest as
shown by the record of the Plant Variety Protection Office at the
time of the decision complained of, but any party in interest may
become a party to the action. IF there be adverse parties residing in
a plurality of distriets not embraced within the same State, or an
adverse party residing in a foreign country, the United States
District Court for the District of Columbia, or any United States

tion and may issue summons against the adverse parties directed to
the marshal of any district in which any adverse party resides.
Summons against adverse parties residing in foreign countries may
be served by publication or otherwise as the court directs. The
Secretary shall not be made a. party but he shall have the right to
intervene. Judgment of the court in favor of the right of an
applicant to plant variety protection shall authorize the Secretary to
issue a certificate of plant variety protection on the filing in the
Plant Variety Protection Office of g certified copy of the judgment
and on compliance with the requirements of this chapter.,

(Pub.L. 91-577, Title I, § 73, Dec. 24, 1970, 84 Stat. 1550.)
HISTORICAL AND STATUTORY NOTES

Effective Dates :
1570 Act. Section effsctive Dec. 24,
1970, ses section 141 of Pub.L. 91-5877,
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LIBRARY REFERENCES
Weeds. and other noxlous plants, see Agriculture ¢=8,
"Plant Variety Protection Act, see C.J.5. Agriculture § 68,
WESTLAW ELECTRONIC RESEARCH

See WESTLAW Electronic Research Guide following the Explanation,

Part H—CERTIFICATES OF PLANT VARIETY PROTECTION

§ 2481. Plant variety protection

it a that a certificate of plant variety protection
mwmmw_%.. _.._M Wmunn%nwa an application, a written notice of allowance
shall be given or mailed to the owner. The notice m_“..u.__ specify the
sum, constituting the issue fee, which shall be paid within one
month thereafter. . ot deos
n timely payment of this sum, and provided that deposit
o%ﬂoﬂ ﬁ%mm _unnnw_%m%%u in accordance with section 2422(3) of this
title, the certificate of plant variety protection shall issue,
ayment required by this section is not timely made,
_Eaﬁnwmmcﬂbnw_%&wﬁ#r nwa additional fee prescribed by the Secretary
within nine months after the due date or within such further time
as the Secretary may allow, it shall be accepted,.
(Pub.L. 91-577, Title I1, § 81, Dec. 24, 1970, 84 Stat. 1551.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legisiative Reports  set out as a note under section 2321 of
1970 Act. House Report No. 91-1605,  this title.

see 1970 US,Code Cong. and Adm.News,

p. 5082,

Effective Dates
1970 Act. Section effective Dec. 24,
1970, zee sectlon 141 of Pub.L. 91-577,

LIBRARY REFERENCES
American Digest System
Weeds and other noxious plants, see Agriculture ¢=8.

w_nhn Variety Protection Act, see CJ.S. Agriculture § 68,

WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guide following the Explanation. .

§ 2482. How issued N
A certificate of plant variety protection shall be issued in the
EM of the d&ﬁ% States of America under the seal of the Plant
_ 35 _ -




Variety Protection Office, and shall be signed by the Secretary or
have his signature placed thereon, and shall be recorded in the

Plant Variety Protection Office,

(Pub.L. 91-577, Title I1, §-82, Dec. 24, 1970, 84 Stat. 1551.)
HISTORICAL AND STATUTORY NOTES

1970 Act. House Report No. 91-1605,
see 1970 U.S.Code Cong. and Adm.News,
p. 5082,

Effective Dates

1970 Act. Section effective Dec. 24,

1970, see section 141 of Pub.L. 91-577,

set out as a note under section 2321 of
this title.

LIBRARY REFERENCES
American Digest System
Weeds and other noxious plants, ses Agriculture ¢=38,
Encyclopedias

Plant Variety Protection Act, see CI1.S, Agriculture § 48.

WESTLAW ELECTRONIC RESEARCH
Sec WESTLAW Electronic Research Guide following the Explanation.

§ 2483. contents and term of plant variety protection

(@) Every certificate of plant variety protection shall certify that
the breeder (or his successor in interest) his heirs or assignees, has
the right, during the term of the plant variety protection, to exclude
others from selling the variety, or offering it for sale, or repro-
ducing it, or importing it, or exporting it, or using it in producing
(as distingnished from developing) a hybrid or different variety
therefrom, to the extent provided by this chapter. If the owner so
elects, the certificate shall also specify that in the United States,
seed of the variety shall be sold by variety name only as a class of
certified seed and, if specified; shall also conform to the number of
generations designated by the owner. Any rights, or all rights
except those elected under the preceding sentence, may be waived;
and the certificate shall conform to such waiver. The Secretary
may at his discretion permit such election or waiver to be made

after certificating and amend the
retroactive effect,

certificate accordingly, without

(b) The term of plant variety protection shall expire eighteen
years from the date of issue of the certificate in the United States,
If the certificate is not issued within three years from the effective
filing date, the Secretary may shorten the term by the amount of
delay in the prosecution of the application attributed by the Secre-

tary to the applicant,
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of plant variety protection shall also expire if the
o%%nnﬂ_m“mnw“w no%_u@ with Wmﬂ_mnonm. in force at the .mEo of
certificating, relating to. replenishing seed in a public repository:
Provided, however, That this expiration shall not occur unless uonmn
is mailed to the last owner recorded as provided in section 2531(d}
of this title and he fails, within the time allowed thereafter, not less
than three months, to comply with said regulations, paying an
additional fee to be prescribed by the Secretary.
{Pub,L. 91-577, Title 11, § 83, Dec. 24, 1970, 84 Stat. 1551; Pub.L. 96-574,
§ 14, Dec. 22, 1980, 94 Stat. 3350.)

HISTORICAL AND STATUTORY NOTES

evision Legislntive Reports  Effective Dates
H-ﬁd bnﬂonmonnunn_ Report No. 91-1605, 1970 Act. Section effective Dec. 24,

U.5.Code Cong. and Adm.News, 1970, see section 141 of Pub.L. 91-577,
_ﬂﬁnmwww.c & set out as a note under section 2321 of

1980 Act. House Report No. 96-1115, ks Hitle
see 1980 U.S.Code Cong. and Adm.News,
p. 6934.

Amendments

1980 Amendment. Subsec. m_umva W_.__u.
L. 96-574 substituted “eighteen” for “sev-
enteen”,

LIBRARY REFERENCES
American DI System o
Weeds E.m%-.”ﬂ:nq noxious plants, see Agriculture =8,

Plant Variety Protection Act, see CJ.S. Agriculture § 68,

WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guide following the Explanation,

§ 2484. cCorrection of Plant Varlety Protection Office mistake

er a mistake in a certificate of plant variety protection.
5%”%453@: the fault of the Plant Variety Protection Office is
clearly disclosed by the records of the Office, the Secretary may
issue, without charge, a corrected nu&mnmﬁ. of plant variety protec-
tion, stating the fact and nature of such mistake. Such certificate
of plant variety protection shall have the same effect and operation
in law as if the same had been originally issued in such corrected

form. _ ‘
(Publ. 91-577, Title I, § 84, Dec, 24, 1970, 84 Stat, 1552; Pub.L. 96-574,

. § 15, Dec. 22, 1980, 94 Stat. 3350.)
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HISTORICAL AND STATUTORY NOTES

Reviston Notes and Legislative Repoits
1970 Act. House Report No. 91-1605,
see 1970 U.S.Code Cong. and Adm;News,
p. 5082, :
1980 Act. House Report No. 96-1115,
see 1980 U.5.Code Cong, and Adm.News,
p. 6954,

Amendments
1980 Amendment. Pub.L. 96-574 sub-
stituted provislons relating to correction

of Plant Variety Protection Office mis-
take, for provisions relating to certificate
of correction of Plant Variety Piotection
Office mistake.

Effective Dates ,
© 1970 Act. Section effective Dec. 24,
1970, see zection 141 of Pub.L. 91-577,
set out as a note under section 2321 of
this title,

LIBRARY REFERENCES
American Digest System
Weeds and other noxious plants, see Agriculture =8,

Plant Varicty Protection Act, see C.1.S, Agriculture § &8.

WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Rescarch Guide following the Explanation,

'§ 2485. Correction of applicant’s mistake

Whenever a mistake of a clerical or typographical nature, or of
minor character, or in the description of the variety, which was not
the fault of the Plant Variety Protection Office, appears in a certifi-
cate of plant variety protection and a showing has been made that
such mistake occurred in good faith, the Secretary may, upon
payment of the required fee, issue a corrected certificate if the
correction could have been made before the certificate issued.

Such certificate of plant variety protection shall have the same

effect and operation in law as if the same had been originally issued
in such corrected form.

(Pub.L. 91-577, Title I1, § 85, Dec. 24, 1970, 84 Stat. 1552; Pub.L. 96-574,
§ 16, Dec. 22, 1980, 94 Stat. 3351.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislattve Reports

1970 Act. House Report No. 91-1605,
see 1970 U.S.Code Cong. and Adm.News,
p. 5082,

1980 Act. House Report No. 96-1115,
see mm_.omo U.S.Code Cong, and Adm . News,
p. 6954,

Amendments
1980 Amendment, Pub.l. 96-574
struck out applicabllity of section 2484

38

of this title to the manner and form of
the certificate, and reference to trials of
actions thereafter arising with respect to
the effect and operation in law of the
certificate,

Effective Dates

1970 Act. Section effective Dec. 24,
1970, see section 141 of Pub.L. 91-577,
set out as a note under section 2321 of
this title.

LIBRARY REFERENCES
American Eﬂﬂ.» ming ) &
‘Weeds and other noxiocus plants, see Agriculture €»8.
Plant Variety Protection Act, see CI1.S. Agriculture § 68,

WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guide following the Explanation.

§ 2486. cCorrection of named breeder

An error as to the haming of a breeder in the application, without
deceptive intent, shall not affect validity of plant variety protection
and may be corrected at any time by the Secretary in accordance
with regulations established by him or upon order of a federal court
before which the matter is called in question. Upon such correc-
tion the Secretary shall issue a certificate accordingly. Such correc-
tion shall not deprive any person of any rights he otherwise would
have had.

(Pub.L, 91-577, Title II, § 86, Dec. 24, 1970, 84 Stat. 1552.)

HISTORICAL AND STATUTORY NOTES

gz&.i%ﬁguﬂanﬂnmmuo”ncnmnnnonnoanuuuom
1970 Act. House Report No. 91-1605,  this title. .

see 1970 U.S.Code Cong. and Adm.News,

p. 5082,

Effective Dates
._uqeewnr Section effective Dec. 24,
1970, see section 141 of Pub.L. 91-577,

LIBRARY REFERENCES

American Digest System ,
Weeds and other noxious plants, see Agriculture ¢»8,

Plant Varicty Protection Act, see C.1.S. Agriculture § 68, .

" WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guide following the Explanation.

PART I—REEXAMINATION AFTER ISSUE, AND CONTESTED PROCEEDINGS

m 2501. Recxamination after lasue

(a) Any person may, within five years after the issuance of a
certificate of plant variety protection, notify the Secretary in writ-
ing of facts which may have a bearing on the protectability of the
variety, and the Secretary may cause such plant variety protection
to be reexamined in the light Enwoom.
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{(b) Reexamination of plant variety protection under this section
and appeals shall be pursuant to the same procedures and with the

- same rights as for original examinations., Abandonment of the.

procedure while subject to a ruling against the retention of the

certificate shall result in cancellation of the plant variety certificate

M_uu_,.om.nm and mum.umoo thereof shall be endorsed on copies of the
escription of the protected plant variety thereafter distribute

the Plant Variety Protection Mmmnn. ¥ « buted by

(c) Ifa person acting under subsection (a) of this section makes a
mﬂﬂn %m%_m& showing of facis needing proof, the Secretary may
ect that the reexamination include such inte
as he shall establish. rparty proceedings

(PublL. 91-577, Title I, § 91, Dec. 24, 1970, 84 Stat. 1552; Pub.L.
§ 17, Dec. 22, 1980, 94 Stat. 3351.) + Pub.L. 96-574,

HISTORICAL AND STATUTORY NOTES

Reviston Notes and Legialative Reports  Effective Dates
1970 Act.. House Report No. 91-1605 1970 Act. Section effectl
\ [ ve Dec, 24,
see 1970 U.5.Code Cong. and Adm.News, 1970, see section 141 of Pub.L. 91-577,

p. 5082, sectio
set out
1980 Act. House Report No, 96-1115, gom.:“u a note under n 2321 of
moom %mmo U.S.Code Cong. and Adm.News,
p. 3

~ Amendments
1980: Amendment. Subsec. (b).

Pub.L. 96-574 substituted "description”
for “specification”. ption

LIBRARY REFERENCES
baaﬂ“m-u Enn._i System
and other noxious plants, see Agriculture €8,
Encyclopedias
Plant Variety Protection Act, see C.J.S. Agriculture § 68.

WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guide following the Explanation.

§ 2502, Priority contest

(a) If the Secretary determines that two applications of different
applicants may be based on the same variety, he may: o

(1) Initiate a priority contest on his own motion whether or

- not one of the applications ‘may have been certificated; or

(2) Issue a certificate on the application having the earliest
effective filing date, with notice to all; or &

(3),Issue a certificate naming alternativ “und
single variety name acceptable to both. © OUMErs, tinder &
40

(b) On request of any person when a certificate has been issued
naming another as an owner or alterriative owner, both having

"applied for protection on the same -variety, the Secretary shall

institute a priority contest, except that any person shall have forfeit-
ed his right to assert priority for the purpose of obtaining plant
variety protection when an adverse certificate has issued if he fails
to make the request within one year of the mailing of notice
specified in part! (2) above or if he fails to make the request within
the period for taking action after refusal of his application on the
basis of the adverse certificate.

(Pub.L. 91-577, Title 11, § 92, Dec. 24, 1970, 84 Stat, 1553.)

180 in original. Probably should be "paragraph®.

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports  set out as a note under section 2321 of
1970 Act. House Report No. 91-1605,  this title.

see 1970 U.S.Code Cong. and Adm.News,

p. SOBL :

Effective Dates :
1970 Act. Section effective Dec. 24,

.1970, sae section 141 of Pub.L. 91-577,

: LIBRARY REFERENCES
American Digest System _
Weeds and other noxious plants, see Agriculture =8,
w_nbw Varlety Protection Act, see C.J.S, Agriculture § 68,

WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guide following the Explanation.

§ 2503. Effect of adverse final judgment or of nonaction

(a) A final judgment under section 2502 of this title adverse to an
application from which no appeal or other review had been or can
be taken or had shall constitute cancellation of any certificating on
that application, and notice thereof shall be endorsed on copies of
the description of the protected plant variety thereafter distributed
by the Plant Variety Protection Office.

{b) Any person who has not proceeded in accordance with the
provision of this part shall not be foreclosed or in any way preju-
diced with respect to the defense of an infringement suit or affirma-
tive relief under declaratory judgment proceedings.

(c) No person subject to an adverse decision in a proceeding
under this part shall be foreclosed with respect to asserting compa-
rable grounds in defense of an infringement suit or as a basis for
affirmative relief under declaratory judgment proceedings.

(Pub.L. 91-577, Title 11, § 93, Dec, 24, 1970, 84 Stat. 1553; Pub.L. 96-574,
§ 18, Dec. 22, 1980, 94 Stat. 3351.) :
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HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports
1970:Act. House Report No. 91-1605,

see 1970 1.5.Code Cong, and Adm.News,

p. 5082.

. 1980 Aci. House Report No. 96-1115,

uﬂmwwama U.S.Code Cong. and Adm.News,

p. 6334,

Amendments

1980 Amendment. Subsec. (a). Pub.
- L. 96-574. substituted "description™ Ffor
“specifications”.

Effective Dates
* 1970 Act. Section cffective Dac. 24,
1970, see section 141 of PubL. 91-577,

set out as a note under section 2321 of
this title,

LIBRARY REFERENCES

American Digest System

Weeds and other noxious plants, sce Agriculture &8,

Encyclopedins

Plant Variety Protection Act, sce C.J.S. Agriculture § 68.

WESTLAW ELECTRONIC RESEARCH
Sec WESTLAW Electronic Research Guide following the Explanation.

§ 2504. Interfering plant variety protection

The owner of a certificate of plant variety protection may have
relief against another owner of a certificate of the same variety by
civil action, and the court may adjudge the question of validity of
the respective certificates, or the ownership of the certificate. The
provisions of section 2463(b) of this title shall apply to actions

brought under this section.

(Pub.L. 91-577, Title II, § 94, Dec, 24, 1970, 84 Stat. 1553.)

HISTORICAL AND STATUTORY NOTES

Revislon Notes and Legislative Reports

1970 Act. House Repori No. 91-1505,
see mmoww.c U.S.Code Cong. and Adm.News,
p-

Effective Dates
1970 Act. Section effective Dec., 24,
1970, see section 141 of Pub.lL.. 91-577,

sel out as a note under section 2321 of
this title.

EE% REFERENCES

American Digest System

Weeds and other noxious plants, see Agriculture a8,

Encyclopediag

‘Plant Varjety Protection Act, see CI.S, Agriculture § 68,

WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guidé following the Explanation.
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. SUBCHAPTER III—PLANT VARIETY
PROTECTION AND RIGHTS

PART J—OWNERSHIP AND ASSIGNMENT

§ 2531. gmnu_u—v and assignment

(a) Subject to the provisions of this subchapter, plant variety
protection shall have the attributes of personal property.

(b) Applications for certificates of plant variety protection, or any
interest in a variety, shall be assignable by an instrument in writing.
The owner may in like manner license or grant and convey an
exclusive right to use of the variety in the whole or any specified
part of the United States.

(c) A certificate of acknowledgment under the hand and official
seal of a person authorized to administer oaths within the United
States, or in a foreign country, of a diplomatic or consular officer
of the United States or an officer authorized to administer oaths
whose authority is proved by a certificate of a diplomatic or
consular officer of the United States, shall be prima facie evidence
of the execution of an assignment, grant, license, or conveyance of
plant variety protection or application for plant variety protection.

(d) An assignment, grant, conveyance or license shall be void as
against any subsequent purchaser or mortgagee for a valuable
consideration, without notice, unless it, or an acknowledgment
thereof by the person giving such encumbrance that there is such
encumbrance, is filed for recording in the Plant Variety Protection
Office within one month from its date or at least one month prior to
the date of such subsequent-purchase or mortgage.

(Pub.L. 81-577, Title III, § 101, Dec. 24, 1970, 84 Stat. 1554.)

HISTORICAL AND STATUTORY NOTES

‘Reviston Notes and Legislative Reports  set out as a note under section 2321 of

1970 Act. House Report No, 91-1605, this title.
see 1970 U.S.Code Cong. and Adm.News,
p. 5082,
Effective Dates
. 1970 Act. Section effective Dec. 24,
1970, see section 141 of Pub.L. 91-577,

LIBRARY REFERENCES
American Digest System
Weeds and other noxious plants, see Agriculture ¢=8. .
Encyclopedins
Plant. Variety Protection Act, see CJ.S. Agriculture § 68,
43




- WESTLAW ELECTRONIC RESEARCH |
See WESTLAW Electronic Research Guide following the Explanation,
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§ 2532. ownership during testing

An owner who, with notice that relense is for testing only,
releases: possession of seed or other sexually reproducible plant
material for testing retains ownership with respect thereto; and any
diversion from authorized testing, or any unauthorized retention, of
such material by anyone who has knowledge that it is under such
notice, or who is chargeable with notice, is prohibited, and violates
the property rights of the owner, Anyone receiving the materia]
tagged or labeled with the notice is chargeable with the notice. The
owner is entitled to remedy and redress in a civil action hereunder.
No remedy available by State or iocal law is hereby excluded. No
such notice shall be used, or if used be effective, when the owner
has made identical sexually reproducible plant material available to
the public, as by sale thereof,

(Pub.L, 91-577, Title II, § 102, Dec. 24, 1970, 84 Stat. 1554.)

HISTORICAL AND STATUTORY NOTES

gz%ﬂngng set out as a note under section 2321 of
1970 Act. House Report No. 91-1605, this title.

mnnmmmuw.c U.S.Code Cong, and Adm.News, :

P .

Effective Datea
1970 Acl. Section effective Dec, 24,
1970, see section 141 of Pub.L. 91-577,

LIBRARY REFERENCES

American Digest System
Weeds and other noxlous plants, see Agriculture 4=§,

~ Pant Variety Protection Act, see CI.S. Agriculture § 68,
WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guide following the Explanation;

PArT K—INFRINGEMENT OF PLANT VARIETY PROTECTION

8 2541. Infringement of plant varlety protection

Except as otherwise provided in this subchapter, it shall be an
infringement of the rights of the owner of a novel variety to
perform without authority, any of the following acts in the United
States, or in commerce which can be regulated by Congress or
affecting such commerce, prior to expiration of the right to plant
_ _ 44
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variety protection but after either the issue of the certificate or the
distribution-of a' novel plant variety with the notice under section
2567 of this title:

(1) sell the novel variety, or offer it or expose it for sale,
deliver it, ship it, consign it, exchange it, or solicit an offer to
buy it, or any other transfer of title or possession of it;

(2) import the novel variety into, or export it from, the
United States; : _ .

(3) sexually multiply the novel variety as a step in marketing
(for growing purposes) the variety; or .

(4) use the novel variety in producing (as distinguished from
developing) a hybrid or different variety therefrom; or

(5) used seed which had been marked “Unauthorized Propa-
gation Prohibited” or “Unauthorized Seed Multiplication Pro-
hibited” or progeny thereof to propagate the novel variety; or

(6) dispense the novel variety to another, in a form which
can be propagated, without notice as to being a protected
variety under which it was received; or

(7) perform any of the foregoing acts even in instances in
which the novel variety is multiplied other than sexually, except
in pursuance of a valid United States plant patent; or

Aemnmmmmnnonm&<n_wgm=9§o§g8&.. mnwomn_o
foregoing acts, :

(Pub.L. 91-577, Title IT1, § 111, Dec. 24, 1970, 84 Stat. 1554; Pub.L. 96-574,
§ 1%(a), Dec. 22, 1980, 94 Stat. 3351.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legialative Reports  agation Prohibited’ or ‘Unauthorized
1970 Act. House Report No. 91-1605, Seed Multiplication - Prohibited'” for
Bnmm.www U.5.Code Cong. and Adm.News, =~ ‘propagation prohibited' ",
ﬁ- .
1980 Act. House Report No, 96-1115, Effective Dates
sce 1980 U.5.Code Cong. and Adm.News, 1970 Act. Section effective Dec. 24,
p. 6934, 1570, see section 141 of Pub.L. Eluqqm
Amendments act out as a note under section 2321 o
1380 Amendment. Par. (5). Publ. this title.
96-574 substituted “‘Una Prop-

LIBRARY REFERENCES

§§§ -
iﬁai%ﬁgﬁgﬂggﬁgéﬂm.
wgncggouiuﬂnhh.gmg
Texts and Trentises
. . Patents, copyrights, etc., see Wright, Miller & Coaper, Federal Practice and
Procedure: Jurisdiction 2d § 3582, . .
s




WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guide following the Explanation.

§ 2542, Grandfather clause

Nothing in this chapter shall abridge the right of any person, or

_his successor in interest, to reproduce or sell a variety developed
and produced by such person more than one year prior to the
effective filing date of an adverse application for a certificate of
plant variety protection,

(Pub.L. 91-577, Title 11, § 112, Dec. 24, 1970, 84 Stat. 1555.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports  set out as a note under ssction 2321 of
1970 Act. House Report No. 91-1605,  this title. -

gee mwmw.c U.S.Code Cong. and Adm.News,

p.

Effective Dates -
1970 Act. Section cffective Dec, 24,
1970, see section 141 of Pub.L. 91-577,

LIBRARY REFERENCES

American Digest System .
Weeds and other noxious plants, see Agriculiure a8,
Encyclopedias _

Plant Variety Protection Act, see CJ.S, Agriculturs § 68.
WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guide following the Explanation.

§ 2543. Right to save seed; crop exemption

Except to the extent that such action may constitute an infringe:
ment under subsections (3) and (4) of section 2541 of this title, it
shall not infringe any right hereunder for a person to save seed
produced by him from seed obtained, or descended from seed
obtained, by authority of the owner of the variety for seeding

purposes and use such saved seed in the production of a crop for

use on his farm, or for sale as provided in this section: ‘Provided,
That without regard to the provisions of section 2541(3) of this title
it shall not infringe any right hereunder for a person, whose
primary farming occupation is the growing of crops for sale for
other than reproductive purposes, to sell such saved seed to other
persons so engaged, for reproductive purposes, provided. such sale
is in compliance with such State laws govgyning the sale of seed as
may be applicable. A bona fide sale for other than reproductive
purposes, made in channels usual for such other purposes, of seed
, 46 _

produced on a farm either from seed obtained by authority of the
owner for seeding purposes or from seed produced by descent on
such farm from seed obtained by authority of the owner for seeding
purposes shall not constitute an infringement. A purchaser who -
diverts seed from such channels to seeding purposes shall be
deemed to have notice under section 2567 of this title that his
actions constitute an infringement.

(Pub.L. 91-577, Title III, § 113, Dec. 24, 1970, 84 Stat, 1555.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports  set out as a note under section 2321 of
1970 Act. House Report No. 91-1605,  this title.

gee 1970 U.S,Code Cong. and Adm.Ncws,

p. 5082,

Effective Dates -
1970 Act. Section effective Dec. 24,

1970, see section 141 of Pub.L. 91-577,

LIBRARY REFERENCES
American Digest System
Weeds and ozunwwa noxicus plants, see Agriculture =8,

Encyclopedias
Plant Variety Protection Act, see C.J.S. Agriculture § 68.

WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guide following the Explanation.

NOTES OF DECISIONS

1. cultural cooperatives, sales this section which prohibits infringe-

z“_,““cmw agricultural BovB.ENH ment of rights of owner of novel variety
which arranged sales of variety of cot. 10 ll or €ispense I under exemplion of
tonseed protected under this chapter, Farmi ...muﬂﬁm on Is the n_dﬂwu_m_mm
and operator of seed delinting and stor- nB_wu:mﬁ sale for other than reproduc-
age plant, which dispensed protected va-  tive " Delta and Pine Land Co.
riety without ‘notice that it was protect- v, P _B Gin Co., C.A.Miss.1983, 694
ed, were not exempt from provision of F.2d 1012,

§ 2544. Research exemption

The use and reproduction of a protected variety for plant breed-
ing or other bona fide research shall not constitute an infringement
of the protection provided under this chapter.

(Pub.L, 91-577, Title III, § 114, Dec. 24, 1970, 84 Stat. 1555.)

' HISTORICAL AND STATUTORY NOTES

Revision Notes and Legisistive Reports  Effective Dates :

1970 Act. House Report No, 91-1605, 1970 Act, Section effective Dec. 24,
nonmwww..c U.S5.Code Cong. and Adm.News, 1970, see sectlon 141 of Pub.L. 91-577,
p
b.w.




set out as a note under section 2321 of

this title.

. LIBRARY REFERENCES

American Digest System
Weeds and other noxlous plants, see Agriculture =8,

Encyclopediag .
Plant Variety Protection Act, see CJ1.S, Agriculture § 68.

WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guide following the Explanation.

§ 2545. Intermedlary exemption

Transportation or delivery by a carrier in the ordinary course of
its business as a carrier, or advertising by a person in the advertis-
ing business in the ordinary course of that business, shall not
constitute an infringement of the protection provided under this
chapter.

(Pub.L. 91-577, Title III, § 115, Dec. 24, 1970, 84 Stat. 1555.)

HISTORICAL AND STATUTORY NOTES

Revision Nuotes and Legislative Reports  set out as a note under section 2321 of
1970 Act. House Report Na. 91-1605,  this title,

see 1970 U.S.Code Cong. and Adm.News,

p. 5082,

Effective Dates .
1970 Act. Section effective Dec. 24,
1970, see section 141 of Pub.L. 91-577,

LIBRARY REFERENCES _

American Digest Sysiem
Weeds and other noxious plants, see Agriculture =8,
Encyclopedias

Plant Variety Protection Act, see CJ.S. Agriculture § 68.
WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guide following the Explanation.

ParT L—REMEDIES FOR INFRINGEMENT OF PLANT VARIETY
?S.mﬂ.az. AND OTHER ACTIONS

§ 2561. Remedy for Infringement of plant variety protection
An owner shall have remedy by civil action for infringement of
his plant variety protection under section 2541 of this title. If a
variety is sold under the name of a variety shown in a certificate,
there is a prima facie presumption that it is the same variety.
(Pub.L. 91-577, Title ITI, § 121, Dec. 24, 1970, 84 Stat. 1556.)
48

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legisiative Reports et out as a note under sectlon 2321 of
1970 Act. House Report:No, 91-1605,  this titls,

nuumm.wwm_ U.S.Code Cong. and Adm.News,

p. :

Effective Dates
1970 Act. Section effective Dec, 24,
1970, see saction 141 of Pub.L. 91-577,

LIBRARY REFERENCES

American Digest System
Weeds and other noxous plants, see Agriculture =8,

Encyclopedias
Plant Varjety Protection Act, see C.J.S, Agriculture § &8.

Texts amd Treatises
Remedies for Infringement of plant variety protection, see Wright, Miller &
Cooper, Federal Practice and Procedure: Jurisdiction 2d § 3582,

WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guide following the Explanation,

§ 2562. Presumption of validity; defenses

(a) Certificates of plant variety protection shall be presumed
valid. - The burden of establishing invalidity of a plant variety
protection shall rest on the party asserting invalidity. ,

(b) The following shall be defenses in any action charging in-
fringement and shall be pleaded: (1) noninfringement, absence of
liability for infringement, or unenforceability; (2) invalidity of the
plant. variety protection in suit on any ground specified in section
2402 of this title as a condition for protectability; (3) invalidity of
the plant variety protection in suit for failure to comply with any
requirement of section 2422 of this title; (4) that the asserted
infringement was performed under an existing certificate adverse to
that asserted and prior to notice of the infringement; and (5) any
other fact or act made a defense by this chapter.

(Pub.L. 91-577, Title III, § 122, Dec. 24, 1970, 84 Stat. 1556.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports et out as a note under section 2321 of
1970 Act. House Report No. 91-1605, this title.

see 1970 U.S.Code Cong, and Adim.News,

p. 5082,

Effective Dates
1970 Act. Scction effective Dec. 24,
1970, see section 141 of Pub.L. 91-577,

LIBRARY REFERENCES
American Digest System
Weeds and other noxious plants, sée Agriculture ¢»8,
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Encyclopedina
Plant Varlety Protection Act, see C.J.S. Agriculture § 68.
. WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guide following the Explanation.

§ 2563. Injunction

The several courts having jurisdicon of cases under this sub-
chapter may grant injunctions in accordance with the principles of
equity to prevent the violation of any right hereunder on such terms
as the court deems reasonable.

(Pub.L. 91-577, Title II1, § 123, Dec. 24, 1970, 84 Stat. 1556.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports  s2t out as a note under section. 2321 of
1970 Act. House Report No. 91-160S,  this title.

Sommww U.S.Code Cong. and Adm.News,

p.

- Effective Dates

1970 Act. Section effective Dec. 24,
1970, see section 141 of Pub.L. 91-577,

LIBRARY REFERENCES

American Digest System

Weeds and other noxious plants, see Agriculture ¢=8,
Encyclopedias

Plant Variety Protection Act, see C.J.S. Agriculture § 68.

WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guide following the Explanation.

§ 2564. Damages

(a) Upon finding an infringement the court shall award damages
adequate to compensate for the infringement but in no event less
than a reasonable royalty for the use made of the variety by the
infringer, together with interest and costs as fixed by the court.

{b) When the damages are not determined by the jury, the court
shall determine them. In either event the court may increase the
damages up to three times the amount determined.

(c¢) The court may receive expert testimony as an aid to the
determination of damages or of what royalty would be reasonable
under the circumstances.

(d) As to infringement prior to, or resulting from a planting prior
to, issuance of a certificate for the infringed variety, a court finding
. 50 -
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the infringer to have established innocent intentions, shall have

discretion as to awarding damages. _
(Pub.L. 91-577, Title I, § 124, Dec. 24, 1970, 84 Stat. 1556.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports  set out as a note under section 2321 of
1970 Act. House Report No. 911605,  this title. :

see 1970 U.S.Code Cong, and Adm.News,

p. 5082,

Effective Dates
1970 Act. Section effective Dec. 24,
1970, see section 141 of Pub.L. 91-577,

LIBRARY REFERENCES

American Digest System
Weeds and other noxious plants, see Agriculture €8,

Plant Variety Protection Act, sez CJ.S. Agriculture § 68,

WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guide following the Explanation,

§ 2565. Attorney fees

The court in exceptional cases may award reasonable attorney
fees to the prevailing party.

(Pub.L. 91-577, Title I, § 125, Dec. 24, 1970, 84 Stat. 1556.)

HISTORICAL AND STATUTORY NOTES

Reviston Notes and Legialstive Reports  set out as a note under section 2321 of
1970 Act. House Report No. 91-1505,  this title.

see 1970 U.S.Code Cong. and Adm.News,

p. 5082,

Effective Dates
1970 Act. Section cffective Dec, 24,

1970, see section 141 of Pub.L. 91-577,

LIBRARY REFERENCES

American Digest System
Weeds and other noxious plants, see Agriculture #=8.
Encyclopedins .
Plant Variety Protection Act, see C.J.S. Agriculture § 68.
Law Reviews ‘
Recovering attorney fees as damages, John Leubsdorf, 38 Rutgers L.Rev. 439
(1986).

WESTLAW ELECTRONIC RESEARCH
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7UBCA §§ 2321 to End—4 51 .




wr - -n ——

— Iy erore——— — T ALANTT TV ALLTTX I OAUKEERD LU, Y

§ Nm_g. Time limitation on damages

(a) No recovery shall be had for that part of any infringement
committed more than six years (or known to the owner more than
one year) prior to the filing of the complaint or counterclaim for
infringement in the action.

(b) In the case of claims against the United States Government
for unauthorized use of a protected variety, the period between the
date of receipt of written claim for compensation by the department
or agency of the Government having authority to settle such claim,
and the date of mailing by the Government of a notice to the
claimant that his claim has been denied shall not be counted as part
of the period referred to in the preceding paragraph.

(Pub.L. 91-577, Title III, § 126, Dec. 24, 1970, 84 Stat. 1556.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports  set out as a note under section 2321 of
1970 Act. House Report No, 91-1605,  this title. -

e u.-uw.mm U.S.Code Cong. and Adm.News,

P

Effective Dates
1970 Act. Section effective Dec. 24,
1970, see section 141 of Pub.L. 91-577,

LIBRARY REFERENCES

Arderican Digest System )

_ Wesads and cther noxious plants, see Agriculture e=8,
Encyclopedias ,

Plant Variety Protection Act, see C.J.5. Agriculture § 68.

WESTLAW ELECTRONIC RESEARCH
Sec WESTLAW Electronic Research Guide following the Explanation.

§ 2567. Limitation of damages; marking and notice

Owners may give notice to the public by physically associating
with or affixing to the container of seed of a novel variety or by
fixing to the novel variety, a label containing either the words
“Unauthorized Propagation Prohibited” or the words “Unauthorized
Seed Multiplication Prohibited” and after the certificate issues, such
additional words as “U.S. Protected Variety”. In the event the novel
variety is distributed by authorization of the owner and is received
by the infringer without such marking, no damages shall be recov-
ered against such infringer by the owner in any action for infringe-
ment, unless the infringer has actual notice or knowledge that
propagation is prohibited or that the variety is a protected variety,
in which event damages may be recovered only for infringement

52 :

occurring after such notice. As to both damages and injunction, a
court shall have discretion to be lenient as to disposal of materials
acquired in good faith by acts prior to such notice.

(Pub.L. 91-577, Title I, § 127, Dec, 24, 1970, 84 Stat. 1557; Pub.L. 96-574,
§ 19(b), Dec. 22, 1980, 94 Stat, 3351.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reporis
1970 Act. House Report No. 91-1605,
see 1970 U.S.Code Cong: and Adm.News,
p. 5082,
1980 Act. House Report No. 96-1115,
see 1980 U.S.Code Cong. and Adm.News,
p. 6954,

Amendments

Propagation Prohibited' or the words
Unauthorized Seed Multiplication Pro-
hibited'" for “the words Propagation
Prohibited’ ",

Effective Dates
1970 Act. Section effective Dec. 24,
1970, see section 141 of Pub.L. 91-577,

1980 Amendment. Pub.L. 96-574 sub-  set cut as a nole under sectipn 2321 of
stituted “either the words ‘Unauthorized  this title. |

LIBRARY REFERENCES

American Digest System
Weeds and other noxious plants, see Agriculture #=8,

Plant Variety Protection Act, see C.J1.S, Agriculture § 68.

WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guide following the Explanation.

§ 2568. False marking; cease and desist orders

(a) Each of the following acts, if performed in connection with
the sale, offering for sale, or advertising of sexually reproducible
plant material, is prohibited, and the Secretary may, if he deter-
mines after an opportunity for hearing that the act is being so
performed, issue an order to cease and desist, said order being
binding unless appealed under section 2461 of this title:

(1) Use of the words “U.S. Protected <E.mn_Q._. or any word or
number importing that the material is a variety protected under
certificate, when it is not. :

(2) Use of any wording importing that the material is a
variety for which an application for plant variety protection is
pending, when it is not.

(3) Use of either the phrase *Unauthorized Propagation Pro-
hibited”". or “Unauthorized Seed Multiplication Prohibited” or
similar phrase without reasonable basis. Any reasonable basis
expires one year after the first sale of the variety except as
justified thereafter by a pending application or a certificate still
‘in force. .

53




~ {b) Anyone convicted of violating a binding cease and desist

order, or of performing any act prohibited in subsection (a) of this
section for the purpose of deceiving the public, shall be fined not -

more than $10,000 and not less than $500.

(¢} Anyone whose business is damaged oris likely to be damaged .

by an act prohibited in subsection (a) of this section, or is subjected
to competition in connection with which such act is performed,
may have remedy by civil action.

(Pub.L. 91-577, Title ITI, § 128, Dec. 24, 1970, 84 Stat. 1557; Pub.L. 96-574,
§ 19(c), Dec. 22, 1980, 94 Stat. 3352.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports  “Unauthorized Propagation Prohibited”
1980 Act. House Report No. 96-1115, and “Unauthorized Seed Multiplication
see 1980 U.S.Code Cong. and Adm.News,  Prohibited” for provisions respecting

p. 6954, prohibitions for use of the phrase “prop-
1970 Act. House Report No. 91-1605, t hibited".

see 1970 U.S.Code Cong. and Adm.News, n&u on pro

p. 5082 Effective Dates

Amendments 1970 Act. Section effective Dec. 24,
1980 Amendment. Subsec. (a)(3). 1970, see section 141 of Publ. 91-577,

Pub.L, 96-574 substituted provisions re- set out as a note under section 2321 of

specting prohibitions for use of phrases this title.

. LIBRARY REFERENCES
American Digest System
Weeds and other noxious plants, see Agriculture =8,

Encyclopedias
Plant Variety Protection Act, see C.1.S, Agriculture § 68,
Texts and Treatises
Remedies for infringement of plant variety protection, see Wright, Miller &
Cooper, Federal Practice and Procedure: Jurisdiction 2d § 3582,

WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guide following the Explanation.

§ 2569. Nonresident proprietors; service and notice

Every owner not residing in the United States may file in the
Plant Variety Protection Office a written designation stating the
name and address of a person residing within the United States on
whom may be served process or notice of proceedings affecting the
plant variety protection or rights thereunder. If the person desig.
nated cannot be found at the address given-in the last designation,
or if no person has been designated, the United States District Court
for the District of Columbia shall have jurisdiction and summons
shall be served by publication or otherwise as the court directs.
The court shall have the same jurisdiction to take any action
respecting the plant variety protection, or rights thereunder that it
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would have if the owner were personally within the jurisdiction of
the court.

(Pub.L. 91~577, Title 111, § 129, Dec. 24, 1970, 84 Stat, 1557.)

- HISTORICAL AND STATUTORY NOTES

gz&cigﬂﬁguﬂgnﬂuao.nﬁmﬂﬂnmauﬁﬁcm
1970 Act. House Report No. 91-1605, this title, )

uanmwmqo U.5.Code Cong. and Adm.News,

p. 2,

Effective Dates )
1970 Act. Section effective Dec. 24,
1970, see section 141 of PublL. 91-577,

LIBRARY REFERENCES

American Digest System
Weeds and other noxious plants, see Agriculture 8.

Plant Variety Protection Act, see CJ.S. Agriculture § 68,

WESTLAW EO;CEO RESEARCH
See WESTLAW Electronic Research Guide following the Explanation.

Part M—INTENT AND SEVERABILITY

§ 2581. Intent

It is the intent of Congress to provide the indicated protection for
new varieties by exercise of any constitutional power needed for
that end, so as to afford adequate encouragement for research, and
for marketing when appropriate, to yield for the public the benefits
of new varieties. Constitutional clauses 3 and 8 of article I, section
8 are both relied upon.

(Pub.L. 91-577, Title III, § 131, Dec. 24, 1970, 84 Stat. 1558.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports  set out as a note under section 2321 of
1970 Act. House Report No. 91-1605, this title,

Bnmo-uww.o U.S.Code Cong. and Adm.News,

P

Effective Dates
1970 Act. Section effective Dec, 24,
1970, see section 141 of Pub.l. 91-577,

LIBRARY REFERENCES

Americsn Digest System ,

Weeds and other noxicus plants, see Agriculture ¢=8.
Encyclopedias .

Plant Variety Protection Act, see C1.S. Agriculture § 68,
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WESTLAW ELECTRONIC RESEARCH
See WESTLAW Electronic Research:Guide following the Explanation.

§ 2582. Severability

.Hm this chapter is held unconstitutional as to some provisions or
circumstances, it shall remain in force as to the remaining provi-
sions and other circumstances,

(Pub.L. 91-577, Title 1, § 132, Dec. 24, 1970, 84 Stat. 1558.)

HISTORICAL AND STATUTORY NOTES

Revislon Notes and Legislative Reporis  set out as n note under secti

1970 Act. House Report No. 91-1605,  this title. on 2321 of
see mm.ww.c 0.5.Code Cong, and Adm. News,
p.

Effective Dates :
1970 Act. Section effective Dec. 24,
1970, see section 141 of Pub.L. 91-577,
WESTLAW: ELECTRONIC RESEARCH
See WESTLAW Electronic Research Guide following the Explanation.

§ 2583. Repealed. Pub.L.96-574, § 20, Dec. 22, 1980, 94 Stat.
3352
HISTORICAL AND STATUTORY NOTES

Section, Pub.L. 91-577, Title HI, § 144, certain plants from requiremen
Dec. 24, 1970, 84 Stat. 1559, exempted  chapler. " e of thls
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Sec.

2611.
2612,
2613,
2614,
2615.
2616,
2617.

2618.

2619.

2620,

2621.

2622,

CHAPTER 58—POTATO RESEARCH. AND PROMOTION

Congressional findings and declaration of policy.

Definitions,

Authority for issuance and amendment of plan.

Notice and hearings.

Finding and issuance of plan.

Regulations. :

Required terms and conditions of plans.

(a) ZMmoEp_ Potato Promotion Board; establishment; powers and

uties,

{(b) Membership of board.

(c) Compensation and expenses of board members.

{d) Budget; preparation and submisslon.

(e) Assessment rate per poundage handied; limitation,

(f} Restrictions.

Assessment; refund. .

) Research, development, advertising or promotion programs or
projects; development and submission by board; approval by
Secretary.

(i) Contract authority of board; funds for payment of cost.

(i) Recordkeeping; reports for accounting: receipts and disburse-
ments; audit report.

Permissive terms and conditions of plans.

(a) Exemptions.

{b) Handler payment and reporting schedules.

{c) Advertisement and sales promotion %_,omu.mbpu or projects.

{(d) Research and development projects and studies for marketing
and utilization of potatoes.

(¢) Reserve funds; accumulation; limitation.

(D Foreign markets; sales development and expansion.

(g) Incidental and necessary terms and conditions.

Assessments. .

(a) Collection and payment; recordkeeping; limitation.

(b) Records and reports; availability. ,

{c) Confidential _nmwoammoun disclosure during proceedings; pro-
hibition inapplicable to general statements and publication of
violations; penalties; removal from office.

Procedural rights of persons subject to plan.

{a) Administrative proceedings; petition; hearing; finality of rul-
i

nm._

?vuc&ﬁw_ﬂinﬁ?mm&nmoﬂnoﬂﬂgnﬁﬂwu&_dmn—..ﬂ_clan
pendency of proceedings. . .

Enforcement.

(a) Jurisdiction of United States district courts; administrative ac.
tion.

(b) Civil penalties; cease and desist orders; appeal; failure to
comply with order or assessment; further proceedings and
penalties, :

Investigations. :

{a) Administration of cath; subpena; contempts; process; jurisdic-
tion. .
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. . PROTECTION AND RIGHTS

. gmﬁm&.ﬁﬁ.gggrgg. Eﬂnmaﬁng

dZH.EwU mggm OOUH bzzoebem_u
TITLE 7 |
AGRICULTURE

CHAPTER §7—PLANT VARIETY _uw.o_—ﬂmgoz_ »
- SUBQHAPTER NI—PLANT VARIETY . .

Parr L—Reucoirs For INFRINGEMENT OF PLANT
VanrreTy ProTecTion, AND OTHER ACTIONS '

Bec. -

2570, Liabllity of Sistes, instromentalities of
States, and State officials for infringe-
ment of plant variety protection.

mq.mcw%emw I—PLANT VARIETY PROTECTION OFFICE,
Parr A—ORGANIZATION AND H.nurawiczm . ,

§ 2321. Establishment

) HISTORICAL AND STATUTORY NOTES *
Short Tile Eruz_&gwun:&

g»ﬂﬁgg 3-@8 § a), -~
Oct, 8, 1094, 108 Stat. 5196, provided that: "This ﬁag




AmErmhent of Bibsec. (af

s?ﬁr 105349, §5 13(a), 15, Oct. 6, 1504, 108 Stat. 3148, 3145, provided that,

effective 180 doys qfter Oct. 6, 1994, subsec. (a) ir amendsd:
last semtencs by striking “kis designes shall act ax chairman® gﬁu@.u&u
rﬂk&u&.ﬁu désignen of the Secrstary -EE:&.ES&QW%%:. o "

HISTORICAL AND BTATUTORY NOTES

. Revision Notes and Leglalative Reports

1984 Acte House Report No. 108699,
Hs._choo&oan.-&gzsvrﬁ. ’

- § 2330, Publications

Amendment of Subsec, (a)
PubL. 103-349, 5§ 13(b), 15, Oct. 6, 1004, 108 Stot. 3143, 3145, provided thai,

to becoms effective 180 days ofter Oct 6, 1994, subssc is amended
 #riking “ha” and inserting in lieu SS.S% ..Saﬁwgﬂané...ﬁ& we n

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legisiative Reports

19 Acis. House Report No, 108.690
nmfch.oﬁmgﬁ.igzsu.wm

. Parr B—LroaL Provisions As T0 THE PLaNT VARtETY ProTECTION OFFicE

§ 2353, Testimony in Plant Variety Protection Office cases
L Amendment of Bection
103-349, §§ 13(c), 15, Oct. 6, 1004, 108 Stat. 3143, 3145, provided
Nncan gﬁaﬁ&%ﬁ 180 dayx ﬁa.m... Dﬁ. 8, 1854, this 3&8:3 s.q.ﬁ.ngn& ?ﬁ
focond senie @eal.iaﬁ.s_m dnd inserting in lisu thevenf “the officer” and
., senienca by striking “he" and inserting in liew theveof “tha

HIBTORICAL AND STATUTORY NOTES

. Revirion Notes snd Leghalative Reports

19 Acts. House Report No. 103-699, sen
Efc.m.gngn.-ibsﬂ.zg?g

§ 2354, Bubpoenns; witnesses

Amendment of Subsec. (a)

Pub.L. 103-340, §§ 13(d)(1), 15, Oct. 6, 1004, 108 & _. provided
) B3 y 10, tod. 31 31
Eggn?#shﬁgu%&sugré@w%é?

the first sentence by striking “him™ and inserting in lioy thereof “the witneas”, -

Amendment of Bubsec. (c)

- Publ. 103-343, $§ 13(d)(e), 15, Oct 6, 1994, 108 providad’
, §§ 13(d)(e), Stat. 3143, 3145, provi
Sgwﬁggaaiuﬁ.gﬁmﬂgsugrgﬁﬁtgi
?usgan. h ggaﬂréaﬁ:.ﬁaﬁﬁgﬁﬁﬁgaﬁig.
 in m:gggg.gimégﬁ.%g:aﬂg
. striking "him" ond inserting in lisw thereof "ths witnass” .

HISTORICAL AND STATUTORY NOTES
gz&ﬂigzﬂg .
1994 Acts. House Repart No. 103-699, see

- _Snc.mhgoaﬁ.ga.p&u.zau.g

2

.  Amendmentof Section . . . . 4
- PubL. 103-349, $§ 13(s}, 15, Oct. 6, 1994, 108 Stat. 3143, 3145, providad thal,
to becoms effective 180 days fter Oct. 8, 1994, this section ia amendad. in the
lo#t sentenca by sirtking “he” each. plare it oppecrs aanﬂmgnnsﬁ in liew
thereof “the parson”, . v N Coe
. HISTORICAL AND STATUTORY NOTES
Revision Notes and Legislative Reports
1984 Acts. Houss Report No, 108-829, see .
1994 US. Code Cong. and Adm. News, p. 2428.

SUBCHAPTER II—PROTECTABILITY OF PLANT VARIETIES - ]
AND CERTIFICATES OF PROTECTION :

PART D-—PROTECTABILITY OF PLANT VARIETIES

§ 2401. Definitions and rules of construction

Amendment of Bection - " S
PubL. 103-348, §§ &, 15, Oct. 6, 1004, 108 Stat 3138, 3145, providad thal,
affective 180 days afler Oct. 6, 1994, this section is amended to read as follows:
$ 2401. Definitions and rules of construction - :

(a) Definitions _

Asn used in this chapler

(1) Basic seed _ A '
The term “basic seed” means tha planted to produce certified or
commarcial seed .

(2) Breeder .

Tha term “breeder” msana tha person who directs ths finol tresding
creating a veriety or who discovers and develops o variety. If the octions
are conducted by on ogent on behalf of o principal, tha principal, rather
than the agenl, shall ba considered the breeder. The term doss not includs o
person who redevelops or rediscovers o variely the evistence of which ia
publicly knoum or o matter of common knowledge.

(1) Essentially derived variety
(A) In general .
The term “esssntiolly derived variety * means o voriety that—

{i) is predominanily derived from ancther variety (referred to in this
paragraph as the “inttial voristy”) or from a varisty thol is predomi-
nantly derived from the initiol variety, whils retaining the ezpression
a\?ﬁ%%ﬁ%?&gﬁg?%si-
nation of penotypes of the initial variely;
_acwas%_&awﬁrgx?i?%&&s% _

(iil) excopt for diffsrences that result from the act of derivation,
conforms to the iniliol voristy in the expression of ths sssential
charucteristics that resuli from the genolype or combination of genc-
types of the initinl varisty. S )

(B) Methods . ,

An essentinlly derived variety may be obtained by the seléction of o

natural or induced mutant or of a somaclonal varian!, tha selection of a

variant individual from plants of the initial variely, backcrobsing, trans-




— L - - 08 TRwtN] CROWAL CROPESRETIITICASEVIRS CONE-BINDNALISEwN TS POUIRrs i
. 3?&:::8%:&:'.25—%3:53%&&3%&2@? which o difference in gensclogy may contributs evidence. _
radish. R common name, such a3 soybean, flaz, or (6) Publicly known varietles S

(5} Seed _ : o | : , (A} In general : . _
A varisty that is adequataly described by o publication reasonably

aia;,..s&fasa%&_ to propagated .

. gﬂ??;%?ﬁaimﬁ?&p varisty, meana the " considered to be a part of the public technical knowledge in the United

(8) States shall ba constdersd to be publicly knoun end a matler of common
Sexnally reprodured _

Tha lerm “sezually reproduced” includes any production of a variety by . (B) Description

gﬁgaa.maaa&gamga\naggsﬁma . . : . L
propagation. L. - .

(7) Tuber propagaied A description that mesis the requirements of subpavagraph (A) shall
i include o disclosure of the principal charecleristics by which o variely is

?ﬁg_g.g:ggﬁagngoﬂaﬁn&&.a | distinguished.
(8) United States : «Sﬁanwiana- . o o
Tha terms “United States” and “this _ the Uni A variety may becomas licly known ond o maoiler of common
teriloiss aud possearions o the Uniled States, omd the Qﬂﬂmﬁ%ﬁ kmawcledge by other means -
. , a~ ;Eﬂ_sa.rsn HISTORICAL AND STATUTORY NOTES _
Tho ty . plans : Revhion Notes and Legisiative Reporta :a:—aug%ﬁ&mmnann
term “variety” moans o grouping within o single botanical 199 Acts, H . pending application on or ective
tazon of the loweet known ronk, that, without ragurd fo whether. the 1064 US. Gode Gong. 3t Adm. Newn, o pios, _ date of this Act [seo section 15 of PobL.
conditioni for plant woriety protection ars fully met, san be defEned. by the _ e e
expression of the characteristics resulting from.a given genolyps or combi- Effective Dates “(2) Effect of refiling—1f » -
nation of genotypes, distinguished from any other plant grouping by the 1994 Acta. Bection 15 of Pub.L. 108-349 pro- &B%...HEISRB_Q et
g&ﬁ::ﬂ.a.i%%ﬁia&nasian§mﬁs vided that: “This Act and the amendmants “(A) eligibility for protection and th
Chonged ity iy o iy o Lo ot e ot 50, e B, O AR 0 i B Tt P o e,
* 0 mhbnd_
tissua culture plantlsts, and other matter. " AP0, PALR, DADA; 2485, B4R, BAG, D4AD, 2463, " ed by thia Act [this chapter];
(b) Rules of construction 2482, 2483, 2486, 2601, E504, 532, 2541, £Rd2, “(B) for purposes of saetion
2549, 2561, 2686, 2567, 2568, and 2570 of this Plant Veriety Protsction -Act,'ss smended
For the purpossa of this chapter: title, repealing sections 2463, 2502, and 2508 of by saction 8 of this Act (section 2402 of thix
. this title, and enacting provisions set out as title), the date of
Cwﬁ%&%&:&:?:&é&%&?a&?ﬁ nota under thia aection] shall become effective Bling.of the original application.
The sals or dispoxition, for other than reproductive purposss, of harvestad (O e e the date of ensctment. of thid Act Labeling,—
aaia%g%aaa reault of experimentation or lesting of a variety to “(1) In general.—To chtain the protection
ascerta %Q?Rﬁaﬂaﬂan?ﬁniﬁsﬁié Transitional Provisions for 1994 Amendment  Providelt fo sh twmer of o protestod verlely
Bﬁgagr:nwessaaaasg a or disposition for purposes of Section 14 of Pub.L. 108-340 provided that: stpgﬂﬁﬂmtgssrg
“, g Jue: ] an owner
E%”hﬁ&iﬁna@ﬁgtuntg Auvnyﬁggﬁ concerning the varisty under section 127 of
or disposition of o veviety for reproductive purposes shall not be plant variety protoction has been lswied prior to st T, Varisty Protection Act (7 US
considared (o be o sala or disposition for the purposes of exploitation of tha the affectiva dato of this Act [see section 16 of 2ol "l fuaie et e viciety 1 prosectd
gﬁﬁuguﬂg?%ﬂgaﬂ?&uﬁ&ﬂanﬂng& Pub.L. 108-340, set out a3 a nots under thin = o) ,
Wmﬁéﬂ&?ﬁnﬁsgﬁﬂma?gm&&?g_s ﬂﬁwnﬂﬂq%nﬂﬁﬂﬁ “(2) Banctions,—Any person that makes &
Neretse .. pending on affective R
the bresder, ¥ o1 behalf of g.aﬂgugﬁﬂga&‘ ) . ahall continua to ba guvérned by the Plant Varl. ﬁhﬂ%@ﬁuﬁ_ﬁ“ﬁ»ﬁgﬂﬁ
(3) Sale or dispoaition of hybrid seed , i iy Ty o e tn %ﬂ?e %.H_._a_ b
The sals or disposition of kybrid ssed shall be considered 1o be effective date of this Act. Of the Plant Varkety Protection
| g&?&&:ﬁi&%f%&dﬂs&&wgg : “(h) Applications refiled— M%Mm. A< At 0T UAG
S}?gsaaggn&:ﬁ%agaa " § 2402, Right to plant varlety protection; plant varieties protectable '
Jfiling of on application for the protection or for the elteri , , Amendment of Section L
%?5%&&3&3&3&&3938&%&.@3?¢ : . o : . L
to render the varisty o matler of common knowlsdgs from the dots of PubL. 108349, §§ 8 1% OcL 6 1904108 Stol 3135, 3145, provided that,
Mnﬁisasa. Q?ﬁggsgg.ﬁsnﬁ&aﬁs effective 180 days after Oct.'6, 1894, this saction in amendad to read os follows: -
a@ﬁﬁé&?&a&s?aﬁa%ﬁ&iﬁaﬁﬁm § 2402. Right to plant. variely protection; plant. varieties protectuble
. L (a) In general o : :
{(6) Distinctness , : .
X . . ) ) . . Tke broedsr of any sexually reproduced or tuber propagatsd plint varisty
. Eggo\oﬁ—ﬁ:&ug nother may be based on ona or more (other than fungi or bacteria) who has so reproduced the variely, or the




1) 7iews, In tha senss that, wﬁ?ﬁ.%ﬁwﬁ a?%ﬁg?_.ﬁiﬁ‘ CTHRT EOTIRICATIIST Y TR PESILY MIRATRS amm— b
. i& a&g m:dgu harvestad material .—H.mn&‘ not . , . : g i
ﬁgﬂégmﬂﬁﬁgwq?iﬁ?g& o uﬁum. nﬂ.E.» n%ﬂ. _
byeeder, or successor nierest breeder, purposes of g&mﬁ:ﬂ : g .
exploilation of the variety— .
. Hamguuun“ m_._.c.swﬁw to
__s.aem ?qgmﬁﬂaﬂs&:ﬁiﬁs?mﬁaézﬁ ?ﬁﬁb&ﬂ%r&ﬁﬁrs ‘1004, ﬁ%n%&ﬁh@ﬂ
C . . adding following sentance;
(B) tn any orea outide of the United States— S %éﬁ%ﬂh&hﬂ?&ggma
fi} move than § years prior to the dats of filing: or
(i) in %B&R. _._533335.__5_ aggstsm&u E?Ebﬂ&iuaaa‘%ws &%J.&&e n:n%
of filing; ing “distinctivenass, uniformity, and stobility” in lisu thersof
. 3&%??%5&%8&&1#&3&&&5&:&?3 {3) by redesignating paragraphs (3) ond (3) aa (4) and (5), 3&&8@.

: , any other variely ths existsnce of which {s publicly knows or ¢ matier of '(d) by inserting afler parograph (8} the follnoing new poregreph (3):
P comman knowlsdga at the tima of tha filing of the application; Eh&ﬂ&:&;%?gcﬂt&&&i&.?%ﬁ?g
3) uniform, in ?%tﬁgﬁlﬁaﬂsgﬁﬂ_&g iz nmn" and.

E&gaﬁﬂazunaﬁgﬁg

1884 US. Coda Cong. and Adm. News, p. 2423,

at by inserting
(4) stable, in tha semse that the varisty, when reproduced, will remain (8) in poragraph (4} (aa redesipnated. by
é&saﬁ&e?a&&s&ﬁagﬁs%ﬁgﬁ of the ~ "linchiding any propagoting malerial)” after seod” :
ariety a roasonabls degres.of reliability commensurts with that of ,mﬁeoagrbzum?eqa S.um
voristies of the seme cotegory in which the sama breeding method ix . v
: §>Whﬂm“§z 103-593, s
fb) Multiple applicants P " 1984 US. Code Cong. and Adm. News, p. 2423.
{1) In general : -
If 2 or more applicints sbmit applications on the sams effective filing : 23, Joint breeders .
dats for varieties that cannot be clsarly distinguishad from ona another, but ) g&m&&ﬂ . "
that fulfill all other vequiremenis of subsection (a) of this section, the
et e o i oo et o, S P I 1 s
' protection, to the exclusion of te
" other applicont. s , of amy M-..&au §~Wh=£§£ﬁ$~§$ﬁwaﬁﬁwaﬁ
SUCCLAB0T O Edna subssc amendad b&ﬁ&ﬁﬂ L
Qﬂ“ﬂnﬂﬁg&%&mggi . inseriing in liow theveof “the Secretory”.
Ezcopt as provided in' subparagraph (B), if 8 or more applicants ‘ mEdEnFEuﬁ»ﬂndquSnm o
comply with all requirements for protection on tha same dals, o certificats Revision Notes and Legislative Reports - w
shall be issusd for sach variety. ' 19 Acts. House Report No. 103-899, ses
(B) Varieties indistinguishable 1994 US. Code Cong. and Adm. News, p. 2423,
Q%gt_ﬁnﬂﬁgﬁ of the applications cannol be
distinguished in any manner, o ﬂantns.nmnnn%n?:a:nusgus § 2424, ?Eggﬂ-&.ﬂ of breeder
the applicants, Amendment of Section
v Pub L. 103-340, §§ 13(W), 15, Oct. 8, 1884, 108 Stal. 3143, 2145, provided that,
: HISTORICAL AND STATUTORY NOTES : sgaa&amsh%mﬁup%%oaf 994, this section 13 amanded by
- gzal-&n&f&;g Co striking “hia successor in interest” ond inserting in lieu thereof “the successor
. 1984 Acts. Houee Repart N 108-890, see . in interest of the bresder”.
H_ S.chQEoSuig aws, p. 2423, _ HISTORICAL ANT STATUTORY. NOTES
4 : Revialon Notes and Legislative Reports
- § 2404. Public interest in wide usage . 194 Acts, House Report No, 103899, see

. bﬂﬂaﬂ.ﬂnowm_uﬂ_g .
Pub.L. 108-349, §§ 13(f), 15, Oct. 6; 1954, amﬁ.atsu:mgs&msﬁ § 2425. Benefit of earlier filing date 4

to bacoms effactive 180 dows after Oct. 6, 1094, this section is amandsd in the Améndment of Babeec. (2)

first sentence by striking “he” s%zﬁaaﬁaaaa?iﬂsanﬁ _ Pub L. 103-345, 85 5, 13(i)(1), 15 Oct 6, 1084, 108 Stal 3139, 3143, 3145,

thareof “the Secretary”. %@mg ?Eg%m& aba.onﬁa. 3&2&&3«& %3:3&5::
HISTORICAL AND BTATUTORY NOTES - : _ | . 3@%&3&%5&&%%%&3&#2&3,_
© Revision Notes and Legialative Reports . _ rospectiniy

Report No. 103-019, : 2) in gﬂﬁweqa&&&a&o&g Ewnuﬁg_.s.__%ﬂnl&ﬂ&u
— fs__:s._%aﬂrsﬂr i;}m News n 908 B n&&a.@msﬁa iﬁ?&%?&&?iﬁ? application ia filsdin



3 § 2461. Appeals

. T CypicaTIOn” and SRR D5 T thered] U applitUTOR filsd TR e Un®ad

States” and .
{3) by adding ot the end the following new paragroph (3):
“(3)(A)' An opplicant entitlsd to o right of priority wnder this subeection
shall be aliowed lo furnisk any necessary information, documeni, or materi-

ol required for the purposs of the examination of the application during—

“f1) the £-year period beginning on the date of the expiralion of the

period of priovity; or 7
“(H) if the first ieation is rejscled or withdruwn, an appropriats

%%E.&Mﬁﬁ:oﬂiﬁg ..M.?n&&d.?amag;nma

“(B} An event occurring within ths period of priovity (such as the fili
a\ﬁ%nﬁgﬁﬁnn&%g;ﬂw&?&ﬁﬁﬁhﬁ
© . application) shall not constituts o ground for vefecting the application or
give risa to any third porty right” )
: Amendment of Sobsec, (b)
PubL, 103-340, 8§ 13()(%), 15, Oct 6, 1984, 108 Stat. 3148, 3135, provided

thad, to becoms effactiva 150 doys after Oct. 6, 1994, subsec. (b) in emendsd by .. -

striking “his predecessor in title” and inserting in lieu theveof “the predecessor
in titls of the person”
, HISTORICAL AND BTATUTORY NOTES
Revision Notes and Legislative Reports

1894 Acts. House Report No. 103-099, soe
194 U8, Code Cong. and Adm. News, p. 2422, ’

Part F—Exasmiamion; Responsx Timx; INtriaL Arreara
§ 2442, Notice of refusal; reconsideration |

Aweridment of Bubsec. (b)

Pub L. 103-349, $5 6, 13(), 15 Oct 6 1994, 108 Siol 3140, 3143, $1i5,
%g%&iuggﬁﬁuﬂo&s%@rc&hi%&gg
(b) of this section i3 amendad-

(1} by striking “siz montha" and inserting “at lsast 30 doys, end not more
than 150 days™ ™ v

(2} by striking “in exceptional circumstonces™
(3) by striking "him” and inserting in lieu thereof “an applicant";

) by sriking “an icant shall” and inserting in liou thare
nﬁlghgdnaanﬁi o o “the

(5) by wiriking “ha” and inssriing in liew thereof “the Secretary”.

HISTORICAL AND STATUTORY NOTES

Reviddon Notes and Legisiative Reports
19584 Acrts. House Raport No. 103-630, see
1684 U.B. Code Cong. and Adm. News, p. 2423,

wgolgwdn%au%gg '

From the decisions made under sections 2404, 2448, 2501, 2502, and 2568 of this title
sppeal may, within sixty days or such further Hmes aa the Secretary allows, be taken

under the Federal Rules of Appellste Procadure. The United States Court of Appeals

for the Federal Circuit shall have jurisdiction of any such appesl.
(As amended Pub.L. 103-249, § B(dX1), Ock. 6, 1904, 108 Siat, 8141}

~ Law Reviews

Pub.L. 103-349, §¥ 5(d)(2), & Oct. 6 TOVF 108 Stak Juit, &
Sﬂsggusggcﬂahﬁrsw%:%vq _
Mriking out “2508," - . - S T

HISTORICAL AND STATUTORY NOTRS

_Revision Notes and Legislative Reports

194 Acts. Housa Report No. 103-8099, seo
1954 U8, Codo Cong. and Adm. News, p. 2478,

LIBRARY REFERENCES

Federal circuit: A case study in specialised’

§ 2462. Civil action against Secretary

ggpimonmg

PubL. 108-349, §6 13(k), 15, Oct. 6, 1994, 108 Stad. 3143, 3145, providad that,
to becoma effective 180 days after Ocl. 6, 1984, S&S&Q—tnﬁ«a&&.?g
%%u@%é:&?%tﬁ%n?wrﬁganﬂ
insmrting in lieu theveof "ths varisty os specifisd in the application”. )

, HISTORICAL AND STATUTORY NOTES

Revision Noles and Legislative Reports

1884 Acts. House Report No, 103-699, sse
1994 U8 Goda Cong. and Adm. News, p. 2423,

§ 2463. Appesl or clvil action In contested cases

Transfer and Repesl of Provisions of This Bection \

Pub.L. 103-349, $§ 8(c), 15, Oct. 6, 1994, 108 Stak 3140, 5143, provided that,
to become effective 150 doys ofter Oct. 8, 1084, this section i amendsd—

(1 tranaferring subsec. () therenf lo the end of section 2504 of thia title,
i@?%gméggﬁkamagéa.gmﬁ and

{2) by vepealing the remaining provisions of this section, as so omended.
HISTORICAL AND STATUTORY NOTES _

Revinion Notes and Legislative Reports

1994 Acis. House Report No. 103-698, sea
1984 US. Code Cong. and Adm. News, p. 2423,

Part H—CERTIFICATER OF PLANT VARIETY PROTECTION

@g. mc*g
] Amendment of Bection . . .
© PubL. 108-848, 5 13(1), 15, Ock & 1004, 108 Stai 3143, 3145, provided that, ..
to become effective 180 days aftsr Oct. 6, 1094, this section is" amended by
striking “his signaoture” dnd inseriing in lieu thereof “the sighalure of the
Secretary”. )
. HISTORICAL AND STATUTORY NOTES

. 1984 Acts. Houss Report No. 103-809, see

1904 U8, Code Cong, and Adm. Nows, p. 2423,
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Amendment of Bectlon . . -
PubL. 103-349, 3§ 7, 13(m), 18, Oct. 6, 1995, 108 Stal 3140, S143, 3145,
provided that, effective 180 daye after Oct. 6; 1894, thix section {s amendad aa
(1) in subsee (a)— o

{A) by designating ths first through fourth sentences as pars. (1) through

(4), respectively; in par. (1), as so desigmated, by striking “(or his successor
in inlerest) his heirs and assigness” and inserting in lieu theveof “(or the
successor in interest of the breeder), and in par. (4), as o designated, by

striking “hiz discretion” and inserting in lisu thereof “the discretion of ths .

Socrelory
(B) by striking pors. (8) and (3) (ax so designated) and inserting the
Jollmoing new pars. (£) and (3):
“2) If the owner so elects, tha certificate shall— , ,
“(A) specify that seed of the varisty shall be sold in the United States
only as a class of certified seed; ond

“(B) {f »0 specified, conform to the nxmber of generations dexigmated
by the oumer,

“(3} An owner may waive o right provided under this subsection, other

than o vight that iz electsd by the oumer wnder parograph (2)(A)"

{2) in tha firsl sentence of subsec. (b); ,
«&3%&.&§=§§§§=§~¥§§& ,
(B) by inzerting bafore the period ot the end the following: * excépt that,

?tsﬂto\nnﬂ.cﬂiaptsgaﬁslﬁnﬁlauﬁ%&:é .

expire 25 years from the data‘of issus of the certificate™ ond
(3) in subsec. (c), by striking “repository: Provided, Aowever, That”, and
&ﬁiS?&iE\g.sgg.?%gﬁ.na?
name for the variely, exespt thot” and by striking “he” end inaerting in leu
thereof “the lost owmer". .
HISTORICAL AND BTATUTORY NOTES
Revislon Notes and Legislative Reporix

198 Acts. House Report No. 108-630, see
1884 U.B. Code Cong, and Adm. News, p. 2423,

§ 2486, Correction of named breeder

Amendment of Bection

Pub.L. 108-349, §§ 13(n), 15, Oct. 8, 1894, 108 Stat 3143, 3145, provided that,
to hecoms gffective 180 doys after Oct. 6, 1984, this ssction iz amendsd in the
first senlence by siriking “him" and inserting in lieu theveof “the Secretary”
§~==EEQ3§§§§=§=§§§§~§§§

_ HISTORICAL AND STATUTORY NOTES
Ravision Notes and Legialative Reports
1994 Acis, Homse Report No. 103009, ses
1984 U8, Code

us, Cong. and Adm. News, p. 2423,

Part I—REEXAMinATION ArreR Iseue, anD CONTESTED PRoCEEDMNGE

§ 2501. Reexamination after issue
Amendment of Bubsec. (c)

Pub.L. 103-349, §§ 13(0), 15, Oct. 8, 1994, 108 Stat. 3144, 8145, Jrpvided that,
section is

, Sg%ﬁﬁhsgﬁﬁﬁoﬁshﬁgaﬁ

: . omended by mriking *ha” ond inserting in lisw thereof “tha Secretary”,

Revision Notes and Legislative Reports

1884 Acts, Housa Report No. 103-600, see
194 U.S. Coda Cong. and Adm. Newn, p. 2420

§ 2502, _.iiqsasa

Repeal of Bection . .
‘PubL. 105-349, §§ 8(a), 15, OcL. 8, 1994, 108 Stat. 3140, 3145, provided thal,
to becoms dffective 180 doym after Oct 6, 1994, this section is repecled

HISTORICAL AND STATUTORY NOTES

Revision Notzs and Legisiative Reporta
1994 Acts, House Report No, 108-699, see
1984 118, Code Cong. and Adm. News, p. 2423,

§ 2503. Effect of adverse final judgment or of nonaction

" Repea! of Section ’

Pub.L. 103-349, §§ 8(a), 15, Oct. 8, 1594, 108 Stal. 3140, 3145, provided that,
to bescoms effective 180 doys oflar Oct 6, 1994, thiz section ia vepealed

. HISTORICAL AND STATUTORY NOTES |

" Revislon Notes and Legislative Reports

" 108 Acts. House Report No. 105-899, ses

1994 U.B, Code Cong. and Adm. News, p. B423. - .-

§ 2504, Interfering plast variety protection .~ |

PR v TR T TR
 PubL 103343, # 80V}, (9)(1), 13(p), 15, Oct 6, 1694, 108 Stak. 3148, $ikh.. .
3145, provided that, sgawﬁsh%geﬁaoan._k?_g.gf

3 amendsd— ,

(1) by redssignating section 94 of PubL. 1-677 (this section) da soction 58

of PubL. 81-577;

(2) by amending this aéction, as so redesigngied— - = Py
(A) by etriking “The oumer” and inserting * (a) The owmer”s and "
(B) by siriking the second sentencs; and

(3) by transferring tha text of section £463(b) of this titls to this ssclion,

thereby redesignating such provision os subsec. (b) of this section, and in the |
Jourth mentenca of subsec. (b) of this section, as so radeeignaied, by striking

“he” and inserting in lisu thereof “the Secrelnry”.

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legiatative Reports

198 . Acts. House Report No. 103-099, seo .

1994 US. Coda Cong. and Adm, News, p, 2423,

SUBCHAPTER IfI—PLANT VARIETY PROTECTION AND RIGHTS

§ 2531, Q..Eo..-,_.__w nznpa_n.::ﬂ#.., a
NOTEB OF DECISIONS .

Persona entitled to maintain action 1

L Persons entitled to maintain action

Selier that was granted power (o nee and

cotton was excluatve “Heensoe,” rather thin "ss-
signes,” of breeder and, therefors, eould not
tring suit in its own nxme by enforce certificats
of plant variety protection, even though sgree-
guﬁ&ﬁ&%ﬁgﬂmﬂ%




v, Sum Valley Beed Co, Inc, ND Misa 1096, 784 . _ *“(8)"S0ck the GTUay for dRY Of the pUTpOes refBFEN L0 {n POTOROpAST T |

. PRIV HTIT )
g o S _ by rederignating subssc. (b) ns subsec () ond in subsec. (f), as s0
§ 2632, Ownership during testing - , : ?.Egﬁﬁ.%ug:i,g?ﬁ?,ggm
_ ot o : “the official capacity of tha officer or employes”s and 3
. Amendment of Section : nsarti subsec following neio subsecs. (b} through (e):
Pub L. 103-849, $§ 8(d)(8), 16, Oct. 6, 1694, 108 Stat 3141, 3145, provided ) by fnserting ofter subsec. (a) the reio subsecs. () through (o5
- that, to become effective 180 days after Oct. 8, 190}, this saction is amendad by : (b} Uses authorized by otwner . . e
tnserting “or tuber propagabls” after “sexually reproductble” whersver appear- " “(1) Subject to parograph (8), the oumsr of o proleciad variety may.
ing. _ , : authorize tha use of the vavisty under this ssction subject in conditions and -
; limitations specified by the owner. _ ‘ k :
HISTORICAL AND STATUTORY NOTES . ;

‘ : “(2) In the cose of o contract between o ssed producer and ths cumer of o
éﬁiéuﬂﬁ:ﬁg : %&:%m%?ﬁﬂ?gﬁgi or alfalfa or clover seed
1084 UL, Cude Comg, w . Nore o oo : for tha production of ssed of ths protected varisty, the producer dhall be -

. o B deemad to be authorized by the oumer to sell such seed and to use the voristy
o #—
PaRT K—INFRINOEMENT OF PLANT VARIETY PROTECTION “(A) the producer has fulfilled the tarms of the contrach;
“(B) tha owner vafuses to taks dali the seed or refuses to pay ony
§ 2641, Infringement of plant variety protection : . gheh:mﬁzﬂqgaiaﬁ Eﬂw_.u_a.% daye of the unuapwnhgg
%ﬂmﬁﬁ%ﬂmgﬁﬁﬁgﬂﬁ.#icmgw_b.im.mausnonaﬁ spacifisd in the contract; and )

o owner of a novel varie 'orm without authority, any of the following u the expiration of the period specifisd in subparagraph (B),
acts in the Unitsd States, or in commeres which ean be regulated by Congress or Saﬁ&ﬁ:&%ﬂﬁt&aﬁﬂﬂﬁ&t&%ﬂwisﬂu%h&_ -
affecting such commerce, prior to expiration of the right to plant variety protection but unlass tha oumer fails to poy the amounts dus undar the contract and taka -
after either the issus of the certificate or the distribation of a novel plant varlety with delivery of the seed within 20 doys of such notification.  For ths purposes
g%%.ﬁﬁgaﬁrmg‘ of this parogroph, the term ‘oumer' shall include any leenses of the oumar.

[See main volunie for text of (1) to (3)] “(3) Paragraph (2) ehall apply to contracls endored into with respect to

" (8. An used it ection, ths term “perform vithout suthority” Inclndes plant varietiss protecied under thia chapler ca in effsct on the day before the

: ’ " affective date of this ision as well ax plant varietiss protectsd under this
: mance without suthority by any State, any instrimmentality of a State, and any officer or chapter o endat ths ‘Plant Variely Protection Act Amendments
. g&-@uﬂﬁﬂé&-mﬁ&!&niﬁﬁﬁﬂ&? Any . 1904 w e by X ¥ S _ o
) any instrnman . offcer, or employes, subject to the : ) c . ]
provisiona of this manner “(4) Nothing in this subsection sholl affect any othar rights or remediss
§§5§EB&%§§. In the same and to the same extent @a any %gsgﬂﬁsﬁ&aﬁhﬁﬁw&ismgg
(As amended Pub.L. 102-660, § &), Oct, 28, 1992, 106 Btat. 4231; Pub \ “(c) Applicability to certain plant varl
1994, 108 Btat. 8141, 8144) e Oct. 25, 1988, oL 109-845, 88 5. 153, Oct. § _ “This section shall apply equally to— ‘
ndmen (1) any variely that ia essentially derived from a protected varisty,
Bub L. 108-349, §§ 9, E@Eﬂs cnw.ewm“w“.: 108 Stat. 8141, 8144 3145 unless t&uﬁa&% varisty it an essentiolly derived varisiy;
+ b d 1, 81 31 : “ . . .
 providsd that, to becoms affoctive 180 days after Oct. 8,-199%, thia section is v T tht is not clearly distinguishabls from o protacted
mendad . “ . , ires the
(1) in subsec. (a)— (3) any iﬂﬂaﬁ.g&ﬂage:%au %Eue‘n
(A) by siriking “novel” the first two places it appears and inserting “(4) harverled material (including entire plants and ports of plants)
“protected’; oﬁgng%:ﬂseﬁﬂlﬂﬁﬁﬂ&%o\n
(B) in parograph (1), by striking “the navel” and inserting “or markat tha B e e e O O e notes aroh oo
protected’; ) ) to ths propagating material :
{C) by striking “novel” each place it appears in pars. (%) through (7); “(d) Acts not considered infringing o ,
(D) in par. (8), by inserting *, or propagate by a tuber or o part of o “It ehall not be on infringement of the rights of the ownar of o varisly to
tuber,” after “sexually multiply"s _ . perform any acl concerning propagating matsrial of any kind, or harvestsd
o 1 " L s o b e ) i ey i e e 4 it
o . : United States, unlsss the act involves further propagation of the varisty or k
{F) by rederignating pars. (7) and (8). as pars. (5) and (10), respactively; involves an export of material of ths varisty, that enabiss the ion of
. and . . . :saamasgmgé#&maa:&ﬁasaiﬁgaa plant ganuia
(G) by inaerting afler par. (8) the following new pars, (7) and (8): ﬁgﬁiihaggggﬁéig&s?
“(7) condition the varisty for the purposs of propagation, except to the S : _ _
ctent-thot the conditioning is relaled to the activities pevmitied under |\ [rivale noncommercial wees | PR
soction £543 of this title; , L , . . ‘:.Efan% mﬁéﬁ%&% oimar of o vavisty to
. ) ‘ R \... ’ .Bﬂ! . b . . . =




"HISTORICAL AND STATUTORY NOTES T 5. “Noureprodaciive nses g AcCT I Binfrinjerret

from
Revision Notes and Leghlative Reports Sabees (5. PubL. 10260, Blaye), i Bayes o el o o bag”sed %ﬁ?%&aﬁ
o - Cong. Ez. . 38.8 ective Dates : T tion Act protected, seeds for- consumption or  grow Seed Co. v, Winterboer, C.A.Fed. (Towa) -
1962 US. Gode and News, p Ef il . oﬁa:ﬁaﬁ&ﬁmﬂggggaﬁ. 1092, 022 F.2d 436,
108 Acts. Houss Report No. 100-899; ses ‘1082 Aets. Bectlon 4 of Puh L. 102-560 pro- ! o
o U oG, s B Mo 2 (o, T2 s b |
. . 269 of wm.?ﬁhﬁ%a&.!&ﬁ Part L—REMEDIES FOR gﬁagdﬁgg anp OTHER AcTiONS
Amendments and section 271 of Title 85, and peovi-
1992 Amendments. Subsee. (s). = Publ. nﬁiﬁl-ﬁsﬁsﬂﬁﬁﬁag : § 2561, g?%&&ﬁﬁ»é&ﬁaﬁ&?.
of this title) shall take ffect with respect to
ﬁ.ni&w&%ﬁ%ﬂg g,ﬁ%ﬁ@ﬂ.??m&&% A dment of Bects
: . .& Act {0t 25, 1902 Pub L. 103-348, 3§ 13(1), Hngnawmrhammﬁuﬁugﬁdﬁm&g
§ 2542. Grandfather clause M:ﬂﬂomﬁwwﬁoa‘.ﬁugn@ s after Oct 8, 1934, this oas._s.naﬁa&aec .
Pub.L. 103-349, §§ 13(r) 5 Ont 3 1604 198 3144, 314 that HISTORICAL AND STATUTORY NOTES
103-348, §§ 13(r), 15, Oct 6, 1994, 108 Stat. 3144, 3145, provided
to becoms effective 180 days after Oct. 8, 1994, this section is amended by Eﬂ.iz&ﬂ“ixﬂﬁ: -
siriking “his successor in intarest” and inseriing in lieu thereof “the successor Acts, Report 036,

) 2423,
in intevest of the person” 1984 U.8. Coda Cong, and Adm. News, p.

HISTORICAL AND STATUTORY NOTES § 2566. Time limitation on damages

gzaﬂig?g g&hﬁﬂ—anmn{as
AUBIEELLENE (Lt 01 2 3 4 S s
§ 2543. Right to save seed; crop exemption _ o amendsd by striking “his” and inserting in liew thereaf “tha” .
Awendment of Section . HISTORICAL AND ETATUTORY NOTES
PubL, 103-843, §§ 10, 13(s), 15, Oct. 6, 1994, 108 Siat. 3US, 3144, U5, ._ Jﬁsﬂm»&ﬂ“%ﬁ .
%ﬁ%ﬁ%&&@&ﬁ.&?&%%ﬁﬁh . 1984 U, Coda Gong. and Adm. News, p. 242,

ﬂ&&c&a.nﬂnggrﬁ 8§ 2567, Limitation of damages; gﬁan!&:&ﬂ
us 7 nd Amendment of Section

L1
uEiE%... PubL. 103-348, §§ 11, ;oanh%t&mﬁutnh:n%sﬁs ‘
the t : _ §§&3~8§ %0&93?353&8:&%3&% .
Eﬂdﬂoﬁ%mﬂ>§32§ . sasi Eu&&ﬁg o
Revision Notes and Legislative Reports : :
. 1984 Acts. House Report No. 103-699, see | o Em-dEErEuﬂ.ﬁS.ow«zSNm .
_ 1984 US. Code Cong. and Adm. News, p, 2423, : : . waEa.zaairarEﬂowﬂﬂ: o
: A 1994 Acts. Houss Report 03009, se0
NOTES OF DECISIONS : 1084 US. oo%_mﬁaﬁgzavg
Agricultoral cooperatives, sales by 1 Beed Co. v, Winterboer, N.D.Iowa 1991, 795 : ) .
gé&g?gi-‘wgﬂp : ’ § 2668. False marking; cease and desist orders
Maximum amount 3 . .
. Nonreproductive uses § Crope grown primazily for consumption Amendment of Bubsec. (a) : -
© Hon Arct protected seed may sell saved seed PubL. 103-8345, 3§ 12, a:Boanuarhamﬁﬁnuiuﬁ}:
. , [ from crope gromn with protecihd ssed withoot provdad thel o becoma v 130 daynafer Oc. 8 1093, rbee. (o s
2, Maximum seed amount o ﬁ%%ﬂfﬂﬁﬁ& section iz amendad—

Crop exemption from Plant Varisty Protection /7% 5 _ ' crope trom pro- . {1} by tnserting 38?:3%&33 %Q#ﬁu:ﬁaﬁ ERE. _
wﬂ.gsgm ! ;Eiwﬁwsaﬁw : &gﬁﬁrﬂi‘ﬁ%ﬁﬂgﬁn Y striking "he” and inserting in How thersof “the Secretory”s and _
?Eﬁl&oﬂow.ﬁgggg Mb.“.”“n”h“u:mﬁ.ﬁhung . . (%) by adding ot the end thersof the following new par. (3): , . .
protected Aagrow Sasd Co. v, Winter- . protected .
boer, CAFed, (Towa) 1092, 062 F.2 486, ", Bale of Plint Varlety Protection Act protacted “4) wnmgzﬁaga?aﬁah‘. g?%&@sﬂw%%

“Sgved pead” that furmer for prodme.  2e2d which comes within crop exemption to Act's  protection has been isruod under this chapler, even expiration

: ton of may tse infringement provision in from Act's re- © the cerfificals, except that lawn, turf; or forape graas seed, or alfalfa or clover
o g&ﬂéﬁsﬁﬁ%&%ﬂﬁ mugﬂﬁﬂwm&ﬂnr E-&ﬁ% N " oved may be sold without o varisty nama unlsss use of the nama of a voriety
Wﬂﬁ&rﬁnénﬂgﬁm.,.,ﬁss.?mm?ﬂg, .:A“___n.:o__.».q__n&.rawi |- .__.Saw;w» naamewﬂ.._hﬁﬁﬁs: E?q:g&ﬁ&a. this chapter is




" Revision Notes and Legislative Reports . : POTE. Permlodie terma ol eondiiBi 0 B e e |

: plans. : , (a) Duty of Secrtary. _
19 Acts, Houee Report No. 108-000, sea : : . : . B
198 US. Code Cong. and Aduh. News, p. 248. S | e coony termaand ) e e
§ 2570. Liability of States, instrumentalities of States, and State officials for | . Tt
. (a) Any State, any instrumentality of a Ststs, and any officer or employee of 8 State Potatoes are a ‘basie-food in the United States and foreign' conntries,. They ars
. or instrumendality of a State acting in his official capacity, shalt not be imrmune, under produced by many individual potato. growers In avery. Stats in: the United Btates and..
, the eleventh amendment of the Constitution of the United States or under any other _imparted into the United Stateés from foreign countriea. . In 1966, there were one million .
doctrine of sovereign immunity, from suit in Fedaral court by any perzon, including any four hundred and ninety-seven thousand acres of cropland in the United States devoted -
governmental or nongovernmental entity, for infringement of plant variety protection to the production of potatoes, : : R T O
o under section 2541 of this title, or for any other viclation under this subchapter. P and fuct e, in the channels of § xte o lireien commeide:’
- (b} In a suit deseribed in subsection (a) of this section for a viclation dedéribed in that and potatpes which do not move in sueh echiannels ditectly burden or affect interstate
%jég%gggigéﬁho%hshﬂ . commerce i potatoes und potato produets, Coem e sttt
Iation @ pame extent as ngm&anﬂmldﬂmhwnﬂ.c—.,. . a n ): ! o . - - A of
Ag_aﬂﬁafgmﬁ mﬁgﬂs&maﬁ%%%aﬁﬂ_agaa.smﬁﬁm Eﬁﬂﬂsgigﬁﬁgngﬁgﬁwﬁgg_
mm”pnﬁ section 2664 of title, ettorney fees under section 2666 of ﬂﬁoz&c_ﬁﬁagr&.gm ; u _ammu_mgs&nu?ﬁuuaﬁu_ \ Eomm. .8_ E&&Eﬁa.
i T 1. . C e
(Pub.L. 91-577, Title 111, § 180, an added Pub.L. 102-560, § 3(b), Oct. 24, 1902, 106 Stat. 4231) _ aqsa.&sdwnsa__ ! palicy of the Congress and the of this chart
_ Amendment of Bubsec. (a) . g:;&ﬂm&?%?ﬁ.ﬁﬁrg.:ﬁgaﬁmg,gﬁ
. . herein, to authorize the establishment of an orderly procedure for the financing, through
_ PubL. 103-349, $§ 13(w), 15, Oct. 8, 1004, 108 Stal S1i4, 3145, provided : 1ts on all potatoes harvested in the United States for commeretal use
Ehat Lo bocome effective 180 doya ofter Oct 6, 190, subsec. (2) of this section is and Importad into the United Staben from foreign countries, and the carrying out of an
snded by ny “his official copacity” and inserting in liou f “the : effective and continuous coordinated program of research, development, advertiaing, and
ficiol capacity of the fficer or employes” | promotion designed to strengthen potatoes’ competitive position, and to maintain.and
HISTORICAL AND STATUTORY NOTES expand domestle and foreign markets for potatoes and potato producta. o

Hevidon Notes and Leghsiative Reports Effective Dates S (As amended Pub.L. 101-824, Title XIX, § 1986, Nov. 28, 1990, 104 Stat. 8866) © . - °
£ . . ) .

_ : , S i TUTORY' NOTES . " 5 =.luftiy
1292 U8, Gode - and Adm. News, p. 3968, violations that cccur an or after Oct S, 1992, . : Emec—:grbzum.g y ' o
198 Acts. House Repirt No, 103-999, ses  see section 4 of Pub.L. 102-560, set out a4 & note Revislon Notes and Legislativa Reporis . burden, obetruct, or affect interstate commercé
1204 UE. Cods Cong, snd Adm, News, p. 2423.  under sectlon 2541 of this title, : 1998 Act. Benata mﬂi,zp 101-857 and . EEEEE%. ) .
: _ , - House Couf Beport No. 101-016, ses 1960  Fourth par. Publ. 101-624, § 1886@KAY,"
LIBRARY REFERENCES URCode Cung. and AdNews, p. 4656 (B) mubstined *commercal wse and mpotted
Ametican Digest Bystem Encyclopedisa : _ ;. loto the United States from foreign comtries”
Liabitity and consent of state to be sued Immunity of stats from suit and consent to be 1900 Amendment. First PubL.  Droducts” for “potatoes aced In the Unltad
genersl;  purticular  sctions, see  States  sued; perticular actions, see .m..._.#-nmunmﬁ 624, § 1998(INAC), % par. he  States”.
e s oy s o o e iy e s G e s il of 0 A
officers for pegigencs ar miscandict, o0 State st goverament and offoes; Labily t merce” for United Statea”, wnd, i the vecond _ Section aaﬂs.?ﬁ.. _a_éﬁmﬁﬁ
N parsons, seo Y " subtitle Eabhusgi , A
State torts; pature of act or clalm fom prop-  State torts, see 0.8, States 0 196 to 200, Unitad States from foreign countriee’. for "TInit- Essgppaﬁﬂsg&srﬁmmﬂ:
erty damsge in general, see Etates e=112.9(3). 202, . two hundred and _um%ﬁﬁnnsaﬁ_. ﬁn@ﬁ_ﬁnﬂﬂ%ﬁﬁhﬂ% 2
: WESTLAW ELECTRONIC RESEARCH . bundredweight aﬁpﬁwﬂa produced  and Promotion Act Amendments of 1990
Btates casea: B0{add loey number], estimated salas valus to the potaio producera of  Severability of Provisiona | .
ma..rpimﬂwwia&%an?mu. $561,000,000.” : : If any provision of PubL. 101624 or the
planation pages vohime. Second par, PubL. 101-624, § 1036[RXANY), applieation thereof to iny persen or cireum--
S . : : ’ gﬁrﬁgﬁﬁgmﬁﬂswﬂ:ﬂﬁ ﬁi__ﬂﬂ:& tnvalid, ‘soch Hq&ﬂm_ﬁ.wu
. ) ucts move, in a part,” " or
CHAPTER 58—POTATO RESEARCH AND PROMOTION | e o o e o e O e eer witha v
Sec. Sec. B Wrigtug i rwon MM%MH&EFPE.BN.RS" pote
. . . R ™ 5 . . . ma
E517. Required tanma and conditions of plane, 2617, Required tarms and conditions of plans. Egﬁwﬂﬁugﬁgﬁ nunder section 1421 of thia title,
. @ Recordkeeping; reports for account- . ' .
fa) to () {Ses mats voikma for tect]. ing; recelpts and dinbursements; LIBRARY REFERENCES .
(g) ‘Reserel, development, N sudit repart : : Law Reviews SEEEE&._E_NEEQ
: or promolion programs or pro- g Redesignated, . . 3 ‘ 85 Nw.U.L.Rev. 82 (1980). .
Jects; developmant and subenis- 2618, ' Permissive terma and conditioms of gé“ﬂ&&%ﬂzﬁ% W@ﬂﬂ.g et z{ Q
elon by board; spproval by Becre- plans, . . _ . : ,
{b) Coutract authority of board; funds (g) Assosmment; refind, - . . ‘ o
for payment of cost. Too - () Amsessment suthoedty; . N As used in this chapter: -




