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r?]Wlth respect to your remarks regardlng the dlsposal of Govemn "

"5 ment property, the entire matter was addressed in-a brief (see \

-~ enclosure) ‘filed by the Department of Justice in the Cl[CUlt \f

o Court of Appeals for the bDistrict of Columbia. The brief

.. responded to your appeal (Docket No. 74-1849) in connection _" _&
-with a lawsuit (Public Citizen v. Arthur F. Sampson) Wthh has %H

'become known as Publlc Cltlzen No. 2.
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Mr. - Ralph Nader
2000 P Street, N. W.
Suite 708 -
Washlngton, DC 20036

Dear_MrfiNader-f;]:

A_In a March 20 1978, letter (co-authored by Sidney M. Wolfe),
| you made a, numbéer of critical comments regarding Amendment
a.;]No.‘187, January 20, 1978, to the Federal Procurement Regula-
~.'tions” (FPR) whlch concerned Inst1tut10na1 Patent Agreements

(IPAs)

You 1n1t1a11y questlon the constltutlonallty of Amendment 187

. and cite as support.a court” case (Public Citizen v. Arthur F.

- Sampson, Civil 781—73 DDC, January 17, 1274). The case is
commonly referred to as Public Citizen No. 1, and it was de-

_ cided in favor of the Government in the Circuit Court of Appeals

for the District of Columbia.  Lack of standing to sue was the

-....basis for -the decision. The referenced case was directed at a

7 regulation dealing with the licensing of Government-owned patents
.~ and not at a regulatlon dealing with patents that stem from

. ongoing Government research and development (R & D) contracts.
@iAmendment No. 187 concerns the 1atter 51tuat10n.

~iIn dxscus51ng the constltutlonallty of the Amendment, you also
“mention a 1ega1 opinion that orlglnated in the Department of
i Justice in ‘October- 1972, which is known as the Cramton Memoran-
f=dum. It -is true,: as you - say, that- -the memorandum was endorsed
.- 'by “Attorney ‘General~“Richardson. It is also true, however, S
““that Actlng_Attorney General,Silberman subseguently stated on .
June ‘14, 1974, that the’ memorandﬁm "does not accurately reflect
. what we believe to be the state of the law," (See page 61 of
'3fthe enclosure ) . o '
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Public Citizen ¥No. 2 concerned the patent regulations issued in
the FPR regarding the allocation of rights in inventions that
originate under Government R & D contracts., Amendment 187 was
an addition to that regulation. Public Citizen No. 2 also was
decided in favor of the Government on grounds of lack of stand-
‘'ing to sue. However, WE sincerely believe that the weight of
‘the legal arguments on the merits strongly faver the Government.

Institutional Patent Agreements are not new. IPAs have been

used in the past by several agencies. Although executed as

separate agreements, IPAs function with R & D contracts as the

' patent clause in the contracts., They are simply variations of
the .clauses originally prescribed by the FPR on September 4,

- 1973.: Differences-reflect the fact7that the IPAs operate in
terms of educational ‘institutions {rather than commercial organ-
izations) which conduct R & D actiV1t1es and have established

inﬁVpatent management capab111t1es. .”.;

ifiI?As benefxt ‘the publxc by facilitatlng the development of
~practical applications of inventions through licenses issued
by the institutions.  Royalties that flow back to the institu-

.é-fﬁitxons are used to expand the research capabilities of the
j~jif1nst1tutions.- The Government is benefited through the avail-
';y:ab111ty of 1mproved ané enlarged research capabxlities.

“;;Amendment 187 was developed by the;Committee on Government
~ Patent- Policy {now the" ‘Committee on Intellectual Property)
in ‘accordance .with the Statement of Government Patent Policy

. issued by. Presldent Nixon on August 23, 1971. The amendment
7 ‘does ‘not add to or take 'away any agency authority to-act.

R & simply praviées a basis for uniform action. In no way

'.Qis there a. glve away of Government patent t;ghts.u

1“?Follow1ng the issuance of the Amenament 187, the Adminis~

. trator, Office of Federal Procurement Policy, reguested that .
“the effective date be postponed 120 days to permit the Executive

" Dffice of "the President ‘and certain Congressional Committees -

~ to complete ongoing deliberations regarding Government patent
_policy._ The effect;ve date was extended as, requestea.

. We apprec:ate the oppcrtun;ty to respond to your correspondence.

1Slncere1y;7'

jag \%{OMOH s
:Admrmsﬁ'q-foy- .
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