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the ennchinent of this 1epislation and the
Condeompanying oo appropwintiony  leplsla-

Lion. AL bihooves all of wi o ack-as ex=
md:l:umlv as poasible to codplete our
Seonsiderption of Liis matter,

CMr. MOSHEL, My, Sheaker, I vield 3
minutes to the pentleman from Cidilor-
Spia My, GoLbwarnn) ; L

(Mr, GOLDWATEDR asked and was

Jgiven perimission to revise and extend his
remarks.)

Mr. GOLDWATIR, Mr. Spheaker, 1 rise

An support of the Lill, the conlerelice re-

© port in question. I do o, however, wilh
-eertain rescrvations on sceiions 102 and
. 103, to which I will address mysclf at o
" Jater date.
) However, in addressing mysclf to the
conference report, I would like to ree-
- ognize the chnirman of the Committce on
- Seience and Technolory for the way the
Cehairman conducted. the conference, o3
well as the ehairman's fairness n alf
these matters under gonsiderntion. They
were very difticultt. They tested, I am
sure, most Alembers who are on the come-
mittee: but  through the conflict and
~ throuch -the debate, the chairman al-
-Jowed for iree expression by all Members
from the most senior to the most junior,
with ihe chairman allowing the chips to
fall where they may.
Personally speaking,

~ : T

I appreciate thﬁt, :

fnasmuch as I had several matters which . &
S Sucl person would, if made publie, divulge

I considered important, certain matten
such as the proteclion of propriciavy in-
formation, other matters involving data
‘haniks and their use and matters involv-

. Ing privacy of potential employtes for
ERDA. In all these very sensitive areas, .
the chairman, as well as those o the
comtmities in the conierence, I theught

were quite fair,

Mr, Speaker, I will sup':\orb the ERD-%.
conference report with reservations,
however, on sections 102 and 103, to
whicihh I will speak’later.

"1 think as it is written it is about as
good as we can do at the moment, but
that is not to say that we cannot do bet-
ter, Obviously, time is wasling, Thereis a
need to provide the necessary funds for
ERDA to vroduce the encrgy indepen=-
dence wihich we all feel is neceasary.

. Thevefore, this bill at this point in. time
is about as good as we can expect. ope-
fully, next year when we can pursue it
again, we will refine it further: but it
coos represent an honest and I think sit-
‘eera efiort on the partof ail thatwere in-
volved v the comvmttcc ‘Inci in the con-
ference.- .

With the excentto’n of.sections 102 and
103, which raise questions othier than the
mere funding and  authorization of
ERDA, I think the bill is worthy oI

- suppart.

Mr. Speaker, the diqtnwuzshed chait-
man of our Science and Techinolos
Commiltee, Mr, Tracur, and the distin-
guished chairman of myewn Enerey, 1le-
‘seatch, and Dovelopmient Subcommittee,
My, McCormack, have smmmarized Lhe

eonferonee il in Jront of us today in

Cdetall, Twould like to Luarn now and make

ospeeifie aspeets of this conference blll

- \\lmh are of real importance,
pnslrlu, ANI! I'll? DICTANLL PROBLIRCTION I‘Olt

I‘-!Ul‘ltl} I'Mi\‘ 1m0y I\l\llON .
The first 'nm. of hnpnr auee §s the
po.dtw dh(l p:ochc .\bh. protcctnon of
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inenrporates,

Carein the nadure ol amenduents

for his conlinuing contribution and ef-

. Biates Cotle,

. person that anv Information,

-and

L LR O R

proprietary nformation which this bill
L personally am very proud
to huve beent oo principal sthor of the
two seetdons givinge 14 RIDA lull authoritsy
to provide suchy protection, feclions 103
o)y and H313. ITmportantly, l:ulll seelions
Lo the
basic Nonnuclear kEnerpy Researely, and
Development Act, 80 {hat this protection
will be fully etflective in the tuture,

A proab deal of lepal research and
analysis and - painslaking nepolintions
led Lo adoption of the lungnagte in those
two seclions. I want lo conunend my
colleanue, Representative Kiin Hucnueg,

fective participation in this enort. X be-
lieve we liave perlveted an excelleut solu-
tlon-to an otherwise serious J.npcchmc.lt
m suceess in the ERRDA programs. R
Sections 103(v) and 312 Both incorpos”
rate the same statutory scheme and. al-
most identlical Ianguage: /L
“Tae information malntained .bhy the Ad-
ministrator under 1his secticn chall be made
nydiiadlo tnhlllc _p\‘L,)lJC"'HL.DjCCt to the pro=-
w lons of section 552 of title 5, United States
Code. and section 19056 of iitle 18, United .
and to other Government aget-
cies in a manner that will facilitate its dis=-
semination: Provided, 'That upon a showing
satisfactory 1o the Admintsirator by any
or portion
thereof, obiained under this section by the
Administrator directly or indirestly from

(1) trade secrets or (2) other proprietary in--
formation of such person, the Adminlsirator
shall not discloge sitch information end dis-
closure thereof shall be punishable under
section 1935 of title I8, United Sintes Code:

Provided furiher, That the Administrator
shall, upon reguest, provide such informa-
tiofi 10 (A) any delezate of the Administra-
. tor for the purpose of carryide out this Act,

and (B} the Athornev Gener n] the Secre-
tary of Aericulture, the Qecrcta"y of the In-
terior, the Federal Trade Comimission, the
Federal Enerzy Administration, the Environ-
menial Pro®ection Agencv. the Federal Power
Cominission. the Greneral Accounilng OfMice,
other Federal agzencics, or hends of opther
Pederal agencles, when necessary to courry out
their duties and responslbj ities under this
other statutes,” but such azencies and
agency heads shall nob release such infor
miation to the public. This section is not au-
thority to withhold information from Con-
gress, or -from any committee of Conﬂrers
upon réguest of the chairman.

The statement of the managers in the
conference report does not. contain any
amplification of the statutory language..
It was the conclusion of the conferecs
associated with the preparation of the
provision that the statulory languorge was
clear and unambizuous. If information
s .s8hown to include cither trade secrets
or other proprietary mformation, TRDA
shall not disclose it and any disclosure
shall be punishable under the existing
provisions of lhe Criminal Ceode. Since
‘detailed discussion of this direct and sim-
Ple schiemme could only scrve to create
interprelive risks in any ¥reedoin of In-
formation Aet court chaliengze under:
these sections, the report is intenlionally
sitent, ‘

As a primary author of these sections,
I do wish to associate myvsell with and
strongly endorse the restatement of the
conferces intentions in adonting these
mrovisions which Is contained. in the fol-
lowing eollogquy-between Senalor JACKSON
and Senutor FAsNIN, chairman and ratk-
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ment-even wuder acpledyee ol confidentadity,
e e Bt 1 not clear that the Governnent
WL DE permitteds o hopor 1he pledpe. e
Mo atdted, In dicussing n data bank provi-
wlon 18 the Foune 1 whirhy did not hasve
wlie currenl protection added by the con-
ferees;.
*We are seriously eoncerned that the ot:-
seure und conuradictary languase of (the
providlon) miay be eonstrued o apply to.

aud thuy bpact, adl of MEDA'S activities

gelatingg-to the reccipt, evaluation and uul-
Ization of privately penernted informuation,
Under these circumstanres, we '[oresve n
grave loss of confidence on the part of the
entire encrpy iudustry In EIRDA ability to
o deal with p:inLe compantes fa drly and hon-
orably”

. We beleve we ‘have acted re‘-‘wns:bls to

‘glve ENDA full authorily to provide pozsitive
and predictable protectint for [ndistry’s
irade scerets and other proprictary informa-
tlon In order that, as Bodb Seamans stated
50 well, ERDA will have the “ability to deal
wilh private companies. !airty aud honor-
- ably.” We have done so by using a procedure
. which Is an fnteural part of tie: Freedomn of
.- Informyztion Act. That act mciudes a senes

“of exemptions froem the otherwise manda-

tory disclosure requirements of the law. One
of tho.,o exemptions, exemdion Noo & (5
US.C. 552(b)(3)). stmply covers “matlers
{that are specifically exempted frem dis-
closure by cintute,” meanihg another star-
ute, ‘This exemption is inwended to incor-
porate all other exeniptions [rom disclesure
In laws nondisclosure of particular infurma-
“tion §s specilically necesiary for 4 oparucu-
dar propran, netwithstanditiy the mare cen-
eralized exempiions in the Freedom of In-
formation Act—or in laws cunacted prior to
the nct. There are over 100 such exemptions
for Epecific prograims in siatus today.

A Jung 1570 Supreme Court cnse, FLAA,
egaltst Robertson, upheld a broad Inierpre-
tation of 1his exempiion, The court ciearly
siated (hat Concress nuiit Balance the pubs
‘Be interests {n disclosure under the Freedom
of Information Act with the public Interest
In nondisclosure for a particuiar prograpi.
Once Congress has dene =0, the Sunreme
Courl caid, the courts caniley serurinize 1he
wisdom ©f {lint balance and fn effcet, there
© Is predictable protecticn for that informa-

tion., The program in the Reberison case

was g sptcia! pireraft accldent reporting sye-
ten, including candld commnicnts frem pilots,
alrlines, and - afreraft manufaciurers, Pro-
tection of the informtion Was ncee::ary 1o
Insure full aceident-relazed information
oittslde of accident litigaiion, for safety
purposes. Wo have -now provided just thas
1ype of cxomprion for IIRDA and we have
done it §n the way whieh the Supieme Court
sanclioned—Dby striking a balance of infce-
Smatlon and nondisclesure in the national
Interest of inatring Wie cooperation and par-
tlelpaumt of Ameriean Industry in ERDA:
cenrerny M. & Dopregram,

R, Jacicson. Flat ie inonecnrd \thh ny

T ownderstanding of the agreement.

I want {o thank hose (wo. disiin-
guished peutiemen for their strong bi-
pariisal support of our efforts in this
important area, I also appreciate the
stronr support which Mesiers, Toacve.
AfcConniaiz, and Mosurk o the House
side avy Lo oureflfors,

In oudor o provide o comblete legis-
Tafive hidtory for these fwo importand

Cpravidions coending the Federal None-
nuelear kaerpy Researchs and Develup-
ment Act of 31954, I wand to bricily re-
view the sequence of events whileh led
fo thcir sdoption isn tha 101, 3451 con-
foeoiiee, Uhe Tlopse posctd veosion of
nn, Jhl c--nmmcd H )». ou. Fon sevtion

CONGRESSIONAL RECORD —IIQUSE

307, establishineg o new “centreal source

or dita bank for enerpy
resouree i techmolory  infornnmtion.
Another  provision,  section 308, added
JRDA to the list of apenvies cligible to
reeeive . encrpy - infonmation,  includmg
subpoenaed and proprictary datp ob-
tained by the Federal Energys Admin-
Istration under the Encrey Supply and
Enviromnental Coordination Act,
ESECA. The two sections stated:

Src. 307, The Federnl Nonnwiclear Euergy
Research and Development Act of 1973 183
Stat. 1878: 42 U.S.C. 5901) 15 amended by
aduing ot the end thereo!f the following new
seetion:

-"See, 17. The Administrator shall estab-

of Iformantion’

lish, develop, nequlre, and maintain a cetis’

Ltral source of Information on all energy re=
sourees and technelogy, including proved and
other reserves, for researceh and developmens

purposes. This respousibllity shall iuclude

the acguisition of proprietary infermation,
by purchase, donation, or frony another -1—.‘ed-
eral nrency, when surh informatlion wiil carry
out the purposes of this Act, In addition the
Administrator shall underiake to cerrelate,

review, ang uthize any information avaiiable -

10 any other Government agency to further
cargy out_the purposes of this Act. The in-
formation maintained by the Administrater
shall be made availabie to the pubile, subject
to the provisions of section 532 of tirle 5.
United States Code, and section 1203 of title

- 18, United States Code, and to other Govern-
ment agencies In a manner that will :hciutnte‘

1ts dissemination.”

Sec. 308. The Federal Nonnuclear Enctey
Research and Dcevelopment Act of 1974 (58
Siat, 1878; 42 U.S.C. 5901) i3 amended by

-adding at the end theredf (after the hew.

section added by sectlon 307 of this Act)
the following new sectlion: .

"See, 18, The Administration Is, upon re-
quest, authorized to obtain’enerey informa-
tion under seciion 1i(d} of the Lnergy Sup-

pn.- end Environmental Coordum.xon Act of

974 (15 U.S.C. 796(d) )"

As a result of a House floor amend-
ment, section 307 was expressly nade
applicable to all nonnuclear energy tech-
nologies and pro7rams in EIRDA. My very

‘Trave concern about the polential im-

bact en predietable protecticn of pro-
prietary informalion was expressed in

“my remarks on the Heuse floor during

the debaite on B.R. 24%4 in June:

FROPRIETARY INFORMATION
Section 307 states that “the responsibility
of the Administration, ERDA, 1o {mplement
the data bank shall includc the aecqulsition
of proprietary Informailon, by purehase, do-
nation, or from anether Federal azency, when
such information will¢carry oul the purposes
of this act—the Federal Nonnuelear Ehergy
It & D, Act.” The section continues, “the
faformation mailntzined by the Adminlstrator

shall be made available to Lhe puhlic sube- -

Ject 1o the provislons of 5 UL.C, 552 and 18

TULS.C, 19657 Bioth the direction to acquire

proprletary Information and the restrictlon
o1 disclosure Linpe.aed. by the clted stalutes
were well Intentioned “In thelr orizinal cone-
cepl. The.commliiee repord stiates that ERDA
Is nat direcled ner atlowed to aeguire pro-
priciary Information which i “clorely held
thd het Tur kale! Unloruanalely, however,
the current angaare of the seetlon ercates
the wery real pos Jdutlity that FI2ZDA mipht
b vequuiedl by enurt aevlan’ e divulee and
Lhatgely comproinise proprictary Information
I an action nuler the Freedont of Inforini-
ton Act, & WS L2, ‘Lhe ~fleion ts ma-
terinlly worsenced by rectlon 3o, wlinh would
have the eflect of nlowhigs Bitha Lo obtiin
and plece dn the duta bank condidential nnd

-
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-'Equally apparent was the Juktice Depart-

protection of any lenitimatel
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conlidentlal

bepause of the

5 U.8.C. 332,
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reasonably straightforward. 17
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- Mirgovernen AU Dest, then 1 iarditerrent.
But ttonly. takes:
citect atter the disclosure and: the damae:
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* dm of Intormation Act, ,z-‘or_}\" sult’ i3 very

unpredictiahle, at-hest,

Further, 18 U.S.C, 1905 doa not appear Lo
Bave any efect oo POIA sult, The seatute,
I pophicable, would- hnpane crlmiinal pene-
altles ou povernment oliiwcials  who disclosed
contilential informatlon in the possession of

Lir v tharized: dislosure,

to the husiness coneern, 148 U.BS.C. 1005 has
‘been victually fgnored by the epurts tu FOIX
sttt ¢arept by Lhe resent Charles Ttiver vk
ease ahbove, hecause of a peneral excmplion
contaitted n the statute, “unless

terpreted the quoted passage as exemphing
iisclosure under the Freedom of Informn-

tlon Act. Section 1995's peuadties. theretlore,

would not be applicd to an oicial who dis-
closes proprietary Information in respense to
& freedom or-information suis,

Fhe resulttng possibility of  divulging
proprietary  information  should not  be
taken lightly. Dr. SBeamans,
trator, communicated hls very real concern
regarding the samie possibillty in a discwssion
of another section of the biil dealing with
iforination dissémination, which ‘was sube
segitent’y stricken in markup. He

. we are concerned that the. language of the

section mns he construed In such a way ns
1o prevent TEDA from accepting and utiliz-
Ing proprietary information from industry
which may be related to our proorams.
Equally as important is the possible interpre-
fatton of this section tn such a way as to
make indus:ry reluetant to share proprietary
information with us,

A recent-Harvard Business Review article
by Mr. Rogar M, Milgrim, “Get the Most Out
of Your Trade Secrets,” volume 52, No. 6,
November-Dacember 1074 at page 103, rein-
forced the importance of irade secrets from
the perspective of American Industry, Mr.
Milgrim; a New York attorney who had
specialized in trade seeret law and authored
the standard legal text in the field, forcefully

- prgues the need 1o protect ou: Nation's trade

secrets. As he states:
“The correrstone of many an cnterprise’s
suceess, trade secrets often represent signifi-

~eant investirent and confer important com-

petitive advantage. Failing to understand or

- pdequately protect them is plaving Russlan

roulcile with me loaded chambers, The odds
are discouraging.

Mr. MMiigrim poes on to ar"ue t'tnt tmde
secrets, as o restlt of a AMay 1974 Supreme
Court daciston, are an increasingly attractlve
flternative to patents, He also documents

-their Importance for llecensing to foreizn
“ftechnologr licensees and the resulting con-
- tribution

to US., balance of payments, &

- contribulion which he suguests may he as

high as $1 billion per year. Mr. Milgrim olers
one particuiarly relevant example of such
Yeensing which Is gormiane to our consid-
eration of energy rescarch, when he sug-
Bests.atl pace-10G6-that recent events to wortd

CENergy My hciohten interest i 0.5, tech-

‘nolozy, -

“New notions of cost. Justification to ensure

serupulots use of limited energy. . . . ¥or ex-
pmple, a new Lype of valve tlnt, prcclsoly
yegulates Lanid tiow can improve tuel meter-,
in“ s0 mueh that it saves tous of fuel ou a
fet's talieod? and landing,
apotlcations are equally deamatie, Dul as
recontly as two years afo. polentind users of
the valve stiowed Htdle euthnsiasm for an
jnnavation that vequdred even slight changres
over etor: and expense,. Nat surprisingly,
the valve manulacturer s reestitly experis
etced a new-found Interest in bhath pur-
celhasing 1ts product and becoralue Heensed
ander the mnmufacturing trte seeret.”
The messae §s olear, Tradle seerets—iechs
nieal proprictacy fUformatlon - ire of eruclal
farportant to sy American boastieases. De,

' - Srananst convern thnt the threat of disclgs

CONGRESSIONAL

otherwise -
provided by kaw” Courls penerally have fn-

ERDA Adminis- -

stated

lesults fn other

sare mizht serve Lo minke Industey reluctant
10 slure 1L proprictary Information is ob-
viowsly: well fonrndee],

Presinite the' glivlows serlousness of the cone
coriy oter Lhils bestte, we are asked to leglslnte
without any formak review of these atgne
ments, Thete woere no Deanteos, ol hiowever
Ittvtvertent or wWetl Intenttoned, we are lelt
witly no adespiante velrlele Tor legislating from
A knowled eabifo: fotndation o (his ssue at
tivis point. Leat the Congress eontinue to leg-
Bslote M o wvaettum in this  rerard,
thereby envel a provision with all the poten-
tinl or unclear direction which the LFRDA
General Counsel raisecd, for possible man-
diatory diselusurd ol proprictary Information
which Justice raisod, and for resul{img serl-
oy impacs of EiADAS entire encerpy research
prograin which J2r. Seaminns rateed, I strongly
urge that the House, nt a minimum, amend
or strike the proprletary informution . portion
of the section, If we must have a data bank,
I urge that we Insure that it will not scrve
to h:u'm the .&.RDA relationship with indus-
try.

I am not alone in %us:ges\hw that we in
Conzress act in such Freedom of Tufaormation
izsues, A June 12, 1975, arvicle in the Washi-
inzton Post, entitled “Frecdomy of Informa-
Lion,” by Mr., Robers Blanchard, chairman of
the communication departinent at American
University, concivded that Congress must
act to apply FOILA. He stated: .

“The legislative and oversight powers of
Congres; provide the best means of balanc=
fny the dilemmas of secreey and publicity.
Conf_'rcﬁ. aiter all, 13 the c¢reator of most
agencies whose information s souzht by the
preas nnd pubile. It has the powers of sub-
puena-and the purse. 1ts procedures and pub-
licity powers are quiczer, more ¢lcient, and
rel.l.,n ely more flexible than the courts. It is
t.he most renresentative branch.

“I'his means, of course, that appropriate
commiitees of Cougress must deal with free-
dom of information, and such rehtcci Issues
as privacy, on & continuing basis.”

I agree with Ar. Blanchard. We sheuld act
now.’

‘Let me summ'u-i?e these points: for you.
I remain particuiarly concerned about the
section 307 proprietary issue, The best legal
advice available to us, that of the ERDA

- General Counsel and the Justice Deponrt-

ment's Legal Counsel, strongly suggests that
the current language in the section could
result in mandatory disclosure by ERDA of
lezitimate proprietary Information. At a
minimmum, the section results In & com-
piete lack of predictability regarding ERDA's
handling of such information. Stuch a result
could seriously inhibit industry's willingness
to share the fruits of its own independent
energy research with ERDA. Others may diz-
agree wilth the détaiis of this legal analysis,
bus I feel sgrongly that we in Congress

should positively act to resolve  this issue

and not ihrow it unrecsolved into’ NRDA's
lmms and ultimately to the courts, FRDA's
‘energy researcl must be done cooperatively
with industry, just as we have always done
in  the space program with NASA. I am
afrafd that the current sectlon J07 seri-
ously ihreatens that cooperation.

Mr, Swneaker, Dr. Seamans, Adminis-
trator of ERDA, echoed these very same
coucerns in a letier ta Chairman ‘T'eague

ol Scptember 18, He slated, in part:

“The RKoergy Rescarehr and Development
Administration (ERDAY s seriously con-
cornedd over the Inclusion of Scetlon 307 In

the version of the ERDA Authorization I -

for 1Y 1956 pnexed by the IHouse of Repre-
sentatives, Thia Sevlion requlres TRDA Lo
cxabllsh. and tuplement nun Fnerpgy  Ree
soltrees Dala Bl on plt
ek technolory, The estabishmoent of this
Dot Danlk wis bt diseussed b thie hear=
ftss for Whils DO But was introditeed 1 the
neitkup by the Counmlitee, For Lhe rensons

RECORD — HOUSE

and other Governnieal
“wlthe suely data banks
reconmeiditions, ., .

Aurbed over the treatpgy
and -

Sstood 1o encompass iy

petitive

‘Adentiality, beeause it

Ceircumstances, we fores

CHePY reseiirees .

Sududer o pledpe of conli
ndded)

"Dc'c.c)ulbcr 11,1 ‘)/ 5

noted below, woe reconn
thon ot b Tneladed I
fratlon Act and Instej
menta (o this Dt 14y
consideration  them
hearvlg proers dar

wnd that this Sea.

the ERDA Avihors
#i that e reigtilires
Hi he sabiitted {for
the | Canpresstunay
o which thne BRDA
neencics cnmeerind
Buy present detalled

we are alzo dis=
W oarcorded to Ypro-
n 307, Thils &cetlon
strtar I o acaquire

As a separate mattl

prictacy data™ Ly Seetl
provides thind the Adni
“proprictary  Informatidf, by vurchase, dn-
nation, or from anather Federal aceney”
Proprictary informatioid is penerally unilers
ately detvelnped tn-
formatjon, which 15 ifainwined I crn-
fidence by its posscssof pecause of the come-
advantase |t nconrc:‘s. The oban
Publication of such Indjmation destroys 65
proprictary characler,] Generally sponking,
proprietary informatiofnfts clesely held and
not available for sale jof for open publica-
tion. When proprietarg Information is pro-
vided {0 the Governmpfit for regulazory or
other purposes, the owiler of the informa-
tion wenerally obtains A acreement, cither
express or implied, (B4t the Government
will maintain it in confikgnce, .
- The Administrator i jdirected by Scetion
307 to make all the fnfbfmatisn in the Data.
Bank ({(including the bfoprietary informa-
Lien) avallable to the jyblic, subiect to the
Freedom of InformationtjAct (FOIA) and 18
U.SC. 1005, These protigions are hoth ob-
scure and contradictor§)The FOIA reguires
disclosure of {nformatign acqiired by the
Goverument, whereas 18JUS.C, 1495 imnoses
critminal penalties on Goyernment empioyees
for disclosing informaflion submitted in
confidence, )
‘Further, the courts Iy
lineated how the FOIA &
teract, but recent cases i
might under the FOIA
Information considered
& company donating or
such infortnation to t!
withstanding 18 U.S,C.
a growing reluctance on
to wrovide proprietary
Government cven undgi

ave not clearly de-
d 18 US.C. 13 5 in-
dicate that a court .
reguire disclc--‘*e of
W be proprieta
therwise provi
gl Government,
03, Tiis has l2d to
e pard of industry
rtformnalion to the
a pledge of con-
sl not clear that the
Government till be pcn itted io honcr the
pzedge.
The Iouse Report on
284) states that ERDA
allowed 1o acquire pro
which is closely held an
this language may  be
these contradictions, itidpproars contrary to
the statuiory Janguage{ Jand the talent of
Congress therefore becdifes even more uh=
clear. We do not know gpactly what we are
being assed to do.
We are seriously con
secure snhid contradictory
207 may be constried uw
impact, all of EBDA's |
the receipt, evaluation
privately penerated Infoy

noLs

1R. 3474 (¥o. 04-
is not directed or
plictary information
not for sale, While
tended to clarify

rned that the ob-
nusaze of Saction
ppiy to, and thus
tvaities relating to
nd atillzation of
ation, Under these
@ grove loss of
the entire energy

confidenece .on the parl
industry in ERDA's abiiifly {o deal weith pri-
vute companies fairly enifiilioncrably,

Beenuse of these comnplexities, and the
necd to delineale earclfaliy and precisely how
the pubtic and private [fterests are to be
balanced so thar we mayiproperly carry out
Lthe Intentlon of Congehd, we sanrgest halb
Seetlon 307 be strichen af this thme pnd the
whote subject matier bg fouadered n sube
segquent hearfips. 10 inhilds not acceptable,
we urpe Lhat modiicnttsh]s be mnade o 1L
174 which will elavity Bt ERRDA s anthors
Jzed Lo protect Crom diselrgare any penulinely
propriciary  mformatliont fehieh 1t aecepts
chee™ (empliely
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- D, Sermian's coneern reparding indus=

try's “prowing reluctanee™ to share pro--

prictary information with the Govern-
yient cuat.enly he-expouted. to-become in-

porate roviseis beeome aware of Uihls
problem, used on recenl lepal state-
moeitls on the subject, that s fast eceur-
ying. An address by o Washinuion attor-
ney, James H, Wallace, before the Ied-
eral Bar Associntion conlcrence on
sOpenness in Giovernments: A New Era,”
In Mary 1975, was entitled appropriately
*proper Disclasure and Indeeent EX-
posures Protection of Trade Secrets and
Confidential Commercial  Infornnation
supplicd to the Goverment.” Mr., Wal-

- Jace stated. the preblem quile succinetly

as follows! _
Allowing the public to mouitor govern-
mental decisionmaking dees not neceisarily
ivegulre that the government facilitate com-
" petitive snooping. But, with Difereasine pov-
ernmentil activity and injormation gather-

ing, the risk that vaiuahle comnercial Imfor=-

matlon will fall intoe the hands of competi-
tors 35 rapldly lnereasing. DBusinesses ore
alarmed at the prospect of federal proceed-
ings——not only out of concern over povern-
ment remedies, but aiso out of fear that
valuabie proprietary data will be last. As the
JAttorney CGieneral candidiy admitied, despite
the Congressionally provided safeguards,
© {tihe risk tiat the conidentality of infor-
mation may be breached s “ever preseént.”
{Address by the Honoranle Edward H. Levi,
Attorney General of the United States be-
foré the Association of the Bar of the Cit¥
of Now York, New York, N.Y. at 15, Apr, 28,
1975.) . ’ "

An extremely detailed lecal atialysis of -

this problem appeared in the July 1975
volume of the Business Lawrer in an
ariizle entitled "Government Disclosure
of Private Secrels Under thie Freedom of
Information Act” by James T. O'Reilly.
In swmmation the author stated: -
Ko confidentiality for proprieiary inforna-
tion—and no confidence—may bhe the re-
sult. .

He also pointed out an important
factor recarding industrial research:

When & Iarge Investment in rescarch ean-
.not be brought to-commergial fruitiotn. Le-
eause Government hos disclosed its once-
confidential inmevation to competitors, the
consumer pays for tite loss an-hivher prices
without a corresponding hencfit—and fur-
ther research is deterred sinca Gorcrnment
.Yy jeopardize its econontic reinrns by pre-
matnre Gisclosare.” (Emphasiz. added)

_ The seriousness. of this problem from
the viewpoitl of Government ofiieixls
S was expressed gquile camdidly by Normal
& Latker, Iutent Counsel of the Depart-
ment of Healihy, Mdueation, and Wellare.

=+ While nol oflicially representing o de--

parlmental view, Mr, Latker nade the
following cownments in an address to the
Academy of Plmmaccutien] eiences on
T UNovember 19, 19575, entitied “The Pro-
fection of Intellectual Properly Under the
Tourtht Mxemption of the Ireedom of
SO Infomnadion Act.’r Ar, Latker stimnwar-
Cojredd the eurrent status of the Jaw as
Tollows: _ '
Fhe POLA penerally requires discelosure of
Il Goverumenl records apon reguest, ‘There
Copre & number of exemptions 1o the reguived
CehEglevaine) OF themt e xempuinns, we e pri-
ey anterecteed today e nuamber o4 wineh
qppears 1o exempd “trade secrets pnd coti-

oA rmerckal or bhassclal Jutunniiion which It

SO i rmore - cor--
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priviiered or confidenttal  'The lendlng case
on thie fourth exemption, Nattoral ek and

Cinviervation- Assoeiation v, Morton, 49 Ped.,.
763 (10e, DC, Clreult Court, states that

the fourth: exemption: npples 10 1L coulid, be
shway tint disetpsure was cithoe By, tirst,
to inpadic the Government's abllty to obitaln
neee ry Information or secomd, to cae
aubstantial’ harm to a competitive position
of a person providing the tatormation, The
Court toughened the qualitication In Petkas
v, Stants, 50U F. 20 847 (1974 by refusing

to accept & government assurange of non--

disclosure In a'regulition requiring tnfornn-
tion whetre fitings the Information was con-
ditioned ron confidentiality, The Cost AC-
counting Standarrds Board regulation in the
cinae required delence contractors to subimnit

dizclositre statements seteing forth their ace

counting procedures. and the suit was to

obtaln pullic disclosure of the statements:

filed by Lnckheed. I'i'T, and Cieneral Motors.
The court held that the Government assur-
ance and the Corporations’ respective filings
conditioned on confidentiality were not de-
terminative, and remancded the case for dls-
positlon i1 accordance with the test of the
Kational Parks case noted above, Thus, o
promiise of coniidentlality by thie Govern-
ment inand of itseil may not prevent dis-
closttre. :

The Ofiice of Legal Counsel of the Justice
Depart:ment has advised that as & result of
the above caszes, govcrnment prolection of
intellectual property and ifs withholding
under the fourth excmplion under d FOIA

suit is very unprediciable, at best,.

Further, 18 U.S5.C.-1905 dces not appear to
have any ellect in o FOIA suit. This statute,
if appileable, wounld imposze eriminal penal-
ties on Government olfiicials who disciose

. proprictavy information in the pessession of
P

the Government. At best, then, it 1s a deter-

rent to unauthorized disclosure, but 1t only.
disclosure and thie’

takes effees afier the
daniage 10 the owner. 18 U.S.C. 1205 has been
virtually ignored by the couris in I'OLA sults
because of a general exemption contained in
the siates, *unless otherwise previded by

iaw.” Courts penerally have interpreted the:

qitoted passare as exempiing disclosure under
the FOIA. Scotion 1905°s penalties, thercfore,
would not be applied to an-offcinl. who dis-
closed properictary information in response
to a freediomn of information suit. (enmphasis
added.)

Mr. Laiker concluded in a particnlarly

possimistic note in light of the conferees
subseqient action in adopting our provi-
sions for XIRDA: .

Now when one commares the highly speeu-

lative beneiits 1o be dertved from permitiing
randmn necess of rescarch propoasals to afew
self-cdesunated punlic interest sroups against

“the measureable toss of inteilcctual property,

tuvestignior privacy, eandor i decision niak-
ing. cifective evaluations and incentives for
concinued innovatisn, v s difticult to jus-
tiry the present stale of the Jaw,

Althously I and athers In the Government
belteve this to Le one of the more serious
problems confronting our sockely, It has vir-
tanlly had to beg 1or a forum. Doth NASA
and FEIIDA have brouitht this peoblem to Con-
press in the countexts of thelr research awd as
lar as 1 can determine. have made litlle
propres: loward resolulion. ‘The Aszociation
al Amcerican Mediont Cotlepes has exnpiained
the prabiem to Conpress in the context of
NHL recvarel i u mueh more compeciicasive
wiel articubade Deihibon than I have here, and
have beenn cgually wineneeessial, As Ine o oas
I ean determine, these orpandzationy have
Leen wiudsbe Lo separate to the sabisiaction

“of Cotgeresi the Imae af the need o proteat

must ntelieetaat property dno the hands of
the FXeendtive bnweh from Congpe frro-

Cecenpation witho opendng the Exceutive’s pol-

fey developent process,

-ated enermy research tind
our-crippling dependenc

Iem will

Aure

Admittedly there 1s an ov
the extent thint the baby ne
oud with the bath water.
At this point, {4 must
obwvious to: anyoue who I
to pay attention te me t
do, in fact, have a proble
tensive testimony leadin
conclusion {n hearinps
encrry conservation and
this fall. In shosrt, indus
informed and very concey
no doubt about impact

sionnl action.

e sy

1112377

g2 to be thrown

o undeniably
{ the interest
s far that we
. We haud ex-
to this same
nindustrial
n section 103
iy is very well
ed, o there s

o ERDA pro-
frams in the absence ofi

onic CONEros-

Cur next question was How to remedy

“this problemy for ERDA, S

ness of Lhe Science a
Commitice is not the Fre
formation Act, Qur

biist:

nce the busi-

Technology
om Frem In-
css iz energy

research, and in fact, ungently acceler-

and - achieve encrey in
achieve that objective, E

the full cooperation and ¢

American industry, Qur ¢
that this proprictary inf
inhibit that ¢
participation and thereby
der our energy research
end, energy independsanc
far more diflicult to achi

ettt

EJ Kbty

Ay T,

Sy k.

ERDA to end
on foreign oil
dpendenice. TO
DA must have
rticivation of
\corn, tiven. is
macion prob-
peration and
{seviously hin-
fforts. In the
ould be macde
e and requive

far greater direct Goverighent action.

The Freecdom of Infor

cludes exemption of intej

ation Act inn-
5L, gxemubpiion

No. 3. No. 3 is for all othpr exempiions
from disclosure contaiitedjin cilier laws,
where Congress determingg that hondis-
closure of particular infprmation was

specifically necessary

exemptions for specific
A June 1975 Sunreme
exemption No. 3. AA aqr
upheld a bread interpr
exemption. The Court cle
Congress must balance t

ests in dizclosure under f1ic

mation against the nec
tiality. Once Congress h

Supreme Court said th%‘-

serutinize the widdom of
in cffectk, that Lhere is 1
tection for that informud
gram in that case was a s

dent investigations, in
commentis from pilols. o

i
craft mnrmifacturers. Proy
informalion was to insuj¢

formation for aireraft sa
court litiration. )

The key paragraph i FAA

Robertson  summarized
requirement.
The discretlon vested by

FAA, In hoth s uature angd

fory
‘program, notwithstandin :
eralized exemptions, suchi as o, 4.
all other information. Thel
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1
tion'system for the FAA I}

a particular
he more gel-
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a are over 150
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r public inter-
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v.htrh “the halnnee mu. t un In favor of none
dizclonure 6% v neeps of - bradime ghat [he
primary, or Indead sole-touree, of e
fngornttoan, wanld Eoantineee L \'-rlunlnr b=
lutm l|nn 1Y P ddevelop .uul nunntain

by e !
Lon: Yoo the revnbatnry RS Y
tifriines;
el thaf the pulilic tuderest was beller
sopred by grraranieving eoffidentiality e ors
Cer o secire the magisnum wnunl of in=-
< farmralion relevant lo sefetu, The wisdorr of
dite bulanee siruck by Congpress is not open
to judicict seraling, (Emphasls added.)

5o whal we can do is specidically ex-
empt information from disclosure where
4t 15 elear that it is in the national inter-
est 1o do $o for a specific program be-
€ause it is impeortant thuat the informa-
tion. be available to the Goxumnﬂnt
That is exactly what the confercas have
done in adopiing our sixiulory lunguage
in-sections 103(y) and 312. Our next
‘action was to consicer Varmu:; alleyna-
‘tives for such languapge.

One stronsly endersed olternative is
. the provision :\prmrmg in seciion: 11(d}
.of ESECA and also in the Clean Air Act
and the Federal Water Poliution. Act,
wWhile such endorsement was obviously
well-intentioned, careful lezal analvses
Jed to the conciusion that such a provi-
slon would not provide authority for pos-

5. Trony the

jtive and predictable protection. This is

the result. ol a number of factors best
explained in the following discussion
keyed to the ESECA provision:

{1} Upon a showing satisfinctory to- the
. Federal Encrgy Adminisirator by any person
“that any eneray information ohiained under

" “inis section from such person would, if made

public, divulge methods or procesaes entitled
to protection as tiade soCr ets or other pro-
prietary Information of such person, such
information, or particn thercof. shall be con-
fidential in accordance with the provisions
‘of section 1205 of title 18, United States
Code: except that such infermation, or part
thereof, shall not be deemed confidential for.
“purposes.of disclosure, upoun-request, 10 (1)
pny delegate of the Federal Energy Admin-
Istrator for the purpose of carrying out-this
Act and the Emergeny Petroleum Aliocation
Act of 1973, (2) the Alterney General, the
Sceretary of the Interior, thie Federal Trade

Commission, the Faderal Power Commission,.

' or the General Accounting QOilice, when nec~
ssary Lo earry out those pgencies' duties
nnd responsibilifies under this amnd other
‘statutes, and (3) the Congress, or any com-
mittee of Congress upon request of the
- Chajrman, .

First: “Methods or praeesses” are only
two of several categories of inim mation
" defilled os trafle seerets. as is clear from
the following discussion by Itoger AL Mii-
grin in an article entitled “Get Lhe Most
“Out of Your Trade Secrets” {rom the
‘Wovember-Decembear 1074 IHarvard Busi-
neqs Teview:
AWIHAT Is A TRADE SECRET?
7 A teade seoret 1s defined within the coulext
—of 1ty use, Such matier must lend a com-
petitive mivantaze, must be kept secret with-
S an enterprise, aned must nhot he generanlly.
Jenowi within nn hidustry. A trade seeret cnn,

Cohowever, be known by o selectlve fow withihe

o nh lndu:,lt,) atud: n:mnlu n pmu.chb]e t:mle
T pectYel,

.Thiy 5 n c:upsuﬂmllon or the definltion

'_'of trarde wé‘wis rlven by the Anerniean Low

TRttty mmwn!i.\l Restalement of the

_' Lﬁu‘ o] I‘un'e. b"‘»i cmnmvnl.b Ull...I}. whilitw

lll I larmia-

Crangress enortt gpproprinteiy eoR=- e verret forrantion witl mut.

 products such o5  inks,
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h'w Been rezotntyed ln almoest every umj-.rr
Vi eonimiereial Jaed st thon,

Inhe pract, trarks woorets were (l:“.vlnnr:l n

Sande preprit barahdp eooenrnes, wheie ondy
tht.- owner il e er Lyd lewsted employecs
Enew e enlerprh sty bradde feetets, Povelops
v gpvee withe Bedenadrnd seale, nvodern Boew
perpat iy widespreag Choemdnation nnd vse of
xacritice of

leal protection,

requently devenes and <-rlcn hundreds of .

enyayces o an enternrlae may Lkinow s
trade secrati Simitarly, the enlerprise may
divulze same ol its imporiant trade secrels
to independent contractors surh as those
who manufacture companents for it and to
suppliers of speclal products needed o apply

‘the tracle secrels,

Despite the Tecognized right to use seeret
Informatlon broadly in connestion with n
husiness enterprise, a clear burden Is on the
owner-of x.trade seeret to ke and maintain
it 1 as muceh =ecrecy as is reasonable under
the cireumstances, Secrecy remalns a key
clement of a legally enlorceable tradée secret.
F'\.lll'rc ty reasonably and adeguately protect

‘a‘trade secrel’s secrecy is thie first and surest

sten to losing it.

" *The best way to define a trade seccret fs
with "examples of matier found protectable
by the ceourts. The examples of Judicially
recopnized trade secrets listed here are by
1o means exclusive, They are merely sigges-
tive of the wlde array of matter rezularky
wscd in business that may be-entitled
trade secret protection.®

PROCESSES

For manufacturing chemleals, plastics, al-
3, food stufls. For refining and cracking

lov
pétroleurn and-other minerals,

) FORMULAS

For manufazturing medicines, cosmetles,
food stufls. For manufacturing industrial
dyes, “emulsigis,
coatings, and industrial cleaning compounds.

METHODS AND-TECHNIGUES (KNOW-HOW)

" For manufacturing industrial goods such
Bs automeotlve, aerosnace, and celectreonic
equipment. For establishing, operating, and
mpintaining  mass production lines. For
maxing highly complex mstrumcnts and ap-
paratius in which tolerances and specifica-
ticns are not readity discernible.

Products.

Computer software,

Complex products that may not be readily -

roeverse engineered or that may be Jeascd only
And not dnsn.sscmb‘ed without breaching f.hc
terms of the lease.

Plans, designs, and patterns,

Flor acrospace equipment.
. Tor industrial products,

Busincss informatlon.

Customer lists, including special customier
requirements nud ch'xructcristlcs.

Cost and pricing dato, .o

Market resenrch. L

Now product plans.

“Seources of supply.

Systems and methods.

Geopliysical iuformatlon such ms mlnbr-ﬂ
fingls,

“Entilled to protcction,” how deﬁned.
what standard?

Sccond. “Shall be confidential in nc-
cordancoe”—section 1005, Section 1905 Is
not o withholding statute in o freecdom
of information suit, according to mosnt
reviewing courts, heehnse 14 includes the
phirase, “excepd as provided by law'; 1905

* Por a eomplete Hsiing of all declded cnsed
attribuling trade secret statud to spectiic n-
stanees, see 1toeer M, MUpokm, Trade Sceereds
(New York, M.\Llhew bender & Co., 19067),
) 2.0‘) . .

withhalkl,
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TERT nob b

tor in EIIDAs gnierry

~statement of brlancing
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exist istor bwhen theing

Lo an oflicial of the o
Lo anoth: £ apehey.

TFoarth, The abowve |
containn any oxpress
congressional baluncin
ina policios of {roedo
and the protection.of
mation—by IRDA—d
tion and participation

ment, and doemonatrat
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The cdiibcultios poscd
sehieme have been rod

D_cc&m

1

or .U 1975
Mo authoeity Lo
ol anthovily
e of “can-
AL LY
[T
eotion
PR ES v
rpey—LDA-- oy

yaunee dqet net
divatien of the
el the compet-
af inravntian
onrictary ifor-
{[insure cooprera-
pf e hrivale sec-
rgrearch. develop
gn elforts. Such a
s neecasitated by
of Apjpeoals and
speitle Cauit held-
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by thint sintalory
'm ed by aren-

=

e

cies attempting to implment it, Discus-.
sion of the ESECA profisicn in an FPEA

ruling on treatment d

formation received dung

reseives survey clearly
diticulty cof interpret

intent—=8ee FEA ruling

89, \WWednesday, Aay 7
Not surprisingly, I'EA
the very issuc of its

rrotection for such infj
EPA must also deal w

scheme, In o recent
ing, EPA commented
scheme.

Amnother Important p'
Alr Act Is the language
203 which réguires the
ered thereunder be ava
uniess its disclosure wd

trade scorets.)” and the
scetion 307 concerning ¢
Secretls or secrct proces

considera®le atiention |t

whether the quoted ph
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such information as w
of rnanufacturing - mesl

chemical processes earripg

or whether instead 1he
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In many cnses busines
dential, such os opeorat!
losses, details of trans
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Jormation. proposed new
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be taken.
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"proprietary  date"

fress Intended elither 1.
the PWPCA 1o compel
of the vast ninount of
Information, prodaction
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gplatned belowy Finnfly, many hustitesses
sottld oppose FUPA requests for informadion

o they kuew that BiRrACwould fmmedinlely
nake v

ARaahle: fo the puliled this could
LROUSTE Baniper ERG propramns by requining
vetston of Lty Apeney’s reseurces to Limes

Lo gonsuiming and éxpensive ¢éforls fo compel
¢ ghe firtng (o provide the InTormation, by use
¢ of court, process, EPA s ospectally hiterested
Cn comments on this 1ssue. (40 PR, 08, Tues-

.. day, May 20, 1975, . 21690.)

ccanse  these

As noted, endorsermient of the ESECA-
type provision was well intentioned, The
conferces did not adopt it, however, be-
potential interpretation
problems mizht jeopardize the yositive

- and predictable nature of the prolection

'-_.wlnch was the ultimate objective of act-

ing. to give ERDA excmplion 13) au-
thority.
‘The pro'.'mon eventually qdopted by

“tht conferees is a revision of another

- glternative, which utilized ihe more di-.

~eurrent *the admi mstmuon shall net== 1. Finally,
vizionn 1o.authorlze such a (b} (3} execmp

rect dandg simple scheme embodied in the

" disclose such information” clause. That
© revision was the subject of a meeting

with Bepresentative Jouy MMoss, Demo-

terat, of California, who was one of the

- primary authors
~1 Termation Act, The follo
o sunimarizes that meeting:

of the Freedom of In-
wing statement

Susuaky oF MESTING OF - REPRESENTATIVE

. Jonx E, Moss WITH REPRESENTATIVE BARRY
Mr. GOLDWATER, Jr., ON TilE FREEDOM OF
ANFoRidaTION ACT, Nov. 10, 1975

" 1. We agreed that It Is extremely important

S and In the nationnl interest that ERDA have

i m

the Tull cooperatton and participation of
the private sector, particularly. American in-
I GTTTRduct of the national energy
R&D c..o.L‘ This ¢goperation and pariicipas

" tion is essentizl lo ensurc Lne sugcess of the
© national £ficrt, by prov Hling ERDA nccc=s 1o

- existlng-.tc-('h:w‘.oﬂ}‘ and acécess to past

» Bies=
ent end funire sucoesses and faitures 1n the

" private sector's energy R&D activities in or-

- der to most eﬁecthexy manage Lhe nanolnl

efrort.

2. We ppreed at any lack of predictable ©

protecticn of LG private séctor's proprietary

“information under the existing Freedom of

Information Act exemintion from mandatory

© flicelosure for such information (b U.S.C. 552

LogCarcn

* concluston,

(DY {41)) could seriously Inhibit private sec-
tor cocperation and participation with ERDA
to the detriment of the natiotyal cLnergy re-
and demoensiration promram.

3. MMy Moss acknowledaoed My, Goldwater's
based on an independent stafT
Jeual analysis, that profection under exemp-
ticn (b} (4) Is ncither predictable nor ade-
quate beeause of yecout court: interpreia-

Ctlons of ihe cxentption,

4. Mr. Lloss lmlhntui l.h;\t a% an original
author of thr Freedom of Intormation Act,
it was his ntent and understaiding  that

excmpilon (b} 4) would awihorire the with-,
- holding from disclosnre under that Act of

sH tconfidential information™ protected by
18 U.S.C. 1000 In the eriminal codle, He fur-

S ther Judirated that 10 U.SC, 1005 vwas not.
hntended as the awhority o withbhold such

nlocrmation under Lhe Freedom of Tuformae

Tt ton Act, but rather it was 1o he the test foy

wieat dsleroui! on wa s horiced 1o bhe with-

Cohetd undtes the anthorty in exemption (hy

i)
onut rourt holdine

e ol conpectiy In-
terpreied. (his cuppeelion el oftow have
Bl to he conteary b 18 W0 100 in-
Tormation s ol ne e Y pralecicg] vnder
L) e, byt on the adaption by the courts

CCevatinrs ol Ner Wsls Ter exeg nplu'l: Uy

K GYEATON
< hi, A, Mo s hullcn!.od tha! exemptlon (b

L) twperllically eacinpted from disclosure

Hoopapres e chisappodntment that pe-

2

Inopune would permll necesy o
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by stntute™ coutd be utiired to crente a
nnrraw statutory execmptinn 1 olher statutes
where Conpress cotehudeded that there was
a- fepitimate antlondl: futerent o be cifegs
tunted by withholding o cinss. of Informne
tigm, I so concluding, Conprress inust slitke
o reasonable and neceptable balnnce bie-
tween thnt national Interest aud the nas
tlonal interest in publle access
rovernment information effectunted . by the
_¥repdom of Informatton Adt.

6. We ngreed that, I Hiht of the 'mp'ucut
state of unpredictability . of protectinn for
proprictary imfornmidion under excnption {b)
{(14) and the need for ERDA to provide such
prediclable proteciion In order to chsure
the fuil cooperation and pavticipation of the
private sector, Connress coutd conctude that
tihere was a legitimate national Interest in
TRDAS having the specilic authority 1o
pmdlctably protect proprietary information,
Conaress. could strike a Yeasohable
and acceplable balance of that national in-
{erest and the national interest In frecdom
of inTormation 41 ereate a-1b)(3) exemp-
tion for ERDA for that p\lrpme.
we reviewed a draft of a pro-

tion for ERDA. Mr, Moss did- not comment
on the specific tnng\m,r;c, but did indieate
that in concept the approach of the provi-
slon Wwas acceptable and in accordanee with
the preceding dizcussion and, further, that

he did not oblect to it. Subsequently, he in--

diczted that the specific Ianguage could be
Improved, but again, that he had no {un-
damental ohjection to the aporoach repro-
sented by the draft provision, The statutory
test for the class of Information. consis tent
with baszic FOIA principles, would, of course,
be subjlect to Judicial review under current
FOIA procedure.

. 8. Mr, Moss enmhas::rcd thatithe prmosnd
statutory langunge provides ro authority to
withhold information from Cohipress, ¢r any
committee or subcommittee of Congress. He
also- stated his bellef that any Alember of
Congress should be able to have anccess to

- such Injormation,

0. We arree that the above summary ac-
curately reflects the substnuce of our mcet-
ing. . .

Siened, )
Jonw E. Moss,
BarryY ML GOLDWATER, JT.

Comments on the draft lancuage were
also requested frony ERDA and tiie Jus-

tice DBepartment. ERDA responded as fol- .

lows in a letter of WNovember 18, 1975,
‘also commenting on the ESECA ..ltcl‘
native:

Drear MR, CHAIRMAN: Section 307 of H.R.
3474, the ERDA Auithoriration Bill for Fiscal
Year 1976, requires FEDA to esiablish an
Encrfy Resources Duta Bank which would

feontain, to some exient, privale enerpy re-

sources and techimelory information. ‘The
abllity of HRDA 10 protect-proprictary rights
in ihls information in view of the public

Vidisclosure reguircments of this sectioh and

the hmpnet of this section on tiwe "overall
ERDA progran led to D, Seamans’ lewter of
Heplember 18 which reguested o moditieation

Lo Lhls provislon, We are now aware that a

similar probleny exists fn the proposecd revi-
ston Of secetion 103 of 50 408, the loan gunr-
antee progoam for commercinl denmonstea-
tion faellities, ated fhat adteynalive Lasgaage

" witich wonkl clearly provide predictalile pro-
ptoprie-

tection for tracle secrets and ollier

ey Information. has been supeested, ‘Lhis

¢oalttersative Runpuaee (sen enclosurey would

Cpenlde the Adimiulntrator withh rpecific s
thority Lo withibold feony publlie 1elenié any
Infarnution recetved under thps section dpon

sullsfnetory sl bee Lt public reteae
\\uuhl thivile trade SevEets OF Uher proprics
Ltary lnfmm\tlnn. Further, the
HITN B

by seetloh o3,

to tederal

~on .18 TL8.C. 1805 rfor such & ¢
A growiny coucern on ihwe pay

- prietary informatlon. Further

Anformation miay {rom time

.trator under this section shall

-of zection 552 of title 5, Uniy

“frém public releaze upon ajs
faclory to the Adininlstrator it

“secrets or aither propricthry §

C bilities, is authoriyed, wpon rp
aceess 1o any such withiheld

nlrernntive
in-

rnrm:m:m by olher Tederat

delepmnten of the Adinintstralor

pasecof cnrrving out the pluL,lx

T 12379

reneles and
ur Lhe pur-
th suthorized

This alternative Innguarme ywhuld, v my

opinton, alicvinte the problem
thie Beplember 18 letier,

Froome dicenssteon with men
Comiitice’s stail, 1t now
anether possible solution be
for the proteciion of proprictal
would be to ndopt thie langu
11 of the Encrgy Supply ntd
Convdination Act of 1974 (1L,
¢ver, this would hot be satis
view ns it utilizes 18 U.SC, )
far esiahlishing the Informatl
be withheld rrom publhic relg
in Dr. Senmans® Septemboer 18

over the possible publie releas

P.L. 93-31% provides that:-th
swtus of proprietary
lost if sueh information iy
to other Federal agencies. Th
appileable to the synthetic [v

demonstration program, would
litformatlon receiy

proprictary
under this program in jeobday

guired by other agencies.

Tor the albove reasons, ERDY
ports the enclosed alternaiiv
the protection of proprictar
instead of a number of other
visions, for both the looan ¢
gram of section 103 and the

- section 307 of H.R. 3474, We ui
tion ol this language if the o
the requircment that ERDA gi

3 ummnm m

Rers of  your
wpears  thnt
iz osagerested
A\ intormation
¢ ol scelion
nvironment
o -319) . How-
detory In my
D5 ns 1ts lest

ahe. As noted
1ELter Ttelinnce
gst hing ted to
of industry
rof their pro-
Eoction 11 of
v[ cantidential

informplion may be

be provided
§ provision, if
i commereial
nlace anil the
by ERDA
¢ since such
time be re-

\ [sironcly sup-

language for
in"ormﬂtlcm

cuested pro-
hrantee pro-

,.

e the adop=
tierees retain
tain propric=-

tary information under these Loctions,
Sincerely, I :
—_——
1or R. TENNEY o:mso.v.
: Genbfal Counsel.

EncLostRE! DRAFT PROVISION Df

GP PROSRICTABY INFONMATIY

Srcrinx 103 AND Hovse SBE

H.R. 3171,

The information cbtained b{'

able in a manner whicihh wil
dissemination to cther gover:
and to the public, gubject 10

and section 1905-of title 18,
Code; excrpt that,
In the close cooperation and

of the private sector in the 81
ey
demonstration and the resulting

duct of energy re<carch,

vide prodiciable prolection

X
‘q;.

informatinn, the adminisiratplr shalt, under

such reguiations as e shull iy

any Information eblained ung

ense of such infernation waulc

any peorfon. Any delepute of

trator, for the purpore of eargly

seetion, and any npency, whay
enrry out thuat gency’s dutics

provided that such nccess doeg
ity Jor public release i
muotion, "his section s nol aa
hold Information trom Conpig
mittee  of Congre. S UpoL -1
Chiulrnuan.

The Justice Department
follows in 4 lebter of Nova

CRIVAN M, Criatunan: This ik
your regueat for the views of &1
of Justice on n proposed (o6
1, o il VLo pathoriae opy

In the nsxt
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5o the Faerpy Iesearch and Prevelopment Ad-
© o milalstealion neeardanee with Section 261
ofAhe-Atanle Eneney Act.of 106,
Seetion UM of the ey Itwear utlon Aot
©F 1074, and Seellore 16 of the Federad None
Chuclonr Energy Jlenearch aod Development
SAetaryie T o Co
CBpecilizally, vou deulre oue comments on
the Novensber 97, 1975 dralt provizton on nro-
s wectlon of proprictary pnformatlon. I this

o Lotincclion thls Deparlment hes worked the

formally with raembors of the slaf of the
Jlouse Sclence nnd Teehmolory's. Salooimn-

mittee on Yuergy Hesearvh, Development, and

CPemonslration, . .

The draft provision wnder consideration
s an atterapt to avold the fejral uncer-
inintles Involwed In proteclting from publie
disclosue proprietary infornination by creat-
Ing a statutcry exemptian which would be
within the scope-of Exemption 3 of the I'reca
dom of Informatlon Act (5 U.S.C. § 552(h)
(2) }. This exeinption was rezéntly conziderod
» by Lthe Supreme Court in F.A4 v. Robertson,
Ve BB, —, 03 5. CL 2140 (1975). In our vigw,
~the draft provision would be helnfil in ob-

- wialing these uncertpinues, It clearly states

thit the -Adminlstrator- of. ERDA axnd any

other agencics nvolved ‘ay not release such

‘propriciary inforrmation afier a showing satis-
Iactory to the Administratar that the infor-
mation is Indeed proprietary in character,
Althouzh there may be cccnsional questions
£5 16 what constitutes “propriciary informa-
tion® in speciiiz instanees, this term reflzets
‘@ concept femlliar in federal law, :
Therefore, zlthough the draft provision
may not avelid alt uncertaintics rexarding the
avpllability of the Infermation invelved, it
nonetheless ~eprezents a sirnificant nrooress,
The creation of 2 statutory cxemption that
meshes with Exemption 2 af the Froedeom of
Information Act (5 U.S.C. §£532¢(h){3)}
&volds the need for ERDA to deternmine the
-often difficelt guestions as to whether the
proprietary informatién souzht to be pro-
tected falls wirhin eltheér Exeraption 4 (5
WS.C. §552rh)(4)) or 18 U.SC. F1903, As
_Jeng as the Information to be withheld gnali-
fies under the terms of the provosed statu-
tory exemntion, it would be coveres by Ex-
emption 3 of the Freadom of Inférmation Act
and thus would not be subject to mandatory
disclosure, ’

The Department of Justice defers to the

“Energy Reseasch and Development Admin-
fsiration, the agency primarily concerned
with the subfect matter, as to whetner as a
matiér of policy this provision should be
enacted. o .

Sincerely, -

MICHAEL A, UHLMANKN, *

Assistant Altorney Genceral,
Ojice of Legislative A fairs.

In summary, I believe that the con-

~ferees have actod effectively and reshon- .

8ibly 1o strie the required balance apd
~give ERDA fullauthority toprovide posi-
“fve and predictable proteclion for trade
‘secrels and other proprictary informa-
tion. That aulhority will insure the {ull
. tooperation and. participation of Ameoer-
- Jean industry In ERDA's crilical cNerYy
Lo & D, programs. I sincerely believe that
- —all of the conferces ean {ake preat pride
“in {his action, Our Nation's energy fu-
o ture and eventual energy independence
Wil be well served by the result.
e DATA BANI LURLICATION
- The orizinal House provision, scetion

030, establishing a data bank was sig-
idfieantly maoditied by the conferecs, The
oorphal House lanpuage bs quoted above,
“That lanpuage way nosource of concern -
~ 4o me beenuse of the many existing Med-
“-erabenerpy. data banks, I summarized”

swmebtided,
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my diflicniles witly that aspeet of the

seetion in June as fotlows:

Sectlon Y mandates aodala bank of clther
Toradl ue all notaelenr CUCTTY resourees kil

techoolosy, w diweussed abose, Uider clther

Interpretation, LRDA would be requiced to
duplicate the exetine data bank Aaettvitles

Sof many Federal npencies, pactlcutarly thoee

I e Interlor Departient and the Federal
Enerpy Administration. Thén Seerelary of
the fntrrior Mortem communionted hits con-
corn thnb the Section would fesult in dupll=
eatlon ol the ellortd of severnl a;encies. HSice
there wero no formal hearings on 1he need
Tor a new data bank wilhin IR XA, 1t s dtdii-
cult to refute Secrelary Alorton's asserlion,
as well as those of other informe:sd cnerery
oileials who have supported the view. In the
abrenee of n clear need for an ERDA data
bany, as supporled In appropriate heariugs,;
I cannot lustify the basic cancept of n data
bxnk, regardless of scope. I urge my cols
leanues to support my efforts to preciude any
duplication nf existing capabilitics, facilitics
or organizations, b :

Let mae cile somes fizures for you on tho

extsiing datn banks. Fach-of these was citabe
lished and is beinz maintained in response
to statutory dircetion to the ageney to do
0. The Interagency Task Foree on Encrey
Information in 1ts July 1974 report fdentilied
and dezrribed 48 separate agencies conduct-
ing one or more potivities relating to or use
ing enercy related data, Those acencics were
conducting over 257 separate proyrams which
maxe direct reference to energy related data.
Feoriy-ihree separate computerized data bases
or datn files containihg some form of energy
related data were-identified. The tasi force
recommended that there be a sirnifieant ef-~
for: to enordinate and link the existing syva-

-lems. A report on the Progress of the task

force §s due this month. .

“Some of those existing systems are truly
raassive. For example, the Bureau of Alines
has 109 people and a Ssea! Fear 1575 budget
of §2.24 million for fucls data collection and
analreis. Duplicating the data bank would
cost anestimated S8 to 310 miltton, The Fed-
eral Inergy Adminisiration has some 200
people workinzg on enerzy data and the TFed-
ersl Power Corunission lhas 75 peonle start-
ing up its gas and clectrical power data bank
at & cost of #2 million and a nrojected ar-
nunal operating budget of 1.5 to £2 million.
All of these cfforts ere In the fossil fuel-
related information arca.

To require or allow ERDA Lo duplicate
these efiorts s not only sheer folly, it is
clearly irresponsible. Futling ERDA in the
same.-business would undoubledly result in
hirlng away thoze 11 the exigting enerpy in-
formation oryonizations. ‘The duplication

- wonld not ouly be fisexlly wasteful, hut it

would alzo degrade the curient capability.
Now, If there are problems with the ade=
quacy or volidity of the data, the more re-
sonable nnproach Is to make those ageneing
do thelr job. IERDA should not duplicate
thase ciforts. ERDA already is required by
the Solar and Geothermal Resenrch, Devel-
opment and Demonstration Acts, Publle Law
83-173 and Puldic Law 83-410, to establish
infaormation data Lanks In those two areas,
where none now exist. KRIDA originally pro-
Jeeted o cost of 81 mitllon In figral year 106G

to start up these data Lanks. ERDA now -

has ndvised 1that the cost will be revised up-
ward in {139 Jane 40 plan, Clearly, expanding
ihe requirement would result In greatly -
ereascd couts niud nowhaollky unjustiied drain
on the resources requlred to buplement the
solar and speotherm:l plans. Dunlleation of
olher exirting capabllitles stmply eannot be
neeepted. T urte your support for my anend-
ment Lo preelude duptleatlon, :

D, Seamans, in his letler of ‘Seplem-
ber 18 Lo Chuirman "U'eacos on-the dala

Sformation,

“latier-Act expired on J3
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hank sectlon, stated; fhe problem as fol-
lows: = ' . -
Two dintInet types of puerpy tiformalion--
respirees nnd teehiolpgy — are contemplated
Tor the Fuoeeey Jesoukdes Daty DMank, AS to
enery teehinetory tnfolfhintion, HIRDY 1 |ress
ently requirad by varidus provislons of e
Enerpy Hearsanbaatlon et af 1071 and (he
Pederal Noanuuclear Fuek sy Ressareh and Des
velupment -Act of 1974 1o colloct and dis-
somtnate enerty tieht 1':~r:\' Infarmation to
the pubile. We have etablialicd the FIIDA
Technical Inforntion 'l-l:tcr at Oak Rldee,
Tewnessse, as the contrkl data bank {or the
enerpy Information rvegfpired for Loth ERDA
use and public disrembifntion, We «n not spo
the need for the estaBiffishonent of an adidl-
tlonal callection of enprsy techinolozy in-

nfarmation for the
fant concerng encroy
oved and otlher re-

Tlie second type of
Enerey Resourees Data
resauress including “'pé

Cserves.S! The purpose af) as ng to LRDA

the reguirement to ¢4 6 and . malutain
such - informntion, whighl1s basizally used for
rezulatory or nclminislnti\'e actlon rather
thian for research and kflevelanment, is un-
ciear, Further, similag jdatn banks already
exist within the -Govefjirment and the new
Batn Bank contemplajpd by Section 347
woulkd be duplicative and costly. Tor example,
the Denartment of theilntericr coilects data
11 conl reserves: the Giolozienl Survey and
othzr azencics are_requ;‘ d to Inventory gen-

therinal respurces by tig Geoathermal Energy
Research, De-.-el.:»pmen& ntl De@:manstiration
Act of 1974 the Natiornnl Oceanie nnd Ate
mosphkeric Administratggn, and ciher agens .
ciesenre required to fmdentory selar encrgy
ressurces by the Solar EHneroy Research, Dee
velopment and Domonsfration az3 of 1974
and the Federal Ener;i’ Adminisiration has
coliccted ¢il and gas regfrves infurmatian as
reguired by the Energyiflupnsly and Eaviron-
ment Coosrdinztion Actjof 1974 Whils ihe
ite 29, 19573, it 15 our
bocial provislons for

s

understanding that its

acquiring energy resourfies Infsrmation are

gual, VWihnil specific |
ion is ecessary Jor
siration

h2ing proposcd for rers
energy reseurce Inform
our research, developm
mission, such Informatid
from other Go-.'crnmenti gdrencics which have
the exlsting capability ixd noed Tfor acguirs
ing and malatzining) {lsuch  information.
Therefore, we consider ithe requlrement for
ERDA to coliect and mfintain its own in-
dependent Energy Resdyrces Datn Bank as
both unnecessary for ourimission and dupli-
cative of other similar extensive Federal |
efforts. - :

It appears that tHik
getiing any better with
cgency task force puil
of its 1974 renort in Npvemher. Tha re-
port, entitled "Faerpyifinformation in the
Pederal Government, ' included a new
Faoderal enerpgy inforn Lion lecator sys-

problem is not
time. The inter-
ished an update

tem. Probably most iindicative of the
magnitude of 1he curlgnt Federanl effort
in energy in[ornmtim%nis the fact that
the report itself is 1,000 pages lonz.
Fortunately, I hopdJthe. Scnate con-
ferees have foreed- addgplion of a com-
promise version of e seetion which
should allevinte scme ) 'i tential for dupli-
ation, The confereas Mhneuasee rends as
Tollows:
Tho Admnlstrator shigl promotly estabe
lish, develop, negulre, a I\ minintan 4 cens’
Lrad souree of Informatidl] on an viterpgy ro-
sources and technolosy igjfurtierance of the
Administrator's rervareld {devcloprent, and
demonstration mission cagricd out Hreelly or
Indirectly under this Act{When ths Admin-
Istrator determines that sheh information is
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needrd 1o earry out the purpeses of this Act,
Jur My acguire praprtetary aned ather Infor-
praey Gy by parehnse thirouph werathition
or by donatlon. fron any person, or (h) from
pobtier Federal agehey, gempdinsis aeded).

The cmiplsized language s intended
fo Limit the Administvator to nondupli-
cative enerpry information collection and
analysis. I fvmdy belicve that nondunli-

ecation is the intent of the Commitiee on
icncc nridl Technolozy, based on tiwe
discussions in the contnittee on April 23,
1975, On that date, os the transcript
clearly shows, the committee without ch-
joection accepnted a ninairinmous consent re-
quest. by Mr. Escir lo: the elfect tiag it

s-yras the intention of the committce thnt -

to the muaximum extcnt feasible theve be
& coordination of the data bank—among
the various agencies—so there would niot
be dupiication with tilose of Interiot 'md.
others,” '
I also beliove that it was the sense of
the conference committee that there be
no duplication of existing energy infor-
mation activiiies, Section 399 of the con-
ference bili clearly states that the Ad-
nHnistrator “shall coordinate nonmuclear
programs of the administration with the
-heads of relevant Federal azencies in or-
der to minimize unnecessary duptication
“of progmrams, projects, and research fa-
cilities.” The dota bank is such a project
and, based on the tosk force reports and
ERDA conuments, I would find, as I am
sure the majority of ihe con"“-rces wowld
agree, that veyy little, if any, duplica-
tion of existing energy 1..-o1n~'1t:on ac-

tivitics can be mstmca as necessary. 1.

hope that ENDA will achere to these re-
spective intents in ils implementation of
the now=narrowed siatutory mandate to
establish the data bank, s

. FI1SCAL RESTFONSILILILY
Tlie Science and Technology Commit-
tee report on H.R. 3474 included a strong
statement supporting the prineiple of
fisenl responsibility in ERDA's accelerat-
Ing energy R, & D, pregram
€I} BALANCING AN ACCILERATED R&D PROGRANE
WITH FISCAL RESPONSIBILITY |
Our Kations energy snhortcomings will not
be solved by a single, speciacular break-
through. Rather the soluilen lies In marshal-
Jing many sovller, inaividueel achievements

nto o comprchicasive energy packase, Some

clemients of this packare are alrcady well
underwar; eg. fossil enorey and paclear
power; The Seionce and: Technoloay Conmit-
1ce has undertaken to {osier the develope

- ment of otier promising energy sources, such

as golnr and ceothermal, which have lonyg
beenr known bat also long neslocicd, To =o
foslor 1hese other sources nd stunificantiy
aocelerate their developiment and commerelal
avatlnbility, the Conmittee has substantially
Jnereased
CRram arcas, to totals in some nennuclear t&D
arcas as nnich os two 1o three timws ERDA
request:,  fach | authorizations  specitically
were hade I the solay, predtlisenid and coli-
Forvaiion prourams: Tn each of these pro-

OREAE Aras, the Conimitice sirensly belteves

that these sub-tanfildy fneréased aqithori-
CRations g Tre clicethoely and proeiluetively
ablized whihbn adminicravive, maunaserial
Livd teehinical constraints for RED of e
tevhinal pex 1 1Y Td ald the SHransdfion
CBenaad, e

S Additionaliy, lh:‘ ('ununluw.- views  the
Cfundy devatod oo eneviy AT paoa sattunal
mnatiient, Oar oot enerpy HAD in-

Saeabnent with refnry peaerons vldends, Yor
N unp‘lo. ruchy R&TY dubinr \ju-m returns more

R

suthorizations m a~<oclated: pro-

CONGRESSIONATL RECORD — JIOUSE S

Ahan seven - dottars e the ecobnmy aver an
Aevear perlod, Phils statiatie 1 bhaned on the
ritnont ¢ltect ol eserwpace teehnolopy, “I'he
runoutl ¢ffect of enerpy R&D should be even
mose dovmatie, " has, the money thing leaves
the Treasury in Lthe comluy few years for
there programs should stimulate continued
prosperityn | bd constructive prowthn And
eventually. the jnltial cost will be recouped
throwih 1he taxes on the Incereascd prmluu-
tivity which 1t generales,

The Committes, hovwever, 85 nware of lhe'_
perennial problems faced i any aceelerated

130 propgram; eql, additlonal money’ rloue
e e HoE Zuarantee SUCeess, While money catt
spyr proyress, there s a limttng point beyoend
which wdditional funds eannat be speut.eifec-
tiveiv. After that lbmiting point, money ls
avnsteed - rather thau {nvested., Querfunglug,
it fuct, can e counterproductive to the ex-
ent that a finite L&D manasgement pool In
ERDA J5 waxed to manage marginally cifec-
tive o potentially non-productive 1e&D and
senjor management attentton and focus on
truly p'mm%ln" programs is reduced. The
Cummittee, of course, fs also aware that en-
eIy
tional priorities and budget constraints, The
Ccommittae, therclore,
funding for the signil c*mtl) increased nons
nusiear onergy B&D programs must reflect
a careful balaneing of an accelerated mn
prosram and fiscal responstbliity.

While the additional funds autherized by
1he Commitiee In the signiicantly inecreased
program areas were based on the beliel that
they could be used edectively, supporting
information and testimony for such subatzrn-

tinl R&D .Lcce!cmuon is neceossarily limited’

and, to a degree, speculative, The Committes
therel ore. reiies o the Judgment of LERDA
i1 expending this meney, in the significantly
increased pregram areas. If furiber serutiny

reveals that o particular topic in these pro--
‘cram arens does u0% warrant continued pur-

sulr, then the Membeors expect ERDA (o excrs
cize restraing and not Ieel bound to expend

- he full amount auihorized and appropriated,

Iravicus provisions of the authorization bill
aid e_.\:lsr.i:‘.g procedures provide for repro-
cramming within program areas and for re-
tention of appropriated funds without fiseal
year limitation untit expended, The Compilie
tee expects ERDA to utifize these provisions
fuily in the exercize of such fiscal responsi-
bility in those program greas. ERDA, of
course, must sztisfy all requirements for
o.,lﬁcauon to the Copumnittee in any excr-
se of rostraint and utilieation of reprezrani-
Jn iy procedures,

The Committee believes the nounueltear
pertions of the ERDA authorization cnables
us to heein an accelerated but seunsibie en-
eruy N&D program, The cumulative efect
of many samall and diverse achlovements will
he-an Amcrican ceconomy free from fareign
manipulation and capricious perturbation, In
the cud we will be a stronger and more in-
de penduili Nution because of 15,

Reeause Lhe Fossil Fucl Subw'nm:itee
voiced conecin over the fiscal responsi-
hility commoents as applied to ERDA's
Togsil fuiel research program, the commit-

Ace view was limited to nonfossil pro-

crams, I addressed their concerns in an
additional view,
) FISCAL REOSPONSIEILITY

Thic Commiitee report conlalns an express
view o thie need o balanee the acceterated
cutrey WAL propram with diseal respon-
rabibiey, 'Lie view was adopted in the Rnopy
Researeh, Devetopaneant, aod Demondtration
subweitimities 1 respense to todal Jaereases
of iwy amd hoee Lhines the BEIGXMA request
whoeh were Lnaldly avtborsaed for yolur, peos
theveat ik concervatioin, 'the Enlboonnnit-
tee aulasht Wikt 0 reeosndtion gt there §n

“nar tnhierent and unavoldable depree of speci-
Slanon regaeding the exacel toluds and

the

celerating

< avadiabie mechandsm for baly

whie acceleration in each arej

R&D funding must reslect overall nha-

recognizes that tho

“the Commitice's view to ihe

Ceilort 1o aroressively pursue

¥ 12381

rpecltie propram aceeterntlons|hich ean ¢f-
Tectively Be emploved 1o o v
pny RN proseas,
on FRIDA's Judnment ns 4
cvolves Lo proceed Hono lisch
mannper i oblicntim: theqse agrhoviced (and
appropriated) funds,  therelefe, ls the ouly
cingr liseal re-
vleration, The
hatrged. ERDA

Eyepetulenee

Iy respansible

rponstbINLY widlhy this R al
Subcomnititee  specllically g
with that responaibility.

The Conmumbttee view fn th
ihat charie of responsibill
divects FRIDA to utilive avaljy
ming aud retention procedutdd
fiscat restraing where accelpfuted rescarch
can no longer be justiled. e Comuntitee,
however, ¢oes ot Inntend ih, d this puwdance
“be-wsed to neaate the elear -l obvious man-.
date that ERDA accelerate {lis prourdm in
cach of the specilicd program]areas. Its sin-
vle and only Intentlen I the vicw 1s thint
be nifected in

o] report réfiects
and, further,
le reprograt-
s 114 eRerciniligs

A lgeally responsible way.

The gpeciiic language in pe view refers
only to “signtficantly duncfdased program
areas.” which is defined fur jpgurposces of the
dizcussion as solar. geothern and conser-
vaiion areas. T am advised 1t this lan-
guaze and reference arve infendod to Umit
ho11-fossil pro-
grams under the Committee
therizatlon jurlsdiction,- th
the fo:ssil energy R&D programs from i3 ap-
plication. I understand that] opponents of
the view’s anplication to fogsll research are
concerned that thé view could be used by
ERDA or the Ofico of XMMbpagement and
Budeget to fustify arbiirarly raducing expen-
ditures in rossll research, Sugly misuse of the
Cormmittee's elear direction I§ not the efiect
of the view and would not il tolerated by
the Comimnitice in its oversiglit of ERDA,

I also understand that oy
{hat the fogsid programs do
acceleration which the Cont

by excluding

ittce has aue

Fratanfindly ne--

nceeleration

jonnuciear at=

iprieints belleve -
ot Inctudo the

thorized {n the nonfossil prog J'II'L.). Although .

tially increnze
fcesil research
o significantly

the Conmmittee did not suisst
the EfDA fessil request, th
programs do, In facy, equate]
accelerated R&ED progroams, Hpssil programs
have inereased Irom :\pproxi'ttely 573 mil=
Hon in FPY 71 to $195 millloni {n EY 75 to the
$435 militon in FY 76 whichifils Committee
authorized, and which the Sghate will proa-
ably increaze another 8§73 jmitlion more.
Opronenis respond to these
thas the fossil programs avélfar beiler des
fined and therefore not sub) é%E 1o considera-

{ions of figeal restraint discuifed above. I am
unable to anree. The foszili prozraras have
clearly been signilicantly aeggleraied In the
past 12 months, and just agfclearly, LRDA
shonld be directed Lo incorpfrate the eihle
o! fiscal responsibility and,j wiiere .apprao-
priate, fiseal restraint - itsifplementation
of the fossil proprns. :

" ¥ urge my colleaguos In thic
port the view tlhat fineal rep
the puldance included n jghe Commiitice
view should apply cqually 1ofall nonnuclear
programs, In lisht of the ch rent cechiomic
condiucns In the natlen pigl the severcly
Umited Tederal budyet, the Conrress must
insare that thoze funds whigh are author-
Jzed arc uned clivelively, A!Lk‘aﬁug;h I stroneiy
chdorso the néed for an ile:l!l rated recearciy

House to sup-

wohdoak altera
natves o continued dependdoee on foreion
oft, T cannob Justify any '1t§l mpt to Lnore
the enextensive rooqremel i for winesd re-
sponsibility sl of our adiqet acticu Tiwe
Latanee st e stiuels on
It ERDAS encray HET preppdn. E hnfend o
entoabitay this view in ne G (hulite on
PRI, 2154 anet T wrpe your ppert. T wounld
nlan wpme FHDA o fully ool dider fieal res-
spansilniity In all of ifs hon
Beeatisn T sy o no doubt rhc}
Commilitee sipports thin v

nnjority of the

onzibinity and

cts by arguing

i binminng Deds -

relear yeaears

w. Unjustlicd
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