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RSITY AND SMALL BUSINESS,
:"’?.m;im FROCEDURES ACT

measure was. laid before the

: e pside o0 February 6, under a unahi-
-consent agreement that the Sen-
" gte return to dts cohsideration on or after

ruary 18.)

The PRESIDING OFFICER, Under .

-the previous order, the Senate will re~

sume consideration of 8. 414, which Wﬂl '

. bestated by title.

The assistant legislative clerk read as )

to}jous
S A Bk (s 414) to amend title 35 of the
i i tnlted States Code, to establish a uniform
Y. pedersl patent procedurs for small busl-
L #7700 pesses Bnd nonprofit orgenizations, to create

T TN

i -3 consistent policy and procedure concerns

_ i ing patentability of inventlons made wlth'

hdera.l assistance, and for other purposes. -

hlu
Do Mr ROBERTC BYRD Mr. Presxdent.
: : there will be rollcall vote on final passage
&z --of this measure. X ask for the yeas and
nays on fAnal passage.

' 8 sufficient second? There is a sufficient
second.
The yeas and hays were ordered.

" may we have some indication asto ‘.f."le...
that rollcall vote will occur? :
+ Mr. LONG. Mr. President, I "have a

18- or 12 minutes,

~ oceur on the bill at 3:30 pon. foday or
Mr, LONG. I wish 15 minutes,

© time.

. Mr,. ROBERT C. BYRD. All right. The

~. Mr. BIDEN. And vote at 3:307

minutes and the vote to occur at 3:30
i the {ime Is ail taken,

bbjectwn. it is 50 ordered.

- have order?
The PRESIDINCGG OFFICER I the

. will blease be in order, -

- AMENDMENT NO, 1652

. -(Purpose: To amend section 200 relatlng to
. the pollcies and objections to Chatper 18)

" The PRESIDING OFFICER.

- posed by the Senator from Louisiana. -
. Who yields time?.

time remains on bhoth sides?

“'The Senate proceeded to consider the

“The PRESIDING OFFICER. Is there |
. Mr.ROBERT C. BYRD. Mr. Presment.

" statement here that I will take about -

-..‘Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the vot_e )

“- . before if the time is ylelded back.

- Mr. ROBERT C. BYRD. And Mr. LoNG _
. will have control over 15 minutes of the

" Mr, DOLE, Mr. President, T am man-
ager on this side and split the remainder. -

~other. 25 minutes are to be egually’
-divided betweern Mr. BAya and Mr. DoLE. -

Mr, ROBERT C. BYRD. We have 30

The PRESIDING OFFICER. mthout .

‘Mr. DOLE, Mr. President may we..

~"Senator will suspend momentarily until.
.. the Senate comes to order, the Senafe

) The
pending question is the amendment’ pm-.
‘Mr. LONG. Mr, President how much-

.. ‘The PRESIDING OFFICER. This has B
i been vitiateéd by the order just entered.

Mr. LONG, Then I have 15 minutes;

. is that correct?
The PRESIDING OFFICER. The Sen-

te on February 5, 1980, and was . aftor is correct.

Mr. LONG. I will speak on my time,

The PRESIDING OFFICER, The Sen-
ator may proceed.

. Mr. LONG. Mr.. President, the spon-
sors of S. 414 state that current Federal
policy with respect to the allocation of

" rights to the results of federally spon-
-gored research and development defers

contractor participation in Government

. eontracts, delays technological progress,
stifles the innovative process and In one -
way or. another will be a major factor -

in the decline In 17.8. productivity. -

During the many years I have studie_d'

this subject there has not{ been even &

ghred of evidence l:o support these

claims.
DISPOSITION oF GG\'ERNMEM RIGEHTS -

The - disposition of rights resulting
rrom Government reséarch and develop-
ment can increase moncpoly and the
concentration of economic power or, al-
ternatively, can  spread the resulting
benefits throughout society with. conge-
quent benefit to the maintenance of a
competitive free enterprise system and
more rapid economic growth,

Congress iias always recognized these

-principles. Whenever it has spoken, it
- has always provided that the U.S. Gov-

ernment should ecquire title sud full
right of use and disposition of scientific

&nd technical informetion obtained and -
- inventions made at ifs direction and fts

expenhse.. Some cases are subject fo
waiver of Government title when the
equities of the situation so require, The
basic premise is that inventions should
belong to those who pay fo have them
created. Congress has.asserted on nu-
merous occasions that title should be

“held by the United States for the bene-

fit of all the people of the United States

~if made in the performance of a Gov-

ernment eontraect. Despite the vigorous
opposition from industiry. groups and
from the organized patent bar, Congress

has appilied this principle to the follow--

ing agencies of Government:
The Atomic Energy Commission, the

Department of Agriculture, the Tennes~
‘see Valley Authority, the National Aero= -
. nautics and Space Administration, the
Office of Coal Research snd Develop-
ment, the Department of Health Educa~-
tion and Welfare, the Veterans’ Admin-:

istration. In addition, what came to he

- _known as the Long amendment is an in-

tegral part of a host of laws, such as the
Federal Coal Mine Health and  Safety

Act of 1969, the National Traffic ahd
Motor Vehicle Safety Act, the Hellum -

Act Amendment of 1960; the Solld Waste

-} Disposal Act; the Disarmament Act; the
©' Saline Water Act: the Solar Energy Act, -

and others, The purpose wes to insure

‘that no research would be confracted .
for, sponsored, cosponsored, or author-
. !zed under authority ofa particular biece

of legislation umless all information, -

uses, products, processes, petents, and

other developments resulting from such .

research will be available to the general

* puble. Only & few years ago, the late

Senator Hart, Senator Nersow and I
convinced the Senate that such a pro-

vision should be Included in the Energy .

Research end Development Act,
T PROPQSED LEGISLATION

It is dismaying, therefore to find that
8. 414 provides for contractors, in this:
-case small business firms, universities”
and nonprofit organizations, to receive -

gifts of ownership of faxpayer-financed
research, and according to S. 414s chief

sponsor, this is to be only a first step, The -

Congress and the public should not he
fooled. The Sensator from Indiana in his

February 5, 1980 remarks appearing on

page 5960 of the Recorp sdmits “Passage
of 8. 414.will be a good first step.” An

enthusiastic sponsor of this propossl,

Senator’ TaHURMoND, notes In his state-

men$ of February 6, 1980, appearing on '

page 51039, thaet slthough he is sym-
pathetic to expansion of this giveavay
to large husinesses, *‘any expanded cov-
erage of 8. 414 will result in it being
kilted in the House.”

S. 414 spples not only to those areas |

uncovered by legislation but it also secks

'to weaken and ultimately repeal every

law on the books which reserves for the

public the results of the research it pays . .

for.

It aims at the ultima.te repeal of the-
brovisions of the Atomic Energy Act,

It aims at the repeal of the provisions

of the National Aeronsutics and Space

Act.

1t aims et the repeal of the provisions - e

of the Pepartment of Agriculturs, of
TVA, of Department of Interlor, in the
National Science Foundation, Disarmg-
ment Agency, Energy Research and De-
velopment Agency, Consumer Product
Bafety Agency and every other plece of

legislation enacted by Congress to protect . -

‘the publie.

In sddition—and this Is especlally
-sbartling—-once the monopoly is given

to the contractor, the public will be un-

“able to find cuft what has happened to
- the results of the research it paid for.

The bill provides;

Federal agencles are guthorized to with-'
hold from disclosure to the publle Informe~ - -

tlon disclosing eny invention in which the
Federal CGovernment owns or -Inay owh a

right, title, or Interest (Including a non=- .

exclusive Ilicense) for a ressonable time in

order for a patent application to he fLled. . '
Furthermore, Federal agencies shall not be .

required fo release coples of any document
which 13 part of an applicailon for patent

filed with the United States Patent and .
Trademark Oftice or with any forelgn patent-f

office.
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‘So what it amounts to is this: Not: .
only will the contractor get the 17 year . .-
monopoly of the patent but the publle. .
ean not even find out what has been dis- - .o
covered with its money for many years. . -
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' 'siderable period,

(No. 4_77)

. It takes an average of 31 years to sceure .
& patent, and this means that new sci-
centiflc and technological information
‘conld well be suppressed for a long time,

!Ml?I-ICATIONE OF PROPOSED LEGISLATION

In the United Siates, patenis have
fraditionally been held out as an incen~

- tive “to promote the progress of science
-and the useful arts”—an Iincentive to
“private persons, willing to -assurhe the
‘necessary risks to earn the stipulated
- reward. They were never Intended to re-
ward persons who perform resegrch at
-someons else’s expense as part of a risk-

less venture. Therefore, as Prof. Wassily

- Leontief, a Nobel laureate, poliis ouf, to
- allow ‘contractors to refain patents on
“research financed by and perfermed for

the Government "is no more reasonable

“.or economically sound than to bestow on

.contractors who build a road financed

. by public funds, the right to coliect tolls-
~from ears that will eventually use-it" or
" ‘the right to close down the road -
" altogether.

Extensive hearings held by the Small
Biusiness Committee’s Motiopoly Sub-
committee while I was its chairman and

- then under Senator Nzison’s ehairman-~ -
. ~ship, inevitably lead to the conclusion .
~that the provisions of S. 414 and similar
- bills are deleterious to the public inter-

.est. Witnesses at these hearings, which
-started as far back as.December 1959,
‘included distinguished economists, a
“Deputy Attorney General of the United
- States,.an Assistant Attorney Generalin = ;

charge of the Antitrust Division of the
Justice Department, two chairmen of the

" Federal Trade Commission and former -

staff members of ihe Counecil of Eco-

' ~ nomic Advisors.

Wwithout any exception these witnesses

--testified that when a private company
_finances its own research and develop-
sment, it takes a risk and deserves exclu-
‘sive Tight to the fruits of that risk. Gov-
ernment research and development con-
~ tracts, however, are generally cost-plus
- with an assured market—the US. Gov~-
- ernment. There s, thus, absolutely no
“reason why the taxpayer should be -

forced to subsidize a private monopoly

‘and have to pay twice: First for the re~
-search and .development and

then
through monopoly prices, When a con-

-trazector hires an employee or an agent

to do research for him, the standard-

" .common law rule is that the contractor
<gets the invention, Surely the Govern-
.- ment should have no less a right. _"
: In addition to the problem of eguily,
. “economic growth and increcased pro-

ductivity require-the most rapid dis-

- semination of scientific and technical
. knowledge. Allowing private firms to file
 rprivate patents would do just the
- sopposite. . i N

It a policymaking technological ad-
‘vances available to all without charge
were adopted and maintained for a con-

other -things bheing .

. egual, it would meke & positive contribua-

C-ition to the efficlency of the economic
=system and the rate of growth, accord-
.ing to Dr. Lee Preston.

" .Nobel prize winner Dr, Wassily Leon- .
wotief, to whom I previously referred the
developer of the input-output tech-
. :nigues and analysis, testifiedd in 1963
-~ "tha} a Government-wide policy whereby

TEXT

the results of research financed by the
public would be freely avallable to eli
would Increase the productivity of labor
and capital, and estimated that the dif-

ference between restrictive (allowing the
" eontractor. to retaln title) and open

‘patent policies should account for one
half of § percent in e 4-5 percent growth
rate of the average productivity of labor.
I have no doubt,” he stated, “that an
open door poliey in respect to inventions
resulting from work done under govern-
mental contract would speed our tech-
nological progress considerably.”

- - John H. Shenefield, Assistant Attor-
ney General, Antitrust Division, Depart-

ment of Justice and Michael Pertschuk,
Chairman of the Federal Trade Coms-
mission, categorically stated in Decem-
ber 1977 that there is no factual basis

‘for the clalms that giving away title to

private contractors promotes commer-~
cilalization of Government-financed in-
ventions and that the available evidence
shows just the opposite. They also stated
that even if an exceptional circumstance

arises—and no specific example could be’

found—that would justify a waiver of
the Government's rights, it should never
be done unless the invention has been

identified and a study made of the im- "
. pact of the waiver on the pubile interest.

In addition, such proposals as “march-
in rights” would. be ineffective and
valueless to protect the public against
misuse. c . : :
At the same hearing in December
1977, Stanley M. Clark, chief patent

_counsel of the Firestone Tire and Rub-
_ber Co., said that: -

I believe in free enterprise and in & com-
petitive system. But the propossl that the
Government spend large sums of money for
research and development and then hand the
patents stemming from such research over to

- the private contractors Is not conslstent with
free enterprise. ;

Some have told you and wiil tell you that
unless the research contractors are given title
to patents which are produced &t Government
expense, the contractors will not accept

. Government research and development con-

trects. Bon't you believe it. .

This 1s a spokesman for g very large
company speaking. Continuing:

They want thoss Government funds and.
the rewards and advantages that come with
such contracts and they won't turn them
down. What they get, In many Instences, can
he very rewarding even without the patents;

and In any event there are no risks Involved; .

the Government assumes all of those.

This bill (8. 414) doss not deal with
patent problems at all; it is not con-
cerned with the mechanics of securing
a patent or the administration of the

-Patent Office. It involves simply the dis-

position of public funds—about $30 bil-
lion at present—and it is dismaying to

find that the same old - claims—dis--

erédited years ago-—to justify the give-
away of the public’s rights are still being
made today. Co : <L
8. 414 would wipe out every law on the
hooks which reserves for the public the
results of the research it pays for, at the
expense of billions of dellars, .
It wonld hamper the rapid dissemina~-
tion of sclentific and technological infor-
mation and hence will retard economic
growth and increased productivity. . -

‘This bill, which sets an unfortunate .

pr.ece'dent and other bills which are sure
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_lies in part with the fact that both these
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to follow, would promote monopoly and.
concentration of economic and political
power. :

This proposed legislation is one of the
most radical, far-reaching giveaways
that I have seen in the many years that
I have been a Member of the U.S. Senate.

I hope the Senate will vote against
this bill. .

Mr. DOLE. Mr. President, as we resitin
dehate on 8. 414, the University and -
Small Business Patent Procedures Act, -

I would like to review some of the points - -

that have been made duriug previous
discussions of this legislation. S
In support of this bill Senator ScuMITY
referred to the Depariment of Defense
and . the National Aeronantics and Space -
Administration as examples of two Goy- .
ernment sgencies that had effective, rea- - -
sonable, patent policies. The Senator
from Kansas cannot overemphasize the .

" fact that these two agencies are the ex~ - .
ceptions. In generzal, the patent policies -

that govern the aresn of Federal research -
have been ineffective, unreasonable and
had disastrous results, It might be useful
to examine some of the reasons that -
contribute to the success of the patent

policles of these two agencies, T

NASA AND THE DEPARTMENT OF DEFENSE

The Department of Delense adheres
to a policy of relinquishing patent rights
in favor of the contractors, while NASA
uses a waiver policy. That waiver policy .
is similar to institutional patent agree-
ments—or IPA's—thal were used suc-
cessfully for a while by HEW, unfil they
were arbitrarily abolished. IPA’s are still -
used by the National Science Founda-
tion. IPA's give universities the option
to retain title ot the time of grant, with
the right to grant exclusive licenses for
a limited period. IPA’s are credited with -
the fact that a record 75 medical inven- .- -
tions reached the public, between 1968
and 1977, when HEW used IPA’s. Amonhg
these 75 medical invenfions are the
rabies vaccine and the silver sulphur
diazine treatment of buins. Following
the policy change that occurred at HEW |
in 1977, no less than 29 medical inven-

tions failed to be processed within the - -

next 2 years, Thus, & revolutionary blood
test for the detection of breast cancer, -
and potential cures for hepatilis and .-
arthritis became the casualties of bu-
reaucratic eaprice. This example illus-
trates an important problem. The poli- .. .
cies of the Department of Defense, the |
waivers that are issued by NASA, and
IPA's are all satisfactory with one major
exception; Each was' administratively -
created, and therefore subject to possible .

elimination on the basis of a4 change of
administration, or even at the whim of

a bureanerat, This is precisely what hap- =~
‘pened in 1977 at HEW. This Is preclsely .

why this legislation is needed, _
The success of the patent programs of
the Department of Defense and of NASA,

agencies are primarily involved with pro-
curerment. This factor accounts for these «
agencies’ interest in the development of
the inventions they fund. From the out-
set, the goal of the research is a usable
product. This is not the case.with othér.
Government agencies’ research, Other
agencies stop short of taking the neces--
sary steps to guarantee that development
and marketing take place. Therefore the




' 5-1-80 (PTC)

result is that onty about 5 percent of all
federally-funded research is actually
used.

~ In the past Congress has had many
concerns with previous patent legisla-
tion, Fear of monopolies, and the belief
that the Government should not “give

away" the patent rights for which it paid -

were two of the primary issues. S. 414 is

" a determined effort to solve a serious
problem that exists, without the Govern-
ment “giving away” its patent rights or
contributing to the growth of monop- -
olies. March-in-rights diffuse the danger..

of monopolies. The Government payback

provision guarantees that the Govern-.

ment’s investment, paid for by the tax-
payers of this country, is returned to
the Federal coffer, The incentive provi-
sion for private industry for the devel-
opment of inventions, is designed to in-
sure that the American public gets a re-

. turn .on the investment that has been -

made in research.

The Senator from Kansas feels com--

pelled to reiterate the fact that when
Federal research money fails to result in
the production of items that can be used
-+ by the consumer, in essence, the Govern-

- ment has broken its commitment to the

~ American people, since our citizens could

- he reaping s significant return on the
“investment of their tax dollars.

. 8. 414 meets the objectives that were
enumerated by President Carter. In his-

15979 state of the Union to Congress, the
Preczident nrged a “reduction in Govern-
ment interference” so that the “Ameri-

TEXT

represented there hut from the perspec-
tive of the national economy as a whole,
It was somewhat of a surprise to the

‘Senator from Indiana that two of the

major recommendstions of that White
House Small Business Conference were
measures dealing with the need fto
dramatically revise the Nation's patent
system. In fact, two of the {op recom-

- mendations of this Small Business Pro-

ductivity Subcommittee were this pre-

-sent bill and a patent reexamination bill

that has already passed the Senate.

I suggest $o my colleagues, and it isa
difficult position to he in opposing my’
- distinguished colleagues from Louisiana,-

that what we are talking about here is
not only providing small businesses and

" universities a right to own patents, but’

we are talking about what we can do to.

- start that long trip back up the ladder

.- 414, This bill was unanimously reported -
out of the Judiciary Commitiee -after

so that the United States can again he

. uncontested at the top where it should

be,
Today we resume consideration of S.

- careful consideration of its. merits, and

. gan economic system (is) given a chance

. to work.”
The Senator from vz_’anene wichdg to
stress the importance of this legislation

in terms of increase in productivity, in-

erease in technology transfer—iwo con-
cepts that would result in jobs and de-

- creasing the inflation rate. ¥ urge my |
. ‘colleagues to support S. 414

Mr. BAYH addressed the Chair.

The PRESIDING OFFICER (Mr. Bau-

¢us). The Senator from Indiana.

Mr, BAYH. Mr. President, over the past
several months, with increasing intensity,
the Members of the Senate, the Con-

_gress, the Government, and various fi-
- nancial and economic leaders through-
. out the Nation have become increasingly

concerned ghout the health of the Na-
tion’s economy. Everyone Is concermed -
about how we can decrease infiation, in- .
~orease the rate of our gross hational -
product and, basically, put America’s -

economy in a better state of health.
~  Anyone who has examined the present
. condition earefully realizes that the doc-
" tor is not going to be able to prescribe

just one pill and suddenly find a remedy -

-to the various ills that confront the
American economy.

deserves the suppori of my colleagues
at this time of lagging American mnova-

_tion and preductivity,

‘We no longer can afford to sitback and
watch many of the results of our multi-
billion dollar research and development

~ efforts wasting away because of bureau-

cratic red tape,

The bill addresses a serlous and grow-
ing problem. Hundreds of valuable medi-
cal, energy, and other technological dis-
coveries are sitting unused under Gov-
ernment control because the Government
which sponsored the research that led

to the discoveries lacks the resources

necessary for development and market-
ing purposes, yet is unwilling to relin-
quish patent rights that would encour-

. age and stimulate private industry to de-

- velop discoveries into products available

to the public, _
‘T see no henefit to be derived from the

" expenditure of the hundreds of millions

‘However, most all of us are aware and

. convinced of the fact that one of the -
7 - major goals this country has to accom-

© plish Is to increase its productivity. We -
- .are behind every other Western indus-
trial nation in the world save Sweden in.

of dollars we have spent in the discovery
of the 28,000 patents that are presently
drawing dust down at the Patent Office

‘because no one wanis to commerecialize

them. Discovering the idea is only the
first step, an important step to be sure.
But as long as that patent is not de-
veloped and made available in the mar-
ketrlace, the public is receiving no hene-
fits for the research money that has been

expended in support of the invention,

“The cost of product development ex-

ceeds the funds contributed by the Gov-
- ernment by a factor of at least 10 to 1.
- 'This, together with the known failure
-rate for new products, makes the pri-

vate development process an extremely
risky venture which industry is unwilling

" to undertake without some incentive {0

Justify this risk. Patents represent this

: mcent.ive.

‘the growth rate of pur productivity. Now, ...

i that is a sad commentary for the Nation
- that showed the whole world how fo pro-

" duce a better mousetrap.

- The recent White House Conference'
~.on Small Business discussed this problem -

. at some length not only from the per-

- When Govemment agencies inslst on -

ta.king away patent rights, this incentive -

js destroyed. The resuit has been that

“many promising inventions are left to

* gather dust on the sheives of our agen- . -

. cles because private industry will not
-develop and market them without pat- ¢
“ent rights.

. spectne of the small business that were. :

It‘. was interesting to the Senator from

(No. 477y D-3

Indiana, as we held the hearings, to note.. .

the tremendous role that small busi-

nesses and universities play in develop- .

ing new ideas. In fact, if one looks back
from the end of World War II to the
bresent date, a majority of all the new

_creative ideas have been made by either

small businesses or universities. We also' .
find small businesses providing most of
the new johs. o
So we are talking about a factor in our
economic health that eannot be ignored..
I was impressed, as we held the hear-

ings, to actually talk to small business

presidents, and to hear them testify -
about whether they would be willing to
get Involved in the Govemment.-sup—
norted research. i

The fact of the matter Is there is &
decreasing number of high technology:

small businesses, that are willing to get

involved in Government research. .
- If you look af the percentage of Gov-

‘ernment research going to small tusi-

nesses, it is going down. It may be well -
and good for a representative of a large

‘corporation te try to represent what *

small businesses will do as far as Gov-
ernment research Is eoncerned. But if-
you look at the record, the fact is that
the percentage of research money going
to small businesses is less than 4 per- .
cent. 8mall businesseés do not want fo'

get involved with the Government be-

cause they do not know whether they
are going fo get gwnership of the inven- -
tions they make. They do not know

whether there is going to be any profit -
-at the end of the line. And they are :
deeply concerned about the ability of

Government to go in and gain access -
and make public the background rights -
that they had hefore they even acecepted =
the Government research. .

So I must suggest that the record -

~will show that small businesses have

been kept out of Government research
and that we are really cutting off a vast
storehouse of innovation which is .
uniquely avaflablé in mally of our small
businesses and our universily campuses.

Nowhere is this pFoblem mére disturb-
ing than in the biomedical research pro-
grams.- Many people have heen con-

demned to needless suffering because of .-
the refusal of agencies to allow univer-. -

sitles and small businesses sufficient -

rights to bring new drugs and medical .
cinstruments to the marketplace.

~+ For example,

the Depariment of
Health, Education, and Welfare routihe--

iy takes up to 15 months even to decide- -

who should own patent rights to innova-

tions made under 1is research. During .
this period, the invention is in limbo -

because no one knows who.will finally
own it. Many compahies give up and

- simply look for other mventmns because-:

of this type of delay.

- Senator DoOLE and I have compiled &
list of ‘over 30 promising medical dis-
coveries that have run into this problem.
- I ask unanimous consent that those .

-speclﬁc examples be prlnted in the..

RECORD.

 There being no objection, the exam-'_.
ples were ordered fo be prmted in the:

_REcor, as follows:
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BETITIONS FOR INVERTIDN RIGHTS
S . i Bats sent o Gonaral _
Sponsoring msh!uto i) Coun nventar and Unlversity ‘{nvention
gk Emplﬂye&—Buruu o s:andard._.“.,.--.-- R Sept 23, 19?7._.-_._,_-_ Cetas—Unlvarsity of ANZON2. ameemesmermnmmommrsmre B:refrmgemenl crystai thermomater for measurmg heat -

of canceraus” ftasus during e!ectmma;nehc-wauu
treatment, L

' Hihbﬂal inshtnta of ﬁilergy and Infectious Diseases Ock 6, 3577 oeriovimras Ramers]i{umar—ijmversﬂy of ATIZONR . coocne e NEW Imilomytin anticancer agents. .
Hational h'strta!e of Ceneral adics! Sciencas (N!GMS}, Ccl 14, 1977 e . Phwers—Giorga lnsmum of Tethnology. o ovoean.. Lompountds to trezt emphysama and acthritis.

Naticnal Heart, tutg and B‘eod tnstitute (NHLBI).

HIGMS,
M5
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Evarett--Univessity of Housto

. Aqueaus i;nyperlcnlc sofution for treatmiont of burns,
Appasatus and synthasis of film transfer characteristics.

. Pogell MeCann-—Saint Louis Yalversity_ .

Apple/Farmica—~University of Catifornia
Spleielman—COIumbm University_____
- Marshall/Rabinow: ‘\r--Unwersﬂy of M:

- Turcotte—University of
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- Sails of heto scids for pur

....... Measurement of Czrbon dicnide
....... Meadle

Rhods Istand, ...___..

v Pamamycin—a new byoad spectrum antxbmtm

bilzterai clet of the iip and palate.
a— Syn!hehc therzpeulic ageats ior anaphylaxns. asthma.
Dem:e 1o examine hamsglobins fo datect 5 aFit
se of alleviating hyperam-
_ monemiz due to liver damage caused by such dis-
orders as Sirchosis, hepalitis or §enelie liver damags.
n bleod plastea for

dsa]gnost it purposes.

a valve detent attachment for controlfing cull de~
flatien during the taking of blood pre:sure

- Anticanees drug—Azatomicins,

Method for detecting cancer.

- Synthetic carbnhydra'e-pruhm conJugates for extend--

jng conditions under which EnZyme can be used i

hiockemiral processes,
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_______ Prolong refease of antifertility drugs,
«erm— Novel anticancer compounds—amatogs of adrismycia.

Mr. BAYH. Mr. President, I might
‘point out, for example, a new burn oing-
~-ment and g promising diagnostic test for
~cancer which can detect whethsar a given

. .patient will have an adverse reaction to .

- certain kinds of chemotherapy agenis
~without having to go through that trau-

. matic experience of hair loss and convule

.slons and some of the unfortunate reac-
tions to those drugs that are used to Szht
‘cancer, :

It is also Interesting to note fhat the
LGovernment owned the rights to penicil-
lin and tried to make it available to pri-
vateé industry for 11 years without patent
_rights—11 years. During this long peried,

- :there were no takers, If 1t had not been

+Hor the emergency conditions catised by
“World War I, in which the Government
actually got inio the business of devei-
oping penicillin itself, it is likely that
penicillin would still be there with the
‘28,000 other patents that are just collect~

ing dust and people would not be bene- -

" fiting from that, tremendous Ilfes,avm-T
~discovery.
.~ ‘The Senate Judmiary Ccmmlttee held
c:extensive hearings on this bill. Indeed,
" ‘the Benate Small Rusiness . Committee
‘has recently locked into this and has
~reached the same conclusion,

I would like to sugge‘;t that the chair-
.man of the Small Business Comtittee,

“Senatcr NELSON, Is & supporter of this- -
articular measure and, although he was
alled away on official business elsewhere, .

<. Towould tike o have the record show that
“:had he been here he would have voted

- for it

: The comritiee heard many ,\amples
- of the need for this. T would like to point
o “put that the Comptroller General of the
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United States, Mr. Elmer B. Staé,ts. testi-
. fied foreefully in favor of 5. 414 because

of the sdverse effects of the confusion

-caused by the present patent policies, The

Comptroller General testified that the

_ present policies are not even consistent—

the GAO had identified 20 different pat~
ent arrangements in place in the various
ggencies. And that has fo be stopped.
The present policies were originally
based on -the presumption that the
agency woild retain ownership of any
patent that came from its reported re-
search even when the agency had no in-
ftention or ability {o develop and use it.
This policy has proven to be so fneffec-

- tive that it has been gradually revised

since President Eenhedy's Memorandum

and State of Government Patent Policy -

issued in 1963. .

I would like to point out that the bill
which is presently before the Senate says
that if the Government feels that a pat-
ent they supported is something that they

want to develop in the name of the people -

of the United States, then they have &
right {o do it. We are not denying that
right in 8. 414, What we are saying is

© that if the Government makes the assess- -
-ment that they do not intend to develop
this ides, then let a small business or Jet -
- & university have a chance to develop it

and make that idea available to the peo-

‘ple of the gountry in the marketplace.
The present burden of this patent pol- -
icy confusion is placed primarily on uni-:
versities—which are presently conduc--
“ing 70 percent of the basic research inm .
the country~—and on small businesses., -

" Because inventions made by {hese con-
" tractors are coming from bhasic research

they do not represent marketable prod-

uets and require substantial time -and -

mon_ey before they are ready- to be sold.
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Tt has been: estimated that the cost .of

this product development exceeds the.

cost of initial researeh by a factor of
10 to 1. When Government agencies re-
tain ownership to these inventions the
result is simple—no cne markets them
because there Is no incentive toc do so

‘without patent protection. The end re-
sult is that many promising inventions— -

especially medicines-—are never  de-
livered to the publie, It should also he
noted that the agencies are rarely fund-
ing 100 percent of this research but
under present policies even if their share

is a4 small percentage of the total funding -

the agency can insist on retaining pa.t-
ent rights,

- 8. 414 is based on the favorab}e expe~
riences of the institutional patent agree-

ment (TPA) program which has heenin -
-¢ffect since 1963, Thise are agreements
made with universities and nonprofis or- -
ganizations that allow these contractors.

to retain patent ownership to the inven-

. tiong that they make while working for
- the Government. This brogram has been

s0 successful in delivering new products
to the public that the General Services
Administration adopted a rile making

‘TPA’s available o all agencies. There is

ahsolutely no evidence of any economic
concentration having resulted from this
program--but there is impressive evi~

dence that the IPA program has de-
livered many important medieal discov~ -

- -eries to many suffering people. -~ - )
8. 414 iakes this very successful pro-

‘gram and extends it to small businesses

who are working for fhe Government. -
" There is abundant evidence that greater .
economic competition will result from &-
closer relationship between our smali
businesses and the agencies. In those in=-
stances where the agency desu‘es to mu.v .

.. Appliance to b2 placed in the mauth of infants c correct :.

TR method for synlhetically preparing a useful naturaﬂv .

j
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develop and use the patent the agencies
-~ will be able to retzin ownership under

- the provisions of 8. 414. 'Tho thrust of
this bill is that in those Instances where
the Government cannod develop these
products they should not be left to

= -gather dust in scme agencies’ shelves:

.- they should be leff to {he inventor so
~ that they can reach their potential in
- the marketplace where the publie can

. benefit from them. ’

*. 8. 414 also includes 8 payback reguire-
ment that would require the relmburse-
ment of the Government from the profits
that a successful invention meakes. No
one is getting a free ride from this bill.
-~ This concept has been epdorsed by

-President Carter In his Innovation
speech of Qctober 31, 1979, supported by
the President Carter’s Domestic Policy
7 Review on Inncvation and Productivity,

“has been endorsed by Mr. Ky P. Ewing,
Deputy Assistant Attorney General,
Antitrust Division in his testimony to the

. House Cotnmittee on Science snd Tech~

" nology, is supported by the Comptroller
General of the United States, Mr, Elmer

. @G. Staats, is supported by recent White

-~ House Conference on Small Business, the -
- National Smail Business Association, the

Scclety.of University Patent Administra-

tors, and with the exception of Adm.

from government-gponsored research. COf the
more than 28,400 patents in the government

patent portfclie, less than 4 percent are suc-.

cessfully llcensed. .

Universities, on the cther hand, which can
oifer exchusive or partlally exclusive licenses
on their patents if necessary, have been able
to euccessfully ilcense 33 percent of fhelr
patent portfolios, .

What 5. 414 will do is establish & pre-
sumption that universities and small busi«
nesses shall retain title to inventions they
develop with government financial asslst-
ance. The bill would establish one unlform
-federal pollcy for =ll federal agencles, re-

placing the bewildering varlety of title and.

Ifzensing policles which now exist in dif-
ferent federal agencies.

Under 3. £14, there would bhe exceptlons
to this genera! rule. YIf the funding agree-
ment between an agency and a contractor
related to the operation of a government-
owned research facility or In “exceptional
circumstances” or when & proper authority
deemed it necessary to safeguard the con-
fidentiality- of intelligence :ectivities, the
government would be empowered to retain
title to an invention. An “exceptiochal cir-
cumstances” determination would have to be
forwarded to the Compiroller Genersl for
review, and the Comptroller General would
be charged with the duty of reporting to
the Houze and Senate Judiciary Commif-
tees concerning any perceived abuses of Gls~
cretlon. -

Any funding agreement with e small bust--

‘ment to increased research and developuent -

‘mented that en fmportant Ingredient miss-

R & D contracts go to small business.

"policles requiring them to glve up patent:

- Hyman Rickover by every witness who ness flrig or ponprofit organlzation would
. appeared—or asked to appear—before have to contain appropriate provislons to

the Senate Judiciary Committee. It protect the public Interest. The existence
should be pointed out that every repre-

_ sentative of a Government agency who

has appeared before the Judiciary Com-
- mitiee, the Commerce Comimittee, or the

© House Science and Technology Commit- -

tee has advocated revising the present
- policies because of their Ineffectiveness.,
It is for these reasons that I urge my

colleagues fo join me in supportlng

5. 414, . )

: Mr. President, I ask unanimous con-
- gent that Senator NeLson's statement be

" prinfed in the RECORD.

. The PRESIDING OFFICER,

. ! 3 Without
- ghjection, it is so ordered. :
' STATEMENT BY SE_N.\'roa'NELspN

. Isupport S. 414, After carefyl consideration
of this legisiation end the arguments that
have heen made for and against it, it Is my

' " gonclusion that the public interest would be

gerved by its passage by the Senate and its
enactment into law. ' ’

.. Before reviewing the contents of this bill,
it would be useful to sketch out sonie of the
underlylng’ reasons why reform of federal
patent ownership policy is urgentiy neces-
- sary. It is universally conceded that the
- . United States is facing an unprecedented in-"
novation end productivity crisis, which in
turn 1s Increasing cur dlssstrous rate of In-
fation. The number of patenis issued every
.- year haes gone down steadily since 1971, In
© 1879, almost 40 percent of the 65,418 patenis
. issued by the U1.S. Patent Office were issued

of the Invention must be made known to
the federal agency involved., The decision
to acquire {fitle by the small business or
nonprofit organization must.be made with-.
in & reasonable time. The feders} agencies
may recelve title to any inventions for
which the contractor has not filed a patent
application. Federal agencles may require
periodic reporting by the contractor or his
licensees on the utiiizaetlon of the patent.
Assigntnent of rights under the patent is
- prohibited in most circumstances without
the consent of the agency involved, and the
granting of exclusive licenses to persons
{including corporate persons) other than
small business firms 15 generally prohibiied
for & perlod in excess of the eariler of five
. years from first cornmercial sale or use of

the invention or eight years from the date
. of the exclusive lcense, )

All federal agencies shall possess “march=
in” rights, sllowing them to require their

title-nholding contractor to grant any type of

license of an invention if the contractor has
not taken proper steps to achieve the “‘prac-
tical spplication™ of the inventlon or when
action is necessary to alleviate health or
safety. problems or when federal regulations

" specify pubiic use requirements which
hot being et by the contractor.

.. The Bil gontsins meaningful “payback®
requirements. The federal government wiil
recelve 15 percent of zll the gross Incoms
over §70,000 obtained by & contractor from
-tha leensing of an invention during a given
ealendar year. Further, the United States

shall receive five percent of ali income in -

- tutions & privileged posiiicn. It 1s the Com-

areg:
e

“--gearch and development efforts to the private

to citizens of forelgn countries. We invest ~excess of $1 million recelved by & contractor
. less In research and development in censtant for sales of products rmaking use of one or
dollars now than we did ten years ago. Last more of the subject inventions. In no event

' year, the productivity of our country actually ’ will the federa]l goveroment receive back

7t deellned by 1.1 percent, This deterloration In - more money than It contributed to the de-
*. the gconomlic position of the Unlied States is

velopment of the invention. If the invention

-~ pneof the greatest dangers this country faces.  proves valuable, the federal government wili

. Although governiment patent policies are ' recefve additlonal Income tex revenues from -

increesed contractor profits.

obviously not the sole cause of the problem,
" Finelly, wlth elaborate satepunids, federal

oF evenn & primary cause of it, they do repre-

sent a serious Impediment to the effecfive agehcies are authorized by S. 414 to llcense-

- transferral of new technologles and discov- - federally-owned fnventions on a non-excite
"~ erles from multl-bBillien dollar federsl e~ sive, partislly exclusive or exclusive hasis.

Rk Althoughh I have hed some reservations

‘regctor where they can best serve the public agbout this bill and the concepts it embodles,

‘- interest, Today, the government retains title I have concluded. it w4l help promote the

Yo nearly all nevr technelogies and discoveries wutilizaticn snd comimercializailon of lnven-

-eorapantee for the development of {nventions,

-Commlittee on Smsll Business indfcated that . -

- get inyentions developsd. I believe that we
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tions inede with governinent support and en-.
courage the participation of smelier firms 1o -
the government research and development
process. )
“Current patent policy 18 a major Impedis

by smaller firms. It has been well dogu- -

ing in federal research and develapment pro-
grams ls the large-seale participation of the
small business community. A dlstressingiy
low percentage of federal resecarch and de-
velopment contracis are awarded to small
companles, In fact, according to the Office of -
Management and Budget's study, "“Small
.Buslness Firms end Federal Resesrch and’
Development,” only 3.4 percent of all federal -

The Small Business Committee has heard
from a number of smaijl business people who.
-have sald that the present government -

rights to inventions made under federslly=-- -
sponsored resesrch ic one of the greatest Im=' .
pediments to thelr participation in federal - -;
E & D efforts. But some policles go even fur= -
ther by requiring them to llcense thelr “bacl«
ground rights” to large business competitors.
who fater work under federal B & D programs, . -
Technological edges are the one edvantage .
that small companies have, and when they ™
are forced to license them out to competitors,:.
thelr very ability to compete s fundamen=- ..
tally penalized. N
There are several important objections ..’
which have been ralsed concerning this bill..
Flrst, 1t I asserted that 8. 414 would,
under some clrcumstances, enable a single -
company to “moncopolize’ & product nvented -
with the aki of public funds. This Is a serf- . ..
ous point. The granting of a patent or of an -
exclusive license fs not the same thing as & -
17th eentury “monocpoly” dbut there s no -’
Questicn. that 1t does grant to selected thsti- -

mittes’s belief that the negetive aspeats of
this grant of privilege are cutwelghed by the .
publie benefits gained from the rapid devsl- ..
opment of inventions. It Is undisputed that =
96 percent of all federaliy-owned patents are
not suceessfully Heensed, e, the inventions -
slt on the shelf because nonexclusive licenses
de not furnish suficlent Incentive for any -
single company to take tlie fAinancial and
legal risks attendant on full development of .
s Invention. Comptroller Gehera! Elmer
Staats, whose devotion to the public interest -
is unquestloned, was partlecularly emphatic
on this peint during the hearings on the bill.
In his testimony of May 16, 1678, Comptroller .

Staats stated: . . o

“The proposed act would place inltlal re-:
sponsibility for commercializing research re-
sults on the Inventing contractor—the ot- :
ganization or individusl with the most in«
terest 1o and knowledge of the invention. It
woutld provide the Goverament with “march- -
In* rights. These rights limit the adminlstra=- < "’
tive burden because they would be exercised:’
only In speécified situations, such as when .
the agency determines that the contractor -
has not {aken effective steps to achleve prac-
tieal appilcation of the lnvention.

“Studles have shown that of the 8,000 fn-
ventions disclosed snnuelly to the Govern-
ment, only & handful attalned commerelsl .
importance, It would be hoped thet an " -
easlng of tha redtape leading to determing-
tions of rights in invenilons would bring: -
about an lmprovement of thls record.”

A related cbjection Is that universittes will-. -
invariably grant exclusive Hcenses to large

However, the testimony before my Select: .

universities generally prefer non-exclusive:. .
licenses because they are more lucrative to -
the unlversitics and make use of exciusive:”
licenses only when that is the only way te-

can trusé unlversities to know what iz in-
thelr own best Interest end can rely on theii -
judgment about the-necessity for cceaslonala
iy grenting exclusive llcenses. - :
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In 1978 ¥ held flve days of hearings on

existing Institutional Patent Agreements, I
~eoncluded that they generally served the

. publie Interest, For example, under current
- HEBW time schedules, universitles may issue

..excluslve licenses for a perlod of three years
. from the first commerctal sale of & product
“or flva years from the date of the licenss
-agreement, which ever occurs first, and most
. unlversities find this time schedule to be
s perfectly adequate. There 1s no reasom to
‘betteve that under 8. 414 universities and
. small businesses would maeke agreements
~more disadvantageous fto themselves than
~universities now make undef IPA’s, :

And the present public inferest in grante .

" dng universities title to inventions and the

J.right to leense them excluslyely must be

“hborne in mind. As 13 atated in the com-
| -mittee Report:

“Agenci?s which acqulve these patents

- gensrally follow. a passive approach of mak-
ing them avallable to private buslnesses for

-~ development and possible commerclalization

through non-excluslve licenses. This has

‘proven to be an Ineffective policy as evidenc=

ed by the fect that 6f the more then 28,000
patents in the Government patent portfolle,
“'less than 4 percent are successfully licensed,
- The private sector simply heeds more protec.
-tion for the time and effort needed to develop
and commercialize new products than is af-
forded by & non-exclusive llcense. Universl.
~tles, on the other hand, which can offer ox-

- elusive or partlally exclusive licenses on their -
spatents if necessary, have hegn able to suce

i-cessfully leense 33 percent of their patent
“-portfollos.”

.Seecond, it Is suggested that the problems of
equity, economic growth and Increased. pro-
ductlvity require the rapld dissemination of
C-scelentifie and technlcal knowladge, and the
_present patent policiés better promote this
disseminatien than would 8. 414. I must
disagree,

The theoretical avaiiabiiity of a non-excli-
slve license does not mean that anyone will
cactuslly develop an Inventlon into some-

~-thing useful, The fact remains that 96 pers:

_cent of all federslly-owned Inventions, ap=
-proximately 27,000 cut of 28,000, are not li-

* censed, and thus are of no use to the publie.

“The huge majority of small business and
university witnesses have testified. that the
optlon of excluslve licensing 1s necessary in
order to achieve greater actual development
of inventions. We do not now know for cer-
tain what would heppen under S, 414, How-
ever, it is reasohable to assume that 1t will
improve the situation.

Third. it is argued that there is no “fage-

tual basis” for the clalm that giving private

; contractors titlé to inventions will promote ,

. rapld commercialization of those inventions,
To this contention, there are, I think, two
replies, First, private contractors do not now

“have title to Inventions they make with fed-

eral assistance. So it Is difficult to tell what

“would happen if they did. Second, the IPA

© -experlence with universities preclsely Indi-
“pgies that the granting of title and exclu-
sive licensing rights to private contractors

~does promote the repld commercialization of .

"inventions.
‘Fourth, it s maintained that there are po-
tential dangers to small business in the bill
“It is srgued that i{ a small buslness were
to possess patents or exclusive Heenses, it
might be an astractive takeover target. Fur~
ther. {i §8 maintained that small businesses
might- not be able to resist patent infringe-
sments by largeér 8rms bectuse of the high
ezal costs Involved.
With 2!l due respeet to those who maks
them, these arguments-de not strike me as
being very weighty., Smzll business people
roverwhelmingly support this bili and are

willing to take their chances with potential ’

corporate raiders and patent infringers. This
il confers & henefit on small business, and
Lot ds net "easona!"!e to oppese the bill be—

- has sdopted B, 1673,
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enuse someons May BAtltempid to lilegally
remove the benefit. Furthermore, the Senate
which was sponsored by
Senator Bayh, myself and others. This legis-
lation wlill reduce the avarage patent 1itl-
gatton cost from $250,000 to §1.000.

- Agaln, 1t 1s useful to return to the favor-
able experiences under the IPA programl,

- which has been In effect since 1988, The IPA

I3 a series of sgreements made with uni-
versities and nonpreofit organizations that

allow these contractors to retaln patent. - !
. search dollar spent &8 did large frma, As
such, 8, 414 will play & smaall, but importang. -

ownership to the lnventions that they make
while working for the goverament. This pro-
gram has been so successful in deliverying
new products to the public that the General
Bervices Adininistration has sdopted & rule

. making IPA avallable to pli agencies. Five

days of Small Business Committes hearings,
which I chaired in 1978, failed to raveal evi~
dence of any economic concentration having
resulted from this program. Wkile I agree
that there 13 at least s theoretical poteniial
for abuse, to dalte we have found none, If
8. 414 becomes law, I Intend to hold hear-
ings on it after a reasonable period of time
has elapsed, to ses If any abuses do In fact
result from lis enactment.

. Mr. President, the concepts embodied in

" 5. 414 are pari of the key recomumendations

of the President’s Domestic Policy Review on
Innovation, I wonld like to quote President
Carter on what he sald pert.alnlng o 1ssue8
relevant to this bliis

“Tha Pollcy Review identiﬁed strong are
guments that the public should have &n
unrestricted right -to use patents. arising
from federal sponsorship. These patents were
derjved from publle funds, and &1l the public
have an equitable ciaim to the frults of thelr

tax dollars. Moreover, exclusive rights estab-

lish & moncpoly—albelt one Hmited in
tlime—and this is an outcome not favored in
our economy.

“Several competing conslderatlons. how-
ever, Urge that exclusive rights te such
patents shouid be ayailable, First, govern-

ment ownership with the offer of unrestricted -

public use has resulied in almost no coin=-
mercial application of federal inventions.
Without exclustve rights, investors are um-
willing to take the risk of developing a fed-
eral Invention and creating a market for it
Thus, ironically, free public right to use
patents results, in practical terrms, in a denial
of the opportunity to use the ilnvention.
Second, many contractors, particularly those

- with strong background in and experience .

with patents, are unwilll to undertake
work, Ieading to fresly avallable paterts be-
cause this would compromise thelr pro-
pristary posltion. This, some of the moat
capable performers will not undertake the

goveriment work for which they are best

suited. As & result of the strength of thase
considerations, most sgencies have the au-

balancing competing considerations, thls
Issus has been unsettled for over 30 years,
and the various agencies operate under aif-
ferent ana contradictory stetutory guldance.

JThe uncertainty and lack of unlformity in
- policy hag itself hed a negative effect on the
commerciallzation of technologles developed

with federsl support.”
I belisve the Presldent has fully and sue-

_cinctly presented the lzsue belore us, ang X

agrée with the findings.

The biil has been endorsed by Mr. By P
Ewing, Deputy Assistant Attorney Genersl,
Antt-Trust Division, In teatimony before the

“ Hous? Committee on Sclence end Technol-

ogy. A3 noted above, it 13 supnorted by the

Comptrolier General of the United States.
 Elmer Stsats, by the Mational 8mall Busi-

ness Association, and by the Soclaty of Unl-
versity Patent Adminlstrators. Only last
month, 1,600 delegates 0 the White House
Conferenca on Small Business endoirsed 1t a3
an tntegral comuponent of 8. 1860, the Small
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Business Innovation Act which I introducgq -

test year. As a matter of fact, 8. 1880 wag the - .
sixth highest priority of the confersnce deles -

- gates.

‘The problems of rising Inflation and siump. -
ing productivity requlre immediate eo .
eional stiention. Paisage of 8. €14 will heln
apur innovatlion and new diseoveries by smalt
business. Smaller enterprises were ryespon.
allile for half of ail major industrial Innova-

“tlons since World War II and produced 24

times as many malor innovatlons per ree

role in solving the infletion problem.

Our country is in deep economic trouble, - -
. Ideclogleal rigldities should not prevent us
. from exploring new approsches to the prob-

lemns of how we revive a stagnating economy,
‘After n careful review of thls leglsiation, T

‘have concluded that 8. 414 tonstitutes an -
. approach worth trying, and T am pleassed to
) support it.

The PRESIDING OFFICER. The Sen-
abor’s titne has expired. |
" The Senator from Kansas has 12 min-
utes remiaining and the Senator from
Louisiana has 1Y% minutes remaining, -
Who vields time?

Mr. LONG. Mr. President, T ask imani.

mous consent to have prinfed in the
‘REcorp & synopsis from Admirsl Rick-
" over, who has heen very active on this

subject down through the years.

There being no objection, the synopsis
wag ordered to be printed in the chonn, h
us follows: - - -
SYNOPSIS OF ADMIRAL Rzmovm'a Vmw& o

Government Pargnt Pouicy

L. In recent yesrs, Members of: congress
tiave infroduced varlous bills which, contrary

to the thrust of ex:st!ng statutes, would glve

sontiactors the exciusive rignts to inventions .
arising under thelr contracts with the T8,
Government, In support of these bills, tha
patent . lobby contends that unless the

- Government grants Its conrtractors such

rights, companies will nct have sufficlent 8-
nanclal Incentive to develop and market the
deas that grow out of Governmeni-funded
research.

2, Admira! Rickover has had more than o
half century's experience .l ehgineering,
technology snd contracting. Por meny years
he has strongly opposed blils which would -
glve contractors exclusive rights to inven-
‘tions developed at Government expense. He -
helieves that each citizen should have equal
rights to wuse these Inventions and that
the moropoly rights conveysd by s patent

- shondd be reserved for those who develop in-

ventlons at private expense. E
8. In support of his views, Admira) Rick«

- pver mukes these points:
thority in some circumstances to provide ex- . .0 po

clusive rights. But because of the dificulty of -

6. In the vast majority of cases, patent'.
considerations nelther attract compantes £6 -
‘Government work noy repel them from it

- Contractors seek Government work because
- it generates profit; 1t helpa support thelr

sclentific and engineering stafs; and they
obtain veluasble know-how from performing
the work., The ldea that the Govetrnment
cannot atiract good companies without giv-
{ng away patent rights 1s simply thetoric by

the patent lobby.

b. The techmolopy growing aut of most

. Government R&D efforts Is nof reflected by
‘the patents gensrated, but is In the form of
. dats, know-how, concepts, and design fea-
{ tures which, slthough of great technical
_fmporiance, generally are ot paientsble.

€. Truly good Ideas arising undsr Governs
ment contracis tend to be adopted and used

-- glsewhere without having to grant cownsong -

monopoly patent righta. Nuclear technology
in this cowmtry has flourished under s policy

“in which Government coniractors have not

been given exclusive rights to 1nventlom dee. _' '

.veloped &85 public expense.
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" - d. By generslly clalming the rights to In-
ventions their employees develop on the Job,
Industry endarses a principle that patent

- .- rights should belong to the employer. But
when the Government is the employer, and

the contractor the employee, the patent -

lobby wants to reverog this principle.
e. Large ecorporations would benefit most

from a giveaway Government patent policy -

because the vast majority of Government

regearch and development funds ig spent in

contracts with large corporations,

1. It would be wrong to give & COmpany &

17-year monopoly - to some technological
.- breakthrough, In the energy ares, for ex-
* ample, that was pald for with public funds.

4. Based oh this first-hand experlence en- =

compassing many years, - Admiral Rickover
contends that the dissemination of technol-
. ogy and the public good are both best
" perved when the Government retains title to
inventions developed at public expense and

the pubilc retains the unrestricted right to

-+ use thern. Because of a proliferation of some-
. times confifcting statutes dealing with pat-
ent matters, he recommends that Congress

- enact legislatlon which would ensure that

each citizen has equal rights to use lnven- .

- tlons developed at Government expense.

: Mr. BAYH, Mr, President, I ask unani-
- mous eonsent that the Senator from In-
- diana be permitted to use 2 minutes of
<. the time of the Senator from Kansas,
. who is a cosponsor of this legislation.
* . The PRESIDING OFFICER. Without
ohjection, it is so ordered.

o Mr. BAYH. The Senator from Kanses -
. has heen an avid supporter of this legis- -

lation, I want to compliment him, as welt
#s our other sponsors, for their assist-
- ance,

1 have great sympathy with the thrust-

‘ -of the argumentis of the Senator from
- Lowsiana. I would just like to point out
. two of the factors In this bill that has not

- been contained in other nroavisions which

- goes to the question of the Government -

heing fleeced and the taxpayers losing

the dollars that they have invested, Let.

" me Just point out twe things:
" First of all, T do not see how the tax-
payers benefit at all if money they spent

In research results jn ideas just drawing -

" dust. The people have o get the idea

commercialized and made avallable to

them as new products before the tax-
pavers geb any return on their invest-
ment.

The second point—and X think this I8 .
" g new point that needs to be considered, -

~ and I think it goes to the concerns €x-
pressed by the distinguished gentleman,
Admiral Rickover, who I have great faith

" and respect for. I just disagree with his.

B logic on this point. R
.. We have & formula in this bill that
says when a small business or & univer-

sliy takes advantage of the provisions of

5. 414, begins to market an Idea, and

that idea, beging to make money, then

there 1s a formula In which the money

. 1s repald to the agencies, _
‘So, in the final analysis, the taxpayer:

7 will not be out the cost of the research
" .and they also will have the benefit of the

o == product.
- 1 see my good friend from Kansag is -
~ here, He can express these ideas much -

7. better on his time than I can, .
=", The PRESIDING OFFICER. The &en
©gtor from Eanses has 10 minutes xe-
Set - .'UP AMENBMENT NO, 1046 . o
. {Purpose: 'T'c exempt from the provislons of
the bill the Tennessee Valley Authorlty)
-5 Mr., BAYH. Mr. President, I send an
o7 amendment to the desk and ask for its
- ‘mmediate eonsideration.

TEXT

"'The PRESIDING OFFICER. Is the
amendment an amendment {o the pend-
Ing amendment?.

Mr. LONG. Mr, President, is the pend- |

ing amendment the amendment by the
Senator from Louisiana?

The PRESIDING OFFICER. That Is
correct. .

Mr. LONQ. Mr, President, I withdraw
my amendment so that Senator Bavy
may offer his amendment. .

The PRESIDING OFFICER. The Sen-

" atol from Louisiana bas withdrawn his

amendment., The clerk will state the
amendment of the Senator from Indiana.
The legislative elerk read as follows:

The Senator from Indfana {Mr. BaYH) pro-

poses an unprinted amendment numbered
1049:
On page 27, line 5, insert “, other than the
Tennessee Valley Authority,” sfter “agency’™.
On page 41, line 4, insert *, other than in-
ventlons owned by the Tennesses Valley Au-
thority,” alter “Invention™.

Mr, BAYH. Mr. President, what this
does is to exempt TVA from the provi-

sions of the bill inasmuch as TVA does

not do their research with appropriated
funds. :
Mr. DOLE. Mr. President, the Senator

- from Indiana has correctly described the
* amendment,

* M, President, I rise in support of the -
amendment that has been offered by

Senator BayH.

This amendment addresses the bullt;._
- In characteristics of the Tennessee Val-
ley Authority. Indeed, while 8. 414 was '

never Intended to apply to the TVA,
which does not make use of Federal ap-
propriagtions in funding their research

" and development, the bill's definition of

funding agreements which reads as
“any agreement entered into be-
tween * * *” (page 27, lines 3 and 47, was

ambiguous since it did not mention the -
“source of these funds. As we are sl
aware, even though the TVA is a Federal
‘agency, their equipment is financed by

floating funds from bonds on income
they have earned by generating elec-
tricity. ’

The Tennessee Valley Authority, while
not making use of appropristions, does
however use Federal funds for in-house
research by employees, for which the
TVA hss its own regulations. They ex-
pressed concern that section 208 of the

- bill, which authorizes the (General Serv-

ices Administration fo promulgate regu-

lations. might result in the TVA having

to compiy with GAO regulations.

Mr. President, this amendment would
- affirm the fact that S. 414 does not affect

‘the present status of the Tennessee Val-
ley Authority, and that the TVA will
continue to be exempt from GSA regu-

_lations,

As a cosponsor of this worthwhile

~amendment, I urge my colleagues tg sup-

port this effort, -

. Mr.BAKER. Mr, President, I am happy.
to see that the Committee on the Judi- -
ciary has accepted an smendment de--

signed to enable the Tennessee Valley
Authority to develop its own approach

-for implementing the reguirements of
3. 414, rather than subjecting it to the
“~uniform regulations which would be de-
veloped under this legislation by the Of«

fice of Federal Procurement Policy and

::the General Services Administration. I

am convinged that this amendment is-

' necessary to preserve the flexibility and

Independence which TVA needs to cone
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tinue to carry out its program responsi-

bilitles associated with these patents in

an effective manner.

I am proud of the fact that some of
the most effective Federal research and’
development work on the production and
use of new and hetter fertilizers has been
done by TVA at its National Fertilizer
Development Center at Muscle Shoals,

Ala. During the 47 years that TVA has -

been working at Muscle Shoals, TVA
chemiecal engineers and agricultural re-
search specialists have developed new

-technology which serves as a basis for
the production of 75 percent of the fer- ..
_tilizer used by our Natlon's farmers.

TVA owns all the patents for these
iprocesses--—approximately 230—but,

_.through simple procedures, has issued
“622 nonexclusive, royalty-free licenses-

for the use of this TVA technology at
554 plants in 39 States. ‘The best part
about all this {s that nearly three-quar~

_ters of these plants are owned by small . |
businesses and local farmers® coopers- ]

tives.

TVA has been suceessful in this regard
_because it has been able to assess the -
commercial environment on a ecase by-
case basis and tailor the manner in’
which it grants licenses to achieve the -
fullest possible commercial aceeptance -
and usage of TVA developed technology., -
I am uncertain whether this success--

story could continue, however, if these
‘TVA practices were subjectad to the uni-

~ form, Government-wide regulations de<
- veloped by FFF and GSA to implement
the requirements of S. 414. While these

uniform regujations might be appro-
priate for the bulk of Federal agencies,
they might actually increase the amount
of bureaucratic paperwork and complex-
ity of TVA's licensing process or other-

wise be ill-suited or deirimental to TVA’s

brograms. ‘
"~ I believe it would he inexcusable to
risk the success of these highly efficient
TVA technology transfer programs when

there is no compelling reason to do so.

In short, “if it ain't biroke, don’t fix it.”

I emphasize, however, that this amend~ .
ment would not exempt TVA's patent-re-.

lated activities from the uniform patent
policy requirements of S, 414, The

“amendment simply enables TVA to im~. -
. plement these requirements in the man~"
ner most compatible with TVA’s program” -

n

ment. In carrying out President Carter's

" directive to be in & model in energy-re- -
lated research and development, TVA is
delving into many areas which promise . -
to produce new important technologies- -

. which may provide us with better tools =

to help resolve our Natlon's energy prob-
lems. Most of the funding for these nc-

" tivities does not come from the Nation's

taxpayers, however, but is financed with

funds of TVA's seli-financing power . - BB
program, which nltimately are provided . .. . .4~
‘by TVA customers when they pay their =
electric bills, E
Given its statutory responsihilify- to..-. -
the ratepayers in the Tennessee Valley - .. °
te keep electric rates as low as feasible, ., -
In each of the wide variety of energy-re- = -
“lated research and development agree- - .-
.ments entered into by 'TVA an individual -
determination is made as to the owner- -
ship and rights of the parties to any pat- R
ents which might result from the agree- ..

inent. This determination is just one of

Fur.thermore. TVA is not just involved ' -
.with agricultural research and develop~ -

(i v WA
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numerous business judgments the TVA’
Board rmust make in the course of operat-
ing the Nation's largest electric.-system

" in a cost-effective manner, TVA needs to .

continue to have this flexibility to man-
-~age the TVA power program efflciently.

This amendment exemuts research and;’

" development contracts which involve the

" use of.the nonappropriated funds of _

TVA’'s self-financing power system from

" the strict coverage of the provisions of .
sections 202 through 205 of 8. 414, It 15

not sppropriate to require in all cases

. that TVA contractors automatically re-
- - ceive title to all inventions which they

develop under agreements funded with
‘TVA power system funds.
Nor 18 it always appropriate for TVA

~“to retain all of the “march-~in” and other

rights which the bill would require. In

VA’ case, it is not uncommon for a .

business firm to spend its own money on
.. developing a technolegy and coming to

TVA only in the last stage of develop~

o ment to help prove its commerciz] feasi-
- bility in conjunction with the operations
-of the TVA power system.. TVA's contri=-

bution in this instance may be relatively
small. The business firm may be under-

- standably reluctant to give up the rights
this bill would require In such a situa-
-tion. The net effect would he a reduction
in the willingness of firms to iry out new
technology on the TVA system or to
charge TVA more for doing it. .
The requirements of the bill would not,
therefore, function as an incentive fi-
- nanced by the Mation’s taxpayers, but
. could be an added expense borne solely
by the ratepayers of the Tennessee Val-

- ley region,

At the same time this amendment
" would require TVA to follow the provi-
sions of section 202 through 205 of S.

414 with regard to its funding agree--

ments funded - with nonappropriated
funds to the extent the TVA Board de-
- termines they are feasible and consistent
“with TVA's pesponsibilities under the
TVA Act,

I ‘believe thxs ‘amendment to 8. 414
would provide an effective and equitable
approach to enable TVA to continue
earrying out its programs in an efficient
" manner, and I urge its adoption, :

: The PRESIDING OFFICER. The ques-
*./tion is on agreeing to the amendment.
© The amendment was agreed to.

‘The PRESIDING OFFICER. 'The bill .

" is open to further amendment.
Mr. DOLE. Mr. President, as I under-

' stand the consent pgreement, we are to
-. vote no later than 3: 30 or prmr to that;

time if possible,
The PRESIDING OFFICER. The Sen-
= 'nbor is correct.

Mr, DOLE, Mr. President. I have Iis- _

tened to some of the discussion today. I

" believe this bill is & small step in the
" ‘right direction, I know some Meinhers
have concerns about the policy, I am
-aware of the concerns of the distine

i " ‘guished chairman of the Finance Com~
L mittee, Senator Lone.

¢ Mr. STEVENSON. Mr, President
.8, 414 is a test of the Senate’s concern

: about America’s capacity to produce and -
. compete in o fiercely competitive world.

It is not a panacea. It is, in truth, a
small part of the solution. But if we are

. unable to address a problem that has
.. been Widely recogmzed for more than

TEXT

‘two decades, what can we do? Are we

doomed to play out the conventional
wisdom, as we did in the twenties, until
its futility is inescapable and the mo-
ment too late?

Today there is scﬁrceiy an lndustrtal

seector or technology in which the United

States does not face & vigorous challenge,
For the United States to hold its own,
let alone prosper, in this environment
requires- redoubled efforts to encourage
investment, promote exports, and make

‘economic adjustments, as well as to ad-

vance technology and stunulate mnova-

" fion.

“Instead, fiscal and monetary DO]IBIBS
lurch from one month’s Consumer Price

Index and employment figures to the

nexf, compounding economic uncer-
tainty. We provided $1.5 billion in loan
guarantees for the gerlafric Chrysler
Carp., as President Carter, after an 18-
month study involving scores of agencies

and hundreds of advisers. proposed a .
-mere $55 million for Industrial innova-
‘Hon. The new initiatives announced in
the President’s message to Concress on -

innovation last QOctober actually cost
$44.6 million, Now that pitiful sum has

.been whittled to $26.1 million in suecess
sive rounds of budget custing. The vie~"

tims of econamic orthedoxy include Na-
tional Seience Foundation granis to
industry-supported research in univer-
‘sities, grants to small businesses for

. innovative research and development,:

and an NSF-sponsored Cooperative
Technology Center. Apart from fhis

legislation and 8. 1250, to authorize in-
-dustrial technology centers, very little

mndash -
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" innovation package.

Mr. President, the University and
Small Business Patent Procedures Act is
far from an ideal bill. Witnesses in 4 days
of hearings before the Commerce, Sci-
ence, and Transportation 'Committee

~urged a uniform Government patent pol-

icy that did not diseriminaie on the basis

. of company size or institutional tax
. status. The Judiciary Committee report.

on S. 414 does not present any rationale
for granting title to inventions only to

small firms and nionprofit organizations. -

Small businesses do not account for our
stagnant productivity, aceelerating infla~
fion, and eroding coémpetitiveness in
world markets. They continue to gen-
erate a large share of major inventions

and innovations. Small businesses and-
- universities are not alone in experiencing -
the disinecentives and frustrations of re-~

strictive Government patent policies.
Even the administration has recom-’

‘mended comprehensive reform.

S. 414 will be difficult to administer ra
tionally and fairly, It arbitrarily penal-
izes suceessful companies that cross the

" employment or sales limits of one or an~

other of the Small Business Administra-
tion's sets of eligihility criteria, all of

them devised to sult different adminis-:

trative purposes.
'The legislation discriminates against

its proposed beneflclarles, If they are.-
_successful in commercializing or H--
censing thelr inventions, they will be re-

-quired to pay back the Government con- -

tribution. Neither of these requirements

is imposed by the Defense Department, -

which for many years has granted un-
restricted title to contractors in more

* than two-thirds of military R. & D. con.
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tracts, a large proportion of them with

the Nation's biggest corporations, Under -

this. bill, DOD must recoup its expendi-

_tures from its smallest but not irom its
"largesh contractors. :
. B. 414 would maintain Government co
ownershio of inventions ninde by a broad .-
range of firms engaged in energy, trans-

portation, and other civilisn research

and development enterprises whose suc-

cess depends upon private commereiali-
zation of new technologies and for which

-the Nation's needs are pressing. The Fed- -
-eral research budget includes nearly $10 -
“billion for civilian R. & D. Congress has

autherized & massive investment in the
development of synihetie fuels and is
considering g cooperative program to ad- .

‘wvance automotive technology. We eannct

‘afford Inhibitory patent policies In these
areas while we encourage companies to

exploit military R. & D. results, routinely - - '

and without controversy. _
Nonetheless, S. 414 is a small step in
the right direction. It recognizes that, on
the whole, & policy of granting. excluslve _
rights in return for commercial develop- .
ment stands the best chance of securlug
the benefits of Pederal R. & D. for the

‘public and the economy. It exiends the

DOD precedent and brings us closer to &
uniform patent policy. It gives smal re-
search firms a needed incentive to par-
ticipate in Federal R, & D, programs and

“encourages the transfer of technology
from university laboratories to commer-
. ¢ial markets. For these redsons, I support -
- the University and Smail Business Patent

Procedures Act, : .
I believe the !imitations of 8. 414 will -
soon become apparent, if they are not gl
ready apparent to the House commitiees
considering similar legistation, I am con-
fident that Senator S¢HmrTT and other
members of the Commerce Committee
will eontinue their leadership on thisis- -

sue, and X suspect that many of the spon- -

"sors of this bill will support them, In the

‘meantime, the Senate” showdd pass
S.414.9

Mr. SCHMTITT, Mr. President, Iwisht,o
commend the Senators fromr Indiana and
Kansas for their able leadership on be-

ginning the process toward a compre- -

_hensive Government-wide patent policy.

The bill under consideration today, 8.
414, is a worthwhile measure designed

“to stimulate the commerclalization of

Inventions made by small business and -
universities with the essistance of Fed-
eral funds,

 , I recognize that the stated purpose of

5. 414 is similarto that of my own bill,
5. 1215, the Science and Technology Re- -
search and: Development Utilization
Policy Act, which has been referred to
the Senate Commerce Committee, That

- cominiftee has concluded 4 days of hear-

ings on this bill and the general subject
of Government patent policy. The testi-~

-mony we received during the course of

these hearings from industrv, business—

“both large, small and medium size—and -

academia was overwhelming in support

of a uniform Government patent pollcy

that placed tifle in the hand of the con-

‘tractor, subject to appropriate safe-
-guards of the publie interest.

While I support the basic objectives of *
5. 414, I am concerned that the bill does

‘not go far enough This bill would es-
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© fablish a uniforin Federal patent polley
for small business and nonpeoeft orpani-
eations. The bill would not extend ihe
same righis {0 other Federal contraciors

with much greater quantifetive impaet

on the merketing of new technologies.

Undoubtedlv, however, 8, 414 would al--

leviate manv of the special problems
facing the mportant innovative sections
of our national R. & D. base, namely,
small business and universities.

Yet the problems this Natlon g ex-

T+ periencing In technhological innovation -

go well beyond small business and uni-
versities which together eomprise but a
small percentage of all Federal contracts,
We cannot afford to ignore that segment
of private enterprise consisting of me-
dinm-sized and Iarger businesses which
account for 90 percent of our federally
- gponsored B. & D, effort. more than half
of U.S. industrial employment, and 85
percent of .S, exports.
My bil}, 8. 12315, would allow all con-

o tyactors, regardless of size or profit -

- status, to acquire title to thelr inven-
tions made under Federal contracts while

- retaining the structure and essential pro-.

visions of S. 414. It is essential to achieve
the widest possible application of Gov~

ernment-supporied technology at a time
~of lagging innovation, stagnant pro-
‘duetivity growth and declining U.S8. com-
petitiveness In the internaticnal and do-
mestic marketplaces.

Mr. President, I continue to believe .

that 8. 1215 is in the real public interest,
" and I am hopefil that when reported
out of the Commerce Committee it will
receive fayorable considerstion by the
- Senate az g whole,

GMI' CANNON, Lir. President, the sym-

- holic importance of 5. 414 surpasses what
- I expect to he its practical henefits, AL &
{ime of grim economic statistics and
even grimumer prospects, it is & test of
-the Senate's commitment to renewed
- productivity and economic growth
through technological inmovation,

Last year exports grew, the trade hal-
ance Improved. Bubl the Inited Sistes
continueq to register huge deficits in
steel, automobiles, and otlier so-called
non-R. & D.-intensive manufactured
goods. Our shipments of electrical ma-

_ chinery, aircraft, chemicals, and instri-.
ments have not prevented an overall
irade defieit in manufaciures in 4 of the
last 9 years, Even our high technology
surplus is slipping, and we have a grow-
Ing Gefleit with Japan in electronie and
other sophisticated products.

CGrowth in domestic output per worker-

in the United States—a key source of our
economic growth in the early sixties— -
declined gradually after 1967, dropped -
 sharply after 1973, and falled to revive
in the 1875-78 recovery, Now US. pro-
ductivity gains have come to a standstill,
.- Last year labor productivity sctuslly
.. dropped by nearly 1 percent—oniy the
+ segond such decline since World War 1T,
Other industrialized countries also ex-

perienced lower growth rates- in the

. seventies, but none was as poor 8s ourY,
- We trail all of our major trading part-
' ners, including Britain. :

The solutions Ha In increased Inves't- :

o . ment In new plant and equipment, new

‘products, and new firms, They lie In -
reform of economic regulation. They lie.

'_ in cooperative efforts to develop mew
manufacturing technclogies, as Benator -

vaznsox and I propose In B, 1250,

TEXT

‘whish the Commirce Commities will

so0s yeport to the Senzbe.

But i no sreall part the seiution also
Hes in encouraging the widest possible
use of Covernment-gupporied fechnol-
ogies, removing disincentives to particl-
pation 11 Federal R. & D, programs, sand '
promoting  cooperation Trather than '
antagonlsm between Government andg .
Industey. Precisely because of fight
budget and fiscal constraints, it Is vital
to move in the areas where we have
Hexihillty,

As Senafors are aware, when this bifl
was first considered by the Senate In
Fehruary, I cosponsored an amendment
to extend its provisions to ail Govern-
ment contaactors in the interes) of final-
Iy achieving a uniform Government pat-
ent policy. T belleve that should remain
the goal, and I note that several spon- .
sors of 8. 414 agreed in principle. It
detracis nothing from the ease for small
-business and university patent rights to

of Pederal R. & D). The Commerce Com- .
mittee had held 4 days of hearlngs on
comprehensive Government patent pol-
ey legislation Introduced by BSenator

Scamirr. With a single exception, our

wWitnesses strongly endorsed the prin-
einle of allowing exclusive commercial
use of Government-finenced inventions
- 845 a necessary incentive, In most cases, to

- private development end commercializa-

tlon. Overwhelmingly, they favored a
policy of granting title to contractors
without discrimination on the basls .of
size or {ax statute. The risk of monopo-
lization was judged to be minimal or
nonexistent, .

I recognize, however, the underrepre-
sentation of smali research companies in

Federal R, & D. eontracting in spite of -

their "disproportionate coniribution to
fridustrial innovation generally. Com-

mercial developsnent of inventions made

in universify laboratories Is especially
dependent on thelr belng available for H-
censing on aitractive terms. Allowing
these instilutions to acquire title to their
inventions builds upon the precedent fol-
lowed by the Defense Department In
nearly three-quatters of {ts B. & D, con-
tracts and brings us eloser to a uniform
patent polley, ¥For these reasons, I urge
my colleagues {0 support the University

end Small Business Patent Procedures -

Act. 'Y

any thae I have remaining.

Mr. LONG, Mr. President, how much
time remalins?

The PRESIDING OFFICER, The Sen-

‘ator has 12 minutes remalning.

Mr., LONG. Mr. President, the argu-
ments that have been made by the spon-
sors of this legisiation——

The PRESIDING OFFICER. Does the
- Senator from Kanses yleld to the Sen-
ator from Kanszzs vield to the Senator
from Lauisiana?

Mr, LONG. Mr, President, I meant to
ask how much time ¥ had remaining.

The PRESIDING OFFICER, The Sen-

_-ator from Loulslana has no time rematn-

ing.

‘Mr. DOLE, The Senater from Lou- '

1sia.na can have my iime.

Mr. LONG. One minute please.

The arguments made by the sponsor
of this legislation are that you ecan de-
velop a product better if someone has a
‘monapoly than you gan if it is in &.com~

petitive situation, Basieally, My Presi-:

Mr. DOLE. Mr. Fresident, I yield back -

(No. 477y D-9 -

dent, that is an argument that monop-.
oly Is better for the ecouniry than is:

competition. In my judgment it is ridies: -

ulous on the face of it.

‘The idea where the public spends tens
.of miHions of dollars or maybe & hundred.
million dollars to develop a product and
you can glve sammeone & monopoly so0 he
-can charge anywhere from 10 fo 100
times the cost of manufacturing the
thing is ridiculous on the face of it."That.
is the mercantile theory, when the king.
would anthorize someene fo manufacture -
a product and nobody could compets.

If this Senate thinks that mercantilism
is better than capitalism, let them vote
for thls hill, If they helieve that competi-
tion is better than monopoly, then they
ought to vote against the bill,

Mr, DOLE. The Senator from Kansas, .
on that note, will yield back the remain-
der of his time. 2

The PRESIDING QFFICER. All timg -
has been ylelded back. The bill Is open

-~observe that they perform a modest share—to- further - amendmend; If there bg He ™™

further emendment to be proposed, the: -
question is on agreeing to the committee. -
smendment in the nature of a substitute,
as amended.

The commiltes amendinent in t.he na-

ture of a substitute, as amended. was- "

agreed to,
The PRESIDING. QFFICER. The'—.

guestion is on the engrossment and the o

third reading of the bill.

Thea bilt was ordered to bhe engrossed
for a third reading and was read t.he'
thirg time.

The PRESIDING COFFICER. The bill
having been read the third time, the.
question is, Shell it pass? On this ques~

tion the veas and nays have been ordered; -~

and the clerk will call the roil .
The legisiative clerk called the roll. -
Mr. CRANSTON. I announce that the

Senator from Idaho (Mr. Crurcn), the -

Senator from Massachusetts (Mr, Ruw-

neny), and the Senator from Wisconsin -

(Mr. NeLsoxn) are necessarily absent,

Mr. BAKER. I gannounce that the Sen«
ator from Alaska (Mz. STevens) and the-
Senator from Wyoming (Mr. WaLnor)
are necessarily absent.

The PRESIDING OFFICER
Buepick). Have all Senators voted? -

The result was announCed-—-yea.s 8,

nays 4, s follows:

{Rolicall Vote No.'u Legl .

TEAB—-91 .
Armstrong - Goldweter . Nummn .
Eaker Gravel Packwood -
Baucus Hart FPell .
Bayh Hatch Perey
climon Hatfleld Pressler
" Bentsen Hayakawe Proxnire ..
Eiden Heflin - Pryor
Boren s Helnz .- Rivlcoft
Boschwitz Helma Riegle
Bradiey Holiings Roth
Bumpers Huddlieston = Sarbanes -
Burdick Humphrey Basser
Byrd Robert €. Inouye Sehmitt
nan . Jackson Schwelker
a.tee Javits Elmpson |
‘Chiles Jepsen Stefford
Cochralb - Fessebhgum Stennis
Cohen _Laxalt Stsvenson
ranston ‘Leahy Stewart
Calver Levin Stone
- Danforth . Lugsr Talmadne Lo
" DeConelni Magnuson Thurmond - ' . |
- Dole : Hathiag Tower
Domenfict . Matsunags _Tsongas
Durenbergetr = McCiure Watner
Durkin HeGovern - - Welcker
Eagleton . - - Melcher Wwilllams
Exon - Metzenbaum . Young
" Ford © Murgan © Zerinsky
Garn - - Moynihan . .
Glean, - Muskls
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NAYS—4 .
Byrd, Johnston .~ Randolph
sHarry P, Jr. Long: : S
: NOT VOTING—5 - -
:Chureh Nelson © Walop
Eennedy Stevena - ’

_passed, as follows:
8. 414

" 'Be it enacted by the Sencte and House of

Representatives o] the United States of .

America i Congress assembled, That this

. Act may be clted as the “University and
/ Small Business Patent Procedurea Act™. -

SEC. 2 {a) AMENDMENT oF TITLE 35, UNITED

.. STaTFs CobE, PaTENTE~Titlg 35 of the

- United States Code s amended by sdding
sfter chapter 17, 8 new chapter as follows:

@ OHAPTER 18, PATENT RIGHTS IN INVEN.
WITH FEDERAL ABSIST-.

_'TIONS MADE
" ANCE

“Eee,

ean0, Polley and objectlve.
201, Definltions.

#3202, Disposition of ights. - . o

- #203. March-in rights. s .
- w204, Return of Government investment.

" »205, Preference for Unlted States industry.

.. "208. Confitdentiality. o
#207. Unitorra clauses and regndations. :
#a08. Domestic and foreign protection of
federally owned inventions.
“208, Regulatlons governing Federal liceng-

©210, Resttictlons on lcensing of federally
owned inventions. .
“211. Precedence of chapber. -
ng12, Reiationship to antitrust laws.
*g 200. Policy and objective. o
“It i3 the policy and objectlve of the Con.
‘gress to usé the patent system to promote
the utilization of javentions arising Ifrom
federally supported resesreh or development;
. to encoursge maximum participation of
small business Brma In federally supported
. research and development efforts; to pro-
‘. mote collaboration between comroercial
conecerns and ponprofit organizations, in-
eluding universities; to ensure that Inven-
ticns made by nonprofli organizations and
small business firms are used in & manner
- to promote free conpetitlon and enterprise;
- ta proinote the commercialization and pubile
- avallablity of fnventiona mada in the United'
States by United States tndustry and labor;
t0 ensure thet the Covernment obisina
- sufictens rights In federally supported In-
- yantions to meet the needs of the Governs
_ment and protect the public against non-
use or unreasonshle use of inventicas; and
to minimize the costs of administering
policies in thils ares. S . -
“$ 301, Definitlons
“Asuged In this chapter—
- “{a) The term ‘Pederal agency’ means any
-executive agency as defined in section 105 of

- otstle 5, Untted States Code, and the millisry

- ..departments ns deflned by section 102 of titla

~6, United States Code. i

.. "{b} The term 'funding agreement’ raeans

‘-any contract, grant, or cooperative sgree-

~ment entered into betwell ony
agency, other than the Tennessse Valley Au-

: . tnority, snd any contracior for the performs

“.;ance of experimental, developmental, or ré-
-gearch work funded in whole or In part by

“the Federal Governmens, Such term ineludes -

.any osflgnment, substitution of parties, or
ubcottract of any t¥pe entered into for the

-tal, or research work under & funding agree-
_xment 88 herein deflned. | : .
. {g) The'terma ‘contractor® mesns ahy per-
.son, small husiness firm or nonprofit or<’

' . - ganlzation that is o party Lo 8 funding agree- .
©oncorment, ) B
T wd) The termae finvention' mesbs any ine

vention. or discovery waich Is or mav be Dat~

. title.

Federal, -

srformanes of experimental, developmen-

*to take with respect to the malters
. by the Comptroller General. .
(3} At least once each year, the Comp-
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entable or otherwige protectable under this
“(e} The term ‘pubject inventlon’ means
any tnvention of the contractor conceived or

first actually reduced to practice in the per- -

formance of wotk under a funding sgree-

- . . : - ment.
So the bili (8. 414), as amended, was E

“(2} The f{erm ‘practical . application’
means to manufacture In the case of & com-~

. postiton or product, to practice in the case of
& process or method, or to operate in the case -

of a mechlne or system; and, in each case,
under such conditions as to establish that

“the inventlon is belng utilized and that its
benefits are to the extent permitied by law or

Government regulations avallable to the
public on reasongble terms, .

(g} The term ‘made’ when used in rela- -

tion to any invention means the conception
or first actual reductlon to practice of such
invention. ’

(k) The térm 'smail buslness firm’ meana .

s small business concern as defined at section
%2 of Public Law 85536 (15 U.S.C, 632) and
implementing regulations of the Administra-

tor of the Small Business Administration.

“ #({) Ths term ‘nonprofit organizatlon’

menns universities and other imstitutions of -

higher education or an organlzation of the .

type described. in section 501(c}(3) of the '
- Internal Revenue Code of 1864 (28 U.8.C.

501(¢)) and exempt from’ tazation under

-"(a) Each nonprofit organization or smajl
business firin may, within & reasonsble-ilme

" pfter disclosure &s required by peragraph
{c) (1) of this section, elect to retaln title to-
any subject Invention: Provided, however,
That a funding agresment tney provide

otherwise (i) when the funding agreement
1s for the operation of a Government.nined

research or productlon faciiity, (1i) im excep~

tional elrcumstances when it is determiped

by the agency that restrletion or elimination

of the right to retain title to any subject in-
ventlon will' better promote the policy and

. objectives of this chapter of (iil) when i is
deterrnlned by &  Government authorliy .

which is authorized by statute or Exscutive
order to conduct forelgn Intelligence or

counterintellipence activities that the re-’

atrictlon or elimination of the right to retain
title to any subject invention is necessary to

protect the security of such activities. The

rights of the nonprofit organization or small

pusiness firm shall be subject to the provi=-

glons of paragraph (c} of this section and
the other provisions of this chapter.
*(b) (1} Any determination under (i1} of

‘paragraph (a) of this section shall be in

writing and sccompanied by s written state-

‘ment of facts justifying the determination.

A copy of each such defermination and Justi-
Recation shall be sent to the Comptroller
General of the United States within thirty

days after the award of the appiicable fund- .

ing agreement. In the case of determinations
applicable to funding agreements with small
husiness firms coples shall also be sent to the
Chief Counsel for Advocacy of the Small

‘Business Administration.

“(2) If the Comptroller General belleves

that any pastern of determinations by a Fed- -

eral agensy is contrary to the polley and

‘objectives of this chapter or that an agency's
policles or practices are otherwlise not in. .

conformance with this chepter, the Comp-

troiler Genersl shall so advise the head of -
the mgency. The hesd of the agency shall |
advisa the Comptirolier Ueneral in writing .

within one hundred twenty days of what
action, if any, the ngency hae talten or plans

troller General shall transmit B report to the

-Commtittees on Judicliary of the Senate and”™
. “House of Representatives on the manner in
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“under United States Patents or Patent Appll« .
cattons in a sibject Invention by the con-

. firras for a pericd in excess of the earlier of
five years from first commerclal sale or use S
‘of ths invention or elght years from the
“.date of the exclusive license excepting that
" time before regulatory agencles necessary &0 -

ralsed -
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which this chapter Is being implementeq

by the agencies and on such other asspects -

- @)

of Government patent poileles and practices -
with respect to federally funded Inventlons |
as the Comptroller General belleves appro-
priate. S :

“(¢) Each funding agreement with a amall

business firm or honprofit organization shall -
contaln appropriate provisions to eRectuate -

the following: -

“(1) A requirement thet the' contractor e

eral egengy within a reasonable time after. -

it iz made and that the Federal Govern=':o

ment may Tecelve title to any subject in-

- disclose each subject inventlon to the Fed- .

vention not reported to it within such time, - -

*{2) A regquirernent that the contractor
make an election fo retain title to-any sube
ject invention within a reasonable tlme after

ment may receive title to any subject tnven-

. tion in which the contractor goes not elect -
to retain rights or falls to elect rights within- -
-such time.

© “¢3) A requirement that a contract electw
ing righis file patent-applicitions within rea=
sonable times and that the Federal Govern-
ment may recelve title to any subject Inven~
tions in the United States or other countries
in which the eontractor has not filed patent -
applications on the subject Invention within

- such times,
section 501¢{a)-of the Internal Revenus Code .
L {26 U.B.C. 501(8)). e C

‘sg 202, Disposition of rights .

“(4} With respect to any invention In
which the contractor elects rights, the Fed-
eral sgency shall have a nonexclusive non-
transferable, lrrgvocable, peid-up license to
-practice or have practiced for or on behalfl

" of the United States any subjeet Invention .

throughout the world, and may, it provided
in the funding agreement, have additional
rights to sublicense any forelgh government

or International organization pursuant to. -

on awigklnos
<

any existing or future trealy or agreemment,
{5} The right of the Federsl sgehcy to
require periodie reporting on the utilization
or efforts at obiaining utilization that are
being made by the contractor or his licensees

or psgignees: Provided, any such information

may be treated by the Federal agency ss
commercial and . financlsl information ob-
tatned from & person and privileged and con-

 fidential end not subject to disclosure under.

section 552 of title b of the United States
Code. -

"“(8) An obligation on the part of the coh-
tractor, in the event a United States patent

. applcation is flled by or on its behalf or

by any assignee of the contractor, to inchuds -

_within the specification of such application
" end any patent !ssuing thereon, & statement <

specifying that the invention was made with
CGovernment support and that the Govern-
ment has certain rights in the invention.
“{7)} In the cese of a nonproft organiza-
tion, (A) e probibition upon the assignment
of rights to a subject Inventlon in the

Unlted Stetes without the approval of the-

Federal mgency, ekcept where such assigh- -
ment is made to an organization which has

g one of ite primary functions the manage-

raent of tnventions snd which i{s not, itself,

engaged in or doss not hold a substantlel

interest in other organizailons engaged In
the manufscture or sale of producis or the -

use of processes that might utilize the ln-

vention or be In competition with embodi-
ments of the inventlon (provided that such =
pssignes shall be subject to the sama pro«
viglons as the contractor); (B) & prohibition
agalnst the graniing of exciuslve licenses -

‘tractor to persons other than émall business -

obtain premarket clesrsnce. unless, on &
case-hy-case basis, the Federal agency- &p=

D.C. 20037
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proves'a longer exclusive license. If exclu~
sive field of use licenses are granted, com-
mercial sale or use in one Held of use shall -

other fields of use, and e first commercial
-sale or use with respect; to a product of the
Inventlon shall not be deemed to end the
exclusive perlod to different subsequent
products covered by the lnventlon; {C) a
reguirement that the contractor share royal-
ties with the Inventor; and (D) & require-

) ment that the balance of any royalties of
© .income earned by the contractor with re-
spect to subjeci Inventlons, after payment
of expenses (including payments to inven-
tors) Incidental to the administration of

port of scientific research or education.
. *{B} Therequirements of sections 203, 204,
and 205 of this chapter,

taln title to & subject Ilnventionh In cases
subject ta this section, the Federal agency
may consider and after consultation with the
contractor grant requests for retention of
rights by the Inventor subject to the pro-
visions of this Act and regulations promul-
gated hereunder. -
“(e) In any case when a Federal employee
is & coinventor of any invention made un-
. der & funding agreement with a nonprofit
organization or small business firm, the Fed-
eral agency employing such  colnventor is
suthorized to transfer or assign whatever
rights 1t may acquire in the subject inven-
.tion from its employee to the contracfor sub-
ject to the conditions set forth in this chap-
ter. .

..small business firm or nonprofit organiza-
tion shall contain a provislon allowing =
Federal agency to reguire the licensing to
third parties of inventions owned by the
contractor that are not subject inventions
unless such provision hes been approved by
the hedd of the agency end & writlen justi-
fication hes been signed by the head of ihe
~ .egency. Any such provision shall clearly state
whether the ilcensing may be requlred in
connection with the practice of a subject
Invention, a specifically identified work ob-
ject, or both. The head of the agency may
not delegate the authority to approve pro-
visions or sign Justifieations required by this
paragraph, : .
#{2) A Federal agency shall not requira
the llcensing of third parties under any such
provision unless the head of the agency de-.
termines that the use of the invention by
others is necessary for the practlce of &
subject invention or for the use of a work
chiect of the funding sgreement. end that
. such actlon 1s necessary to achieve the prac-
tical application of the subject inventlon or
work object. Any such determinstion shell
- .be on the record after an opporfunity for
an’ agency hearing. Any action commenced
for judicial review of such determination

fieation of such determinaiion.
“g 203. March-In rights
“\With respect to any subject Invention In.
which & small business firm or nonrprofit
" organization has scquired title under this
. . chapter, the Federal sgency under whose
Cfunding agreement the subject invention
was made shall have the right, in accordance
" with such procedures as are provided In reg-
ulations promuigated hereunder o require
“the cobtractor, an assignee or exclusive N~
- genses of a subject invention to grant & non-
exclusive, partilally excluslive, or exclusive 1=
cense In any field of use to & responsible
- applicant or epplicants, upon terms that are
reasonable under the circumstances, and if

see refuses such request, to grant such a -
eense itself, If the Federal agency determines
. that such— -

7 #{a) actlon 1s necessary because the con-
‘tractor or asslgnee has not taken, or 1s not

not be deemed ¢ommerclal sale or use as 1o -

" satisfed by the

subject lnventions, be utilized for the sup- .

“{d) I a contractor does not elect fo re-

shall be brought within sixty days after noti-’

the contractor, asslgnee, or exclusive licen--

TEXT

expected to take within a reasonable time,

- effectlve steps to schieve practical appilca-

tlon of the subject invention in such field of
use;

(b} action i3 necessary to alleviate health

or safefy needs which are not reasonably
contractor, assignee, o their
licensees; :

“{c)} actlon is necessary to meet reguire-

« ments for publlc use specified by Federal .

regulations and such requirements are not

! reasonsbly satisfled by the contractor, as-
- slgnee, or licensees; or ' :

“{d} action 1s necessary because the agree-
ment réquired by section 205 hes not been
obtained or waived or because a lcensee of
the exclusive right to use or sell any subject

tnvention 1n the United States 1s In breach
. of its agreement obtatined pursuant to. sec-

tion 205.
“§ 204, Return of Government Investment
“(a) If after the first United States patent
application I8 filed on a subject invention, a,
nonprofit orgenization, s smell business
firm, or an assignee of a subject Invention
of such an organlzation or firm to whom such
invention was assigned for licensing pur-
poses, receives $70,000 In gross income for
any one calendar year from the licensing of
& subject Invention or several related subject
inventions, the United States shall be en-
titled to 15 per centum of all income in
excess of $70,000 for that yesr other than
any such excess Income received under nomn-
exclusive llcenses texcept where the nonex-
clusive licensee previcusly held an exclusive

. . . ‘or partially exclusive license).
“(f){1) No funding agreement with & i %

“{b) (1) Subject to the provislons of para-

graph . (2), 1f. after the first United States .

patent application 1s filed on & subjfect in-
vention, a nonprofit organization, & smali

business firm, or an asignee of & subject In- .
‘vention of such an organization or firm,

receives gross income of $1,000,000 for any
one calendar year on sales of its products
embodying or manufactured by a process
employing one or more sublect Inventions,

. the United States shall be entitled to & share,

the amount of which to be negotlated but
not to. exceed § per centum, of all gross

income In excess of $1,000,000 for that year .

accrulng from such sales, .
“f2) In no event shall the Unlted States
be entitled to an smount greater than that

- portion of the Federal funding under tha

funding sagreement or sagreements under

which the subject Invention or inventilons -

was or were made expended on activities
related to the meking of the invention .or
inventions less any amounts received by the
United States under subsection {a) of this

!gectton. In any ¢ase in which more than

one subject invenflon is Involved, no ex-
penditure funded by the United States shall
be counted more than onee in determining
the maximum amount to which the United
‘Btates is entitled.

"{¢) The Director of the Office of Federal
Procurement FPoticy 1= suthorized and di-

rected to revise the dollar amounts in sub- -

sections (a) and (b) of this section at least
every three years In light of changes to the
Consumer Price Index or other indices which
the Director conslders ressonable to use.

“{d) The entitlement of the United States
under subsections (a) and {b) shall cease
after (1) the United States Patent and Trade-
mark Office 16sues & final rejection of the pat-

_ent gpplication covering the subject inven- -

tion, {ii) the patent covering the subject in-
vention expires, or (11f) the completion of
Htigation {including eppeals} in which such
& patent is finally found to be invalid.

“‘§.205. Preference for United States industry

© "Notwithstanding any other provision of .

this chapter, no small business frm or non=
‘profit organization which recelves title to any
subject Invention and no assignee of any such
small business firm or nonprofit crganization
shall grant to any person the exclusive right
‘to use or sell any subject invention in the
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Unlted States unless such person agrees that.

any products embodylng the subject inven- . -

tion or produced through the use of the sub-
Ject inventlon will be manufactured substan-
tially in the United States. However, In In-

dividual cases, the requirement for such an--.. .

agreement may be walved by the Federal -
agency under whose funding agreement the - .
Invention was made upon a showing by the
small business firm, nonprofit organization, -

or assignee that reasonable but unsuccessful -
efforts have heen made to grant llcenses on:. -

similar terms to potential llcensees that:
would pe likely o manufacturse substantially °

" 1in the United States or that under the cir-
-gumstances domestic manufacture

is not -
couumnerclally feasible,
5 206. Confidentiality

“Federal agenctes are authorized to with-
hold from disclosure to the public informa-

tlon disclosing any. invention In which the. .

Federal Government owns of may own 8
right, title, or interest (Including a non-.
exclusive license) for a reasonable time in.

order for & patent application to be filed. -
- Furthermore Federal agencles shall not be re-

quired to release coples of any document -
which fs part of an application for. patent..
filed with the United States Patent and.
Trademark Office or with any foreign patent.—
office. :

% 207. Unlform c¢lauses and regulations

“Tha Office of Federal Procurement Polley, - |
after receiving recommendsations of the Of-" -
fice of Science and Technology Policy, may -
issue regulations which may be made ap-+ .
pllcable to Federal agencies Implementing-
the provisions of sections 202 through 205

"of this chapter and the Office of Federal

Procurement Pollcy: shall establish stand-
ard funding agreement provisions required
under this chapter.
“§ 208. Domestlc and foreign protection of
federally owned Inventions ’
“Each Federal agency is authorized to— -
“{1}y =apply for, obtain, and maintaln.
patents or other forms of pretection in the
United States and In forefgn countries on |

Inventions in which the ¥ederal Govern- . -

ment owns a right, title, or interest;

“(2) grant nonexcluslve, exclusive, or par-
tlally exclusive licenses under federally:
owned patent appiications, patents, or other -
forms of protection obtalned, royalty-free or
for royaltles. or other considération, and on. |
such terms and conditions, including the .
grant to the lcensee of the right of enforce-
ment pursuant to the provistons of chapter
29 of this title as detéermined appropriate
in the publlic interest; )

“(3) undertake all other suitable and nec-
essary steps to protect and administer rights
to federally owned inventions on behalf of

~the Federal Government either directly or

through contract; and .

{4} transfer custody and administration, -’
in whole or In part, to another Federal
agency, of the right, title, or interest in any. "

- federslly owned Invention.

“§ 209. Regulatlons governing Federal Ucens- -
ing :
“The Administiator of General Services Is
authorized fo promulgate regulations speci- -

-fying the terms and conditions upon which.

any federally owned invention, other than .

‘Inventions owned by the Tennessee Valiey .

Authority, may be lcensed on a nonexclu-
sive, partially exclusive, or exclusive basis. -
“§ 210, Restrictions on licensing of federally .

: owned Inventlons

" *“(a) No Federsl agency shall gfant any

Heense under & patent or patent application:
on & federally owned {nvention unless the:

person requesting the license has supplled

the agency with a plan for development and/ - |

‘or marketing of the Invention, except that

any’ such plan msay be treated by the Fed-

_eral agency as commercial and Ananclal in-

formation obtained from a person and privi-

leged and confidential and not sublect to dig- =
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“elosure under section 352 of title § of the
_Unite] Siates Code,
"{b} A Federal ngeney shall normally
-~ grant tha right to use or sell any federally
cwowned invention In the Unlted Btates only
Ui to B lleensee that agrees that any products
<embodying  the Inventlon or produced
through thg use of the invention will he
- -manufastured substantially in the United
- Btates.

“{e) {1} Each Pederal agency mey grant

wexclusive oF parflolly exclosive licenses in
sny invention covered by a federally owned
- domestic patent or patent application only
-1, after public notice and opportunity Ior
sfiling written objections, it Is deiermined

that—

~ "(A) theé interests of the Federal Governs
~ment and the publlc will best be served by
~the proposed ilcense, In view of the appli-
“'eant’s intentions, plans, and ability to bring

the Invention to practical applicatlion or

atherwlse promote the invent!ons utiliza~

tion by the public;

©*(B) the deslred practical appilcation has
“not been achieved, or Is not likely expedi-

'."-'tiqu;sly {0 be achleved, uander any nonex~

. clusive jlcense which has been granted, or
Which may be granted, on the invention;
(G
‘lieensing Is a reascnsble and necessary ln-
centive to. call forth the investment of risk
~capital 8nd expenditures to bring the in-
‘venticon 1o practical application or other-
wise promote the inventions utilization by
sthe. puble; and )
“{D) the proposed {erms and scope of ex-~
-.-c]usivity are not greater than reaspnebly
. necessary to provide the incentive for bring-
Ing the lnvention to practical application
or otherwise promote the m'vention.s utiti-
i;zation by the publle.
“(2) A Federal agency sha!l not grant such
" exclusive or partially exclusive license under
paragraph (1) of this subsection 1f { deter-
mines that the grani of such license will
tend substantially to lessen competition or

" result fn undue concentration in any section
-of the country In sny line of commerce to -

“which the technology to be licensed relates,
or to create or maintain oiher situations

.- ineonsistent with the antitrust laws.

**(8) First preference In the exclusive or

~partislly exclusive licensing of federally”

- owned Inventlons shall go to small business
firma submitting plans that are determined

" by the agency to be within the capabilities
.of the firms and equally lkely, $f executed,

to bring the invention to practical applica-

'tion ss any plans submitted by applicants
-that are not small business firms.

- “{d} After comslderation of whsather the
sinterests of the Federal Government or

;7 Onited Stetes Industry in forelgn commerce

- will ba enhanced, any Federal agency may
. granht ezclusive or partiaily exclusive licenses
. “in any Invention covered by & forelgn patent
“application or patent, afier public notiice
“.and opportunity for fAling written objec-
C*tions, except that a Federal agency shall not
grant such exclusive or partislly exclusive
. -lleense 1f it determines that the grant of
~such lcensa will tend substantially to lessen
“eompetitlon or result in undueé concentra-
~tlon in any section of the Unlied States In

any line of commerce to which the tech- '

' “nology to be licensed relates, or to create or

" Umaintain other situations inconslstent with

santitrust laws.

“(e) The Federal agency chail maintain 2
irecord of determinazilons to grant exe!us!ve
Jor-partially exclustve licenses.

“w(fy Any grafit of a lcense shall conitain .

“guch terms and conditions as the. Federal

-agency determines appropriate for the pro-

“tectlon of the interest of the Federal Govern-
:ment and the public, ir-cludmg prov!slons for
.the followlng-

exciusive or parbially exclusive

"1G48 (7 TS, 143448} ;

- {e):

TEXT

“{1) periodic reportlng on the utitizatlon
or efforts at obSaining utilization that are be-
Ing mads by the licensee with pavticular ref-
erence to the pian submitted: Provided, That
any such information may be treated by the
Federal agéucy a8 commercial and financlal
information obtained from a person and priv-
lleged and confidentlal and not subject to

“disclosure tider section 553 oz title 5 of the

United Siates Code;

“{2} the Tight of the Feﬂeral. agency to
terminate such license in whole or in part
1f it determines that the llcensee Is not ex-
ecuting the plan submitied with its Fequest

for a llicense ana tne ltcensee cannot other~.
wise demonsirate to the satiafaction of the-

Federal Agency that it hes taken or ¢an ke

-expected to take within & reasonable fime,

effective steps to achleve practical applica-
tion of the invention;

" #(3) the right of the Federal agency to

terminate such license in whole or in part if-

-the licensee 15'in breach of an agreement ob-

talned pursuant to paragraph (b) of this
sectlon; and

T 4¢4) the rlght of 'the Federal agency to
term!nate the license 1n whole or In part il

the agency determihes that such actlon is
necessary to meet requirements for pitblic use

specltied by Federal regulations issued after

the date of the Hcense and such require-
ments are nhot reasonably satisﬁed by the
licensee. :

“§ 211. Precedence of chapter

“(a}) This chapter shall take precec!ence
over any other Act which would require a
dispaslflon of rights 1n subject inventions of
small business Arms or nonprofit organiza-
tions contractors in a manner that 1s lncon-

necessatily iimited to the following:

“(1) section 16(a) of the Act.of Jone 29

1935, as ndded by title 1 of the Act of August -

14,. 1948 (7 U.S.C. 4271{a}; 60 Btat. 1085);
“(2) section 206({a} of the Act of August 1+,

1624(g); 60 Stat, 1080):

"(3} section 501((:) of the Federal Mine .

Safety and Health Act of 1977 (30 U.S.C. 851
83 Stab. T42):

*{4) section 106(c) of the ‘National Traf-
fic and Motor Vehicle Safety Act of 1968 (15
U.5.0.1385{c); BO Stat. 721);

“{B) section 12 of the Natlonal Scicnce

Fourdatton Act or 1950 (42 U.S.C, 1871(8);
82 Stat, 360);

“(6) sectlon 152 of the Atomlc Energy Act
of 1954 (42 U.S.C. 2182; 68 Stat. 943);

(T sectlon 305 of the National Aeronau-

tics and Space Act of 1958 {42 U.S.0. 2457);
“(8) sectlon-8 of the Corl Research De-
velopment Act of 1980 (30 U.B.C. €68; T¢
Stat. 337); .
“(9) section 4 of the Helum Act Amend-

" ments of 1960 (50 U.S.C. 16Th; 72 Stat. 920);

“(10) section 32 of the Arms Control and
Disermament Act of 1961 (22 Y1.5.C. 2672; 75
Statb. 634);

*{11) subsection (e) of section 302 of the

Appalachian Regional Development Act of

1965 {40 U.S.C. App. 302(e); 79 Stat. 8);

“(12) section 9 of the Federal Nonnuclear
_Energy Research asnd Development Act of
1974 {42 U.S.C. 5901; 83 Stat. i878):

*{13) seciion 5{d) of the Consumer Prod-
uct Safety Act (15 U.B.C. 2054(d) 86 Stat
1211);

"{14) sectlon 3 of.-the Act of Aprii 5, 1944

- {30 U.5.C. 323; 58 Stat. 191});

“(16) sectiori 8001{c)(3) of ihe soiid
Waste Disposal Act (42 US C. 6981(c); #0

" stat, 2829):

"{16) sectlon 218 of the Foreign A,ssist.ance

= Act of 1961 (22 U.S.G. 2179; 83 Stat, 808): .
*{17) sectlon £227(b) of the Federal Mine:.

Health and Safety Act of 1877 (30 1nS.C.
937(b); 86 Stat. 155);

© %{18) sectlon 306(d) of the Surface Min-.

Ing and Reclamation Act of 1977 (30 U.8. C

' xzzsm) 91 Stet. 455):

-- End of Sectlon D --
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P“(IQ)“bectlo&l 21(dy of the Federay
revention and Control Act of 197¢ (1
2218(d}; 88 Stat. 1548); (13vao.

(20} =section 6{b} of the Solar hotovo}-

" tale Energy F esea.rch Development and Dem- g

onstration Act of 1978 (42 T.a.C. 5

p2 Stat. 2516); ( 5350’)
»(21) sectlon 12 of the Native Latex Com

anercielization end Economlc Development

fet of 1978 (7 UB.C. 178(j); B2 Stat. 2533);

‘andg

"(22) section 408 of the Waier Resources
end Development Act of 1878 (ia us.c.

-7873; 92 Stat, 1360).

The Act creating this chapter shall be con=
strued to {ake precedence over any future
-Act untess thai Aect speelfically clies this

Act and provides that It shall take preces -

dence over this Ast. .

*{b} Nothing In this chapter Is Intended
%o alter'the effect of the laws clied In para-
graph (a) of'this sectiocn or any other laws

with respect to the disposition of rights in- .

inventions ‘made In the performance of
funding agreements with persons other than
nonprofit organlzaticns or small business
firms.’ '
"(c) Nothing in this chiapter is intended to
Umit the authorlty of agencies to agree to
the distribution of rights in inventons made
in the performance of work under funding

- agreements with persons other than non-

profit organizations or small business firtns
In accordance with the Statement of Gov-

. .ernment Patent Policy issued by the Presi-
. dent on August 23, 1871 (36 Ped, Reg. 16887),”

agency regulations, or other appHcable reg-
ulaticns or to otherwise Hmit the authority

- of agencies to sgree to allow such.persons
“-to retain ownership of Inventions, :
sistent with this chapter, including but not -

“{d} Nothing in this -chapter sha.li be -
construed to require the disclosure of in-

" telligence sources or methods or to otherwise

affect the authority gianted to the Director

“of Central Intelligence by statute or Execu-
~.4Hve order for the protectlon of intellipence
J Bources or methods. .

“§ 212. Relationship to antltrust laws
- “Nothing in this chapter shall be deemed

"“to convey to any. person immunity from clvil

or criminal liability, .or to create any de-

" fenses to actions, under any sntitrust law.”

(1) The table of.chapters for title 35
United States Code, is amended by edding
lmmeadiately after the item relating to chap-
ter 17 the following: = .

-*18, Patent rights in inventions made with

. Federal assistance.”., .

SEC. 3. AMENDMENTS TO OTHER AcTs.'—-—-The
following Acts are amended a5 follows:

(8) Sectlon 156 of the Atomie Energy Act
of 1954 (42 U.S5.C, 2186; 68 Stal. 947) is
amended by deleting the words “held by the
Comumnission or*. .

(b} The National Aeronautlcs and Spa.ce :
Act Of 1958 is amendeqd by repealing para- -

- graph (g} of sectio": 205 (42 U.B.0. 245’?(g),

72 Stat. 436).

(¢} The Federa.l Nonnuclear Energy Re-
searchh and Development Act of 1974 is
amended by repeallng paragraphs (g), {k},
and (1) of section 9 (42 U.8.C. 5308 (g), (h). -
and (1}; 88 Stat. 1885-1891).

* SEC., 4. EfFECTIVE DaTE~This Act and the
amendments made hy this Act, shall take

- effect one hundred and eighty days after the

date of its enactment, except that the rega-
‘lations referred to In section 2, or other im-

plementing regulatlons, may he 1s.aued prior S

to that time.

Mr. BAYH.. Mr, President I move to
reconsider the vote by which the bill was
passed B

Mr. ROBERT C. BYRD I move ..c'
lay that motion on the table. -

The motion to lay on the table 3 was
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LEGISLATION

S. 414, the Uhivers-ity and Small Business Patent Procedures
Act, was passed by the Senate by a 91 - 4 vote and was sent to the House,
Hearings in the House on the corresponding House bill, H. R. 2414,
and various other pieces of patent related 'législation have been the subject
of hearings by Congressman Kastenmeier's Subcommittee, Mark-up and
recommendation of a piece of legislation-is scheduled for May 27 and 28. l

‘No conclusion can be drawn as to what recommendations ‘the Subcommittee

will make.




