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NEW THIS MONTH

Yoie for your

favorite law-related \ Ti iule of law to the fore
maovies of all time s hi )

10 NING STATEMENTS

" Colleges face lawsuits in the name of art,
the ﬂour1sh1ng ﬁeld of dlsastcr law—and

more S

'THE NATIONAL PULSE
~New challenges to Sentencing
: -cnhancemcnts loom. ALSO: Soverczgn IR
- 1nvcstrnent boom kccps lawyers busy w1th more compicx compliance.

‘ SUPREME COURT REPORT

27 Tn the term’s bnggest cases, _]U.SthCS offer lessons on Enghsh
S kmgs, courts. i - :

28 LITIGATION . = -
"~ What the jury thinks of your client will
affect howi it dcc1des the case.

ETH!CS : _
Representmg Judgcs raises umque eth1cs
con51derat10ns for Iawyers

'BUSlNESS OF LAW

Out primer helps explain the ins and outs of
cellular-speak. ALSO: Introducing new software to your firm can be
tricky business. Some lawyers find religion a righteous marketing tool.
You may not flip for Adobc Acrobat 9. Delawarc strives to be friendly
_‘_":'tO mobllc 1awycrs A .

63 YOUR‘ABA

" Qur report from the Woild ]ustlce Forum in Vienna, Austria.

ALSO: Judicial concerns get quick response from incoming ABA
President H. Thomas Wells Jr. Committee’s impact assessments

+ of association pollc1cs will be posted onhnc Read the winning essay
“in the 2008 Ross Essay Contcst o

' -:.OBITER DICTA

Woman sues afrer skimpy undcrgarmcnt offers up umntended
eycful Patron pays for lap dance in more ways than one.

" PRECEDENTS -
" “Black Sox” are acquitted but still
_ bannéd from baseball.
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i The accident wasn’t her fault. Now, she’s
If She were your Cl[ent’ ~ physically and emotionally hurt. All she
COUId She rely on yOU? wants is to turn her case over to someone
who will quickly and competently resolve thIS _
f.__-.‘matter for her. i T i

But she doesntknow these flve thmgs

1.1 her attomey d|scovers after weeks of work
that there’s a conflict of interest inv helplng her,
she has to start aII over .

2. i her attorney can't ﬂnd a key bit of lnformatlon -
she could get only a part of what she S entrtled :
to recewe _ feei S

3.0 her attorney does not use technology to _
manage the firm’s activities, her case might not
move forward expedltlously -

4 If her attomey s staff makes acmdental errors |n_ o
completing requlred court forms, she couid
‘ have her case delayed or. d|sm|ssed

3. 5. If her attorney misses a court deadl_l_ne, her-
claims could be barred and she could lose.

 Let AbacusLaw keep your practice runnlng
. efficiently, so you can do what you do best —
- effectively represent your clients.

AbacusLaw mtegrates more Iaw practlce functions than any other srngle program court rules based
calendanng for any jurisdiction, case and client management, conflict.checking, tlme/bllllng, accountlng,
and the ability to auto-fill court forms Enter data once and use it for everything. Llnked
records, forms, documents, notes and emails let you retrieve relevant information ‘
when you need it, quickly and c_ompletely _Yourentlre staff. will be mo_tlvated and .
more productiv_e. Your clients_w_il_l be impresse_d and get: the :best serVice p_oss_i_bie;

‘Cail us by July 31, 2008 and ask about the ABA specral Be sure to mentlon oﬁer code PN814
You' II be glad you dld ' : : : L :

JEasy chk Comp '



QUALMS OVER THE COVER
YOUR JUNE COVER PHOTO 18, TO SAY
the least, in very poor taste, No mat-
ter how one fecls about the action
(or inaction) of the other branches of
‘the federdl government regarding. -
“-appointment of federal judges, your
use of the milk carton to make any
point does a disservice to those who:
suffer through sn:uatlons where their
rélatives’ or loved ones’ pictures -

" have ended up on milk cartons be- i

cause they are missing, Shamé on .
you for doing so, whether to make a
point or as a weak attempt at humor.
~ Brad Rayle
“Blgomfield H zlis Mzc/z

-AVERAGE WON'TDO
" REGARDING “JUDGES: THEY’ RE ]'UST
" Like Us,” June, page 12: Inthe

movie Jurdssic' Park; when confront: *

ed with probiems besetting the
-wopening of the fictional amusement

:THE LAWFERS BENIND LAW & ORDER » BIVORGE LAWVERS JAKE NICED

FOREIGH BRANGHES BOOST FiRlE FINANG !KIIIGMI'IGI nmmwu
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‘ -researchcr? ] udges hold the hfc and
libérty of the community in each de-’
cision. We shouldn’t accept the mind-
< et that'it's OK to have them be just
like us; We need—no, we dcmand-—
them to be better.

Prosecutors and defense counsel
are.advocates for their respective
clients. The judgc has but one mas-

LETTERS TO THE EDITOR

-"termjustlcc The Judgc is the trustcc ;
“of our liberty, a ﬁdumary—not to any

political agenda or to rid society of
who they deem bad people, but -

“solely as a holder of the legal estate.

We accept all too often thatj _]ustlcc

doesn’t entér the courtroom.” .
I’'m not worried about the bad

judge who goes astray; I'm worried

8 ABA JOURNAL Augnsr 2008

_:about the }udlmal dec:smns we don t
‘hear about-—those that affect so

many lives on a daily basis, bad de-

- "cisions that don’t rise to the level of -
~ ‘appeal. We accept commonplace in
..our courtrooms, but-not on the foot- ..
. ball field. What '
picture?’

_wrong w1th that

Mark Nissenbaum ™
Reno; New. .

" INTERNATIONAL LAW IN QUESTION

THE ARTICLE “ADVICE OF CONSUL,”
June, page 24, misses the mark. As
the Constitution requires, interna-
tional treaties are indeed the law of -
the land, except to the extent they
are inconsistent with a subsequently

passed statute. The U.S. Supreme
Court simply held: First, that it,

rather than a supranational body out-

] side the U.S.; is'the final arbiter of

i§ the'interpretation: of the words and

. provisions of a treaty as U.S. law;
.and; second, that:the treaty in ques-

“tion does not prowde a r:ght of ac-

tion to individuals, -
. Reasongble pcople could argue

“either'side of the second point, but
“the first is hardly surprising or objec-

tionable.
Robert Kantowitz

- Lawrence, N.Y.

' MATTERS OF OPINION

THANKS FOR THE BACK-PAGE TRIBUTE

~ to Flag Day using the Barnerte ruling

{“Precedents,” June, page 72). Giv-
en the political climate in the U.S.
today, we all need to be reminded
often of Justice Robert H. Jackson’s

-warning against orthodoxy in matters

of opinion; and, by implication, that
religion, nationalism and politics are
matters of opinion. .

Janet C. Cook

 Arfington, Va.

CORRECTION

IN “STILL NO BED OF ROSES,” JUNE,
page 58, a Tampa, Fla., divorce
lawyer who is a partner at Harris &
Hunt was mistakenly identified as

- Nancy Hune. I—Ier name is Nancy

Harris.
The Jauma[ rcgrets the errof.




~ PRESIDENT'S MESSAGE

Sharpenmg
Our Focus

World Justlce PrOJect brlngs rule of law
to thc fore as thc h1ghest prlorlty for all

BY WII.I.[AM EI NEHKQM

ILARLY ALL OF THE AMERICAN BAR ASSOCI-
1 ation’s substantive goals contribute to
adVancing the rule of law in somie way.
1. From improving thc ]UStICC system, exX-
pandmg 4CCess to;
justice and preserving Jud1c1al
independence to assuring law-
vers' competence, ethics and
professionalism, the association
works on many fronts to
strengthen the rule of law.

This year, we have sharp-
ened our focus. By launching
the World Justice Project we,
have made the rule of law the
highest priority not only for
American lawycrs, but for
members of various disciplines
from around the world. Every—
body in our communities is a
stakeholder in the rule of law,
Leaders of various disciplines
cannot accomplish as much in
capricious, lawless communi-
tics, Multiple disciplines work-
ing togcther can do far more for
justice than lawyers and Judges.
can alone.

By bringing people togeth-
er—as we did in July at the
World Justice Forum in Vierina,
Austria (see “A Vienna Conver-
gence,” page 63); where more
than 500 people from 15 disci- :
plines and 95 countries gathered to create reglonai

Bill Neukom

multidisciplinary programs to advance the rule of law— .
we have demonstrated the value of a muitllatcral mul--

tidisciplinary approach,

At the forum; we unveiléd the project’s Rule of Law =
Index, which has the potential to revolutionize the way

governments and civil society around the world.ap- .-
pilot test of the index in Argentina, Australia, Chile,

PHOTOGRAPH BY KEVIN CRUFF |

Golumbla, Indla, ngerla, Spam, Swedcn and the Uni-
ted States, and the project plans to ran the mdcx in 100
_ countnes Wlthll‘l thf: ncxt thrcc ycars R

A CDMPREHENSIVE ASSESSMEN'I' . ' :
- DOZENS OF OTHER INDICES MEASURE ASPECTS OF THE"
‘rule of Jaw—competitiveness or human rights, for ex-

ample—but the Rule of Law Index is the first to assess
comprehensively the extent to which countries adhere

- to the rule of law. The index examines, for example,
whether a nation’s laws are fairly and efﬁmently eh-

forced, whether thcy protect the security of people dnd

. ~ property, and whether they provide an effective reme-.
“dy for violations of fundamental rights:

The breadth and detail of the Rule of de Indcx w1ll
allow leaders in government and civil somety to make
informed-decisions about where and how to invest .

" scarce rcsourccs to advancc the rule of law in their

-.communities.
Forum participants designed
- collaborative programs to
- strengthen aspects of the rule
. .of law in their communities, and
" the projece wilk provide seed
. money to launch the programs.
- At the next World Justice
.. Forum, participants will report
_.on their programs, review fresh
- data about rule of law adher-.
.. ence in a larger group of coun- .
_.-tries {as many-as 50), and
. propose programs for the next
.. year. Some. programs from the
= first round will be terminated,
some will be extended and
- some new. programs will be’
launched.
The project has hamcsscd
the power of multidisciplinary
~..collaboration and comprehen-
. -sive data collection to advance
*- the rule. of law in more strate-
. gic and creative ways.by means
. of concrete programs with
“‘measurable results. _
. We still-have much work to
~ do to'realize the project’s full
. T ' _potential, but-our first forum-
and mdcx report show that our approach is seund. In

“the comlng year, we will strengthen our relationships
. with OIganizations reprcsentmg other disciplings by
- inviting them to participate in the governancc of thc
- project as an indépendent entity;

. 'The ABA and the legal profession can be proud that

-~ we founded.the pro_lect—and even prouder that, asa .
proach rule of law reform. This year we 1mplcmcntcd a.-:

result, leaders from a variety of dismplmcs have made

i’ strcngthcnmg l:hc rule of lawa top prlorlty m

Ay;gmz'oos ABA JOURNAL 9
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7 _$50 million.

EDITED BY:JILL

_hcn-.mcn'ibers.

| of the board-.

of trustees of . . -
Randolph College needed to.

- shore up the school’s endowment
last fall, they turned to the
school’s Maier Museum of Art.

The on-campus museum at-
the Liynchburg, Va., school is re-
nowned for its. collcctlon of 19¢h S
and 20th century American art that. lncludes works:

as simply too precious to keep. : .
As at a growing number of colleges and univer-.
sities, Randolph s trustees decided to capltahzc on.

- soaring art prices by selling several pieces from the . .'

‘Maier collection, including Bellows’ Men of the Docks
- and Hennings’ Through the Arroyo, By some estimates
the sale could have brough the schéol: as much as

Instead, the school—until last year known as
- Randolph Macon Womian’s College—was hit with
-4 lawsuit claiming the sale violated the wishes of
~ the donors of the art, as well as the school’s charitable

: nonart purposes?” ..
by George | Bellows, Edward H;cks and Etnést Martm B
Hennings. But the school’s trustees saw. thc collcctlon._-

. trust.with the community. -
“The question one has to ask is .-

- . when'is it appropriate to.séllart to-

fund nonart endedvors,” says Phila-

delphia lawyer Sharon Erwin: While

the trustees of the university also

have a fiduciary obligation to their

organization; *at what point do they

say it’s in the best interest of the

- instiention to sel this art asset for

So far that question does not appear to bc an-
swered. But the issue has raised theire of art lovers
and ‘university administrators nationwide.: -

"Take the case of Fisk University. In:2005, the

‘ Nashvlllc, Tenn., school announced plans; to sell two
pieces from its famed Alfred Stieglitz Collection to
~ help the school’s dire finances. Each of the works -
'_ was valued at $8.5 million, according to documcnts :

assoc1atcd with a lawsuit over the sale. :
The works of art, 101 of them, had been donated
by Stieglitz’s widow, artist Georgia QO'Keeffe, whose

- estate intervened, claiming the donation was made

with the intent that the entire collection stay intact.
Though Fisk planned to settle the suit with the

.PHOTOGRAPH BY. KRISTINE §TRGM, PHOTQ ILLUSTRATION BY JAMIE JACKSON
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.O’Keeffe Foundation, thé parties eventu- -
ally agreed'to an art-sharing arrangement
worth $30 million: with the Grystal Bridges
Museum of American Arci in Bcntonv;lle,
Ark:whichis slated to open'in 2010,

G1ven the outery over the sale of precious
art gifts, some schools are beginning to see
the vilue of negotiating with the commu-
nity—as long as they still get their price.

In 2006, Thomas Jefferson University
in Philadelphia sparked controversy when
trustees decided to sell for $68 million the
famed Thomas Eakins painting T#e Gross.
Clinge to the Narional Gallery of Art and

the Grystal Bridges Museum. The
' medical school had purchased
* the piece for $200 after
.- the 1876 Centennial
“Exhibition; it said it
needed the proceeds
for capital projects that
would help further its
educational mission.
¥} The proposed sale pro-
% voked such a huge local out-
cry that the school’s trustees
decided to allow community insti-
tutions a chance to match the $68 million
offer. Philadelphia civic leaders eventnally
raised the money, but the incident left open
qucstlons raised about the relationship of a
communityto its art.

“Some people believe that thcre ts an
obligation to the community,” says Patcy
Gerstenblith, a cultural heritage law pro--
fessor at DePdul University: “Butit’s a
little bit difficult to find a legal-source for
that obligation unless we: go back to thc
donor’s intetit.: '

“Did the donor mtend to: beneﬁt a par—
ticular community?” she asks. “If so, then’
perhaps there is an obligation to keep
the work of art-within the community—
though not necessarily at that particular
institution but maybe to scll it wn:hm the
community.” :

Pcrhaps the real lesson for
these institutions-of higher
learning is to'be wary of d0~
nors bearing art.’ :

Schools “need tobe carcful
about what gifts they accept in ™
the first place and what restric-
tions they are willing to accept
when they take a donation
because those are exactly the
kind of things that lead to -
trouble,” Gerstenblith says.

S emStobhan Morrissey

: I DE

12 ABAJOURNAL Augiest 2068

__male wnsecracks Gngg
s ing me to serve

- dnd the otherat its athleti
center, Those Grlgg says
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.~ there! “Butin "

oy al'lOUS bar assocnanons

‘-County, 11L,, and the former ap-
" pellite lawycr—who also had
numerous jury trials under his

~belt—had only recently served
* as president of the Chlcago Bar
" Associdtion. '

But he was still worncd

;- Hyman, curljcntly sitting by ap- +

" pointment on the Cook County

- Circuit Court bench, was listed
last on the February 2008 pri-—
mary eléction ballot, and it had -

" been 12 years since someone
w1th a ]eWISh surname won. a
'ountyw1dc ¢lection.

‘ified: andhdd all this on' paper,”
" says Philip Molfese, a Chicago
i '-.'poimcal consultant who worked
“on Hymin’s campa1gn “T'told”

- him that all that was great, but -
- 'his last name ‘was gomg to bean”’ ¢

extremely hard sell.”

L judge 1'n Ménhattan, says a3t
" Sheinkopf, a pollticai consu t:

Brooklyn black
women do well.”
Los Angeles
. County voters of-
ten prcfcr candl- e
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found Michael B. Hymah ;
“highly quallﬁcd” when
hie ran for judge in Cook -

e was extremely well- quai- :
_.savs.
with a worse name if you tried.

What’s in a Na,me" Lots

dates Whose last namnies appear

~ to'be Hispanic or white Anglo-

Saxon Protéstant, says Fred

Huebscher, a-Hermosa Bcach _'
- Qalif,, political consultant. In ~
2006 he worked on ajudicial
" campaign for Lynn Olson, an

attorney whao had left the law to

“1in a bagel and sandwich shop:

Olson ran against Dzingfa "

- Janavs;a sntmg judge who're-"
-teived an “exceptionally well-
- qualified” rating from the

‘Los Angeles County Bar
‘Association. -

+“People couldn t pronouncc
that name, they didn’t know

" what [éthnic,ity] shé was; and

they didn’t know if she was a
man or 2 woman,” Huebscher
“You couldn’t come up.

1 knew we could win that race.
And thcy did. Olson, who:"

" was found “not qualified”. by
the Los Angeles County Bar~

If Hyman had a last name that‘_ ST

ﬁax nexf o yom- choice,

-.Q BRAD JONES

Q SALLY CLARK

- SerH
;Tomzsmmsr

.__Q;ANNA ALLEN

0 FF_'_iClAL BALLOT
COUNTY JUDGES

1o vote, place an “x” ingidp the

. and W1ll ruh 'u'nopposcd as

o ,‘Assomatlon won 54 pcrccnt
- of the vote. '

Names are so important in
judicial races, Huebscher says,

‘that he sométimes advises can-
“didates to tweak theirs. Hyman

says some told him he should
run as “Michael O’ Hyman '
“T wouldn't do that,” he says.

_'_Instead he devised an asso-
ciation strategy. Whilé his sur-
. name might losé him votes,
-~ Hyman thought he could win
7 if he got enough votes in the
" county’s traditionally black
“wards. He hired Wallace

“Gator” Bradley, a-black po--

- litical consultant who is well--
- known in‘Cook: County for both

his community outreach work -
and his association with the”
Gangster Disciples, one of

” . Chicago’s largest street gangs.

A convicted felon, Bradley -
“claims to have turned his life~ -
“around. Hyman took Bradley

~at’his word, and that went

‘over well with the

' a Democrat in‘the No-
U " vermiber 2008 -
general eléc-
tion. - ‘
—Stephanie
Francis Ward

PHOTOGRAPH: ISTOCKFHOTOS.COM
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'bout a week after Rob Vf:rchlck began

_ teaching his fall 2005 environmental law -

-~ course at Loyola Unlversny Ncw Orleans, _
Hurricane Katrina hit. :

‘Before he knew i it he found himself relocated and

on the cutting edge of a new legal field, -

“We went through thé environmental law book
but talked every week about Katrina,” say Verchick,
*'who, along with his class, had been moved to Hous-

ton. “There-was a lot to talk about.”

~'Their talk touched upon the numerous and varied

post-Katrina legal issues that had affected all of their
" lives but that none of them had thought to connect:
insuratice; public benefits, civil rights, domestic re-
lations, probate, indigence. But the more Verchick

" and his class talked, the more he realized they had

“ inadvertently put themselves on the. leadlng cdge i

~of the burgconmg area of disaster law.

“In the three years after Katrina, a handful of laW -

'schools around the country have begun offering
* disaster law courses and clinics, studymg the ways

pcople are harmed by—and the Wways the' legal Sys-
tem addresses=—natural disasters, The: pubhcation o

of several new lega! texts in the field i is spurrmg
seven more mtcrest

DISASTER'S DISCIPLES

Laur1e Morm, who has taught d1sastcr law at thc

- University of the District of Columbia’s David A.

Clarke School of Law, likens post-Katrina awareness

" to'that of the Vietnam ‘War era; when she and her

peers were inspired to become politically active by
the social unrest that surrounded them.

“Therc really hasn’t been a period like that since,”
she says. “No movements, no mass demonstrations.
I—Iurncan_e Katring came along arid changed all that.”

Before Katrina, Morin says, riost students hadn’t
been exposed to discrimination and hadn’t realized
that civil rights work was still relevant and necessary.
Katrma was the “dlsonennng moment” that threw
the students previous ideas about the world out of

- whack; she says, and allowed them to view starkly

how-disasters can affect vulnerable populations. -
Many also came to realize that Katrina brought to
light the dire cifcumstances these communities
were already facing | befére the storim.

Morin and Verch1ck have seen'no letup in stu-

'dent intercst in disaster law. And Whnlc neither is’

hoping fof another Katrina anytime so06n, both say -

* they would like to see their students take what they
learn in thc classroom and put; 1t to good use in the
. real World - :

—Arin Greenmood
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Acqui-ttmg Tlme

After Appmﬂdz new: challenges to sentencmg enhancements emerge

By mnnk'_n'g'u:ssu "

HIS TIME AROUND, THE U.S, SUPREME
Court took a pass when it was tossed the
latest hot potato in, federal sentencing
cases; Thie cotitt declined in March to -
take 7.8, v. Hurn, in which the 7¢h’ U.S.
Circuit Court of Appeals at Chicago upheld alower- -
court’s decision' to add time to a deféndarit’s sentence
for possessing crack cocaine—even though the j jury
acqmtted him of the charge: .:.,....-

" But as with almost all federal sentencmg 1ssues smce

Apprendi v. New Jersey, the witershed 2000 sentencing

decision,it’s only a matter of time before the high court.

opts to take on the issue of sentences mcreased on the

" basis of acquitted conduct, experts say.

- “Somehow, some way, the Supreme Court is going to
" have to-deal with. this issue,’
law professor Douglas Berman, an expert on sentencing
law and policy. “It’s inevitable,”
~helped to draft the cert petmon in Hurn. :

That an individual could'be punished for a crime fort -
which he or she was acquitted may surprise many. But ., ...

it is an ‘established practice codified into the miscella-

. neous sentencing provisions of the U.S. Code of Crim-= |~ .,

inal Procedure that “no limitation” shall be placed on
the information a judge may consider at sentencing,
In the case of Mark Hurn, police executed d%earch
. warrant at his Madison, Wis., heme in June 2005, seiz-
ing 450 grams of crack cocaine, 50 grams of powdered
cocaine and more-than $38,000 in cash, At the tlme,
Hurn admitted to being a drug dealer. He even '
- showed police where some of the money and drugs .
were h1dden ' :

GONFLIGTING TALE UNFOI.DS
AT TRIAL, HOWEVER HURN TOLD A DIFFERENT STORY. '
He said the drugs found at his home weren’t his; they

- belonged to others who lived there and used it to store - "

their stash. 'Hé said he claimed ownership of the drugs

at the search because he was afraid the real owners

would hure him'if he didiw’t, .
The jury bought part of his story, but not all. Hui

was convicted ‘of possessmg with the intent to distrib-

ute the powdered cocaine, the lesser of the two charges

punishable by a 27- to 33-month prison term under fed- .

eral sentencing guidelines.

But hewas acquitted of the far more serious charge R

: of possessmg ‘crack cocaine with intent to dlsmbute
Whlch cames a gmdellne sentence of 16 to 20 years
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* says Ohio State University.
adds Berman;who- ..i.,. 7 -

wicharge!:
. Singe 1949 in

. Yor#k, the Su-
o preme COHIt

.»upheld sentenc-
* uncharged or

_acquitted
i gons "

PHOTOGRAPH CDURTESY OF OHIU STATE
UNIVFRS]T“’M[CHAEL E. MORITZ COLLEGE QF LAW

At sentencmg, Hurn sought Iemency but prosecutors

. ‘asked for 20 years,: cmng, among other thlngs evidence

in the trial suggesting hc was probably guilty of crack

‘possession, even though he was acquitted of it.

U.S. District Judge John C. Shabaz sided with the

i prosecunon, saying that despite the jury’s verdict, the
-.government had proved by “clear and convmelng evi-
~denee’” that Hurn was guilty of possessmg crack:co-
- caine. [e sentenced Hurn to 17% years in prison, just

below the midpoint of the gu1dehnes range for a con-

. .viction on.both.charges.

The, 71:h Circuit affirmed, even while acknowledgmg '

" ‘that the sentenicé was based “almost entirely” on dc-
quitted conduct: It said the evidence “amply support-
~ed” the wrial court’s finding that Hurn was guiley of the

ctack possession charge, even without Hurn’s acknowl-
edgément that the drugs were his at the time of his ar-

.-rést; It said Hurn's admission that he allowed others
to store drugs at his home was ev1dence enough to war-

rant 4°conviction on
the acqmtted

Williams v, New

has consistently :
.:.Douglas

ing based on Berman







dct. The court reiterated the prin-

ciple in'1997, when itheld in I.8.
: v Watts that a convicted drug dealer
- could be: subjccted to'an enhanced

- sentence for possessing a firearm'in .

-connection with the drug offense,
even though the defendant had
been acquitted on the Weapons
‘possession charge. :

The court said a scntencmg ]udgc

"rnay consider conduct for which a
-defendant has been acquitted, so’

“long as the conduct has been proved
‘bya preponderance of the evidénce.

1t’s not known -how often acquit-

" ted conduct is factored into a-defen-

-dant’s s sentence. But after Wazss; -
some experts say, enhanced prison

'sentences based onacquitted con- "

. duet have become almost routine.
‘Particularly in high-profile cases; -

a defendant, knowing that a jury is.

likely to: rcturn a spht vcrdlct Thcn, _'

20 ABA ]OURNAL'AIJgﬂSI 2008

' THE NATIONAL PULSE

- if the defendant is convicted on

some of the charges, pr‘os_ec'utors"wiil_
séck an enhanced sentence based on
the acquntted conduct, and ]udgcs
will often agree. """ -

While a few trial judges have dc—

clined to includé acquitted: conduct 5

in their séntencing décisions; &

perts say, no federal appcals_courti'.'_ 2

has affirmed a constitutional chal-
lenge to the practice in the 11 years

_smce Warts.

“Tnfagt; one appcals court has re-

“cently gone so far as to hold thata -
*judge mdy not categorically exclude
-consideration of' acquitted conduct
4t Semcnmng In an unpubhshcd
Aprll I per curiam’ epinion; the' -
Richrnond; Va.-bdsed 4th TU.S.: Glri :
cnit Cotirt of' Appf:als vacated the ™"

E .;_4%—year sentence given 4 Vu'gmla
-prosecutors will typically OVerChargc '

man convicted of consplrmg W laun:
der' money. The court said in ¥/. . 9.

]&mga that the scntencc faﬂcd to re--'_

flect addifional prison time for drug
trafficking charges the | JUIY had ac-

~quitted him of.

Some experts say the use of ac-
quitted -conduct to enhance a sen-
tence violates the spirit—if not thc
letter—of the double jeopardy .

“clause, wi'uch prohibits- trylng a dc-
- fendant twicé for the same crime.

~ “When someone is acquitted. of an

offense for whatever reason, that of-
fense ought not to.be usable against .
that p"crson to increase his or her sen-
tence,” says Georgetown UnlvchItY

law professor Paul Rothstein. o
~ But others have no problem with
the practice, as long as the crime for
which a defendant has been convict-
ed has been proved beyond a rea~

sonable doubt and the sentence
doesn’t exceed the statutory maxi-

mum for the convicted offense—
which was the case in Hurn.

+ Judges sho_uld have broad discre-




tion to consider a variety of factors . -

at sentencing, including information
about a defendant’s background,

character and.conduct—even criminal -

charges for which a defendant may

have been acquitted, says Vanderbilt

University law professor Nancy King,
a former state prosecutor who spe-
cnalxzes in scntencmg issues.

STANDARD OF PROOF AT ISSUE

IF THERE’S A PROBLEM SHE AND. .
other experts say, it rests with the
prcponderance of evidence standard

governing the use of such conduct or |-

the draconian penalties that accom-

pany certain drug offenses under the '_

federal sentencing guidelines, -

University of Florida law professor :

Michael L. Seigel, a former federal:

prosecutor who spcmahzcs in crimi-~

nal law and white-collar crime, says,
- he’s not alone among academics and

former prosecutors in thinking that ...
the standard of proof for'considering:

acquitted conduct at sentencing
should be raised, the penalties for. -

most drug-related offenses should .~ -

be reduced, and all mandatory mini-

mum sentences for nonviolent drug,

offenders should be eliminated. - -

Some experts, including Berman, .
say the constitutionality of the prac—
tice has been called into question by
. thé court’s most recent pronounce-
" ments on the right to'a trial by jury
and the limits of the federal sen--
tencing guidélines, beginning with
Appreddi. The ruling held thata de-
fendant’s seritence cannot ordinarily
be increased beyond the statutory
maximum without a finding of fact
by a jury. In-2003, in U.8.-v. Booker,
the court held that the once r1g1d
federal sentencing gu1dehncs are
only advisory. ‘

That thé practice continues desplte
these recent-decisions regarding the
importance of jury determinations in
sentencing troubles Beérman::And -
some appellate judges are showmg
signs of misgivings as well.- :

Last October; a three—Judge panel
of the Cincinnati-based 6th U.S.

Circuit Court of Appeals was about' .-
to reverse an enhanced sentence:” 7 ¢

based on acquitted conduct in .5

v. White, when another panel of the /|

_same court did; jUSt the opposite ina, -
- different case. The first panel then

agrced to affirm the senitence it was

about to reverse in Wiize, but invited -

the defendant to seck en banc re-
view on the question of acquitted
conduct as a sentencing enhance-
ment in.view of Booker. .

on its invitation, and the full 6th

* Circuit agreed to rehear it. The case

was argued 1n early June.

If the fulI 6th Circuit breaks w:th
other circuits and finds constitution-
al problems with the practice, the

. Supreme Court will almost certainly -
have to settie the matter, once and

The: defendant took the baﬁelﬂp i for all. I

The Umversuty 'of

Alabama School of LaW

¢ In addauon fo his coﬁnﬂess contnbuuons to the‘- ]
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_THE NAT‘IONAI_J PU,L'S'E

Overseas .Vers1 ght

Sovere1gn mvestment boom keeps lawyers busy W1th more complex comphance

BY: DEBBRAH L. BOHEN

HERE THE WORLD
economy goes,
American law
firms follow.
These days,

much of the action/in global -
finance is coming from oil-rich
--and developing countries in Asia
‘and the Middle East that are
pouring their bountiful equities .
into 1J.S. ahd Western European
businesses. (See “Going for Gold
in the Gulf,” February, page 18;
and “Wise in the Ways of. the
World,” June, page 16.)
. Sovereign wealth funds——-
state-run investment arms now -
flourishing in:the Middle East—"
aré bloated with reserves frofi oil
wealth and industry, SWFs con— "
trol dn estimated $3 trillionin 1n-
vestments and dre: progected to-be
worth five times as much’in 10
years, accordmg to'the Interria-.
tional Monetary Fund. = *
In burgeoning economies suc

s China's, large state-backed

- 'companles have been scrambling
to take advantage of the cheap 1.S. dollar
by attempting to acqunre U.S. concerns, :
such as energy ccrporanons and 1nvestment '
banks. S

- As those state-run funds keep purehasmg

stakes in ' Western businesses, officials in the_.-
United States and the European Union wor-
ry “about the national secitrity rigks of buyers -
50 closely tied to.foreign governments—es-i -
pecially in the aftermath of the Sept. 11 ter- -

-rorism attacks in the U S and s;mllar attacks

in Europe. B -
~Those concerns’ prompted Congress last
year to expand and fortify the Committee
on Foreign Investment in the United States—an
© interagency panel that reviews foreign investment and
national securlty implications. And that, in turn, has fu-
eled a surge in complidnice work for laW practlces spe—_
cializing in foreign investment, -~ -
© Sepr. 11 changed the process “from an obscure ac-
tivity frequently associated with defenseto a mulei-
- industry, multisector focus,” says Mark E. Plotkin, a

22 “ABA JOURNAL Augnss 2008

AFTER 9/11 THE
WORK WENT FROM

~*AN-OBSCURE AC-
- TIVITY ASSOCIATED
WITH DEFENSE TO
A‘MULTISECTOR
- Focus.

- Washington, D.C.-based
partner at Covington & .-
Burling who runs the firm’s

. foreigninvestment com-

| - “pliance practice.

- Paul Q. Gagnier, a part-

“ner with the D.C. office of
Bingham McCutchen who -
specializes in telecommuni-

_cationg deals, says roughly a
fourth of his time is spent
‘on_such.compliance work,

.- compared with just 5 per-
cent five years ago.

“Today, savvy acquirers -
“think about this scuff up
front and engage national
“security counsel earlier in
the game,” says Gagnier.
“The worst thing is not to
think about it at all, sign a
merger agreement and have’

"to play catch-up.” :

. The CFIUS process was
established in 1975 to assess
the risks of foreign acquisi-

- tions to.national security.

.. In 1988, President Reagan :

++,° .brought'the panél under
pre31dent1al oversight, ;

. CFIUS was at first prlmarﬂy
concerned with defense-related
-transactions, such as a foreign.

" buyer attempring to:acquire a -
stake in-a U.S: conglomerate.
with.a'weapons. subs;dmry .

But CFIUS, which is chaired
by the Treasury Department; now
includes repiesentatives. from 12 .
.agencies, among them the depart--
ments of State, Defense and

Commerce. In February. 2003,
the, Department of Homeland

Secunty was given a seat. . :
Last October, Congress passed the Forelgn Invest- :

ment and National Security. Act, which added Energy ‘

and Labor department representatives to CFIUS and -
mandated the designation-of a lead agency for-each cov=
ered transaction; FINSA also broadened the definition -
of “critical infrastructure-deals™ that would fall under.

CFIUS review. The committee now reviews invest- -

—MARK PLOTKIN

PHOTOGRAPH BY RON AIRA




ments in a variety of industries, including those con-
cerned with telecommumcanons, transportatlon net-.

works and cyberisecuricy:

. ch1slat1on similar to FINSA is also bemg con51d-
ered in parts of Western Europe. Late fast year; for- .+
instance, the German government introduced a.pro- -,
posal to amend the German. Forclgn Trade Act to.es— .,
tablish a control mcchamsm o restrict:the mﬂucncc

of formgn investors.

A TURNING POINT -
AFTER 9,:'11 TI—IE FIRST TRANSACTION
that raised security.concerns was an .

aborted deal to'buy Global .Grossing, :
the U.S. telecom gianc that filed for-. |

bankruptcy in early 2002, Global- .-
Crossing filed-a letter of intent to
sell control to-a joint venture of
Hong Kong-based Hutchison
Whampoa and Singapore chh-
nologies Telemedia: 2

CFIUS made clear is Would not
give the deal the green light and
Hutchison Whampoa withdrew. its
bid. In: 2003, Singapore Technoiogics
purchased the company on.its own
out of bankruptcy : :

STt was a turning point bccause up
to that point, foreign-investment in
telecoms had been kind of sleepy,”
says Plotkin, who represented Global
Crossing: “You had a real concern
within CF IUS There was an entire-
ly new view.”. -.

In June 2005 the state- backed
Chinese conglomerate China Nation-
al Offshore Oil Corp. bid $18.5 bil-
lion for the American oif. company
Unacal. But the deal was killed by
bipartisan opposition in Congress,
partly due to concerns over national
security. Despite the Chinese firm’s
willingness to submit to a CFIUS re-
view, Unocal was ultimately pur-
chased by rival bidder Chevron.

Then in March 2006, Dubai Ports
World—a helding company owned by
the government of Dubaiin the Unit-
ed Arab Emirates—acquired U.K.-
based Peninsular & Oriental Steam:
Navigation Co. in a highly publicized
deal valued at about $7 billion. .

Because Peninsular &:Oriental
operated ports in-U.S, cities such as
New York and Miami; it came:under
CFIUS review. Despite the com-+
mittee’s nod of approval; Congress

latched on to the issue. Worried over the UAE s.report- .
¢d.-financia] links to the-al-Qaida terrorist.network, ic.
publicly questioned the review. process. DP.World re- ...
sponded by divesting its 11.S. port holdings, but politi-
cians on both sides of the aisle remained dissatisfied. . ;
The controversy led to the passage of FINSA;

“The genie:of congressional intervention was let out
of the bottle,” says.George Kleinfeld, who specializes in
GF.IU-S work.as counsel in the Washington,._D.C., _office_.

.,-'_".I‘ve séi_d it”before, ahd N
| will continue tosayit:
- Asthe leader in the field, - -
| the American Arbitration
| Association {AAA) is commit-.

resolutlon (ADR) serwces

'-Thls commltment is made
what stands behind me—-our '
_ fu‘{ure of ADR It |s a future _

fbunlt on technologlcally
: enhanced ADR serwce

. provide onfine ADR solutions.

' admlnlstra‘[toh for bo‘[h

- "Welcome to the future of ADR "

ted 1o delivering fast and
eﬁecttve alternatlve dsspute
p055|ble [argely because of

s&zeab[e mvestment in the

dehvery AAAS tec !
infrastructure enables us to-

like never before; Solutions
such as onhne case_flllng-and

arbltra‘uon and: medlatlon Onlme elections and voting sennces Arid web-

 based training and educatlon The future of ADR is indeed now. To. fmd out
_more about the AAAS onlme ADR serwces VISlt us at WWW. adr.org

@ Amerlcan Arbltratlon Assoc1at10n

Dzspuze Resolutwn Services Worldwzde
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" of Clifford Chance. “You now have to deal at a political

level-as well as'a security level-“making sure people re-
‘ garded as stakeholdersin Congress feel that You’re Ie- . .

spectlng them by mformlng them of your plan

I.ENGTHIER REVIEWS NEW REGULATIONS
REVIEWS THEMSEIVES HAVE:BECOME LONGER AND MIT-
igation agreements negotiated asa condition for ap— '
proval have’ grown, according to David Marchick, a -
managing partnerwith the Carlyle:Group, a-1:@. based
global private equity firm. Marchick, a former CFIUS
.attorney with Covington & Burling and an ex-member
of the Clinton administration, co-authored. the book
U.8" National Seciirity and F orezgn Divect Tnivéstmints
Filings rose dramatically in the wake of DP World,
according to 4 January 2007 study Marchick conducted

partisan public: P icy research: grdup

. What makes me comfor‘table’?

Customaze your stay at myaffinia.com -

1866.AFFINIA | ‘affinia.com . . :
164 EastSupenor St. I Chlcago, lL 60611

“passive investment, which is
strictly hands-off. - he

increase clarity and make addi- -

for the National Foundation for American Policy, a non-

I'thoose the'piflow on iny bed, anda putter 'to practu:e my A" Qame k
Its not Just everything | need. It's everythmg Iwant Thats My Afflma

".Chicago 1. New_.‘(ork'i Wa:e.h'sngtnn Dc -

f

view aftera deal has been finalized.”

To help codify the process, the Treasury Department ‘
introduced a new. set of regulations in-April that-will -
lend ciarity to the procedures. They include guidelines-
allowing greater interaction between law firms:and the
committee prior to'a notice:being filed,-as well as clear
definitions‘as to'what exactly constitutes a controlling -
stake by a foreign acquirer—anissue at the heart.of ..
CFIUS concern. A-controlling stake gives the buyer:
certain privileges; such as voting rights or influence:
over management, compated to a

. “The proposed regulatlons

tional i 1mpr0vements based on ex-
perience,” said the Treasury Department s: Clay

B --Lo'wer}'r,' assistant secretary for international affairs, -

in a statement when the proposed regulatrons were

teleased:

 Nancy McLernon senior vice presrdent for the

._Orgamzatron for International Investment, which rep-- -

resents U.S. subsidiaries-of ﬁrms based abroad wel-

"> ¢comes: the-new rules. -

. as a hopeful roadmap 1o forergn in-
vestors in terms of the types of
information that needs to be sup-
plied to CFIUS and the types of
transactions that need to go before
CFIUS,” she says.
‘Still, lawyers say more time is

‘now spent on front-end due dili-
gence, often to determiné whether
a filing should be‘made at'all. This
includes reaching out to the CFIUS
agencies that:might have concerns
over 2 deal in a particular sector, as
well asseeking opinions from legis-
lators on Capitol Hill. :

“We try to do that with any trans-
action of merit,” says Covmgton &
Burhng s Plotkin, ;

In fact, many law firms are tout-
ing their CFIUS expertise. A bro- -
chure on the CFIUS practice at - -
DLA Piper, for example, features™
former House Majority Leader ™
-Dick Armey—a Republican who
speeialized in matters of homeland
security—as a lead member of its
CFIUS team. .

i - “There’s-a much- broader aware--
ness in thé:venture [capical] com- -
munity;.especially,about this;”
says Bingham McCutchen’s
“Gagnier; “A:decent amount: of s

" my practice is really talkmg in-
vestors:off the ledge s B ceen

- “Wesee it..
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1 aximizeilabe Hous
with Dell’s Technology Tips

Office pErOT The average small law office carries a heavy burden, juggling the needs of your dients and the realities
of owning your own business. To do the job right, you must focus every possible moment on client service.
PAYCHEX Makeng smart use of technology can help you and your staff become more effective, efficient and
productive — uldmarely boosting profits. The key is to deploy technology strategically. Fach purchase
CHASE " should fit into a larger plan aimed at boosting productivity and profitability.
; Paymentech To maximize the value of technology investments, Dell offers these simple rules:

1. Develop an IT strategy
Create a plan focused on making every attorney more productive. Make sure all the technology
is complementary and delivers business value. Software applications must be compatible,
Cutting-edge technology might be appealing, but most firms would benefit from proven
solutions from mainstream software providers, such as Microsoft and Oracle.

o W 2. Help Protect Data
Sprint & Every computer user has lost data— either because of operator ettor, power failure or technological
hiccup. Law firms must protect themselves against catastrophic data loss by backing up data at least
“ InterCali’ once a day. Scalable data backup systems are critical to avoid disastrous data loss that can waste time
J and threaten results,
L sramwoon 3. Realize the Value of Uptime
Spg abess el To maximize efficiency, attorneys can no longer draft their briefs on a legal pad. They need continuing

access w information — in the office, on the road, from hormne, Delivering this much uptime requires
reliable technology and a network thar facilitates remote access. Deploying a Virtual Private Network
may cost a little more, but it will deliver significant results and generally pay for itself in efficiency
within months.

Dell offers more advice on how lawyers can increase efficiency
through Dell’s Small Business 3604 website at DELL.COM/SB360.
To take advantage of the Dell discount for ABA members, call
1.800.308.3355 or visit DELL.COM/ABA. 1.800.308.3355

DELL.COM/ABA

There was a tl Me when walking and chewing gurn was the quintessential definition of

multi-tasking. Those days are long gone! Today, if you're not juggling a couple communicationé fools
while walking — no, make that running - through your day, you ook like you're coasting. Inthis issue of
Member Advantage Quarterly, our companies have focused on ways their products and services can save
you time. What you do with that extra time is your choice... maybe just sitting while you chew that gum.
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_ SUPREME COURT REPORT

The Hletory Boys

In the term’s blggest cases, the ]ust1ces offer lessons on Enghsh kmgs and courts

| 'gv_ml'n G 'sttnct

_FOREIGN VISITOR WHO CA.ME TO SEE THE -
U.S. Supreme Couirt during the final days

- of this year’s term might have walked away
thinking the U.S. Constitution was written,

ned 1o this country on a sailing ship.
In the term’s two most momentous decisions—on the
reach of habeas corplis and on the
meaning of the Second Amiend-
. ment—the justices delved deeply -
into English history, determined -
" to show how those legal concepts
were originally understood.
Speaking from the bench, as
well as in their written opinions,
they quoted English precedents
and writings from the time.
- History proved an uncertain -
- guide, however. While all the
" justices-said they relied on the
original understanding, they
" split 5-4 in both cases on how
to interpret it

THE REACH OF HABEAS
IN THE HABEAS CORPUS CASE,
- Boumediene v. Busk, Justice
- Anthony M. Kennedy cited .
English cases involving Spanish
- sailors and African slaves who
_sought their freedom through a.
writ of habeas corpus, This sug-
gests the right to habeas corpus
was not limited to English sub-
jects or to the sovereign terrn:ory
of England.

Kennedy said the ° pr1v1lege of the wiit of habeas cor- -

pus” was one of the fundamental protections for liberty
“written into the Constitution. And since Congress had,
. not suspended it; he said it extended to the prisoners
-who have been held as lang as six vears at the U.S.
_ Navy base at Guantanamo Bay. _
- Indissent, Justice Antonin Scalia said there were no

L early English cases showing that the nght to habeas cor-

- pus extended beyond the sovereign territory of the

L crown, and it certainly: did not extend to prlsoners who
T were captured and held by soldiers.

+ - In the Second Amendment case, Dzsmaf of Golumbza :
0. Heller, Scaha devoted most of hIS 64—page opmlon o
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. That éxperience, in turn, led fo the’ ‘Glorious Rev~-
- olution and the adoption of the Engltsh Bill of Rights

by Enghshmen in'the 17th century and car—' '_ :

- glish'subjects,” Scaha said. The Second Amendment

th.el ozrig’ins"of the tigh't to keep éujtd _bear_ arms. He
talked of the Stuart kings and how they used their -
militias to confiscate the weapons of the populace.

in 1689. .
“By the time of the foundmg [of this country] the
right to have arms had become fundamentai for En-

protected “the inherent right to
self-defense,” he said, and that
means it is unconstitutional for

‘bid homeowners from keepinga
~handgun.

Dissénting, Justice John Paul
‘Stevens said Scalia’s history was L
“flat wrong, and his opinion ig- Eﬁ%}

nored the text of the Sécond
Amendment Its intent was to

‘tia” in each state; it did notex- .

‘The clerk of the crown reads the newly adopted. Bill
of Rights to English monarchs William and Mary.

“tend to firearms for personal use,
he said. '
~ ‘Northwestern Uruversny law
'professor Steven Calabresi has
- insisted the court should rely on 3
history as weil as text in decidin
constitutional issues,
“Originalism does not resolve
- all the issues conclusively, but it
does narrow, the range of dis-
puitable issues,” says Calabresi,
. -a former Scalia clerk and a co-
founder of the conservative
Federalist Society.
 The court left much unde-
c1ded about the scope of the constitutional right to
“keep a.gun.-“The big question is: Is this like the First }
- Amendment and the freedom of speech?™ says John -
Eastman, dean of Chapman University School of Law.
- The First Amendment prevents government from re-
quiiring authors or publishers to register and obtain a
license before pubiishing. If the Second Amendment =
right to a gun is akin to the First Amendment right to
- free speech, National Rifle Association lawyers could
claim that licensing and reglstratlon laws for f"lrearms
-are unconstitutional. -
Justlce Stephen G. Breyer said'in d1ssent that the de-
cision “throws into doubt the const1tut10nahty of gun
-laws throughout the nation.” ‘

PHOTOGRAPH! BETTMANN/CORBIS




" Sealia tried to allay this concern. Th'e.right to self- de— o

fense is “not a right to keep and carry any. Weapons
whatsoever in any manner whatsoever for whatever
purpose,” he said. Felons and the mentally ill. may be’
demed guns, he said, and weapons may be proliibited
in “sensitive places such as schoois and government
buildings.”

A threshold question- remains unresolved The court’s .

dec151on -did not extend the Second Amendment to

states and cities. Smce the District of Columbia is not
a state, the court had no need to decide whether the
Second Amendment was 1ncorporated to the states by.

punitive damages Just;ce David H. Souter agreed
Exxon was guilty of reckless conduct for permitting 2
known alcoholic to pilot a supertanker in treacherous
waters. But the 1989 oil spill in Alaska’s Prince William .
Sound was an accident, he said, not a malicious or delib-
erate act. The 5-3 majority ruled punitive damages in
maritime cases should be limited to the actual economic’
losses. That translated to a punitive award of $507 mil-
lion, about one tenth of the _]I.IJ.’Y s. verdlct more than 2’
decade ago. -

Justice Samuel A Ahto }r an Exxon stockholder, sat

out the case. His absence rnay have cost the\company

ORlGINALISIVI DOES NOT RESOLVE ALLTHE ISSUES CONCLUSIVELY BUT:

IT DOES NARROW THE RANGE OF DISPUTABLE ISSUES

the 14th Amendment as they have done w1th Other
amendments in the Bill of Rights. = -

But the answer should not be long in.coming, since
NRA lawyers quickly filed suits to challenge ha_ndgun
bans in San Francisco.and. in Chicago and its suburbs. -

“That’s the next case to come up, but I think it’s a-

- foregone conclusion” the Second Amendment will be -
extended to states and cities, says Washington lawyer
Alan Morrison, who worked on-D.C.’s.appeal in. Heller
before he left after a reported dlsagreement with the
city gévernment. “Thebottom line is this looks like'a -

- full-employment decision for lots of gun lawyers.and .

- state, federal and mun1c1pa1 lawyers—but not mc[ud—
ing me.’ : : . '

SURPRISE RULINGS FOR EMPI.OYEES
THERE WERE OTHER NOTABLE DEVELOPMENTS COMING
toward the end of this past rerm. In something of a sur-

prise, emplovees won nearly atl the job discrimination -

. cases, In Meacham v. Knolls Atomic Power, the court bol- .
stered the rights of older workers, rulmg emplovers bear
~ the burden of provmg they relied on “reasenable factors
other than age” if layoffs d1sp1ropottlonatel';,r affect em-
ployees who are overage 40,. . =t -

In Gomez-Perex v. Poster; federal employecs l1ke those
in the private sector, wete told that they could sue if-.
- they were demoted or otherwise retaliated: agalnst after
complaining of discrimination. -

The court strengthened the law agamst ramal blaS
in the workplace in CBOGS Wast Inc. v. Humphries. The.
court cleared the way for a black assistant manager.of' a-
Cracker Barrel restaurant near Chicago to sue for retalia-
tion. Hedrick Humphries alleged he was fired after
complaining of the mistreatment of other black employ-
ees. The restaurant chain argued the suit.should be
tossed out because the Civil Righes Act of 1866 made
no mention of “retaliation.”

But business also had.its share of wins. In Exxan
Skipping Co. ©. Baker, the justices moved again to rein in

- _—_STEVEN CALABRES_I

dearly The court sald it spllt 4—4 on whether a shlpper
can be heldliable for the wrongful acts of ] its captain,
Had Alito partlmpated the court might well have over-

- turned the punitive damages entirely:

Criminal defenselawyers also won two .important. . -
rulirigs—one that attracted much: notice and one that.
may well be well heard fromyin the future: In Kepnedy -
v. Lowisiana, a 5-4 decision barred the death penaley for
the rape of a child. The court’s opinion drew a line that .
had been implied but not clearly stated before. Capital
pumshment must be reserved for murder, the court o
said, except.in.cases of crimes agamst the state, such as
treason or.espionage.’ : :

In the less-noticed. ruhng, the court in Gdes 2, C'a!—
zfomza extended the Sixth Amendment’s co_nfrontatlon :
right to those who are on trial for killing the witness .
against them. This may be one of the sieeper decisions
of the term. The 6-3 decision overturned the murder. -
conviction of a Los Anigeles man who shot and killed
his girlfriend. Dwayne Giles claimed he acted in self-

" defense, but prosecutors had put on the witness stand a
* police officer who said he had spoken to.Brenda Avie .

three weeks before, and she said thes was threatemng '

- to kill her..

Scalia sald the police officer s statement must be ex-
cluded because this testimony violated Giles’ right.un-.

" der the Sixth Amendment to confront the witnesses

_ agamst him. Such out-of-court statements may not be -

used i a-trial, Scalia said, unless prosecutors show the -
defendant killed the witness in order €0 prevent her :
testimony: :

Experts in domest1c violence fear the rulmg lel
make it very hard to prosecute cases where a spouse-
or partner is found dead and the strongest evidence
of murder is contained in the v1ct1m s earliér. reports L
to the police. M : -

.Dawd G. Sawge covers tfze U S, Supreme Cowt far tée Los
Angeles Times and wriles regz_dar!y Jor the ABA Journal. -
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' McELHANEY ON LITIGATION

-

Character Matters

What the ]ury thmks of your clrent Wlll affect how 1t decrdes the case

" /‘BY 1N McEI.HnHE‘t

' JCK WHEELER OF RANDOLPH AND WHEELER
came into the First Federal Soupand
Sandwich Shop. Without a word, he

- walked over and sat down at the table

where Angus and I were having lunch
Then’ he said, “Mind if I join you?™ - :

Twasa llttle surprised to see Wheeler where the com—_ :
- bat troops eat: He usually hangs otit with the brass from

the other large firms (and captains of industry) at places
like the Purple Artichoke, the Dow or the MlzzenMast
“What brings you here?” said Angus
“I want to-ask you'a questlon, * said Wheeler. “What s
the most dangerous evidence in g trial?” :

" Angus smiled. “I assume your questlon 1nvolves more

‘than justintellectual curiosity,” he said. -
“Seventeen million dollars more,” said Wheeler. -

o “That s what the jury gave Karl Neeseman, the 59-year-

old Than who brought an age cliscri_mination case against
“our client, Pencraft Builders. We took a-rea) hit. Fortu-
nately, Judge Mudrock made a mistake in'the jury in-
“structions, 5o he had to grant our motion for a new trial.
- “Now, I.don’t think the instructions actually had any-
thing to do with the verdict—which is outrageously ex-
cessive—but since we’ve got a second bite at the apple,
1 want to make sure We don t make the same mrstakes -
twice.’ —
“So the questlon, sard Angus
jury mad enotigh to return a $17 mlllron verdrct agamst
Pencraft Builders?” : : :
“Exactly,’_’ sard Wheeler

' PIGKING OI.IT 'I'HE BAD GUYS

“WHILE I'D'HAVE TO KNOW A LOT MORE ABOU’I‘ THE CASE '

to get specific, the qurck angwer is easy, Angus sald
.. **Character evrdence
“Excuse me,” said Wheeler “Character ev1denceP

I’m afraid you don’t get it. Character had ncthing to'do -

with this case. This is a civil action: You can’t.use char-.
acter évidence in a civil trial. Nobody in-the trial said -
~ anything about the kind of people on either side, much

less gave their personal opmlons about anybody or testi-

fied to'their reputations:”
" "Angus put up his hand. “Hold ona second ” he sard
“Did you actually try thiscaser”
“No;” said Wheeler. “Pat Reilly frorn our-office: Bu;
" after that verdict, | went through the entire transcript, -
. looking for anything I could find.”
" -“So'vou read what happened at trial,” said Angus; “but

vou weren't there. And when | said character evidence,
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‘is what would make a

McELHANE YA'I‘ HIS BEST .-

The ABA'] oumal ocmrmm/@ repmzz‘s Some of Jiri McE l/zamj/r
most popular co[umm Jrowi past years. This one first appeared - '
in the March 2001 issue wnder thé headline “Character Studies:”

-you mstantly had the picture of someone charged wrth
. murder whose only hope was-that"the jury would be-
" lieve his friends when they said he’s not'a killer.”

“Well, yeah,” said Wheeler _

“I’'m not talking abeut the form of testrmony or the
rules of evidence, Whrc_h admit all kinds of character evi-
dence in civil trials,” said Angus, “but the way the judge
and jury use what they sée and hear duririg the trial.

“The jury obviously thought your firm was represent-

. ing'the bad guys. Not just some company technically re-

spon31ble for what happened to Mr: Neeseman, but an

orgamzatlon that needed to be taught a serious lésson. .
“Tudges and juries believe that fots of peaple—some-

times even whole corporations—have character traits that

. lead them to deliberately trash other people; use them

up and throw them out, of are so mherently dishonest -

. that they try to'lie.and cheat their way through trial,

“Evidence showing those kinds of character traits can
be devastating, And even though nobody actually puts

- character in issue, that’s what the judge and jury are
- looking for. They are trying tofigtire‘out what kind of -

people are in the'case. Sometimes it’s obvious by the -
way the parties-and their witnesses act on the stand, or

- from what they did that linded them in court..L.ots of
times all the judge and jury have to go on are little bits |

and pieces that seeim to reveal the.real story. _
“By the'way,” said Angus. “Chardcter is-not a cne-way"
street. Te doesn’t'just hurt defendanis. The sense that
the plaintiff provoked the situation, is lying or exagger-
ating, is.driven by greed, or is trying to blame someone

* else for what he did himself can result in an otherwise

solid case actually getting a zero liability verdict.

“And don’t forget the lawyers. People figure that -
sneaky, tricky clients hire'sneaky, rricky lawyers,” said
Angus. “Everybody knows we’re hired guns, and they’re
sure we know a lot more than what we tell them. So they
watch us like hawks for dnything we might fet slip. - -~

“A triat is a‘moral arena in which the character of the -
players is powerful medicine: Itis typically the most
important-thing to think about while planning how to
put the ‘focus of judgment’ on-your opponent.” -

“Focus of judgment?” said Wheeler.

“Righe. In Vrrtually any kind of case, you want to put

the other side *on trial.’ So tell me about your_ca_se

’ ILLUSTRATION BY JOHN SCHMELZER "
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“Neeseman started workmg for my. chent back_ when'
it was called Cromwell Developers;” said Wheeéler. “That.

was 26 years ago, when Neeseman was 33. Now he’sa
widower whose kids are out of school and on their own,
He’s a bookkeeper who worked in Cromwell’s account-

ing department That’s all he wanted.to do. Never tned;

to move up. His evaluations were always qu1te good_
~ Reliable, dependable; not eXCltlng—-—-—but hie was a boo
keeper. After more than 20 years.with'the company, hlS

salary was at the top of the scale for his job’ descrlption .‘ :

“Then, two years ago, Cromwell was bought by .
Pencrafi—the big Cahforma developcr that makes
whole gated, communities up and down the West. Coast
and now is starting thé same thmg.m.th_e Midwest.

“After Cromwell became part.of Pencraft, an in-
dependent accounting firm took over the entire de-

partment, and all the. bookkeepers were let go. It had"- -
nothlng to do with anyone s age—it had to do with effi- -
clency, corporate reorgamza_non and maxnmlzmg the re-_ N

turn. to the shareholders

FINDING THE GRITICAI. DIFFERENCE

['HAD 'TO INTERRUPT: “EXCUSE" ME ?1 SAID “BUT IS TI—IAT :

a quote from one of Pencraft’s witnessesi” .
“Exactly,” said- Wheeler “It’s whac the CEO sald on
dlrect examination.”
“And you say the plamtlff wasn’t treated any dlffer— _

ently from anyone else in his department?” said Angus.’

“Nope,” said Wheeler: “The department was, gone.
No more bookkeepers.”

“Anyone older than Mr. Neeseman get phased out?”

“No, he was the oldestin the department by 10 or
12 years,” said Wheeler: .

“Any of the bookkeepers offered. d1fferent ]obs 50,
they could stay with the company?’” :

“Five of the SiX. moved to dlfferent departments
“So the only one who wasn’toffered a new job was

: Neeseman,” said Angus. “Did they tell him why?”

“All the other jobs required skills he didn’t have.”
“Did they offer him a trial period to see if he could do

-._“D1d he ask if he could stay on in a different JobP”
3, “Yes, but that Wouidn t have been-appropriate.”
- “8o after 26 ~years, the company told Mr. Neeseman .

L chat it had no. place for him and wouldn’t even 1et h1m
-ty a different. job,™ said Angus.’ '

N Tf youwant to put it that way,” said Wheeler
s ‘What kind of severance package did he get?”
' “Thlrty days’ termination pay,” said Wheeler.
_ Angus leaned back and looked at Wheeler. “What .

. kind of Corporate character do you think is shown by~
"the story you've told about Pencraft Builders?”

“Oh, T don’t know,” said Wheeler. “Tough, hard-

nosed falr, 1mpart1al Gave their employee exactly what
7 his’ employment contract called for. No miore, no less.”

SJimmy,” said Angus, ‘what do you think?” .

“Hardly warm and fuzzy,™ I said. “They didn’t just let
Neeseman go. They threw him away and kept the rest.
It’s one thing to,close down a department. It’s different. -
when you find anothér job for everyone but the one who
juist happens to make the most money———the oldest one
who’s going to have the hardest tithe getting a new _]Ob :

- Bur the biggest affront is that they didn’t even. give

him a.chance to learn a new job-and stay. After 26
years they handed him a month’s pay and said,
‘You re useless to us, Karl We don’t have -
. anything for you.” Lt doesn’t leave him:
' -alot of digniey .,

- Then Angus said, “Nlck this .
‘not appropriate” excuse for refus-
~ing to give Neeseman a chance to stay
»sounds pretty lame. Is chat a word that
came from the triai?”

. “Matter of fact,” said Wheeler, “there
was a memo from the head of HR to the
EQ that said, ‘Maybe we could use
eeseman to work with numbers in the
:planning department,’ and the CEO
scrawled ‘inappropriate’ over the memo,
-‘He didn’t do a very good job of justify-
- ing his reaction on cross-examination.”
=== “Nick,” said Angus, “T’d say. your
case has a character problem.” M

- Jim McElﬁaney is the Baker and H ostotler
Distinguished Scholarin Trial Practice at Case |
~Western Reserve University School-of Law in Cleve-
d and the Joseph C. Hutcheson Dzstmgms/ted Lecturer in
" Trial Advocacy at South Texas College of Law in Houston.
He.is a senior editor and columnist for Litlgatlon t/ze jour-

 nal. of the ABA Sé’ﬂ'fMﬁ of ngatzon
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‘ETHICS

]udges Are Chents Too

But representmg them ralses umque CtthS conSIderatlons for lawyers

BY EILEEN I.IBBV

“ - JUDGE IN-

volved'in a

“motor vehi-

cle collision, '

“O ANy NUm- -
ber of other legal mat- :
ters, is entitled to legal -
rcpresentatlon justlike’
anyone else. But’ sup-
pose the lawyer who is
retainéd by the judge is -
then asked to represent

- someone ¢lse in, say, a
medical-malpractice law-
suit that-happens to be ;
on the judge’s docket. Is it ethically p0551ble for thc
lawver to represent: the judge in one cdse and appear :
" before the Judgc in another matter? e

‘T'he answer is maybe; says the ABA Standmg Com—

mittee. on Ethics and Professional Responsibility in

" Formal Opinion 07-449, (Aug 9,.2007). But the commit-
tee cautions that those circumstances contain potennal
pitfalls for boch the lawyer and the judge: -

‘Under Rule 1.7 of the ABA Model Rules of Profcs- e

“sional Conduct, the lawyer must determine whether

‘there is a significant risk that representing either client
‘would be materially limited by his or her obhgatlons to

~ the other client. “If so, the lawyer may procéed with the
representdtion under Rule 1.7(b) only if the lawyer rea- -
sonably believes that he will be able to provide compe- -

- tent and diligent rcpresentanon to each affected client, -

firmed in writing,” states the.committee’s opinjon.
The judge, meanwhile, is governed by Rule 2.11 of -

the ABA Model Code of Judicial Conduct, which states™ +
that & judge must disqualify herself from presiding over - -

any procccding if she has a pcrsc)nal bias or pr'ejudice :
concermng a party or a party’s lawyer. “The exnstcnce of
nenexistence ‘of such-bias or prqudme dcpcnds :
on the facts of any partlcular s1tuat1on, notes -
the opinion. =

- Even if the judge concludcs thaeshe is not
personally biased or prqudlced toward her
lawyer, she may contmue to preside over the
~ case only if she discloses on the record that she is being’

represented in the other matter by the lawyer {or anoth-" "

er membet of the lawyer’s firm), and the-parties: and -
their lawyers all agree to waive the judge’s d15qual1ﬁca—

tion after considering the disclosure out of the presence -

30 ABA JOURNAL Aagusr 2008

Proﬁsszonal Respomzéz!zty

- of the Judgc and court
- personnel, .
7 (Most state conduct
codes and rules for law-
8 vers and judges are based
, on the Model Rules and
the Model Code.)
PRUDENT THING TO DO
" FOR A LAWYER, THE SITU-
ation becomes most prob:
‘lematic if the judge fails
- to. comply with the dis-
“‘closure rcqun‘ements,
set forth in Rule 2.11 of '
" “the judicial code.
The ethies committee

-~ concluded that a- lawyer who continues to participate in a

case presided over by the judge is viclating Rule 8.4 of . -
the Model Rules, which prohibits lawyers from know--
ingly assisting misconduct by a judicial officer. But the
lawyer’s options on how to proceed-are limited. Under
Model Rule 1.6, the lawyer’s répresentation of the judge
is- confidéntial information that the:lawyer gcnerally may

‘not disclose without the judge’siconsent:

- Thenecessary—or at least prudent—-—acmon is'to -

7w1thdraw from at least one, and probably both, of the
.?rcprcsentatrons, under Madel Rule 1.16 {Declining or
i Terminating Represéntations). “The committee -be-"
~ lieves that, at least presumptively, the representation -
| beégun later in timé is the one from which withdrawal
~would be reqmred
“representation that triggered the violation of Rule 8.4.
and each affected chent gives informed consent, con-

says the opinion, because that is the

After withdrawing, the lawyer still would be prohlblt-

ed from disclosing information about répresenting the ’
-'judge :says the committee, which also concluded that

the obligatiorn of conﬁdcntia!lty trumps any duty to re-
port the judge to dppropriate disciplinary authorities.
- Alawyer can avoid the whole stlcky wicket, says the

- 'ethlcs committeg;, b'y includirig a provzsmn in‘the en-

gag,cment fetter to'represent a judge stating

- that, in the event the lawyer or a member of
‘his firm appears ‘before the Judgc during the
répresentation, the ]udge will eithér dlsqualify
herself entirely or make appropriate disclo- -

- sures on the record as requireéd by the Judncxal

" code. An alternative: Include an-advance waiver of con-
: fidentlahty in the engagemem !etter l

Eileen Libby is associate et/zzcs mzmsel for tﬁe ABA Genter for '

USTRATION BY DAVE CUTLER - Y
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LEARNING 36- SPEAK

Primer helps explam all that cellular talk

By Dennis Kerzrzedy

A TLL YOUR CELLULAR PHONE OR OTHER WIRELESS DEVICE UNTETHER
WVou and become the main platform from which you access the
Internet? Could be, and in the very near future. New devices,
" wireless standards and availability of anytlmc—anywhcre access are bc- '
coming commonplace, ,
Apple’s new 3G iPhone has gcncrated a great deal of excitement and

raised awareness about high-speed wireless data access through cell phones -

. and other mobile devices. Lawyers are mcreasmgly using BlackBerrys Trcos

and wireless modemis for mobile- Internet access, vet there are many ques- R

-tions. Yes, there is potentially faster access, but the wireless world—and its
. ever- changlng array of standards—ls a confusing place populated by
acronyms, vendor-specnﬁc services and avallabﬂlty questions,

I'want to give you a primer to help you navigate through this confusing
world: Note that wireless is a worldwide phenomenon, but this column will
largely focus on the U.S., with some notes about global issues.

* Let’s start with the G’s. :

In wireless, G stands for generation.

. 3G means third generation; 2G is
second generation {(and so last year),
and 4G is, of cdurse, fourth generation.,
We are well along in the process of
moving from 2G to 3G, with some -

- aspects of 4G justaround the corner.
"The 2G o 3G transition has been a
lengthy one arid you’ll often see refer-

. ences to 2,50 and even 2.75G as tran-’

" sitional phases, and as debates arise

“over which generation'a tcchnology

~ should be assigned.

. The key lesson is that the dlffcrent

" generations co-exist, and your cell
phone might well be moving seam-

~ lessly among the technologies in dif- |

- fcrent gencratmns It also means that
.in some service areas, you might be in

' a 2G environment because the 3G

: platform‘ is'not available.

hil R ancourt

532i
ghugement

date

-8 :Andy Katcher
& FW: Reévised Contra

HUH? - o
IN THE 2G WORLD; THE VAST" MAJORITY
of wireless phones fall into two cate- -
© gories: GSM and CDMA. Perhaps 80-
' 85 percent of the cell phones in the
- : world-use the GSM standard. GSM
~stands: for Global System for Mobile -
“communications. Phones with GSM - -

" PALM TREO
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services use tiny SIM cards that

“contain user identity information
as well as names and phone Aum-

bers from the user’s address book.
It’s easy to move between carriefs
by simply placing the card into a
new phone..

‘For data, the GSM world uses
GPR_S and a standard known as
EDGE. GPRS stands for General
Packet Radio Services. GPRS is the
standard used in GSM to deliver
dial-up modem data speeds. EDGE

is the acronym for Enhanced Data

rates for GSM Evolution.
Some refér to thisas a 2.75G

“technology. Early iPhone adopters

were disappointed with the iPhone’s
availability only on AT&]" because
of the lackluster speed of EDGE,
about three times that of a dial-up
modem. A BlackBerry Curve, for

instance, on .AT&T would use

EDGE.
"'The other 15-20 percent of
. wireless phones—almost all
in the United States—use the
CDMA stanidard. CDMA means
Code Division Multiple Access.
Sprint and Verizon use this tech- |
nology. In the U.S., the terms
'CDMAOne and IS—95 are used . .
iri connection with this standard.
The CDMA world, which is
targely moving to a 3G standard
known as EV-DO, uses a 2G data
standard known as 1sRTT—One
times Radio Transmission Tech-
" nology—which increases network
. voice capacity and offers much
faster data speeds. The CDMA
and GSM standards are incom-
patible and use the available
bandwidth in different ways.
These technologies are tran-
" sitional as 3G is a standard de-
~-signed to handle both voice and
:"data simultaneously. While 3G
" will make our lives as users much
-~ easier, the acronyms actually gct
more confusing.
In the 3G era, we seec more -
movement toward the GSM

PHOTUGh.\PI[ COQURTLESY VERIZON '
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world. In fact, some analysts suggest
the recent Verizon purchase of Alltel
might well leave Sprint as the only
major U.S. carrier still in the CDMA
world. The key development for 3G is
high-speed (think of DSL, levels of
speed) wnreless data aceess. ,

’ AGAIN—HUH? ‘ ;
HERE’S THE CONFUSING PART: 3G
systems in both the GSM and
CDMA world have names that
include the letters CDMA, even
though they use different technologies.
The good news is that there is some .
.optimism the technologies will be able
to talk to each other, giving us the potential | -
of being able to use the same eell phones or mobile devrces no matter
where we are, -

In the GSM world, the standard is known as UMTS, Wthh stands for
Universal Mobrle Telecornmumcatlons Systern, also known as W-CDMA,
with the W mgmfymg wideband. Thankfully,

- people are starting to call this’ 3GSM A

- Samsung Blackjack IT on AT&T
would use UMTS. ‘

. In'the CIDMA world, the
3G standard is CDMA2000.

"The data standard for CDMA2000
is EV-DO (EVolution Data Only). EV-DO is
a high-speed wireless data standard, now in ..
its second revision. Speeds like 4.9 megablts
per second are possible. -

|PHONE It will give you 36 b
. .access only in 3G areas. .

- Aircard 595 and V740 ExpressCard have be-
. come popular choices for travelers, giving - -
- them high-speed Internet access on their
laptop computers from almost anywhere. .
~Also see the new Palm Centro. . -
The data standard for W- CDMA/UMTS

ougiﬁg\\/'o i bé»
A sﬁ?ﬁw N] ;\'L -
Jor

R . Access.
PALM CENTRO: This smartphone
has high-speed Internet access. used in con- .
: nection with -
UMTSand ~ = B
the one chosen by, AT&T and Apple forthe . .:
iPhone. .

We're almost done, 50 hang on if you are
feeling dizzy,

Let’s take a qurck Jook at 4G Thrs fourth-..
generation technology expects a convergence
with the Internet protocol standards and
speeds equivalent to wired. technologies with
hlgh levels of security and Internet.data and -
voice dccess from nearly anywhere The
name being bandied about : '

SAMSUNG

for 4G is LTE (Long-Term : _ :
Evolution) and technolo- | _BLACKJACKII:
gies like WiMax and iBurst This-one .
are considered examples of uses UMTS.

PHOTOGRAPHS {T B): COURTESY APPLE, VERIZON, SAMSUNG
[ : .

Wireless cards like the Verlzon W1reiess '

| is HSPA, which stands for Hrgh Speed Packet :

This is a hlgh speed data aceess technology

n'ustnrs's, OF-LAW- W

pre-4G technologres

It’s also important to mention
one more form of wrreless Internet )
access.

~That's Wi-Fi, the short drstance g
networking technology we use.in.~

"} home networkmg and for Wrreless Tl
. access at hotels, restaurants and the R
| like. The miain issue with Wi-Fiis

that you must be very close (wrthrn

100 feet or s0) of a Wi-Fiaccess.

point. The speed is great, but the

trade-off is limited. access and a lim-

'1ted number of public access pomts
- The interesting development is

' athat a mobile device like.an iPhone
" can move 1nvrslbly bctween 2G

and 3G voice and data systems '
and even access the Internet
through Wi-Fi. It’s a new era for
widespread and almost-always—
avallable Internct access.

WHA'I' ‘WE’VE I.EARNED
WHAT ARE 'THE KEY, LESSONS
to take away from all this?

1. These technologies are
carrier-driven. You'll want to
understand enough 0 know what

i 'your carrier provides. -

*'2. Capabhility is very dlfferent

from availability. Your.new 3G.

‘iPhone will only be able to give N
you 3G levels of access in areas -
where. 3G technologies are available.

. That’s not necessarily a bad thlng,

 but it’s something that you'll want™
to know ahead of time.
- 3. The convergence.of voice and
- data.is gradually happening and we-

.are getting much closer to a world

‘where a phone, especially a “smart-

_ | phone” or other mobile device, can
.bea platform for both Internet and. "

computing.
-4 You'll need robust data plans

| $o expect your cell phone bills to -
-1 increase.

With a lrttle.effort you can speak 7

| knowledgeably about the mobile .

phone and data world, and navrgate .
your.way into this next generanon ‘

_.of mobile access |

|- Dennis _Kenﬂedy,: a Sr. Loar‘r-bared ;omQ

puter lawyer and legal technology con-..
sultant, is a regular contributor fo the

|- ABA Journal. DennisKennedy.com, his

websire, is the home of his blog. Contact .
him at dmk@denmiskennedy.com.. .

’
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sor_o ‘AN..n ‘SMML FIRMS S

FAITH'S REWARDS |

- Some lawyers find rellglon a nghteous marketmg tool
.By Stepﬁame Fraﬂczs Ward -

TTORNEY W. MARK LANIER HOPES THAT" PEOPLE WHO VISIT HIS WEBSITE"

| will see himi as a tdlerited trial lawyer who'is corisidered one of the -
best among his peers. And if they decrde to‘attend h1s Sunday school
classes, that’s OK with him too. ' :

Among the mentions on his ﬁrm site are the numerous mass tort cases -
that he handles, the multimillion-dollar settlements or verdicts he has
~won for-clientsand the Bible literacy classes, with a link, that he teaches
‘at Champion Forest Baptist Church. The community page also mentions-
the Christian Trial Lawyers Association, which Lanier founded. Both
his firm’s 'website and the’ assomatlon 5. srte mention: Lanier’s faith. and
his profession. :

“There are 4 lot of: pC()ple WhO visit the Webs1te that has my. teaohlng
on it,’so thefe’s crossover to my Taw firm site'and vié 'Versa says Lanier

of Houston. “For me, rellg1on is not. an offensxve thmg and it éno_'_t an exclu-

sive club.? .
Many lawyers may agree, but it seems tha - Lanier’s approach_. ‘unique.’
Promoting faith. might attract pOtentlal chents, some 53 but what ifie
pushes-others away? '

Lanier says that religion is part of who he 18
fries to portrayr “T’ve tried cases all over the country,”;he SEYS. “I think for
_.- some it’s. probably helpful [to get their busingss] bu_ ot Just never know.
- For somie, it might be really disgusting.” .
Lanier didn’c say that sharing his falth—and perhaps attractmgIOthers
to it—is pirt of his religion, but that is true for some, says:D. Don Welch;

whio is a professor and assocrate dean at Vanderbllt Umversrty Law School o

in Nashwlle Tenn

a4 A‘BA’}‘OU‘RNAL Aéxgm}'zoog )

: Jewish person,” *:Shein became =
‘mor¢ religious after a rabbi used *
“his office for a prayer group. Today -

wh1ch his k busmess webpage

- Also, menti'o'ning your faith could
bea sortof screenmg process for o
lawyers, _ :

“I think clearly the intention in -

-using’that is not simply to profess

their faith, but also to attract the
kinds of clients they would prefer
to work with,” says Welch, who also
teaches graduate classes in'the uni-

- versity’s department of religion.

*My guess is there rhay be attor-,
neys who have defined a niche mar-
ket, wheré they miight decide that

-th1s is useful » Welch adds

I.GOKING OI.I'I' FOR NO. :I.

- 'MICHAEL SHEIN, A CRIMINAL DE-

fense lawyer whose webpage in-
cludes a Hebrew icon thatreads -
“It’s God’s will,” doesn’t know

whether the phrase s placement
* gets him business.

“But.1 do know that if 1. make

‘God happy, I'll ; get: chents says-

Shein; who pracnoes 1n Fort

: Laudcrda!c Fla.

‘A self- descnbed “observant

Shein regularly-wears 4 yarmulke, ' -
and he grew out'his facial hairin = -
accordance with his beliefs. Shein

|" says he’s not trying to: convert peo-

ple to his rehgmn and he represents -
clients from a variéty of faiths, '
“It’s against Jewish law to try"
and make someone be’ Jewish,” hc
says. “ButI do belleve that I'm
supposed to be 4 promoter for God
and'let the whole world know that
they do have certain riles they have
to adhere to, no matter what religion

“they-are.’

“He also lets potential clients know .

“that he doesn’t work on the Jewish
‘Sabbath, from sundown Friday to
: Saturday evening, “T don’ think a

client has ever been turned off by -

“ this,” Shein says.

For Lanier, he’s unsure whether
the religious references help or hurt

‘| ‘his business.

“lam who ém, he says. “I'll. take

' casesgthat have merit, where clients
‘want me. I'm not out for only the

Christian clients; Pin cut for some-
body who needs my-help. I'm going
to try to help them, if it’s a good op-
portunity for them and us.” M

. L [ L
ILLUSTRATION BY ISTOCKPHOTO.COM
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NEW TECH, OLD PROBLEM
Software buy often needs a softer buy -n

By David Gialanella

NTRODUCING NEW TECHNOLOGY TO A LAW FIRM, SAYS VICTORIA GREGORY
I is 5 percent about the software and 95 percent about personnel. It’s no .
surprise then that the software often doesn’t have a chance. ..

Gregory, maniger of customer. relations management at Reed Smith’s
Chicago office, says most people, if given the choice to do somethmg thc

-old way or 4 new way, will pick the-old way. :

“Espcmally lawyers,” she jokes. : :

“Tech innévations like CRM (to allow sharlng of chent contact mfor—
mation) or restrictions on e-mail (to prevcnt system crashes) may seem es-
sential. But they don t get universal approval, especially from partners

- who've become used to one way. of working and bringing in new billables.

Gregory has moved from firm to firm, overseeing CRM implementation.

The implementation process for new software should be the same every-

where: It.must be mandatory, and it must be gradual, according to Gregory.- -
That’s often easier said than done—and. sometimes not even easily said. - -

In fact, though several law firms that have recently installed CRM systems
were contacted forthis artlcle, few wanted to- talk on the rccord about. thelr
1mpEcmcntat10n pl:occsses R

A GENTLE INTRODUCTION

BUT ALL IS NOT LOST IN THE ‘WAR BETWEEN THE NEW WAYS AND THE OLD.
Hogan.& Hartson, for instance, has begun taking a kinder, gentler ap-
proach to the introduction of new technology. H. Deen Kaplan, a partner -
in Washingron, D.C., who co-chairs the firm’s tcchnology committee, says
sometimes it is best to “treat employees as customers” and cater to their

needs. Many of the flrm S. technolog:es sell thcmsclves by makmg life easier

for attorneys. .
“The technology is thcre to serve attorneys and l:he staff—not vice ver-

" Kaplan says. “We don't press pcople to use thmgs We try to have a
!lght touch " : .

Grcgory docsn t dlsagree “The
kevy is to make sure to focuson -
the benefit; not just the tech-
H. DEEN KAPLAN:
“Treat employees - g
as customers.”

nication—that’s what gets a
- greater buy-in.” '

firm is now introducing its:

- new system gradually.to'a -
few attorneys from each of its

24 offices worldwide, At two

mentation was a “daily, on-
going battle.” Those
ﬁrms had. open con-
o tact lists.
. npame only,
 she says, and
the top brass

- force their.
| Use.

’

nical side. Tailoring commu- -

Gregory says Reed Sm1th »
~.had an open-contacts policy. .
before she arrived, but the |

- previous firms, she says, imple-

did not en- -

Vedia Jones-Richardson, chair of -
the ABA Law Practice Management
Section, says letting attorneys pick -
and choose which programs they will

"1 use is key. “I think whenever you

try to drag cverybody into. new- tech;-'

‘ nology, you're raising the bar oo

high,” says the partner with Olive &
Olive in Durham, N;C. “To the ex-’
tent the system allows for ﬂcx1ble '
usage—that’s where you- get your
hlghcst buy-mn.” l

BRIEFLY"

FREE LAWS - _
DELAWARE IS STILL THE GO-TO ]UR[SDIC- :
tion for many businesses to incorporate

‘themselves, but lawyers there don't take

that position for granted. That's why
Scott Waxman, a partner at Potter
Anderson.& Corroon in Wilmingron, -

"Del., decided to get his law firm iﬁto' '

the busmcss of mobile computing,
“We want to make sire Dclaware is

‘the jurisdiction businesses and lavyers

want to come t0," he says. “If we want
more business to come here, we need to

1 be convenient to work with.”

For today's lawyers, convenient in-
formation must be accessible on mabile
devices. Potter Anderson spent about a
year developing 2 free mobile service
thacputs the full text of Delawaré ..
statutes and case summaries produced

,by the firm ¢ on moblle Blacchrry dc—
-vices.

The service, called eDelawarc, is’
updated nightly and is stored on a .

" BlackBerry’s memory, so evenklaWy‘cr_s:
_stiick on a planie or without Internet ac--

cess can search the Delaware statutes,
Waxman says the content has been com-
pressed so that any BlackBerry less than . .

1.5 years old should be able to easily carry,
_the information in its built-in memory.”

" T'he firm is also planning to introduce

‘more services, like Delaware bankruptc'y

codes,and more scarchablc CASE Sum-

-maries, Waxman says that while it might
not make sense for every law firm to bc—

come a software provider, it is a great
way to impress chcnts and mtercsced
parties.

“T wanted to makc atool that I |

- would want to have on the road,” he .
says. “We've alrcady got users in 22

states, 5o [ think it’s clearly not just mc :
who finds ie useful.”
) -——Jaso'n Krause

FHOTOGRAPH COURTESY
: OF HOGAN & HARTSON
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KE"&"BBAT 9 MAY NOT FLIP YOU -
Features don’t add lots o program ’s attomey appeal

By Jason Krause g :
WEN ADOBE ACROBAT 8 CAME OUT LAST YEAR IT"SEEMED IMPROBABLE
t

hat the software, 2 standard docurent handling tool for many law- ~

: yers, could be made more lawyer friendly. Version 8 had new redac--
tion tools,"Bates numbering functions and metadata rémoval—all of which
" are imporrant'to attorneys who need to create securé legal documents.-

" The.newly released Adobe Acrobat 9 does, in fact, pack in even more

functlons that will appeal to many ALLOINCYS. In fact, thc venerablc program R

may‘bc getting bloated.
* Unlike Acrobat 8, which offered up whoIesalc changes and new tools for
lawyers most of what is-in-version 9s an upgrade of old features. Most law-+
yers-won ‘tneed all these fcatures, but Acrobat powf:r users are hkciy to en--
_]OY the new release. :
The flashiest addition, qu1te llterally, 18 fuliy mtcgrated F lash v1deo mak—
mg it possible toadd videos like those found on YouTube and other websites
* into a PDF’ ﬁle But anyonc w1th oniy the free Adobc Readcr can stllf ‘access-
- the content.’ i
“One of thc thlngs we're trymg to do is make ‘sure that users’ w1th no IT
staff, or people who'work with people who don’t have the full version of
- Acrobat, can still take advantage of all the features we’re offering,” says
Rick:Borstein, busmcss dcvclopment manager. of thc legal market for
Adobe Systems.. '
' For lawyers who just: ncod to create and manage documents the most in-
teresting feature is called PDI Portfolio. It lets users choose from several
layouts to-create documents and preseéntations. PDF Portfolio documents
can be converted into other programs like Microsoft Word or Excel.
g Acrobat 8 offcrcd the Acrobat Connect online collab- .
© oration tool, but users had to pay

ADOBE ACROB i to sét up a session,
PRO AT 9_ _

Now Adcbe is letting
users have free col-
laboration for up to -

" of'shared space, so’ ©

only have the free ™
Adobe Reader soft-"
-ware can participate: °
Some nice features
include the ability

to save the chat com-

» 'may be gettlng bloated
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i

CHOCK-FULL: The. - -
venerablé program .. . .

i

: three people through e
- Acrobat.com., The cur=7/"
rentrelease offers 2GB:
; usets can share and "~
edit documents onling,
~and even-users who' i

‘ments made by partlc1pants and

the ability to compare two versions
of aPDF in case anyone gets con-
fused about what changes have .- -
been rnadc '

BE1TER BA'I'ES-ING

- FOR LAWYERS, THE BATES NUMBER—"..:
~ing tool has been made more flexi-
“ble. It is now possible to renumber

‘documents or to continue-to use

y

- numbers already assigned to a file

when they are Imported into -

|- Acrobat, wh1ch wasn’t always pos-
. sible in past versions. And to redact

items, users dori’t have to manually
scroll through ‘a document to find

“items to be blacked out; just search
- by patterns and redact data types, -

such as phone numbers or.Social

| Security information, and automati-

cally blot out such information.
Thanks to a new optical scanning

- program, Acrobat can process

scanned batches of documents more.
effectively. It also features imptoved.

“compression technology, so-that

even documents with video or high-

‘resolution images do not become

too big. - :
- Sl it’s not clear Iawyers are .

-clamoring for all of these upgrades. -

According to the 2008 ABA 1.egal

| Technology Survey Report, only 38

percent.of lawyers use metadata re- -
moval software, although Adobe
Acrobat’ was the most commonly

.uscd tool

Slmllarly, less than a quarter of

"those surveyed use encryption soft-
_ ware, though Adpbe is the second.

most-commonly used encryption

“ tool for 1awyers, behmd Mlcrosoft
“Qutlook. -.

‘And as Adobe includes more fea-

"tures, some lawyers may begin to

shift to other, less full-featured (and

" fess expensive) products. Nuance

Communications’ PDF Create ($50)
and Bluebeam Software’s PDF
Revu ($149) can create PDF files
from most common software pro- .
grams. Adobe Acrobat 9 Standard

- starts at. $299, while the Acrobat 9

Pro Wlth more document creatlon
fcaturcs COStS $499 The Pro

- Extended version=~including -

Adobe Présenter for presentations,

| which-used to ‘be a separate $500
apphcatlon—costs $699 l

ot‘.RAPH_ jGD’(_JRTI_ES:\" oF ADosé .
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TALES OF LAWYERS WE'VE
LOVED AND LOATHED

BY RICHARD BRUST
HAT WOULD HOLLYWOOD DO
- without lawyers? In a town built .
on copyrights and cosmetic sur- :
gery, lawvers have done farmofe .
“than pen the small print in studio

contracts or post bail for hollow- eycd stars on the
way to and from rehab. From the incisive Henry
Drummond and the droll Mr. Lincoln to the cal-
low Danny Kaffee and the regal Atticus Finch,
Jlawyers have prowded some of Hollywood’s most
memorable cinematic heroes and some of i its most'
honorable and thoughtful films.

Earlier this year, the ABA Journal asked 12
prominent lawyers who teach film or-are con-
nected to the business to choose what they regard .
as the best movies ever made aboiit lawyers and
the law. We've collated their various nominees to

< - produce our jury’s top picks. " a
~ Together these films represent 31 Oscar wins
and another 85 nominations as befits the best work
of some of the grcacest actors, writers and directors
of their time.

So qu1et please. A rap of thc gavel a pull of
‘the turtain, and ‘Hear ye! Hear ye!” for the 25
gredtest law films ever made.

| __ V_Z;mstf_@stafﬁabamz‘.o@ '

PHOTOGRAFE: UNIVERSAL/
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TO KilL A MOCKINGBIRD (1962)

Gregory Peck lends his legendary dignity to the role of Atticus Finch,
Harper Lee’s iconic small-town attorney. Penned for the screen by
Horton Foote, the movie was an instant classic, as lawyer Finch rises

above the naked racism of Depression-cra Alabama to defend a crip-
pled black man (Brock Peters) falsely accused of rape by a lonely,
young whitc woman, Finch’s quiet courage is seen through the cyes
of Scout (Mary Badham), his 6-year-old daughter, and embraced by
an emerging generation of lawyers as the epitome of both moral
certainty and unyielding trust in the rule of law. When the accuser’s
drunken, incredulous father glares and asks Atticus, “What kind of
man are you?” the unspoken answer is casy: both the self-assured
lawyer and upright human being we all hope to be.

TRIVIA: THREE OSCAR WINS. FINCH WAS [EE'S MOTHER'S
MAIDEN NAME.




2 ANGRY /\/lEN ( 1957 ) Henry Fonda

produced and starred in this faithful adaptation of -

| . Reginald Rose’s critically acclazmed stagc play chron- -

_icling the hostile deliberations of a juryina ‘death

. penalty case. A lone Juror,_(Fo_nda) expresses his
doubts about what seems at first an open-and-shut .

prosecution What tumbles out of the ensuing dis-

. cussionis a gut—wrenchmg examination of the prcj— -

udices, prejudgments and personal psychological
baggage these assembled citizens have brought to a

' life-or-death debate over the fate of the young | Puerto'-'l

Rican defendant. Based on Rose’s own experience
asa juror in a manslaughter. trial, the play was first
- adapted for TV by Sldney Lumet, who went on
to direct the movie version, his first feature ﬁlm

T TRIVIA: LOST AlL THREE OSCAR NO.’\/\INATIONS 1O THE BRIDGE ON .'

- ;,_THERIVERKWA R R
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MY COUSIN VINNY {1992)

Vincent “Vinny” Gambini (Joe
Pesci) is a brash Brooklyn lawyer .
who only recently managed to

“pass the bar exam on his sixth trv.
" He's representing his cousin and a -
friend—two California-bound col-
lege students who are arrested. for
“capital murder after a short stop at a
"+ convenience stor't:_in rural Alabama.
. Still, the rute of law prevails in the
" courtroom of Judge Chamberlain
+ Haller (Fred Gwynne). The movie
‘packs in cinéma’s briefest opening
" “argument (“Everything that guy

just said is bullshit.™}, its best-ever
introduction to the rules of criminal
procedure, and a case that hinges
on properly introduécd expert tes-
timony regarding tire marks left

by a 1964 Skylark and the optimal

boiling time of grits. -

CTRIVIA: MARISA TOMEI WON

THE OSCAR FOR BEST SUPPORTING

ACTRESS.

" PHOTOGRAPH UNITED ARTISTS/TIE KOBAL COLLECTION
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ANATOMY OF A MURDER

(195G Otto Preminger directs this _

realistic study of an Army licutenant
-"accused of murdering a bartender who
allegedly raped his coquettish wife. An.
*A-list cdst is headed by James Stewart
as the dcfcnse attorney, Gearge C. Scott.
. as prosecutor, Ben Gazzara'as the de-
fendant and Lee Remick as his wife.
The surprise, thougl, is the stupendous
performance in the role of the judge by
real-life lawver Joseph Welch, who rep- -
resented the Army in the McCarthy .
hearings. The plot skips nimbly through
a thicket of ethical dilemmas involved .
in representing a murder defendant.
It was inspired by an actual case and
adapted from a-novel written bya
Michigan supreme court judge. The
original score is by Duke Ellingion,
who makcs 4 cameo. :

TRIVIA NOMINATED FOR SEVEN OSCARS,
LOST FOR BEST PICTURE TO BENHHUR,

INHERIT THE WIND {1960) .
Two grand old lions of the screen,
Spencer Tracy and Fredric March, play.

sparkle as they vcrba!ly spar Tyronc

Wateh for Yourself

_ TRIV\A NON\INATED FOR SIX OSCARS

DIETRICH WAS CRUSHED NOT TO BE
AN\ONG THOSE NON\INATED

BREAKER MORANT (1 980)

Australian d1rcctor Bruce Beresford -
adapts the story of three fellow couri- -
trymen who fight for the British Empire

.in the colonial Boer War in South Africa
- and are tried and conv1cted of war

crimes. The 1 issues raised in the 1901

‘guerilla-war trial echo through decades

of 20th century wars: Which orders to

follow, which civilians are the enemy, -

ete. Includes gutstanding performanc- -
es, especially by Edward Woodivard

and Bryan Brown as the Australian-.

officers-and by Jack Thompson as -

two grand old lions of the law, Clarence . - ol

Darrow and William Jennings Bryan, as

. they grapple in the historic 1925 Scopes _'

“monkey tfial” in backwoods. Dayton, -
Tenn. The film, adapted from 4 1955
play by Jerome Lawrence and Robert

E. Lee, is a fictionalized account, and
the characters’ names are changed, how-
ever slightly (Tracy’s Darrow ig chry
Drummond, and March’s Bryan is
Matthew Harrison Brady). But much

of the courtroom testimony was taken
straight from the trial transcript. Nor -
have Americans evolved much; 80 years
later a federal judge in Pennsylvania was
forced to rule on “intelligent chIgn

TRIVIA: “HE THAT TROUBLETH HES QWIN
HOUSE - SHALL INHERIT THE WIND." .
PROVERBS 1 1:29 — :

V\/.'TNESS FOR THE PROSECU- -
SPTION (1957] The legendary Billy
Wilder (Some Like It Hot, The Apariment)
directs from a script by the legendary
mystery writer Agatha Christie. Bu it’s
the legendary Charles Laughton who
fills the screen as the pompous barrister
who is. supposcd to be retired after
recovering from an illness but.can’t
resist taking a puzzling murder case.
Real-lifé wife Elsa Lanchester is his -
sharp-tongued nurse, and the two

PHOTOGRAPES: {L-R) UNIVERSAL]
" GOLUMBIA/THE KOBAL COLLEGTION

g1zep Causc you suck at it.”

ANCES IN A RESTAURANT

- their disheveled defense attorney.
Power is the playboy defendant; Marlene -~~~ - ‘ CL T
" Dietrich is his wife and, surprisingly, the,
“witness.in question. It’s not the only

. surprise; as befits a Dame Agatha story.

" TRIVIA: OSCARNOMINATED FOR BEST

" covering he contracted AIDS. .

. nuanced performancc as the’ solo 5

". Hanks’ character down, and who comes- -

_'AIDS IS THE RESULT OF A REALAIFE LAWSUIT o

' TRIVIA THE REAL BROCKOVICH AND THE REAL N\ASRY N\AKE .CAN\EO APPEAR

ADAPTED SCREENPLAY, ORE NARY PEOPLE :
TOOK THE TROPHY. - S

PHILADELPH A1 993) Tom- Hanks' '

won an Oscar as an Ivy- educatcd
gay attorney-who elaims his big-
time law firm fired him after. d1s-

The somewhat dated and self- i
righteous script is saved by -
Denzel Washington’s vibrant and

personal injury lawver who takes
the €ase when everyone else turns

to terms with his own homophobxa
Bruce Sprmgsteen fans will enjoy the. -

" Boss’s Oscar-wmmng tltlf: song.

TRIVIA THAT THE FIEM 15 "INSPIRED IN PART"

BY THE LIFE ANID UTIGATION OF GEQFFREY
BOWERS, ANATTGRNEY WHO DIED OF

ERI N BROCKOV CH (2000) Julia Roberts does an Acadermj
. Award-winning tumn as the real-life paralegal and sassy single
- mom whose dogged i mvcstlgatlon into a suspicious real estate
case turns up a pattern of illegal dumplng of hlghly toxic hexa--
valent chromiuin and one of the heftiest class action suits e
U.S. history. Albert. Finney portrays her boss, Ed Masry. Lawyer RO
line of the movie, she to him “Do they tcach lawyers 0 apolo— el




'IOTHE VERDICT ( 198 2) Paul

Newman'is 2 washed-up, alco:

" ‘malpractice casé and-sees it as one last. .
- chance to get his'career right. James

+ :Mason is diabolical as his courtroom . - '

““opponent who cavorts with the judge,
played by Milo-0’Shea. Charlotte

Rampling is the love: interest—whose -
- inferests may not be those of Newman s

;- character, Tight and-tense direction <
~ by Sidney Lumet (12 Angry Men, Dog '
R ;Day Aﬁ‘erfzaorz)

- TRVIAT NOMINATED FOR FIVE OSCARS S

' tN THE YEAR CF GANDHI

] PRESUMED INNOCENT
[1990) Lawyér- novelist Scott

Ford as Rusey Sabich, a top-
- notch-prosecutor “who -

colleague wrth
whom he’s had
an affair.

finds himself-accused
cof murderinga .

jUDG/\/lENT AT NURE/\/\BERG (] Qé ] StanLey Kramer
*olic lawyer who gecs handed  me dmal—,f;’. directed this searing portrayal of the Nazi war crimes
N trials set’ in’ 1948, The Abby Mann script focuses, in
partrcular on charges brought against four German

| judges'who are accused of allowing their courts to

“become, accompllces to Nazi atrocities. An American

| ]udge Dan Haywood (Spencer Tracy), finds himself

| “trying to understand how these once-esteemed col-

. :E-'-leagues allowed' themselves to be used. He gets little

“orno help from average Germans, who arc busy dis-

tancing themselves from Germany s Nazi past. When

--oné of the judges; Ernst Janning (Burt Lancaster)

Torows bestsller fearures Harfson . | * breaks from the others and confesses, it becomes

| clear that—whatever their or1g1na1 1ntent10ns—these

| judges Have chosen political obhganons over the1r

B personal senses-of right and wrong. .
CTRIVIA. WON TWO OSCARS N\APLENE DIETRICH WHO PERSONAHY

EXPERIENCED THE NAZi REGIME, WAS ALLOWED TO WRITE N\ANY

- OF HER O\NN LINES. -

PHOTOGRAP]{S (T 3} INITED ART[STS WARNER ERUS!‘THE KOBAL COLLECTIG‘{
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Through his lawyer, Sandy Stern (Raul
Julia), Sabich discovers the seamy side
of himself and the criminal Jaw—a view
that both offends and saves him. The
well-constructed plot includes a dark
twist at the end that Sabich wdl have

to learn to live W1th

TRIVIA: PRODUCED BY ALAN ). PAKULA, -
WHO EARLY IN HIS CAREER PRODUCED
TO Kill A MOCKINGBIRD,

1- A MAN FOR ALl SEASONS
[1966) Paul Scofield’s Oscar-
winning performance as Sir Thornas
More, the Tudor-era judge made chan--
cellor of England. He is caught in the
political struggle involving Henry VIII's
decision to defy the Roman Catholic- - -
Church and divorce his wife to wed
Anne B0]eyn.3Lines from playwright
Robert Bolt’s stirring script are fre-
quently quoted in U.S. court opinions: -
“I know what's legal, not what’s right,
And I'll stick to what’s legal.” And:
“This country is planted thick with . -
laws, from coast to coast—man’s laws,
not God’s! And:if you cut them down, . §&
and you're just the man to do it, do
you really think you could stand
upright in the winds that would:
biow thenP” e ;

TRIVIA: WO SIX OSCARS, INCLUDING 3
BEST PICTURE AND REST DIRECTOR [FRED -
ZiNNEN\ANN) L

‘ 'I A FEW GOOD MENHQQ.'Z} ;
Say what you will about Tom -

Cruise, but he is highzoctane as'a re-
luctant Navy JAG litigator in Rob.

Reiner’s suspenseful film iteration
~of this military courtroom drama by . :
.- Aaron Sorkin {creator of Z/e West Wing). -

- Two low-tanking Marines from the 7 7+

© PHOTOGRAPHS; (L ')_COLUM_m'_p,frr_n'l_-S'rui MIRAMAX/THE KOBAL

' "Z: CH/CAGO (2002) Lawyers tap- dance all

the time, but Richard Gere does so pretty

+ darn well as slcazeball attorney Bllly Flynn

" in the film’ adaptatlon of the highly success-
- ful Bob Fosse musical. Catherine Zeta-Jones
. and Renee Zellweger play celebrity murder- -

ers who cymcally parlay their Jazz Age noto-

.riety into a vaudeville act. Maurine Dallas

’ Watkins’ orlglnal play, Chicago, or Play Ball,
g produced as a silent film by Cecil B. DeMille
| in 1927 (and later, the 1942 Ginger Rogers
 vehicle Roxie Har?), is based on two actual -

|- murder trials she covered as a reporter for the
C/’zzmgo Tf‘lbﬂ 0. -

e : TRIViA WON SIX. OSCARS IN THE ORIGINAL BROADWAY
-.-"-:_,-_PRODUCTION FLYNIN WAS PLAYED BY THE LATEJERRY
:ORBACH OF LAV\/‘& ORDER 18% FAN\E i
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FORNEW. MEXICO.

. Guantanamo Bay naval base arebeing
a j'court martialed for the death of anoth-

* er, allegedly part of an unofficial pun—
‘ishment known as 2 “codé rcd * The .

' “Marines say. they were fol]owmg ordcrs

" Their unapologetic commander, Col.

ack: Nlcholson) says. thcy acted on”

o ph_catcd than a sénse of duty—
' 'tlmcs, exactly that -

. DAVID iGIESIAS, LATER .S ATFORNEY

must also face his own failures when
Joanna resurfaces demanding to gain
custody of their son. An all-too-painful
reminder of the human toll that is pos-
sible when domestic relations litigation
rakes a nasty turn.

TRIVIA: WON EIVE OSCARS. FOR SOME OF
THE MCST COMPLEX SCENES, HOFFMAN

IEANED ON HIS OWN RECENT EXPERF
ENCE WITH DIVORCE.

'I 7THE PAPER CHASE (1973]

James 'T. Hart (Timothy Bottoms)

‘is a first-year law student desperately

secking the approval of Harvard’s stern-

est professor, Charles W. Kingsficld Jr.
(John Houseman), He begins to get the

respect that he’s earned, only to discover

that the young woman he’s involved

with (Lindsay Wagner) is the professor’s

daughter. The real drama, however, is

44- ABA JOURNAL Asugust 2008

Nathan Jessep (an absolutely clectric o

- their own; “The truth, if you can handle 2
i, tuzns out'to be somcthmg more. com-: "

gle dad when Joanna leaves him. But he

jthe demandmg mlhcu of Harvard.Law N
" School, where reputations can be madc
N and broken in a smglc gruelmg class

' TR\VIA HOUSEMAN REPRJSED HIS OSCAR
TWINNING ROLEAS KINGSFIELD: FOR FOUR*
’ SEASONS ON- TELEVISION : :

SAL OF FORTUNE

'I 8REVE e
[1990) Before thetc was an: O] B
> 10 hclp confuse us. about the difference:
"between innocent and’not gulity, thére

P o Was C[aus von Bulow Jcremy Irons won'
: 'TR|V|A SORK{N BASED H|S ORIG\NAL PI.AY S
ON'A MILTARY CASE PROSECUTED: By '_ b

Vori. Bulow, crassly dcpendent husband E
oo of Newport; R.IL, socialite’ Sunny von

- Bulow, who lapscd into a-coma wheii

: : she was allegedly injected with an over-
" “dosc of insulin. Tried and convicted- of -
‘.attempted murderin 1982, largeiy on o
* privately gathered-evidence, von Bulow
hires Alan Dershowitz, the now ub1q— o

s-Harvard law ‘professor, whose

otint of thé case is'the basis for this © -
‘movie. The Taw ling of the movie oc: -~
eurs when von Bulow is attempting to
- explain to Dershowitz (Ron Silver) .

' -."What actually happened “No, ) shrugs

- FOR INVASION OF PRIVACY. HE LOST.

Dershowitz. “Never let defendants ex-

plain; puts most of them in an awkward

. position.” “How do you mean?” asks

von Bulow. “Lying,” says Dershowitz.

TRIVIA: DERSHOWITZ APPEARS IN CAMEO
AS A JUDGE ON THE APPELLATE COURT.

lI 9 COMPULSION (1959

In 1924, Chicago is rocked by
a spectdcular murder, apparently
comnmitted by two brilliant teenagers =
from wealthy familics who have sought.
to plot and exeaiite the perfect crime.
An'aging legendary lawyer, Jonathan
Wilk (Orson Welles), is hired to defend
the young men with the modest hope -
of spafing them from the gallows; The

" film is based on Clarence Darrow’s

actual defense of Nathan Leopold
and Richard Loeb. Director Richard
Fleischer turns the sordid details of

_their vicious crime into a passionate, !

attack on the death penalty.

TRIVIA: WHEN STUDIO PUBLICISTS ADVER-
TISED THE FILW'S CONNECTION TO THE
LECPOLD AND [OFB CASE, [EOPOLD SUED



W T -

AND JUSTICE FOR ALL{1979) An angry ™
Al Pacino (is there any other kind?) plays
Arthur Kirkland, the very best lawyer he.
"knows in Baltimore. His client is losing his |
marbles; his girlfriend is losing her paticnce;
the senior ]udge plots suicidal fantasies. ‘
Moreover, he is trapped into representlng a

]udge accused of rape—a judge who is glee- o

fully ignoring the incarceration of a very in-~ .
nocent and distressed Kirkland client, All of
this is thrown together in a final courtroom
harangue that makes Pacino’s bank robber

“mugging in Dog Day Aﬂemoon sound like
Trappist prayer. You think I'm outta order?
Hey, courtroom or not, it’s Pacino. -

- TRIVIA: JACK WARDEN, WHO PLAYS: A SUIC\DAI.JUDGE APPEARS IN
TWO OTHER FilMS ON THE ABAJOURNALS TOP 25,12, ANGRY MEN
AND THE VERDJCT . . _ co oo

21
THE
NAME OF
THE FATHER ..
(193] Pete
Postlethwaite
and Daniel
.+ Day-Lewis play
- Giuseppeand Gerry %
- Conlen, a real-life fa- = °
B - ther and son falsely ac-
.. cused of participating in - :
. two separate IRA bombing sprees
outside L.ondon. The film chronicles . -

of their innocence. After 15 years, hu-

8l Thompson) is able to prove that police
4 had altered records of their interroga-
R tions, forcing a British court to release
| the-younger Conlon and his three al-
Teged co- Conspirators Six others were -

. - prison.

TRVIA: NOMINATED FOR SEVEN OSCARS.
. NOWINS.

| 2 ey ACTION (i@‘%)’

{'Goliath: Small-firm Boston plaintiffs :
- lawyers up against two conglomerates

- their struggle to convince British courts

- man rights lawyer Gareth Peirce (Emma:

exonerated after serving rheir sentences.
; A seventh, Giuseppe Gonlon, diedin .. -~

mOn its surface, this 1s a David vs. -

~~ whose tannery, thcy ve demdcd is
- responsible for the leukemia-related .

. dedths of elght children. At its core,

. .however thisisa grown up thriller

.- aboutthe. *

: pen]_ou_s prac-
“tical conse-- -
.. quences of’

. demanding -
- moral out-

- - comes from
* alegal action”
“better suited

to risk-and-

".reward. John
- Travoltais: -
Learnestas
. Jan Schlicht-

. mann, the ﬂrm s senior partner whose

outragc drlves the firm into 2 war of

. attrition agalnst a betrer-funded foe.

 Robert Duvall is adroit as the quirky - -

_ ]eromc Facher, a corporate lawyer whose
: cxper:cnce predicts Schlichtmann’s every

_. naive move, Best lawyer line goes to

- Facher: “Pride has lost more c'ase's_
, _than lousy evidence, idiot wit-:
nesses and a hanging judge
all put cogether. There is -
absolutely no place in a
courcroom for pride.”

¥ TRVIA: NOMINATED

§ FOR TWO OSCARS.
SCHUCHTMANN STILL
PRACTICES LAV IN BEVERLY,
N‘\ASS

2 3 YOUNG MR,
IINCOIN (] 939}
Henry Fonda makes an engaging,
beardless and belicvable Abraham
Lincoln in John Ford’s fictionalized

account of Lincoln’s early adult years .
from New Salem to Springfield, and—

this being Hollywood—from the lovely.
- and doomed Ann Rudedge to the ambi-
_tious and manipulative Mary Todd. The

key plot poine revolves around 4 killing

~ ‘that takes place during a July 4 brawl.

As a newly minted lawyer, the young -
Lincoln manages to quell a lynch- mob

" by telling them he needs the two broth-

ers accused in the murder to be his first
real clients. The film won an Academy
Award for its screenplay.and has been
named to the National Film Registry.

TRIVIA: OSCARNCMINATED FOR BEST
WRITING, ORIGINAL STORY. THE ACADEMY
ANARD WENT TO MR. SMITH GOES O
WASHINGTON

PHOTOGRAPHS: (L-R} COLUMEIA; COLUMBIA; DREAMWORKS
- LLGS TQUCHSTONE]‘THE KOBa\L\CULLECTIDN
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B \ISTAD (1997) Steven Spiclberg

~directed this historic drama of the famous

1839 slave ship uprising. An all-star cast -

 includes Matthew McConaughey,

Morgan Freeman and Anthony Hopkins
as former. Premdent John Quincy Adams,

- who argues the case to the U.S. Supreme
‘Court. Justice Harry Blackmun reads the

“court’s opinion in a cameo role as ]ustlce
Joseph Story. The film was criticized
for taking liberties with the facts, but i 1t

- .succeeds as a portrayal of antebellum
“America coming to grips with slavery—
“and how the law was employed both
for and agamst |

. -;TRIVlA NON\lNATED FOR FOUR OSCARS

46 ABA JOURNAL Hingust 2008

- .proving’that your- ¢lient is the teal Santa

-actorney whose client, one Kris Kringle S
- {played by Edmund Gchn) ‘calmly irsists’
-~ he’s St. Nick: Maureen O'Hara is the cyn~

- ical businesswoman who . :

* Natalie Wood,
- eventually’ does
© too; Treacle‘ :

: humorotus "
‘edge thdg has” -

. Chrlstmascs pas

PHOTOGRAPHS! (T-B) DREAMWOR

2 M RACLE ON 34TH STREET

(1 QA7) The holiday classic has one
of the most 1mprobablc ‘courtroom scenges
ever. But thén, how would you go about

Claus? ]ohn Payne portrays the eager young’

finally beliéves. Her =
daughter ayoung' '

to be sure,:i
but with a7

kept it going : for

prcscnt and fucurcﬂ,=

TRIVIA: WON THREE OSCARS
AND RANKED NG & AMONG

- THE AMERICAN FILVE INSTITUTE'S:

N\OST iNSP!RING FiU\/\S OF ALLTIN




MICHAEL ASIMOW is a UCLA law professor and co-
author of Reel Justice, as weli as other books and
articles about law in the media. He is also chair of
the ABA Section of Administrative Law and Regulatory
Practice.

PAUL BERGMAN, a UCLA law professor, co-authored
Reel Justice with Asimow, as well as other books and
articles about law in the media. He is a frequent and
popular lecturer on on the topic.

RICHARD BRUST is an ABA Journal assistant manag-
ing editor who has been a film geek since childhood.
Since he compiled the jury of lawyer film experts, he
audaciously decided to include himself,

JOHN DENVIR is a University of San Francisco law
professor and editor of Legal Reelism: Movies as
Legal Texts and the companion website, Picturing
Justice.

ELIGT EPHRAIM is an attorney and agent representing
media personalities in Chicago, where his clients
include film critic Roger Ebert,

DAVID M. HUNDLEY is a Chicago fitigator and author
of the blog Cinema Mishmash, an eloguently written
series of reviews and criticisms. He is a member of
the Gene Siskel Film Center advisory board.

HAROLD HONGJU KOH, a widety known expert on
international law, is dean of Yale Law School, where
he presents clips from films on the law 1o his civil
procedure class.

DAVID R. PAPKE is a law professor at Marquette
University in Milwaukee. He has written extensively
on the influence of film and popular culture on law.

STEVEN O. ROSEN is a Portland, Ore,, litigator who
has presented the popular CLE seminar “Movie
Magic: How the Masters Try Cases” in 38 states.

RICHARD K. SHERWIN is a professor at New York Law
School and author of Popular Culture and Law and
When Law Goes Pop: The Vanishing Line Between Law
and Popular Culture. He is director of the law school's
Visual Persuasion Project and a frequent commenta-
tor on TV and radio.

LYNNE SPIGELMIRE VIT! is a Wellesley, Mass., solo
practitioner and writer who teaches Law, Literature
and Film at Wellesley College.

JAMES B. ZAGEL is a veteran federal judge in Chicago
and former director of the Illinois state police. A mem-
ber of the Screen Actors Guild, Zagel has appeared in
two films {as J.S. Block)—1989’s The Music Box,
directed by Constantin Costa-Gavras, and 1991’s
Homicide, written and directed by David Mamet.
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AMONG THE OTHER LEGAL FILMS QUR JURY
CITED (IN ALPHABETICAL ORDER]

CTHF ACCUSED E 988}Jodle Fos feris
* g woman who is gang-raged in a bar
.and, when the rapists go free, goads

. a relucfcml prosecutor o pursue, the

pafrans who' urged Them on. . .

~ADAM'S RIB (1‘?49} George Cukors

mannered comedy, with Spencer Tracy
and Katharing Hepbum as married law-

. yars who opposs each olhar in cour.

~ BEYOND A REASONABLE DOUBT

{1936) Dona Andrews is o writer
who sets himself up.on o murder rap

o revedl the shoricomlngs of circunr
: stcmho\ ewdence T

THE CAINE MUTNY{ 954 Humphrey

Bagart is riveling In this adaptation of
Herman Wouk’s complex noval about

 military uuihonty and morgl duty.

CIASS ACTON[]QQ 1A father and”
daughter clash in end oulside the court:
room as they square off in a volatile

_ product lability cose.

THE CHENTH QQAJ Suson Scromdon is.
an underwhelming lawyer who finds her

- self representing @ young boy who has
) W\Inessed o Mafia hit.* .

" COUNSELOR AT AW | 19331 John. -

Barrymore is o workaholic lawyer who
Is In dangar of losing his fomrly in fhis

‘Wlll:om Wy\er film.~

THE COURFMARTIAL OF BILLY MITCHELL
{1955) Otto Preminger directs Gary

Cooper in this fale of the reaklife maverick
general wha fhinks an cirplane can sink a

_ship—and is counmorholed for proving it.

THE DEVILS ADVOCATE (1997) A new

aliomey intreduced into the world's most

powertl faw firm. discovers that its mar- ..
Jaging pariner is morally challengad,

THE FIRM H ‘?QS]'Tom Cruise Is recruifed

by o presligicus law firm that he graduafly

_ leamns hcs a very smlsler packground.

THE FOR‘TUNE COOKE [1956) Waller
Matthou and Jack Lémmon romp in this

" Billy Wilder comedy ahout a sledzy faw-

er who falks o relative info felgnlng |n\ury
o the sdke of o Iowsun

 GHOSTS OF MISSISSIPFI11996) The nue'

story of efforts fo bring o justice Byron De
la Beckwith for the 3Cyearold murder of

NTO[ERAB{E CRUE[TY (2003} The Coen
brothers reveal their take ondivorce law,
George Clooney is at his Ioolhy best.

JAGCED EDGE {1985] Defense @ Torney

- Glenn Close gefs close fo a dlient, playad

by Jeff Bridges, who is on trigl for the mur

. der f his heiress wife.

' JEKD 1991 } Oliver Stone tokes on New
.Orleans District Aftoney Jim Garrison’s

efforts to solve the Kennedy assassination.
History yle|ds lo iivefing s‘rory!elllng

| EGALLY BIONDE (2001 Reese

Witherspoon became one of the most

" soughtafier actresses in Hollwwood after

ridiculing the efftism of Harvard Law.

AR, UARID 097} A hilarious vehicle for

im Carrgy,.who plays a lawyer who finds
he s physmaiiy mcopcble of telling a fib.

ICHAEL CLAYTON (2007} George
Clooney shmes in this look of the dark
underbeHy S b\gﬂrm .

MUSIC BOX H Q89 Hunganon rnmlgrcmf
Mike: Laszlo, accused of being o war
criminat, asks his daughter flessica Lange)
lo defend hir in cour. She leams more

- about htm than' shewants to know

 NORTH COUNTRY [2005] s one

woman against the syslem: The extre- -
ordinary Charlize Theron plays o miner -
who ‘sues the company.

THE PELICAN BRIEF (1993] A law
student discovers a plot o assassinate
U.5. Supreme Court justices in this Johin

Grisham odoptcmon
I

THE' PEOP[E VS, LARRY FiYNT[] Q96)

Cameos abound in this porirayal of the
irial of the renowned porn pubhsher

PRIVAL FEAR (1 9%) Richdrd Gere is

the aitorney and Edward Norten a young
altar boy accused of killing a priest in o

slory whose' pio! fwists ‘and s,

THE RAINVIAKER {1997) Ancther John
Grisham lawyer fights the system, this time
with Malt Damon staring and Francis

_ Ford Coppola dlrechng

A TIVE TO Kt []996} An aamest
refelling of the Grisham. novel abouta”
racially charged killing in the Deeg South.
Mafthew N\cConoughey und Sundro

‘ Bullock spork
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 BY MICHAEL ASIMOW

E SWIM IN A SEA OF POPULAR CULTURE.

Whether it comes at us in the form of

television, movies, radio, novels or.
. music, pop culture i i everywhere, -
and most of us CII]OY it.

But pop culture is no longer just the ﬂuff of mod-"

ern society. Even though it’s interided to be con-

sumed and quickly forgotten, we need to take pop. _'

culture seriously, particularly because a great deal
-of it concerns law and lawyers.

Lawyers must realize that pop culture teaches the .

general public most of what it knows—or thinks it
knows—about the legal system. And even though .
many of those lessons are wrong, what the public -
believes about the legal system has a'significant

effect on how lawyers and the courts do their work.

Seudies show that people who Wat_ch Judge Judy

think it’s the judge who asks the questions at trial,

L.A. Law gave law practice such a glamorous ve-
_ neer that it sparked a boor in law school apphca-
tions. In surveys, regular vicwers:
thought of lawyers as Wealthy._land. -
good-looking more often than people
who didn’t watch the show. The .
“C.8.1. effect” has created a new
and often unreasonable influence for.
forensic evidence: Without it, prosecu- - - [t
‘tors have trouble getting past reason- -
able doubt; and where it does exist, - .. ..
jurors perceive absolute proof of guilt.
People who have learned their law
from TV expect that opening and -
closing arguments will be’short and -+
punchy and based on a strong, media- -
inspired storyline. They want you to
.use demonstrations, visual aids and
simulations, and it will help if you can .
_ pull a rabbit out of a hat on cross.
Pop culture ateésts that good lawyers .
find out and reveal the truth-about
what happened, and breach the attor-
ney-client privilege to-protect the, .
public from,vieious criminals,
But lawyers aren’t immune from - |
the effects of how they're portrayed by.
. popular culture. We also take lessons from movres
“and TV. .
TJust like everyone else some. of what we learn is
. wrong. In Germany, young lawyers make motions
in court that are unknown to German law because

they saw them on American TV shows. A new law

firm in Washrngton D.C., conducted meetings:
every morning in which the lawyers reported on
their cases. It was a total waste of time, but they
got the idea from L. A, Law.-

Filins also remind us how lawyers and law firms
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. are the films that teach and inspire us about how
. we should advocate on behalf of clients in real life.

fect on me. Films like fnteri the Wind, Philadelphia -
_-and In the Name of the Father show lawyers at their
very best, standing up for clients who are despised. -

-can go. terrrbl‘y WIORg,. Mzdlae/ Glaytm for example

portrays a pack of greedy and unethical attorneys -
who specialize in dirty tricks, struggle with sub~
stance abuse and betray their clients. Then there

‘To Kill a Maaémg&zrd made many of us want to"
become lawyers in the first place-it had that ef-

We can even take practical lessons from what we
see on the big (or little) screen. In the essays that. -

" follow, four top litigation experts use some of the1r

favorite films—not all of them about lawyers—to
illustrate important. lessons about trial technique..
So enjoy legal pop eulture, but don’t forgét that
no matter how trashy, inaccurate and even down- -
right ridiculeus it often appears o be, it always af-"
fects those who consume it. Whether we like it or

_not, we.must take that impact into account, 1n the 7
way we conduct ourselves as lawyers

MICHAEL ASIMOW, sitting at right, ponders the finer -
-points of the legal afgument put forth by Atticus Finch ..
(Gregory Peck) in this photo iustration from Ts Kill a
. Mockingbird. Asimow teaches courses in populdr culture |

and administrative law at the UCLA Schoof of Law in*
"Los Angeles. He is co-author with Paul Bergman of Reel
Justice: The Courtroom Goes to the Movies and co-author with *
Shannon Mader of Léw and Popular Culture: A' Course Book.”

He chairs the ABA Section of Admlmstratrve Law and
Regulacory Practrce ‘
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STEVEN ROSEN, at far
{eft, answers the call with Bill
Puliman, center, as President
Whitmore in this scene from
Tndependence Day. Rosen is
owner of the Rosen Law Firm
in Portland, Ore., which focus-
es-on.civil litigation. He has
presented his CLE program,
titled “Movie Magic: How the
Masters Try Cases,” through-
out the United States. He is 2
co-chair of the Distance CLE
Committee in the ABA Section
of Litigation.

ing an openitig statement or
closing argument, writing a
brief in support of a motion,
or setting the order of wit-
nesses at trial. If you want to
be effective, the movies

» teach, don’t bury the best
stuff in the middle.

That lesson also is dem-

onstrated in frlms with legal
" themes,

— _THE FILM; |NDEPENDENCE DAY L | : _ C‘lassAma?z (1991), apphes the brg.l—bang approach o
o ':THE LESSON YOU |.|. MAKE THE MOST |MPAC‘|’_-T " arguing motions. A plaintiffs personal injury lawyer

" ‘played by Gene Hackmap: starts orai argument of his-
‘motion to compel as follows: -

“Youihonor, the court'has before ita dlscovery Imio-

5 tion compellmg the defendant to supply the ndmes, job.
*descrrptrons, current addresses of all Argo employees
“involved in the design of the Mer|d1an modei between
980 and 1985.” :

: Those 37 words launch the Oral argument wrth a bang

" The dlien sh1p qurckly launches smaIler craft that

i hover dbove’ major crtles around the World before de- : by stating exactly what the plaintiff seeks. Not neces-
e stroymg them.  :; ~ © . sary, you think? Then perhaps you might reflect on how
“iLAsthe mov1e approaches its chmax, U S Presrdent - ‘often you've heard a client, opposrng counsel, judge, ar-

" Thomas Whitmore is‘holéd up at what'sleft of.an'Air = “bitrator or mediator at some point say to you, OK but
o Force base in New Mex1co 'S legendary Area’s1, where el me just what is it that you Want

'.'_’:he addresses 2 crowd of survivors.as a motley assort-

: ' _himself 1ncluded—prepare for a last— S "f'_DELIVER THE FIREWORKS

B _-"'-drtch attack agamst the alien mother ship: A THIRD EXAMPLE OF THE BIG-BANG APPROACH IS GIVEN
-+ -“Ini Jess than‘an hour, direraft from hére wrll ]orn oth— in Judgmmt ar Nuremberg, the 1961 film based oni the tri-
“ers froni around the world Perhaps it’s fate that today 15'- als of doctors, judges and other professionals oharged

= with' committing war crimes under the Nazi regrme in

" the Fourth'of ]uly, anid youwill once again be: ﬁghtmg :
“: World Wir 1. The movie focuses on the prosecution of

i for our. freedom_ Not from tyranny, oppréssion or: perse-

; cution, but from’ annihilation. And should'we win'the. * " Emst ]anmng, one of fourfictional ]udges ontrial. The
7 day, the' Fourth of July will-no longer be known as an -;-'Amerlcan prosecutor, played by Richard Widmark, con-
'American hohday, but gs the day the world declared in cludes his direct examination of friendly witness Karl
one voice: *We will not go quietly into'the night! We Wieck; a forer German judge as follows. .
will not vanish without a flghtl We re gomg o’ lrve on! T Q: Was it necessary for judges to wear any distinctive
We’re going to survivel” ™ = “mark on' their robes in'19352 -
' Amid the spécial effects excitément and rousmg cli-  AsThe so-called fiihrer’s decree requ1red ]udges 10
magctic battle—the aliens lose agam’—the writerand di- ~ wear the insignia of the swastika ‘on their robes
, " rector of Ifzdepmdmce Day give us an important lesson - Q:Did you'wear such an insignia?.-
-about, how to tefl a story and how to persuade: Start big * A: No. I'would have been ashamed to ear 1t
and end big. To,borrow a term. from astrophysrcs, it’s T Q: Dids you resrgn in: 1935? :
. the big-bang approach : Lo A Yes,sir T :
Thisisa Wmnmg approach for lawyers whether . - Q: Did Ernst ]anmng weara- swastrka on hls robe?
structurlng negotranons with opposrng counsel dehver— - Az Yes, ¢ e
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The prosecutor’s direct exam was not linear, asking’
about events in chronological order. Rather, and delib-"
erately, it was set up to ¢nd with a bang, and that made
the chances of a succcssful cross-cxam by opposmg
counsel less llkely

Start big. End big. Start with a bang End Wlth a bang
As Will Smith’s Air Force Capt. Hillersays at the end of
Independence Day t6 a young boy whom he 5 befrlended
“Didn’t | promise you ﬂreworks?’ o

“Yeah » ! -

THE FILM: ANATOMY OF A MURDER :
THE LESSON: CHRONOLOGY. CAN BE THE.
KEY TO BREAKING DOWN A WITNESS’
STORY ON CROSS -

BY PAUL BERGMAN -

IF THERE WERE A \fIUSEUM OF COURTROOM DISASTERS

prosecutor Claude Diancer’s cross-examination of Mary

Pilant in Avatomy of @ Murder (1959) surely'would be

one of the top exhibits. Watchlng Dancer, museum visi-

tors would see in excruciating detail some of the WOl‘St
.mistakes you can make on cross.

Even allowmg for dramatic license, Armz‘omy afa Mw— :

der is the grittiest and most realistic courtroom film ever
made. Director Otto Preminger defied the. Production
. Code and local censorship boards by focusmg the plot. .

on an alleged rape and a pair of women’s pant1es (The
stellar cast includes attorney ‘
Joseph N. Welch as the judge.
Just a few years earlier, Welch
helped bring down Sen. Joseph
MecCarthy with his dramatic re-
buke, “Have you no sense of de-
cency, sir?”)

Posted to an Army base in
Michigan’s remote Upper Pen-
insula, Lt. Frederick Manion
(played by Ben Gazzara)is
charged with murdering Barney
Quill, the owner of a local inn.
After listening to an ethically -
questionable lecture from de-
fense attorney Paul Biegler
(James Stewart) on possible
defenses to murder, Manion
claims that he became tem-
porarily insane after his wife
Laura (LLee Remick) told him
that Quill had brucally raped her.
He was acting on an “irresistible
impulse” when he walked to the
inn and shot Quill.

Prosecutor Dancer (George C.
Scott) counters that Laura and
Quill were having an affair, and
that Manion was perfectly sane
when he beat Laura and shot

PHOTQGRAPH; 20’]'1-[ CEN”IUR)' FDX,'THE KOBAL CDLLECT!ON
PHOTO ILLIJSTRATION KRISTINE STROM ~ °

Quﬂl after learning about it.’ _ : .

At the trial; surprise defense witness Pllant fills.a
huge gap in Manion’s dubious rape story by producmg
Laura’s torn panties. Biegler displays the panties—
quite modest by current fashions—for all to see: Pilant,;
who manages Quill’s inn; testifies that the. day after he
was killed; she was, as usual; sorting the inn’s laundry- -

when she found the panties at the bottom of his laundry -

chute. Pilant had tossed the panties into the rag bin, but
brought them to court- when she reallzed thelr srgmfl—
cance to thc case. : - e -

'FA'I'AL BLUNDER :

DANCER GROSS-EXAMINES PILANT FEROCIOUSLY HADN T
she been Quill’s lover? Isn’t she lying about finding the
panties to get back at him for cheating on her with Laura?
Termented by Dancer’s repeated accusations that she:
and Quill were lovers; Pilant stammers, “It’s not true.

Barney. Quill was'my:..; .” thn shc hesnates Dancer

' PAUL BERGMAN second from rlght has a

frong-row view of thc defense table in-Anatony af
a Myrder: Befgman teaches trial advocacy and evi-
dence at UCLA' School of Law in Los Angeles, He
also directs the school’s Street Law Clinic.-He is co-
author with Michael: Asimow of Ree/ Justice: T/ze
Goan‘room Goes to .s‘ﬁe Mawes S e

P
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goes in forthe kill: “Barney Quill was what, Miss Pilant?”
Finally; Pilant blurts out her secret: “Barney Qurll
was my father!” . . :
Dancer slinks meekly back to the prosecutor s table, '
pausing only to’say, “No more questrons :

Dancer’s first problem, of course, 1§ that he asks Mary' :

Pilant a-key question without knowing for sure what her
~ answer will be, and the bomb, she drops on hrm shatters
~ his “jealous lover” theory :

But Dancer dlso is-intent on usrng bullyrng tactics to-
‘make Pilant out to be a perjurer. As a result, he never
stops to consider that the chronology of events should

“cast doubt on her story. :

‘Given the.fact that her father was vrcrously murdered :

is it likely that the very next day she would be tending
to mundane chores, such as sorting the inn’s laundry?
Wouldn’t she take time off to grieve, plan a funeral and
tend to her father’s business affairs? So might she be *
mistaken about when she found the panties? Might she
" have found them some days after her father was killed,
when she returned to work? And if so, wouldn’t Laura—

who was terrified of her husband—have had ample time

" to dump the torn undies into Barncy’s laundry chute?
Often, lawyers are all too ready to imitate' Claude
‘Dancer by going for home runs when’ conductlng Cross-

- exams., A more effective, if less dramatic, strategy 'would -

be to undermine inferences adverse to your client by
bringing the 1mpIausrble aspects of the witness’ story to
the surface. And organizing events chronologically often’
“is'an effective way to carry out that strategy. * |

THE FILM A FEW GOOD MEN

THE LESSON: JURORS GIVE THEIR OWN g
MEANING TO THE DIFFERENT WAYS THAT
MEN AND WOMEN EXPRESS THEMSELVES

* BY MJ. TOCCL

CONSIDER' THE CONTRASTING COMMUNICATION STYLES

- of two key characters in A Few Good Men, the 1992 film

about a trio of military’ lawyers who must prove a cover-
up by a basé commander to save two Marines chargcd

~with miirdering another soldier. -

" At one end of the spectrum is Marine Col. Nathan

Jessep, the, base commander, When Jessep, memorably

played by Jack Nicholson, is called to testify, he enters
the courtroor with the fanfare befitting his rank. His
demeanor is conﬁdent—bordermg on arrogant, His- .-
mannes of speech is direct, uncqmvocal and delivered
with volume, emotion and authorrty He'isan® mstantly
compelling and authoritative witness.

Contrast Jessep with L. Cmdr JoAnne Galloway

" (Demi Moore) as she seeks to oversee the defense in the

high-profile murder case. Even as she tries (o convinee
the Navy brass that she-has the knowledge, expertise
and commitment riecessary to tackle this politically

- sensitive case, she comes across as equivocal, indirect

and halting. Heér statements sound more like questions
because of the rising inflection in her voice. She doesn’t

- ‘ask directly or energetically for what she wants and in- -

stead speaks softly, with-minimal eye contact and little

N _show of emomon The ass!gnment instead goes td a

lower-ranking colleague, .

. Lt. Daniel Kaffee (Tom
Cruise), who has practically
no actual trial experience.

Is it just a case of movie
stereotypes? Probably not.
After studying jury trials in
North Carolina over a three-
month period, anthropologise
William M. O’Barr conclud-
ed in Linguistic Evidence that
jurors have different per-
ceptions of what he termed
powerful and powerless lan-
guage. (¥ Barr determined
that male and female wit-
nesses with a powerful

MJ. TCCC, standing at right,
watches Lt. Daniel Kaffee (Tom
Ciuise) explain the case to two soldiers -
in crouble in A Few Good Men. Tocci is
a principal in the Pittsburgh office of
Trial Run Inc., a litigation training
and consulting firm, and president of
- Fulerum Advisors, 2 multidisciplinary

consulting company that counsels firms
on ways to retain and advance women.
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speech style elicited a signifi-
cantly more favorable response
from jurors, but that women
tended to speak less powerful-
ly than men. Women using
powerless speech styles were
seen as generally less credible,
especially by female jurors,
And vet simply “acting like
men” isn't the answer for
women. Research indicates
that women are perceived to
be less likable as they become
more powerful and confident,
but if they appear to be less
confident they are viewed as
more likable. At the same
time, gender is fundamental to
our sense of who we are.
Galloway embodics that
conflict. Substance and style
converge as she—like so many
‘women in the real world—
seeks a communication ap-
proach that is both authentic dnd effectwe

A MANNER OF SPEAKING

50 NOW YOUR OWN WITNESS RAISES HER RIGHT HAND
and takes the oath, and you begin your direct examina-
tion with the usual preliminary questions. Because you
i have not yet covered anything substantive, it appears

. that nothing significant has happened. Re_s_earch shows,

- however, that multitasking jurors are making instanta-
neous judgments about her competence, her trustwor-
thiness and even her likability. These judgments are

based on a number of factors—most of which are invisi-

ble and subconscious, If it is indeed tr_ué_tha; we never
" have a second chance to make a first impression, we
should understand how that first impression is made.

One important factor is coriversational style, In his,
2007 bestseller Blink: The Power of Thinking Without
Thinking, Malcolm Gladwell argues that we form first
1mpressmns in the blink of an: eye. Jurors are “thin slic-
ing” when they simultaneously €valuate theé witness’s
eye contact, gestures, speech, appearance and testimo-
ny. Conversational stylé is one of the thin slices that en-’
hance or diminish the witness’s cred1b1llty - _

Sociolinguist Deborah Tannen tells us in Tz/éing from
9 fo 5: Women and Men at Work (1995) that, rather than
recognize different conversational styles as.the cause of
confusion and misunderstanding, we chalienge the
speaker’s intentions (“she thinks she’s so smart”) or her
abilities (“shc doesn’t sound very sure”) or hér charactcr
{“she is evasive in answering questions”).

The pOSSlbllltY that conversational style will affect your
witness’s credibility should influence your preparation
of the witness, your direct examination strategy, and
how you use closing argument to address possible mis-
understandings by the jury of your witness’s testimony.

‘
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M|CHAE|_ T|GAR top r1ght joins g groap of stnkmg miners

“in Salr of the Earth. Tlgar i5a professor at Duke University School
of Law in Dutham, N.C., and emeritus professor at American
University in Washmgton, D.C. He is a past chair'of the ABA Section
of Litigation, He has written seveial books published by the ABA,
including Ei egﬁtmg Tnjustice, Examining Witnesses, TﬁmkmgAbayt
'ﬂaﬂamm and szmmn Tﬁe L:t:ga.tors Aﬁ

THE FILM SALT OF THE EARTH T
THE LESSON: YOUR CASE IS ABOUT REAL
PEOPLE TELLING THEIR STORIES

BY MICHAEL E. TIGAR

. WE ALL KNOW THAT AT TRIAL WE MUST PRESENT JURORS
- with a coherent story of the case. But we often forget

that a story is told by people, to other people. The story

is built up from testimony of witnesses, who bring their

version of what happened, and their sense of the justice
or injustice of it. With our guidance, these witnesses
speak to the jurors, each of whom brmgs his or her own
set of attitudes and personal experiences to the process.

To tell the story-of our case simply and, persuasively,
we must learn to share vicariously the lives and experi-
ences of our clients. After all, Clarence Darrow had nev- -
er walked the corridors of madness as had Leopoldand .
Loeb, nor ever braved a white mob while trying to-
move a black fam]ly into their new home, nor lived
among union organizers in the mines, mills.and fores;s.
Yet, more eloquently than any other lawyer of his time,
Darrow ‘was able to summon up images of thosc experi-
ences for judgcs and jurors.

Salt of the Earth is not a movie about lawycrs, and it’s:
hardly even about the law. But it is a film about seeking .

C aﬂtmzmd on page 62 .
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the 2008 Beijing Summer Olympics -
team. And though he has no shot at
making Vancouver in 2010, he’s-

Olympic Games in Singapore in
2010 and the London summer team in 2012

But Crabb isn’t an athlete. . :

“T wish T was,” laughs the Los Angelcs based partner _
at Morrison & Foerster. Crabb and his Beijing-] based -
partner, Steven Toronto, act as international counsel
to the Beijing Orgamzmg Committee for the Olympic

_Games. In that capacity; Crabb and Toronto oversec
legal work at Morrison & Foerster offices around the

+ globe on issues such as venué constriction, -ticketing, '

broadcasting and intellectual property protection.

“We were engaged in the fall of 2002 and have
wotked with BOCOG ever since,” Crabb says. “It .
takes six years to get ready for the games It qu;tc
‘an endeavor.”

Joining Crabb on the Beijing Olymplcs lcgal team
are attorneys throughout the world. Some have worked
'in the Olympic movement for years; others are new to
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ELLY CRABB MADE HIS FIRST OLYM--
pics at the 2002 Salt Lake City win-
" ter games. Now he’s'a member of -

games.
he explains. “But we thought we had a good shot. The
" one advantage we had was that we had done work on

. pushing to'be a part of the Youth - the Salt Lake City games, plus we had an office in

the games Some were scmlprofessmnal athlctes—
~even Olympians—themselves. Whatever their

background, they say Olympics work is
% challenging because of the breadth
and complexity of the issues.

And, wording their responses care-
fully, they contend that Chinese cul-
ture—not its politics—has created
issues they hadn’t antlclpated

SCHOOL GHUMS o
. ';'CRABB S OLYMPIC JOURNEY BEGAN WHEN HE LAND-
ced work for the Salt Lake City Organizing Com-

- mittee, which handled the 2002 winter games.
“My classmate at'Columbia Law School was gen-
eral counsel of SLOC,” explains Crabb. “He had a

~ question about an agreement and called me, and I
_d1d that and several other projects for SLOC.”

- That pinch-hit .engagement served as an intro-

“duction to the Beijing gig. While at the Sait Lake

* City games, Crabb made a presentation to the
Beijing Olympics legal team, which he believes
was instrumental in getting the BOCOG contract.

“One of the big moments for us was when we

- were given the opportunity to host a member of

- BOCOG’s legal department,” Crabb says. “He

“didn’t'see us doing a lot of work at the games, but
we did our very best to impress him, We arranged’
meéetings with our client, the SLOC, which rolled

“out the red carpet and hosted seminars. One sem-

‘inar by SLOC was thmgs we wish we'd have
known when we were in your shoes.” That made

“a lasting impression because it came from ‘people

‘who'd just gone through the experience.”
(Crabb says he would have to get permission

‘from his client before naming the Bculng repreésenta-

tive to whom they pitched.) :

Still, Crabb’s firm had to “appl’y” for the BOCOG
duties, dcta1lmg its expertise in matters rélevant to the
“We had to go through a very involved process,”

Beijing, Buc if I recall correctly, there were-motg than

~ 100 law firms that wanted to do this work on the inter-
_'nationa] side. Our competxtor_s wefe from the United
Statcs, the United Kingdom, China and Hong Kong.”-

- About nine months after submitting its application,
Morrison & Foerster clinched the BOCOG deal.
Heading BOCOG's domestic team.in China is Wang

. "Rui, a partner in the Beijing offices of King & Wood.
* Herfirm, which also has an office in San Jose, Calif.,

competed with about 70 China-based and foreign ﬁrms

- for the work, Wang states. (Sherequested that qucs-

tions be sent in advanice via ¢-mail and sought permis-
sion from her client to be interviewed for this-article.) -

" Since being awarded the business, more than 100 of the
Lo aoAirm’s attorneys have worked on Olympics matters; 30
“-are still doing regular Olympics work. -

“Far in advance to the pitch, we conducted extensive

. research on hosting the Olympip Games and the corre-
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sponding legal issues,” says Wang, who is also a sports
agent in China, “Based on this, the pitch documents:

prepared by the firm provided a detailed blueprint of

the legal services that BOCOG may require.” Other
pluses, according to Wang, were the language skills of
attorneys at her firm and the firm’s experience repre-
senting large-scale state-owned corporations such as

Bank of China and People’s Insurance Co, of China; as -

well as foreign firms like AT'&T and Wal-Mart. - -
Thousands of miles away in Lausanne, Switzerland,

national Olymprc Committee. .
This isn’t Stupp’s first Olympic Games. That was in

Games champion competed in-both freestyle and
Greco-Roman wrestling for Canada at the Montreal
- games—after suffering a bout of .appcndicitis only two

match was agarnst the cvcntual gold mcdahst and he
thumped me.” -

Stupp again madc Canada’s team four years latcr
but the country boycotted the 1980 Moscow games. .
to ptotest the Soviet invasion of Afghanistan in 1979.

“I remember thinking that if me not going could save

one life, T shouldn’t go cxplains Stupp “I-was very
altruistic.” :

But Stupp S athlctrc cfforts drd lcad toa drffcrent
sort of win. It was through his wrestling contacts that
he learned of an opening in the I0C's legal depart-
ment. “I thought I'd be here two to four years-and -

" then 'dgo back to Canada,’f he says “Now [ve bccn o

hcrc 24 years.”

SPORTS FRANCHISE -
IN ADDITION TO THE BEIJING ORGANIZING

.the 1ogo ‘must.be fegistered and protected in more than
200 legal jurlsdlCElonS, and some of that work Crabb has
-helped oversee.

* “There are certam ccntrahzcd frhng procedures such

. as the Madnd Protocol, which wrll allow for the rcgrstra— :
_:.,_-:f_tlon in more: than one country,’ " he says: “Thcsc regis- -

trations, starting with Beijing, are done by the' I10C. As .. - '

sa firm we answered questions and provided oir analy-
2 .. sis,. but the filings were actually prosecutcd by a Sw1ss :
e law firm hired by the 10C.” ' :
is Howard Stupp, director of legal affairs for thc Intcr- R

“The IOC has been takmg more and more of thc

e j-._:_rcgrstratrons m—housc ‘says. Crabb, “In thc future, thc O
] 10G might just do it all Vo
1976, when the Canadian and two-time Pan American -, o
“You’d think the tickets would be fairly simple; but
- they're hot,” says Crabb. “There’s a‘master contract’:
-~ with'the worldwide ticket sales orgamzatron and thcrc
months before. “I didn’t do well,” hie admits, “My first ..

“And here’s another dcccptrvcly complex 1ssuc

are lots of issues—like when you create 4 database of

'prrvatc information, of the people who buy tickets, you
-1 have to comply with government mandates on privacy,
--and that’s a lot of work. There are 200 natrons and they"
. all have different laws.” '

Because attorneysin Momson & Focrstcr S Ncw

York City office have grappled with those i issues. for
. other clients, 1nclud1ng banks and. credit card compa- - ¢
: g}'nles, Crabb leaned on their expertise.-“Work related to..
' ..equestrlan events has been done out of our Hong. Kong R
*office.” he says. “Gonstructron work was doneout of "~
‘our-Tokyo office. It would, bc very drfﬁcult for a small
firm to do:this work,” - R

All told, about 35 Iawyers from Morrrson & Foerstcr .

. have done BOCOG related work in the last six vears.
/ “As many as nine of our 18 offices were involved,” says
.- Crabb, though he declined to disclose the amount of

fees his firm has collected. from its Bcumg

committee for the Olympic Games and the -
International Olympic Committee, other -
Olympic entities have been fielding their .-
own legal issues. “You have to understand -
how the Olympic world is organized,” says’
Crabb. “It S cssentlally a franchrsc organ- ©’

Olymprcs cngagcmcnt _

NEW PI.AYER 8

BACK: STATESIDE, RANA DERSHOWITZ IS AN
Olympic team rookie. In 2007, she joined
the U.S: Olympic Committee and is now

1zat10n ; :

Hcadmg thc franch1sc is thc IOC whrch owns all thc
Olymprc trademarks and symbols, including the five- -
ring, five-color emblem recognized throughout the
world. “All rights extend from the IOC,” Crabb says.

Growing off the 10C like arms on an octopus are the
city organizing committees and the national Olympic .’

“committees from 205 ndtions, teritories, common-
wealths; protcctoratcs ‘and gcographlcal areas.. The.
IOC also recognizes mtcrnatronal and national fed- :
erations for each sport in the games. (See chart trtlcd
“McOlympics,”page 59.) . -

All those Olympic-related orgamzanons have drstmct

functrorls making the potential for legal work for each -

Olympic Games mind- -boggling, and the com-
plexity of each.issue even more s0. :

For example, the creation of
each Olympic Gamesfogo is .
straightforward enough.

. However, once created,

“IT TAKES SIX YEARS
“TO GET READY FOR THE GAMES
IT’S QUITE AN ENDEAVOR

general counsel and chief of legal and gov- -

. emnmental: affairs at the Colorado Springs, Colo., organi-
- zation. A former college skier and now a tr1athlcrc she

will attend her first Olympic Games in Beijing.- :

Before that, however, she’s got her hands full with le-
gal issues related to the U.S. Olympic team. Her work-
load “varies depending on the day,” she says, in part
because the USOC is.charged not enly with overseeing
the country’s involvement:in each Olympic Games, but
also-with its involvement.in the U.S. Paralymprcs and
the Pan American Games.:

A common issue for Dcrshowrtz is team sclcctron
“We’re charged with ovcrsccrng selection proccdures

. by which athletes are chosen,” she explains.: “We're not

the subject matter experts on how to best select ateam - .
or individual in any particular sport, but we -
. make sure sports federations’ guide-
lines are clear. If disputes arise, we.

: havc a role in resolving them be-
fore thcy go to arbitration.”

~KELLY CRABS Augiar 2008 5“‘5.!9”‘_“\-‘_‘““. 7.




In‘onecase; an athlete whose -
.name the USOQ has kept private,

- digputed the process for choosing
crews on the U.S. rowing team, ar-
guing that a subjective process based

~ on a combination of factors was improper;

and that the selection process should have becn bascd k

strictly on:speed. .
“USRowing believes that you necd coordmat10n
among the athlétés and that it could figure out who

' the best fourathletes were through its selection camp,”.

' explains Dershowitz. “The athlete challenged that
“process, arguing the only way to pick team mémbers -
was ina race-off.” In March, a ruling by the American’
Arbitration Assocnauon upheld the USROng selec-
tion.process..
| “The USOC isn't usually 1nv01ved in arbltratlon
over athlete selection procedures,” she says. “In this
case, we were a party because the athlete claimed the
sclection camps were inappropriate, and we felt very© .
strongly there needed to be recognition that there may
" be times r.hac Sub_]ﬁCEIVC criteria are 1mportant tO select-
_ 1ng a‘team.’
Other’than téam selcctlon, the USOC S rolc in the
Olympic Games is preparatory, says Dershowitz. “It’s

to hive a foundation in place should something happen '

and to ensure our athletes are educdated on the rules at

the games, how things will play out and what will be

expected of them on and off thc ﬂcid s0 they e prc—

© 68 ABA }OURNAL'AuguIIZOOé’

‘pared for the spotlight they’il find themselves in,”
she says. “A lot [of the work] isn’t tegal, butit’s

-where legal and business planning ¢ome together.”

Onice she gets.to Beijing, Dershowitz expects to be

“troubleshooting on-site. “If there are concerns about

- the contracts we've entered into, we'll néed to ad-
dress those on the ground,” she says, “It’s really
about being prepared for any and 4ll cont1ngcnc1cs,
but not. expectmg them

CUL'I'URE GLASH A :
BUT MONTHS BEFORE THE OPENING CEREMONIES
~on Aug. 8, attorneys working on the Beijing games
say-they’ve run into challenges they’ve never before
- encountered: Some ate the result-.of Chinese law;
. others ar&'due to matters of Chinese culture. .
“:"The most ¢complex, and most lucrative, legal issué
~in any Olympics may be broadcasting. “The broad-
casting agreements are the single largest source of
revenue for the games, and.it took about two years
to negotiate a draft,” says Crabb. “There are about
22 official broadcasters worldwide, and the largest is
the United States—which is NBC this time. So that
“contract ig probably the imost important.

- ““There’s competition among the broadcasters .
for various things, such as whether they can have ,
their own footage.and what they can and can’t brodd-
cast,” explaing. Crabb. “There’s also a facilities com-
ponent. Every games has to have a broadcasting -
center that'houses'press and broadcasters. In Bei-
_jing, BOCOG antlmpates serving 17,000 in that

far;llity For 17 days, it'll be the largcst broadcastmg
center in the world.”

One particularly thorny point required a » workaround
of Chinese law barring foreigners-from owning broad-
casting entities. Many nations, lnclud:ng the Umtcd
States, have similarlaws. -

" “*Manolo Romero has becn rcspons1ble for the broad:

. cast'of the last 15 games,” says Crabb, President of
*+Tnternational Sports Broadcasting; Romero is a televi- -
- sion executive who oversees the Olympic broadcast

feeds to the world. “Everybody wants him to be in
charge because he really knows what he’s doing, in-

. cluding the IOC and the rights holders who pay.for the

broadcast nghts Buthe’s a Spaniard.” After some legal
maneuvering,’ ‘Romero will now head the broadcast
through a Chinese:foreign joint venture called Beqmg

: Olympic Broadcasting.

Partnershlp and sponsorship agreements are also gre-
ating tensions before the Beijing games. The Olympic
Partner Program allows companies to be worldwide ex-
clusive partners with the I0C; Olympic partners have
a imore prominent marketing position and are distinct-
from BOCOG partners, Olympic sponsors and exclii-

‘sive supphers ‘They typically contract for four ar eight -
 years, covering two Olympics-—the winter and summer’

games—or four Olympics; The cost of such partner-
ships is confidential. o .
Beijing Olympic partners mcludc Coca Cola,

- McDaonald’s and Omega, none of which responded to .
repeatcd rcquests for contact for this article; Johnson -

¥
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& Johnson, x:ﬂvhich declined ‘t-o bc i'ntcrv'icwcd st’atirig

that it has been involved in little legal work, surround: .

ing its partnership; and Kodak, Samsung and Vlsa,
which also dcchncd to be 1ntcrv1cwcd R

'AMBUSI'I MARKETING .

MEA\TWHILE KEEPING ALID ON AMBUSE MARKETING—IN
which companies attempt to capitalize on the Olympics
in ways they haven’t:paid for—is a job overseen by"
Stupp, his four—lawyer staff and three lawyers at the

IOC Television and Marketing Services SA in Atlanta, _
a Wholly owned sub31dlary that’s responsible for all 10C .-

revenue-generating activity.

“We're seeing a falrly higher than normal !cvcl of am-
bush marketmg, not just by third partlt:s but also by
sponsors,” says Adam Mersereau, senior marketing .

counsel and head of business affa1rs at IOG Telewsmn . .

and Marketing Services. . : :
.For example, if a bank sponsor were to use its
Olympic marketing rights to promote its payment
. cards, whether they re credit or debit cards, the baik
“would be commlttmg sponsor-on-sponsor-ambush mar-
keting against another payment card sponsor that has
purchased those r1ghts , '
- “Sponsor-on- sponsor ambush is more common r1ght

B

now than in any games,” > says Mersercau. It hasn’t been
such a problem in the past bécause sponsors usually

~ stay in their lanes.”

- This will be Mersere.au s third Olympic Games, and
he fell into Olyinpics work by chance when he was a
fifth-year associate; “T got a call out of the blue from a -

' -guy who worked for the I0C who used to work at the

law firm Where my wife ' worked,” he says. “He was

" looking for someone he could trust to teach thc strangc

Olympic framework to. I couldn’t resist the temptatlon

That was in 2003, right before the Athens games.’
Mersereau spends time educating sponsors on their

rights.-“When you get to technology companies like

" Lenovo and Samsung, that sector can get crowded, and
- we help them define the categories thcy can, sell and

how to run their [advertising] program.’
"That, however, hasn’t kept sponsors from swcrvmg .

. into others’ paths. “You might have a sponsor who'’s

been sold the rlghts to one category of products also”

- selling products in another catcgory -that’s been sold o,

another sponsor,” he says. -
And resolving the problem has becn more difﬂcult :
‘than in past games. “Although the Chinese have shown -

: SOphlSUC&tIOI’l in Western contract procedures, there’ s
still a hlghcr Ievcl of rclatlonal cngagemcnt that CE (IR

McOIymplcs

The Internaflonal Olympic Cnmmittee based
_in Lausanne, Switzerland, owns all the
Olympic trademarks. and symbols, such
as the five- -ring, fi fve-color emblem recog-
nlzed throughout the world. :

The 10C recogmzes entities that agree to

. contracts drawn up for the games

Olymplc arganizing committees in each host city
contract with the 10C to prepare the venues, sell the
tickets and pay the bills'for their games, or with
NOCs for marketing rights and-other issues,

National sports federations—(SRowing; USA -
Track and Field and USA Gymnastics in the U.S., fof
stance—are recogmzed and afﬁhated but not governed
the NOCs or thé IOC )

-

“You have to understand how the Olymijlc world is orgamzed g explams Kelly Crabb
of Morrlson & Foerster It s essentlally a franchise organization.”

Véeéoes_fee'g'eas

abide by the Olympic Charter and any specific -+ ?
. ¥

Below the 10 nal Olympic cnmmlttees
—the U.S. Olymplc Commlttee the Britisti Olymplc
. Assomatmn the Chinese Olymplc Commlttee—that
own or license Olyripic symhols and marketmg .
: rlghts wﬂh:n the;r natlons - :

b 5

®
" eces0eese

Similarly; international sports federations—the Interational

" Association of Athletics Federations (which covers track and-field-
" gvents), the Intefnatichal Swimming Federation and thé International -

Basketball Federation—are recognized by the 10C and. may set interna- -

. fional nules.and a‘gen_d_as_fqr_the_n;tionalfedera_tions. T

CHART ILLUSTRATION BY JEFF DIONISE - & =
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quired to solve problems,” says Mersereau.
“With a Western company, you could
quickly write a'letter, quote the contract,
send an example of the marketmg, and it
‘would stop. We're noticing that there are usu-
ally high-level meetings and negotiations requ1red
-to stop even somethmg that seems completely clear—cut
© tous.’
- Mersercan, however is careful not to overstate the
problem “Most people have predwted chdos when it
comes to mtellectual property rights.in China,” he says.
~ “That’s not been the case. The Chinese have shown an
~ ability and a desire to learn and conform to the normal -
;sponsorshlp and IP rlghts process. There are still frus--
trations, and sponsors are facing theém regularly, but

they haven’t materially detracted from the value of the

sponsorshlp Giveti the fact that China is a developing

‘country in many ways and has had a bad hlstory with [P

rights, it’s going better than I’d have thought.”
Stupp agrees that these games have required personal

and forrnal interactions. “Personal relationships can play,

‘an important role in contracts in Asia,” he says. “The
-Wording in coritracts is, of course, very important; but
sometimes there's a certain bureaucracy that has to be
respected. I've found my counterparts in BOCOG ex-
tremely helpful and very open, but when it comes to
* formalities, they have-a ¢ertain process they wish to're-
spect. You have to be sensitive to who at which level -
-of the TOC is writing to whom 'at:BOCOG. Sometiines
‘it may take a little longer, but the job'gets done.” ™~
None of the attorneys réport Chinese government
‘control or interference in their activities. In fact, Stupp
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ays the games may be pushing the nation’s
eadersh1p toward more flexibility.

“The Chinese government has been a little
“more open with, for example, freedom of the
press, with réspect to the reporting and broadcast-
ing of the games,” he says. “I'd like to think having

‘the games in China has helped matters progress 1n a
way that there’s less bureaticracy.”

As for human nghts concerns, actorneys say they re- -
spect people S r1ght to protest the China games, but that
not all criticism is fair, “Most of [the Olympic partners]
enter long-term sponsorsh;p agreements,'and a majority

‘of them wére committed to the 2008 Olympic Games

before Chlna Was even selected,” says Mersereau.

“They don’t’ choose to support the games because of

where theyare. They chose to support the Olympic

movement 4s a whole.” - ,
Stupp is dlsappomted in the way some protesters

have expressed their opposition. “I understand people

" have issues with China, and the [OC appreciates and

fully accepts that these people can make their points,”

. 'he says. “The torch relay provided a good platform for
some of them to make their points. Where they went -

- too far was when they forcibly interfered with the run-
- ning of the torch. I saw one scene when they attacked

4 woman holdmg the torch ina Wheelchalr That was a
bit shamefuls”
Dershowitz adds,“We re certamly aware of the hu-

.man rights issues, and we understand the concerns

addressed. But it’s important to remember that the
Olympic movement isn’t just about sports. It really is
about bringing the world together and understanding
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and respecting cross-cultural viewpoints. That’s got lost
in the press, and T hope we'll get.back to those issues.”
- Now that he’s in'the final strerch; Crabb is trying to
o leverage his cxpcrlcncc on thc Beijing Olymplcs 1nco.

" future work. -

“In 2005, London was awarded the 2012 games, L
and I'd like to get some of that-business,” he’says.
“It’s very political, and there are lots of gréat lawvers
in the United ngdom, but we have a London office
and a lot of cxperlcncc I'm opnmlsuc they might tap
us on thc shoulder

BEYOND BEIJING
THE 2010 VANCOUVER OLYMPIC COMMITTEE HAS ALREADY
said it won’t hlrc nen- Canadlan firms, so Crabb has-
moved on to the first-ever Youth Olympic Games,
which are set for Singapore in 2010. “T'hey only have
two years to prepare whcrc cvcrybody else gets six,”
he says. “The point.we're trying to make | is that they

. need somebody to hit the ground running.”

Crabb has-alsg been contacted about the 2010 Com— :

" monwealth Games. “We’ve been invited to join an
© 2! Indian law firm to go through a tender process,” he
says. “The games will be in New Delhi'in 2010, and
" organizers are just geteing around .to hlrmg internatonal
lawyers I’'m always looking for opportunltlcs to get.my.
name 1n front of other orgamzmg committees.”

PHOTOGRAPH 5Y CHRISTOPHER MARTIN

Lookmg at Crabb (] 1t1ncrary, vou mlght thmk that _
one sweet perk of work in this area is the ability to trav-
el the world and to witness—in person—athletes mak- -
ing history. But many attorneys involved in the games
cither don't get perks or are rather subdued:about those -
they do receive. - :

“It’s a great honor for the ﬁrm 10 be grantcd the .
unique opportunity of providing legal services to .
BOCOG as its only Chinese legal counsel,” says' Wang.
“However, the firm is not regarded as an official sponsor
for the Beijing 2008 Olympic Games, thus it is not enti-
tled to any privileges or rights enjoyed by such spon-
sors. Attorneys who wish to attend the games'will have
to follow the ticketing procedures and rules madc by.
BOCOG to the general public.”

Morrison & Foerster attorneys don’t. gct angr spcmal

' prmiegcs either. “Thcy don’t have any ‘expectations :

of getting anything,” explains Crabb, and that’s fine

- . with him. “I go to Beijing . about five_times a year, and

I've been to Lausanne. Don’t worry about me. I ve
been dround.” :

As for the games themselves, he adds “I m probably
going to be at the games, but I'm not sure. If 'm re- -
quired to be there, I'll be there, but my-work is related:
to the preparation of the games—and I have no delu-.

- sions that the best seat is in front of your T'V.”

Mersereau is excited but knows he’ll' be working .
" hard in China. “I’m at every Olympics _ -
_for the entire time,” he says, “We'll be
in China for a month, and we can take
our families. It’s quite an experience.”
The first two to three weeks are he:ctlc
with' early morning to late-night work
schedules, but then the craziness sub-
sides, leaving Mersereau more time to .
sodk up the Olympic experiénce. :
“In many ways, it’s been a dream job,” -
“he says. “It’s got travél, a unique subject
matter, and the size and scope of the
. deals is large. There aren’t many jobs
like it. I'm very grateful T almost can’t
-bélieve it sometimes.’ .
Dershowitz is. also enthusmsmc about
headirig to the games: “I get to go—as in
I get vo—but I'm also there bécause if
there’s a dispute about a medal or an is-
sue that arises, we nccd to be preparcd
to respond.”

“Fr fom a pcrsonal pcrspecnvc "she
,says, “it’s been amazing to participate in,
- even just the lead-up. I don’t think T

- appreciated prior to joining the USOC
how much of a.peace movement the
; - Olympics is and how it brings
change and brings people
together. I'm very excit-
ed tobe a partofic.” -

:. ADAM | ' ilisko is @ lawyer
MERSEREAU J o ence et

= in Chicago.
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oW LEARNED m UTIGATE AT THE MOVIES” * forces dur serise thilt wé can—as citizéns and a trial -

lawyers—dare to talk about fundamental issues of

' Gorzz‘muedf rem page 53 . ~ Justicea and’injustice, knowing that we must awaken -
]USEICC :and it cari teach us how tor l1sten to people s in jurors the' des1re to rcafﬁrm what is nght and change
grlcvances and then tell their stories. - whac is'not: l :

 Salt of the Earth was prodiced in'1954. 1 depmts ah
- actual Mme Mill & Smelter Workers stnkc againstas. -
* zinc mining company-in New Mexico. The striking 7
local was predominantly Hispanic,-and the demands
included equal pay with Anglo workers, decent 1iving‘_ :
" conditions in the company town and a safc workmg
. environment:

The Company rcfused to negotlate I Closcd off -
access to the company-owned food store. It tried
.'to bring'in scab labor. EventualIy, the com-" - . #
pany obtained a ‘Taft-Hartley injuniction that’
forbade'the striking miners to picket. At that
point, the miners’ wives asserted themselves”

and took up the picket duties. Evcntually,
the company agrccd o most of the niiners’
demands. - RS
A film like this, cspccnally told from the pers
spectlve of the workers, was not easy to make
in the heart of the McCarthy era. Union leaders
were targets of red-bditing. Director Herbert J.
Biberman and his co-writer, Michael Wilson,

?@21\9@'39@9@{ tbe
fB\ '- qu’GIC’L@ Now H@Qf”

WS the %@@faml

ABA connectmn offers four easy ways to get
‘ow-cost/no cost CLE credit -

LIVE CALL-IN TELECONFERENCES

were members of the HOllVWOOd 10-blacklist. : Haw .l' Leafned io L"‘,gate af ﬂ]g Mgwes

* The ptoducers had-trouble getting financing, ~ ~ § 1.0pm; (ET) Aug, 20. ‘ :
there were efforts to disrupt the filming, and k-

" their principal actress—Rosaura Revueltas, one * § o register, call 1-800- 285 2221 between 8 303 m.and & 30 pm: (ET)
‘of the few professionals in the cast—was arrested ~ § weekdays starting July 21, or go to abangt org/cie/conneoﬂon himf. -
and deported to Mexico. The film did not havea - § Mulllple parllr:lpants may listen via speakerphone but each
general release in the United States until 1963, =~ N mdwrdual Who wants CLE cradlt must reglster separately

© But 54 years after it was made, Sa/t of the Earth '} CLE on €D |

treats themes thae still are volatile in U.S. society: - §
workers’ rights; health care; the struggle for gender *
equality; and efforts to divide peopfe based on -
their race, ethnicity or immigration status, _
These are the film’s lessons for trial lawyers;
First, most of the actors were nonprofessionals. -
They included Juan Chacén, the male Tead, who' ™
was a union local president, and Clint Jencks; who -
essentially appeared in his real-life ro]c as an’ ofﬁcml E
of the international union. - i
These pcoplc arc witnesses—they are miners ' -8 : e
“and miners’ families, telling their own stories’in - f fTo register go'to abanet OTQ'/C"E/COHHEC”U” h!mf S
compelling fashion. If a Hollywood writer and di=- =} : Past programs are available a abanet org/c.’e/c.’enow/hame m‘ml
rector can encourage performances like that, you as. : 'CLE on Padcast e SN
a tejal lawyer can do it as well. But you must listen 'R pogzast downloads are aveilable startlng Aug 25 Go to BN
and care as deeply as the people who made this ﬁlm,- - B~ abapet grg/gjgngw/hgmg himl. , k.
and think as creatively as they did about how»your . seessesnsennes sesssee
witnesses present themselves.” o ing States accapt ABA teleconierences-for mandatory CLE -

Second, the filin teaches us to look deepl’y into R eredit AL, AR, AZ; GAY, GO,FL, BA, 1A, 1) IL,KY, LA ME, MN,
MO, MS, MT:-NC.-ND, NH, NM NV NY, DK OR; Rl SC; TN, TX,

the human situations that our clients bring to us, and N i VA VT WA, W WV WY ol d—prmt oS also accepi onhne- .
~ to-search for causes rather than s
litigatethe - ‘

Pravious ABA: Connectmn programs are avallable on CD for $50 each
R Order onling at abac!acatafog org (key words: ABA Connectmn) ar.
3_ cali1- 800- 285 2221,

| _Co: Sponsors Sectlon of Admimstratlve Law Young Lawyers
. D|v13|0n s :

: -Avallabie ‘start] ng_Aug 25,

eff;(t:lt‘sld : .WWQ;LIN(% (‘)'\I“EB,

1rd, WATER, RIGHTS — %
the film COMING IN"8EPTEMBER
I¢in-

APHIJUPITER IMAGES 1NG.
RATION: JAMIE JACKSON
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AVIENNA
_CONVERGENCE

World Justice Forum raises .
rule of law issues.

BY JAMES PODGERS

T IS FAR TOG-SOON TO DIV]NE
the ultimate legacy of the -
three-day World Justice - :
- Forumn that wrapped up July
5in Vienna, Austria. But.
ABA President William H. ;
Neukom; founder of the World-
Justice Project that conducted the
forum, assured some 500 atten-
dees that their short-term accom-"
plishments were impressive. -

“We achieved-a great deal -
during these three days,” said
Neukom, “startirig with the fact
that this number of people came to
Vienna because they believe in the
premise that we can do so much
more if we create communities
committed to the rule law as a
way to create SOCICI:ICS of oppor—
tunity and equity.” : durmg these three days ’
. Neukom, a partner at K&L : *
Gates in Seattle, cited other’i important gains madc by
the gathormg of representatives from 95 counmes and
15 professmnal dismphnes S

TAKING STOCK OF WI'IAT WAS ACCOMPI.IS]-IIED o
FIRST, NEUKOM SAID; WAS THE CONSENSUS REACHED =~

" on key prmc:lplcs that express the meamng of the rulo
of law: : '

Second, he sald was 4 shared understandmg that the :
purpose of the rule of law is to help create communities

~ of equity and opportunity for their citizens.
Third, research papets produced by two'teams of-
scholars——released in draft'versions at the forum-—il-
lustrated how the rule of law contributes to political,
economic and social development, and explored the-
access- to—Justlce issues facmg margmallzed groups in
" various societies.

Neukom also cited more than 30 spec1ﬁc pl‘OJCCt
goals presented on the last day of the gathering; they
had been developed in breakout sessions by regional .

PHOTOGKAPH: STARS AND PIGTURSS GMBH/ CURT THEMESSL - -

R

EDITED BY JAMES PODGERS / JPODGERS@STAFF.ABANET.ORG

William_ eukom- "We achieved a great deal E

. teams of forum participants. The projects, which will -

" be carried out by groups in each region, may seek fi-

nancial support from a $240,000 fund created by the N

- Qak Foundation in London, . s
-Another key development at the forum was the re-

lease of an initial report affirming the V1ab111ty of the

Rule of Law Index as a process for measuring how ef-

i ely countri adhcrc to rule of law principies ina
: : number of key areas: A full report
~ on the findings will be released

laver this vear, said Mark D.

.+ Agrast, who coordinated devel- o

. opment of the index.,

- Agrast said that Wlthln three

. years, the project is expected to

cover some 100 nations. But he

cautioned against any temptation

. to treat the index as a vehicle for

. rating countries on their adher-

ence to the nile of law. “This is a

* diagnostic tool; it’s.not a grading

- system,” said Agrast, a senior fel- .
low at the Center for American

Progress in Washington, D.C. -

- 'There were notes of caution,
however, that achieving the fo-
 rum’s goals won't be quick or easy. -
Session.participants.often strug~
k. gled to'reconcile rule of law prin- -
* ciples in the context of different.

cultures and power structures -

: o likely to resist change .
Othcr part1c1pants emphasized that advancmg the
rule of law ulnmatcly involves changmg cquatmns of -

- political and econemic power. -

“The system in which wealth is crcatcd and d1str1b-
uted—after-afl, that’s-what this is all about,” said John-

" Bohn of San Francisco, a member of the-California -
‘Public Utilities Commission who has a background in
- - international economic development. The reahcy isy he-

said, “the poor always get screwed.” .
Despite concerns, however, the forurn recewed hlgh
grades from atcendees.
“My background is not in the Eegal professmn and
this conference opened my eyes to the importance of -

- the rule of law,” said Moses Kachima, executive secre- -

tary of the Southern Africa Trade’ Unlon Coordination
Council in Gaborone, Botswana. “But the task now is
for all of us to take thc mcssage of its 1mportancc home
to our Constltucnmes i

Astatemen of the rule’ of law prlnmples is on the

T project’s websnc Worldjusacepro]ect org. B
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. lng the nomination and confirma- .

B YOUR ABA

ADVOCATE FOR THE COU RTS

]udlc1ary issues top agenda of 1nc0mmg ABA Pres1dent Wells

" BY JAMES PODGERS

NCOMING ABA PRESIDENT H.
Thomas Wells Jr. says he got
the message in taiks with =~
-other bar leaders over the .
past year o so. .
There is Wldespread concern,
he savys, about “potential threats
to judicial independence, and to
fairand inipartial courts” at the
- .state level.
Wells and other bar leaders also
have expressed frustration with -
‘the partisanship that is hamper-

tion process for federal judges
Wells says those issues will -
- be'among hig priorities as ABA
~president. Weills, a shareholder
in Maynard Cooper & Gale in
Birmingham, Ala., will begin: his. -
one-year term in August at the
closc of the association’s 2008 -
annual meeung in New York
City. : :
' Wells has started the plannmg
process for a conferenee in 2009
that will focus on how to'main-
tain fair and impartial courts. A .
planning committee will be co-
 chaired by Justice Mark 1. Martin
. of the North Carolina Supreme’
Courtand Edward W. Madeira Jr.
of Philadelphia, a special-adviser
to the ABA Standing Committee
on Judicial Independence.

Meanwhile, the selection process :

for federal judges is en the agenda
for the ABA's'policy-making House

of Delegates when it-convenes dur-

. ingthe annual. meeting., = -

The Standing Committee on Fed-
eral Judicial Improvements (along
with 13 co-sponsors) is recommend-

ing the House endorse use of bipar- ..

tisan commissions to consider and
recommend nominees to fill vacan-

‘ cies in the federal district courts and .

the U.S. Court of Appeals. The rec-
ommendation also-urges more coop-
eration between the president and

the U.S. Senate in the ]udlClal selec- -

tion process.
‘The comm1ss1on concept is not

64 ABA JOURNAL Asgust 2008

new. In 1977 Presideﬁt; Carfcr"s ex-
- ecutive order established 2 commit-
- tee to assist in selecting federal

judicial officers other than circuit

-:and district court judges. That com- -

mittee didn’t survive, but senators

- from eight states—including Cali-

H. THOMAS WELLS: We'il be wherever “the riew
_ administration sees our role as most valuable.”

-fornia, Florida and Hawaii—rely on -
~.commissions to identify district court

candidates who can then be recom-
miended ro the president. S
. {A 1977 House resolution propos—

mg a nominating commission for cir- .
_ -cuit court judges technically would

be superseded by the récommenda-

tion that delegates will consider in .-

New York.)

“You almost never see battles over :
~.nominees who come through the

commission process,” says Wells,
who asked the judicial improvements

.committee to develop a recommen-

dation. But without them, he says,

" the process often becomes “very

partisan and not very civil. I wanted

. o think about what we c‘ould do in

efforts to tbne'doWn that process.”
"Widespread use of nominating
commissions wouldn’t be a cure~all
for the deep-seated canflicts over
selection of federal judges, says
Harvey 1. Saferstein, the commiittee’

member who will introduce the rec-

ommendauon in the House. But,
he says, “it would result in a less
contentious process.”

'CLIMATE CHANGE
AND WITH A NEW ADMINISTRA -
tion assured of occupying the
White House come Jahuary, now
isa good time to float the com-.
mission proposal, savs Saferstein,
- managing member of the Los
Angeles office of Mintz Levin
Cohn Ferris Glovsky and Popeo.
“Maybe the candidates will get
‘behind it,” he says. “Bverybody
with a stake in the system be-
lieves it’s breaking down and that
some compiomise is necessary.”
(Committee chair M. Margaret
' ‘McKeawn; 2 judge on the San
Francisco-based 9th U.S. Circuit
Court of Appeals, recused herself
from deliberations on the recom-
mendation.)’ :
Andcther question is Whether
a new administration alsd might
reconsider the ABA’s role in eval-
. uatirig federal bench nominees,
1nclud1ng those to the U.S. Supreine
Court. From the 1950s until the end
of the Clinton administration, the

- Standing Committee on Federal -
" Judiciary vetted candidates before
- the president formally nominated

them. In early 2001 President Bush

.-ended that practice, although the. - .
. ‘ABA has continued to evaluate

candidates once the pres1dent
namies them.

While not planmng to press this
issue, Wells says, “we’re open to any _

- participation at whatever level will
. be most helpful in the selection of

federal judges.-We'll be in the ‘

-process, and however the new ad-
" ministration sees our role as most

valuable; that’s where we’ll be.” B

/PHOTOGHAPH BY MATTHEW PACE




©YOUR ABA/ GOVERNMENTAL AFFAIRS B

* THE ABAs
NEW SCORECARD

Impact of association policies
will be posted online

BY RH[INIHt McMII.i.Il)H : o
‘HE ABA'S LITTLE GREEN BOOK ISN’ T 50
'little anymore. The Policy and Procedures .
- Handbook—rFamiliar to members of the

briefcase into a larger ver- .
sion that’s more like a tele-
phone directory. The part
of the book that compiles
eurrent ABA policies—. -
those adopted by the
House within the past
decade—now runs more
than 150 pages.
But the size of the now-
big green book wasn’t what
bothered Laurel G. Bellows
in August 2006 when she
became chair of the House,
the ABA’s policy-making
- body. Her concern was that
there was so little aware-
ness of the impact the res-
olutions summarized in the
book have had on lawvers .
and government policies L
and on how the justice system servés f:he pllbllC

"~ So Bellows created the Resolution and Tmpact:” ..
Review Committee to develop a process for trackmg

e ELISIA FRAZ 1

the dissemination and implementation-of House reso— -
lutions—and for making that information’ avallable Lo,

ABA members and othcrs 0utsnde thc assoclatlon :

SPREADING 'I'HE PRIDE ! L

“I TAKE TREMENDOUS PRIDE IN THE WORK OF TI—IE
House of Delegates and the legal expertise and com-
mitment of the lawyers who serve there,” says Bellows

of Chicago. “As a member of the Illinois delegation, it .. .
became clear to me that even current dclegates are un-’

aware of the results of their work. I sensed an urgent

need to inform members and the publicabout the ef-
fect that ABA policies-have on the practice of law, on.

legislation and on our way of life.”

“In establishing this new committée,” Bcllows adds :

“my hopc was to gather facts supporting the 1mple-
mentation of House resolutions so that delegates in-
volved in draftmg and advocatmg pollcy changc could
measure the impact of their efforts.”

PHOTOGRAPH BY MICHAEL DEHQOG

This: columrz is written ﬁgy I}ze ABA Gawmmem‘al Aﬁam
: Ojj‘ice and discusses adoocacy ¢fforts by the ABA relating z‘o

issues being addressed by Coﬂgres.r and z‘/ze exemtwe bmrzcﬁ

“aof tﬁe ﬁzdeml gommmmt

House of Delegates because of its distinc-
tive forest-green cover—has grown froma -
6- by—9 inch booklét that could easily be tucked intoa. .

“‘The process opened our eyes IR

- Governmental, Aﬂam O_[f‘ e pu&kmﬂon :

And now, as Bcllows nears the end of hcr two ycar

“term in the ABA’s second-highest office, the commitree

is preparing to post impact assessments of House reso- - -

. - lutions on the ABA website, at abanct org/leadershlp/
©orire. html

Faced with the dauntmg task of complllng that 1nfor--

. mation, the 14-member committee-—headed by chair’

C Elisia Frazier of Fort Lauderdale, Fla., and vice- -chair

K }onathan Ross of Manchcster, N.H —focuscd its ini-

tial review on resolutions adopted between 2001 and

: 2005 some 280 mcasurcs sponsored by.74 different en-.

tities, as well as recently
. added resolutions from ’'06. .
_ .. .“The process opened our
. eyes to the tremendous ©
-reach of the policies and. .
the amount of work done
_ by the various ABA enti- -
ties,” Frazier.says. The -
committee found that ABA . -
policies influence legisla-
tion at both the federal and
state levels, sérve as start-
ing points for amicus curiae
“briefs filed with the U.S.
Supreme Court and other’
tribunals,-and provide the
bases for standards and .
model rules relating to thc
legal profcssmn
The committee wcb51tc
will inciude information on

S thc entities that sponsorcd resolutions before the House.

- Thomas-M. Susman the new director of the ABA.

‘Govcmmental Affaits Office, says impact assessments
. ‘on House resolutions will be useful to his-staffers who -
-'lobby before Congress and with the executive branch in
L support of ABA policies. “ABA policy resolutions mat-

. ter,” he says, “and the work of the impact review com- - -
- mitgeé should prove valuable for both the House of
* Delegates and the Governmental Affairs Office.”

No decision has been reached on whether to mak_e '
the review process permanent, but Bellows says the
committee’s initial efforts have important benefits.

- “Without the work of the committee,” she says,
“ABA members, the public, members of our govern-

ment and lawyers who are ot yet members of our asso-.
ciation would be unable to measure the extraordinary ' -
success.of the ABA in turning words into action to ac- -
complish its mission of defending hberty, and putsumg
and delivering justice.” I : .

Rhonda M clelwﬁ is editor 0f Washington Letter, an ABA '
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BYOUR ABA/ROSS ESSAY CONTEST

A father’s quéstion spurs

T /m essay q0as selected by e ABA ]ournal '‘Board of Edmars s, t/ze wzmzer
. _of the 2008 Ross Essay Contest. The prize is $5,000. The contést drew 193
- entries on the topic: “Why do you believe the legal pmﬁ’mm is the greatest 7
o proﬁmzorz in the world®” The contest is supporsed by @ trist esiablished i m
the 19305 by the late Judge Frskine M. Ross af Los Afzge/es The contest is

CXp lOI'ElthI]_:Of OUI' pl‘ OfCSSIOH . admmm‘ered by the ABA ]ournal

‘ BY MARJBIHE H.IJRESTAI.

'-REMEMBER THE MOMENT - -+
- I told miy father I wanted
to'be a lawyer: It was a typi-
~-cally humid ' June day in New
York:City, and through
the open window of our apart-
ment could be heard all the
sounds’of suimmer: the gush
- of water'escaping from an
open fire hydrant, the blanng
horris of ever-impatient rho-
torists; and the eccasional -
snippet of conversation from -
the old men gathered on'the
stoop outside. But in our tlny, '
cramped kitchen there was:
only silerice.
“Why?” my father f1nally
asked.
Famlly legend has it that
‘Tresponded, “Because T
want to be the international
. Thurgood Marshall.”
Pérhaps. My career has -
been a {(modest) homage to
thelate, great justice in that
" 1, too, focus on issues of fair-
ness and equity in my work
as a trade and development
specialist. As T grow older, T *
find myself less concerned =
with myanswer, however,
. and'more fascinated with
my fathér’s question: Why?- -
At the time, [.did not fully
comprehend what he was ‘ask-
ing~-I was only 9 years old:
Like a Zen koan, more is re-
vealed each time § explore
the quest1on

EXTREME-ODDS

MY FATHER CAME OF AGE DURING'

the “Papa: Doc” Duvalier regime in

. Haiti, a time in which lavyers faced
persecution, kidna‘ppi'ng and-even

“death; Why would T aspire to a pro-

- fession that pitted a single individual

against the all-powerful state? Why

would1 contemplate membership in -

an orgamzatlon Whose ethics call for 1

' .86 ABA JOURNAL Zugis/ 2008

- reprcsentanon of the accused the '
“unpopular, the poor and the dissi- °

dent? Why would I participate in a

systemn that either corrapts or kills? . -
*+ My father’s experience of law, law-~

~ 'MARIORIE FLQRESTAL:'Lawyers Tisk sc_o_rn}fér good feasons.’

‘yers and the legal profession is -
: vastly different from my own. As .
"an American attorney whose closest -
“bout with danger was a pulse-pound-

ing (but ultimately uneventful) trip -

" to Algeria, [ am not often called
“ upon torisk life or limb in serv1ce

to My profession.’
Like so many others, reco1led

-inhorror last November as Pakistani -
lawyers faced: down batons tear gas,

_ barbed wite and othér ‘lnlplernents

of autocratic rule to. protest the gov-'
erpment’s manipulation of the ]udl-
c;ary My first uncensored thought -

was “WhyP” Why would these law-

yers stage protests at local
“.courthouses knowing they

- would be clubbed, beaten
and jailed? Why would they
| risk théir safety, their families
= and their careers to object to -
the firing of a single judge? -
As T contemplated the ac-
tions of my comradesin law,

" I fihally came to understand
the true nature of my father’s
question: Why choose a pro-
fession that eschews security
in favor of a life lived Holding
-authority figures accountablc
qunder the law?

Tt is a task that will often
‘prove risky—and not justin
exotic™ locales across the
world. The lawyer who forces
‘the prosecutor to prove her
‘case when society has already
found a murder suspect guilty
faces public scorn. The law-
yer who-battles the U.S. gov-
‘ernment all the way to the
Supreme Court to ensure
‘those ¢hatged with terrorist

:  acts have access to courts and
|+ justice risk's public opprobri-
um. But we the lawyers do
these things anyway.

1 sometimes wish 1 could go
back in time—back to that
summer day in June in New
“York Clty If T could face my

' father’s question all over again; here

is what I would say: “Why? Because

“the legal professmn is the greatest

profession in the world. In the process
‘of doing our jobs, we secure freedom

for everyone else |

Marjorie F. lorestal 15 an associate

© professor at the University of the

Pacific McGeorge School of | Lazw
in Sacmmmta, Calif.
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"8 YOUR ABA'/ NOTICES

 NOTICE BY THE BOARD
OF ELECTIONS
Pursuant to § 6. 3(6) of thf: ABA’

Constitution, the Discrict of Columb1a L

will elect a State Delegate to fill a vacan-
¢y due to the nomination of Carolyn B.
Lamm as Président-Elect. The term ™
commences immediately upon certifica-
tion by the Board of Elections and
expires at the conclusion of the 2011
Annual Meeting. For further instrue-
thI‘lS v1srt ABAJournal com/magazme

‘ NOTICE BY THE BOARD
. OFELECTIONS . ...
Pursuant-to § 6. 3(c) of the ABA’

Constitution, the state of Tenncsscc wdl .

elect a State Delegate tor filla vacancy
due to thc nomination of Howard H.
Vogel to the Board of Governors The

term commences Immedlately upon cer- .
tification by the Board of Elections and .

expires at the conclusion of the 2010

Annual Mcetmg For further i mstructlons

V!sltABAJouma] com/magazme -

AMERICAN BAR ENDOWMENT _
ANNUAL MEETING OF MEMBERS
The Annual Meeting of Mémbers of the'
ABE will be held in-conjunctiori with-the
ABA Annual Meeting on Monday, .
August 11, 2008 at 8:45 a;m. in the Grand
Ballroom of the Hilton New York, -
Several proposed amendmerics to the -
ABE Bylaws will be voted on by the
* membership at this meeting, These
amendments address the composltlon of .
the Board of Directors (Article 11,
Directors, §1); the role of the ex officio -
. Direcrors {Article 11, Directors, § 2 and -
4}, the.composition of the Execurive
Comrmttee {Article 11, Directots, §5),
and the composition of the qulnatmg
Commirtree (Article 11, Directors, § 6).
{See the full textof this notice and the

Bylaw amendmcnt at ABEndowment org )

"PROPOSED AMENDMENTS S
TO THE CONSTITUTION AND BYLAWS
Proposed amcndmcnts to the Con-

- stitution and By]aws of the American Bar
Association summarized below have *

‘been duly filed with the Secretary of the

Asspciation by the indicated sponsoring

mcmbcrs of the Assomatlon for constdcr- ‘

ation by the House of Delegatcs at the
2008 Annual Meeting in New. York, New

York. Copies of the:full t__(;xt of' ,tl_'lesg: pro- g

 posals will be published in the book of -+

reports to the House of Delegates and

are also availablé on the ABA's Website

on the House of Delégates Lieadership

- Page @hutp://www.abanet.org/leadership/

house,n'home heml (d:c;é on 2008 Nm _—
York Aﬂmtal Mggtzﬂg) Thise’ proposals ’

-are also available to any member upon

request. to the DlVlSlOD. for Pohcy Admin-
istration at the American Bar Ccntcr 321
N. Clark Street; Chlcago, IL 60610
312/988 5230 g

Notice is hereby, given that Edward -
Haskins Jacobs proposes. to amend § 1.2

: of the Constltutlon 1o mclude the follow—

1ng languagc as one of the purposcs of "
the Association: ¢ ‘to defend the right to
life of all innocent human bcmgs, mclud-

ing all those concelvcd but not yct
“bormi*

-.‘_ I.'I .

Notlce is hercby given that ]effrcy B
Golden {P1incipal Sponsor), Michael .-

* Asimav, ‘Walter T. Burke, Kathleen: ;- :
Marrin, Charles E. McCallum, and Larry

Mills propose to amend §.21:12 of the

-Bylaws toadd a Student Assoc1ates cate-_ )

gor5r of membcrsmp

NOthC is hcreby glven that Llcwclyn
G: Pnl:chard (Principal Sponsor),. _
Deborah Enix-Ross, Paula J, Frcdcrlck

. Rosemary E. Giuliano, Hon. Chiistel E.’

Marquardt, Rodérick B, Mathews,
Mitchell A. Orpett and Jeffrey J. Snell

propose to amend § 31.7 of th¢ Bylaws to

discontinue the Standitig Commiteee on
Lawyers’ Title Guarancy Furids at the - .
- conclusion of the 2008 Annual Mcctihg._’-

: v ‘::.- .
Noti'ce.i..s hereby givén thﬁt ]ohn C
Cruden (Principal Sponsor), Cory M. - -
Amron, Martha W. Barnett, Marguerite

. L Carr, David W. Clark, Patrick Thomas
Clendenen; Michael 8. Greco, William 8. _

Harwood, Tammy Elizabeth Henderson,
Robert E. Hirshon, R. ‘William Ide III,
Edward E. Kallgren, Robert MacCrate;

Karen J. Mathis, Kenneth B. Nunn,

of the Bylaws to create a Standing
~ Committee on Gun Violence., -

v
Notice is-hereby given that James R.
Sllkenat (Principal Sponsor), Sara A..

Austln, Gerald T, Giaimo, ‘Shawn D

Guse, Emestine 8. Sapp, Peter M. -
Su_zukl,_DaYld C. Weiner, Armando
Lasa-Ferrer and Hon. Bernice B. Donald .
propose 1o amend various sections of the
Censtitution and Bylaws as housckecp-
ing amendments. . ]
Rcspectfu]ly submitt'cd;_._ L
Armando Lasa- Ferrer S

- Secremry

GI.E PROGRAMS IN SEPTEMBER

- For information, contact the ABA Service

Center at 800-285-2221 or service@

abanet org, of v:su: abanet org,fcle

ABAMEH.NGDATES .

2008—annual meéti'ng. ‘-
Aug 7 12 Ncw York Clty

: 2009—m1dycar mectmg Feb. 11-17; .‘
Boston; annual meeting; July 30-
: Aug 4 CthﬂgO

r 2010—m1dyear mcetmg Feb 3 9,

Orlando; annual meeting: Aug. 5- 10 S

San Franmsco

: .201'1¥midyear mecting Feb '9- 1.5
Atlanta, annual meetmg Aug 4 9
Pk Toronto i

s ,'2012—m1dyear mcetmg Feb 8 14
»- New Orleans annual meetmg Aug. -
e 7 Ch;cage :

2013—-m1dyear mcetmg F eb. 6 12 _I N
Dallas annual megting: Aug 8 13
: San Franmsco :

David . Pasternak, William G. Paul and

Sayre Weaver propose to amend § 31.7
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CLASSIFIED/EXPERTS/WITNESSES & CONSULTANTS

ACCIDENTS

'EXPERTPAGES COM fists more helpful

acmdent experts

 AUDIO & VIDEO RECORDINGS

JAMES A. GRIFFIN AnaIySIS & authentI-
cation -of questioned recordmgs
enhancement of poor quaIIty record-

ings. Visit: wwwforensmtage .com .and

1- 888-GRIFFIN.-

BANKING/FINANCE '. _? o

* JOHN BURDISS - Practices and stan-
‘dards; commercial bank management; -

Iendi'ng, operations; fraud. Telephone:

(800) '830- 4594 or VISIt our webSIte at '

WWW, johnburdIss com

COMPUTERS

Technical cansultatIon ‘case preparatlon
expert withess Iestlmony, damages analy-

sis, internet, PC, .data . retrieval :issues.
CIIent awards / settlements $100K-$30M

Compurer Consuiting Systems, Inc., (770) 973- 1216
www, campuzerconsul!mgsys cam

CONSTRUGTION
EXPERTPAGES.COM - lists Ieadlng con-

structlon experts.:

DOCUMENT EXAMINATION
HANS MﬁR GIPJON
forensic examiner o quesI‘Ione ocuments
. 41 Years Experience :

" Member, AS.Q.D.E.
: 218 MerrymonI Drive

usta, GA 30907 :
706 840- 42697 hunsgldl_on@earth[ink.neI

ECONOMIG DAMAGES

“COMPLEX COMMERCIAL LITIGATION;

analyses for antitrust, IR oil and gas,
and other issues.
Kemmerer, (612) 474r5860

ECONOMICS EXPERT WITNESS
Strong Academlc and Business

Expetience.’ ArIadaIr Economlcs Group

Please phone: {816) 630-0628. or visit:

.WWW arIadaIr_economIce COom.

‘
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 Associates,

AppIIecI EconomIcs_
Consultlng Group, WWW: aech com. Jon_

EMPLOYMENT
DISCRIMINATION
THE 'AMERICAN

RESEAROH EqUIty AnaIySIs Program
has 30 years’ experlence prowdmg

research ‘and ~ éxpert WItI"IESS serVIc-"
es/testImony, statlstIcal anafyses and.
. database

development o
plaintiff/ defense - attorneys’ natIonaIIy
Offices located an both coasts. Contact
Dr. Bruce Christenson {800)- 257- 6457

e maII Egmty@alr org.

:ENGINEERING
A FASTENER EXPERT - Bolts, Screws,
_ Nuts, Washers, Pins, ete, “Expert

WItness “Failure !nvestlganons 40
years Industry expersence John J. Grey,
Telephone: (440) 243-8549, E-mail;
johngreyemail@aol.com,

WWW. fastenerconsulting com.

ELEVATORS /ESCALATORS. Donnelly &
1807 Glenview Road,
Glenview, IL 80025, Please telephone

(B00)248-79141. E-maII JOhI’I I donnelly‘
_@att net. :

EXPERTS & CONSULTANTS

EXPERT WITNESSES

EXPERTPAGES. COM - FIND BE'ITER
EXPERTS. Free. 8_00 TS-LEGAL. -

FORENSICLSCIENCE

FORENSIC CHEMISTRY CONSULTING E
" Heather L. Harris, MFS, D, available for

case.evaluation and expert witnessing
for chemical evidence: drugs, toxic sub-
stances, -aicohol,- fire debris, etc.
Phone: (215) 880-3943 wwwhlharrIS
com or hihconsult@hlharrls com

Web-sjte:

| HORsEs/EQUINEIAPPRAISE‘Rs
~ 'NORTH AMERICAN EQUINE SERVICES,
INSTITUTES "FOR

liability - -assessment --&. = equine
appraisals.  Phone: .(800) 575-1669.
‘www.northamericanequine.com.

INSURAN CE-

PRESIDENT (1975-1993) of a life &

disability company .owned by Chubb
Corporation; past director of five insur:
ance companies. Ongoing - experience
" testifying; sales, cIaIms underwriting;
-management i$sles. "ARBITRATOR -
2005/6. ‘Member, AIDA’ Remeurance'

and Insurance Arbitration Society. Tim
Terry, CLU Telephone (760) 770-4479.

LEGAL/MALPRACTICE

PHILLIP FELDMAN BS, MBA, JD, AV.
Board-certified, lLegal  Malpractice
(ABA, ABPLA, CA). - 40 vyears

. Trangactions, LItIgatIon .Ethics/fees.

. Phone: (3_1_0) LEG-MALP {534-6257).
www.legalmalpracticeexperts.com- or
LegMaIpExpert@aoI com. '

MEDICAL BY SPECIALTY

ANESTHESIOLOGY EXPERT
Exceptional analytical/verbal/clinical
- 8Kills, 20 years experience, board certi-
fied, . prompt review, plaintiff/defense,
Info@propofolmd com, CaII now {800)

8534819,

ACCREDITED
PSICHIATRI& MEDICINE

Haward Alumm & Faculty ‘
Natumalty Qualified Experts
PID, Individual and Class Achon

(617) 492-8366

haro]d_hurszm]n@hms harvard.edu
- www.forensic-psych.com

EMERGENCY 'MEDICINE - 7 ‘TRAUMA
Experienced in case review, narrative

- evaluations, consultatmns expert wit-

‘ness testImony, plaintiff- & defense.
Highly articulate, board-certified/recert-
fied,. emetgency ‘medicine.. ‘Thirty-one
years full-time practice experierice. Gary
Harris, "M.D., F.A.G.E.R; 2277 |nvertay
" Road, Irverness, IL 60067, Please tele-

"~ pHone: (347) 991-5704




‘%{.‘.ﬁm_.

CLASSIFIED/EXPERTS/WITNESSES & CONSULTANTS

NEUROLOGIST .- :On faculty of presti-

gious university. Also has active clinical

practice. Please telephone: (800) 566-
7656 or (617) 327-7290. cv _at:
WWW. neurolog|st info. i

ORTHOPEDIC SURGERY - Ivy trained;
board certified-recertified, multiple fel-
lowships, AADER .ABIME; 40+ years;
plaintif-defense case. merit, deposi-
tions, court testimony in 50 states; mal-

practice, personal injury, workcomp.
Please phone: (208) 788-9337; david-’
schenkar_-md@ort_hopedicforensicsolu -

tions.com.

MEDICAL BY SPECIALTY

{I ALCOHOL, DRUGS AND TOX!COLOGY

'MD/JD/LL.M. HEALTH LAW - évaluate

medically, related claims, find medical

expert witnesses (civil and crlmlnal)

Experienced, free phone consuitation,
reasonablle rates , call: (800) 416- 1192

- REAL ESTATE -
REALTOR/ATTORNEY/EDUCATOR |

.Fortyflve years experlence Samuel K. _
Freshman, Telephone: (310) 41.0-2300,

Ext. 306

PHARMACOLOG

Pharmacology, Toricology, [’hannacy, Drug, Chemicz}, and
Alcohol Matters, Chvll and Criminal, Defense and Phintiff, |

HOSPITAL. MEDICAL DIRECTOR,  free Nationwide, D James ODonnell,
phone consultation. Telephone (845) . lenamnmhmtmc.com
424-3088. iodmm1935@aol_.m « 500-872-9326
JAIL MEDICAL. DIREGTOR free . phone . SECURITY

consultation. Telephone: (917 974~
8073, ' ’

PEDIATRICIAN - Board Certlfled
$500 Reviews - Experienced
{866) 512-2088

MEDICAL-GENERAL

EXPERTPAGES.COM - Find 100s of
Credentialed Medical Experts, Free.

NURSING HOME MEDICAL DIRECTOR,

free. phone consultation. Telephone'.

‘ 845) 424—3088

- -thirty-seven

E. DWAYNE TATALOVICH, ICPS, foren-
sic securlfy expert in premise liability,

Former Chairman of one of the nation’s
largest security firms, specializing in
third 'party criminal - acts, 'mUIti-fami!y,
hotel, malls, casinos, convenience
stores, 'retail,' loss prevent'!on, parking

areas, guards and other areas. Visit our
website at: www.tatalovichandassoc -

.com, 722 East Osborn Road, Suite
120, Phoenix, - Arizena:
Telephone (802) 264—0007

TOXICOLOGY

DR. R. LIPSEY, University of Florida, 31.

years experience,
College of Toxicology, call:
2168, or email: rll|psey87@aol com
and www.richardlipsey.com.-

EPA, American

CLASSIFIED/PRODUCTS &
PROFESSIONAL SERVICES -

ACROBAT PROCESSING

AGROBAT DOCUMENT PROCESSING: .
indexing, -

High-speed OCR, Bates,.
unlocking, conversion.
page. Please call :
www.digitalpbs.com,

Pennies per

N

{37) ‘years  experience.

85014. -

(904) 398

(505) 6625272 or -

' BOOKS:

TheLawbook Exchange, Litd.
Buys, sells, and appraises all major lawbooks, Alse

amlquarlan and scholarly, Reprints of legal classics. |.
i . Csca]ngues issued in print and online. -
- Tel, 800-422-6686 or 732-3§2-1800

. wywy.lawbookexchange.com

' . / Fak 732-352-1887
e Mastercard ¢ VisasAmex

"ARTICLE_about the-probability of malin-
gering Minnesota Multiphasic
Personality Inventory-2 test data. For

" purchase  details: emall rgob@chorus
.net. :

- CASH REGEWABLE
- SPECIALIST

" CASH for mortgage notes, annuities,

structured settlements, “accounts
receivable. Refusal letters for Medicald,
www.NationalNoteAssociation.com or 1-
800-903-5991. Attorney owned and
»managed

COACHING
COACHING improved my. iaw practice.
Let's improve yours.” Justin Stark, JD,

CPC, Lawyer Coaching Services LLC,
call: {877) 288-4485. ‘

EXPERT CONSULTANTS

TINTERCITY TESTING & CONSULTING |

= -Wabsite: www.lr'itercl_ "e'sti_n" oM

_ Email:'e:tgﬂ@ao!.'coijn' :

NY: 516-747-8400 / Fax: 516-746-0111 / 0424
- out of NYS 800-622.4515

EXPERTPAGES com g LEADING ‘CON- :
SULTANTS AND EXPERTS All frelds and
states

- HEIR TRACERS
HEIRS LOCATED
U.S. and Foreign Countries
Full Documentation & Family Charts

- Sirice 1935 -

AMERICAN RESEARCH BUREAU
www.arh.com’ 1-800-628-7221
License PI 11726 CA A9700032 :

TAWYER MARKETING

" ATTORNEYPAGES.COM ~GENERATES
"CLIENTS! Guaranteed.

E
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" CLASSIFIED/EXPERTS/WITN E;S_SE-S '-&'CONSULTANTS

_ Sy : o 5 ' CLASSIFIED/GAREERS &
LAWYER WEBSITE DESIGN | TRADEMARKS & PATENTS ' NATIONAL OPPORTUNITIES
.. Top On'Google Affordab’le SRR 'TRADEMARK COPYRIGHT and patent
-(866) 512 2088 e e services, " trademark searc_h_es . $185;

: EnhmwedComwmn[aw®,$220;aam, VETERANS NEED‘REPRESENTNHDN
. WITNESS LOCATION SERVICE $185; combined search, $345; 48-hour Learn 'How. San Francised Seminar

www. eSklptrace com - We fmd your wit-
nesses’ NATiONWIDE For Attorneys

Only

service. Government Liaison Services, September, 26 - 28. NOVA www.vetady
inc., 200 N. Glébe Road, Suite 321, ocates.com or (877) 483:8238,
-Arlmgton VA 22203 (800) 642 6564 Tl R
T OWWW. trademarkmfo com.

Reach more than hatf of all US attorneys W|th your ad m the ABA Journal
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OBITER DICTA
BY BRIAN SULLIVAN

UNHAPPY ENDING

Spirited Performance, Poorly Aimed Hee! Ensure That

Patron Pays for Lap Dance in More Ways than One

The Hot Lap Dance Club in New °

York City is, as the name implics, an:
establishment where a man can pay

for a close encounter with a female

employee. This type of encounter
involves activity on the lap of the
clothed person paying for the serv-

ice. The service provider wears con-

siderably less than the patron. -

Regardless of the seamy details, .

" it’s meant to be a painless dalliance
for beth parties. Unfortunately for
Stephen Charg, it didn’ t turn out
that way.

New York City rcs1dent and secu- .

rities trader Chang—accordmg ta.
personal injury lawsuit filed in
March at the Supreme Court of the

State of New York, County of New

York—was the recipient of an unin-
tended heel to his eye when the -
frisky female “suddenly swung .
around.” '

The lawsuit claims that:Chang,

described in one account of the inci-

dent as married and in his early 30s,

suffered unspemflcd ‘serious per- - -

sonal i m]unes " The suit demands
damages “in excess of the jurisdic- -
tional limits of all lower courts.”

. Neither Chang’s attorney nor the
club’s attorney returned calls scck— _

ing comment.

ILLUSTRATION 'BY JUVENAL MARTINEZ !

There was no indication that -
Chang notified club personnel of”

‘the injury he says he sustained.

A club manager. was quoted:as
saying, “We didn’t have any report-

ed accidents. We have a first aid kit .-
.and we would -have trcatcd the | guy

or called an ambulance o

.THONG OR SLINGSHOT?

Woman Sus Maker of Sexy Apparel, Claiming. -

Skimpy Undergarmeht Was an Unintended Eyeful

. T Itsa dangerous World we live in. .
_From wars_to street gangs to dr1vcrs-

using cell phones, sometimes it
feels hke disaster cdn.strike _]ust by

' -puttzng on your underwedr in the

morn;_ng Macrida Patterson, in fact,
says it happened to her.

Patterson, 52, a Los Angeles traf-. . 7'

fic officer, claimed in an interview
on NBC’s Today SAow in June that

. she seriously injured an eye while

attemptring to put on a thong she
purchased from Victoria’s Secret.
The garment bears a heart-
shaped thinestone connected to
the fabric by metal links. Patrerson
said that when she stretched the

- thong to-step into it, one of the ~ "
smetal links broke loosc and ﬂew '

into her eye. ..
- “Ie happcned really qulckly I

was in cxcruc1at1ng pam, Patte{son -

said.

The garment was dcfectwe_ in 1ts :
: dcs1gn and its manifacture,” said-

Patterson’s attorney, Jason Buccat -
of Culver City. “Macrida suffered

- -three actual cuts to her cornea,” he: -
~ said. “It left some severe damage, -
‘to the point where in-order for it to

heal, she had to take some toplcal

- steroid.”

When pressed by host Méredith

* Vieira for a dollar figure being

sought in the lawsuit, Buccat said

. the-suit was not about money, but.

that Patterson was secklng more
than $25,000. : -
A representative of qutona s -

‘Secret issued the following e-mail -
- statement:. “It would be really inap- .. |

propriate for us.to comment at this

point since we have not even been

served w1th that lawsmt yet.” l

ABE

; _Developmg a chantable

‘help. We
" to sipport

charities and enjoy imme-

E ABEJ._

~AMERICAN BAR ENDOWMENT

Charitable

Glft Fund:
Makmg
p—h:lanthropy
stmple-

giving plan has never been
more importarit . . . or more
comphcated The ABE
Charitable Glft Fund
(Donor - -
Advised
Fund) can

offer you ; d
simple way

your favorite causes and

dlate, unsurpassed tax

" adyantages, while leavmg
. the administrative paper-
‘work and-check writing to

Contact us today for more
information!

 1-800-621-8981
' CGF@abendowment.org
www.abendowment.org

AMLIUCAN BAR ENDOWMENT
.gmul'ﬂz_g jﬂuﬁﬁam& Adoaading _yuurf ﬁ- ' wané'

August 2008 ABA JOURNAL 78



PRECEDENTS

'AUGUST 2, 1921

Baseball S ‘Black Sox Acqu1tted.

It Was rumored that the 1919 World Serres between the Chrcago Whlte Sox and the Clncmnatr Reds

hadn t been played squarely oA year later grand ]ury testlmony in Ghrcago conﬁrmed chat several

a Whrre Sox players drrven by resentment toward rrghtfrsted team owner Charlre Comrskey, had con-

: ".'-hghted above) were mdmted wrth five gamblers on charges of consprracy 0 defraud the public.
. After a EWO—WCCk tnal marked by the rcvelatron of several mlssmg confessrons all elght were acqurt—
- 'ted  In'an effort to shore up baseball 3 credrbrhty, owners persuaded Kenesaw Mounram Landis, a

'federal Judge 1n Chicago, to becomc the game s ﬁrst commlssmner In hrs first act Landls bamshed

) the erght from basebail leavrng them forever known as the “Black Sox SRR —George Hodmé g

. .
P . . —

~
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‘sprred with gambiers to hand the best—of nine serres to the underdog Reds. ¢ Erght players (hrgh- -

PHOTOGRAPH: BETTMANN/COREIS .
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