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1.~_Revie. w of the reports on Recommendations 10 and M1e--...Of. { CjPart I, Volume IV, of the Commission's Report. 1

Postman is to make the presentation.
~--'-''''--- '-- .." .._- - _._ - - - - - - - - - - - -
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2 . Review of Ad Hoc Group report on the amendmen~
the FPR reg~rding the Insti~utional.PatentAgreement :-J '
Mr. Latker 1S to make materlals avallable t~-~embers.

___---~--_--.-:---~-.... _ 0

3.

Also enclosed is a copy of the minutes of the March
meeting of the Subco~mittee.

2 Enclosures
1. Cy of H.R. 6249
2. Cy of 3/11/77 Mins.

ADDRESSEES
Members
~. Howard Silverstein, USDA =-­

V Robe r t B. Ellert, DOC
Barry L. Grossman, DOC Alternate

~ Joseph E. Rusz, AF
~~W~ll~am G. Gapcynski, Army
v Wlll1am O. Quesenberry, Navy
~orman J. Latker, HEW'
t Donald A. Gardinei, DOl ­

Miles F. Ryan, Jr., DOJ
yoseph A. Hill, DOJ Alternate

'vrHa r o l d P. Deeley, Jr., DOT
Benjamin Bochenek ; EPA
Philip G. Read, GSA

11 1977 . ' f)
r rPfl

f( i//l ' .

.. ...-.1 ... ."...._
~ i"'\""" IT\,,-= , 1 I III I ( ) Il .....-t I r-n.'- _~ .l Ll.-



SUBCO~1ITTEE ON INTELLECTUAL PROPERTY

Minutes of Meeting - March 11, 1977

The meeting convened at 9:40 a.m. in Room Sl4lA, GSA Headquarters
Building, Washington, D. C.

At-tendees
Members Present

James E. Denny, Chairman
M. Howard Silverstein
Robert B. Ellert
Barry L. Grossman
Joseph E. R\lsZ
William G. Gapcynski
William o. Quesenberry
Norman J. Latker
Donald A. Gardiner
Joseph A. Hill for Miles F. Ryan, Jr.
Harold P. Deeley, Jr.
Benjamin Bochenek
Philip G. Read
Robert F. Kempf
Jesse Lasken for John H. Raubitschek

Observers Present
Maxwell C. Freudenberg
Charles Goodwin

Executive Secretary
o. A. Neumann

Guests Present
Martin S. Postman
George T . Mann

Members Absent
Jerry A. Cooke
Jay W. Maynard

Observers Absent
Ralph C. Oser
Abraham R. Richstein
Robert J. Bladergroen
Robert L. Malech
Harvey J. Winter
Walter B. Lockwood
Forest D. Montgomery
Luther A. Marsh
Lewis E. Wallace

Ex-Officio F~sent

Dr. Betsy Ancker-Johnson
William C. Bartley

ERDA
USDA
DOC
DOC Alternate
Air Force
Army
Navy
HEW
DOl
DOJ
DOT
EPA
GSA
NASA
NSF

DLA
OFPP

DOC

Air Force
DOC

NRC
NRC Alternate

AID
AID Alternate
CIA
HUD
DOS
DOS Alternate
Treasury
Postal Service
TVA

DOC
FCCSET
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Mymbers continued
V Robert F. Kempf r NASA
V Jerry A. Cooke, NRC

Jay W. Maynard, NRC Alternate
John H. Raubitschek , NSF

vrJesse Lasken , NSF Alternate
Observers

Ralph C. Oser , AID
Abraham R. Richstein, AID Alte rna te
Robert J. Bladergroen, CIA
Robert L. Malech, BUD
Maxwell C. Freudenbe r g , DLA
Harvey J. Winter, DOS
Walter B. Lockwood , DOS Al ternate
Forest D. Montgomery , Treasury
Charles Goodwin, OFPP
Luther A. Marsh, Posta l Serv ice
Lewis E. Wallace, TVA

Ex-Officio
Dr. Jordan J. Baruch, DOC
William C. Bartley, FCCSET

Executive Secretary
O. A~ Neumann, DOC

cc: William T. Knox, NTIS
Martin S. Postman, AF
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(3) Following publication of the Combined Report, Mr.
Denny n6ted that the suggested "questionnaire" set
forth in the report implementing Recommendation 3
should be implemented. Mr. Denny stated that once
FCCSET approves the report on Recommendation 3,
action of the Subcommittee is completed. To
finally complete -a c t i o n by the Executive Branch ,
however, it would be up to the Director of OSTP
to request the Heads o f the Federal agencies t o
implement the u s e o f t h e que stio nnair e. Ta r get
date was set for J une I , 1 977.

(4 ) It was agreed that a letter to OFPP is not necessary
regar d ing Re c onunenda t i on 4 since i t was o f f i c i al l y
rejected. Mr. Read advised that c omments are
still being compiled by GSA for submission to the
Subcommittee.

(5) with respect to Recommendation 5, Mr . Read noted
that comments are also being compiled by GSA and
material would be forwarded to the Subcommittee for
its consideration.

Mr. Denny advised t h a t OFPP should be l o o k i n g to GSA
fo r action on Recommendations 4 and 5. Mr . Read
a gr e e d "a ri d would advise OFPP a s to t.he. new target
date for these recommendations and would include
three months or so to permit time fo r Subcommittee
consideration. Mr . Read noted that he believed
September 1, 197 7 migh t b e a reasonable target
date.

(6) Mr. Denny noted that i n view of the I . T.T . deci s ion
it may be advisable to reopen the need for legislation
to implement Recommendation 6. Mr . Kempf stated that
he would be willing to chair a reactivated Legis­
lation Working Group, and advised that he would try
to get a report to the Narking -Gr o up by June 1, 1977,
and the Subcommittee would get a complete report
by August 1, 1977.

(7) It was agreed that Mr . Kempf's group wo u l d provide a
report on Recommendation 7 together with its report
on Recommendation 6. .
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Mr. Denny opened the meeting by suggesting that the Subcommittee
r eview the v a r i o u s action items presented in Mr . Neumann's
March 2, 1977 draft memorandum.

GENERAL OVERVIEW OF THE ACTION ITEMS LISTED

Action Item No . 1. Th e Exec u t i v e Secretary wa s asked to
make the completion o f the Combined Report on Government
Patent Policy a p r i ori t y ite m. Mr. Neumann advi s e d that
Messrs . Kempf a nd Postma n s t i l l a re to provi d e inputs.

Action Item No.2. Mr . Denny no t e d tha t an i nfo r mal group
met t o discuss t he comments r eceived by OMB fol l owing t he
circulation of the d r aft legislation to t he Federal agencie ~"

but nothing has been done by the Subcolnmittee to date.

Mr. Latker noted that he believes the work of the Subcom­
mittee has been taken over by events, and any efforts of the
Congress at this point are out of the h ands o f t he Subcommittee .
Mr. Neumann suggested a review of the comments so agencies
would have a better fix on the problems if and when legis­
lation is introduced. Mr. Denny conc luded the discussion
by stating he would e n t e r t a i n a motion for the Subcommittee
to take further action on the l eg i s lative proposal . No
motion was made and it wa s struck from t h e r e cord a s a n
agenda item.

Action Item No.3. (Intellectual Property - Commission
Recommendations)

(1) Mr. Denny noted that the remaining work on Recommendation
1 was that of the University Ad Hoc Gr oup wi t h respec t
to the draftin g of an amendmen t to t he FPR concer n ing
the Institutional Patent Agreement . Mr . Latker advised
that the Ad Hoc Group would present t h e ma t e r i a l to
the Subcommi t tee for its April meeting. The new target
date for completing the work on the implementation of
the Executive Branch position on the recommendation
was established fo r June 1 , 1977 .

(2) Mr. Denny stated that he believed no further wor k by
the Subcommittee is necessary on Recommendation 2.

I I lr - r rl~ ""'" =:I~T" """'''''''' ,..., ~ ...... """ _ 1 _,..."; _""1 _ ..1--"= _



Subcommittee on Intellectual Property
Minutes of Meeting - March 11, 1977
-4-

(8) No action necessary - rejected.

(9) Mr. Kempf, Chairman of the Legislation Working Group;
would also provide a report to the Subcommittee three
months after Recommendations 10 and 12 have been
approved by the Subcommittee.

(10) It was decided to suspend Subcommittee action on the
report on Reco~mendation 1 0 , and to cons i der it
later during this meeting, or during the n ex t meeting.
A new target date would be established t h en.

(11 ) Mr. Kempf's Legislation Wo r k i ng Group wo u l d c o n s i de r
Recommendation 11 along wi th Reco~mendations 6 and 7 .

(12) The report on Recommendation 12 would be considered
along with Recommendation 10.

(13) With respect to Reco~mendation 13, Mr. Kempf, Chairman
of the Legislation Working Group, agreed to provide
a report to the Subco~mittee three months after
Recommendations 10 and 12 have been approved by the
Subcommittee.

(14) Mr. Kempf, Chairman of the Legislation Working Group,
agreed to provide a report to the Subcommittee three
months 'a f t e r the report on Recommendation 16 has been
approved by the Subcommittee.

(15) Mr. Kempf, Chairman of the Legislation Working Group,
advised that he would try to get a report to the
Subcommittee by June 1, 1977, and the Subcommittee
should receive a complete report by August 1 , 1977.

(16) The report on Recommendation 16 was deferred until
later in the meeting.

Following the discussion of the recommendations, Mr. Denny
asked Mr. Neumann to prepare a letter for his signature
addressed to Mr. Goodwin of OFPP noting the status and
expected completion dates for Recommendations 1 through 3,
6, 7, and 9 through 16.
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Action Item No". 4 . No action necessary inasmuch as the
development of alternatives are not necessary in light of
the action taken.

Action Ttem No.5. The amendment to the FPR on the IPA was
discussed under Action Item 3. (1).

Action Items Nos. 6& 7. New Business. It was agreed that if
any problems raised by the current and proposed legislation
are not taken care of by Subcommittee action on Action Item
No.3. (I) through (16), examination of current and proposed
legislation would be considered new business.

REPORT OF COPYRIGHT WORKING GROUP

Mr. Lasken briefly discussed the report of the Copyright
Working Group intended to implementa~ Recommendation 16.

General Discussion

Mr. Denny noted that he believed that this report might
be the type of report which also should be reviewed by
the Subcommittee's counterpart of CIPI, if in fact the two
groups stay together as proposed. Mr. Lasken noted that
the group which developed the report did have "information
type" representatives on the Copyright Working Group; namely,
Messrs. Bachrach (NIE), Gratton (ERDA), and Mann (NTIS).

Mr. Postman noted that under the new copyright law, everything
is given copyright protection upon its creation, and therefore,
would appear to cover technical data.

Mr. Freudenberg noted that since the passage of the Copyright
Act, there are going to be hearings during which time NTIS's
concern will be aired. He also noted that the new Act provides
that the copyright of a work reverts back to the author after
35 years, and normally the Government contracts llwork for hire"
so that the Government rights may be lost after 35 years unless
the contract agreement provides fora dedication to the public.

Mr. Latker noted the term "Governmental purposes ll is being
interpreted differently by the Federal agencies, and perhaps
action should be taken to correct this situation. He also
suggested that the problem of approving publications might
better be decided at the time of contracting. He noted that
DHEW has advised the Joint Comn1ittee on Government Printing
that some 38,000 publications are generated by its grants,
and wondered if the Joint Committee wanted to see all of

_____ 0 -- .- ----------J..----- -- ----, - - --- ----- ---- - .. _
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these items prior to publication. He also noted the problem
of covering computer programs. Mr. Latker further noted the
widespread infringement of copyrights. He advised that NTIS
is attempting to reserve its right to copyright in foreign
countries and the Policy Statement does not cover this point,
and probably should.

Mr. Rusz had problems with respect to the general policy
statement set forth on page 5 because of security problems,
and suggested that the policy statement b e restated to avoid
any problems.

Mr. Postman believed that perhaps the Employee Works section
ought to be expanded and agreed to do so if desirable.

Mr. Denny noted that t h e Copyri g h t Policy St a t eme n t s eems to
be less definitive than the Presidential Statements on Govern-

, ment Patent Policy. Mr. Read asked if this is the intent of
Recommendation 16. Mr. Denny queried if there ought to be
l(a), l(b), and l(c)-type categories. He stated he did not
believe the Statement would produce consistency or unformity
which the Commission on Government Procurement was looking
for. He added perhaps the Subcommittee should go back and
state that the report is the best it can do with the guidance
provided. Query, Is the Subcommittee stating that the
Federal agencies do not need and should not have a Federal
copyright policy? Mr. Denny concluded by stating that the
report does not give the type of guidance he thought the
Commission was 'looking for.

Action Taken

Mr. Lasken suggested that the Subcommittee determine whether
the work product ought to be made specific with respect to
providing guidance. The Chairman took a poll of the members
who virtually unanimously agreed to keep the style of the
report as presented. Areas of concern were :

to Public;
to Government; and
the right to obtain copyrights in foreign

Governmental purpose;
Security;
Dedication
Assignment
Reserving
count r Les .

- - - - - - -- --' - - - --- - - , -- --- ----- - - -
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Mr . Lasken agre ed to revi se the r eport on Recomme ndation
16 and pre sen t it to t h e Subcommittee at a l a ter me e t i ng .
No target date for OFPP wa s establishe d, especially since
it may b e desirable t o coordinate the contents of the r eport
with the Information Subcommittee.

NEXT MEETING

The next meeting o f t he Subc ommi t t e e was scheduled f or
Thursday, April 21, 1 9 77 a t 9:30 a .m. During this meeting ,
Mr. Postman wi l l be a s k e d t o brief t.he Subcommit t ee on the
reports on Recommendations 10 and 12, a t wh ich time target
dates fo r pre sentation to OFPP als o will b e e~tabli shed.

Th e meeting a djourne d at 2 : 30 p. m.

A
~ /J1/ ./Z -.1. ;,,1 4,J<l. tt . , ~~~

O. A. Neumann
Exe cutive Secretary

_ _ _ _ _ _ _ _ _ _ _ _ n • _
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F r om: :'" ,/u J a mes E. Denny , Cha i r rna n
) Sub c o nlt'ni ttee on Lnt.e Ll.ec t ua L Pro p erty

Meeti ng:

AGENDA

Th u r s da y, May 1 9, 1 9 77 , 9:30 a .m .
Room 5l4lA, Main GSA Bu ilding

18th & F Str e e ts, N.W .
Wa s hing t on, D. C.

----- -- - - - - - - -,-

~~;~i ew of t he Ad Hoc Group r epor t on the amendmen t to t he
( FPR regarding t h e Ins ti t u tio nal Patent Agreement. ;I'

A cop y of the r e port was at t ached to Mr. La t k er's lette r .
to Mr ....--DBn:ny da t .e d Apr il 1 2, 1977. .>
Enclo s e d i s a c o py of the minutes of the April 21 , 197 7
me etin g o f t he Subcommittee .

Enc l o s ure

ADD R.ESS EES
Membe rs

M. Howard Silv ers t ein, USDA
Robert B. El l ert , DOC
Barry L . Gro s s ma n, DOC Alternate
J o s eph E. Ru s z, AF
William G. Ga pcyn s ki, Ar my
Willi a m O. Quesenberry , Navy
Norman J. La t k e r, HEW
Don a l d A. Gardiner , DOl
Mi l es F . Ryan , J r., DOJ
J o s e ph A. Hil l , DOJ Alternate
Harold P. De eley, Jr., DOT
Benjami n Boch enek, EPA
Philip G. Re a d, GSA
Robert F. Kempf , NASA
J a y W. Maynard, NRC Al t e r n a te
Jer r y A. Co o k e, NRC
J e s s e Lasken , NSF
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Mi nut e s of Mee t ing - Apr i l 21 , 1 977

The me eting c o n v e n e d at 9 : 35 a DM. in Room 51 41A o f t he GSA
Bu i l d ing , 18th and F Stree ts, N. W. , ItVashing ·to n F D. C.

At tende e s
Me rnber:.S- Pre s ent

J a me 's E . Denny , Cha i r ma n
Eugene Pawl i kows ki f o r Rob e r t B. Elle r t
Jos e ph E. Rusz
Wi l liam Ga p c y nski
Wi lliam O. Quesenberry
Norman J. Latker
Do na l d A. Gardin e r
Ha r o l d P . De eley, J r.
Ro b e r t F. Kempf
J e r r y A. Cooke
J e s s e Laske n

Execut i ve Sec~.~.:~ ary

O. A. Neuma n n
Gue s t s Prese n t
--Pr a nk Ltl kasik

Martin Postman
Al b ert Sopp
LTC H. M. Hougen

Memb e rs Absen·t
M. Howard Si lverstein
Mile s F. Rya n, J r.
Jo s e p h A. Hill , Alternate
Be nj amin Bo c hen e k
Ph i l ip G. Rea d

Obs e r v e r s Abs e nt
Ralph C. Os er
Ab r a h a m R. Richstein, Al t e r n a te
Rober t J. Bladergroen
Rob e r t L . Malech
Maxwel l C. Fr eudenberg
Harv e y J. Wi nter
Wal ter B. Loc kwood, Al t ernate
Forest D. Montgome r y
Charles Goo dwin
Lut h e r A. Ma r sh
Le wi s E. Wallace

Ex-Of f i c io Abs ent
Dr. Jordan J. ·Baruch
Wi l liam C. Bar t ley

ERDA
DOC
Ai r Fo r c e
Ar my
Nav y
HEW
DOl
no'r
NASA
NRC
NSF

DOC

Air Forc e
Ai r Forc e
ERDA
Arrny

USDA
DOJ
DOJ
EPA
GSA

AI D
AID
Cl A
HUD
DLA
DOS
DOS
Trea sury
OF PP
Po s ta l Service
TVA

DOC
FCCSET

..... ..... . .. .. _-- _--_._-_ __ _ - ---- - --- - - - --- - - - - - - - - _ .
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Mr. Denny noted the mov e t.o take II compu t.e r softwa re " out.si.de
of 't echnica l da -ta . DOD did so and GSA i s ma k ing a n a tt.empt;
t o do so. Mr . Po s t ma n advi s e d t ha t the rea s on f or switch ing
'to t he t e r m "data." from " t.ec h n i.c a l. da ta" was t.hat s ornetLme s
"da t a " was not actually " t e c hn i cal data " . Howe ve r , the
Wor k i ng Gr oup belie v e d all da t a s hou l d be covered b y t h e
Policy Sta t ement s .

Mr. Denny MOVED tha -t t he r e por t a dopt NASA's d e f ini-tio n o f
"da t.a " inste a d o f t h e one used in t h e repor t. [Th i s moti.c n
wa s wi, t.hhe Ld pending a discus sion.] Mr . Ke mp f read t h e
NASA defini tion and noted that the t erm d o e s not i nc l ud e
fi nancial, a dmini s tra tive, c o s t and pricing, manageme nt
d a t a, a nd o the r i nfo r mation incidenta l to contract admi nistra­
tion .

Mr . Cook e sugges ted t hat the r e p or t b e returned t o t he
Working Group asking that t he delibe r ations o f t he Sub­
committ.ee b e t a ken i n to c o n s i derat i o n. Mr. Denny s ug ­
g e s t ed that the t e r m "p .ro t.e cta b Le da t.a Il b e redef ine d
b ringing in the FOI A conce p t s using t he lan gua g e of t he
FOIA.

With r espe ct t o t he report o n I - la , unde r Part II I ent it led,
Con side r a t ion s, Mr . De nny s t a t e d he be l ieved item 2 e n t itled,
Governmen t rinanced Wo r k , should b e redrafted . He no t ed
tha t i n drafting the ERDA technica l data r egulatioll , ERDA
b e c a me more s e n s iti v e t o problems a s knowledge a nd expe r ience
we r egained. Mr . Nerunann s ug g e ste d t hat this i s precisely
why it a p p ear s t h a t Mr . Goo dwi n' s idea o f wr i t i ng regula ­
tions rathe r than a policy s tatement may make s ense. He
advised that a policy s t a temen t is d i f f i c u l t to c ha nge ,
a nd we could e a s i l y get box e d-in in wr i t ing i mpleme n t i n g
r e gu l ation s . A r e gul a tion, however, may b e r eadi ly revised.
He _al s o note d tha t i n a l l p roba bi l i t y, OFPP would re turn
the s t a tement wi t h the adde d d irection t ha t r egulations
b e dra f ted to implement i t .

Mr . Kempf noted tha t i t would t a k e a r e a l c oncentrated
effort to draft r e gu l ations. He s ugg e s t e d t ha t he would
prefer that the policy sta t e me nt go ~o OFPP a nd tha t OFPP
advise whether r e gu l a tions shoul d b e dra ft e d s o t ha t a
conc entrated effort ma y the n b e ma de .
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It wa s dec i ded t h a t fu r the r c o n s i dera t i o n of the r e p o r t b e
deferr e d to t h e n e xt meet i n g .

NEXT MEETI NG

Th e next meet ing wa s s che dule d for Th u r s d a y , May 19 , 1 9 7 7 ,
a t 9 :3 0 a.m . during wh ich t i me th e r e p o r t o n the amendment
to t h e F PR regarding I PA's wo uld b e c o nsidere d .

Th e me et i n g ad j o u r n ed a t 3 p.m .
- \. / '//:) Ilr '7 /

{i,' &''1. / V~{~.'''''., ~r( ..-7i....hc / 1

. . , - .- / , .J"!;/
o. A . Neum a nn
Exec utive Sec r e tary
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Th e meeting conv e n e d a -t 9 : 35 a.m . i n Room 5l4lA , Ge n e r a l Se rvices
Bu i l ding , l8 -th a.nd F Stre e t s, N. W. , Wash i ngton , D. C . ~-~\\'''-<
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A-t-tendees
Membe rs Pres ent

J a me s E . Den ny , Chairman
Euge n e Pa wlikows ki f or Rober t B. Ellert
Barry L. Gros sman, Alternate
Joseph E. Rusz
Wil-liam G. Gapcynski
Wi l liam o. Quesenbe r r y
No rman J. Latk er
Miles F. Ryan, Jr.
Harold P. Deeley, Jr.
Benjamin Boch enek
Rober t F. Kemp f
Jes s e La sken

Observer s Presen-t
Maxwell C. Freudenberg
Charles Goo dwi n

Exec u t ive Sec r e t a r y
O. A. Neumann

Guest Present
Albert So pp

IJIe mbe r s Absen t
M. Howa r d Si lverstein
Do nald A. Gardiner
Philip G. Re ad
J erry A. Cooke
Jay W. Ma y na r d, Alte r nate

Obser v e r s Absent
Ralp h C. Oser
Abraha m R. Richs t ein , Alterna t e
Robert J. Bladergroen
Robert L. Malech
Harvey J. Wi nter
Wal ter B. Lockwoo d, Al t e r nate
Fore st D. Montgomery
Luthe r A. Marsh
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ROYALTY ADJUSTMENT ACT

Mr . Kemp f advi s e d he called a meeti ng of t h e r e e s t abli s h e d
Leg islatio n Working Group a nd reported that t h e group was
des irous of obtaining information on the Royalty Ad j us t ment
Act insofar as the Act h as been r e s u r r e c t e d by the Court o f
Claims decision i n the I.T .T . c a s e.

Mr . Dee l ey noted that LTC. Ho ug e n has written an article
r ela t i ng t o this sub j ect wh i c h appeared in a rec ent issue
of IDEA.

Mr . Denny r ev.i. ewed whe r e we are by stat i n g tha -t the Subc ommittee
h as been a sked to dev e l op legis l a tion, and ' t he members of the
Subcommittee . agreed i t was a good idea. However, in view of
t he I .T.T . case , the Subco~~ittee is r e v i e wi n g the decision to

.j ,- go ahead. .

I t was noted that related legislative a u t h o r i t y already is
provi de d under 10 U. S.C. 2386. Therefore , drafting legis l ative
authority would be re l atively s i mp l e. Mr . Kempf advised he i s
b i a sed towa rd going f o r l egislat i on, b ut sti l l would lik e to s e e
wh e r e the rema ining holes are in the Roya lty Adjus tment Ac t .

H. R . 62 49

Mr . Denny advised t hat Dr . J o r da n Baruch is i n t e r e s t e d in
H.R. 62 49, especially since i t wa s develop e d by a Committee
wh i c h h e undoubte dly 'wo u l d be aske d t.o chair . He no ted tha t ,
Dr. Baruch has a sked t.he Subcommittee to comment; on t h e bill
pri o r to its approva l by the Cornrn i t.t.e e for Lat. e r s ubmi s s ion
t o FCCSE'r. Mr . Denny be l i e v e d that ·the r eview by t h e Sub­
c owmi ttee wo uld be dire c t e d towa r d spe c i f i c l a n g ua g e c h a nges
which would take probably 2 o r 3 meet i ngs of the Subcommit tee.

Mr . Qu e s e nb e r r y raised t h e question as to wh a t the Administra­
tion may want with regard t o suc h legislation.

Mr . Neumann advised t h a t as o f May 9, 19 77 , t h e House J u d i c i a r y
Commi ttee has requested the Depart ment o f Corruae r c e and Jus t i c e
t o c omme n t on the 'Tho r n -t o n bill. l1r . Gr o s s ma n advise d t .h a t
t h e Pate nt and Trademark Office has unti l Ma y 2 4 t o do s o.

Mr. De n ny suggested t h a t the SubcoMnittee ho ld a meeting t o
di~cuss this topic , and give Dr. Baruch a cha nce t o t a l k and
meet with u s .

-- . _ - -- - _....._- - -----'--------- - - - - - - - - - - -
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Mr . Que s enb erry MOVED "chat, not.wi.t.hs t.and i.nq the ass ignme nt
to this Subcommi-t-tee; t h e 1P1" a rra n geme n t not be extended
t o t h e Section 1 Cal "ex c epti ona l c i r c umst.ance s II provision
of t h e 1 971 Presidential Patent Policy St atement . Mr . Deeley
seconded t h e motion.

Fo l lowi ng a d i scus s ion of the mo tion ; t h e mo-tion fa i led to
carry, wi th Air Fo r c e , Army , Navy and DOJ voting for the
motion .

Substan t ive Di s cus sion

Mr . Denny noted that i t appeared that t h e a mendment t o t h e
FP R o n the IPA was developed by i n f u s i n g t he language o f
the NSF and DREW IPA arrangement ,. r a t her tha n i nfusing t h e
languag e o f t he FPR wi t h t he I PA c o ncepts. Mr . Denny gave
a s a n e xample , the wo r d s "grante d a hearing" i n Se c-tion I V. b
as o p p o s e d to the FPR l a ng ua g e o f t h e "r i g h t to be heard ."

Mr. Quese nbe rry noted five s ubstantive proble ms -

1. s ub s t itution of "pr ompt " fo r " 6-month per i od "
(t h e sta tutory l a w proble m wa s noted) ;

2 . subcontra ct are a (r e q u i r eme n t to a s s i gn i nventions
t o IPA holders - con trary t o ASPR)i

3. approved patent management organi zati o n (what
does t his c o n si s t o f - who is to establi sh? ) ;

4 . roy a lty income uti lized in e d ucat ion a nd research
(i s n' t this s o broad that ~t could encompass
anything , fo r instance , i s ra s i n g s ala rie s o f
professors c o ntemp lat e d?) ; and

5. i s detailed information requeste d n e c e ssary (p a rticu l a rly
r e lating to f i n a n c i a l matt ers , personal i n f o r ma t i o n,
gross royalties, etc. ) .

In discussing revi sions t o the proposed a mend ment t o the FPR,
Mr . Den ny suggeste d t h a t p erhaps the SubcOil®it t ee ough t to
recormnend that certain revisions b e made to t he FP R and ASPR .

wi th r espect t o item 1 , it was agreed that the 6-month r e portin g
perio d be maintained with a view that t h e revis ions to t h e
F PR and ASPR could b e ma d e l ater.

Mr . Quese nberry MOVED that t h e Subcon~ittee \1h i t t l e down t h e
i n fo r ma t i on obtained from the universit ies . Mr . Rus z seconded
the motion wh i c h d id not c arry.
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NEXT MEETING

Th e n e x t me e ting fo r considering t he IPA p a ckage was s et fo r
Tu esday, June 21 , 1 977, a t 9: 3 0 a . m.

The meet ing ad j ourned at 3 :30 p .m .

En c l o s u re
WOQ Memo dtd 5/23/ 77 to

-. Exec Sec t y



To:

From:

Sub j e c t :

DRAFT:JEL: 5/ 20/77

Membe r s of t h e Subc ommit t e e on In t el l ec t ua l Pr operty

Je s s e E. Las ken, NSF; Nor m La t ke r, DREW;
an d Ge ne Pawl i kowski , NBS

Revi s ed I PA/F PR amendment draf t

As r e que s ted a t t he SI P meeting o f May 19, 197 9, t h e a t t ached
redr a ft i s s ubm i t t e d wi t h t hos e changes tha t we r e agr e ed to at t ha t
meeting. Some chang e s a re a l s o made to parts of t he dra f t no t di s cus se d
a t SI P ' s l a s t mee t i ng in order t o b r ing the propos e d I PA i n close r con­
form i t y wi th FPR language. At i ts last mee ting, the SIP wen t t hrough
Art i cle Ve e) o f t he IP A. SIP conc urred i n §1-9 .l07- 7( a) o f the FPR.

We note , however, that th e a t t ache d draft stil l con ta in s cert a i n
varia t i on s f r om curr e n t FPR l angu age in the foll owi ng sec t i on s wh ich
wer e no t r e ac hed by SI P at i ts las t me e t i ng :

1 . Sec ond s en tenc e o f Ar t icle I X(c ) of the I PA. r------ .
2 . Some o f t he t i me pe r i ods i n Ar t i c le VI(b) o f t he IPA. Oth~r ­

wis e the s ubs tance o f t hi s par agr aph i s t he same a s th e. FPR .q 1t hough t hc
gr a r.~at ic a l ar r a ngement is an i mpr ovement.

3. The second s en tence of Articl e V( e) o f t h e I PA wh i.ch 1.S an
at t e mpt t o ~eal with FOI A pr oblems .

We urge SI P t o r e t a in the ab ove prov is ions and t o tr a ns mit to~

GSA, al on g with t he IP A amendme n t, some add i t i ona l amendment s t o t he
FPR to ch a nge the other FPR cl aus e s to conform wi t h t he above cited
l anguage . We believe thes e ch anges shoul d not be controve r s i a l and
should be cons ide r e d by SIP as par t of it s r ev i e w o f the dr a f t . The s e
were all ch ange s recommended by s ome of the co mmen t a t or s on t h e dr a f t
sent ou t by GSA and are, we be lieve , emi nen t l y wor t h while ch anges.

To e labora te on t he s e varia t i on s i n l an gu age, we be lieve the
ch ange s t o the time periods i n Article VI (b) dea l with r out ine
ad minis t r at i ve mat ter s and mere ly ex tend slightl y var i ous t i me periods
that are arbi tra r y i n a ny c a se. The s e change s i n no way af fec t the
sub s t a nt i ve i i ghts o f t he Government .

I t I .... ~ t-' t _4 11 I { I :, .~ i- ' I ~ I j-" 1 f - P I 1 t fo·\ r I I f ' 1 ~ V, f' J I I I I I I ~., I I"'" ~ hI r I 1 i : I • i \..: :1 .,.'
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The ch an ge i n Artic l e I X(c) dea l ing wi t h r oyalty re ba te s i s ,
perh a ps , mor e sub s t antive, but i s a s i gnif icant i mpr ovemen t and doe s
not a ffect , except pr obably f or th e bette r, the Gove ~nmen t 's rights .
We believe it makes more sen se to bar a contr acto r fr om ch ang i ng
r oyalt i e s on s a l e s by h is l icen s ee s t o t he Gove rnmen t t han f or t he
Gove rnment t o all ow h im to cha r ge them and then col l ect t he m bac k .
It would s eem that in this way t he sel le r wou l d have no r e ason t o
cha r ge t he Governme n t fo r roya ltie s in th e f irst pl ace . And if it
did ch a r ge , c l e arl y the Government wou ld have a n action aga i n s t t he
seller e i t he r for fr aud or und e r the Ccs t an d Pricing Dat a/ Tr uth i n
Neg otia t ions proc edu r es.

the sec ond sen tence of Ar t i c l e V(c) i s an attempt t o dea l wi th
t he problem created by t h e i nterplay o f t he c ur ren t FPR l anguage and
the FOIA. I t should be no t ed that a s wr i t t e n t he FPR mi gh t have the
effect o f c r ea t i ng a s t a t u tory bar to patenting when a disclosure i s
made bec au se o f the ava i l ab il i t y o f the d i s c losure un de r the FOIA.
We urge SI P member s to be pre pa r e d a t th e next meeting t o discuss
and either a ccept t he pr opos ed l angua ge or dra f t a lternative
l an gu age t o deal wi th th is prob lem.

We fur t her rec owmend that SIP, e i t he r a t i ts nex t mee t i ng or
at a mee ting soon a fter r eview o f t he I PA amendmen t i s co mp l e t ed ,
focu s on the foll owing i tems which re pres ent langu age t hat was con­
tained ln th e prior dr a f t but t hat ha s been dropped fro m th i s dra f t :

1 . The time fo r repo r ting o f inven t i on s .

2. The l ast pa r agr aph in Art i cle IV(b) deal ing wi th march-in
proc edur es.

3 . The lang uage o f II I (c ) ( ii ) dealing wi t h fo r eign fi lings
prlor t o an age ncy r equest fo r t r ansfe r of r i gh t s . ( Th i s i s a
minor t echnical improvement whi ch might pos sib ly be r econs i dere d a t
the next meeting and t reated in t he s ame manne r a s suggest e d fo r the
royalty , FOIA, and t i me pe riod var i a t ions . It i s not ne a r ly as
important as 1 and 2 .)
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Items 1 and 2 evoked considerable comment from persons
commenting on the draft regulations and were discussed at length
by the Subcommittee on University Patent Policy. It appears that
SIP's action was based solely on the fact that the language in the
draft is different from that of the FPR without any consideration
of the fact that it may represent a substantial improvement. We
believe it is important that in the near future these two items be
taken up by SIP for discussion. We would prefer that this be done
in conjunction \vith the IPA amendments, but agree that it could be
deferred to a later meeting as long as there is a commitment by SIP
to discuss these problems.

Tne other changes that have been dropped from this draft were
intended to add to the rights of the Government, and we have no
objection to leaving these out if the other agencies do not consider
them necessary. Thus, this draft does not include the following
items found in the prior draft:

1. The last sentence of Article III(a).

2. The last two sentences of Article VI(a).



J EL : DRAFT : 5/ 23/ 77

PROPOSED FPR REV I SI ON

Pre pared by Ad Hoc Subco mmittee on Universi t y Pa t ent Policy

As Marked- up at SIP Me e t i ng of May 19, 1977

1. Add t he f o llowing subsec t i on (6) t o §1- 9 . 107- 4 ( a ) :

( 6 ) In ac co rdance with th e excep t i ona l circumst ance s l a nguage of
11-9.l07 - 3(a) and/ or the sp e c i al s ituations langua ge of §1-9 . l 07- 3 ( c ) ,
age ncie s may enter into I ns t i t u t i ona l Patent Agr eements as s e t f or t h
in §1-9 . 107- 6 ( c ) ( 2 ) wi t h nonpr of i t organi zat i ons having a techno l ogy
transfe r pr og r am meet i ng the criteria of §1-9. 109-7 (b). Such agree­
ments provide the organ i za t ion the r i gh t to r et a i n t he ent i r e r i gh t ,
t itle a nd interest in i nventions made in the cour s e of or under con­
t r ac t s subj ec t to certain condi t i ons . When such an ag reement has been
made with a nonprofit organi zation, it shall be made app l icab l e to
each cont r act wi t h t he organ i zation in lieu of t h e Pat ent Righ t s
clauses i n §1-9 . l 07-5 and §1- 9.l07-6 (unless a det e rmina tion has been
made to exc lude the con t r ac t f r om th e agr eement. )

2 . Ret i tle §1-9.107 ·-6 as fo l l.ows : "Cl au s e s for domes tic cont rac t s
( s hor t fo rm) and Ins ti tutional Pa t e nt Agr eements . "

3. Add t~e f o l l owi ng new subs ect ion (c ) to §1-9 . l0 7-6 :

( c ) Pa tent Ri gh t s - I ns ti t ut i ona l Pa te n t Agr eement. (1) Wh en an
age ncy ha s de termi ned in accordance with §1- 9 . 169 - 7 tha t a non pro fi t
or gan i za t i on shou ld re ce ive an agreeme n t as author i ze d under
§1-9. 107-L, ( a )( 6 ) , the Agr eement set f orth i n pa r a gr ap h (c)( 2) of th is
section o.pp ropr i a te l y complet ed as ind i ca ted i n the numbe r e d notes
appear in g a f ter th e Agreement sha ll be used . Change s i n the agre~men t

should be limit ed to change s di ctat ed by statu t e s appl icable to the
agency or by sp ec ia l admin i s t r a t i ve needs . In making any change s an
agency sh al l se ek t o ensure tha t th e ag r ee me n t continue s to i nclude at
l e a s t the fo llowi ng features:

(A) A r eq uiremen t for the pr ompt r ep orting of al l invent i on s t o
t he app l icable agency a long w i.t h an e lect ion of right s ;

( n) Re s e r va t i on of a l l r igh ts specif ied In §1-9 . 107-3 (e ) - (h ) ;

( c) A r equ i r eme n t th at the or gan i zat i on make such inve nt i on s
ava i l abl e on a none xclusive basi s except where t he de s i r ed prac t i ca l
0 1.- comme r c i a l appl i ca t i on ha s not be en ac h ieved or as not l i kely t o be
expedi ti ously achieved th rough suc h li ce nsing;
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(D) A condition limiting any exc lus ive licens e to a peri od not
substantially grea t e r than ne cessary to provide t he incentive f or
br i ngi ng the invention t o t he po int of prac t ical or commer c ia l
appl icati on and to pe r mit the li ce nsee to r ecoup it s cost s and a
r e a s onab l e pr o f it t hereon ;

( E) A restriction t hat royalty ch arge s be l imited to what i s
r eas onable under th e circumstances or reasonable within the industry
i nvolved;

(F) A · req~irement t ha t t h e or gan i z a t i on' s r oyal ty r eceip ts, aft e r
payment of admin is tra t i ve co sts and pay ments to inventors, be utilized
fo r educat i on a l or r es ea r ch purpos es;

(G) A pr ovi s i on permitt ing t h e agency to except i ndiv i dua l
co ntra c t s f r om the ope r at ion of the agreement;

(ll) A requirement for progress reports after designat ed periods;

( 1 ) A prohibi tion ag a i ns t assignment of i nven t i ons without
Gove r nment al app r ova l to persons or organi zations , other t han
a s s i gnme n t s t o approved patent managemen t orga nizations subj e c t to th e
above condi t ions ; Bnd

(J ) A prov ision pe r mi t ting t ermination for conve n1 ence by ei t he r
pa rty upon thirty day s wri tten notice.

(2) The f ol l owing is the Institu tional Pa t ent Agreement:

I NSTI TUTI ONAL PATENT AGREEMENT

Thi s Agr eement is made and en tere d into by
St a t e s of Amer i ca as r epre s ent e d by the
he r einaft e r r eferr ed t o as the "Age ncy , " and
he reinafter r eferred t o as the "I nst itut ion. "

and between the Unit ed
1/

HHEREAS , in ac cor danc e wi t.h the Pre si dent 's Heroo r a nd um an d
St a t eme nt of Gove r nment Pa t ent Policy dated August 23, 1971, and the
provi sions of 4 1 CFR 1-9.l07-4( a )(6) . it has been determined that the
I ns ti t ution has a t echnology trans fer pr og r am me e t ing the criteria of
41 CFR 1- 9 . 109-7 i n t hat t he Institution' s pat ent po l icy as s et forth
i n 2/ and its techno logy transfe r practices
h ave been r ev i.ewed and found ac ce pt ab le ; ' and

I I I f- l I ! 1 I I ( \ ,.~., -, r l rr "1 Q r n n f n co r "I 'r- ~ .. .,~ ., .-. ...... ,., I 1 J r, f- .....,. ~.... ..... 1'. --- - .-. '"' - - _ ..... .
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WHEREAS , the I nstitu t i on is de s i rou s of ent ering i n to an agr eement
where by it" may r etain the ent i re right, title, and i nte r est in and
ad min i st e r i nve n t i on s made in th e cour s e of or unde r re s earch
suppor t e d by the Agency, subj ec t t o cert ain r i gh t s ac qui red by th e
Gove r nme nt :

NOW, THEREFORE, i n co ns idera tion of th e foregoing , the parti es here to
agr e e as f o l l ows :

I. Scope of Agree~en t

Thi s Agreemen t define s the righ ts of t he pa r tie s he ret o
re ga r di ng th e allo cati on of r ights in su bjec t i nve nt ions made unde r
cont r a c t s wi t h the age ncy entered i nt o after the execut i on of the
Agr ee men t a~~o l I;;9 S"ptQIOl],er lEi , B , }-! excep t such contracts
as may be sp ec i :hcally ex cluded by the Agency.3:.1

II. Def i nit ions

( a) "Subj ect Invention" means any invention or di s covery of
t he Ins t i t u t ion conceived or fir st ac tua l l y r educed to prac tic e i n t he
cour s e of or under a contrac t with the Age nc y , and i nc l ude s any art,
method, proce s s , ma chine , manu fac t ure , design, or composition of
matter , or any new and useful i mprovemen t thereof, and any var iety of
pl a nt, wh i ch i s or IT~y be pa t ent able unde r t he Pa t en t Laws of t he
Unit e d Stat e s of America or any fo r e ign coun try .

(b ) "Cont r a c t" means any contract , ( agr e ement, gr a n t , or other
a r r a ngement) ifl or subcon t r a c t ent ered into wi t h or for t he bene f it of
th e Gover nment , wh.er e a purpos e of t he con tract is t he condu c t of
expe rimen t al, de velopmenta l , or r es ea r ch work.

( c) "States and domes t i c municipal gove rnments" means the States
o f the Uni ted St Ates , the Distric t of Col umbia , Puerto Rico , the
Vi r gin I s l ands, Amer i ca n Samoa , Guam, and t he Tr ust Terri t ory of the
Paci fi c I s lands , and any pol i tical subdiv is i on and agencies thereof .

( d) "To br i ng to the point of practical ap plicat ion" means t o
manu f actu r e in t h e cas e of a compos it i on or pr oduct, to pract ice i n
th e case of a pr oc ess, or to ope ra te in th e case of a machine and
unde r such condi tions as to estab l i sh t ha t the i nvent i on i s be ing
wor ke d and t hat i t s be nef its are reas onab ly accessib l e t o t he pub l ic .

( e ) "Ha de , " when used i n re la t ion t o any i nven t ion or di s cove r y ,
me ans the conception or fi rst actual r educt ion t o pr ac tice of suc h
i nvent i on i n th e cour s e of or under a con t rac t.

" - - - - -. _ -- - --- - ---------
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I II. Allocation of Pr inc ipal Ri gh t s

( a) The I n s t i tution may r eta in the en t i r e r igh t , t it le, an d
i n t e r e s t throughou t t h e wo r l d or in a ny co un t r y th e r eo f i n and t o each
Subj e c t Invention di s c los e d pursuan t t o Sec tion V. , be l ow, sub ject to
th e provi sions of th i s Agreement . The Institution sh all inc l ude with
each Sub j e ct Inven ti on dis c los ure an elec t ion wh e t h e r i t wi ll re t a i n
t h e en t i r e r ight , ti t l e, and i n t e r es t i n the i nvent i on t hr oughou t t he
worl d or in any count r y t he r e of s ub jec t to t he r ight s ac qu ired by t he
Oovernme u t in Se c t i on IV of t he Agreement; provide d t hat t he I ns t i ­
tu tion may request an ex t e ns i on of t he t i me fo r e l e c t i on.

(b) The Ins t ~ tu tion agree s t o convey to t he Gove r nme nt, upon
reque s t, the enti r e dome s t i c r ight, t i tl e , and i n t eres t i n any Subj ect
Inven t i on when the Institut i on :

(i) doe s not elec t unde r Se ct ion I II ( a) t o retain suc h
right s; or

(i i) f a il s t o have a Unite d Stat es Patent Appli t at ion fil ed
on t he invent i on in accor da nc e with Sec t i on VI ea), or
dec i de s not t o continue prosecut i on of such app lic­
ation; or

(i ii) a t any time, no l on ger des ires to r etain ti t l e .

(c) The I ns t i t uti on a~re es t o convey to t he Government, upon
reques t, t he entire ri ght , . t itle , and inte r est in any Subj ect I nven­
ti on i n any f or e ign country wh en t he I ns ti t u t i on:

(i)

(i i)

doe s not e l ect under Sec t i on 111(a ) t o r e t ain such
right s i n the count r y ; or

f ail s t o have a pa tent app li cat i on fil ed i n t h e country
on t he invent i on i n accor danc e with Section VII (a ); or
de cide s not t o con t i nue pro s e cut i on of such app lica t ion
or to pay any maintenance f ees covering the i nvent ion.
To avo i d f orfe i ture of the pa tent app lica t i on or
pat ent, th e Insti tuti on sh all not i f y the Age nc y not
les s t h a n s i xty days be f or e t he exp i r ation pe rio d fo r
any action r eq u i r ed by t h e for e ign pa t ent office •

r rlO o o r "l _'" _ ... ,..,. 1-.. f- .... .;: So.' _ . . .
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(d) A conveyanc e, r eque s t e d pu r s ua nt to Sections III(b) or (c) of
this Agreement, sha l l be mad e by delivering t o th e Agency duly ex­
ecuted i ns trument s ( pr ep are d by the Agency ) and suc h other pa per s as
are de emed necessary to ves t in the Government the entire right,
title, and i n t erest to enab le t he Government to ap p l y for an d pr ose­
cute paterrt app l i ca t i on s cov ering the invention in this or the foreign
co un t ry, respect i ve ly , or oth e r wi s e est ablish it s owne rsh i p of such
inve nt ion.

Minimum R~ ght s Acqu i red by the Gove r nmen t ; (~ )
(a) Wi t h r es pe ct to each Subject Ipvention to wh i ch the ~i­

tu tion r e t ains principal or ex c lus ive ri ghts, the Institution hereby
grants to the Government of the United States a non exclusive,.«'.,non­
transfe r able, pai d-up lice ns e t o make , use, and sell ea ch Subj ect
Invention t h r oughou t the world by or on behalf of the Governme.nt of
th e Uni t ed Stat e s (including any Government agency) and State s and
domesti c mun i c i pa l governments, unless the Agency det ermines af t e r the
invent ion has been identified that it would not be in the public
interest to acquire the license for States and domestic municipal
governme nts ;

I V.

--(b) \l i t h respeLL to eaeh Subject I~---wh-i-ctr-ttre

LH-s-~i-t:-tn': i mr-T-e-t;.;il.:i.-l.+!3-p.A -R-G i pal en exc 1:1:1 S i ve rio gfi.:E 8, th-e-.r~-t-B-t-i-QXl­

agree s t o grant to r espon s i b le app l i cant s , upon r equest of th e Agenc y ,
a li cens e on t erms t hat ar e r ea sonable unde r the circumstances;

(i) unles s the Ins titution, its l icensee, or it s ass igne e ,
demons t r at e s to the Gove r nmen t t ha t effective s t ep s have
be en t ake n with i n thr ee years after a patent is su es on
such i nve nti on t o bring the invention to the point of
practi cal app l ica t ion or that the invention has been
made av aila bl e for licensing royalty-free or on t erms
that are reas onable in the circumstances or can show
caus e vmy t he pr i nc ipal or exclusive rights sho ul d be
retained for a further period of time; or

(ii) t o t he ex t en t tha t the invention is r equired f or public
use by gove r nmental r egulations or as may be neces sary
to fu lfill public health or s afety ne ed s, or for other
publi c purposes stipulated in the ap plicable contract.

(c) No t h i ng con t a i ned in t hi s sect i on sha ll be de e me d t o grant to
the Gove r nment any rights with re spect to any invention other than a
Subj ec t I nvention .
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V. I nvent ion Identification, Dis closures, and Repor ts

(a) The Institution sha ll fu r n i sh t he Agen cy:

(i)

(Li.)

(iii)

a compl ete t ech n i ca l disclosure for each Subj ect
Inve nt i on within s ix mon t hs a f te r co nce ption or first
ac t ual reduct ion t o prac t ice whicheve r occurs f i r s t in
th e cou rse of or under the con tract, but in any event
-iw:mediicirely rrpen any on sa l e , public use, or publica t ion
of the inventi on kn own to t h e I ns t i t u t i on . The dis ­
closur e shall ident ify the contract and inventor and
sha l l be suffi c i ent ly comple t e i n t e chni cal de tai l t o
convey to one ski lled i n th e ar t t o wh i ch the i nvention
pe r t ains a cle a r und e rstanding of t h e nature , purpose ,
ope r ation, and, to t he ex tent known , the physical ,
ch emical , bi ologica l or e l ect r i ca l charac t e r is t i c s of
t he i nve nti on •

./
I nt erim r epor t s \!i / fo r each con t r act at le a s t every
tw e l ve mon t hs fro m t he da te of t he con trac t listing
Subj ect Inven t i ons fo r the per iod and cer tify i ng that
all Sub jec t Inventions have been di s clos ed or th at there
are no su ch i nven t i ons.

A f i na l r e port 'wi t h i n t h r e e mont h s a f te r comp le tion of
the work unde r any cont r ac t, li s ting all Subject Inven­
tions or ce rt ifying t ha t the r e we re no such i nvent i ons .
~/

(b) The I ns t i t u t i on sh all obtain pat ent agreements t o effec t ua te
t h e pr ovi sion s of th i s Agr eement fr om a l l persons i n it s emp l oy who
perform any part of the work under any contract except nont echnica l
pers onnel , such as clerical emp loyees and manua l l abor e r s .

(c) The I ns ti t u t i on ag r ees that t he Government may dupl i cate and
di sclose Subj ect Inven t i on di s clos ures an d, subject t o Section XI , a l l
othe r r e port s and papers f u r ni shed or r eq u i red to be fur ni shed pur­
suant to thi s Agreement . However, if the I ns t itu t i on is to fil e a
pa t ent appli cati on on a Subjec t I nven t i on, t he Agency ag r ee s , upon
wr i.t t en r equest of th e Institu tion, . t o us e it s be s t e f for t s to
withh o l d publicat i on of such invention di sc losures until a pat ent
applicat i on i s fil e d t heron, but in no even t sha ll th e Governmen t or
its empl oyees be l i able fo r any publicat i on t hereof.

(d) The Inst itution shall no t ba r or prohibi t publicat ion of . "AR ~'Vj.£
disclosures of Subj ect Inventi ons on wh i ch patent app l i ca t ions have
bee n fil e d.
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VI. F i lin~ of Dome st ic Pa t ent Appl i cations

( a) With r e sp ec t t o each Sub j ect I nventi on in which t he I ns t i ­
tu tion e l e c t s to r etai n dome s tic ri ghts pur suant t o Sec tion III(a) of
t h i s Agreeme nt, the Ins t i t u t ion sh a ll have a domes ti c pat ent appli­
ca t i on fi l ed wi.th i .n s ix mo nths aft e r an elec t ion has be en made
pur s uan t to Sect i on I II (a ) of t h is Agr eeme n t or such l onge r pe r iod as
may be app r ove d i n wr i t i ng by t he Agency .

( b )
fi l e d by

For each Sub ject I nvent i on on which a patent applica t i on lS

or on beh a l f of the Inst i t u t i on , t he I nstitu t i on sh al l :

( i ) v i t h i n six mo nths afte r such fi ling , or within six
months aft er submi s s i on of t he invent ion disc lo sur e if
t he pa t e nt app l i c a t i on was f i l e d pr i or to t he con tract ,
delive r to t he Agency (A) a copy of the appli cation as
fil ed, i nclud ing t he fili ng da te and ser ia l numbe r: (B)
a copy of an assi gnment f r om the i nven t or or i nv entor s
to the I ns titution of all right, title, and inte r est ln
the invent i on pr ope rly r e cor ded i n the United Stat es
Pat ent and Tr ad emark Of f ice; and (C) a dul y executed and
appr oved instrument on the form specified i n Exhibit A
which is at tached he r eto and made a pa r t he r eof ;

( ii) i nclude the followi ng s ta temen t , ap propriate ly
compl e t ed , in t he se cond paragr aph of t he spe c i f ic a t i on
of the app li ca tion and a ny pa t e nt s issued on the Subje c t
I nven t i on, "Th e Gov e rnmen t has r i ghts in thi s i nv ention
purs ua nt to Con t ract( s) (or Gr an t (s » No( s) .
awa r de d by ( ident ify the Agency or Agenc i es ) lI ;

(i ii) not le s s th an th ir ty days be f ore t he expira t ion of t he
r e s pons e pe riod for any act ion r equi r ed by the Un i ted
Sta t e s Pa ten t and Trademark Off i ce , not i fy t he Age ncy of
a ny deci sion not t o continue the pros ec ution of th~

a ppli c a t i on and de liver t o the AgencY (~fl Q ? , ,,t ;
exe cut ed i ns t r uments gran ti ng th e Gove r nment a powe r of
a tt or ney;

(iv) u pon r eque s t, f u l ly advise t he Agenc y concerning a l l
act ions t ak en dur ing the pr os e cu t i on of any patent
appl i cat i on and furnish co pi e s of any r el evant doc ument s
a s r eque sted ; and

(v) pr ovide t he Agency with a copy of the pa t e nt within Sl X
mont h s a f t e r a patent i s s ue s on t he app li cat ion .
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(c ) For each Sub ject Invention i n whi ch the Inst itution initially
elec t s not to re tain r ights or r eq ue sts an ex tens i ori of t he e l ection
pe ri od, the I ns t i t uti on shall i n f or m th e Agency pr ompt l y i n wr i ting of
t h e date and i de n t i t y of any on sal e , public use , or publ i ca tion of
th e invention whi.ch may constitute a s tatutory bar und e r 35 USC 10 2,
whi c h was au thorized by or kno wn to t he I nstitution or any con tem­
plat ed act i on of th i s nature .

VI I . Fi l ing of For e i gn Paten ~ App l i ca t i ons

( a) Wit h r e s pec t t o each Sub ject Invention in wh i ch the I nstitu­
tion elects t o ret ain principal right s in a fo re ign coun t ry pursuant
t o Se c t i on ~II ( ~) of. t h is Agre em: nt , t~ e I ~ st~~on sha l l ~ave a
pat e nt app l l c a t l on flI e d on the l nvent l on l n coun t ry, l n accord-
an ce wi t b app l i cab l e statutes and regu l ations , and wi t h i n on e of the
f ol l owi ng periods:

(i)

(ii)

eigh t mo nt h s from t he dat e of a corre spondi ng United
Sta t e s app licat ion fil ed by or on behal f of th e
Lns t i.t u t i.onj or i ,f su r: f'stn ap plica t i ou i s, not f;i. ~d , JI A

. UVl;'.' lo--. n-v c e '''}. ~ ~ t--v~.y' I-t \J >V :{ J - ~... ~t'
SlX month~~~r aQ ? et lon' s ma- pursuanL t o
S!?Gtj on T ~) of th is Agreement;

, \1f (:' c.. /- , ~ ~J fI' (.,,)
six mon t hs fr om t he da t e a licens e i s gr anted by t he
Commiss i oner of Pat ent s and Tradema r ks to fi le fo r e ign
appl i ca tions whe n su ch f il i ng has been pr oh i b i ted by
security re as ons ; or

(iii) su ch longe r per i od as may be approved ];t••~ti!J~· fi\ag by the
Agency.

(b) The Instituti on sha l l noti fy t he Agency of f oreign app l ica­
tions fi l e d and , upon r eque s t , sh a ll furni sh an English ve rsion of
su ch app lica tion without additional compens ation.

VIII. Subcon t r act s

(a) Exc ept as pr ov i de d in (b) , be low, or when t he subcontractor
holds an Inst i t u tional Pa t e n t Agreement with th e Agency, t he Institu­
tion sh a ll inc lude in any subc on t ract where a purpos e of t hat sub­
co ntract i s th e conduct of expe r i men ta l , developmental, or r e s earch'e :: II • • • • , " a
Y1 or..kk ~B7f :ac~~;;g,~: ~:ii51? rr Q~ :;~ : :m!;9ft':') ~ i Jnn~
~ '-'.,. ' r ne a oW~ Ilg 90 81J5:-n- -

- '---.., /.i . ,

~ '1)-( f;.; "jlu Vv' I /A-' 1 ("41/ j r _:

_ _ _ _ • H ' • _
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Pa tent Ri gh t s

( a) Th e Con tra ct or here by ag re e s to r e p ort fully and pr omp t l y to
any inve n tion con ceiv e d or f irs t

( I n s t i t u t i on
ac tu a l ly r e duc e d to prac tic e in the cou rs e o f or un der t hi s
contract ( h e r e i nafte r refe r r e d t o as "Subj e ct Invention ( s),"
a nd, s u b j e ct to (b), below, t o as s i gn a l l right , title , and
i n t e r e s t i n and to s uch i nv e n tion t o

( I n s t i t u t i on )
its de sign e e .

,
(I n s t i t u t i on;--­

p r ov i de d t ha t Con trac t o r ma y e l e c t no t t o ac c e p t t h e Age n cy
determi n a t i on a n d i ns te a d a s sign a l l r i gh t , t itle , and
i n t ere st i n the i nv e n ti on to o r it s

(b) At the time the Con t rac to r r e port s any "S ub j e ct I nv e n tion" to
, the Con tra c t or, a t it s option, may als o

-CInst i t u t i on)
r e por t the i n v e n tion t o the ag e n c y wi t h whi c h t h e Inst i tu t i on
holds t he prime cont ract and reque st t h a t the a gency mak e a
deter mi na t i on wh e t h er an d on wh a t te r ms the cont r ac t or w~y

retain pr i n c i p a l r ights i n the invent ion in l i e u of a s s i gn i n g
it to Such det e rminations by the

( I n s t i t u t i on )
a gency sh a l l be in a c co r da n c e wi t h t he policies and pro- ·
c e dure s of P a r t 1- 9 of th e Federa l Procur e ment Re gula tion s
and/o r ap p l ic a b l e a genc y r e gu la t ion s . Such det e r minat i on s
shall be fi nal on bo t h t h e Contra c t or and

( I n s t i t u t i on )
d e si gne e .

( c) I n ad d i t i on, the Contr a ctor agr e es to fur nis h t h e followi ng
ma t e ri al s , d i s c l osu r es and r e por ts:

( i ) Up on r e quest, such du ly exe c u t e d i n s trumen t s
( p r e p a r e d by t h e or it s de signee) and such

oth e r pap e r s a s
( I n s t-i t u t i OO)

a r e deemed ne cess ary to vest in the
or i t s des ign e e t h e right s granted------:--....,.-_ .-------

or it s
( I n s t i t u t i on )

designe e t o app l y fo r and pros ecut e any pat ent app l i c a t i on ,
~n a ny coun t r y , cove r ing such inven t ion.

( i i ) Pr i o r t o fina l set t l e men t of th i s. contrac t , a fi n a l
r ep or t li s ti ng all Su b j ec t Inv e n ti ons or certifying that no
inv e n tion s we re con cei v ed or f i r s t ac tu a l l y r educed t o
pr a ctice under the contrac t .
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( d ) The Contractor sh a l l include r.n any subcontr ac t e:iii?-er a
clau s e i den t i cal to this claus e or the "Paten t Ri gh t s ­
Acqui s i t ion by t he Government II claus e found a t 41 CFR
l-9.1 07- 5( a ) if a purpos e of t h e subc on t r ac t is experimental,
deve l opmen t a l, or re s e~24. _wo rk . I f a subcontractor refuses
t o accep t e~..:d tll'e-a-~1 c?l aus e ~ or if, in the opini on of

h C 1--.~ . 1 '1 1, . . . h htn e on t r actor, t"'""""""~vo\ c. au s e ss axe i.nc ons i.s t e nt; wi t t e
policy s et for t h i n 4 r 'C1~R 1-9.107-3, t he Cont r actor
( 1.) sha ll prompt ly no t i fy the Insti t u tion and ( i i ) shall not
proceed wi t h the subcontr act without the written au thor i za­
tion of t he Ins titu t ion . I t is unders t ood t hat the
Institution wi l l seek direc t ion from the
(ins e r t name of appropria te Agency) .

( e ) The-GtH'l:-H.~-t-&r.-sb:a·irrepor t any sub con~15-eem.a-i-ffi-fl'5~a

p.at~n·t--r·tgnTs·-craU;e to the I n S1:1:1::Lrti-on . The Contractor
sh all not be obligated t o enforce the agreements of any
Subcontra c t or hereunder r e l ating to the ob l iga t ions of the
Su bcontr ac t or t o t h e Government i n r egard to Subjec t
I nven tions .

[End of Cl ause]

( b ) I n t he ev en t of a r e f usal by a subcontractor t o accep t ei the r
of the clauses specified i n (a ), or i f , in the opinion of the I nsti­
t u t i on, thes e c lauses ar e i nconsi s t en t with th e pol icy set fo rth i n 4 1
CFR 1- 9. 107-3, t he Ins t i tut ion ( i) s hal l promptly su bmit a writt en
notice to the Agency se tt i ng forth r e a sons for t he Sub contractor 's
r efus al and other pert i nent i n f or ma t i on which w.ay exped i te dis pos it i on
of the ma tter; a nd (i i) s h a l l not pr oc eed wi t h the sub cont r ac t without
t h e wri tt en autho r iza t ion of the Agency .

( c ) I t is unde rstood t hat t h e Government i s a th ird pa r t y bene­
f i c i a r y of any subcont r ac t c l ause gr ant i ng r i ghts t o the Government in
Subj e c t I nve nt i ons, and t h e I ns tituti on he r eb y assigns t o t he Govern­
ment a l l r igh t s th a t i t wou l d have t o enf orce t he Subco ntrac t or ' s
o b Li got i ons for t he benefit of the Government wi t h res pect to Sub jec t
Invent ions. The I nst i tut i on sha ll not be ob ligated t o en force the
ag r eeme nt s of any su bcontrac tor he r eunder re lat i ng to the obliga t ions
o f t he Subcontrac tor to t he Government i n r egard t o Sub j e c t I nven­
t i on .

( d) Not hing in this Agre emen t is int ended to pr ec lude the
I n s t i t ut i on f rom grant i ng a su bcon t r ac t or righ ts or an opt ion t o
r i gh t s in any inventions made by the su bcontractor to the ex t ent such
r i ght s a r e consistent wi th th e provisions of t h is Agreeme nt .

---. ~--_. . _._- - - - .---- - - --- --- - ---- ---- - - -

_ ._ • _ _ ~ ~~ ~ _ ~ ~ , • • , ~ ..>... , / uJ.lU.L.J.. LJ J.. VlHUL.1. V ,~ l .!. i . l l ll l t _ n \.IJ J I J I f-lll
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May 20, 1977

Attached are some additional interesting memos which are progenitors
of present patent practices. Dr. Fndicott's 1962 memo is the very
first attempt to my knowledge to surface the need for review. Dr. Shannon's
1964 memo to the Surgeon General, and the Surgeon General's forwarding memo
to Manny Hiller was the first attempt to resolve the deposition of
rights question. You have Dr. Shannon's 1965 testimony before Congress
and the 1968 GAO report which are probably the next relevant documents
resulting in present practices.

Reading these documents together is very interesting and makes
clear the long gestation period we moved through before reaching something
that seems to be acceptable to most people. While things might be
better, I feel we have moved nearly a light year from where we were when
Dr. Endicott tried to spell out the problem in 1962.

r->:
Norman Latker

Attachments.

- _._-_ ....._-----_. -~._-------_.

- - - - - -- ._-- - - -
1\ ... 4& .... _ ............ __.... ,.. -_ ...._- _ .- - --- _._-- - ---- - - ---
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INTRODUCT ION

How many t cnstl.lcctom .iee pc:!"'forn1ed in thi s coun try are n ec e s s ary ?

W11at ar e the health outcornes fr om cor-onar-y bypass sur ge ry versu s
dru g the r apy'?

How c an n ew Lab or-at or-y fir-dings be linked with b edside p r-ac t i ce ?

Wl12.t in strtutronal or p r-of e s s ional quaIifi caticns should be r e q ui r ed of
those p r- op osing t c p e r-fo.rm open heart surg e ry ?

What m a rket i n c en tiv e m e chan i srns can b e used t o stirnul a t e dev elopm en t
of l a ggi n g or absent b eneficial and c ost- s aving h e alth te chnologies 7"

T he P r oblem

There i s widespr e ad agreemerrt that twenti etn century b iom edical r e sear ch and tech-

nological In novation hav e been re sp onsible for pr-ofound improvements in hum an

he al th. SOIr..e dis ease s have been e r adic ated ; other-s c an now b e preven t ed ; l ife ii;self

has been ex t ended; and much p ain a nd suffering has been allevi ated.

There is n ow eme r ging, however, a consensus that many technologies have been

widely adopted into m edic al pra ctic e in the fac e of di sturbin gly s canty infom at i on abo ut

their health benefits, clinical risks, cost-effectiveness: and societal side -effects; that

the us e and overus e ' of other technologies has persisted 10Dg afte r it was e vi den t mat

they were o f m arginal 11ti1ity, outmoded, or even harmful; and that still other we Il>

validated Inn ovati ons h ave b e en inordir.ately s low in f'ind ing thei r way t o patient c a r e.

J'h e conaequ enc e s of such failur e s -- including spiraling costs with less than cornru en -

sur- a te h e alth impr-ovemen t s and I at r o genic h e alth p r obl em s -- a re now posing major

dilem m a s for p rovtde.ru, p l an n er s, .patients and third partypay ers about the uses of

ex istin g and eme r- girig technologies .

_____ . ._ ..__ . . ._u_.._ ._._. ._ _ _ _ _ ._ _ . .
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The H e al.tn 'I'echuol.osrv E nvir-onment
--.;---_.-----~..,---~~----------

E vid e n c e of a r aise d health t echn ol ogy c ons cic usn e s s is accumulating:

Doz en s of art icle s ab o ut the use and abus e of t.echnology h ave be en

writt en recen tly by p r-oruirient h ealth offi cials ana re s e a r-ch e r s ;

-- Blue Shield h as an n ounc e d th a t i t will no l onger r eirnbu r se.

for 28 medicaJ. and s ur gical pr-ocedure s ,

l'ou t in ely

-- T wo National commissions on biomedical research have be en created i n

recent years ODe of 'wh i ch was P residen t i ally appointed ,

- - Sen at o r K en n e dy has h eld a a e d e s of hear-ings , and C on gr e s sni an Mos s has

prop o s e d t echnology cor:trol··related l e gi.s l a t ion ;

- - The Office of Techn ology Asses sm en t h as i s su ed five rep ort s on m edical

technol o gy; an d the Institute of Medic ine wi ll s een publish th e re s ults of a year ··long

s tudy on the proces s of adopti.on and diffusion of hard t e chnol.ogy ;

Public inter est group s are demanding incre a s ed corrs um e r p rote ction;

P r iva t e insurers and empIcyer-s are searching for guidanc e on the r etatlon-

ship betwe en the use of t e chnology and soaring heali:h caz-eccsts ,

t.
Whie there i s i ncre asing (though far Irom univer sal) advoc acy .fo r m anaging h e alth

~,

technolo gy t ow ar d s er'v irig the p ublic m ore effidently and effectively, there a r e

divergen t p erspec tiv es on who would t ake th e lead r ole in integrating effores

toward that en d and the m e ans to be ernp loyed , F or examp l e:

-- Many r e s earch s cientists v i ew a str onge r gove r n...m ent r ole as a thr e a t

to beneficial t echnological innovation:

- - M a ny pr-act i c in gphyaic i ans view such effort s as com promising the phys ic i.an-

patient relationship and their ill~ependenc e of p i -ofes sronal judgement;

-- Many drug and device in anuf'act ur-e r s a r-e conce rned abo ut gove rnment

interference with the m... arketplace and addi tion al r es tz-icti or,s with which i t i s

c ostly to c om p ly;

r .
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-- Still othe r s are concer ned about ov e rm an a gement an d. its potent i al f or

In cr-eaai n g delays in th e flow of benefic i al innovations to bedside p r ac ti c e ,

/ , ,\: e m ultip le problems aiia ing from t e chn ol ogy development and utfliz a ti on na ve n ot

11 eme r ged over-n ight, and even the m os t c arefulJy devi s ed Dep a rtmen t i nit i a trv e i s

I unlikely to provide a "quick fix l l to th e extr a or dinar ily complex s et of p robl ems

J!involv e d. This report proposes a m ajor managem ent initiative, but it ;.5 only one

step tow ar d a l on g-range solution that m ust t ake into account the comp .lexrti e s of

t e chnology devel opm em.! transfe r!utiliz ation, and the di vergent p r-io r-itiee,

.'
II

~(
i
I

I
\

a i)

!
(1;/

..
t
s,

p e r-sp ect ive s , and values of th e various part ies-at - .i.nterest.
, . ---_._-_._- ._--- ------ --"

l"'-Th;" -~ter'native to adop ting a n ew atr-at e gy i s to con tinue the c ur r ent eS8entiall}~,
! '
I laissez-faire app r oach which too frequently leaves d ev e l opm en t and adoption of 1' "
f '"'"' " ' , , . .--=::::.:.-~" I

te chnotogies t o the intellect ual c urios.ity of r esearchers, the m a rketrng s trategies \1

of m an ufac t urers , th e slowly e volving cons ensus of practitione r s, the demands of \

usually uninformed c on s um e r- s , and the incentiv e s of the rel.at.ivelv un-constr ain ed
" ----------------_.//

\

\ ..", h ealth m arket. _.--- -
"'-.... '. -_0-- ,- - -- - --- --

.... "'-.-~ .~ _H '~ """-"" " ,. - -

,
\ .

TJ'.le Depar trn ent of Health. Educat ion , 8..'1d Welfare

surgical prc c edur e s) with wh ich thi s Department i s involv ed in three p r-im 8r.y '1,V 8YS :

" '\d I ~ \
f\J'-.i
J

it develop s technol ogies b oth intr-am ur ally through employee scientis ts and

innovators, and extramurally through support of resear ch and dev e.loprnent

activities;

it ev al uates ex i s ting and ernerging t echno l ogie s to att em pt to un ri e r s tand

their value and their implications for health an d s cc i ety ;

-- - - ---- ------_.
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it r e..£?~@i~...::i:!. t echn ologi es by r egul atin g thern , by buy ing them , by

r-eimbur s ing for them, or by oth er wi s e cont ributin g to their us e or nou- us e ,

I~
" ! ~ it'1\ l Yet for all of it s rnv clvem. ent, the Dep ar trn ent has no strategy for system ..,

~~~.l1 II ."'!ioally linking the life cyc'le of t e chn ol ogy developmenr, e valuation, t r ac s fe r ,
. l ~

, . '. i/, \1 diffusion, utiliz ation and ph a se -vout , Nor h as it e ither expected s uch 2-

~I str-ategy of it s a gencies (with the exception of FD A) or p rovided r e sou r- c e s to

construct one . Con sequently:

I
I' -- the "knowl ed ge d ev el oprn ent" agen cies (like nm and 'NCHSR ) e ach de cide

/ independently which technologies they will examines how they wiH exam.ine

I them, and h ow they wi ll h andle the re s ults ;
I °

-- the " a c t i on a genctes " (such as HS A, Medi care, Medic airi, and the P SRO

progr-arn ) lack both the technical information t o c a r-ryout their responsibD.Hies

and th e links t.o the knowl e dge d evelopment agencies thr-ough wh i ch to n egot i ate

examination o f the t e chn ol ogi e s for whi ch they need acti on -suppo rting inl.'c lT,D. -

arion ,

~ - results of technic al evaluations app e ar in the r e search Iite r-atuz- e , b ut oft en

do n ot corne to the attention of p r a c ticin g p hysicians or th os e officials r espon-

stole for m akin g r-eimbur sement decisions, and d eveloping r e gulations ,

legislation and atandards ;

~.
! i

i,
- - teclmclogy ev aluation actfvi ti e s are extens.iv e , but existing t e chn ologie s

(particularly ra sdtcal and surgical procedures) receive too little attention:

- - conei.dcr-ab.le e rf c r t i s Iocuaed on e ff'ic acy and safety evaluations, b ut lit tle

3\.;j .~ a-l:'- i s done about the cost - b en efit and c ost -effectiveness implications and vir tually no t.
, , \. 1r~'
.~~ i s done t o examine gen er al s ocietal Irnp acts ;



the linkage s betwe en technolo gy studies and .ac t i on t o ir...ap ede or

stimulate t echnology tr an sfer and utfl iz ati on are ad hoc and often fail.

··5-
" ,r" ....
;I \ i,' l "I _-, VI'
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As a r-esult, DHE \-V is c ur rer.tly se eking a new strategy fo r h andling m ed i c a l,

technologie s to assure that they a r e nzor e 'c ar e fully scr utiniz ed fo r th e i r

efficacy an d e ff ect on health outcorn e s, mor e r ap idly int r-oduced or phased

o ut' of p r actice, more efficienUy organized and equi tab l y d ist ributed. and more

appropriately and effectively used . Such 3. strate gy must be able to provide a

b alanc e b e twe en cop-trolling c osts of h e al th c a r-e and o ve.r-ccontr-o.ll.ing techno-

l o gi c al innovation at th e exp ense of quali ty of h e al.th car e .

F r-om our past experience with drugs. it is known -that exp andizig t echnology

mana £-n er..t w i ll p lace diffi c ult and s en s itive d ecf aiorun ak'in g aut hor iti e s in th e
~~\ -

hands of gov e rnm en t. Although extensive i.n tr a-D ep art.m.e:lt C' l and extr-a -

D epar'tmen t al consultation is planned, in the fina.! anarysrs DHE W officials win

" .
h av e to weigh uncertain evidence o f scient ific inquiry again s t th ef.r e s tirn ate s

of the value of quality of life and costs . Such decisions cannot be m ad e wi th out

th ei r inevi t able risks and e r r ors. Neve r-there s s , the Study Team. believes that

the systematiz ation of cur-r-ently fr-agmented processes and the rendering expli c it

of presently implicit d.ecisions and actions sum. t o a justified and re sponsible

step,

The Char ge t o the Study Team

On J uly 2C, du.cing h is' te stimony before the Seriat e Subcommittee on Heal.th and

Scientilic Research, Assistant Secretary for Health Dr. .Iuliu s Ric'b..lnon d was

asked by Senator K enn e dy' if the D ep ar-trn cnt c o ul d d evel op an outline for 2. D HE \V



systems app r-oach to technolo gy m anagemen t. At the s arne t ime , As s i s tant

Se c r e t a r y for Planning and Eval ua tion Henry A aron had advi s ed Sec r e t a r-y

C aljf'an o that his s taff VIas p r ep aring a d e cis i on m em or andum on te chnolo zv
~..... '......

m an a gem ent L1:. th e D ep a r- trn en t, As a r esult, the Offic e of the A s s i stan t

Se c r-et a r-y for Pf annirig and E valuatron (P) , in collaboration with the Off'ic e

of t.~2 Assist ant Sec r etary for He arth (H )>> was a sked t o conduct a month -Long

P h as e r .s t udy of thi s i s s ue. P and H staff met j ointly with r ep r-esent ativ e s of

the Departmentt s health agencies an d a s k ed th em t o produces within t en d ays,

r ep orts of th e i r agenc i e s ' technology - related acti.vit i e s , (See Appendix T a.b :?
J. • .

for t h e Agency Hepor t O ut l.ine , ) The r e s ulti ng reports (Appe nd ix T abs 3

thr ough 11) were analyed and comp a r ed with the Study 'Team. I S con ceptual

fz-am ewoz-k f~r t echnology man agem ent t o t e rm the bas i s o f this r ep or t.

Focu~ of L'1e P b.a se I Study

f\ ~he focus of this study i s the d eve.loprnen t of a D epartm ent al strategy for

ensur-ing that emerging or eXist~g he alth .technologies a r e system at.ic a.Ity

evalu a te d and that r e s ults of those eval uations are linked t o expl i cit actions

us ing inter-vention m echanism s avai.la b Ie to the Department - - to s t irn ul ate o r

P~ [se
III

,
I
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A: .
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\
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retard d eveloprn ent ; en c ourage / discourage/ or place constraints on uti.Liz atron:

~ ~--=-=-----~-_.~-- .-~ _----==--~..._ . n~_~

cur-r-ent Departmental a ctivities to dis cern (1) wh ether '\
I \

there exists : n the Departmen t structure s and pro ces s e s for ~~em 8.ti c aEv \ \

evalua ting and actirig t o influenc e the deve lopment and use of technolcgies , and

(2) whethe r te chn olo gi e s a re in fact b e ing syst ernatically addr-e s s ed . It w a s )
• ~_~~~~~~'~ . . . . . . . _ _.~~. n,~. . _ _ ,_ _ ~,_• . • .•_~~ "...-

"o,~cl::,-cted that neiUl~::..~ Th e Team then d evel oped a Imk eci,

• .. .... _ . h n _ _ m • • _ _ • _ _ • • ~~~---


