UNITED STATES ENVIRONMENTAL PROTICTION AGENCY

WASHIMNGTON, D0 20400

) OFFICE Of
PLANNING AND MANAGEMENT

visgre |

Mr. Philip G. Read

Federal Procurement Regulatlons Staff (FV)

Federal Supply Service eyt
Generzl Services Administration :

Crystal Square #5, Room 1107

Washington, D.C. 20406 .

Dear Mr. Read:

This is in response to your request of July 23, 1976, for our

views regarding a proposed amendment of the Federal Procurement
Regulations (FPR) which involves the addition of provisions dealing
with Institutional Patent Agreements with educational and other
nonprofit institutions.

We concur with the'ptoposéd amendment and thank you for the
-opportunity to review proposed FPR changes. -

Sincerely yours,

Vllllam E Mathis
Director
Contracts Management Division (PM-214)
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House of Representatives Report No. 94-1005

"Healtn Research and Health %er\nces Amendmcnts of 1976" -
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“(&) The National Academy of Sciences or other group or association
conducting the studyy required by subsection (a) shall conduet such study
in consullation with the Dircetor of the National Iustitules of Iealih.”.

SEec. 205. Subsection () of scetion 473 s amended dy striking out

- MMarch 31" and iuserting in lLiew thereof “September S0

TITLE I1II—DISCLOSURE OF RISEARCH INFORMATION

Sre. 801. (a)(1) The President’s Biomedical Rescarch Panel (stab-
lished by scetion 201(a) of the National Cancer ct . lmcmlmcnis of 1974
(Public Law 93-352)) and the National Commission for the plohciwn

“of Human Subjects of Biomedical and Beharioral Research (cs(avltshrrt

by section 201 of ike Naiional Fesearch Act (Public Law 953-3.,8)) shall
each conduct an nvestiyation and study of the cmplication of {/ze disclosure

e the public of information coniained in research proiocels, research

Lypotheses, and rescarch designs obtained by me Secretary of Ilealth,
glcailo ,and Welfare (hmcmajm- in the subsection referred to as the
“Seerclary”) in conneciion with an application or g)ropo«‘czi svhmitied,
during the period beginning Jannary 1, 1975, and ending Decemoer 31,
71975, to the Secrctary for a grant, ju’uuush?p or contract under the Public
Health Service Act. Jn making such. ineestigation and study the Panel
and the Conunission shall cach determine mr'followzn(/
(A) The number of requests made {o ihe Secretary for the disclosure
«kfof wformaltion contained in such rescarch protocols, hypotheses, and
designs and the interests represented by ihe persons for whom "such
requests were made.
(B) The purposes for which information disclosed by the Secretary
pursuant o such requests was nsed.
(O) Lle effcet of the disclosure of such 1n7’ormatzon on—-

(3) proprictary intcrests in the research. protocol, kypothesis,
or design from which such injormazion was disclosed and on
patent rights;

(@t) the ability of pcer review s_/ciems to insure high qualily
Jederally funded vescarch; and

(iit) the (1) protection of ihe ymblzc against research whick
presents an unreasonable risk to human subjects of such re-
scarch and (11) ile adequacy of informed consent procedures.

(2)(A) Not later than May 31, 1576, the Panel shall complele the inves-
tigation and study required to be marle In/ the Panel by paragraph (1), and,
nof laler than June S0, 1976, the Pancl shall submit te the Commitice on
Interstate and Foreign "Conmerce of the House of Representalives and ihe
Commitice on Labor and Public Welfure of the Senate a report on such

. ineestigalion and shudy. J/n, report shall conlain such recommendations

Jor legislalion as the Panel deems appropriate.

(IJ} Naot laler than November 30, 14976, the Commission. shall eemplele
the inrestigation and study quzmcn’ to be made by the Commaission by
parag:r apl (1), and, not later thaw Decenber 31, 1976, the Comnission
shall submit 1o the Commitice on nterstate and /"ln'm'yn Comnmerce of the
House of licpresentatives and the Commitice on Labor and I’ublic Welfare
of the Scnute a repori on suel investigation end shudy. The report shall
confain such recommendations for legistation as the Commaussion decms
appropriate.

({3 .Su!inn ll(la of the National Lescarel Act (Public Law 93~848)
'qs amended by strileing out “July 1, 1976" and wnserting in lew thercof

“Janvary 1, 19777,
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COMMENTS ON THE IMPACT OF PUBLIC DISCLOSURE ON THE PROPRIETARY

INTERESTS OR PATENT RIGHTS IN. INFORMATION CONTATINED 1IN RESEARCH

PROTOCOLS, HYPOTHESES, OR DESICNS SUBMITTED BY UNIVERSITIES OR

OTHER NON-PROFIT ORCANIZATIONS TO DHEW AS PART OF A GRANT OR
CONTRACT PROPOSAL OR APPLICATION.

1. DHEW Patent Policy and Technology Transfer.

The most obvious problem affecting ultimate utilization of an innova-

tiop depicted in a research protocgl, hypotheses, or design eventualiy
enhanced or corroborated in performance of DHEﬁ funded research at the
university or other non-profit organization laboratory initiating such
protocol,'hypotheses, or design is the fact fhat theéé organizaﬁions
(hereinafter referred to as universities) do not engage in the direct
manufacture of commercial embodiments, and it is industry which must
bring such innovation to the marketplace. |

A fundamental premise of DHEW'pagént p;iicy and practice is the
understanding that inherent to the transfer of the innovative results
of the research conducted in university laSoratoriesAto-industrial

developers is a decision on the part of the developer that the intellectual

property rights in the innovation being offered for development are

.sufficient to protect its risk investment. Of course, not all transfers

of potentially marketable innovations from such laboratories require

i
i

an exchange of intellectual property rights in the innovation, but it is

unpredictable in which transfers the entrepreneur will demand an

‘exchange to guarantee its collaborative aid. Notwithstanding, where

substantial risk investment is involved, such as required for pre-market

clearance of potential therapeutic agents, and before long some medical

N S
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“devices, there is an identified likelihood that transfer will not occur

if the entreérencur is not afforded some pfoperty protection in the
innovation offered for development. This point was made with some
force to DIEW in.the 1968 GAO Report No. B-164031(2) on '"Problem Areas
Affecting Usefulness of Results of Government-Sponsored Research‘in
Medicinal Chemistry," copy attached as Item A.

Since 1968 the DHEW patent program has consciously made efforts tb
close the identified gap between the fundamental ipnovators the Depart-
'ment suﬁports and the private industrial develobers who may be neéessary
- to the delivery of end items to the marketﬁlace. The main thrust of
Department patent policy as applied to universities hgs been directed
toward: | |

1.  Establishment of a pafeqt management focal point in the

innovating organization trained to elicit invention reports
and establish rights in intellectual property on a timely
basis for possible licensing of industrial developers, and

2. Assurance that the iqnvoating group.has the light to convey

whatever intellectual.pfoperty rights are necessary to

accomplish a transfer.
DHEW has éarefully circumscribed the.conditions of licensing within
which university patent management groups must function. These conditions
have become well known to industrial developers and. have been gradually

éccepted in licensing arrangements by a widening circle of such

e e
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developers. This compares to the virtual. boycott of development of
NIH generated drug leads by industry reported by CAO during the 1962~
1968 period covered by their report.

Since 1969 through the Fall of 1974 the Department estimates that
the intellectual property rights to 329 innovations either initially
generatéd, enhanced or corroborated in performancé of HEW funded
research were in the hands of universities' patent management organi-
‘zations for the purpose of soliciting furéher‘industfial development
support. ‘The.Department has been advised tha; during the 1969-1974
§eriod these orgaﬁizations had negotiated 44 non-exclusive and 78
exclusive licenses‘under patent applications filed on ther329 innova-—
tions. The Department understands that tﬁe 122 licenses negotiated

have generated commitments in the area of 100 million dollars of private

risk capital. Two licenses have resulted in the marketing of a corres-

ponding number of drugs, while a number of other licenses cover

potential therapeutic agents in various stages of pre-market clearance.

In the above context it is apparent that the existence of a

licensable patent right may be a primary factor in the successful

transfer of a university innovation to industry and the marketplace,

and failure to protect such right may fatally'affect a transfer of a

-

major health innovation.

II. Publication Within the Patent Laws and its Effect on Patent Protection.

Publication within the patent laws has been broadly defined as

any unconditioned disclosurc by its owner of information on an innovation

v
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of interest. Thus, a thesis available on_the sheives of a university

library but not necessarily reviewed by anf.researcher>has been deemed

a publication within thg patent laws of the innovation disclosed therein.
Both the United States and foreign patent laws are drafted

against the interest of those parties making or permitting publication

of:théir invention prior to the filing of a patént application. Accord-

ingly, in the United States publication of an invention prior to the

filing of a patent application initiates a one-year statutory period

. -

in whicﬁ one must file a United States patent application on the invention
disclosed if valid patent protection is to be established. Further,
the laws of mosf foreign countries preclude én the day of disclosure
obtaining validvprotection on an inventiog disclosed if.a patent
application had not been filed prior to the disclosure date.

All university patent management organizations can be expected
to understand these basic prindiples_of_patent law and; therefore, will,
unless otherwise constrained, preclude publication (including uncon-
ditional access to), information which might_disclose.an innovation
of interest prior to the appropriaée time to file a patent application.
Any publication of an invention made prior to generatiﬁg clinical or
other corroborating data necessary to support a patent claim would, of
course, be deemed premature since the filing of a patent application

without such data, if at all possible, would neced to be made on the

uncconomic, speculative basis of possible future positive findings.
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III. The Frecedom of Information Act (FOTA). and:Court Interpretations.

The promulgation of the Freedom of Information Act and the court
interpretations of that Act have seriously impacted on university control

over premature access to information in HEW hands which may disclose

innovations which are in the process of being corroborated or enhanced
in performance of HEW funded grangs‘or qéntracts. This will be
‘discussed further below. However, to date but under continued attack,
the courts have supported HEW's contention éhat unfunded research pro-
posals and applications and ﬁheir supporting documentatio; are generally
unavailable to third party requesters.;nder the fifth exemption of the
FOIA. |

The FOIA generally requires disclosure of all Government records

upon request. There are a number of exemptions to required disclosure.
Of these exemptions, the question posed in Title III 6f the Health
'Research and Health Services Amendments of 1976 narrﬁws our need to
‘éomment primarily to exemption 4 which was intended.to deny access to
";rade secrets and commercial and finanéial information which is
privileged or confidential."

The leading case on the fourth exemption, Nationai Parks and
/Conscrvation‘Association v. Morton, 498 Fed. 765 (1974), D.C. Circuit
Court, states that the fourth exemption apﬁiies if it could be shown
" that disclosure was either likely, first, to impaix‘the Government's
ability to obtain necessary information or-second,;to cause substantial

harm to a competitive position of a person providing the information.
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a The Court toughened these tests in Pdtkas 'v. Staats; 501 F. 2nd 887
(1974) when it held that a CGovernment assurance and a Corporation's
respective submission of information conditioned on confidentiality'
were not determinative, and remanded the case for disposition‘inA
acéordance with the test of the National Parks case. Thus, a promise
of confidentiality by the Government in_and of itself may ;ot prevent
disclosure.

The Office of Legal Counsel of the Ju;tice Degarfment has advised
that as a result of the above cases, Goverqment ﬁrotectiég of intellectual
property and its withholding under thé.fourth exemption under a FOIA
suit is very unpredictable, at best.

Further, 18 U.S.C. 1905 does not appear to have any effect in
a FOIA suit. This statute, if épplicablé,’would impose criminal penalties
on Government officials who disclose proprietary inférmation in the
possession of the Govermment. At best, then, it is.a deterrent to
unauthorizeq disélésure, but it only takes_effect after the disclosure
and the damage to the owner. -18 U.S.C; 1905 has been virtually
ignored by the courts in FOIA suits because of a general exemption
cphtaingd in the statute, "unless otherwise provided by law." Courts
generallj'héve interpreted the quotéd passage as éxempting disclosure
under the FOIA. Section 1905's penalties, therefore, would not be
..applicd to an.official who disclosed proprietary information in fcspénse

to a freedom of information suit.
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Even though commercial congerns’might with predictable difficulty
meet the "substantial harm to a competitive position" test of the
National Parks case, universities aﬁd non-profit organizations wishing
to deny access to their research proposals or applications appear to
have little hope of meeting this test in light of Washington Research
Project Vl Weinberger, No. 74-1027 United States Court of Appeals for
the District of Columbia Circuit. In that case, Washington Research
Projéct sought access to a number of research proposgls from‘différent
universitiesAand non-profit organizations in ordef to investigate the
ethics of the experiments in question, mdst of which dealt with the
treatment of hyperactive children. Washington Research.supported its

.claim to access with indications that "it is eséential for researchers
to be held accountable, and the research précess has to be something
other than the closed society which it is now.'" The court indicated,
in denying the use of the fourth exemption,'that:

"It is clear enﬁugh that a noncommercial scientist's research

desigﬁ is.not literally a'tradé secret or item of commercial

information, for it defies common sense to pretend that the
scientist is engaged in trade or commerce. This is not to

‘say thaﬁ.thg scientist may not have a preference for or an

interest in nondisclosure of this researéh design, only that.

it is not a trade or commercial interest ..."

Notwithstanding the apparent inaccuracy of the Court's premise for

denying the use of the fourth excmption in this case in light of

i
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the University-Industry interface nccessar&.to successful technology
transfer as exemplified by the 122 licenses noted above and the

estimated 100 million dollars of risk development generated thereunder,
the FOIA and present court interpretation appear to be $everely
imbalanced toward prompting Federal Administrators to release information
disclosing intellectual property whéther afguablé within the fourthA
exemption or not rather than undertake the burden of proof of denial.

" This burden is made even more severe due to the Act's requifement that

the Federal Administrator provide a "yes'" or "no"

answer to a
requester within ten days of the request or be subject to personal

financial penalties.

IV. Prior Congressional Investigation of Problems of Protecting Proprietary

Information under the Fourth Exemption of FOIA.

The unpredictability of protection of %rppriétary information
under the fourth exemption of FOIA suggesfed:above was discussed at
iength during consideratioﬂ of the amendments to H.R. 3474, the ERDA
Authorization‘Bill for Fiscal Year.1976. A copy of the Congressional
Record covering this debate is attached as Igem B. Of special importance
is the agreement arrived at between Congressmen Goldwatér and Moss set out
on page H 12379 the essence of which appears in paragraph 6 which
states: .
"We agreced that, in light of the apbarent state of unpredict-
~ability of protection of proprietary information under
.exemption (b)(4) and the need for ERDA to provide such

predictable protection in order to ensure the full cooperation
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and participation of the private sector, Congress coﬁld
conclude that there was a legitimate national interest in
ERDA's having the.specific authority éo predictabl& ﬁ
protect proprietary information. Further, Congress cquld
strike a rcasonable and acceptable balance of that national
interest and the national interest in freedom of informatipn
and create a (b)(B) exemption for ERD@ for that purpose."
Also attached as Item C ié the "(b) (3) exemption fog ERDA"
‘ultimately passed by the Congress as Section 307 of H.R. 3474.
This action would appear to establish a precedent for similar
_exemptions for other research and development programs needing authority

~ to predictably protect proprietary information.

V. Example of the Procedure of Handling a Request for Release of a
Rescarch Proposal or Application. ’

As already noted HEW can,.although under attack, predictably deny
access to unfunded research proposals on-applications under the fifth
éxemption of FOIA on the basis'tbat such préposals oﬁ applications are
. "Interagency records." However,.the Washington Résearch Project case
clearly precludes the use of the fifth éxemptién as a means of denying
access tolfunded research proposéls on applications and leaves only the
possibility'of sﬁpporting a case for denigl undér the present court
~tests for the fourth exemption after case-by-case review.

To say "no" to a request for a funded research proposal requires

the Federal Adminstrator handling the request - -to apply the National
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Parks test to the situation and provide a.wpitten prima facie case
to the Depaftment Public Information Officer recommending denial.
(The.case would need to include arguments 6n how a non-profit organi-
zation could have a competitive position in order to overcome.thé
general negation of such possibility in the Washington Research Case.)
If the information the Federal Admiﬁistratbr believes should be denied
involves a disclosure of an idea, invention, trade secret, etc., a
p&i&r art review indicating that such idea, etc. is in fact novel in
comparison ;o the prior art ﬁduid need to be conducted before a prima
facie case could be made. If novelty céhnot be shown it seems clear
‘that the Govermment could not prevail in a suit to show that there will
be "substantial harm to the owner's competitivé position."

It appears appropriate at this point to ask whether a Federal
Administrator, even with the aid of the university, can show during
the early stages of funded research that é reséarch protocol, hypotheses,
or design is novel compared-to the prior art. .This would appear to
be the priﬁary purpose of conducting the research. Further, should
the university and the public be placed in a position of being penalized

because the Administrator makes a poor case to the Public Information

- I Officer?

In those few situations where 'novel" information can be decisively

identified and a denial considered justifiable, the Act further requires

.. gz An e o ey e A
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that the information to be denied be excised from the documents
requested and the resulting "swiss cheese" document forwarded to the

requester. Multiplication of this procedure by the estimated 200

* - yresearch proposals Washington Research Projects requested shortly

after prevailing in their first suit for access raises the strong
possibiliéy that a great number of intellectual ﬁroperties can be
destroyed by a few requests for a large number'of research proposals
since there is little likelihood that the Agency could:meetvthe admin-
dstrative burden posed by a need to process a"large number of denials.
It appeérs more likely that the Agency will tend to avoid the denial
route in other than situations where the eq#ifieé of the university are
immediately and dramatically apparent, especially since release merely
requires Xerox copies to the requester with no threat of penalty under
18 U.S.C. 1905 or enjoinment by the litigation-shy university sector.

Such a result seriously jeopardizes technology transfers which at a

later date may turn on the exchange of intellectual property.

VI. Comparison of Benefits Between Unconditioned Access to Research
Protocols, Hypotheses, and Designs b}'f the Public and Control of
Access to Such Information by University Management and Investigators.

Although requesters need not identify the purpose of the request
for access to a research proposal, volunteered information in addition
to their organizational identification seems to place requesters in

two broad but identifiable catcgories:

.
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(1)

(2)

i

Commercial concerns and other rcscarch investigators
wishing to capitalize on the potégtial innovations
disclosed. |

Public interest groups pursuing the possibility that'
research.investigators are in some way abusing the'public

interest in the course of their research.

The requester in the first category can ordinarily be identified as

having an investment in the same field of research as the research

proposal sought. It is perceived that the information obtained by

-

this category of requester will be used to

(1)

)

At this point it should be noted that the controvery over release

determine the degree to which an investigator is moving

the state of the art ahead, or

‘generate a format for the requester's own grant or contract

proposal.

of research proposals is not whether the "information therein will be

released but‘ghgg it will be released. It is historically evident that
“investigators are anxious to pubiish the results of their research for
the scrutiny and critique of the entire ﬁrofeséion after they believe
it has moved to some reportable conclusion.

Accordiﬁgly, it would seem that the needs 6f tﬁe first category

" of requesters would be ordinarily, though delayed, satisfied by ultimate %

publication by the investigator, while the need of university management

" to successfully transfer technology and the investigator's need for

e e o
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a period in which he is nét éubSQeteé éo premature competition to
demonstrate his idea are preserved.

The more serious question attaEhés to access to research proposals
by public interest groups. It is anticipated by the number of requests
already made by the two identified categories, that the public interest
groups will request access to the greatest nﬁmber; sincé these groups
belieye unconditioned accesé to a large number of research proposals is
necessary in order to establish patterns of investigator abuse. Of
course, as discussed, such uncdnditioned access to these proposals will
feéult in the loss of large numbers of intellectual préperty rights which
ﬁust ultimately negativeiy effect technology fransfer. . Such loss appéars
"to be justifiable only if the additional surveillance of public
interests grcups appears to be a neéessary supplement to already existing
Department clearance and surveillance procedu;es in areas such as
thman subjects, risk versus benefit, etec., and the need to correct
abuées by such additional surveillance outweighs the need to optimize

‘teéhnology transfer.
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the ennclinent of this lepdslation and the
secompanyving  appropriations leelslin-
tion, IL Lohooves all of v o acl as oxe-
pedilionnly as postible to complete our
consideration of un«; matter.

Mr. MOSHIEIL My, Speaker, T viekd 3
minutes Lo the ;,cnUcznun from Cuaiifor-
nia (Mr, GoLuwartin .,

(Mr, GOLDWATER asked and was
glven permission to revise and extend his
remarks.)

Mr. GOLDWATIR. Mr. Speaker, T rvise
in stpport of the bill, the conference re-
port in question. I do so, how vever, with
certain reservations on sections 102 and
103, to which I will address myself at a
‘Jater date.

However, in addressing mysclf to the
conference report, I would iike to ree-
oxnize the chairman of the Committec on
~Science and

well as the chairman’s fairmess in all

these matters under consideration. ’l'hcs\}

They tested, I am
com-

were very difticuit,
sure, most Members who are on the
mittee: but through the conflict and
throuch the debate, the chairman al-
Jowed for free expression by all Members
from thic most senior to the masr junior,
with the chairman ..llo\.mg the chips to
fall where they ma
Personally speah:‘g, I appreciate that,
{nasmuch as I had several matfers whicil
I considered important, certain matters
such as the protect on of proprictary in-
formation. other matliers involving data
‘banizs and their use and matters involv-
“inz privacy of potential emplovees for
ERDA. In ail these very sensitive arzas,
{the chairman, as well as those on the
commitiee in the conierence, I theught
weire quite fair.

Mr, Speaker, I will support the ERDA

conference report with reservalions,
however, on sections 102 and 103, to
which I wiil speak later.

I, think as it 1s written it is about as

pood as we can do at the moment, but
that is not to say that we cannot do bet-
ter. Obviously, time 1s wasting. Thereisa
need to provide the necessary funds for
ERDA to produce the energy indepen-
dence wiich we all feel is neccssary.
Therefore, this bill al this point in time
is about as good as we can expect. Hope-
fully, next year when we can pursuce it
again, we will reane it furither; bhut it
does represcint an honest and I think sin-

cere effort on the part of all that were in-
volved in the: commeLcc and in the con-
ference.

\With the C\contxcm of.sections 102 and

103, which raise questions other than the
mere funding and  authorvization  of
ERDA, I think the bill is worthy of
support.

Ar. Spealker, the distinnuished ch'm-
man of our Science and -Techuoloyy
Committee, Mr., Tracur, and the distin-
(flhi shed chairman of my owi Euerpy, RRe-

earch, and Development Subcommittee,
Mr. McCormacik, have sunnmarviced the
conference bill in front of us today in
detail. T would Likke to turn now and make
specific aspeets of this conference bill
which are of real importance,

l'(‘\"l\l AMO PRYDICTARLE PROTECYION FOR

FUOPRIEFARY INFOLMATION .

The first area of fmportance Is the

posftive and predictable protection of

L oLl . TYTITY A

el /3 VN AVALIIO N/t ta R

- Technolosy {or the way the &
chairman conducted the cenierence, ¢ -/ rate the s
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propriciary Informatfon which this bill
incorporates. L personally o very proud
to have beenn oo principal author of the
Lwo secltons pavings HRDA tull authority
{o provide such protection, Heetions 103
(v) and 312 Imporiantly, both sections
are in the nature ul amendinents to the
basic Nonnuclear fnerpy Recsearch, and
Development Act, so thit this protection
will be fully mIrch(: in the tuture,

A preat deal of lepal research and
analysis and painstaking nepotiations
led to adoption of the lanpuagpe in those
two sections, I want to commend my
colleasue, Representative IKuN HLCHLER,

~for his continuing: contribution and ef-

fective parvticipation in this eiort. I be-
lieve we have perfected an excellent solu-
tfon-to an otherwise serious immpediment
Ao'success in the ERDA programs. o
Sections 103(v) and 312

same statutory scheme and.al-
most identical Lm'zu'xgc. ;

The information maintained by the Ad-
ministrator under this secticn”chall be made
oy xialle to the pudlie”subject to the pro-
visions oif secuon 852 of title 5, United States
Code, and ccction 1905 of title 18, Uxited
States Cotle, and to other Government agens-
cies in a manner that will facilitate its dis-
semination: Provided, That upon a showing
satisfaclory to the Adminisirator by any
person that any informaticnh, or portien
thercof, obiainad under this scction by the
Admnistrator directly or indiz cc:::: from
sucix person would, if made publie, divulze
(1) trade secreis or (2) oiher, proprietars {n-
formation of such person, the Administratoer
shall not disclcse such informalion and dis-
closure thercof{ shall be punishable un:icr
sestion 1933 of title 18, Uniiled Stiates Cod
Providcd jfurther, That the Admn‘.isrntor
shall, upon recguest, provide such {nforma-
tionl to (A) any deiczate of the Administra-
tor for the purpoze of carrying out this Act,
and (B) the Attorney Gencernl, the Secre-
tary of Asgriculiure, the Secretary of the Ine
terior, the Federal Trade Comrnission, the
Federal Enerzv Administration, the Environ-

mential Protection Agency. the Federal Povwer
Commission, the General Accounting Office,

otnner Federal agencles, or heads of other
Tederal agencies, when necessary to curry out
their duties and responsibilities under this
and other statules, but such azencies and
azencs heads shall not relcasze such infor-

n:iation to the public. This section is ket au-

thority to withhold information from Con-.

gress, or from any committce of
upon réqucest of the chairman.,

Congress

The stalement of the managers in the
conference repart does not contain any
amplification of the statulory language.
It was the conclusion of Lhe conferecs
.associated with the preparation of the
provision that the statutory language was
clear and unambizuous. 1 information
is shown to include ecither trade secrets
or other proprictary information, LIRDA
shall not disclose it and any disclosure
shall be punishable under the existing
provisions of the Criminal Code. Since
delailed discus:zion of this divect and sim-
ple scheme could only scrve to create
interpretive visks in any I'recdomn of In-
formation Act court challenge under
these sections, the report is intentionally
sitent.,

As a primary author of these sections,
I do wish to associate mysell with and
strongly endorse the restatement of the
conferces intentions in adonting these
provizions which is contained in the {ol-
Jowing colloquy belween Scenalor JACKSON
and Scenator Favnan, chadrman and rank-

-

e

both incorpo

Jlem could seriously have in
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farg mibnority member, respectively, of
(tho Senate conferees, durtng: the UGenate
debate “Cuesday  on the  conference
repaorvt,

Ar. FannNiN. Mro Prestdent, one of tho
many pesttive steps taken in the conference
on H R 3P was (he adopiian by the cones
ferees of two provislons which puve BRDA
authority to provide pesitive and predictabiy
protection for trade secvets and other pro-
prictary information. Mr, Chatrman, becnce
of the importance of the two soctlons,
103(V) and 312, to our POA prosrams, £
want (o insure that our actions are under-
slood. Would you agree with the following
sununary of our actions and their cifect on
thoso two sectious?

‘o conterces ndopted two provisiens
which provide positive and predictable pro-
tection for trade secrets nud other preprice
dary information. Scections 103(V) aud 312
provido such positive and predictable pros
tection for the informatien acquired by
ERDA in the loan guarantee prooram and in
its central source of informatlion or data
bank, respectively.

Tho two sections

tre e -

Include a simple and
straiphtforward  statutory scheme. Where
any individual has information which 1iiDA
Is going to acquire under cither pro~ram,
the Individual ean make a showing to EIIDA
that tie information is cither a trade scerot
or is other proprictary iniormation. In hoil
caces, thiere is an existinz body of case law
10 hielp ERDA (n c‘*.“:!::";; these two cates
cories of infermarion. Once the individual
makxes a satisfactory showil ‘z that h:s infor-
mation fails into cne or ine other of iha

1wo catezories, TRDA shall not disclose the
information. Procedures are {nciuded {or
ERDA to make the information available
to itz own employeas and ro cther 1'"' 18:03
.10 carry ous theiwr respousibiiities. €r
tlie emplovees nor other arencios are ot tt:c:’-

ized to dizcloso the informazzion. howey oL,
and o tiic proeciion s not avoided. LRDA

cannot under tneoze provisions withhnold ihe
infermation from Conzrress.

The comeree; tcok tihis actlon hecause
of a very serious problemn which s develon
irg in ERDA and which could have baeaa
exacerbated by the loan guarantee program
and the data bank, Or conve iy, the proo~
ited the proge

18 Basichils,

rexs and success of the pr
the problem s that aw
orimarily the Freedom of In ')r*:zatiox. Act,
court holdinzs have made Government pro-
lection of trade secrets and othier proprictary
information completely unpredictable. One
rccent case even held that a prior Govern-
ment pledze of confidentiality or nond:s-
closure could not be honored, but rather
the nondisclosure had to—>bde “tested™ undser
another court holding,

As & result, fndustre is

tereasinely reluc-

~tant to share the reswits of iis ressarch and

development the Gov-
cernment.
Our action here Is Intended to remedy that
situation for ERDA so that this problem wil
not screv as an fmnediment o petting the
full cooperation of industry in formuisting
programs and in getiing the full participa-
tion of industry in cinducting these pro-
grams. Our national energy researcih and de-
velopment cilorts are far woo mportant o
allow such an huopediaent Lo exist, ‘fhat
there could be o probhlem was well demans
strated In a letter of September 16, 1975,
from the ERDA Administrator, ol Seonans,
to Chairman Jracun of the Houswe Selence
and Technolopy Conmmitiee, ol sinted:
“Recent eases Indicate that a eourt neleht
under the Freedom of Information Acl ae-
aqinre di.closure of Information constdered
1o be proprietary by o company donatiing or
otherwl.e providin ; such fufonmation to the
Govermuaent, . . . by has led (o growing
reiuciance on the part of fndustry o pro-
vide proprictary fntormation to the Goveris

coopceratively with

e
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ment cven under a pledpe of conlidentadity,
B e 3 not elear that the (.--\mnnmm
will be perontied fo hopor the pledpe” o

He added, In dcussing n dala bank pmvt-
ofon 3o the House LI whith did not have
the current protectuon added by the con-
ferees;

“We are seriously eoncerned that the oh-
scure and contradictory Jamuase of (the
provision) may be construed w appiy to,
aud thus Linpact, all of ERDAS activties
gelating to the receipt, evaluation and util-
fzation of purivately pencrated information,
Under tiese circumstances, we foresee o
grave lows of contidence on the part of the
entire encrpy industry In ERDA'S abiluty to
deal vith private companies fulrly and hon-
orably.”

We belleve we have acted responsibly to
glve ERDA full authority to provide positive
and predictable protection for inaustry’s
trade sccrets and other proprictary informa-
Uon In order that, as Bob Seamans stated
s0 well, ERDA will have the ability to deal
with priviate companes :airlv and honor-
ably.” We have done so by using a procedure
which 1s an Intcyral part of the Freedem of
Information Act. That acu mncludcs a series
of exemptions {rom tlie oincrwice manda-
fory disclosure requrements of the law. One
of these exenptions, exemntion No. 3 (5
us.c. 652(1))(3)). sim covers “hutters
that are specitically excipted frem dis-
¢losurc by siatute,” meaning another stai-

ute. This exemption is intended 1o fnicor-
perate &1l other exenipticus Jrom disclesure
in Jaws pvondisclosure of particular infurma-
tion §s specincally neces.ary Iof 3 parucu-
Jar program, netwithstandin:: the more gen-
eralived exemptions in the Freedom of In-
formation Aci—or in laws ciacied prior to
the act. There are over 10J such exemptions
for gpcecific pregrams in siatus today,

A dune 1575 Supreme Court cose, PAA,
agafvst Robertson, uphieid a bresd interpre-
fation of this exempiion. Tiie court cicarly
gtated that Congress nuuit nalance the pub-
lic fnterests in disciosure under the Yreedom
of Inforination Act with e public intere
§n nondisclosure for a particular progran.
Once Congress hus done so, the Sunreme
Court £aid, the courts cannvy tinize the
wisc¢om of tiiat balance and m effeer, there
is predictable protecticn for tliat informa-
tion. Thc program in the Noberison cace
was a ﬂphciﬂ ajreraft accident reporiing sye
tem, Including candid cemmenis from piiots,
afrlines, and afreraft nianulaciurers, Pro-
fection of the informa’ion Was nece; :ary 1o
insure fu!l accident-related  information
outside of accldent litipation, for rafety
purposes. We have now nrovided just thas
{ype of exomption for LRDA and we have
cdone it In the wav which the Sumeme Court
sanclioncd—Dby striking a balaunce of infcr-
matllon ond nondisclesure in the national
Interest of insuring the ccoporation and par-

ticipation of \mncm Industry tn ERDA's
oneray . & DLoprasvam. .
My, JacisoN. That §< in aceord with my

understanding of the agreement.

I wanl {o thank those two. distin-
guished pentiemen for their strong hi-
pariisan supnort of our cfiorts in this
impostanl avca. I also apprecinte the
strong support which Mesoevs, Tracve,
AMceConnaai, and Mosurn on e House
side pave toour elforis,

I ety to provide a comblete lesis-
Lative history for these two importint
provisions aomvending the FMederal RNoa-
nuclear bhacerpy Rescareh and D(,\(mn—
ment Act of 1974, 1T wond to biictly re-
vicw the sequence of events which led
{o Uwir adoption v the JLIL 3171 con-
forence. The Jouse pesced version of
HR. I.l Coni: unul A ovizlon, sikvtion

e FNTArecte 3y rlrcnlAasTiyra v

T 307, establiching o new

- adding at the end thereof (after

LY o
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“central source
or data banlk for enerpy
resource and  techuolopy  information,
Another provision, sccuion 308, added
JMRDA to the list of agencies chyible to
receive enerpy - information, meluding
sthpoenacd and proprictary data ob-
tatned by the Federal Encrgy- Admme-
{stration under the Enecrey Supply and
nvironmental Coordination Act,
IISECA. The two sections stated:

See. 307. The Fuederal Nonnuclear Euergy
Rescarch and Development Act of 1974 183
Stat, 1878:; 42 U.S.C. 50011 §s anwnded by
adding at the end thereof the following new
section:

=oc. 1
lish, develop,
tral source of Inform:a
sources and technolox

of information™

The Administrator shall estah-
acquire, and maintain a cens-
tfon o all enrergy re-
. including proved and
other reserves, for reccarch and development
purposes. "This responsibflity snhall include
the acquisition of proprietary infermation,
by purchase, dounation, or from anoiher red-
eral avency, when such information wiil carry
out the purposes of this Act. In addition the
Administrator sfhall undertake to correlate,
review, and utilize any information avaiiable
(o anyv other Gorvermnment acency to further
cargy out the purposes of this Act. The in-
formation maintainced by the Administrater
shall be made availabie to the pubile, sunject
1o the provisions of section 532 of tirle 5,
United States Code, and section 1803 of title
18, Tnited States Cede, and to.other Govern-
ment acencies in '\ mmmer that will f'\cxl‘tate
1ts dissemination.'

Sec. 308. The Federal Nonnuclear Enerey
Research and Development Act of 1074 (88
Stat. 1878; 42 U.S.C. 5201) is-amended by
the new
section rdded by section 307 'of this Act)
the following new section:

"Sec. 18. The Administration is, upon re-
quest, authorized to obtain eneroy informa-
ton under section 11(d) of the Ernergy Sup-
piy end Environmental Coordination Act of

1874 (15 U.S.C. 7906(d) ).

As a result of a House fioor amend-
nient, section 307 was expressiy made
'“)‘mublc to aL nonnuclear enerpy tech-
nologies and pro~rams in ERDA. My very
crave concern about the polential im-
pact en predictable protecticnn of pro-
prictary information was expressed in
my roimarks en the House {loor during
the debate on ILR. 2474 in June:
)’P.OI‘R!L‘:‘ARY_ INFORNATION

Sectlon 307 states that “the responsibility
of the Administration, ERDA, {o fmiplement
the data bank shall include tho acquisition
of preprictary informatlon, by purchase, do-
naiion, or frem another Federal azency, when
such information will carry out the purposes
¢f this act—the Federal Nonnucicar Eneray
. & D. Act’ The section conuinues, “the
informationinaintuined by the Adminisirator
snall be made available to the publie, sub-
Ject to the provirlons of 5 U.S.C. 532 and 18
15C5." Both the directinon to acfuire
proprietary information and the restricuon
on disclosure fmpce.ed by the clited statutes
were well intentioned 'in thelr oririnal con-
coepl. The commlitiee repert states that ERDA
Js not directed nor allowed to acquire pro-
prictary fnformation which s “cloely held
atd not for sale Unfortunately, however,
the current Iangusre of the sectfon creates
the very real pes ity that LIZDA milpht
Le required by conrt action to divulee and
ticreby compronsise proprictary fnlornstjon
I an action wkder the Freedom of Informa-
Hon Act, Hh ULC, L2, 'The <llaatfon 1s 1nne
terinhiy worsencd by scection 3, wilneh wauld
have the otfeet of nHowlngs ERDA 1o obtain
tnd pluce In the data bank conlidential and

L16G1 NINAAY Snartian 11443 A % v

DI Eoned

DERY)

' Ill

l.\l‘upl\clalr\‘ tunformatton from the Pwderad

Eaergy Admibnstration whicelt had becen ace

ulred by subpeun,

The committtee stadf explored this possy-
DIttty iy Individual discussions with  the
EROUA General Counsel and with represents
atives of the Frecdom of Intormation Conye-
mittee fn the Justice Departient’s Qihice of
Laepal Counsel, and Hnatly n mecting includ-
ingr the commiattee statl, Member stags and
attorneys from FRDA and Justice, It was
apparcent that ERDA's General 'Counsel was
unable to interpret the lepal fatention ot
the commitice reparding acquisition and
protectton of proprictary intormation bee
cause of the scetion’s languagze, The General
Counset specitically was unclear as to tiwe
intended meaninyr of “proprictary™ and suyg-
gested that the committee detine 1t in its
memorandum suggested a definition based
on the court test in Natlonal Parks and
Conservation Association against Morton
discussed below,

In sucgesting the possible definltion, how-
ever, the memorandwm reatiis mcd ERDA's
concern by concluding—

“Our rurnishing of this definition does ot
indicate the Administration’s concurreuce
in the language of Section 3C7. . .. Ia our
onpinlon, the purpose of this scnlenu as
currently worded remalns obscure.’

- Fauailly apparent was the Justice Depart-
ment’s analysis that there was no predicianle
protection of any lecitimately coniidenthdd
or proprietary information, because of the
currcnt state of the law under 5 U.S.C. 33

The thrust of the basic legal analysis sup-
porting this concern was conducicd with the
assistance of the Justice Department and is
reasonably straightforward. 1The Freedom of
Information Act (5 U.S.C. 532} generally re-
quires- cisclosure of all Government recerds
upon request, Ticere are a :mmbor o{ exeinp-
tions to the required disclosure. One of the
exempztions, section Sa’(.')) (2}, cuemnis
trade socrers and commercial or nnancial
formation whicn is priviieced or co
tial. Current Justice Deparument guid
reauire disclosure of information even it
within’ an exempt catecory; unlecs there is a
strong  justification for withholding-—and
Justice agzrees. In e most recent cai¢ cn
point, Chkarles River Park v. HUD, Civil XNo.
73-1%390, the District of Columbia Circuit
Court of Appeals on March 10, 1975, Indl-
cates thiat there should he withholding if an
exeamption abplies—citing 18 TU.S.C.
thus potentially altering the Justice guide-
lines.

Even =o, qualification for exemption (b)
(4) can be difiicult. In Natioral Paris and
Conserralion Association v. Morton, 448 F2d
765 (1971), D.C. Circuit Court sta‘ed thayp
(D) (4) applied I it could oc shown that dis-
closure was either Hiiely, first, to impair Zcv-
crnmnent’s abllity to obtain necessary injor-
mation; or second, to cause substanttal horm
to competitive positton of perzon providing
the inrormation. The Court toughened the
qualitication in Pethas v. Steats, J01 F2d 817
(1074) by refusing to accept a governniety
assurance of nondisclosuire in a reguiation re-
quiring informatfon, where filing the in-
formation was conditiocned on contidential-
ity. The Cost Accounting Standarvds Board
repgniation in the case required defens2 con-
tractors to submitt disclosure statements <ct-
ung forth their accounting procedures, pnd
the suit was to obtadn pubhie ditclasure of the
statements filed by Lockheed, 1T and Gene-
cral Motors, T he court held thau the goevern.
ment assurance and the corporaiions’ ye-
specuive tilines conditloncd on contidential, iy
vere not detenuinative, anad renvieidad the
cane for tenting by the nattonal padls te
above, ‘The Ollice of Juersal Coumel, Jo teee
Departiment adviaes that, as o resait of the
nhone casnn, povernment polection of pra-
prictary 1?0 & DL information and e warise
holding: uwhder exciuption (b) 4y, In oo Free-
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dom of Information Act, FOTA sult 13 very
wnpredictable, at henst,

Yurther, 18 U.S.C. 1905 dov not appear Lo
Bave any efect inon FOIA sull, "T'he niatuate,
{1 poplicable, would hmpose criminnl pene
nltics o povernment omclals who discloned
confidcutial Infurmatlon tn the posesaon of
the poverument. At best, then [U s adeterent
fo trwutharized di losare, but 1t only taked
cllect atter thie divclosure and the damaye
to the busiress concern, 18 US.C. 1005 has
Leen virtually tonored by the courts in FOIA
sults, cxcept in the reeent Charles ITiver Park
case abave, because of a peneral excmption
countaitted In the statute, "unless otherwise
provided by Iaw.” Courts generally have In-
terpreted the quoted passape as exempting
disclos urc \mtlcr the Freedom of Informa-
ton Act. Scction 1933°s peunduies, theretore,
would not. bc applicd to an oficial who dis-
closes propristary Information In 1f-sp(msc to
@ freedom or information suit,

The resulting possibility of divulging
proprictary information should not  be

taken lightly, Dr. Scamans, KRDA Adminis-
trator, commmunicated his very real concern
yegarding the sanmie posability in a discwssion
of anaother section of the bill dealing with
nforination disscrination, which was sub-
sequently stricken in markup. He stated
we arc councerned that the language of the
gection mas be construed in such a way as
1o prevent IRDA from accenting and uiiitz-
fng proprietary information Irom industry

which meay be reiated to our prourams.
Equally as important is the possible interpre-
tation of this section in such a way os to

mate indusiry reluctant to snare proprictary
fnformation with us.

A recent-Harvard Business Review article
by Mr. Reger M. Miizrim, “Get the Most Out
of Your Trade Secrets,” volume 52, No. 6,
November-Deocember 1274 at page 105, rein-
forced Che importance of trade secrets from
the perspective of American Industry. Mr,
Milerim, a New York atterney who had
specialiczed in trade sceret law and authored
the stindard lecal text in the feld, forcefully
argues the necd to protect our Nation's jrade
secrcts As he states:

“The cornerstone of

many an cnterprise’s
success, trade secrets ofien represent signifi-
cant investinent and confer important coms-
petitive advantace. Failing to undersiand or
sdequatcly protect them is plaving Russlan
rouleite witn five loaded chambers. The odds
are discourazing.”

Mr. Milgrim goes on to arcue that trade
secrets, as a result of a May 1974 Supreme
Court deacision, 'ne an increasingly attraciive
fiternative to patents. He also “documents
their importance for licensing 1o foreizn
fechnology licenseces and the resulting con-
{ribution to U.S. balance of payments, =
contribution which he sugeests may be as
high as §1 billion per year. Mr. Ailgrim ofllers
one particuiarly relevant example of such
licensing which {s gormane to our consid-
eration of eneryy rescarch, when he sug-
gests at pace 106 that recent events to world
cnergy may helghten interest in US. tech-
nolozy. Cag

“New nctions of cost justification to ensure
scrumulous use of lmited encrgy. .. . ¥or ex-
ample, n new type of valve that precisely

reguiates houid flow can improve tucel meter-.

lnu so much that it saves tons of fucl oun n
feb's talicor! and landing, Nesults In other
applivations are equally dramatie. But as
recently as two vears afgo, patential users of
the valve stiowed Httle enthusiasm for an
fnnovation that required even slight change-
over c¢llory and expense. Not surprisuely,
the valve manufacturer has vecontly expert-
enced a new-found interest in both pur-
chasing Its product and becombg: Heensed
under the manufacturing trade secret.”
The messae Is elear, Trade scerets—tech-
nical proprictary Information e of eructal
finportant o many American buastne,ses, Dr,
Seainans” concern that the thieat of disclo-
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sure mitht aerve ta madie tndustey retuctant
to sharo (G proprictary tnformation is obe-
viously well (onneded,

Denite the obylow, serlousne s of the cone-
corn over thils e, we are asked to lesisinte
without any formal review of these arpu-
moents There were no hear:negs, atd however
neivertent or well fntentioned, we are lett
with no adeqgante vehtele for legislating from
A knowled, eablo [omndation on this issue al
this pont, Leat the Condress continue to Jog-
tsfate i a vacuum  in this reqsard, and
thereby enast a provision with all the poten-
tinl or unclear direction whichh the FRIDA
General Counsel raised, for possible man-
dittory disclostre of proprictary information
which Justice rased, and for resulligg soris
ous fmpact of ERDAS entire ener;iy research
peouram which Dr. Seamans ralzed, I stronaly
urge that the House, at a minimum, amend
or strike the proprictary information portion
of the section. If we must have a data bank,
I urge that we Insure that it will not serve
to harm the EaDA relationship with indus-
try.

I am not aione In suggesting that we in
Conzress act in such Freedom of Information
issues, A June 12, 1975, article in the Wash-
ington Post, entitled “rreedom of Informa-
tion,” by Mr. Rober:e Blancihiard, chairman of
the communication depariment at American
University, coucluded that Congress must
act to apply FOIA. fie stated:

“The jezislalive and oversight powers of
Conzress provide the best means of balancs
funz the diiemmas of secrecy and publicity.
Congress, aiwer all, §s the creator of most
agenc:es whose informaton {s souziht by the
press and public. It has the powers of sub-
puena and the purse. 1ts precedures
licity powers are quicter, miore eTcient, and
relatively more flaxidle than the courts, It is
the most renresentative branch,

“Tihis means, of eourse, that appropriate
commiitees of Congress must deal with {ree-
dom of Information, and such related issues
as privacy, on a centinuing basis.”
sree with Mr. Blanchard. We

should act

Let me summarize these points for vou.
I remain particuiarly concerned about the
section 307 proprietary issue. The best lecal
advice available to us, that of the ERDA
General Counsel and the Justice Dcepart-
ment's Legal Counsel, stronzly suggests that
the current language in the section could
result in mandatory disclosure. by ERDA of
lecitimate proprietary Information. At a
mininum, the section results in a com-
pieto lacik of predictability regarding ERDA's
handling of such information, Such a result
couid serious!y inhibit industry’'s willingness
to share tae fruits of its own independent
energy researcih with ERDA. Others may dis-
agree with the details of this legal analysis,
but I feel syongly that we in Congress
should positively act to resolve this issue
and not throw it unresclved into }FRDA's
hands, and ultimately to the courts. FRDA’s
energy reacarch must be done cooperatively
with industry, just as we have always done
fn the space prouram with NASA. I am
afrald that the current secction 307 seri-
ously threatens that cooperation,

Mr. Sweaker, Dr. Scamans, Adminis-
trator of ERDA, echeed these very samne
concerns in a letter to Chairman ‘l'eague
on September 18, He stated. in part:

Tho Energy Rescareh and Development
Admintstration (KEDA) s serioudnly con-
cerned over the Inclhusion of Scection 307 in
the version of the ERDA Authorization Bl
for I°Y 1976 picsced by the House of Repre-
sentatives, This Scectton requlres ERDA to
citablish and  fraplement an Fnerpy  Re-
sources Dati Banlt on all encrpy resources
and technology., The establizhment of this
Data Bank was not discuseed at the hear-
fres for this B buat was Iintroduced in tho
markup by the Comntittee, Yor the rensons

and pub-.
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noted betow, we reconnmend that thits
tion net be inctuded o the DRDA Authors
featton Act and insfead that the regulees
ments for thiy Data Bank Le subintticod for

Yoeoe

couslderation  throw the  Congeressionsd
hearhnge proce S durmm: which tme TRiDA
and other Governmeat acengcies concerned

with such data banks may present detadted
reconnucnhdations. L, .

As a separate matter,
turbed over the treatment accorded to "pio-
privtary data™ Ly Scctlon 207, This Sectlon
provides that the Adnnnt.trator Is to acomwre

we are alsa dis-

“propuictary Informution, by vwrchase, do-
nation, or frem annther Federal aveney”
Proprictary informuation ts reneral uiniers

stood to encompass privately develoved (n-
formation, which {5 matnwined ta con-
fidence by its possessor hecause of the ¢nme-
petitive advantace It con{ers. The open
publication of such {nformation destrovs i3
propri ctary character. Generallv eakine,
proprictary infovmation is clo<elr hetd and
not available for sale or for ownen publicas
tion. When proprietary Information is pros
vided 1o the Governmeu: for rezulazory or
other purposes, the owner of the infarma-
tion generally obiains an avrecment, either
express or implied, that the Govermment
will maintain it in confidence. .

The Administrator is directed by Section
307 to make all the informatizn {n the Daia
Bank (including the proprietary informa-
tionr) available to the public, subrect o the
Freedom of Information Act (FCOIA)Y and 8
U.S.C. 1005. Theze provisions are hoth ob-

scure and coutradictory, The FOIA re-uires
disclosure of information ncq: irred by the
Government, whereas i8 US.C. 1525 303
criminal penalties on Government empioyees
_Ior disclosing information subinitis in
onfidence.
"Further, the cour:s have uot clear 1y de-

lineated how the FOIA and 18 U.S.C. 1333 in-
teract, but recent cases indicate that a court
mi!zht under the FOIA reguire disclesure of
information considered to be proprieiary by
a company donatlinzg or of_!:cr
such information wn the Gov
withstanding 18 U.S.C. 1343, T

sis llf‘S N

a growing rcluctance on the part of industry

to wrouviie proprietary information to the
Government ecven under a pledge of con-
fidentialily, because it is not.clear that the
Gorvernment will be pf'rmz.tcd {0 honcr the
pledge.

The House Report on ¥M.R. 3474 (No. 54-
284) states that ERDA is not direcied cor
allowed to acquire proprietars information
which s closely held and not for sale. While
this language may be intended to clanfy
these contradictions, it appears contrary to
the statutory languaze, and the talent of
Congress therefore becomnes even more un-
clear. We do not know exactly what we are
being asred to do. :

We are seriously concerncd that the ob-
scure and contradictory lanumze of Soction
307 may be construied 1o appiy to, and thus
fmpact, all of ERDA’s acuvitics relating to
the recceeipt, evaluaizon and utilization cf
privately penerated intonination. Under these
elrcumstances, we foresee a grave loss of
confidence on the parl of the cutire enecryy
industry in LRDA's abuity to deal with pri-
tate companies fairly and honorably.

and the

lecause of these complexities,
necd to delineate carefulty and precizely how
the public and private interewts are to be
balanced so that we may properly carry out
the utention of Concens, we sueest thiat
Section 307 be strieken at this thme and the
whole subject matter he connidered fnn sube
scquent hearings, If this Is hot neceptable,
we e that moditications bhe made to LI
3171 which will clurily that HRDA 5 authors
fzed to protect from disclasure any genulnely
proaprictuey  Infarnmation  which 1L necepts
under n pledpe of confidence” (Cmplivda

added)
o] = ot - 1.‘
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C D, Seaman's coneern reparding indus-
try's “prowing reluctanee™ to shive mo-
privtary information with the Governs
ment can only be expected to becone in-
creasingly cervious s more and more cor-
porate counecis become aware of thils
probiem. Juecd on recent leps
menis on the subject, that s fost eceur-
ring. An address by a Washinston attor-
ney, James H, Wallace, before the Fed-
eral  Bar Associntion confecrence on
“Openncess in Governments: A New Bra,”
in Mary 1975, was entitled appropriately
“Properr Dizclosure and Indecent Fx-
posure: Yrotection of Trade Secrets and
Confidenlial  Comuncrcial  Information
Supplied to the Governnent.,” Mr., Wal-
Jace stated the preblem quite succinetly
as follows:

Allowing the public. to moiitor govern-
mental decisionmaxing dces not necessarily
require that the pos

rnnent {acilitate com-
petitive snooping. But, with fncreasing gov-
ernmental activity and iniormation gathers
fng, the risk that valuable cominercial infor=
mation will fall Into the hands of competi-
tors 15 rapidly inpcreasinz, Dusinesses ore
alarmed at the prospect of fcderal proceed-
Ings—not only out of concern over rovern-
ment remedics, but niso our of fear that
valuable proprictary data wiil he last. As the
JAttorney General candidly admitted, despite
tho Coagressionally provided safeguards,
{tihe risk tiiat the conidentality of infor-
mation may be breached s “ever present.”

(Address by the Hounorable Edward H.o-Levi,
Attorney General of the United States be-
fore ihe Asscciation of the Bar of the Cuty
of New York, New York, N.Y. at 135, Apr, 23,
1975.)

An extremely detaiied legal analyvs
this problem apreared in tne July
-\

volume of ihe Business Luwver
article enfitled "Govern s
of Private Secrels Under the Ireed
Information Act” by Jamecs T. O'Reilly.
In swummation the author stated: g

Ko conficentialiiy Jor propriciary informa-
Yiecn—and no confidence—inay be the re-
sult.

He also pointed out an important
factor rezarding industrial research:

When a large investment in rescarch can-
ot be brought
cause Government hus disclosed 1ts once-
confidential innicvation to competitors, the
consumeéer pays for tire lo:s 1n higiher prices
without a corresponding bencfit—ond jur-
ther 1csearek is deterred since Govcrnment
.maey jeopuridize s economic reiurns by pre-
mature disclosare.” (Emphasis addedy

The seriousncess of this problem from
the viewpoint of Government onhicitls
was expressed quile cand:diy by Normal
J. Latker, Putent Counsel of the Depart-
moent of Yealih, Fdueation, and Welfave.
While notl oflicially reprosenting a de-
partmeutal view, Mr Latier made the
followings cotaments in an address o the
Academy of Pharmaceutical Sciencea on
November 19, 18955, entiticd “The Yro-
tection of Intellectual Property Undey the
Pourth Fxcmption of the 'reedom of
Information Acl.” Nr, Latker stumar-

fzedd the cwrrent stitus of the Jaw as,

follows:

The FOLA penerally requives diselosure of
gl Goverumient secords upon regquest. ‘There
Pe D Munber of exemptions to the o qnl\c'd
di: chevatne, OF thews exemplions, we are pris
patily anterected today m number 4 whieh
a@ppears 1o exempt “trude secrets pnd conie

to commercial {ruition, ke~ |

¢ ~
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priviteped or conftdential® ‘The lending caso
o the fourth exemiption, National Parks and
Counnervition Assoctation v, Morton, 408 led,
T03 (1), DO, Crreult Court, states that
the fourth exemption anpliles Hf it couhld be
rhown that dizelosure wis either Hhely, first,
to himpair the Government's ablifty to obitaln
necesnary s nformation or second, to causg
substantial harm to a competitive position
of a person providing the futormatton. The
Court touphenced the qualitiention in Petkas
v. Staats, 501 F. 24 8387 (1974) by refusing
to accept a government assuyrance of non-
disclosure in a requlation requiring mmtaormn-
tion where filingg the Intormation was cone
ditjoned on confidentinlity., The Cost Ac-
counting Siandards Donrd rezulation in the
cn .2 required dafense contractors to submit
dizclosure statecments sctiing forth their ac-
counting procedures, and the suit was to
obtain public disclosure of the statements
filed by Lockheed. Y'TT, and General Motors,
Tioe court held that the Government assur-
ance and the Corporations’ respective tilings
conditioned on coniidentiality were not de-
terminative, and remanded the case for dis-
poritlon in accordance with the test of the
National P’arks case noted above. Thus, o
promisec of conidentiality by the Govern-
ment in and of itsell may not prevent dis-
closure.

The Ofiice of L.egal Counsel of the Justice
Depart:nent has advised that as a result of
the above cases, government protection of
intelicetual property and its withholding
under the fourtiv cremption under a FOIA
suit is very unpredictuble, at best.,

Further, 18 U.S.C. 1905 deces ' not appear to
have any eifect in a FOIA suit. This statute,
if applicable, weuld impose criminal penal-
ties on Government oiicials who disclose
proprictary infoermation in the possession of
the Government. At best, then, it iIs a deter-
rent to unauthorized disclosure, -butl it only
takes effect after the disclosure and the
damzace 1o the owner, 18 U.5C. 1505 has been
virtually 1ignored by the couris in TOIA sults
because of a general exemption contained in
the s:intes, “uniess otherwise provided by
law." Courts generally have interpreied the
quoted pas:zave as excmpiling disclosure under
the FOIA. Scetion 1903°s penalties, therefore,
would not be apphicd to an ofiicial who dis-
clozad properictary informatien in response
to a frcedoin of information suit. (eniphasis
added.)

Mr. Latker concluded in a particularly
pessimistic note in light of the conferees
subsequent action in adopting our provi-
sions for NRDA: ’

Now when one comnares the hichly specu-
lative benelits 1o be derived from permitting
random nccess of rezearch proposals Lo a few
self-de ited punlic interest mrouns against
the measureable loss of inteilectual property,
inveustiznior privacy, candor in deeisfon mak-
ing, e;fective evaluations and incentives for
continned innovation, 1L is dithcult to jus-
Ury the present state of the law,

Althoush 1 and others in the Government
belteve this to be one of the more serious
problceins confronting our soclety, it has vir-
tunlly had to beg tor a forum. Both NASA
and ERDA have brouht thas preblem 1o Con-
firess in the context of their rescarch and as
Tar as 1 can determine have made hittle
propress toward resolubion, ‘T'he Associatlion
of American NMedieal Colleres has explained
the probiem to Conpress i the context of
NI re careh in amuch more comprehiensivo
nnd awticalate Lueshlon than I have here, and
huve beent cgually werueeessful, As far as
1 can determie, these orpanizations havo
Leen unable to separate to the st faction
of Conzre s the e of the need to protect
most ntellectand property i the hands of
the Fheentive buach fiom Congie s's pro-
ovenpation with openbng the Excentive’s pol-

112377

Admittedly there ta an overlnp, bhut not to
the extent that the baby necds to be thrown
oul with the Dathy water,

At this point, it must be undeniably
obvious to anvone who had the interest
to pay attention to me this far that we
do, in fact, have a problem. We had exe-
tensive testimony leadinur to this same
conclusion in hearinas on  industnad
cncrpy conservation and on section 103
this fail. In short, industry is very well
informed and very concerned. so there s
no doubt about impact on ERDA pro-
prams in the absence of some congres=
sionnl action,

Our next question was how to remedy
this problem for ERDA, since the busi-
ness ol the Science and Technology
Commuittcee is not thie Freedom From In-
formation Act. Our business 1s cuae
research. and in fact, urgently acceler-
ated eneray research under ERRDA to end
our crippling dependence con {oveizn il
and achieve encrey independence. 1o
achieve that objective, ERDA must have
the full ccoperation and participation of
American industry, Our cotcern, tiwen. is
that this provrietary information probd-
lem will inhibit that cooperation and
participation and thiereby saricusly hin-
der our ecnergy research ciferts. In the
end, energy indevendence could be made
far more diflicult to achieve und require
far greater direct Government action.

The Freedom of Information Act in-
cludes exemptiion of intevest, exemuplion
No. 3.-No. 3 is for all other exempuions
from disclosure contzined in ciier iaws,
wnere Congress datermings tiial nondis-
ciosurc of varticular information was
specifically necessary for a particular
program, notwithstanding the more gen-
eralized exemipiions, such as No. 4. {or
ail other information. Thierz arc over 190
cxzemptions for speciiic prozrams.

A June 1975 Sunreme Court case on
exemption No. 2. FAA azainsi Rebertson,
upheld a broad interpretation of this
exempiion. The Court cleariyv stated that
Congress must balance the public inter-
csts in disclosure under freedem of injor-
mation acainst the need for confiden-
tiality., Once Congress has done so. thie
Supreme Court said the couris canunot
serutinize the wisdem of the balunce and.
in cfiect, thal there is prediciable pro-
tection for that information. The pro-
gram in that case was a sp2eial informa-
tion system for the FAA in ajreraft acci-
dent  investigations, inchiding
commeants from pilots, nirlines, and air-
craft manufacturers. Protection ¢ the
information was to insure compicte in-
formation for aireraft safely, cpart from
court litiration,

‘The key paramraph
Robertson summarized
requirement.

Tho discretion vested by Congress tn the
FAA, In bhoth Its nature and scope, iy brasd,
There 15 not, however, any fnevitable feons
sistenecy hetween tho poneral eougpres ol
intent to reptace the brond standard ol tie
former regardine withholdin: Admis irptive
Procedure Act and fts Intent to pre-oryve, for
alr tranaport reculation, a broad deoree of
divcvetlon on vt Information s o be pro-
tected In the publc {nterest In order 1o tna
sure continulne hecee to the sourees of
rencdiive Jnfonmation neceirary ta the desite
Iation of uir trancport, Concrens could not

in FAA against
the balancing

candid -
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which the balunce mu t tip in fvor of non-
e dosnre o8 a eans of fnsurhvr that the
princary, or indeed pole-tomee of sesrentinl
tnfermation, wostld conthnee Ly volunteer -
jurmation necded o o velep and mointain
salety siandard s The public intereet boeerved
by o t‘-“ll'.fi" w Liee flene of 1etevant inlormas-
foon to the resulatory authorities fram the
glrhines, Caonauress emtd vppromaateln cons
etude that the public interest was betler
gaered Ly guarantecivg confidentialiy it ors
Cer Lo secure the martnnon wmount of in-
foreration aclerant (o sofety, The wisdorl of
Ltite balance struck by Congress is not open
fo judicicl scrutiny. (Emphasis added.)

5o what we can do is speciiically ex-
cmpt information from disclosure where
3t is clear that it is in the national inter-
est 1o co so for a specific program be-
cause it is important that the informa-
tion be availuble to the Government.

“Thatl is exactiy what the conferces have

done in adapting our siatutory lunguage
in scelions 103(v) and 312, Our next
aclion was {6 consicar various alterna-
tives for such language.

One strongly encorsed alternative is
the provision appearing in section 11(d)
of ESECA and also in the Ciean Air Act

and the Federal Water Polittion Act.”

Whije such endorsement was obviously
well-intentionad, careful lezal analyses
Jed to the conclusion that such 2 provi-
sion would nct provice authority for pos-
jiive and predictable protection. This is
the result. of a number of factors best
explained in the following discussion
keved to the ESECA provision:

{(d) Upon a showing satisfactory to the
Federal Encrgy Adminisirator by any peraon
that any cnergy information ohinrined uncer
this section from such perscn would, if maze
public, divuige inethods or prcccs:esp:uit!ec&
{o protection as trade secrets or oLner pro-
prfcxm—yJnfoz-nn‘-.:on of such perzon, sucn
{nformation, or porilen thereof, shall be con-
fidential in accerdance with the provisions
of scction 1005 cof title 13, United States
Code; except that such infermation, or part
{hereof, shall not te deemed conlidential for
purposes of disclosure, upon-request, 1o gl)
any delegate of the Federal Encrgy Admin-
$strator for the purpose of carrying out this
Act and the Emerzeny Petroleum Allocalion
Act ©f 1073, (2) the Attorney General, the
Secretary of the Interior, the Federal Trade
Commission, the Yaderal Power Commission,
or the General Accounting Oilice, when nec-
essary Lo carry out those coencies’ duties
and responsibilities under this and other
siatutes, and (3) the Congress, or any coms-

mitice of Congress upon reguest of the
Chalrman, .
First. “Mecthods or processes” arc only

two of several cateqories of information
defincd as trade scerets. aas is clear from
ihe following discussion by Xtoner M, Alil-
grin in an article entitled “Get the Mosb
Out of Your ‘I'rade Scerets” {from the

November-Decembear 1974 IHarvard Busi=-

ness Review: .
WiiaT Ts A TRADE SFECRET?

A trade seoret 1s defined within the context
of fts use. Such matter must lend a comes
petitive ndvantaze, must be kept secret withe-
in an enterprise, and must not be generally
known within an industry. A trade recret €an,
however, be known by a selective few within
an Industry and rematin o protectable trade
secvet, '

This Is a capsulization of the definftion
of trade secrets glven by the Amernican Law
Instituie’s nmtuentinl Kextafement of (he
Law of Torts, § 507, comment b (1829), which

—nemAn A
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hat been rezomtzed In almest every major
U, comimtercial Jurl ciiethon,

Inthe pacst, tracky «omrets were develoned In
slanhe preprabarddp tatoerries, whicre ondy
the ovner amd one or Lwa’ trasted omployees
Enesw t! ¢ cntergr. s trade seeiels 1evetops
fie rpsve with dnedisatrrd ceale, mdern Loew
pernat; wittesprewd Choeination and vwse of
trade recret inforrantion wathout satrttice of
lenal protestion, 2 g BT

Yrequently dozens and oflen hundreds of
employces i an enderprlae may kuoow Hs
trade secrats. Sumilarly, the eatlerpri-e may
divule some of Its important trade secrets
1o Independent countractors such as those
who manufacture components for it and to
suppliers of special products needed to apply
the trade secrets,

Despite the reconized rizht to use sccret
information broadly in connection with =a
business enterprise, a clear burden is on the
owner of a trade scoret to use and mamntain
it 11 as much gecrecy as i3 reazonable under
the circumstances. Secrecy remains a key
clement of a lecally enforceable trade sceret.
Pailure 5 reasonaily and adeauately protect
a trade scerel’s secrecy is the first and surest
step to losing it.

The best way to define a trade sceret is
with examples of mattier found protectable
by the courts. The exambles of fudicially
recorynized trade sccrets listed here are by
no means exclusnive. They are merely suZges~

ive of the wide array of matter rezuiarly
usced in business that may ‘be entitled to
trade secret protection.*
PROCESSES

For manufacturing chemicals, plastics. al-
lovs, food stufls. For refining end cracking
petroleum and other minerals,

FORMULAS

For manufasturing medicines, cosmetlcs,
food stuifs. For manufacturing industrial
products su¢h as nks, dyes, emuisions,
coatings, and induztrial cicaning compounds.

METHODS AND TECHNIGUES (KNOW-FHOW)

IFor manufacturing industrial goods such
as automotive, aerosnace, and electronic
eauipment. For establishing, operating, and
maintaining mass production lines, Xor
maning highly complex instruments and ap-
paratus in which tolerances and specifica-
tions are not readily discernible.

Products. o :

Computer software. .

Complex products that may not be readily

reverse engineered or that may be leased only
and not disassembled wilhout breaching the
terims of the lease.

Plans, designs, and patterns.

I'or acrospace cquipment.

For industrial products.

Business information.

Customer lists, including special customer
requircinents and characteristics,

Cost and pricing data. #

Market rvesearch.

New product plans,

Sources of supply.

Systems and methods.

scophysical information such as mineral
finds,

“¥ntilled to protection,” how defined,
what standard? ’

Sccond. “Shall be confidential in ac-
cordanco”—section 19056, Section 1905 s
not a withholding statute in a freedom
of information suil, according to most
reviewing courts, beeause it includes the
phrase, "except as provided by law'; 1505

* 3or a complete Hsling of ali declded cncced
ntirtbuting trade seeret status Lo specthic in-
stances, Ssee Jtover M, MNibching Irade Scerels
(New York, Matthew Jlender & Co.,, 1967),
§ 2,09,

LUl GG GU v s s,
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therefore cannot he wed as authimity to
vwithiwold, XU J900 is uob antbority to
wichhold, whot is the mepuiner of “con-
fudentml m o accondance wath' it?

Thivd, “&aadl not be eomrdenti 10—
fndicates that asy proatection it may
oxistis e Lwhen theinfermas saispriven
to an olliciil of tive aroney—L0DA=-- o
{o anoth:r aencey.

Fourth, The above Iatviuaes does nut
contain any express indiceti: n of (he
congressional balimems ef the compoet-
inc policies of {frecedom of infavnation
and the prolection of propriciuy infor-
mation—by LBERDA——to inuure ccopora-
tion and participation of the private sce-
tor in IHIIDA’s ctuicrity research. develop-
ment, and demonstration clfovts. Such a
statement of brlancing is neecsiated by
the D.C. Circuit Court of Avpoals and
the June. 1973 U.S. Sumein? Couet ixcld=
ings in F.22.AL acainst Robertiscr

The ciiticultieos posed by that s :
schxemie have been recozniced by o
cies attompting to implomens it, Disous-
sion cof the ESZCA provisicn in {

ruling on treatment of cenfidential in-
forsnation received during the oil and «as
resalves survey clcarly demonsiraiss th

‘dificulty of interpreting thz statutory
intent—=See LA muline 1975-5, 43 .,
89, Wednesday, Nay 7, 197 10204

Not surprisingiy, FEA has be

the very issue of its ab
protection for such infcin

EPA must aiso deal with statutory
scheme. In a recent proposed rulemak-
ing, EPA commented as fcllows on ihe
scheme.

Arnother important provizion of the Clean
Alr Act Is the languaze In scetions 112 aad
2€3 which reguires the (infor i
ered thereunder be avallable o t
inless its disclosure would diviize *methe-
ods cr proccsces entited to protectisn es
trade sccrets.™ and the simllar laosueze in
section 307 concerning divuirenca of “trade
cecrets or secret proceszes.” LIA hos gly
considerablo attention to the guesticn of
whether the quoted phrases vere intsended
to restrict confidential treatment (o only
sucn information as would disclicse dziails
of manufaciluring methods or physical or
chemienl processes carried on by a
or whether instead the phrase i3 a ters
art encompuassing other tynes of data wihich
in many cases businesses reaard as conli-
dential, such as operating cos
losses, detafls of transactions with oihers,
plans for capital fnvestmient, marketing Ine
Jormation, proposed new produc input and
ouiput rates, and simtlar infarmation. In
{he proposed rule, the latter approcch woutd
be taken. FPA has noted that the meager
leglislative history concerning tiicse provi-
slons (like that concerning tive simitlar lan-
guage in sectlon 308 of the IMederal YWater
Pollution Control Act (I'WDPCA)) tends to
fndicate that Congress contemnnlated con-
fidential treatment of all “wrads cecrets'” or
“proprictary data™ except enu-sion data.
EPA has not been able to conciuens that Con-
press intended cither the Clean Alr Act or
the FWPCA to compel antomatic divrlosure
of the vast amnount of closely-Leld buiiness
Information, production of winch Ei'Aa may
require vwncder those statutes, Cortalniy tho
jepiniative historfes plve no fndisation that
the drafters  considered  thitn pos iy,
Morcaover, 1L §s not apparcat how antonoatle
public avatlability of this information woutd
further the overall purpo.es of clther Act,
(When such Information s refevant to a
matter fn controver.y fn n procescding under
clther Acl, It could bLe made evidlabld, as
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spsatned Lelow) Tloally, many bustiiennes
rottdd oppone FERA requents for Informntion
f they Enew that BEFFA would- immediately
nake 1t available to the pubtle: this could
eriously hamper EI'A proprams by requiring
Mverston of the Apgency’s resources 10 thne-
consutuing and oxpensive cfforts to compel

- the fitins o provide the nformation, by use

of court process. KPA Iy espeatally interested
in comments on this tssue, (40 1. 98, Tucs-

_day, May 20, 1975, p. 21090.)

As noled, endorsement of the ESECA-
type provision was well intentioned. The
conferces did not adopt it, however, be-
cause thene potential  interpretation
problems mizht jeopardize the positive
and predictable nature of the protection
which was the ultimate objective of act-
ing to give ERDA examption (3) au-
thority.

The provision cventually adopted by
the conferecs is a revision of another

*alternative, which utilized the more di-.

RS MTIETEONdust of the natd

recl and simiple scheme ¢mbodiced in the

current “the administration shall not™- 1. Finally, we revicwed o

disclose such information’” clause. That
yevision was the subject of a meeting
with Representative Jony iloss, Demo-
crat, of California, who was one of the
primary authors of the Freedom of In-
formation Act. The following statement
summarizes that meeting:
SUMMARY OF XESTING OF REPRESENTATIVE
. Joux E. NMoss WiITH REPRESINTATIVE Banry

Mr. GowpwaTter, Jr., ON TiE I'RFEDOM OF

INFORMATION ACT, Nov. 10, 1975

1. We agreed that it s extremely important
end In the national interest that ¥RDA have
the full cooperation and participation of
{he private soctor, particularly American in-

R&ED ¢Fort. This cooperation and pard

tion s essentizl to ensure the succe:s of the
national elcert, by providing ERDA access 10
existing technelory and access (o pasy, pres-

‘ent and future successes and fatures in the

private sector's energy R&D activities in or-
der to most ¢ifectively manage the national
effort.

2. We 2greed that any lnck of prediciable
protection of thi¢ private sector’s proprictary
information under thie existing Freedom of
Information Act exemption from mandatory
dicclnzure for such information (b U.S.C. 532
{b) (4)) could seriously Inhibit private sec-
tor cooperation and participation with ERDAY
to the detrniment of the national euncrgy re-
search and demonsiratien pregram,

8. Mr. Moss acknowledped MNr. Goldwater’'s
conclusion, based on an independent stafd
Jeeal analysis, that p‘x"o:cc(ion undler exemp-
ficn (L) (4) Is ncither predictable nor ade-
quate becuause of recent court interpreia-
tions of the cxen'ption. . '

4. Mr. Movs indicated that, as ancoriginal
author of the Freedom of Intonnation Act,
§t was his ftent and understanding that
exespilon (h) (1) would authorize the with-
holdin: from disclosure under that Act of
81l “confidential jnformation” potected by
38 US.Co 1000 in the oriminal code, He fur-
ther hdicated (hat 13 US.Co 1925 vag not
futended as the-asuthority to withhold such
infusnation undor the Frecedom of Informa-

©tlon Act, but rather §t was 1o be the test for

what tnforeation was authoriccd 1o he with-
beld vnder the suthorty in exomption (h)
). Hoe oeaspres ed deappointinent that re-
cent court holdines: have bot correctly in-
totpreted thts convection and often have
Beld to the coutrary that 14 U200, 1900 -
forpition tonor nececnanly protecied ander
(Hhii D). e on the adaption by the courts

ol vatl e other tests fer exeuptiecn (b )’

Saverase. . .
B, K, Roes dndieated that exemption (b)
(3. "epecltically excmpted from dizclosure

.
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by statute’ could he utiltred to crento A
nurrow statutory excmption In other stitutes
where Congrers concludeded that there was
o legitinto natlonal {nterest to bhe ctlece
tunted by withholding n ciass of Informne
tion, In o concluding, Conpress must strike
o reasouablo and acceptable balance boe
tween that national interest and thoe
tional interest in public nccess to Federal
rovernment Infommation effectuanted by the
Fregdom of Information Act.

G. We arrceed that, in Hoht of the apparent
state of unpredictabliity . of protection for
proprictary mmformation under exempting (b)
{1} and the nheed for ERDA to provide such
predictable protection in order to cnsure
the full cecoperation and participation of the
private sector, Connress coutd conclude that
there was a legittmate national Interest in
ERDA's having the specific authorvitly to
predictably protect proprictary infermation,
Yurther, Coneress could strike a reasonable
and acceptable balance of that national in-
terest and the national futerest in frecdom
of information and create a 1b)(3) exemp-
tion for ERDA for that purpose.

draft of a pro-
vizion to.authorive such a (b) (3} excmp-
tion for ERDA. Mr. Moss did not comment
on the specitic langunge, but did indicate
that in concept the approach of the provi-
slon was acceptable and in accordance with
the preceding discusston and, further, that
he ¢id not obiect to it. Subsequently, he in-
dicated that the specific language could be
improved, but acain, that he had no fun-
damental objection to the apoproach repre-
sented by the dralt provision, The statutory
test for the class of Information, consistent
with basic FOIA principles, would, ¢of course,
be subject to judicial review inder current
FOIA procedure.

8. NMr. Moss emiphasized that the propesed
statutory language provides 1o authority to
withhold information from Coinrress, ¢r any
committiee or subcommittee of Congress. He
also staited his belief that any 2Iember of
Congress should be able to have access to
such information.

9. We agree that the above summary ac-
curatcely reflects the substance of ocur mcet-
ing. .

Signed,

Joun E. NMoss,
BARRY M. Gorpwartzr, Jr.

Comments on the draft lancunze were
also requested from ERRDA and the Jus-
tice Department. ERNDA responded as fol-
Jows in a letter of Wovember 18, 1975,
also commenting on the ESECA alter-
native: :

Drar Mg, Cuamnaan: Section 307 of H.R.
3174, the LRDA Authorization Bill for Fiscal
Year 1676, requires FRDA to establish an
Energy Resources Data Bank which would
{fcontain, to some extent, privaite enerpy re-
sources and technolory information. ‘The
ability of FIRDA to protect proprietary righits
in this intormation in view of the public

Vdisclosure requirenients of this section and
the impact of this scction on tne "overall
LILDA program led to Dr. Seamans' letter of
September 18 which reguested o maditication
"to this proviston, We are now aware that a
stmitar problem exists fn the proposed rovi-
ston of scction 103 of 3, 548, the loan puanr-
antee promam for commercinl donons tra-
tion facllities, and that altevnative Finouangre
el wonld clearly provide predictadste [rro-
tection for teade secrets and other propyie-
tary information has been supcosted, “Hhig

eoptternative langpuieee (Lee enclosurey would
pronlde the Adintnldiator with rpectfie ane

o thority to withhold frot public 1olenee any

I intornmtion recetved snder ths seviton upan
noosatistactory rhosings thwt publie releace
wotthad divalie trade seviets or othier proprie-
tary Infornudtton, Further, the olternntive
Linpunge would permldl necess to such ne
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fortnation by other Pederal apencies and
delepates of the Admintstrator for the pure-
pose of earrvingy out the progrun aathericed
Ly seetlon 103, )

Tht alternative lanpuare woulid, in my
opinton, alicviate tho problems tdentitied In
thie Septamber 18 letter,

From  discusston wlith
Comunitee’s »tafl, 1t now appears  that
another possible sotution being sugrgsted
for the protection of propuyictiary intormation
would be to adopt the languape of sccetion
11 of the Energy Supply and Invironment
Coordination Act of 1974 (L. 92-319). 1{ow-
cver, this would not be satstactory in omy
view as It utilizes 18 US.C, 1005 as tts lest
for esiahlishing the fnformation entitled to
be withheld rrom pubhc release. As noted
in Dr. Seamans' Septewmber 18 letter reliance
on 18 U.S.C. 1805 for such a test has ied to
a growing concern on the part of industry
over the possitble public release of theiwr pro-
prictary informatton. Furtier, section i1 of
P.L. 93-319 provides that the confidential
status of proprictary infermation may te
lost if such information must be provided
to other Federal agencies. This provision, if
appiicable to the synthetic fuel commercial
demonstration prosram, would piace ail the
propuriciory fnfcrmation received by ERDA
under this program in jeopardy since such
information nmiay from time ‘Lo tinme be re-
guircd by other agencies.

Tor the atove reasons, ERDA siror
ports the enciosed alternative lax
the protectlon of proprictary inform
instead of a number of cilier suesested pro-
visions, for both the lean guaraniee pro=-
gram o©f section 103 and the data bank of
seciion 207 or XM.R. 3174, We urze the adop-
tion of this language if the conlerces retain
the requirement that ERDA obtain proprie-
tary information under these scctions.

Sincerely,

members of your

for R, TrNxNey JOUNSON,
Genceral Counsel.

ENCLOSTRE: DRAFT PROVISION ON PROTECTION

GFY PROPRILTARY INFOnMATION FCR SENSTE
SrcTrinoN 103 axp House Secriox 207 oF

H.R. 3471

The Information obtained by the Adminis-
trator under tivs section shall be made avaf-
able in a manner which Wwill Jucilitate s
dizsemination to olher povernmont agencics
and to the public, subject to the provisions
of scetion 552 of title 5, United States Code
and section 1065 of title 13, United Siates
Code; excrpt that, In thie mttional intcrest
in the close cooperatton and ticipation
of the private sector in the successful cot-
duct of enc re<carch, development. and
demonstration and the resulting jiced to pro-
vide prodiciable protection ror nropriciary
informaticn, the Adminisirator shall, under
suich regulations as he shall iscue, withvhold
any Information ebtained under this section
from public retease upon a snovwing ~sitdz-
factory to the Adimmnistrator tivu public re-
lecase of such infennation woald divalee Lnde
secrets or otbher propnietary infortoation of
any person, Any delepute of thie Admingse-
trictor, for the purpore of carrviniez oat this
section, and any aeeney, when necessary to
carry out thut gpency's dutfes and responsi=
bilities, is anthorized, upon reqguest, to havo
access to any such withheld infermation:
provided that such ncecss daoes not constinate
i hiority for public release of sach infor-
mation, This seetion s noi authority to withe-
hold fuformation from Congoens or ANy cotile
mittee of Congress upon  reguest ol whe
Ciuarinan,

The Juslice Department rerponded as
follows in o lelter of November 18, 19790
oizn M, Cniacaay S hita s in reeponen Lo
your reguest for the viewsn of the Department
of Juwitice on o proposed proviston of 1L,
a4, 6 il o sathotice appropniations
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