DART §52--SNLICITATION PROVISIONS AND CONTRACT CLAUSZS

3. Section 52+227-14 is added to read as follows:

$2.227-14 Rights in Data--General.

As prescribed in 27.409(a), insert the following clause with

any app:op:iato alternates:

RIGHTS IN DATA--GENERAL (JUL 1985)

(a) Defintions,

"Computer software,” as used in this clause, means computer
programs, computer data bases, and documentation thereof.

"Data," as used in this clause, means recorded information,
regardless of form or the media on which it may be recorded. The
term includes technical data and computer software. The term
does not include information incidental to contract
administration, such as financial, administrative, cost or
pricing, or management information.

"Form, fit, and function data,™ as used in this clause, means
data relating to items, components, or processes that are
sufficient to enable physical and functional interchangeability,
as well as data identifying source, size, configuration, mating,
and attachment characteristics, functional characteristics, and
performance requirements; except that for computer software it
means data identifying source, functional characteristics, and
performance requirements but specifically excludes the source
code, algorithm, process, formulae, and flow charts of the
software.

"Limited rights data,"” as used in this clause, means data

(other than computer software) that embody trade secrets or are
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commercial or financial and confidential or privileged, to the
extent that suek data pertain to items, components, or processes
developed at private expense, including minor modifications
thereof.

"Technical data, as used in this clause, means data (other
than'comqutez software) which are of a scientific or technical

nature.

"Restﬁictod computer software,"” as used in this clause, means
computer Fottwaro developed at private expense and that is a
trade sccrct' is commercial or financial and is confidential or
pt;vilege? or is published copyrighted computer software;
including minor modifications of such computez software.

"Unlim;tcd rights,"” as used in this clause, means the right of
the Govezpment to use, disclose} reproduce, prepare derivative
works, di#tribute copies to the public, and perform publicly and
display pgblicly, in any manner and for any purpose, and to have
or permit others to do so.

"Limited rights,” as used in this clause, means the rights of
the Goverﬁment in limited rights data as set forth in the Limited
Rights Noéice of subparagraph (g)(2) if included in this clause.

"Restricted rights,"” as used in this clause, means the rights
of the Government in restricted computer software, as set forth
in a Restricted Rights Notice of subparagraph (g)(3) if included
in this clhuso. or as otherwise may be provided in a collateral
agreement &ncorpo:a:ed in and made part of this contract,

including minor modifications of such computer software.



(b) Allocations of rights. (1) Except as provided in

paragraph (c) ®elow regarding copyright, the Government shall -
have unlimited rights in-- .
(i) Data first produced in the performance of this

contract; .

(ii) Form, fit, and function data delivered under this

contract;

(iii) Data delivered under this contract (except for
restricted computer software) that constitute manuals or
instructional and training material for installation, operation,
or routine maintenance and repair of items, components, or
processes delivered or furnished for use under this contract;
and (iv) All other data delivered under this contract unless
provided otherwise for limited-:ights data or restricted
computer software in accordance with paragraph (g) below.

(2) The Contractor shall have the right to--

(i) Use, release to others, reproduce, distribute, or
publish any data first produced or specifically used by the
Contractor in the performance of this contract, unless provided
otherwise in paragraph (d) below;

(ii) protect from unauthorized disclosure and use those
data which are limited rights data or restricted computer
software to the extent provided in paragraph (g) below;

(iii) Substantiate use of, add or correct limited
rights, restricted rights, or copyright notices and to take
other appropriate action, in accordance with paragraphs (e) and

() below; and
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(iv) Establish claim to copyright subsisting in data
first produced in the performance of this contract to the
extent provided in subparagraph (c) (1) below.

(c) Copyright. (1) Data first produced in the performance

. of this contract. Unless provided otherwise in subparagraph (d)

below, the Contractor may establish, without prior approval of
the Contracting Officer, claim to copyright subsisting in
scientific and technical articles based on or containing data
first produced in the performance of this contract and published
in academic, technical or professional journals, symposia
proceedings or similar works. The prior, express written
permission of the Contracting Officer is required to establish

claim to copyright subsisting in all other data first produced in

" the performance of this contract. Wwhen claim to copyright is

made, the Contractor shall affix the applicable copyright notices
of 17 U.S.C. 401 or 402 and acknowledgement of Government
sponsorship (including contract number) to the data when such
data are delivered to the Government, as well as vhen the data
are published or deposited for registration as a published work
in the U.S. Copyright Office. For data other than computer
software the Contractor grants to the Government, and others
acting on its behalf, a paid-up, nonexclusive, irrevocable
worldwide license in such copyrighted data to reproduce, prepare
derivative works, distribute copies to the public, and perform
publicly and display publicly, by or on behalf of the Government.
For computer software, the Contractor grants to the Government

and others acting in its behalf, a paid-up nonexclusive,

-
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irrevocable worléwide license in such copyrighted computers

-
-

software to reproduce, prepare derivative works, and perform

publicly and display publicly by or on behalf of the Government.

(2) Data not first produced in the performance of this

contract. The Contractor shall not, without prior written
permission of the Contracting Officer, incorporaﬁc in data
delivered under this contract any data not first produced in the
performance of this contract and which contains the copyright
notice of 17 U.S.C. 401 and 402, unless the Contractor identifies
such data and grants to the Government, or acquires on its
behalf, a license of the same scope as set forth in subparagraph
(1) above; Erovided. however, that if such data are computer
software the Government shall acquire a copyright license as set
forth in subparagraph (g)(3) below if included in this contiact
or as otherwise may be provided in a collateral agreement
incorporated in or made part of this contract.

(3) Removal of copyrights notices. The Government agrees

not to remove any copyright notices placed on data pursuant to

this paragraph (c), and to include such notices on all

reproductions of the data.

(d) Release, publication and use of data. (1) The Contractor

shall have the right to use, release to others, reproduce,
distribute, or publish any data first produced or specifically
used by the Contractor in the performance of this contrace,
except to the extent such data may be subject to the Federal
export control or national security laws or regulations, or
unless otherwise provided below in this paragraph or expressly

set forth in this contract.
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(20 The Contractor agrees that to the extent it receives
or is given access to data necessary for the performance of this _
contract which contain restrictive markings, the Contractor shall .
treat the data in accordance with such markings unless otherwise
specifically authorized in writing by the Contracting Officer.

() Unauthorized marking of data. (1) Notwithstanding any

other provisions of this contract concerning inspection or
acceptance, if any data delivered under this contract are marked
with the notices specified in subparagraphs (g) (2) or (g)(3)
below and use of such is not authorized by this clause, or if
such data bears any other restrictive or limiting markings not
authorized by this conttgct, the contracting officer may at any

time either return the data to the contractor, or cancel or

ignore the markings. However, the following procedures shall

apply prior to canceling or ignoring the markings.

(i) The contracting officer shall make written ingquiry
to the contractor affording the contractor 30 days from receipt
of the inquiry to provide written justification to substantiate
the propriety of the markings;

(ii) If the contractor fails to respond or fails to
provide written justification to substantiate the propriety of
the markings within the 30-day period (or a longer time not

exceeding 90 days_app:ovod in writing by the contracting officer
for good cause shown), the Government shall have the right to
cancel or ignore the markings at any time after said period and

the data will no longer be made subject to any disclosure

prohibitions.
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(iii) 1If the contractor provides written justification
to substantiate-the propriety of the markings witﬁin the period =
set in subdivision (i) above, the contracting officer shall .
consider such written justification and determine whether or not
the markings are to be cancelled or ignore. If the contracting
officer determines that the markings are authorized, the
contractor shall be so notified in writing. 1If the contracting
officer determines, with concurrence of the head of the
contracting activity, that the markings are not authorized, the
contracting officer shall furnish the contractor a written
determination, which éeterminnation shall become the final agency
decision regarding the appropriateness of the markings unless the
contractor files suit in a court of competent jurisdiction within
90 days of receipt of the cont:&cting officer's decision. The
Government shall continue to abide by the markings under this
subdivision (iii) until final resolution of the matter either by
the contracting officer's determination becoming final (in which
instance the Government shall thereafter have the right to cancel
or ignore the markings at any time and the data will no longer be
made subject to any disclosure prohibitions), or by final
disposition of the matter by court decision if suit is filed,

(2) The time limits in the procedures set forth in
subparagraph (1) above may be modified in accordance with agency
requlations implementing the Freedom of Information Act (5 U.S.C.
552) if necessary to respond to a request thereunder.

(3) This paragraph (e) does not apply if this contract is

for a major system or for support of a major system by a civilian
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other than NASA and the U.S. Coast Guard agency subject to the
provisions of Title III of the Federal Property and Administra- _
tive Services Act of 1949.

(4) Except to the extent the Government's action occurs as
the result of final disposition of the matter by a court of
competent jurisdiction, the contractor is not precluded by this
paragraph (e) from bringing a claim under the Contract Disputes
Act, including pursuant to the Disputes clause of this contract,
as applicable, that may arise as the result of the Government
removing or ignoring authorized markings on data delivered under

this contract.

(£) Omited or incorrect markings.

(1) Data delivered to the Government without either the
limited rights or restricted rights notice as authorized by
paragraph (g) below, or the copyright notice required by
paragraph (¢) above, shall be deemed to have been furnished with
unlimited rights, and the Government assumes no liability for the
disclosure, use, or reproduction of such data. However, to the
extent the data has not been disclosed without restriction
outside the Government, the Contractor may request, within 6
months (or a longer time approved by the Contracting Officer for
good cause shown) after delivery of such data, permission to
have notices placed on qualifying data at the Contractor's
expense, and the Contracting Officer may agree to do so if the
Contractor--

(i) Identifies the data to which the omitted notice is

to be applied;
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(ii) Demonstrates that the omission of the notice was

inadvertent; .
(iii) Establishes that the use of the proposed notice is

authorized; and

(iv) Acknowledges that the Government has no liability
with respect to the disclosure, use, or reproduction of any such
data made prior to the addition of the notice or resulting from
the omission of the notice.

(2) The Contracting Officer may also (i) permit correction
at the Contractor's expense of incorrect notices if the
Contractor identifies the data on which correction of the notice
is to be made, and demonstrates that the correct notice is

authorized, or (ii) correct any incorrect notices.

(g) Protection of limited rights data and restricted computer

software.

(1) When data other than that listed in subparagraphs
(by(1)y(i), (ii), and (iii) above are specified to be delivered
under this contract and qualify as either limitedsrights data or
restricted computer software, if the Contractor desires to
continue protection of such data, the Contractor shall Qithhcld
such data and not furnish them to the Government under this
Contract. As a condition to this withholding, the Contractor
shall identify the data being withheld and furnish form, fit, and
function data in lieu thereof. Limited rights data that are
formated as a computer éaca base for delivery to the Government

ls to be treated as limited rights data and not restricted

computer software,.
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(2) [Reserved.]

(3) [Reserved.]

(h) Subcontracting. The Contractor has the responsibility to.

obtain from its subcontractors all data and rights therein

necessary to fulfill the Contractor's obligations to the

Government under this contract. If a sub-contractor refuses to

accept terms affording the Government such rights, the Contractor
shall promptly bring such refusal to the attention of the

Contracting Officer and not proceed with subcontract award

without further authorization.

(i) Relationship to patents. Nothing contained in this clause

shall imply a license to the Government under any patent or be

construed as affecting the scope of any license or other right

otherwise granted to the Government.

Alternate I (JUL 198S).

As prescribed in 27.409(b), substitute

the following definition for "Limited Rights Data"™ in paragraph
(a) of the clause:

"Limited rights data,™ as used in this clause, means data

(other than computer software) developed at private expense that

embody trade secrets or are commercial or financial and

confidential or privileged.

Alternate II (JUL 1985). As prescribed in 27.409(c),

insert

the following subparagraph (g)(2) in the clause:

(§) (2) Notwithstanding subparagraph (g)(l) above, the

contract may identify and specify the delivery of limited rights
data, or the Contracting Officer may require by written request

the delivery of limited rights data that has been withheld or

<
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would otherwise be withholdable. If delivery of such data is so
required, the Contractor may affix the following “Limited Rights
Notice" to the data and the Government will thereafter treat the

data, subject to the provisions of paragraphs (e) and (f) above,

in accordance with such Notice:

"LIMITED RIGHTS NOTICE (JUL 198S5)

(a) These data are submitted with limited rights under
Government contract NO...... ( and subcontract....., if
appropriate). These data may be reproduced and used by the
Government with the express limitation that they will not,
without written permission of the Contractor, be used for
purposes of manufacture nor disclosed outside the Government;
except that the Government may disclose these data outside the
Government for the following purposes, if any, provided that the
Government makes such disclosure subject to prohibition against
further use and disclosure:

------ (Agencies may list additional purposes as set forth in
27.404(d) (1) or if none, so state]

(b) This Notice shall ﬁe.ma:kod on any reproduction of these

data, in whole or in part.”

(End of notice)

Alternate III (Date). As prescribed in 27.409(d), insert the

following subparagraph (g)(3) in the clause:

(9)(3) (1) Not;ithstandinq subparagraph (g) (1) above, the
contract may identify and specify the delivery of restricted
computer software, or the Contracting officer may require by

written request the delivery of restricted computer software tha:
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has been withheld or would otherwise be withholdable., If
delivery of such computer software is so requited, the Contractog
may affix the following "Restricted Rights Notice" to the
computer software and the Government will thereafter treat the
computer software, subject to paragraphs (e) and (f) above, in
accordance with the Notice:

"RESTRICTED RIGHTS NOTICE (JUL 198S5)

(a) This computer software is submitted with restricted rights
under Government Contract NO..... {(and subcoﬁt:act......, if

appropriate). It may not be used, reproduced, or disclosed by

the Government except as provided below or as otherwise expressly
stated in the coatract.

(b) This computer software may be--

(1) Used or copied for use in or with the computer or

computers for which it was acquired, including use at any

Government installation to which such computer or computers may

be transferred;

(2) Used or copied for use in a backup computer if any
computer for which it was acquired is inoperative;

(3) Reproduced for safekeeping (archives) or backup
purposes;

(4) Modified, adapted, or combined with other computer
software, provided that the modified, combined, or adapted
portions of the derivative software incorporating restricted

computer software are made subject to the same restricted rights;
and
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(5) Disclosed to and reproduced for use by support service
contractors in.accordance with subparagraphs (1) through (4) -
above, provided the Government makes such disclosure or
reproduction subject to thes.-:cst:ict.d rights.

(6) Used or copied for use in or transferred to a

replacement computer.

(c) Notwithstanding the foregoing, if this computer software
is published copyrighted computer software, it is licensed to the
Government, without disclosure prohibitions, with the minimum
rights set forth in paragraph (b) above.

(d) Any other rights or limitations regarding the use,
duplication, or disclosure of this computer software are to be
expressly stated in, or incorporated in, the contract.

(e) This Notice shall be marked on any reproduction of this
computer sof:ware, in whole or in part.”

(End of notice)

(ii) Where it is impractical to include the above Notice
on restricted computer software, the following short-form Notice
may be used in lieu thereof:

"RESTRICTED RIGHTS NOTICE
(SHORT FORM (JUL 1985S)
Use, reproduction, or disclosure is subject to
restrictions set forth in Contract No...... (and
subcontract...... if appropriate) with ......
(name of Contractor and subcontractor)."

(End of notice)
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(iii) If restricted computer software is delivered wi:h
the copyright Trotice of 17 U.S.C. 401, it will be presumed to be~™
published copyrighted computer software licensed to the
Government without disclosure prohibitions, with the minimum
rights set forth in paragraph (b) above, unless the Contractor
includes the following statement with such copyright notice:
"Unpublished--rights reserved under the Copyright Laws of the
United States."”

Alternate IV (JUL 1985). As prescribed in 27.409(e),

substitute the following subparagraph (¢)(l) in the clause:

(c) Copyright. (1) Data First Produced in the Performance of

the Contract. Except as otherwise specifically provided in this

contract, the Contractor may establish claim to copyright
subsisting in any data first p:bducod in the performance of this
contract. When claim to copyright is made, the Contractor shall
affix the applicable copyright noticc of 17 U.S.C. 401 or 402 and
acknowledgement of Government sponsorship (including contract
number) to the data when such data are delivered to the
Government, as well as when the data are published or deposited
for registration as a published work in the U.S. Copyright
Office. For data other than computer software, the Contractor
grants to the Government, and others acting on its behalf, a
paid-up, nonexclusive, irrevocable, worldwide license for all
such data to reproduce, prepare derivative works, distribute
copies to the public, and perform publicly and display publicly,
by or on behalf of the Government. For computer software, the

Contractor grants to the Government and others acting on its

\
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behalf, a paid up, nonexclusive, irrevocable worldwide license
for all such cemputer software to reproduce, prepare derivative =

works, and perform publicly and display publicly, by or on behalf

of the Government.

Alternate Vv (JUL 1985) As prescribed in 27.409(f), add the

folléwinq paragraph (j) to the clause:

(j) The Contractor agrees, except as may be otherwise
specified in this contract for specific data items listed as not
subject to this paragraph, that the Contracting Officer or an
authorized representative may, up to three years after acceptance
of all items to be delivered under this contract, inspect at the
Contractor's facility any data withheld pursuant to paragraph
(3) (1) above, for purposes of verifying the Contractor's
assertion pertaining to the 1imited rights or restricted rights
status of the data or for evaluating work performance. Where the
Contractor whose data are to be inspected demonstrates to the
Contracting Officer that there would be a possible conflict of
interest if the inspection were made by a particular
representative, the Contracting Officer shall designate an
alternate inspector.
4. Section 52.227-15 is added to read as follows:
52.227-15 Representation of Limited Rights Data and Restricted
Computer Software.

As prescribed in 27.409-(g), insert the following provision in

solicitations that include the clause at $2.227-14, Rights in

Data--General:
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{ REPRESENTATION OF CLIMITED RIGHTS DATA AND
RESTRICTED COMPUTER SOFTWARE (JUL 1985)} =
(a) This solicitation sets forth the work to be performed if a

contract award results, and the Government's known delivery
requirements for data (as defined in FAR 24.401). Any resulting
contract may also provide the Government the option to order
additional data under the Additional Data Requirements clause at
§2.227-16 of the FAR, if included in the contract. Any data
delivered under the resulting contract will be subject to the

Rights in Data--General clause at 52.227-14 that is to be

included in this contract. Under the latter clause, a Contractor

may withhold from delivery data that qualify as limited-rights
data or restricted computer software, and deliver form, fit, and
function data in lieu :he:cot.. The latter clause also may be
used with its Alternates II and/or III to obtain delivery of
limited-rights data or restricted computer software, marked with
limited rights or restricted rights notices, as appropriate. 1In

addition, use of Alternate V with this latter clause provides the

Government the right to inspect such data at the Contractor's

facility.

(b) As an aid in determining the Government's need to include

any of the aforementioned Alternates in the clause at 52.227-14,
Rights in Data--General, the offeror's response to this
solicitation shall, to the extent feasible, complete the
tepresentation below to either state that none of the data
qualify as limited-rights data or restricted computer software,

or identify which of the data qualifies as limited-rights data oc

(2

P
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restricted computer software. Any identification of limited-
rights data or=restricted computer software in the offeror's -
response is not determinative of the status of such data should a
contract be awarded to the offeror.
REPRESENTATION CONCERNING DATA RIGHTS
Offeror has reviewed the requirements for the delivery of data
or software and states (offeror check appropriate block)--
/_/ None of the data proposed

for fulfilling such requirements qualifies as

limited-rights data or restricted computer

software.

/_/ Data proposed for fulfilling such

requirements qualify as limited-rights data or

restricted computer software and are identified

as follows:

NOTE: "Limited rights data” and "Restricted computer software"

are defined in the contract clause entitled "Rights In Data--
General."

iand of provision)
S. Section 52.227-16 is added to read as follows:

$2.227-16 Additional Data Requirements.
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As prescribed in 27.409(h), insert the following clause:

ADDITIONAL DATA REQUIREMENTS (JUL 198595)

(a) In addition to the data (as defined in the clause at
$2.227-14, Rights in Data--General clause or other equivalent
included in this contract) specified elsewhere in this contract
to b; delivered, the Contracting Officer may, at aéy time during
contract performance or within a period of 3 years after
acceptance of all items to be delivered under this contract,
order any data first produced or specifically used in the
performance of this contract.

(b) The Rights in Data--General clause or other equivalent
included in this contract is applicable to all data ordered under
this Additional Data Requirements clause. Nothing contained in
this clause shall require the Cént:actor to deliver any data the
withholding of which is authorized by the Rights in Data--General
or other equivalent clause of this contract, or data which are
specifically identified in this contract as not subject to this
clause,

(c¢) When data are to be delivered under this clause, the
Contractor will be compensated for converting the data into the
prescribed form, for reproduc-tion, and for delivery.

(d) The Contracting Officer may release the Contractor from
the requirements of this clause for specifically identified data
items at any timeduring the 3-year period set forth in (a) above.
6. Section 52.227-17 is added to read as follows:

§2.227-17 Rights in Data--Special Works.

As prescribed in 27.409(i), insert the following clause:
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RIGHTS IN DATA--SPECIAL WORKS (JUL 1985)

(a) DefinittTons,

"Data," as used in this clause, means recorded information
regardless of form or the medium on which it may be recorded.
The term includes technical data and computer software. The term
does.not include information incidental to contract
administration, such as financial, administrative, cost or
pricing or management information.

"Unlimited rights,™ as used in this clause, means the right of
the Government to use, disclose, reproduce, prepare derivative
works, distribute copies to the public, and perform publicly and
display publicly, in any manner and for any purpose whatsoever,
and to have or permit others to do so.

(b) Allocation of Rights. (1) The Government shall have--

(i) Unlimited rights in all data delivered under this
contract, and in all data first p:oduced-in the performance of
this contract, except as provided in paragraph (¢) below for
copyright.

(ii) The right to limit exercise of claim to copyzight
in data first produced in the performance of this contract, and
to obtain assignment of copyright in such data, in accordance
with subparagraph (c)(1l) below.

(iii) The right to limit the release and use of certain
data in accordance with'pa:agzaph (d) below.

(2) The Contractor shall have, to the extent permission is
granted in accordance with subparagraph (c)(l) below, the right
to establish claim to copyright subsisting in data first produced

in the performance of this contracet.
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(c) Copyright. (1) Data first produced in the performance of

this contract.=—

(i) The Contractor agrees not to assert, establish, or
authorize others to assert or establish, any claim to copyright
subsisting in any data first produced in the performance of this"
contract without prior written permission of the Contracting
Officer. When claim to copyright is made, the Contractor shall
affix the appropriate copyright notice of 17 U.S.C. 401 or 402
and acknowledgement of Government sponsorship (including contract
number) to such data when delivered to the Government, as well as
when the data are published or deposited for registration as a
published work in the U.S. Copyright Office. The Contractor
grants to the Government, and others acting on its behalf, a
paid-up nonexclusive, izrevocabie, worldwide license for all such

data to reproduce, prepare derivative works, distribute copies to
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the public, and perform publicly and display publicly, by or on

behalf of the Government.

(ii) If the Government desires to obtain copyright in

data first produced in the performance of this contract and

imiai28ER2Erz: _EEIETIIS

permission has not been granted as set forth in subdivision (i)
above, the Contracting Officer may direct the Contractor to
establish, or authorize the establishment of, claim to copyright
in such data and to assign, or obtain the assignment of, such

copyright to the Government or its designated assignee,

(2) Data not first produced in the performance of this

contract. The Contractor shall not, without prior written

permission of the Contracting Officer, incorporate in data

4‘./
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narformance of this contract ané which contain the copyright
notice of 17 U.S.C. 401 and 402, unless the Contractor identifieé
such data and grants to the Government, or acquires on its

behalf, a license of the same scope as set forth in subparagraph

(l) above,

(d) Release and use restrictions. Except as otherwise

specifically provided for in this contract, the Contractor shall
not use for purposes other than the performance of this contracet,
nor shall the contractor release, reproduce, distribute, or
publish any data first produced in the performance of this
contract, nor authorize others to do so, without written
permission'of the Contracting Officer.

() Indemnity. The Contractor shall indemnify the Government
and its officers, agents, and employees acting for the Government
against any liability, including costs and expenseg, incurred as
the, result of the violation of trade secrets, copyrights, or
right of privacy or public%ty, arising out of the creation,
delivery, publication, or use of any data furnished under this
contract; or any libelous or other unlawful matter contained in
such data. The provisions of this paragraph do not apply unless
the Government provides notice to the Contractor as soon as
practicable of any claim or suit, affords the Contractor an
opportunity under applicable laws, rules, or regulations to
participate in the defense thereof, and obtains the Contractor's
consent to the settlement of any suit or claim other than as

regquicad by final decree of a court of competent jurisdiction;
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Contraczor hy“the Govarament and incdrproated in data to which
this clause applies.

7. Section 52.227-18 is added to read as follows:

«+ §52.227-18 Rights in pata--Existing Works.

As prescribed in 27.409(j), insert the following clause:

RIGHTS IN DATA--EXISTING WORKS (JUL 1985)

(a) Except as otherwise provided in this contract, the

Contractor grants to the Government, and others acting on its

behalf, a paid-up nonexclusive, irrevocable, worldwide license to

reproduce, prepare derivative works, and perform publicly and

display publicly, by or on behalf of the Government, for all the

material or subject matter called for under this contract, or for
which this clause is specificaliy made applicable.

(b) The Contractor shall indemnify the Government and its
officers, agents, and employees acting for the Government against
any liability, including costs and expenses, incurred as the
result of (1)

the violation of trade secrets, copyrights, or

right of privacy or publicity, arising out of the creation,

delivery, publication or use of any data furnished under this

contract; or (2) any libelous or other unlawful matter contained

in such data. The provisions of this paragraph do not apply

unless the Government provides notice to the Contractor as soon
as practicable of any claim or suit, affords the Contractor an
opportunity under applicable laws, rules, or regulations to

participate in the defense thereof, and obtains the Contractor's

consent to the settlement of any sui% or claim other than 1as

o an — - —
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requicad by final decra2e 2f 2 court of compatant tutisdicttion;
and do not apEiy to material furnished to the <onzractor by tha
Government and incorporated in data to which this clause applies.
‘ (End of clause)
8. Section 52.227-19 is added to read as follows:
52.227-19 Commercial Computer Software--Restricted Rights

As prescribed in 27.409(k), insert the following clause:

COMMERCIAL COMPUTER SOFTWARE -- RESTRICTED RIGHTS (JUL 1985)

(a) As used in this clause, "restricted computer software"
means any computer program, computer data base, or documentation
thereof, that has been developed at private expense and either is
A trade secret, is commercial or financial and confidential or
privileged, or is published anq copyrighted.

(b) Notwithstanding any provisions to the contrary contained
in any contractor's standard commercial license or lease
agreement pertaining to any restricted computer software
delivered under this purrchase order/contract, and irrespective
of whether any such agreement has been proposed prior to or after
issuance of this purchase order/contract or of the fact that such
agreement may be affixed to or accompany the restricted computer
software software upon delivery, vendor agrees that the
Government shall have the rights that are set forth in paragrapn
(c) below to use, duplicate or disclose any restricted computer
software delivered under this purchase order/contract. The terms

and provisions of this contract, including any commercial lease
or license agreement, shall be subject to paragraph (c) belcw and
shall comply with Federal laws and the Federal Acquisition

Requlation,

_____ =
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(c)(l) The restricta

(%)

computer software deiivzred under This

contract may not be us2d, reproduced or disclosed by the

Government except as provided helow or as expressly stated other-

wise in this contract.
(2) The restricted computer software may be--

(i) Used or copied for use in or with the computer or

computers for which it was acquired, including use at any

Government installation to which such computer or computers may

be transferred;

(ii) Used or copied for use in or with backup computer

if any computer for wnich it was acquired is inoperative;
(iii) Reproduced for safekeeping (archives) or backup
purposes;

(iv) Modified, adapted, or combined with other computer

software, provided that the modified, combined, or adapted
portions of the derivative software incorporating any of the

delivered, restricted computer software shall be
|«
restrictions set forth in this purchase order/contract; and

(v)

subject to same

Disclosed to and reproduced for use by support
sarvice contractors or their subcontractors, subject to the same

Testrictions set forth in this purchase order/contract.
(vi) Used or copied for use in or transferred to a

replacement computer.

(3) If the restricted computer software delivered under

this purchase order/contract is published and copyrighted, it is

licensed to the Government, without disclosure prohibitions, with

the rights set farth in subparagraph (2) above unless expressly
£

Stated otherwise 10 this purshase srdar/contrace.
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Notice substantially as follows to any restricted computer
software delivered under this purchase order/contract; or, if the
vendor does not, the Government has the right to do so:

"Notice - Notwithstanding any other lease or license agreement
that may pertain to, or accompany the delivery of, this computer
software, the rights of the Government regarding its use,
reproduction and disclosure are as set forth in Goverrnrnment
Contract (or Purchase Order) No.__ _ .)

(d) If any restricted computer software is delivered under
this contract with the copyright notice of 17 U.S.C. 401, it will
be presumed to be published and copyrighted and licensed to the
Government in accordance with sﬁbpa:agraph (c) (3) above, unless a
statement substantially as follows accompanies such copyright
notice: "Unpublished - rights reserved under the copyright laws
of the United States."

| (End of clause)
9. Section 52.227-20 is added to read as follows:
52.227-20 Rights in Data--SBIR Program.
As prescribed in 27.409(l), insert the following clause:
RIGHTS IN DATA--SBIR PROGRAM (JUL 198595)

(a) Definitions. *

"Computer software,” as used in this clause, means computer
programs, computer data bases, and documentation thereof.

"Data," as used in this clause, means recorded information,
regardless of form or the media on which it may bé recorded. Th2

term includes technical data and computer software. The tarx

wsMwii WALV LT
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does not include informatinn incidental =9 ~ansrice
administ:atioﬁj such a3 financial, administract:ive, cost or
pricing or management information,

"Form, fit, and function data,"” as used in this clause, means

data relating to items, components, or processes that are

sufficient to enable physical and functional interchangeability

as well as data identifying source, size, configuration, mating

and attachment characteristics, functional characteristics, and

performance requirements except that for computer software it
means data identifying source, functional characteristics, and

performance requirements but specifically excludes the source

code, algorithm, process, formulae, and flow charts of the

software.

"Limited-rights data,™ as used in this clause, means data

(other than computer software) developed at private expense that
embody trade secrets or are commercial or financial and
confidential or privileged.
"Restricted computer software,"” as used in this clause, means
computer software developed at private expense and that is a
trade secret; is commercial or financial and confidential or

priviledged; or is published copyrighted computer software;

including modifications of such computer software.
“SBIR data,” as-used in this clause, means data first produced
by a Contractor that is a small business firm in performance of a

small business innovation research contract issued under the

authority of 15 U.S.C. 638 (Pub. L. 97-219, Small Business

[nnovation Development Act of 1982), which data are not genecally

-

-
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xnown, and which da=2 without obligation as to its
confidentiali have not been made available to others by the -
Contractor or are not already available to the Government.

“SBIR rights," as used in this clause, mean the rights in SBIR
data set forth in the SBIR Rights Notice of paragraph (d) of this
clause.

"Technical data," as used in this clause, means that data which
are of a scientific or technical nature.

"Unlimited rights," as used in this clause, means the right of
the Government to use, disclose, reproduce, prepare derivative
works, distribute copies to the public, and perform publicly and
display publicly, in any manner and for any purpose whatsoever,
and to have or permit others to do so.

(b) Allocatién of rights. (i) Except as provided in paragraph

(c) below regarding copyright, the Government shall have
unlimited rights in--

(i) Data specifically identified in this contract as
data to be delivered without restriction;

(ii) Form, fit, and'function data delivered under this
contrace;

(iii) Data delivered under this contract (except for
restricted computer software) that constitute manuals or
lnstructional and training material for installation, operation,
or routine maintenance and repair of items, components, or
processes delive:éd or furnished for use under this contract; and

(iv) All other data delivered under this contract unless

provided othervise for SBIR data in accordance with paragraph (4d)

- A e s
s YV b ANl L . Crise r.OUSFAMAaAanS® - - T



RS AR A A . b

zrisasnsfzRasss

ziizazm

“alaw Ar 23z limizad.gizh®s QAacs sr z:a2tvicted gsempeter s0f-wars
£y accotdancc--:i:‘n pParaj3ragn {y) valow,
(2) The Contractor shall have the right to--

(i) Protect SBIR rights in SBIR data delivered under
this contract in the manner and to the extent provided in
paragraph (d) below;

(ii) withhold from delivery those data which are
limited-rights data or restricted computer software to the extent
provided in paragraph (g) below;

(iii) Substantiate use of, add, or correct SBIR rights
or copyrights notices and to take other appropriate action, in

accordance with paragraph (e) below; and

(iv) Establish claim to copyright subsisting in data
first produced in the performance of this contract to the ex:tent

provided in subparagraph (c)(l) below.

(c) Copyright. (1) Data first produced in the performance of

this contract. Except as otherwise specifically provided in this

contract, the Contractor may establish claim to copyright
subsisting in any data first produced in the performance of this
contract. If claim to copyright is made, the Contractsr shall
affix the applicable copyright notice of 17 U.S.C. 401 and 402
and acknowledgement of Government sponsorship (including contrace
number) to the data when such data are delivered to the
Government, as well as when the data are published or deposited
for registration as a published work in the U.S. Copyright
Office. For data other than computer software the Contractor

grants to the Government, and others acting on its behalf, a



paid-up nonexclusive, ircavocahls., woridwid2 lizense =a

reproduce, prepare cerivative works, distribute copies to the s

Public, and perform publicly and display publicly, by or on

behalf of the Government, for all such data. For computer

software, the Contractor grants to the Government, and others

.acting on its behalf, a paid-up, nonexclusive, irrevocable

worldwide license for all such computer software to reproduce,

prepare derivative works, and perform publicly and display

publicly, by or on behalf of the Government.

(2) Data not first produced in the performance of this

contract. The Contractor shall not, without prior written

permission of the Contracting Officer, incorporate in data
delivered under this contract any data that are not first
produced in the performance of this contract and that contain the

copyright notice of 17 U.S.C. 401 or 402, unless the Centractor

identifies such data and grants to the Government, or acquires on
its behalf, a license of the same scope as set forth in

subparagraph (1) above.

(3) Removal of copyright notices. The Government agrees

not to remove any copyright notices placed on data pursuant to

this paragraph (c), and to include such notices on all

reproductions of the data.

(d) Rights to SBIR data. (1) The Contractor is authorized to

affix the following "SBIR Rights Notice" to SBIR data delivered
under this contract and the Government will thereafter treat the
data, subject to the provisions of paragraphs (e) and (f) below,

in accordance with such Notice:

.
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$BIR RIGHTS NOTICE (.JUL 19385)
These SRIR ®ata are furnished with SBIR rights under Contrac: =
No.  (and subcontract _____ if appropriate)., For a period
of 2 years after acceptance of all items to be delivered under
this contract, the Government agrees to use these data for
Gové:nﬁent purposes only, and they shall not b; disclosed outside
the Government (including disclosure for procurement purposes)
during such period without permission of the Contractor, except
that, subfec: to the foregoing use and disclosure prohibitions,
such data may be disclosed for use by support Contractors. After
the aforesaid 2 year period the Government has a royalty-free
license to use, and to authorize others to use on its behalf,
these data for Government purposes, but is relieved of all
disclosure prohibitions and assumes no liability for unauthorized
use of these data by third parties. This Notice shall be affixed
to any reproductions of these data, in whole or in parct.
(End of notice)
(2) The Government's sole obligation with respect to any

S3IR data shall be as set forth in this paragraph (d).

(e) Omitted or incorrect markings. (1) Data delivered to the

Government without any notice authorized by paragraph (d) above,
and without a copyright notice, shall be deemed to have been
furnished with unlimited rights, and the Government assumes no
liability for the disclosure, use, or reproduction of such data.
However, to the extent Ehc data have not been disclosed without
restriction outside the Government, the Contractor may request,

“ithin six montas) or a longer time approved by the Contracting

(Y
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Tiicer {2r 172008 cause shown) afzar delivery of such darna,

Darmission So-mave no=ices placed on gualifying data at the

Contractor's expense, and the Contracting Officer may agree :to do

so if the Contractor--

(i) Identifies the data to which the omitted notice is
to be applied;

(il) Demonstrates that the omission of the notice was

inadvertent;
(iii) Establishes that the use of the proposed notice is
authorized; and

(iv) Acknowledges that the Government has no liability

with respect to the disclosure or use of any such data made prior

to the addition of the notice or resulting from the omission of
the notice.

(2) The Contracting Officer may also (i) permit

correction, at the Contractor's expense, of incorrect notices if

the Contractor identifies the data on which correction of the

notice is to be made and demonstrates that the correct notice is

authorized, or (ii) correct any incorrect notices,

(£) Protection of limited rights data. When data other than

that listed in subdivisions (b) (1) (i), (ii), and (iii) above ars

specified to be delivered under this contract and such data

qualify as either limited-rights data or restricted computer

software, the Contractor, if the Contractor desires to continue

protection of such data,'shall withhold such data and not furnisia

them to the Government under this contract. As a condition to

this withholding the Contractor shall identify the data being

AL Y
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withheld and furnish form, fiz, 13 Suacstieca da=a in

thereof. - =

(3) Subcontracting. The Contractor has the responsibility to -

obtain from its subcontractors all data and rights therein
necessary to fulfill the Contractor's obligations to the .
Government under this contract. If a subcontractor refuses to
accept terms affording the Government such rights, the Contractor
shall promptly bring such refusal to the attention of the
Contracting Officer and not proceed with subcontract award

without further authorization.

(h) Relationship to patents. Nothing contained in this clause

shall imply a license to the Government under any patent or be

construed as affecting the scope of any license or other right

otherwise granted to the Government.

(End of clause)
l10. Section 52.227-21 is added to read as follows:
$2.227-21 Technical Data Certification, Revision, and
Withholding of payment--Major Systems.
As prescribed in 27.409(q), insert the following clause:
TECHNICAL DATA CERTIFICATION, REVISION, AND
WITHHOLDING OF PAYMENT--MAJOR SYSTEMS (JUL 1985)

(a) Scope of clause. This clause shall apply to all technical

data (as defined in the Rights in Data--GCeneral clause included
in this contract) that have been specified in this contract as
being subject to this clause. It shall apply to ‘all such data

delivered, or required to be delivered, at any time during

S P
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items (other than technical data) dalivered under this contrac-

unless a different period is set forth herein. The Contracting

Officer may release the Contractor from all or part of the
requirements of this clause for specifically identified technical

data items at any time during the period covered by this clause.

(b) Technical data certification. (1) All technical data

that are subject to this clause shall be accompanied by the

following certification upon delivery:
TECHNICAL DATA CERTIFICATION (JUL 198S)

The Contractor, . hereby certifies that to

the best of its knowledge and belief the technical data delivered

(and

herewith under Government contract No.

subcontracet , if appropriate) are complete, accurate,

and comply with the requirements of the contract concerning such
technical data.
(End of ce::ificaﬁion)

(2) The Government shall rely on the above certification
ln accepting delivery of the‘technical data, and in consideration
thereof may, at any time during the period covered by this
ciause, request correction of any deficiencies which are not in

compliance with contract requirements. Such corrections shall be

made at the expense of the Contractor. Unauthorized markings on

data shall not be considered a deficiency for the purpose of this
clause, but will be treated in accordance with paragraph (e) of

the Rights in Data--General clause included in this contracet.
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the Contracting Officar, to ravise technical data™
that are subject to this clause to reflect engineering dgsign
changes made during the performance of this contract and
affecting the form, fit, and function of any item (other than
tccﬁnical data) delivered under this contract. The Contractor
may submit a request for an equitable adjustment to the terms and
conditions of this contract for any revisions to technical data

made pursuant to this paragraph.

(d) wWithholding of payment. (1) At any time before final

payment under this contract the Contracting Officer may, in the
Government's interest, withhold payment until a reserve not
exceeding $100,000 or S percent of the amount of this contracet,
whichever is less, shall have been set aside if, in the
Contracting Officer's opinion respecting any technical data that
are subject to this clause, the Contractor fails to--
(i) Make timely delivery of such technical data as
required by this coantract;
(ii) Provide the certification required by subparagraph
(3) (1) above; (iii) Make the corrections required by
subparagraph (b) (2) above; or
(iv) Make revisions requested under paragraph (c) above.
(2) Such reserve or balance shall be withheld until the
Contracting Officer has determined that the Contractor has
delivered the data and/or has made the required corrections or
revisions. Withholding shall not be made if the failure to make

timely delivery, and/or the deficiencies relating to delivered

IS )
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and without the fault or n2gligence nf -he Contracrtor.

(3) The Contracting Officer may decrease or increase the
su&s withheld up to the sums authorized above. The withholding
of any amount under this paragraph, or the subsequent payment
thereof, shall not be construed as a2 waiver of any Government
rights.,
l1. Section 52.227-22 is added to read as follows:
$2.227-22 Major System--Minimum Rights.

As prescribed in 27.409(r), insert the following clause:

MAJOR SYSTEM--MINIMUM RIGHTS (JUL 1985)

Notwithstanding any other provision of this contract, the
Government shall have unlimited rights in any technical data,
other than computer software, developed in the performance of
this contract and relating to a major system or supplies for a
major system procured or to be procured by the Government, to
the extent that delivery of such technical data is required as an
element of performance under this contract. The rights of the
Government under this clause are in addition to and not in lieu
of its rights under the other provisions of this contract.
12. Section 52.227-23 is added to read as follows:
52.227-23 Rights to Proposal Data (Technical).

As prescribed in 27.409(s), insert the following clause:

RIGHTS TO PROPOSAL DATA (TECHNICAL) (JUL 198S)
Except for data contained on pages __ , it is agreed that as

a condition of award of this contract, and notwithstanding the

conditions of any notice appearing thereon, the Government shal.

-
-z —-—— wm tiwE W S vaLem Ir SN 1T oe L



CMiAfidEEAIEAIALFARILXASRASLARR

sazazm

saa

Nave unlimited rights (as defineé in the "Rightz |
- l.’ - o :n

General" ‘e « i ' '
l" clause contained in this contract) in and to the

technical data contained in the proposal dated

this contract is based.
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PART é?--PATENTS, DATA, AND COPYRIGHTS

2. Subpart 2;7; is revised to read as follows:
SUBPART 27.4--RIGHTS IN DATA AND COPYRIGHTS
27.400 Scope of subpart.

27.401 Definitions.

27.402 Policy.
27.403 Data quhts--Gono:al.

27.404 Basic Rights in Data.
27.405 Other data rights provisions

27.406 Acquisition of data.
27.407 Rights to technical data in successful proposals.

27.408 Cosponsored research and development activities.
27.409 Solicitation provisions and contract clauses.

27.400 Scope of subpart.

The policy statemcnﬁ in 27.402 applies to all executive
agencies. The z.naindnz of the aubpazt sots to:th civilian
' agency and National Ao:onautics and Spaco Administzation (NASA)
policies, procedures, and insc:uctions withrespect to (a) rights
in data and copyrights and (b) acquisition of data. However,
these policios,vptoccdures, and instructions are not required to
be. applicable to NASA solicitations until July 1, 1986 (or until
such other dateas the NASA FAR Supplement is revised to
accommodate the policies, procedures, and instructions contained
in this subpart). Due to the special mission needs of the
Department of Defense (DOD) and as required by 10 U.S.C. 2320,
the remainder of the DOD policies, procedures, and instructions
with respect to rights in data and copyrights and acquisition of
data are containedin the DOD FAR Suppllement.
27.401 Definitions.

"Computer software,” as used in this subpart, means computer

programs, computer data bases, and documentation thereof.



-

et EmEw

54233 ABTAAXNRI A0

“pata," as used in this subpart, means recorded information,
regardless of form or the media on which it may be recorded. The
term includes technical data and computer software. The term
does not include information incidental to contract
administration, such as financial, administrative, cost or
pricing or management information.

"Form, fit, and function data,"” as used in this subpart, means
data relating to items, components, processes that are sufficient
to enable physical and functional interchangeability; as well as
data identifying source, size, configuration, mating and
attachment characteristics, functional cha:aceczistics, and

po:fo:mance requirements; except that for computo: software it

means data xdontztyxng sou:ce. Eunctxonal cha:actczistics, and

performance requirements, but spccxfically excludes the source
code, algorithm, process, formulae, and flow charts of the
software,

"Limited rights,"” as used in this subpart, means the rights of
the Government in limited rights data, as set forth in a Limited
Rights Notice if included in a data rights clause of the
contract.

"Limited rights data,” as used in this subpart, means data,
other than computer software, that embody trade secrets or are
commercial or financial and confidential or privileged, to the
extent that such data pertain to items, components, or processes
developed at private expense, including minor modifications
thereof. (Agencies may, however, adopt the following alternate

definition:



"Limited tights data,"™ as used 1in this subpart, means data
developed at private expense that embody trade secrets or are
commercial or financial and confidential or privileged (see
27.404 (c).)

"Restricted computer software," as use? in this subpart, means
computer software developed at private expense and that is a
trade secret; is commercial or financial and confidential or
privileged; or is published copyrighted computer software;
including minor modifications of such computer software.

"Restricted rights,” as used in this subpart, means the rights
of the Government in restricted computer software as set forth in
a Restricted Rights Notice, if included in a data rights clause
of the contract, or as otherwise may be included or incorporated
in the contract.

"Technical data,"” as used in this subpart, means data other
than computer software, which are of a scientific or technical
nature.

"Unlimited rights," as used in this subpart, means the rights
of the Government to use, disclose, reproduce, prepare derivative
works, distribute copies to the public, and perform publicly and
display publicly, in any manner and for any purpose, and to have
or permit others to do so.

27.402 poliey.

It is necessary for the departments and agencies, in order to
carry out their missions and programs, to acquire or obtéin
access to many kinds of data produced during or used in the

performance of their contracts. Such data are required to:
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obtain competition among suppliers; fulfill certain

responsibiliti@s for disseminating and publishing the results of
their activities; ensure appropriate utilization of the results
of research, development, and demonstration activities including
the dissemination of technical information to foster subsequent
techéological developments; and meet other programmatic and
statutory requirements. Further, for defense purposes, such data
are also required to meet specialized acquisition needs and
ensure logistics support.

At the same time, the Government recognizes that its
contractors may have a legitimate proprietary interest (e.g., a
property right or other valid economic interest) in data
Eésulting’ffom piivﬁtd inviitmoﬁt.' é:btectioa of sﬁcﬁ'data from
unautho:izéd use and di#closuto is necessary in order to prevent
the compromise of such property right or economic interest, avoid
jeopardizing the contractor's cémmc:cial position, and preclude
impairment of the Government's ability to obtain access to or use
of such data. The protection of such data by the Government is
also necessary to encourage qualified contractors to participate
in Government programs and apply innovative concepts to such
proqtam#. In light of the above considerations, in applying
these policies, agencies shall strike a balance between the

Government's need and the contractor's legitimate proprietary

interest.
27.403 Data Rights--General.
All contracts that require data to be produced, furnished,

acquired or specifically used in meeting contract performance
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requirements, must contain terms that delineate the respective
rights and oblTgations of the Government and the contractor
tegarding the use, duplication, and disclosure of such data,
except certain contracts resulting from sealed bidding or similar
situations which require only existing data (other than iimited
rights data and restricted computer software) is to be delivered
and reproduction rights are not needed for such data. As a
general rule the data rights clause at $2.227-14, Rights in

Data--General, including Alteznates I, I, III, IV, and V, where

determined to be appropriate as discussed in 27.404, is to be
used for that purpose. However, in certain types of contracts
either the particular subject matter of the contract or the
intendid uSQth thildaté may'idqdi:o ﬁho uio-bf 6tb§: pr;scziﬁed‘
clauses, or may not require the use of any prescribed clause, as
discussed in 27.405 and 27.408. Also, in selecting a data rights
clause, it is important to note that any such clause does not
specify the data (in terms of type, quantity or quality) that is
to be delivered, but only the respective rights of the Government
and the contractor to use, disclose, or reproduce such data.
Accordingly, the contract should also include appropriate terms
to specify the data to be delivered.

27.404 Basic Rights in Data Clause.

(a) Unlimited Rights Data. Under the clause at 52.227-14,

Rights in Data--General, the Government acquires unlimited rights
in the following data (except as provided in 27.404(f) for
copyrighted data): (1) data first produced in the performance of

a contract (except to the extent such data constitute minor
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modifications 59 data that are limited rights data or restricted
computer software); (2) form, fit, and function data delivered
under contract; (3) data (except as may be included with
restricted computer software) that constitute manuals or
in;ttuctional and training material for 1nst;11ation, operation,
or routine maintenance and repair of items, compdncnts, or
processes delivered or furnished for use under a contract; and
(4) all other data delivered under the contract other than
limited rights data or restricted compuﬁoz software (see
paragraph (b) below). If any of the foregoing data are published
copyrighted data with the notice of 17 U.S.C 401 or 402, the
Govbznmont.acquirob'thcm'hndit'tlcoéyziéhé license, as set forth
in 27.404(f) below, rather tham with unlimited rights.

(b) ULimited Rights Data and Restricted Computer Software.

The clause at 52.227-14, Rights in Data--General, enables the
contractor to protect qualifying limited rights data and
restricted computer software by withholding such data from
delivery to the Government and delivering form, fit, and function
data in lieu thereof. However, when an agency has a need to
obtain delivery of limited rights data or restricted computer

software, the clause may be used with its Alternates II or III,

as set forth in 27.404(d) and (e) below. These alternatives

enable a contracting officer to selectively request the delivery
of such data with limit;d rights or restricted rights, either by
specifying such delivery in the contract or by specific request.

(c) Alternate Definition of Limited Rights Data. In the

clause at 52.227-14, Rights in Data--General, in order for data
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to qualify as limited-rights data, in addition t9 being data that
either embody ;-trade secret or are data that are commercial or
financial and confidential or privileged, such data ?ust also
pertain to items, components, or processes dcvolope& at private
expense, including minor modifications thereof. However, for
contracts that do not require the development, use or delivery of
items, components or processes that are intended to be acgquired
by or for the Government an agency may adopt for general use or
for use in specific circumstances the alternate definition of
limited rights data set forth in Alternate I. The alternate
definition does not require that such data pertain to items,

components, or processes developed at private expense; but rather

that such data'woro developed at private expense and embody a

trade secret or are commercial or financial and confidential or
privileged.
(d) Protection of Limited Rights Data Specified for Delivery.

(1) Contracting officers are authorized to modify the
clause at 52.227-14, Rights in Data--General, by use of Alternate
IT, which Alternate adds subparagraph (g)(2) to the clause to
enable the Government to require delivery of limited rights data
rather than allowing the contractor to withhold such data. To
obtain such delivery, the contract may identify and specify data
to be delivered, or the contracting officer may require, by
written request during contract performance, the delivery of data
that has been withheld or identified as withholdable under
subparagraph (g) (1) of the clause at 52.227-14 Rights in Data--

General or data. In addition, if agreed to during negotiations,
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the contract may specifically identify data that are not to bpe
delivered under Alternate II or which, if delivered, will be
delivered with limited rights. The limited rights obtained by
the Government are set forth in Eho Limited Rights Notice
contained in subparagraph (g)(2) (Alternate II). Such limited
rights data will not, without permission of the contractor, be
used by the Government for purposes of manufacture, and will not
be disclosed outside the Government except for certain specific
purposes as may be set forth in the Notice, and then only if the
Government makes the disclosure subject to prohibition against
further use and disclosure by the recipient. The tollowigg.azo
examploé-ot specific purposes which ﬁhy be adopti&lﬁy an'agéncy .
in its supplement and added to Ehc Limited Rights Notice of
subparagraph (g)(2) of the clause (Alternate II):

(i) Use (except for manufacture) by support service
contractors .

(ii) Evaluation by nongovernment evaluators.

(iii) Use (except for manufacture) by other contractors
participating in the Government's program of which the specific
contract is a part, for information and use in connection with
the work performed under each contracet.

(iv) Emergency repair or overhaul work.

(v) Release to a foreign government, or instrumentélity
thereof, as the interests of the United States Government may
require, for information or evaluation, or for emergency repair

or overhaul work by such Government.



(2) As an aid in de:érmining whether the clause at 52.227-

14 should be J;Ed with its Alternate I, the provision at S2.227-

15, Representation of Limited Rights Data and Restricted Computer
Software, may be included in any solicitation containing the
clause at 52.227-14, Rights in Data--General. This
representation requests that an offeror state in response to a
solicitation, to the extent feasible, whether limited rights data
are likely to be used in meeting the data delivery requirements
sotlforth in the solicitation. 1In addition, the need for
Alternate II should be considered during the negotiation of a
contract, particularly if the negotiation is based on an
gnsolicited_ptoposal.v However, use p: the clause at $52.227-14,
Riéhts in pata--ccnoral,'withoqt Klte:nacc II does not preclude
this Alternate from being used subsequently by modification
during contract performance, should the need arise for delivery
of limited rights data that have been withheld or identified as
withholdable.

(3) Whenever data that would qualify as limited rights
data, if it were o be delivered in human readable form, is
formatted as a computer data base for the purpose of delivery
under a'contract containing the clause at 52.227-14, Rights in
Data--General, such data is to be treated as limited rights data,
rathe:r than restricted computer software, for the purposes of
paragraph (g) of that clause. |

(e) Protection of Restricted Computer Software Specified for

Deliverz.
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(1) Cantracting officers are authorized to modify the
clause at 52.227-14, Rights in Data--General, by use of Alternate
IIT , which Alternate adds subparagraph (g) (3) to the clause to
enable the Government to require delivery of ro;tricted computer
software rather than allowing the contractor to withhold such
restricted computer software. To obtain such deliverzy, the
contract may identify and specify the computer software to be
delivered, or the contracting officer may require by written
request during contract performance, the delivery of computer
software that has been withheld or identified as withholdiblo
under subparagraph (g)(l) of the clause. In addition, if agreed
to during negotiations; the contract may specifically identifylf
computer software that are not to be delivered under Alternate
IIl or which, if delivered, will be with restricted rights. In

considering whether to use the clause at 52.227-14 with its

Alternate III, it should be particularly noted that unlike other

data, computer software is also an end item in itself, such that
if withheld and form, fit and function data provided in lieu
thereof, an operational program will not be acquired. Thus, if
delivery of restricted computer software is anticipated to be
needed to meet contract performance requirements, the contracting
officer should assure that the clause is used with its Alternate
III. Unless otherwise agreed to (see (2)-bolov) the restricted
crights obtained by thc'covo:nmonc are set forth in the Restricted
Rights Notice contained in subparagraph (g)(3) (Alternate III).
Such restricted computer software will not be used or reproduced

by the Government, or disclosed outside the Government, except

that the computer software may bde--
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(i) Used or copied for use in or with the computar or
computers for which it was acquired, including use at any
Government installation to which such computer or computers may
be transferred;

(ii) Used or copied for use in or with a backup
computer if any computer for which it was acquired becomes
inoperative;

(iii) Reproduced for safekeeping (archives) or backup
purposes;

(iv) Modified, adapted, or combined with other computer
software, provided that the modified, combined, or adapted

poertions of any do:ivativo softwazo 1nco:pc:at1ng :ostzicted

- computer softwa:c aro mado subject to the same zestrzc:ed :xghts,

(v) Disclosed to and reptoduced for use by support
service contractors, subject to the same restriction under which
the Government acquired the software; and

(vi) Used in accordance with (e) (1) (i) through (v)
above, without disclosure prohibitions, if the computer software
is published copyrighted computer software.

(2) The restricted rights set forth in paragraph (e) (1)
above are the minimum rights the Government normally obtains with
restricted computer software and will automatically apply when
such software is acquired under the Restricted Rights Notice of
subparagraph (g) (3) (Alternate III) of the clause. However,
either greater or lesser rights, consistent with the purposes and
needs for which the software is to be acquired, may be specified

by the contracting officer in a particular contract or prescribed
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in agency requlations. For example, consideration should be
given to any networking needs or any requirements for use of the
computer software from remote terminals. Also, in addressing
such needs, the scope of the restricted rights may be different
for the documentation accompanying the computer software than for
the programs and data bases. Any additions to, or limitations
on, the restricted rights set forth in the Restricted Rights
Notice of subparagraph (g) (3)of the clause are to be expressly
stated in the contract or in a collateral agreement incorporated
in and made part of the contract, and the notice modified

accordingly.

(3) As an aid in determining whether thciclauso should be
used wi:h'its.Altitbite III} ﬁho'pfévi;ién.at'52.227bis. | |
Representation of Limiﬁed Righti Data and Restricted Computer
Software, may be included in any solicitation containing the
clause at 52.227-14, Rights in Data--General. This
representation requests that an offeror state, in response to a
solicitation, to the extent feasible, whether restricted computer
software is likely to be used in meeting the data delivery
requirements set forth in the solicitation., 1In addicion,.the
need for Alternate III should be considered during negotiation of
a contract, particularly if negotiation is based on an
unsolicited proposal. However, use of the clause at 52.227-14,
Rights in Data--General, without Alternate III does not preclude
this Alternate from being used subsequently by modification
during contract performance, should the need arise for the

delivery of restricted computer software that has been withheld

or identified as withholdable.
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{(£) Copvrighted Data.

(1) Data First Produced in the Performance of a Contract,

(i) In order to enhance the transfer or dissemination
of information produced at Government cxpcnsc; contractors are
normally authorized, without prior approval of the contracting
ctfiécz, to establish claim to copyright subsisting in technical
or scientific articles based on or containing data first produced
in the performance of work under a contract contéininq the clause
at 52.227-14, Rights in Data--General and published in acadenmic,
technical or professional journals, symposia proceedings and
similar works. Otherwise, the permission of the contracting
officer is required in accordance with subparagraph (ii) below or
any applicéble agency regulations, to establish claim to copy-
right subsisting in data first produced in the performance of a
contract unless the clause is used with its Alternate IV in
accordance with paragraph (iii) below._ Agencies may, however,
restrict copyright under certain circumstances in accordance with
27.404(g9)(2).

(ii) Usually, permission for a contractor to establish
claim to copyright subsisting in data first produced under the
contract will be granted when copyright protection will enhance
the appropriate transfer or dissemination of such data and the
commercialization of products or processes to which it pertains,
The request for permission must be made in writing, and may be
made either prior to contract award or subsequently during
contract performance. It should identify the data involved or

furnish copies of the data for which permission is reguested, as
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well as a statement as to the intended publication or
dissemination media or other purpose for which copyright is
desired. The regquest normally will be granted unless-- (A) the
data consist of a report that represents the official views of
the agency or that the agency is required by statute to prepare;
(8) the data are intended primarily for internal use by the
Government; (C) the data are of the type that the agency itself
distributes to the public under an agency program; (D) the
Government determines that limitation on distribution of the data
is in the national interest; (E) the Government determines that
the data should be disseminated without restriction.

(iii) An Alternate IV is provided for use with the
clause at'52.227314..8£ght8'£n Data-accne:ai,'which Alternate
provides a substitute paragraph (c)(1l) in the clause granting
blanket permission for contractors to establish claim to
copyright subsisting in all data first produced in the
performance of the contract without further request being made by
the contractor. Alternate IV shall be used in all contracts for
basic or applied research (other than thos; for management or
operation of Government facilities and in contracts and
subcontracts in support of programs being conducted at such
facilities or where international agreements require otherwise)
to be performed ?clo;y by colleges and universities. Alternate
Iv will not be used in contracts with colleges and universities
if a purpose of the coné:act is for development of computer
software for distribution to the public (including use in

solicitations) by or on behalf of the Government, In addition,
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Al-ernate IV may be used in other contracts if an agency
determines to Jrant blanket permission for contractors to
establish claim to copyright subsisting in all data first
produced in the performance of contract without further request
being made by the contractor. In any contract where Alternate 1V
is used, the contract may exclude any data, items or categories
of data from the blanket permission granted, either by express
provisions in the contract or by the addition of a subparagraph
(d) (3) to the clause, consistent with 27.404(g) (2).

(iv) whenever a contractor establishes claim to
copyright subsisting in data (other than computer software) first
produced in the performance of a contract, the Goveranment is
granted a paid-up ﬁohéxéiusiéo}‘iiievoéablé..ﬁoridﬁidc license to
reproduce, prepare derivative works, distribute to the publiec,
perform publicly and display publicly by or on behalf of the
Government, for all such data, as set forth in subparagraph
(c) (1) of the clause at 52.227-14, Rights in Data--General. For
computer software the scope of the Government's license does not
include the right to distribute to the public. Agencies may
also, either on a case-by-case basis, or on a class basis if
provided in implementing regulations, obtain a license of
different scope than set forth in subparagraph (¢)(l) of the
clause if the agency determines that such different license will
substantially enhance the transfer or dissemination of any data
first produced under the contract, and will not interfere with
the Government's use of the data as contemplated by the contract

or if required for international agreements. If an agency
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obtains such a different license, the scope of that license shall
be clearly statsad in a conspicuous place on medium on which the
data is recorded. That is, if a report, the scope of the
different license shall be put on the cover, or first page, of
the report. 1If computer software, the scope of the different
license shall be placed on the most conspicious place available.
Whenever a contractor establishes claim to copyright in data
first produced in the performance of a contract, irrespective of
which alternate is used with the clause or the scope of the
Government's license, the contractor is required to affix the
applicable copyright notices of 17 0.S.C. 401 oz 402, and
acknowledgement of Government sponsorship, (1Pc1uding the
contract numbezr) to the data whenever suéh‘da;a are delivered to -
the Government, published, or deposited for tpgist:ation'as a
published work in the U.S. Copyright Office. Failq:e to do so
could result in such data being treated as unlimited rights data
(see 27.404(1)).

(2) Data not first produced in the performance of a contract.

(i) Contractors are not to inco:pogato in data
delivered under a contract any data that is not first produced
under the contract and that is marked with the copyright notice
of 17 U.S.C 401 or 402, without either (A) acquiring for or
granting to the Government certain copyright license rights for
the data, or (b) obtaining permission from the contracting
officer to do otherwise. The copyright license the Government
acquires for such data will normally be of the same scope as

discussed in subdivision (l)(iv), above, and is set forth in



paragraph (¢)(2) of the clause at 52.227-14, Rights in Data--
General. HowevVer, agencies may, on a case-by-case basis, or on a
class basis if provided in implementing agency regulations,
obtain a license of different scope if the agency determines that
such different license will not be inconsistent with.the purpose
of acquiring the data. If a license of a different scope is
acquired, it must be so statedin the contract and clearly set
forth in a conspicious place on the data when delivered to the
Government. In addition, if computer software not first produced
under a contract is delivered with the copyright notice of 17
U.S.C. 401, the Government's license will be as set forth in

subparagraph (g) (3) (Alternate III) if included in the clause at

’52:227;14} Riéhts 1h Data--cenarél,‘or as 6thétwiso may be

provided in a collateral agreement incorporated in or made part
of the contract.

(ii) Contractors delivering data with both an
authorized limited-rights or restricted-rights notice and the

copyright notice of 17 U.S.C. 401 or 402 should modify the

copyright notice to include the following (or similar) statement:
“Unpublished--all rights reserved under the copyright laws of the
United States."” If this statement is omitted, the contractor may
be afforded an opportunity to correct it in accordance with
27.404(h). Otherwise, data delivered with a copyright notice of
17 U.S.C. 401 or 402 may be presumed to be published copyrighted
data subject to the applicable license rights set forth in
subdivision (i) above, without disclosuze limitations or

restrictions.
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(iii) If coatractor action causes limited-rights onr
restricted-rights data to be published with the copyright notice
of 17 U.S.C. 401 or 402 after its delivery to the Government, the
Government is relieved of disclosure and use limitations and
restrictions regarding such data, and the contractor should
advise the Government, request that a copyright notice be placed'
on the copies of the data delivered to the Government and
acknowledge that the applicable copyright license set forth in
subdivision (i) above applies.

(g) Release, Publication, and Use of Data. (1) In paragraph

(d) of the clause at S2.227-14, Rights in Data--General,
subparagraph (d) (1) recognizes the fact that normally the
contractor has the right to use, release to others, reproduce,
distribute, or publish data first produced in the performance of
a contract, except to the extent such data may be subject to
Federal export control or to national security laws or
regulations. In addition, to the extint the contractor receives
or is given access to data that is necessary for the performance
of the contract from or by the Government or others acting on
behalf of the Government, and the data contains restrictive
markings, subparagraph (d)(2) provides an agreement with the
contractor to treat the data in accordance with the markings,
unless otherwise specifically authorized by the contracting
officer.

(2) In contracts for basic or applied research with
universities or colleges, no restrictions may be placed upon the

conduct of or reporting on the results of unclassified basic or
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apnlied research, except as provided in applicable U.S. Statutes.
For the purposes of this subparagraph, agency restrictions on the
release or disclosure of computer software that has been, readily
can be, or is intended to be, developed to the point of practical
application (including for agency distribution under established
progfams) are not considered zostzictioni on the reporting of the
results of basic or applied research. Agencies may also restrict
claim to copyright in any computer software for purposes of
established agency distribution programs, or where required to
accomplish the purpose for which the software is produced.

Except for the results of basic or applied research under
contracts with universities or colleges, agencies may, to the
éxient ptoviaod in thiii FAR iuppliminﬁs, plaéo limitations or
restrictions on the contractor's right to use, release to others,
reproduce, distribute, or publish any data first produced in the
performance of the contract, including a requirement to assign
copyright to the Government or another party, either by adding a
paragraph (d)(3) to the Rights in Data--General clause at 52.227-
14, or by express limitations or restrictions in the contract.
In the latter case, the limitations or restrictions should be
referenced in the Rights in Data--General clause. However, such
requlatory restrictions or limitations are not to be imposed
unless they are determined by the agency to be necessary in the
furtherance of agency mission objectives, needed to support
specific agency programi, or necessary to meet statutory
requirements. Notwithstanding the provisions of this

subparagraph, agencies may obtain, if provided in their FAR
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supplement, for information purposes only, advance copies of

articles intermied for publication in academic, scientific or

technical journals or symposia proceedings or similar works.

(h) Unauthorized Marking of Data. Except for validation of

restrictive markings on technical data under contracts for major
systchs, or for support of major systems, by agencies subject to
the provisions of Title III of the Federal Property and
Administrative Services Act of 1949, the Government has,in
accordance with paragraph (e) of the clause at 52.227-14, Rights
in Data--General, the right to either return to the contractor
data containing markings not authorized by that clause, or to

cancel or ignore such markings. However, markings will not be

" canceled or ignored without making written inquify of the

contractor and affording the coﬁtractoz aé least 30 days to
provide a written justification to substantiate the propriety of
the markings. Failure of the contractor to respond, or failure
to provide a written justification to substantiate the propriety
of the markings within the time afforded, may result in the
Government's action to cancel or ignore the markings. If the
contractor provides a written justification to substantiate the
propriety of the markings, it will be considered by the
contracting officer and the contractor notified of any
determination based thereon. If the contracting officer
determines that the markings are authorized, the contractor will
be so notified in writiné. Further, if the contracting officer
determines, with concurrence of the head of the contracting

activity, that the markings are not authorized, the contractor
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will be furnished a written determination which shall become the
final agency deeision regarding the appropriateness of the
markings and markings will be cancelled or ignored and the data
will no longer be made subject to disclosure prohibitions, unless
the contractor files suit within 90 days in a court of competent
jurisdiction. In any event, the markings will not be cancelled
or ignored unless the contractor fails to respond within the
period provided, or, if the contractor does respond, until final
resolution of the matter, either by the contracting officer's
determination becoming the final agency decision or by final
disposition of the matter by court decision if suit is filed.
The foregoing procedures may be modified in accordance with
agency regulations implementing the Freedom of Information Act (S
U.S5.C. 552) if necessary to :esﬁond to a request thereunder. In
addition, the contractor is not precluded from bringing a claim
under the Contract Disputes Act, including pursuant to the
Disputes clause of this contract if applicable, that may arise as
the result of the Government's action to remove or ignore any
markings on data, unless such action occurs as the result of a
final disposition of the matter by a court of competent
jurisdiction.

(i) Omitted or incorrect notices. (1) Data delivered under a

contract containing the clause at 52.227-14, Rights in Data--
General, without a limited-rights notice or restricted-rights
notice, and without a copyright notice, will be presumed to have
been delivered with unlimited rights, and the Government assumes

no liability for the disclosure, use, or reproduction of such
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data. However, to the extent the data has not been disclosed
without restriction outside the Government, the contractor may
within 6 months (or a longer period approved by the contracting
officer for good cause shown) request permission of the
contracting officer to have omitted limited-rights or restricted-
rights notices, as applicable, placed on qualifying data at the
contractor's expense, and the contracting officer may agree to so
permit if the contractor (i) identifies the data for which a
notice is to be added or corrected, (ii) demonstrates that the
omission of the proposed notice was inadvertent, (iii)
establishes that use of the proposed notice is authorized, and
(iv) acknowledges that the Government has no liability with
respect to-ahy disclosure or use of any such diéa'hadc'ptib: to
the addition of the notice or resulting from the omission of the
notice.

(2) The contracting officer may also (i) permit correction,
at the contractor's expense, of incorrect notices if the
contractor identifies the data on which correction of the notice
is to be made, and demonstrates that the correct notice is
authorized, or (ii) correct any incorrect notices.

(j) Inspection of Data at the Contractor's Facility.

Contracting officers may obtain the right to inspect data at the
contractor's facility by use of Alternate VvV, which adds paragraph
(j) to provide that right in the clausc‘at §2.227-14, Rights in
Data--General. Agoncios-may also adopt Alternate V for general
use. The data subject to inspection may be data withheld or

withholdable under subparagraph (g)(l) of the clause. Such
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inspection max_Pe made by the contracting officer or designee

(including nongovern-mental personnel under the same conditions
as the contracting officer) for the purpose of verifying a
contractor's assertion regarding the limited rights or restricted
rights status of the data, or for evaluating work performance
under the contract. This right may be exercised up to 3 years
after acceptance of all items to be delivered under the contract.
The contract may specify data items that are not subject to
inspection under paragraph (j) (Alternate V). If the contractor
demonstrates to the contracting officer that there would be a
possible conflict of interest if inspection were made by a
pa:ticdlar representative, the cbdtidcting officer ﬁhall"
designate an alternate representative.
27.405 Other data rights provisions.

(a) Production of special works .

(1) The clause at 52.227-17, Rights in Data--Special
Works, is to be used in contracts (or may be made applicable to
portions thereof) that are primarily for the production or
compilation of data (other than limited rights data or :gst:icted
computer software) for the Government's own use, or when there is
a specific need to limit distribution and use of the data and/or
to obtain indemnity for liabilities that may arise out of the
content, performance, or disclosure of the data., Examples are
contracts for--

(i) The production of audiovisual works, including

motion pictures or television recordings with or without

accompanying sound, or for the preparation of motion picture
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scripts, musical compositions, sound tracks, translation,
adaptation, andthe like.

(ii) Histories of the respective agencies,
departments, services, or units thereof;

(iii) Surveys of Government establishments;

(iv) Works pertaining to the instruction or guidance
of Government officers and employees in the discharge of their

official duties;

(v) The compilation of reports, books, studies,
surveys, or similar docuicnts that do not involve research,
development, or experimental work. When the audiovisual or other
special works are produced to accomplish a public purpose ogher;
thén achisiéion fot thc-co§ozhmon€'s‘own use ksuch as fo:
production Qnd distribution to éhc public of such works by other
than a Federal agency) agencies are authorized to modiffy the
Rights in Data--Special Works clause for use in such contracts,
with rights in data provisions which meet agency mission needs
yet protect free speech and freedom of expression, as well as the
artistic license of the creator of the work.

(vi) The collection of data containing personally
ldentifiable information such that th, disclosure thereof would
violate the right of privacy or publicity of the individual to
whom the information relates;

(vii) 1Investigatory reports; or

(viii) The development, accumulation, or compilation
of data (other than that resulting from research, development, or

experimental work performed by the contractor), the early release
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of which could prejudice follow-on acquisition activities or
agency :egula:;:y or enforcement activities. .

(2) The contract may specify the purposes and conditions
(including time limitations) under which the data may be used,
released, or reproduced other than for contract performance.
cOnﬁracts for the production of audiovisual works, sound
recordings, etc., may include limitations in connection with
talent releases, music licenses, and the like that are consistent
with the purposes for which the works are acquired.

(3) Subparagraph (c¢)(1l) (ii) of the clause at 52.227-17,
Rights in Data--Special Works, which enables the Government to
obtain assignment of caopyright in. any data first produced in .the -
pe:fofmance'ot the contract, may be deleted if the contracting
officer determines that such assignment is not needed to further
the objectives of the contract.

(4) Paragraph (e) of the clause, which requires the
contractor to indemnify the Government against any liability
incurred as the result of any violation of trade secrets,
cepyrights, right of privacy cr publicity, or any libelous or
other unlawful matter arising out of or contained in any
production or compilation of data that are subject to the clause,
may be deleted or limited in scope where the contracting officer
determines that, because of the nature of the particular data
involved,such liability will not arise.

(b) Rights relating to existing data other than limited

rights data.




AAERIEEERLI EASTATAmmmeD

sasza

P e

26

(1) Existing audiovisual and similar works. The clause at

52.227-18, Rigits in Data--Existing Works, is for use in
contracts exclusively for the acquisition (without modification)
of existing motion pictures, television recordings, and other
audiovisual works; sound recordings; musical, dramatic, and
literary works; pantomimes and choreographic works; pictorial,
graphic, and sculptural works; and works of a similar nature.
The contract may set forth limitations consistent with the
purposes for which the works covered by the contract are being
acquired. Examples of these limitations are (i) means of
exhibition or transmission, (ii) time, (iii) type of audience,
and (iv) geographical location. If the contract requires that
works of the type {ndisdted sbove acs to be medified éhzouéh'
editing, translation, or additiﬁn of subject matter, cté. (rather
than purchased in existing form) the clause at 52.227-17, Rights
in Data--Special Works, is to be used. (See 27.40S5(a).)

(2) Acquisition of existing computer software. (i) When

contracting other than from GSA's Multiple Award Schedule
contracts for the acquisition of existing computer software (i.e.
privately developed software normally vended commercially under a
license or lease agreement restricting its use, disclosure, or
reproduction), no specific contract clause prescribed in this
subpart need be used, but the contract (or purchase order) must
specifically address the Government's rights to use, disclose and

reproduce the software, which rights must be sufficient for the

Government to fulfill the need for which the software is being

acquired. Such rights may be negotiated and set forth in the
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contract using the guidance concerning restricted rights as set
forth in 27.40%le), or the clause at 52.227-19, Commercial
Computer Software--Restricted Rights, may be used. Restricted
computer software acquired under GSA Multiple Award Schedules
contracts and orders are excluded from this requirement. The
guidance concerning rights set forth in 27.404(e), as well as
those in the clause at 52.227-19, are the minimum rights the
Government usually should accept. Thus if greater rights than
these minimum rights are needed, or lesser :1ghts are to be
acquired, they must be negotiated and set forth in the contract
(or purchase order). This includes any additions to, or
limitations on, the zights set totth in paraq:aph (b) o£ the
‘clause at 's2. 227-19 whcn uscd. Examplos of greater zights may be
those necessary for networking purposes or use of the software
from remote terminals communicating with a host computer where
the software is located., Furthermore, an indemnity for
patent,copyright or trade secret infringement may be included, if
the computer software is to be acquired with unlimited rights,
the contract must also so state. In addition, the contract must
adequately describe the computer programs and/or data bases, the
form (tapes, punch cards, disk pack, and the like), and all the
necessary documentation pertaining thereto. If the acquisition
is by lease or license, the disposition of the computer software
(by returning to the vendor or destroying) at the end of the term
of the lease or license must be addressed.

(ii) If the contract incorporates, makes reference to,

or uses a vendor's standard commercial lease, license, or
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purchase agresement, such agreement shall be reviewed to assure
that it is conWistent with (i) above. Caution should be
exercised in accepting a vendor's terms and conditions, since
they may be directed to commercial sales and may not be
appropriate for Government contracts. Any inconsistencies in a
vcndé:'s standard commercial agreement shall be addressed in the
contract and the contract terms shall take precedence over the
vendor's sganda:d commercial agreement. If the clause at $2.227-
19, Commercial Computer Software--Restricted Rights, is used,
inconsistencies in eho.vcndot's standard commercial agreement
regarding the Government's right ot use, duplicate or disclose
the computer software are reconciled by that clause.

(i11) 1f a prime contractor under a édqtfact
containing the clause at 52.22f;14, Rights in pData--General, with
subparagraph (g) (3) (Alternate III) in the clause, acquires
restricted computer software from a subcontractor (at any tier)
as a separate acquisition for delivo:y'to or for use on behalf of
the Government, the contracting officer may approve any additions
to, or limitations on the restricted rights in the Restricted
Rights Notice of subparagraph (g)(3) in a collateral agreement
incorporated in and made part of the contract.

(3) Other existing works. Except for existing audiovisual

and similar works pursuant to paragraph (b)(l) above, and
existing computer software pursuant to paragraph (b)(2) above, no
clause contained in this subpart is required to be included in
(i) contracts solely for the acquisition of books, periodicals,

and other printed items in the exact form in which such items are
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to be obtained unless reproduction rights are to be acguired; or
(ii) contracts” that require only existing data (other than
limited rights data) ﬁo be delivered, are to be obtained (e.g.,
contracts resulting from sealed bidding) when such items or data
are delivered without disclosure prohibitions, unless
:cp:dduction rights are to be obtained. If the reproduction
rights are to be obtained in any contract of the type described,
such rights must be specifically set forth in the contract. No
clause contained in this subpart is required to be included in
contracts substantially for on-line data base services in the
same form as they are normally available to the general public.

(¢) Contracts awarded under Small Business Innovative

s

Research (SBIR) Program. The clause at $2.227-20, Rights in
Data--SBIR Program, is for use in all Phase I Phase II contracts
awarded under the Small Business Innovative Research Program
(SBIR) Program established pursuant to Pub. L. 97-219 (the Small
Business Innovation Development Act of 1982). The clause is
limited to use solely in contracts awarded under the SBIR
Program, and is the only data rights clause to be used in such
contracts.

27.406 Acquisition of data.

(a) General. (1) It is the Government's practice to
determine, to the extent feasible, its data requirements in time
for inclusion in solicitations. The data requirements may be
subject to revision duting contract negotiations. Since the
preparation, reformatting, maintenance and updating, cataloging,

and storage of data represents an expense to both the Government:
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and the contractor, efforts should be made to keep the contracs
data requirements to a minimum, consistent with the purposes of
the contract.

(2) To the extent feasible, all known data requirements,
including the time and place for delivery and any limitations and
restrictions to be imposed on the contractor in the handling of
the data, shall be specified in the contract. Further, and to
the extent feasible, in major system acquisitions, data
requirements shall be set out as separate contract line items.

In establishing the contract data requirements and in specifying
data items to be delivered by a contractor, agencies may,
ccnsi;tcnt with paraq:a?h (a)(;) ppovq, q.volpp thqi;_own )
coht:aét séhgduio é?évisions iﬂ'aqchcy p:oéedu:t; (including data
requirements lists) for lis:iné, specifying, identifying source,
assuring delivery, and handling any data required to be
delivered, first produced, or specifically used in the
performance of the contract. |

(3) Data delivery requirements should normally not regquire
that a contractor provide the Government, as a condition of the

procurement, unlimited rights in data that qualifies as limited-
rights data or restricted computer software. Rather, form, fit,
and function data may be furnished with unlimited rights in lieu
of the qualifying data, or the qualifying data may be furnished
with limited rights or restricted rights if needed (see 27.404(d)
and (e)}. I1f greater rights are needed such need should be
Clearly set forth in the solicitation and the contractor fairly

compensated for such greater rights,



(o) Additional data requirements. (1) Recognizing that in

some contractiff situations, such as experimental, developmental,
research, or demonstration contracts, it may not be feasible to
ascertain all the data requirements at the time of contracting,
the clause at 52.227-16, Additional Data Requirements, may be
used to enable the subsequent ordering by the contracting officer
of additjonal data first produced or specifically used in the
performance of such contracts as the actual requirements become
known. The clause shall normally be used in solicitations and
contracts involving experimental, developmental, research or
demonstration work (other than basic or applied research to be
performed under a contracl solcly by a univcrsity or collcqe when
the contract amount will bc ssoo ,000 or 103:) unlcss all tho |
requirements for data are believed to be known at the time of
contracting and spccxfxgq_}n the contract. If the contract is
for basic or applied research to be performed by a university or
college, and contracting officer believes the contract effort
will in the future exceed $500,000, even though the initial award
does not, the contracting officer may include the clause in the
initial award.

(2) Data may be ordered under the clause at 52.227-16,
Additional Data Roquitements, at any t"ime during contract
performance or within a period of 3 years after acceptance of all
items to be delivered under the contract. The contractor is to
be compensated for converting the data into the prescribed form,

for reproduction, and for delivery. 1In order to minimize storage

costs for the retention of data, the contractor may be relieved
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of retention requirements for specified data jtems by the
1cont:actinq ofMtcer at any time during the retention period
required by the clause. The contracting officer may permit the
contractor to identify and specify in the contract data not to be
ordered for delivery under the Additional Data Requirements
clause if such data is not necessary to meet the Government's
requirements for data. Also, the contracting officer may alter
the Additional Data Requirements clause by deleting the term "or
specifically used™ in paragraph (a) thereof if delivery of such
data is not necessary to meet the Government's requirements for
data. Any data ordered under this clause will be subject to the
Rights in Data--General clause (or other Qquiéalone clause
setting forﬁh'tho'z.spcctivd tighti'otﬁthc"coéoinmont'and:tho
contractor) in the contract, an& data authorized to be withheld
under such clause wil{”pot be required to be delivered under the
Additional Data Requirements clause, except as provided in
Alternate II or Alternate III, if included in the clause (see
27.404(d) and (e)).

(3) Agencies not having an established program for
dissemination of computer software shall give consideration to
not ordering additional computer software under the clause at
52.227-16, Additional Data Requirements, for the sole purpose of
disseminating or marketing of the software to the public
especially if this will provide the contractor additional
incentive to make imp:ov;mcnts to the software at its own expense
and disseminate or market it. This should not preclude an agency

from including a summary description of computer software
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available from a contractor in any data dissemination programs
which it opera®es, with a statement as to how the potential user
can obtain it through the contractor, licensee, or assignee. 1In
cases where the contracting officer orders software for internal
purposes, consideration shall be given, consistent with the
Government's needs, to not ordering particular source codes,
algorithms, processes, formulae or flow charts of the software if
the contractor shows that this aids its efforts to disseminate or

market the software.

(c) Acceptance of Data. Acceptability of technical data

delivered under a contract shall be in accordance with the
app:optiato contract p:ovxsxon as thuxrod by Subpa:t 46 3, and
the clause at 52 227-21. chhnxcal Data CQ:tification, Revxsxon,
and Withholding of Paymont—-najot Systems, when it is included in
the contract. (See paragraph (d) below.)

(d) Major System Acquisition. (1) In order to assure that

technical data needed to support a major system acquisition are
timely delivered and are complete, accurate, and satisfy the

requirements of the contract concerning the data, the clause at
$2.227-21, Technical Data Certification, Revision, and
Withholding of payment--Major Systems, is to be included in
contracts for or in support of a major system (as the term "major
system" is defined in Section 4 of the Office of Federal
Procurement pPolicy Act, as amended by Pub. L. 98-577), including
every detailed design, development, or production contract for a
major system acquisition and contracts for any individual paret,

component, subassembly, assembly, or subsystem integral to the
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major system, and other property which may be replaced cduring the
service life of the system, and including spare parts and
replenishment spare parts.

(2) The clause at 52.227-21, Technical Data,
Certification, Revision, and witthIQing of Payment--Major
Syséoms, requires the contractor, upon delivczy'of any technical
data made subject to the clause in the contract, to certify that
to the best of its knowledge and belief, such data are complete,
accurate, and comply with contract requirements. It also
provides for corzections of any deficiencies in the data, as well
as for the ability of the contracting officer to request
'tovisions og thg data to :Qthct cnginoering design chqngp; made
dﬁ:ing perfor-mance of the contraét and affecting form, fit, and
function of the items the data.depict. Further included is the
authority for the contracting officer to withhold payment under
the contract to assure timely delivery of the technical data
and/or assure correction if the technical data are not complete,
accurate, and in compliance with contract rtequirements.

(3) When the clause at 52.227-21, Technical Data,
Certification, Revision and Withholding of Payment--Major
Systems, is used, the section of the contract specifying data
delivery requirements (see paragraph (a) (2) above) shall
expressly identify those line items of technical data to which
the clause applies. Upon delivery of such technical data, the
contracting officer or designee shall review the technical data
and the contractor's certification relating thereto to assure

that the data are complete, accurate, and comply with contract
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requiraments., If not, the contractor is to be requestad to
correct the dePTiciencies, and payment may be withheld until such
is done. Final payment should not be made under the contract
until it has been determined that the delivery requirements of
those line items of data to which the clause applies have been
satisfactorily met.

(4) 1In a contract for or in support of a major system
awarded by a civilian agency other than DASA or the U.S. Coast
Guard the contracting officer shall include contractual
provisions requiring, as an element of performance under the
contract, the delivery of any technical data, other than computer
software, relating to the majg:'syqtcmvpr supplies for the major

.sysﬁom procﬁrnd or to be procured by the Government, which are to
be developed exclusively with E;dcral funds in the performance of
the contract if the delivery of such technical data is needed to
ensure the competitive acquisiﬁion of supplies or services that
will be required in substantial quantities in the future. The
clause at 52.227-22, Major System--Minimum Rights, is to be
included in such contracts in addition to the clause at 52.227-
14, Rights in Data--General, and other required clauses, to
ensure that the Government acquires at least those tights
required by Pub. L. 98-577 in technical data developed
exclusively with Pederal funds. In any contract to which this
paragrzaph (d) (4) applies, technical data, other than computer
software, relating to a 6ajoz system or supplies for a major
system, procured or to be procured by the Government and also

relatiag to the design, development, or manufacture of products
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or processes offered or to be offered for sale to the public
(except for suech data as may be necessary for the Government to
operate or maintain the product, or use the process if obtained
by the United States as an element of performance under the
contract), shall not be required to be provided to the Government
from persons who have developed such products or processes as a
condition for the procurement of such products or processes by
the Government,

27.407 Rights to technical data in successful proposals,

(a) Contracting officers may, as consideration of contract
award, desire to acquire unlimited rights in technical data (but
not comozcial or tinancial 1n£o:mation) containod 1n a
successful ptoposal upon which a cont:act award is basod
However, before such unlimited :ights are acquired, the
prospective contractor must be afforded the opportunity either
(1) to advise the contracting officer that the technical data, or
portions thereof, (to be identified by the prospective
contractor) are covered by any restrictive notice regarding the
disclosure and use of proposed information authorized by Subpart
1S.4 or 15.5 (or any agency supplement thereto), and request that
such protection be maintained by excludiing the data from the
Government's rights; or (2) to establish to the contracting

officer's satisfaction that identified portions of the technical

~data do not relate directly to or will not be utilized in the

work to be performed under the contract, and request that such

portions be excluded from the Government's rights,



(b) If unlimited rights to technical data in successful
proposals, as set forth in paragraph (a) above, are to be
acquired, it shall be by use of the clause at 52.227-23, Rights
to Proposal Data (Technical). Any excluded technical data will
be- identified by inserting appropriate proposal page numbers in
the clause which clause enables the identification of data to be
exclbded from the Government's rights, as discussed in (a) above.
Such exclusion is not dispositive of the protective status of the
data, but any excluded technical data, as well as any commercial
and financial information contained in the proposal, will remain
subject to the policies in Subpart 15.4 or 15.5 (or agency
supplements thereto) relating to proposal 1n£orma:ion (i.e., wzll
be used for evaluation purposos only). It thc clause at 52 227~
23. Rights to P:eposal Data (Technical), is included in a
contract, the prospective contractor must be specifically
afforded the opportunity to exclude technical data as set forth
in paragraph (a) above, and the contract file must reflect that
fact. 1If there is a need to have access to.any of the excluded
technical data during contract performance, consideration should
be given to their acquisition as limited rights data, if they so
qualify, in accordance with 27.404(4).

27.408 Co-sponsored research and development activities,

(a) In contracts involving co-sponsored research and develop-
ment wherein the contractor is required to make substantial
contributions of funds or resources(i.e., by cost-sharing or by
repayment of nonrecurring costs), -and the contractor's and the

Government's respective contributions to any item, component,
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process, or computer software, developed or produced under khe
contract are ;Bt readily segregable, the contracting officer may
limit the acguisition of or acquire less than unligited rights to
any data developed and delivered under such contract. Agencies
may regulate the use of this authority in their supplements.
Basically such rights should, at a minimum, assure use of the
data for agreed-to Governmental purposes (including reprocurement
rights as appropriate), and will address any disclosure
limitations or restrictions to be imposed on the data. Also,
consideration may be given to directed licensing provisions if
needed to carryout theobjectives of the contract. Since the
puzpose of thg cqsponsore§ tosegrch,.thcllcqitimth_prop:idtary
into:csés of the contractor, the needs of the Government, and the
respective contributions of both parties may vary, no specific
clauses are prescribed, but a clause providing less than
unlimited rights in the Government £o; data developed and
delivered under the contract (such as license rights) may be
tailored to the circumstances consistent with the foregoing and
the policy set forth in 27.402. As a guide, such clause may be
appropriate when the contractor contributes money or resources,
or agrees to make repayment of nonrecurring costs, of a value of
approximately S0 percent of the total cost of the contract (i.e.,
Government, contractor, and/or third party paid costs), and the
respective contributions are not readily segregable for any work
element to be performed under the contract. Such clause may be
used for all or for only specifically identified tasks or work

elements under the contract. In the latter instance, its use
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will be in addition to wnatever other data rights <lause is
prescribed under this subpart, with the contract specifically
identifying which clause is to apply to which tasks or work
elements. Further, such clause may not be appropriate where the
purpose of the contzect is to produce data for dissemination to
th; public, or to develop or demonstrate technologies which will
be availablc. in any event, to the public for their direct use,
(b) where the contractor's contributions are readily
segregable (by performance requirements and the funding therefor)

and so identified in the contract, any data resulting therefrom

may be treated under such clause as limited rights data or

. restricted computer software in accordance with 27.404(d) or (e),

as applicable; or if such treatment is inconsistent with the
purpose of the contract, rights to such data may, if so
negotiatea and stated in the contract, be treated in a manner
consistent with (a) above.

27.409 Solicitation provisions and contract clauses.

(a) (1) The contracting officer shall insert the clause at
52.227-14, Rights in Data--General, including its use with
Alternate I through Alternate V as may be required or authorized
in accordance with paragraphs (b) through (f) below, in
solicitations and contracts if it is contemplated that data will
be produced, furnished, or acquired under the contract, unless
the contract is-- )

(i) For the production of special works of the type set
forth in 27.40S(a), but the clause at $2.227-14, Rights in Data--

General, shall be included in the contract and made applicable to

data other than special works, as appropriate;
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(ii) Fur the sep?uate acquisition of existing werks, as
described in 27.405(b);

(iii) To be performed outside the United States, its
possessions, and Puerto Rico, in which case agencies may
prescribe different clauses (see paragraph (n) below);

(iv) For architect-engineer secrvices or construction
work, in which case agencies may utilize the clause at 52.227-17,
Rights in Data--Special Works, or may prescribe different
clauses;

(v) A Small Business Innovation Research contract (see
27.409(1) below.)

(vi)A For the management, operation, design, or
constfuction of a Government-owned facility to perform reseazch,
development, or production work, in which case agencies may
prescribe different clauses. (See paragraph (p) below.)

(vii) A contract involving cosponsored research and
development in which a clause providing for less than unlimited
right has been authorized. (See 27.408).

(2) Paragraph (e)(3) of the clause at %52.227-14, Rights in
Data--General, may be deleted or reserved by an agency not
subject to Title III of the Federal Property and Administrative
Services Act.

(b) If an agency determines, in ac;o:dancc with 27.404(c), to
adopt the alternate definition of "Limited Rights Data" in

paragraph (a) of the clause, the clause shall be used with its

Alternate .
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(¢) Imaccordance with 27.404(d), if a ccntracting cfficer

determines it is necessary to obtain the delivery of limited
rights data, the clause shall be used with its Alternate II. The
contracting officer shall, when Alternate II is used, assure that
the purposes, if any, for which limited rights data are to be
disclosed outside the Government are included in the "Limited
Rights Notice"” of subparagraph (g) (2) of the clause.

(d) In accordance with 27.404(e), if a contracting officer
determines it is necessary to obtain the delivery of restricted
computer software, the clause shall be used with its Alternate
III. Any greater or lesser rights regarding the use,
duplication, or discloqq:o.ofv:ggtric:oé computer software than.
those sct-torth in the Restricted Rights Notice of subparagraph
(9)(3) of the clause must be specified in the contract and the
notice modified accordingly.

(e) The clause shall be used with its Alternate IV in
contracts for basic or applied research (other than those for the
management or operation of Government facilities or where
international agreements require otherwise), to be performed
solely by universities and colleges. The clause may be used

with its Alternate IV in other contracts if in accordance with
27.404(£) (2) an agency determines to grant blanket permission for
the contractor to establish claim to copyright subsisting in all
data first produced without further request being made by the
contractor. When Alternate IV is used, the contract may exclude
items or categories of data from the blanket permission granted,
either by express provisions in the contract or by the addition

of a subparagraph (d)(3) to the clause (see 27.404(g9)(2)).
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(f) 1In accozdance wi%h 27.4n4(1i), if a contracting nfficar
needs to have-;he right to inspect certain data at a contractor's
facility or if by an agency generally, the clause shall be used
with its Alternate V.

(g) In accordance with 27.404(d) (2), if the contracting
officer desires to have an offeror state in response to a
solicitation, to the extent feasible, whether limited rights data
or restricted computer software are likely to be used in meeting
the data delivery requirements set forth in the solicitation, the
contracting officer shall insert in the solicitation the
provision at 52.227-1S5, Representation of Limited Rights pata and
Restricted Computer Software in any solicitation containing the
clause at $2.227-14, Rights in.Daﬁa--Gone:al.' The éont:actot's
response will provide an aid in determining whether the clause
should be used with Alternate II and/or Alternate III.

(h) The contracting officer shall normally insert the clause
at 52.227-16, Additional Data Requirements, in solicitations and
contracts involving experi-mental, developmental, research, or

demonstration work (other than basic or applied tesearch‘to be
performed solely by a university or college where the contract
amount will‘bo $500,00 or less) unless all the requirements for
data are believed to be known at the time of contracting and
specified in the contract. (See 27.406(b).) This clause may
also be used in other contracts when considered appropriate.

(i) In accordance with 27.40S5(a), the contracting officer
shall insert the clause at 52.227-17, Rights in Data--Special

Works, in solicitations and contracts primarily for the
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production or compilation of data (other than limited-rignts data
or testtictod-;omputer software) for the Government's internal
use, or when there is a specific need to limit distribution and
use of the data and/or to obtain indemnity for liabilities that
may arise out of the content, performance, or disclosure of the
dat;. Examples of such contracts are set forth in 27.40S(a).

The contract may specify the purposes and conditions (including
time limitations) under which the data may be used, released or
reproduced by the contractor for other than contract performance,
Contracts for the production of audiovisual works, sound
recordings, etc. may include limitations in connection with
talent releases, music licenses, and the like that are consistent
with the purposes for which the data is acquired. -

(j) The contracting officer shall insert the clause at
§$2.227-18, Rights in Data--Existing works, in solicitations and
contracts exclusively for the acquisition, without modification,
of existing audio§13u11 and similar works of the type set forth
in 27.405(b)(l). The contract may set forth limitations
consistent with the purposes for which the work is being
acquired. The clause at 52.227-17, Rights in pData--Special
Wworks, shall be used if existing works are to be modified, as by
editing, translation, addition of subject matter, etc.

(k) In accordance with 27.405(b) (2), when contracting (other
than from GSA's Hultiplg Award Schedule contracts) for the
acquisition of existing computer software, the clause at 52.227-

19, Commercial Computer Software-Restricted Rights, may be used

in the solicitation and contract. 1In any event, the contracting
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officer shail assuce thla:t the contract centzins terms to obtain

sufficient zﬂghti for the Government to fulfill the need for
which the software is being acquired and is otherwise consistent
with 27.405(b)(2).

(1) If the contract is a Small Business Innovation Research
(SBIR) contract, the clause at $2.227-20, Rights in Data--SBIR
Pfoqtam shall be used in all Phase I and Phase Il contracts
awarded under the Small Business Innovation Research Program

established pursuant to Pub., L. 97-219 (The Small Business
Innovation Development Act of 1982).

(m) while no spacitic clausc of this subpat: 1: ‘zequized Lo

- be. xncludod in cont:tcts salcly tat the acquisltion, without

disclosure prohibitions, of baoks, publications and similar items
in the exact form in which such items exist prior to the :cqu?st
for purchase (i.e., the off-the-shelf purchase of such items), if
reproduction rights are to be acquired the contract shall include
terms addressing such rights. (See 27.408(b)(3).)

(n) Agencies may prescribe in their procedures, as
appropriate, a clause consistent with the policy of 27.402 in
contracts to be performed outside the United States, its
possessions, and Puerto Rico.

(0) Agencies may prescribe in their procedures the clause at

5§52.227-17, Rights in Data--Special Works, or prescribe, as

appropriate, clauses con;istont with the policy in 27.402 in

contracts for architect-engineer services and construction work.
(p) Agencies may prescribe in their procedures, as

appropriate, a clause consistent with the policy of 27.402 in
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cantracts for management, 2nera2tion, desjgn, OT censtruction of
Government-owWhied research, development, or production facilities,
and in contracts and subcontracts in support of programs being
conducted at such facilities.

{q) In accordance with 27.406(d), the contracting officer
shall insert the clause at 52.227-21, Technical Data
Certification Revision, and Withholding of payment--Major
Systems, in contracts for major systems acquisitions or for
support of major systems acquisitions. When used, this clause
requires that the technical data to which it applies be specified
in the contract. (See 27.406(d).) ' |

| '(:)' In tho casc of civilian agcncios cxcopt NASA and tho 0. s.
Coast Guard, the contracting officer shall insert the clause at
$2.227-21, Major System--Minimum Rights, in contracts for major
systems or contracts in support of major systems.

(s) In accordance with 24.407, {f a contracting officer
desires to acquire unlimited rights in technical data contained
in a successful proposal upon which a contract award is based,
the contracting officer shall insert the clause at $2.227-23,
Rights to Proposed Data (Technical). Rights to technical data in
a proposal are not acquired by mere incorporation by reference of
the proposal in the contract, and if a proposal is incorporated
by reference, Subpart 27.404 must be followed to assure that such

tights are appropriately addressed.






