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t . Background

nTechnical data tl are recorded intarmation of • scientific: or
technical nature that pertain to a product or service. The term
does not include data incidental to contract administration such
as tinancial or Jnanagement data. Some technical data are very
sensitive, other data are not.
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Government aqencies acquire Jnany kinds of technical da~a in order
to carry out their missions. For example, they may us. the data
to obtain more competition a~ong suppliers, to ensure loqi.tic~l
support, or to pUblish tne reSUlts of research etto~8.
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In addition, industry has complained that the Government throuqh . ~(

its leveraqe as t.he major or only buyer ot a product has toreed ~~~
cont.ractors and subcontractors t.o give up their propri.tary ~:
interests in technical data even when ~h. data were developed __.·';­
ontirely at private expense. In addition, industry has '!i'
complained that qovernment agencies have inconsistent polici•• -; ·
and practices as to t.he acquisition ot technical data. .:~

11:.;: ,

A major complaint ot the Packard commi.sion was that the ~ .
Government overreacted to reports in 1983-84 reqar4ing .xc.8siv. ~;-;L; .
prices paid tor some items by requirinCJ contractors to deliver ~.~,

technical Qata to the Government even when no specific n.e~ for
the data existed. "

However, when aqenciesa,cquire the riqhts to t.echnical data t.hat - .:': '
exceed their needs, contractors 1\\ay lose the incent.ive to develol) . , '.
Government funded teChnologies tor c01'R1'l\ercial purposes. It th•••, ; ·"' s: -,
data are made available to all, then there may be no advantaqe to ,..!.~'

~~~u~~:. contractor in trying to exploit commercially the r.aaarch ~:~;
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;..~.",Ef f orts To Revise Governme.ft Technical Data Policy , :~,~

)If! ,

Both Congress and the Administrat.ion have recently taken steps t.o .. ,
develop a more uniform approach to the acquisition ot ~.chnlcal c ~

data an approach more consiseent with t.he Pre.id.nt's - ­
Memorandum on Patent Policy issued on Pebruary 18, 19831 and. ar. -,
ll\ora conducive to e01M\ercializinCJr••earch results. Tht patent '.. ­
pOlicy memorandum encourac;res .gencies to promote the utl1ization <:'

." . of inventions arising from federally-supported research and ,·17
develop~.nt efforts and g'enerall!¥ allows tirms 'to retain title to ~, ~
inventions to use them for commercial purposes I •• lonq aa th. " <
Government can retain a license to use the inventions a. well. .
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The President's January 27, 1987 competitiveness Initiative
directs the Department of Detens. (DOD) to accelerate its effort.
to promote the commercial u.. of technOlogies developed under DOD
contract. The Initiative states th.t the Administration will
implement a policy to help commercialize non-patentable results
of Federally-funded research by permitting Federal contractors to
own software, engineering drawings, and other technical data
generated by Federal contracts in exchange for royalty-free use
by the Government.

Alonq similar lines, Executive Order 12591 of April 10, 1987
reads, "Under policy guidance prOVided by the Office ot Federal
Procurement Policy, each department shall cooperate with the
heads ot other atfected d.epartments in the development ot a
uniform policy permitting Federal contractors to retain rlqhts to
software, en;1neerinq drawinqa, and other ~.ehnical data
developed unde~ contracts in exchan~e for royalty-free use by or
on behalf of ~he Government." - '

1inally I amendments oftered by Senator Dixon of Illinois and
enacted 1n the 1988 Defense Authorization Sill, attempt to
protect con~ractors' proprietary riqhts by requirinq that
regulations be written to increase the Government's protection of
technologies developed using private contractor resources. Rather
than the Government's simply demanding technical data developed
under a Federal contract (even it only partially funded by the
Government), this law provides that this issue should be
negotiated between the parties.

The attached describes some of the commercial benefits resultinq
from Federally-funded research and development.

Some Benefits Of The Commercialization or Federally-Funded R , D

The Federal Government will spend over $50 billion tor research
and development (R&D) 1n FY 1987, slightly le.s than 50 percent
of the total national R&D investment.

Innovation, invention and technical change are the driving torce.
of economic qrowth and hence employment and earnings growth. In
addition, to the extent that the technical changes reduce
production costs, our ability to compete effectively in
commercial and military markets with foreign firms will be
considerably enhanoed.

A critical factor in sustaining our livinq atandards and level of
employment is our ability to advance from basic research to
commercial innovation and development more rapidly than we have
in the past. We must also make more eftective and etfieient use
o! our research ~ase, inclUding the research funded directly and
1ndiractly ~y the Federal ~overnm.nt•
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Federally-funded R&D also encourages privately-fun~ed R&D. In
about one - t h i r d of the cases studied, firms invested their
private funds in projects identified during the performance of
Federally- f unded R&D projects. The lik~lihood ot such spin-offs
was found to be enhanced considerably it the firm helped to
formulate the ideas on which the proj act was based. (National
B~reau of Economic Research, 1984)

Examples Of Successful Transfers O~ Federally-Supported
Technology

o NASA technology that was developed to send and rece i ve
coded instructions and information from unmanned
satellites has been transformed into a medical deVice,
the programmable cardiac pacemaker, that allows a
physician to reprogra~ the pacemaker without surgery.
This not only reduces riSk to the patient,' but allows
tor optimum use of the device based on changes in
physical condition.

o NASA "metall ization ll technology, which involves coat.ing
of materials with a superfine mist of vaporized metal
to create a toil-like effect, used initially in
satell i tes is now wid-ely used in the manufacture ot
emerqeney blankets.

o NASA aerodynamic computer analysis and simulation
techniques were applied to the design of the 12-meter
yacht "s t a r s and Stripes" that won the America's Cup.

o DOE materials research developed a new class of
fl inteI1!',etalllc compounds, II which are part metal, part
ceramic ? these are now being USQd by the American
machine tool industry to make machine tool bits that
are superior to foreign-made bits. This same material
will soon be appearing in heatin9 elements in
appliances to make them last longer.

o DOE research led to a new way to remove nitrous oxides
from d i es e l and other eXhausts. A new company has been
formed to exploit applications of this technology.

o DOE research to aevelop isolation technique. for
nuclear waste burial sites has resulted in a method to
incorporate controlled-release herbici4es into
materials USQ~ for a variety of underground
construction needs. The mat er i a l s eftectively limit
root growth in a localized area without killing' the
tree or plant.

- "'-- " .... ..-...
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o In 1979 , t~ Ass istant Chief of Naval
Re search ( .:Jr Patents and. Patent Counsel tor
t~ 1 Navy ~ st 1mated that no more t han one out
c tive :;' ,! Qnt 1ons in the Navy's portfolio of
PQ ~entg re d e v i c e s appliea~le solely to
1r>i : i1:.a ry .s e . Government-financed r e.search
a n4 dev~lopment has applications i n the
f ields of medicine, c hem i s try ,
e om~unicat i ons , transportation; enerqy,
envir onmental control, safety, conservation
a n d me t a l l u r g y. For e~ample, u s i ng
F~Qeral ly- fundQd techniques, companies havQ
developed f or c ommer c i a l use: ~loo~ p~essure

monitors , gasoline aClditives, underwat e r
ad hes i ve s , oil spill recovery techni~1~5 ;

no I s e ~ \,lpprEl s sors I waste proeessinq and. a.i r
passenger safety.

St s tUB

'oot.h 't h e f)~~HA;r;·tment o f Oetense requlatory council and t he
C i vi~~an Agen c y regul ator y council have raeantly pub : i s t~d

reg ',.l 1_ atit.D~ on t .e c h nica l d a t a . Al tho\.lgh t he Defansll De pa ': ::':Jn.' , '~

r e s~ l ation comes c l os e r t han t he other t o encourag ing contra ct0 r ~

': 0 ret a in acme r ight s i n da ta , neither imp l e me nt s p c : i cie s ~ l ·~. t

are f 'J. l : y cons i s t e nt '~iith t h$ Packard r e c o1iU'!\enda t 1. on£1 , r'e ;. .::. nt
Pres id a~tial p o l i c y d o c u me nt s , or wi t h t he 19Sa Ce t~nBS

Author i 2at i on Bill.

OFF? , wo r k ing wi t h OIRA, h a~ recent ly approved thQse r u l e s under
t h e Pap~ r'nf ork Reduct i on Ac t. , but o n l y for a limited pe r iod (unt i l
I·ia r c h 198 8 ) . Mere';Jve r " ;"rS tas ked the regUlat ory counc il s to
;; ~ ;:':ide "by t h a t t iIT,~ i:i, s e t o f 9'overnment-wi de r a gu la t i QLs,
CQnS iB~ent wi th the poli~! document s ,d e s c r i b e d e a r l i er .

WB hav~ .baen \ior :;: ~ : '; ;j' ~' :;]1$1\ t ':' >d Depa rtme nt of De f~ h.s e: ar.d the / '
De; ~ rtme~t o f Energ y t . 8v ~ l o~ Q dr a f t pol i cy d oc ument (Ta b 2)

wi ll provide t h8 bluep : ~ ~ f or t h e regu l a tory chanqeB
,. ~c; :3 E ary 4:: : ' me e t. t hQ Pr e s ident's p c l Lc V ' i:" t Ma t n provi s i ons of
c t t h e dOQ~~8~t a r . a s t o l lows:

o 7he Go v . r nme n t 'c a c qu~ ~it i o~ o f t a c h n 1 c a l data
d ~ve l ap8 i using G0ver~mant t u nds ~~ ou ld be limited
·",.lH;~n e t h e r a v a i lab l e ()p -r.i o rl s '.Lil 1 S , ' c' l~',;; i t the agency to
mee~ its n e e d s with ou t d ama g i ng t k ! ~ .~marcial value of
t h€$aata.

o ! f ~ ~ ~ h~ i c a l da t ~ that a re deva l o~~d at private e~p.n••
a r t, t e, b$ us ed i n the per f or rr,a :ic a of ill contract., the
c c . ~ j: ' ,\ c t ;.) r s h ould b ~ requ i r s d t o declare that such
d a t a ~j : l ~e u s e d an~ specif i ca l ly identity those ~ata

be f c :::, €: '::1'1 8 cont r a ct agreement i~ completed.
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o As part ot the Qvaluation of responses to a contraet
&ol1citation , the Government should con.i~.r t h e full
costs ot the item over its servioe life, inelu4inq the
costs o f reprocuring the item or any parts of such
item.

c Technica l da t a developed at private expense should be
required in a contract ~ when such data are
n e c e s s a r y for emergency use, installation,
ma int e na nc e , overhaul, or repair ot an item or for
nat ional security reasons.

I n ot her c a s Qs , the Gove r nme nt may negotiate to obta in
s u c h e ata only wh en other options that pr cv i de 't he.
lea s t 4 ama ge to t he commercial use of the dat.a wil l
no t me a t the agency's needs.

o Wnen t he development ot an item or process i~ Who l l y or
part ial ly funded by the Government , eo CI ' , n ~ C:· h,et. t.ha t
~gT~i res de l ive ry o f the technical data 8ho~~d , pe c i f. y

~ the Gove rnment wi l l have royalty-free use o f $uch
~" ca . He'tleVer , the contractor will be acle t o

!'et ain Ct)w.me r c i a l r i ghts to data that d o net need -:0
b e pUb l icl y d i scl os e d to meet the aqency'g ob jecti ves .

.... •~



Draft Technical Data PQlicy

I. SUMMARY

Cone :L ;;; ~Tt v,ri L~i"'t 1 the Pre sident' a February 18 f 1983 M" ~ ' ~ '\dU1t'l

on Pa t t s and the Execu t i v e Orde r 1 2 ~9 1 , "Pacilitat i ng A _ _s to
S•c i ,'1i " ;: <'; a nd Technol ogy, II t h e Gove rnment in order tCl e ncour age
t: $;~(: :~ :1c<L :;.g ic a l develop me nt must protect techn o l ogy de:v(~ l op ed at
p rivat;s expens e and p romot e t he c omme r c i al ;~pp :' i ,;.; a t "l cln of
~ed . ra l ly fu nd e d r e s e arch by permitting . : 1 ~ ~n~r~ct o:s

ard l e s s o f size to ret ain the rights ' t o ~c a l data
18v 8 1 ~ped unde = Government c ont r act , in exchange t~ t ~e1a l ty- free

us e c.; f s uoh data b y or on behal f o f th. Qovernmetlt .

'I'!':. f ':; ':;, vert".J\ll~ nt ' s p olicy r eqard i n9 technic
;i 1.11;:1;o,a :r ., z ed as fol l o'w's:

Ri g hts i n tech nic a l da t a belong to
t h ~; t t .ems , compone n t s I or proces s e s
r'.. :,,:"j,v a t e expe n s e .

.:}:. 'I'!:nen

:J::: &s s, oth e r .. La a requi r ed by s t a"::: \:l t e a . .' c:::i f i e d L i
(c a oLi.c Ltat ion , t.he Gov e r nment mu s t n ,agD ~ ·d :,B and enta l"
;,n t.- o a c ontract to a c qu i r e t echnic o' l da t.a. :t· ~ 1 8t. t rig t o
it e ms i c omp on ent s, or proces s e s dav~ '·.. : J: '!> d ~,t :p r iv~ t~

itxpens e .

Unle s s otherwi sQ r e quire d by s t atute a nd SP61::: . ::~ .: . j Lr, a
s o l icita t ion, a contra c t o r may not b . r& 4~ ~ r~~ ~o

prov i d e I sell f or ot herwise rell nq-..1iBh 1"" 9 h L ;'; i n
i ' e c h n Lc a I data p ertain i n g to a n i t e ro, c () jl; ,p ¢h~ !",":: ) ¢ r
pr0ce s s developed at p r i v a t e e xp e r.s e ~ s i$ c o ndi, r. i ':' ~. -:«
.bein g res p o ns i v e t o a sol i c itat i f) t"l cr ~o ~; a e cne ~1

f o r 't h e a wa r d or per f ormance of a Cidn t -,.- ,'> .

t, _: .. Whe n t. h a development o t an i t .em, c omp onen t f G1:: ~n'scess

j,s wh o l l y or part ia lly .f und ed by thtt c; c;,v I2: .,,'fillh1:,it. / a
'~; (; " : ; z. .::: t t h a t reCf<.li res del i v ery of ":ac:-Lf.ic~.l data
r e : Ht i'g t o that item, c ompo nent or preces s B~ou ld

ap.ei r y that:

~ i l The GOV6rmn~nt wi l l have roy~lty ·~f:CQ~ '., ', '" ') 'f I$ uch
techni r:: ~l d a t a 1:y o r on b eha l f of t h e ;,,;.)"d H·r ,m.gn t ;

( i.:l.) Th~ c o n tra c tor wil l be: per::.n ttt~ 1 t') f' ...t~~. i n

. x c l u a i v e commerc i a l r 19h'ts t. o suci. ) t:t;H.,'~ nnic~ ::, d a t a
tha.t d o n o t hav e to be p .,;,b l t r::: ~ ! d.i s c l o S 1'ir.d to Ir,• • t
t h e agency-I s spe cit' i c a l l :y i d a n t i f i iid needs.

(4 ) ThE: '~; ',-: · -· a rrnn~,.,rt shall , Ln ~ !- :' i ;>e< l :y !I:. ~ : l. ner , identity its
"t: 1f' 1: ! 1 C ': -a n ee d s ,and ~~ C::'f, ; i r a <i nn u a e techniCAl elatA
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to meet its specified needs in a way that is least
d amaq ing t o the contractor 1 s identi tied property and
economic interests.

Thi s pol i cy is not intended to impair any ri9ht ot the United
s t a t e s or any c ontra c t or with respect to patents or copyrights or
any oth~r righ t in t echn ical data otherwise established by law .

II. GENERAL INTENT

I t is rlec e s s a r j f or Government agencies I in order to carry out
t he i r missions and programs , to acquire or obtain through
c ont ract s a CC8s s t o many kinds of technical data. Government
agenc i es may need technical dat a in order to obtain compQt ition
among 8upp l i e r s; me e t ac~~is it ion needs; ensUre l ogistical
support; f ul f i l l c e r t a i n respons i bi l i t i e s tor d i s s e minating and
p ubli ~ h i n 9 the r e su l t s o f r~search , developme nt, and
demc net.r-a t i on act i v ities ; fulfi l l international a g r eem e nt s : and
meet other prog r ammat i c and statut ory requirements . These ne~ds
s ometim€s may exc~ed t he needs ot commercial cus t ome r s .

\:, ('·;J£lrnme n t support o f sc ience and technoloqy is necessary for a
s~rQn9 de f e nse , f or e f f e ctive and efficient Federal procurement
,:,f g o od s and s e rv l c a s , f o r tho. intornationa l c ompat I tiveness of
,,'i o'Cr.esti~ 1nduatrj I f or t h e h e al t h and well-being or t he U. S.
c~t~zenS t and f or a heal thy U. S. oeonomy. The GoVernment must
al s o in~apprQpriate c a s e s e nsure that the beet techno l og ies are
readily avai l a:b l ~ ana e nc our age its contractors t o u s o pr ivate
Ln i t.Lte c i ve a nd pr i va t e r e s ource s to .atisfy Governme n t needs .
Th i s i s par t i cularly t rue i n t h e c a s e o f i nnovative ::lon t r a c t or s
vho i if t h e i r r i gh t s i n technical da ta are scrupulous l y
p t' (> t' ~ ct ~d , c an. be e ncour a g e d t o develop at p rivate expense i t ams I

r: :>Tj"i(Jnen t s , or process es t ha t may be usefu l to the Government .

The g e ner a l pub l i c a nd goverr...merrt contractors have substantial
a nd r esp e c t i ve i n t e r e s t s in technical data resulting from
COVerht1ent c ontracts a nd trom pr i v a t e i nvestme nt. Th e publ dc
'J;g e ~ t~chnical dat.a fo r r ...s.aareh and dOVQl opment. of c ommercial
pr¢duc~ 3 , bas i c resea r ch , a nd p ub lica t i on s that d isseminate new
~ d e ,.:i ~ t o int~restad p a rt ies . As a result, the pub l ic h a s a
§ubstant i a l int e r e s t and inve s t me nt in the effective and
eff i c i 8nt use o f t echn i ca l data developed under Government funded
ccn t r act.a . On the oth e r h a nd I a c ont r ac t or has an interest in
protec~ l ng its p r iv a tel y d e v e l op e d teehnica l da t a from
~nguthQri z ed use ; d~p l ic~t ion , or d isclosure to avoid compromise
e! ~CQnQmic i nt ere s t s an~ propert y rights tha t coulct jeopardize
i t s c omme r c ia l posi t i on and i mpa i r the Gov e r nment's ability to
mee t i t s needs tn t he mos t cos t-ef f e c t i v o ma nner pQ.si~le.

Fi,nal l y , a c qu l s t i on , ma i nt e na nce , and handling of technical data



in t he vast quantities generated by modern teehnoloqy is costly
&nc;i bur d.ens ome to the Covernment and industry alike . Further,
when the Government acquires rights in technical data or
t echnica l data containinq commercially valuable information that
i s p r opr i e t a r y t o a contractor, 1t assumes an obliqation 'to
pr ot ec t such technical data from unauthorized us~ and disclosure.
For t has e reasons alone, the Gove r nme nt must effectively control
t he extent and nature ot its aC~l!sition of technical data.

ThUS , t h i s Federal pOlicy a nd its ~ementjng replJations ~
r egar d ing t h e acqu i s i t i on ot t.chnica~aata and rights i n
technic a l d ata must strike a balance among sometimes competing
i n t e r e sts . The ob j ect!ves ot the Federal GoVernment I S policy
regardi nq technical 4atA ar. to:

( i) !naura t.hat agencies i n a. timely mannar identity and
acqu ir.e only such t echn i ca l data and X'i~ht.s in such
data a~ are needed t o fulfill the i r mi~sions and that
they d o so in a manne~ that i s the l e a s t obt~siv~ t o
t he contrac t or ' 5 economic a nd proper t y intere s t s ;

(ii ) Encourage contractors to commerciali~ e

dQvel oped under Government oontract !¥ ;

(iii ) En c ourag e private rese a r c h and development activities
and the use of t he bast technologies by recognizing
rif.1h t s in t eehnica l data developed at private exp~nse

and protecting such data;

(iv ) Encourage broad pa r t i c i pa t i on by qualified contractors
i n Government prt i\{ !: ,' ms ;

(v ) Ensure c os e-e t t ect i ve Gov~ - - rment procurements by
r ecogn izing the ful l long t ~ 05t ot these actionS i

(v i ) Enab l e rH~;:~"i c i e .s to provide f e ,- t.he appropriate
d i s s emi na l:l.:m and us e o f technic?:i 1. ') .va to which the
Government has royalty-tree use.

I I! . RIGHTS IN TECHNICAL DATA

Dat a D~yalQped at pr ivate ExP.nsl



Unless otherwise required by statute and specified in a
sol icit a t i on , the Government must negotiate and enter into a
contract to acquire technical data relatinq to e.n item,
compone nt , or process developed at pri~ate expense. Unless
otherwise permitta4 by statute and spacitied in a
sOli c i t a t i on , a contractor may not be required by the
Government t o provide, sell, or relinquish technical data or
right s in such technical data as a condition of being
r Qspons i ve to a solicitation or as a condition for the award
or performance ot a contract.

A c ont r ac t or who develops technical data and doeuments that the
da t a wa r e deve l oped a t pr ivate e~.nse will have fUll ri9hts in
those dat a . WhQn pr ivately deve l oped data are to be used in a
Goverr~ent contract, the contract or must declare the use of
pri vatel y developed data be tor e the contract agreement is
c omp l ete d . Toe Gove rnme n t may Challenge in a t i mel y manner the
r ights in t e chnical da t a asserted by the owner (s ) o f the data.
A s part o f this Cha l l enge , the. Government wil l prov ide to the
owner (s ) speci r ic written evid ence of reasonabl e d oubt as to t h e
cu rren t validity of a ny asser t ion that the techni ca l data were
devsloped at private expense.

w~en t he dQl i v ery of techni cal data pertaining t o an item,
c ompone nt , or process d eve l op e d at private expense i $ neces s a ry ,
t h e agen c y shal l inc l udQ a s a n express c ont r a c t pr ov i sion any
l imi t at. i ons or restr ictions on t he Governme nt's right t o d isclose
t he t echni ca l data outside the Gove r nment so as not to compr omi s e
e c ont r act or ' s property rights or economic interests in the data.
~~ere t he Government wou ld be permitted by statute to dis c l os e or
d i s~r1bute technica l data developed at privat. expe ns e, the
a gency should spQci f i ca l l y identify such da t a and the
c orre spond i ng d isclosure or di s t ribut i on requirements in any
s olic i t ation and any subsequent contract with the owner(s) ot the
t echnica l data (or i t s des i gnated representative1 .

Data pevelQP. d with Goyernment lunda

When the development ot an item, co.ponent, or process i.
Wholly or part l ally funded by the Government, a contract
that re~~ires delivery ot the technical data relating to the
it~; component or process should specify that:

(1 ) the Government vill ha.ve royalty-free use at such
technical data by or on beha lf of t:he_ Government,
and

(11) the c ontr actor will be pe~ittOd to retain

. _.
... .... &11.....



exclusive commercial riqhts to such technical data
tha.t need not be publicly 4iselosed in order to
meet the agency'. specifically identifie4
objectives ..

Unl e s s prohi~ited by statute or for national security reasons, an
agency s hou l d a l l ow t he contractor to retain exclusive commercial
rights i n the t echnical data requ i r ed to be delivered that need
net be d isc losed public ly t o me e t the specific needs identified
by the aqency.

wne :t"e an agency would be required by statute to disclose or
d i s s e mi n a t e techn ica l data , the agency should not impose
limita tion s 'or r e s tr i c t i ons on t h e contractor's r i ght t o Also use
t he tech n i cal data ter i t s own commercial pu rpos e s (unless
specifica l l y prOhihit ed f r om doing ao by statute or f or national
security re~sons).

Th i s should b e a ccomplis he d by : (1) permitting contractors to
establ i s h exclus i ve c ommerc i a l r i ght s to technical data developed
under t he c ontract, a nd ( 2) l i miting the Governmentt s right s to
pUbl iSh or di st r ib~ ~a t he data . The agency should ident ity as a
s pec i f ic oontract itam such technical data devQloped under
Gove r nment c unt r act that t he cont r a ct or may use exclusive l y tor
c o mme x cie L p u rpo ses. This s houl d be completed duri t'dJ t h e
t" € :;; ,', \ l':'(:h and dev el opment phas e. of the contract under wh i ch t tl .
t g c h n i,:,.;\l d a t a a r e deve l oped . ! n al l cases t he agency ehcuLd
s t .ri v e ~ ~, obt a i n t he necassar'j t e chn i cal data to meet its pr cgr azr.
ne e d s i 1 a manne r t ha t i s least likely to damage t he contractor ' s
e C C 7 c';!n r c i nt oarest &. Th.e agency should deter deliv~, ;"'" of the
t echn i c a l d a t a u n t i l the ne ed i s clearly defined.

Th8 contra c t or ' s e xc lusive c ommer c i a l rights may b e ma d e subject
~u§ a §p~ci fic c ont r a c t i t e rn to reasonable time l i rni t a t i on3 t J
~n ;; u r€ t h a t t h e t @c h n i c a l d ata are not g 'q.:: p r e ssad 01.: abanccnad
a r;:~ t:i>~. t c xrie r int e r es t ed parties have the (' {" lo r t u rd . ( ' to use t ;',9

t."'<.: h ;-:,u:::al d a ta fo r commerc i a l purpos e s . T j ·. ,,-: ~ limit .~"ions in ·u,;~

Go varr;.;."n f"di t s hou l d be de t e rmi ned in part '":"; }' the ..; ontractor " .:'~

cc!!t t' i "t;\i ':::.ion to t hG d e va l " pment. ot the tec hn i ca l data as well as
an "'~B 8B 6ment of the pot~I~' t;i a l net social benefits that may be
~rov j,Qe d by an expana i.on of c omme r e i a l opportunities to ot he r
part ies.

'iee e!""',', appr op r- i a te 1 bas ed on the c vnt r aetor'. eontribut <on ; the
" ~0nc i8S may neg Qt i a t e a s part of t he c¢ntract for devel opment ot
:.Le t e c hn i c a l (~ ata a ny rcy~l ty paymlilnt s or reeoupm.nt t o the

: ~r~ent ba~ ad on comme r cia l s a lea of th. item, eomponent, or
.a a s to '\l 'h ': , :rl t h e tac hn i ca l d a t a pertain •

• I ......11 1la 1. .J l- ~ il " _ _ ~_ IIIL..J.... L~ C1l ...L



IV. R!~HTS IN COMPUTER SOFTWARE

The see basic pOlicies set forth in section III with
res pect to teehnical data also apply to computer software.

Bec a u s e , howeve r , c ompute r software is also an end item
del ivarael e in i t s e l f , particular care should be taken in
s ps c itying agency needs for c omputer software and ~ocumentation

a nd a s s ur i ng that the soft wa re i s to be fur nished, with attendant
right s r~garding i ts use a nd d i s closure, so that agency's program
ob j ective s can be achieved .

Prio r t o contract , t he agency to maximum ext.nt po~sible should
ident ity and a c qu i r e any computer softwar. developed a t private
e>~ensG that may be ne eded t o f ul f i l l c ontractual requi rements.
Wher eve r p r act ical, to ensur e adequate access to s oftware
dOCllm9ntat i on and tools , t he age ncy should s ecure r i ghts by
eithe r ent er i ng i nt o escrow agreement s with the contrac t or( s ) or
ne~et idt ing rights that wou l d al l ow for competitive maintenance
and ~nhancement of t he :;oftware . The agency, t o t he extent
pcssibl~ f s houl d limi t t he Gover~ent ' s rights in computer
s oftwara t o a license fo r a s peci f i c application or s ite(s) ana
th~reby a ch i av e a cost-effect iv ~ procurment .

In a ddition, in r ec og ni t i on of s t anda r d commerc ial practices in
cont ract i ng t or comput e r s oftwa r e, agencies in a ll c aSQS should
a q ree i n the contract to r e s t r i c t the use and disc losure to
sp~ci fied site s , l ocations, or des ignated c omput e r s within the
c.c" ~rrttn$ n.t or those acting on beha l f of t h e Government. Where
aget'i. CY pr ogr am needs would r equ ire a more expanded use and
disclos \!re , such r equ irement s s houl d be specificall y identified
i r'! t he c ont r ac t a nd fa i r a nd r ea s onatll e compensation shoul d be
prov i ded as a ppr opriate t o the o~~er ( & ) f or such us e s.

V. GOVER..tofMENT PROCtJREMENT OF TECHNI CAL DATA

One o f th~ ma j or ob j ec t i ve s o f this poliey is tQ ensure that the
Gov e r nme n t procurement i s c os t - e f f ec t i v e , i.e. , that the
Gcvernm~nt c an meat the s pocifi ed performa nce requirements ot
each procur ement at t h e l owest long tQrm c os t . To ensure
compet i tive procurements ; the Governme nt s ometim&s must negotiate
to a cqtlire a nd pr ovide t echnica l data pertaining to an i tam,
eomponent , or prcce s $ t o i t s potent i a l contractors. However, a
dQcis ion to nagot ~ at~ t o Acquir e techni~al data, althouqh it may



in some cases enhance competition, will not always result in
cost~.f fect ivQ procurements when considerin9 the full long term
c os t s t o the Covernment. FUrthermore, the acquisition ot
t echn i cal data may also unnecessarily destroy the property and
e c onomi c interests of the contractor and stifle the development
of new products f or the comme r c i a l and government markets.

,Be f or e negot i a t i ng to acquire technical data, an aqency should
ass e s s ~hether the expected s av i ngs from reprocurement using the
t e chni c a l data relating t o an item, component, Or process are
l ikely to e xceed the f ul l c os ts of acquiring such data, including
a dd i t i onal c osts t o the Government, or the costs of other
alter nativ e s t hat will meet t he sp9citied pertormanc& objectives.
~~en th~ expect e d c os t s o f acquisition ot technical data exceed
th& c ogt a of other available a lter nat i ve s , the agency should not
ac~~irQ t h e taehnical data from i t s contractor .

To e n s ur e cost-effect i ve procurement and satisfy the other
objectives ot this policy, a n agency, unless otherwise r.quire~

by s ta t ute , s ho uld not ac~~ira t echn i c a l data it:

( i ) the need to reprocura the item, component, or process
rela ting to t he t echnic~l data is not clearly
id.ntitied;

(i i) the i t em, c omponent , or process is sold in significant
quant i t ies in t he commercial market1

( i ~i ) the techn i cal data are not essential for the production
of an it~m , o r c omp on e n t Qr ~ha UG. of a proce55i

(1V) A commercially available
alte r native will meet
objectives1

or a read .i. ly
the sPQci r :...d.

intro<1ucable
performance

( v ) pertormance specificat ions or samples
i t em or c omponent o r demonstrations of
p r ovi d e SUf f i cien t information
contractors ; or

of the or iginal
the process wi ll
to paten t i ~.:i

(vi) t he c ont r actor deve l oping the technical data c an
est ab l i s h t h e nece s s a ry compet i tive sources ot supply,
such a s thr ough ~ irect licensing or nondisclosure
agreements.

~~en the ac qu i sition of techn i cal data is necessary , the agency
may negotiate t o aoquire an~ us e the teChnical ~atA_to meet its
speci fic pe r f ormance nee ds i n a mann. r that is least dama9inq to
t he o~~~r( s) i dentified property rights and economic interests.



!f the agency needs rights in technical data relating to an item,
c omp onent , or process developed at private expense for
r@pr ocurement or for further research an<1 development, then it
may negot i a t e to acquire such riqhts from the owner (5) of the
t eChnica l data (or its desiqnAt.~ representative] as a separate
contract in a manner that is least Obtrusive to the owner(s) of
the data .

To ensure effective and efficient production , operation, or
reproc ureme nt; the Government should identify and negotiate to
a c qu i r e a s earl y as possible in the procurement process such
r ight s i n techni cal data as will be necessary for initial a.nd
s ub sequent pr oduct i on of an item or component, or tor s@sequent
dev e l c pme nt of an i tam, component, or process. In eV!i\ l ua t l ng
r~SpQn$EH3 to its proposal s ; t he Government should c on :,,' ,J ,:i 'r: the
f u l l c c at. s of proc uring t h e item or component ov e r th ~·" . '. ! . of
the system.

When the d.vel opre~nt of an item, component, or process was funded
Wh o l l y or part i ally by the Government , the agency may also
nego~iate wi t h the developing contractor to enter into any
agreemen t s n e c e ssary f or future competi t ive production or
repr ocurament needs . These agreeme nt s should be completed durinq
the r e search a n d development phase of the cont r ac t under which
the t echnical data are developad and m~y inclUde at the request
of a ny - l i cens ee the right to purchase techni cal assistance .
Pa)~ent s hou l d b e provi ded t o the contractor in accordance with
t he COgt~ of ma i nt ain i ng and pr oviding such ••rvices as well as
t he cont ractor ' s contribution t o the dev.lopment o f the technical
data . The Gove r nme nt may a lso ~tipul at. that the developing
cont.ractor l 9 excLue i ve c omme r c i a l r i ght s may be tQrminated i f
~hat c on t r a c t o r f a il s t o i mp leme n t contract ual aqrsQments to
p r OVi d e t$chnic~ l data t o de s i gnated cont ractors as spacified in
the agre~x~;~nt~ .

ii'Lrcu.q h t he i r c ontract s with the Government , prime contractors
,,!'. l,:~ be r e s pon a i b le 'C:·!' f l owi ng down to its subcontractors t.he
a pprQpr i a t H prov Ls i o r c f t.h i s pc!1icy . Prime contractors and
h i ghe r -t i e r subcont.r ~, ' t ' : ; , s ha l; not use their power to award
s ub contra c t s as e ccncnn l flv arag e t o acqu i r e rights i n the
techn ica l data ot thei r />;ontrac tc, l' ~ 1: :::. :t their own use or the
use of . t h e Go v e r nme n t un l ,~ >£; ." ,::' :::h ~ :t:"W .i ~H~ e\ut.ho r i ! ed by this policy .
Accor d i ngly f t he OW'!1ar (s j ,':'i ! t he t .chnical data may furnish
r i ght s i n t echn i ca l data, d i '/"'<&ct.ly to the Government rat he r t han
t hr ough t he pr i me c6ntracto~ "

VI . DEFI NITI ONS
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"contr actU means contract and subcontract.

"cont r ac t or II means prime contractor and s~contractor.

"Comput e t' program" means a se r i e. of instructions or stZltements
in a f orm acceptable t o a computer that are designed to c aus e the

' c omp u t e r to e xecute operation (s ) I includinq operating systems ,
assemb l e rs ! compi l e r s, interpr et er s , data management systems ,
util ity progr ams ; sort-merge progr ams , appl icat i ons programs,
ma i nt ananc @/ di a9nos t i c progr ams, and the like.

II Comp u t e r Software" means c omput e r programs and software
docum~ntation and manua l s .

"T. chn i ea l Oata Oevalope~ at Privat e Expense" :

The t erm u<:1*veloped lt in t he phrase "technical data developed
at privata expe nse" me a ns that the i tem, c ompone nt , o r
proc e s s to whi ch the techni c a l data perta in : (1) exists ,
and ( 2 ) i s work a ble or has been analyze4 or t ested
su t ! i c i e n t l y t o ~QmOnstrat4 to reasonable p*op1e skilled i n
th~ app l i cabl e a r t t ha t it has a r e a s onabl e probability of
wo r k i n9 genera lly as i ntended ; in or d. r to be developed the
it~rn , compone nt, or process does not have t o be offered t or
sale or r.~ueed to practice .

Th~ term "private expens e " i n t.he phrase " t ochnica l data
d eve l op e d. a t private e xpense " means that the cost ot
deve l opme nt o f the item, co~ponent , G~ pr oc e s s i n whi ch the
"':Gchn i c a l d ata are embodied h a s not b :cl <~; t, pa i~ i n whQle or in
part by t he Gove rnment and t hat sue r. deve lopment was not
r ey. ..l i r ed as an olement or performance under a Gcve r mnent
contr ac t . Gov ernnu! n t ~ponaore4 independent research and
dava l opment a ~1 b i d ~ propos~l cost~ ~nd payme nts to the
COj';tl~ac t:or f C'r' i rid ' '< ' ~ c cs t.s incur red under a Gove r nment
eCH',"' \'ac t a re ;k ., {. :>naidQr ed Government lunds .

" Ex c i 'us i~"o/ i:, ~' om.1!te ·\" <: _~ ,i a 1 A

di s e l ose , di5t r ib~tB ,

COl:: e r c ial PUrpCS fi. ~ o r ~ .

~· ,~:n{; c omme r c i a l p l1 Y"'1) os ~:~ :~\:

j g 'v·e ~ cpr:- . ~ f i t, f~ i\lSI C,,, "

~ark~t :1: us ~

1e".; 8 1- f ema ,
use .

3 11 me an s the e xc l u s ivQ right to t :S B,

~ nse , or sell i n any ~anner fo~

>~nn i t ' :" e n j oin o t her s fr;, c; ,j o i ng th ;;!
: l ud e s u s e o f the techni~ ~ l dat a fo r
arrt a , or proc , >.' . ~s tor t hr- ,:;'i va t e

t he t~chn : data fo z ~ t ! v4te

;;" ~' i,~pon~nts! C:' !' " : '~sses t or Go" '~ rnment

"Te c hn i e a l n -!\.taY _.( ,...
·. . Ji.. v

. '- - -------_ ..... ~ - -
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technical nature, reqardless of the form or metho4 of recor41ng.
The term does not include computer software or data incidental ~o

contract administration (such as financial or managemen~

information) .

"In a timely mannertt means as soon as practical but no later 'than
one year after the contraot has been formally agreed to by the
relevant parties.

-



•

\ \

8tatlmtnt by

Dr. RobeJ1 0, Duncan
01,..,

D9fen.~ A..-rch PtoJects Agency

e.fcn1N

HouN CommlttM on Sd.noe, S~t and Technoio;y
Subcommihe on Tr....-portatfon, Av1a~on and Mmtiala

S","bc:ommlttwe on Sdence~ "'....rch and TeohnQ1ogy

~iDbIr 7, 1981

.~.t

.ii

notforpublication
until t....ed by the
Kou••.Science. SPlice

. and Technology Committ..



"._".
i.U··ul. :=-,' ';";;.: .)1

•
Mr. Chairman and member. of th. Committee. I appreelate U,. opportunity
to testify on th. c.fen,. Advanc=-d R••••~ Projec:t. Agency'. aupport tor
.....rdl on high 'emporabJr. OInamlo .uPlrc;c"~u~tor •.

Tta. diaco1J.ry c.Jf high temp.ret"'.; superconductor. was .n .x~Hina

unexp.c;;tttd .t,;'-ntm~ br"akthro'igh, DARPA 1$ charged wah p&;raulng h!Qh
f'lk, h'G" Imp;ict re~.;lrch progr...ms so •• to ."Qid t.chnclog~a1 iurprls~

for tne Nation. A.ccompHs:'~n; t~. Ag.ncy'~ mi$sion requIre. qlJlC~ v.action
10 major '""0010g1oal ev.nt., .nd the dtlCOVery of th... new materiai& 1$
ju.t a\:ch an event.

DARPA Is In a p.rti~uJ.r1)' .trona position -:0 mo.... rapld:y baC8U&8 we
currently support • vigorous program In =_ramlcG t.ehnolagy. with a
oonoent{atlQn Inmanufaeturfng ~hnology for advanced oer.mie$. Vie f~nd

• cadr. cf hlQh!r .kllled and cr••tiv. - c.ramic5 r.$earoheri in
unlver,ltlea. ~omp.nl..fi. .nd Ggv.rnment '.boratorre., and we have
outstanding N ••arch mana;.ra jn DARPA's Mat.fiaa, Scienco Dlvi.lon.
Much of our palt and current rwHarch i. ~pUcab!9 to the procal.lng and
fabrication of the.e now materIal.. IncidentaUy. mOlt et . the new
manufacturing t.chnlque. we will dev.lop fer the high temperatur.
&iJperoonducters a'ao will apply to other ceramtcs, brlnglnQ • n.w level of
.,ph1.tleat.d t.chr.ology to that Important Ir.duatry..

Th. DARPA ~roGram win -develop . •• qulckiy as poaclb'., the
manuf.ct~r'ng teohnology to .upport an Industrial base for procellslng.
fabrication and prcduetiQ;l of the new mater,a'a, components and Iy.tema:
While our motivation 'C prlmarn)' to •••ur. a domesticaQUrco of auppl)' of
the high tempet"ltut9 .uperconductora for Defens., w. exptct th.re will be
lignlfic.ant commercIal apln-off, from our 'nve,tment. In fact, for th.
next few yeare the t.chnalgy ....e larg.t, wUJ be duel ute, .upport:ng both
national ••curlty and .conomlQ .trength. W. are partioularly cong.rned
that the m.nufa~urlng technology we develop .upport both large sca!eand
Imall .cal. prod~Jon, and that I: provide a c~ct effectIve ba•• ,10r
cItIfena. manufacturing.

. ~ .

Teea)' t want to teD you about the ten ,.•••rch projects we have Inltrated
-. ince the dIscovery of the new m.t.rll.f' ~ our current major research
aoUcttatlcti wlt~ tt'le OWee of Naval R....rch; end, our coordInation wj~h

other part. Qf the Govemment
,-.-.(

\

()~er the :ast fvw montha we have beg~f1 ten MW reaearch project~ on high
temp,rat:..ira ;oeramlc Giup9:,conductora, in addition to redire<:t:ng a number
of our .xilting COT\!rac;tofl to work In thla .xcitlng ar••. Wo began efforii
at four unlv.r,ltle... PenneYtvanla State Univercity. M.I.T.• the Universal(
Of CalifornIa at Santa Barbara. and. Stanford • .xplering ~roduc:tio~

___.. __ ....... --_...._.--~. --- ...-.. .....- ~ .. _.... _.....,- ... ···-----"'R ..



lt~: 31 I~~S LPD., F.D 1

'. e e
a.chnlques luch ~. oompoaft.lng the brlttl. ,",ramles to pro~id. vr••ter@
toughne,;, 101 ,e' &ynth••I,_ ~In fiJm mo'.eula, bfiam epitaxy (MBE) and .
• '.etrochemlcal deposItIon. VI. M-3ar, woti( at Gene'.' Eleclflc. Rot:kweU
and '. smatl..~.ln....C.f..mk.:1 'ro-ceulng Syfit.m.J on the production cf
eompollte _'rea and on masnetrc.n c;p\o1t.rJna to produc. thin ,n~na. Within
the government we h*ve fu~d r••••r~h program. at the N~.l R.to.arch
Laboratory (NAL) .nd the ~.tlona! SU(.e.u of Standards on material"
procelslng, charact.ri%&tion and m.ali"r.m~ntf and III tb. Ari(mnQ
Nattonal laboratary on the prcdf,J~on of tap_a: and taPQ. ~ompo.it.s. While
lb.,. eHorts .r••tlU MW, ",. have already made. 8c)od deal of prOi'8SG.
per1l~uh'ftl in the development of oompoalt. 'echnlqu*&.

. ~"

The malo bQdrof our re..aroh program will .tem 1rom a Jr1ajQr re&earQh
solicitation W8 ar. e»e.cuur\Q with the Offioe of Naval Fl•••arch. Two
month' ago we receIved ZD3 propoUt5 ....ue.ting about 1330M over three
y.ar. to clav.lop manufacturing tec;hnolo~y fer the hfgh temperature
.up.rcooductor.~ Th... propo••" w.r. aubmittad by t.amt from 120
ccmpanl.i. eo unfverslt5e& and 12 not-for.profJt or Government
labor.tortel • th... num~er5 dQn't -add up· el"o- aome organizetlons
aubmlU.cJ multipl. prcpo..t.. Seventy nlrc. (Tt) of th. propo••t, wsr,
oonc.rneCS wfth production of bui~ materlef. for oomponentl such as
magnets and moto~;87 aim.d at thin fUms for components .uch as
mlcro.~.ctrordc. olre""te; 21 we'. fOt thickfUma ·and co.tin~s, for
appHcatfonl 5uch as magnetic ahielding; · 32 ••10 for oombinatiuns of the,
nov,.; and 4 were for th.orettcal studi.. or data bales. T"he propo. aJ5
cam. from 35 .tate. .nd the D'~riwt of Cglumbia. Sixty ei;hl p.rceot
(68%) of the proposals from Indultry ..,. from amaU bu.ln....s. and 63%
were from crganlzatlcns that t,lu:2ttlonaUy ha"e n01 parth:fpated In Dotrs "
R&D program. - - .... .

T.ams af rev.,wera from DA~PA and ONR have reviewed the propos.f.,
with ••5Istance from SDIO and the Army Re••arch OfflC. (ARO). We aoon
will tee.;.,. pr•••ntations from lome 0' the potentia' contra<:tor. and will
.rran;_ alt. vt.it" a5 necasnry. W. • ..peot that -.om. Of th. .Herta wiH
begin under p.....cOtltt.O~, tOlt .UOwtlnc;e tetter. by November 1. with the
bulk 0' the cont~.etlng OOfT'J:)f.ted by January 1.

Th" Cire,tlv8 r.~.t!'ch.. r5 ttl«t ""b"mltt.d the.e propufiais navtt. present~d

the Government wIth an ~"pr.c.d.nt.d opportunity fOt illyini a firm
foundation for 1he manufacturIng of ceramlo hieh temFHtrature
aup.rconductO($. I want. to gl",e )'~U ...n•• of '''e r.~;. of .xc.ner.!
~echnk:lll ide.1 tn the propo"fs. whU. ....pectin\] p'roprletary 'nterests. fn
the srea of thIn fUm,. there were many n.w Id... for thin film deposition
of th. new ~rBmlc5 'nc~C,ldlng ;••er fla.h .vaporatton, various ki:1ds tJf
Gputterir.;. mO'6c~ta, beam vpltaxy (MSE). mot&~:!rG~!~n~~!!!:.jS.L~.!i-.FO!_
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.posltlon (MOCVD), and chemical appro.ehe' Involving .pun-on fUml and
cot go. t.chniqu8S. Ther. were com~n.nt applications to uf!;a-,en;iti'"
magnetic det&CtCf5, fieid effect tranafator., Inf.....t.d detector., Jossless
high spe.d rrdcro.f.c~r: ~Jca trarilm("lon 'in.. and Interconnects ~ AlO
oonverter•• Jo,.phson . -J .anGtion d.v'c;.I. microwave or mUUmoter - wave
ph"5o ah'U.ra, .'.ctronlc fraqu"ncy fiiters and 012',.,. citc:uHs, and RF
"vIti... In the ar••' oi bulk materi.t, the,.. were prO¢•.$$\ng ld••Ui

Invo:vlng chem:c:.J1 .PPrQ.Ch~6 to manufaQ1ur!ng powder.. fiber r.inforced
compgaJtea, and various kinds of monotlthli -and tape$. Component
app!'catIOF'!$ Ir,c'uded 'ar;e "*,. tran.amia.lon cabl.a, magneti. m.gnetlc
.hl.'d'~8, actu.tors t aoh"noids. Motor., .nervy 5torage d9viQea and
magnetIc bttarfngl. I wl,h Ccc",Cd go Into lOme of ttu9 faaclr.ating t.chnlca'
"ataU8.

It I. clear that th... prope.ala contain more good Ideas than •• wilt be
able to aupport with reprogr&mm.d f"nds. About half 01 the fundin"
..quell wal of e"'tst.nd~nli technical tnttrit and ,et.vance. and ·1 hope that
•• will be ablel lO ."'l)port half 01 tho.. top ,ated proposais. We are
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PROPRIETARY RIGHTS IN THE COMPETITIVE ERA

This paper was prepared by Professor Ralph C.
Na~h, Jr., George Washington University, who
is a member of the Procurement Round Table
("PRT") Board of Direct~rs. The PRT is a
non-profit corporation whose purpose is to
inform the public and the Congress about the
federal procurement pr9cess, to study and
report on procurement issues, and to make
recommendations for improvement to the
federal procurement system. The members of
the PRT Board of Directors, who serve pro
bono and as private citizens, have extensive
experience and background in a wide range of
Federal Government procurement areas.

HISTORICAL BACKGROUND

In the 1950s the Department of Defense was the first agency
to recognize the need for a contractual policy on proprietary
rights. Initially, it promUlgated a policy permitting
contractors to protect such rights by not delivering proprietary
data relating to Government products. While this policy has been
successfully used by NASA and some other civilian agencies since
that time, 000 quickly concluded that it was unacceptable because
such data was needed to maintain and operate military hardware.
As a result, in 1964 the Department of Defense adopted a new
proprietary rights policy that struck a delicate balance between
the needs of the military services and the desire of their
contractors for protection of proprietary rights.

This 1964 policy promised that the procuring agencies would
honor rights to technical data pertaining to items, components or
processes "developed at private expense" if contractors would
deliver such data to the Government for use in operating,
maintaining and repairing military hardware. In addition,
contractors agreed they would not claim proprietary rights to
technical data pertaining to items, components or processes
developed as a part of the performance of Government contracts
(excluding items, components or processes developed during
IR&D/B&P efforts) and to certain categories of data such as form,
fit and function data, and operation and maintenance manuals.
The Government also implicitly agreed to pay a fair price for
proprietary data it agreed to honor in those cases where it was
necessary to bUy proprietary rights to carry out its procurement
mission (by specifically acquiring rights in data only under
narrowly circumscribed conditions). The delicate nature of this
balance was demonstrated by the fact that the policy contained g
unique deviation provision prohibiting approval' of deviations by
the military services and requiring all deviations to be granted
by the ASPR Committee.
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This policy was honored, in the main; by the military
services and industry for a decade and a half in spite of
continual~ensions. The major complaints were that industry was
claiming pr9prietary rights in far more data than called for by
the contract clauses and that the services were obtaining rights
to proprietary data through mand~tory "predeterminations" of
rights not permitted by the policy. To deal with these problems,
the contractual Rights in Technical Data clause grew longer and
more complex but the fundamental policy remained essentially as
it had been devised in 1964. In the late 1970s essentially the
same policy was applied to computer software as it was added to
the standard contract clause. It is interesting to note that one
of the factors underlying the long adherence to this policy was
the fact that the crucial term "developed at private expense" was
never defined -- with the result that there was always
uncertainty as to the precise scope of the protection being
afforded to contractors.

The delicate balance collapsed in the early 1980s. One of
the major 'factors in this collapse was the growing pressure,
cUlminating in the adoption of the Competition in Contracting Act
in 1984, for increased competition in defense procurement.
Another factor was the adverse pUblicity from the procurement of
spare parts at arguably excessive prices. A third factor has
been the increased unwillingness of contractors selling
commercial products and computer software to agree to the policy
of giving the Government unlimited (i.e., commercial as well as
Governmental) rights to technical data and computer software
developed in the performance of Government contracts. As a
result of these forces, the Secretary of Defense rescinded the
strict deviation policy in August 1983 -- permitting the services
to formulate new policies. · The result has been that the full
pressures of the competitive procurement process have been
exerted more and more frequently by the Government to obtain
greater rights in proprietary technical data and computer
software.

At the same time, the agencies failed to devise a *'ngle
proprietary data policy for inclusion in the Federal Ac isition
Regulation. Since 000 and the civilian agencies could n t agree
on the basic premises supporting a unified policy, it was agreed
that separate regulations would be issued. This has led to the
creation of a FAR proprietary rights policy for the civilian
agencies and a 000 FAR Supplement (DFARS) for ~he military
services. At the time this paper was written, the FAR provisions
were awaiting issuance and a revised DFARS has been published for
comment.

Industry responded to this chaotic situation by turning to
Congress for relief; and Congress, frustratedby the inability of
the Government to promulgate a unified policy, passed two
statutes in 1984 dealing with rights in technical data (P.L. 98-
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525 covering 000 and P.L. 98-577 covering~all civilian agencies
except NASA). The 000 statute was amended in 1986 by P.L. 99­
661 to provide further guidance on proprietary data policy.
These statu~es attempt to restore the balance that existed in the
proprietary rights area in the 1960s and 1970s and should provide
the foundation for the new proprietary rights policy of the
1980s. While they are dissimilar in minor respects, they should
not prevent the Government from adopting a unified policy in the
FAR. However, at the"present t;me, the two policies in the FAR
and the DFARS will remain as separate policies.

This paper suggests a totally new proprietary rights policy
that will serve the Government into the 1990s. It proposes a
rights in technical data policy as covered by the statutes and a
rights in computer software policy which is outside of the scope
of the statutes. It accepts neither the current statutes nor the
old DoD policy as valid but strives to attain a new balance.

BASIC POLICY GOALS

A policy that can survive in the new competitive era must
attain three major policy goals.

1. Provide the Benefits of Competition

The new policy should attempt to preclude contractors from
creating a sole source position in the long-term manufacture of a
product designed and developed under a Government contract.
There can be little question that the Government needs to bring
the full force of competition to bear on its procurements in
order to obtain the products it needs within the amount of funds
available. The benefits of competition have been well documented
in Kratz & Gansler, Effective Competition During Weapon System
Acquisition, NCMA Challenge Monograph Series, Vol. 1 (1985).
This goal can usually be achieved, however, without destroying a
contractor's proprietary rights. The following techniques are
documented in Nash & Rawicz, Patents and Technical Data (Geo.
Wash. Univ. 1983) as being usable for this purpose:

a. Competitive copying -- providing competitors
performance specifications and samples of the product to be
used in sUbmitting competitive offers for the product in
subsequent procurements. This technique is now mandated for
spare parts procurements in 10 U.S.C. 2320(d).

b. Form, fit or function specification -- permitting
competitors to design new products against the original
performance specifications.

c. Licensing -- requiring the developer to license
competitors or to grant the Government the right to
sublicense competitors.

3
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d. Leader-follower requiring the developer to
establish a second source by sUbcontracting a portion of the
produqtion quantity or by licensing.

e. Specific acquisition -- purchasing the necessary
rights in technical data to permit its use in competition.

f. Reverse engineering -- preparing detailed
manufacturing drawings by 'analysis of the product without
use of the proprietary drawings.

While none of these techniques can be used to obtain competition
in all situations, they have all been used effectively by the
military services in specific procurements. (DFARS 217.7201-2
contains limited guidance on the use of some of these
techniques.) Thus, there are numerous techniques available to
obtain competition without taking away all proprietary rights of
.contractors.

2. Protect Proprietary Rights

An equally important goal is that the policy protect the
proprietary rights of contractors. It should be understood that
contractors seeing a strong commercial market for their products
will not give up all proprietary rights to those products in
order to sell them to the Government. There are two broad
classes of contractors that fall in this category: specialty
subcontractors and vendors of software. If faced with a demand
for Government unlimited rights in technical data and computer
software, they can be expected to i) refuse to sell to the
Government, ii) add a significant premium to the price, or iii)
redesign so as not to use the proprietary information. None of
these courses of action benefit the Government and all can be
expected to increase the price of the design and development
effort.

Fortunately, the Government does not need unlimited rights
to carry out its mission. Under the present DoD policy, the
procuring agency is given only two choices --to accept the data
or software with proprietary markings (limited or restricted
rights) agreeing to restrictions on its use or to take unlimited
rights to use the data and to disclose it at will. The FAR
policy provides a third choice -- to permit complete withholding
of the proprietary data. However, another, superior choice is
readily available -- to take full rights to use the data for
Governmental purposes while preserving the commercial rights in
the contractor. The Final Report of the President's Commission
on Defense Management (June 1986) (the Packard commission) makes

. the following recommendations in Appendix I: ,

a. Except for data needed for operation and maintenance,
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the government should not, as a precondition for buying the
product, acquire unlimited rights in data pertaining to
commercial products or products developed exclusively at
privat~ expense. If, as a condition of the procurement, the
government seeks additional rights in order to establish
competitive sources, it should normally acquire lesser
rights (such as directed licensing or sublicensing) rather
than unlimited ones. The rights least obtrusive to the
private developer's propri~tary position should be selected.

b. The government should encourage a combination of
private and government funding in the development of
products. Significant private funding in this mix should
entitle the developer to ownership of the reSUlting data,
subject to a license to the government permitting use
internally and use by contractors on behalf of the
government. If government funding is substantial, the
license should be on a royalty-free basis; otherwise, it
should be on a reduced or fair-royalty basis. Whenever
practicable, the rights of the parties should be established
before contract award.

c. If products are developed exclusively with government
funding, the contractor/developer should be permitted to
retain a proprietary position in the technical data (a) not
required to be delivered under the contract or (b) delivered
but not needed by the government for competition,
pUblication, or other release. Use by or for the government
should be without additional payment to the
contractor/developer.

These recommendations point the way to a new policy that will
protect essential proprietary rights.

3. Simplicity

A third goal is of equal importance. The present DoD
regUlations and contract clauses are far too complex to be
understandable. The new FAR is shorter and clearer but remains
difficult to interpret. The regulations are problematic
primarily because they do not contain clear explanations of the
policies relating to very difficult issues. The contract clauses
are complex because they are single omnibus clauses to be used
for both research and development and manUfacturing contracts and
for both technical data and computer software. As a reSUlt, they
are probably the longest clauses in the entire Government
contracting process and certainly the most complex clauses
currently in use. There is great doubt if either the regUlations
or the clauses are understood by even the seasoned veterans of
the procurement profession.

Simplicity is necessary because the issue of proprietary
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rights is one which is raised on a day-to-day basis in the
negotiation and administration of contracts. The personnel
charged with 't hes e responsibilities are generally not legally
trained and c~nnot be expected to deal with esoteric legal
terminology and undefined provisions. They need contract
provisions and regulatory guidance ,that they can comprehend and
work with. The Report of the Packard Commission recommends that
this problem be addressed by preparing separate clauses for
computer software and for manufac~uring contracts.

ELEMENTS OF A NEW POLICY

The following elements are suggested for inclusion in the
new policy for proprietary rights. Each element is discussed in
terms of the current statutes and regulations and the prior
experience that has been attained in using the policy.

1. Issuing a Single Regulation

One of the major goals of the FAR system was to provide
uniform guidance to the Government and its contractors on
procurement policy. Technical data and computer software are the
major areas where the Government has been unable to formulate
such policy. The Packard Commission identifies this problem and
makes the following recommendation:

The FAR system (a single uniform regulation applicable to
all agencies, with supplements by agencies as needed) should
be used to cover data rights. Without the discipline of a
uniform system, similar terms and concepts are defined and
treated differently. The differences are not justified.
The FAR should provide common definitions of basic terms,
since there is no apparent reason for agencies to use
different definitions, a practice that causes great
confusion •

Unfortunately, the statutes are not helpful in this area •
Both of the statutes passed in 1984, while somewhat dissimilar in
language, contained a requirement that they be implemented lias
part of a single system of Government-wide procurement
regulations. II However, the 000 statute was change by P.L. 99-661
in 1986 to call for implementation in the OFARS. Thus, Congress
has become part of the problem of arriving at a single unified
regulation. The 000 statute should be amended to permit the
FAR to contain the fundamental policies of the Government on
technical data and computer software. Included in this new FAR
should be all major alternative policies which are necessary for
000 and other agencies in the acquisition of hardware for their
own use. special policies can then be adopted by the DFARS and
other supplemental regulations.

The FAR should also contain guidance on the methods of
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·
obtaining competition on proprietary products without violating
proprietary rights. As discussed above, these techniques are
covered, in 'a limited way, in DFARS 217.7201-2. However, there
is no coverage of this subject in the FAR with the result that
civilian agencies are given no help when they face this difficult
problem.

2. Separating Teohnical Data From computer Programs

Recent studies of proprietary rights pOlicy have concluded
that clarity could be achieved and a more effective policy
implemented by separately treating technical data and computer
software. See the Report of the Packard Commission and the
recent report of the Software Engineering Institute, Technical
Report CMN/SEI-86-TR-2, Proposal for a New "Rights in Software"
Clause for Software Acquisitions by the Department of Defense
(Sept. 1986). The reasoning supporting this recommendation is
that most computer programs are more like hardware than technical
data since they are end products which generally function as a
part of an operating system. Thus, they are not used to .
reproduce (manufacture), operate or maintain hardware as
technical data is used, but rather are products which need
technical data to tell the users how they are to be operated and
maintained. (Some software, such as Computer Aided Manufacture
("CAM") software, drives a machine to make a part--like a drawing
is used to manufacture a part.) Furthermore, the entire legal
structure that has been developed in the commercial world to
protect rights in computer programs (basically the techniques of
the copyright law) is different than that used by the Government
to protect rights in technical data. Thus, separate treatment of
technical data and computer programs will permit the Government
to more closely follow the commercial model in procuring computer
programs.

The difficulty with the recommendation of the Packard
Commission and the Software Engineering Institute is that they
propose separate policies for technical data and computer
software while their reasoning is based on the difference between
technical data and computer programs. Under current policies,
software comprises both computer programs and computer data
bases. Most computer data bases, however, are much more like
technical data in that they are compilations of information.
Thus, it makes more sense to continue to treat computer data
bases in the same way that technical data is treated. (Some data
bases are an integral part of a program and should be treated as
programs.) A further problem in this area is created by the
current 000 policy which includes software documentation as
technical data rather than as computer software. Software
documentation relating to computer programs is an integral part
of such programs and often contains the most valuable proprietary
information possessed by the contractor. Recognizing this fact,
the policy should treat software documentation of programs in the
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same manner that it treats the computer programs. This is the
position adopted by the FAR in spite of the fact that the
current statutes define technical data to include computer
software doc~mentation (but give no further guidance on the
treatment of computer software). For the purpose of clarity, the
statutes should be amended to alter this definition. It is
believed that such statutory change can be readily achieved since
the statutes merely adopted the current 000 definition without
considering the implications wit~ regard to computer software.

In summary, it is recommended that the Government promulgate
separate policies and contract clauses covering:

a. Information concerning items or processes such as
technical data, computer data bases, and software programs
which are substitutes for technical data, such as CAM
software, and

b. End items such as computer programs, documentation of
these programs, and computer data bases that are an integral
part of a computer program.

This paper includes no further discussion of the pOlicy that
should be adopted for computer programs and their documentation.

3. Protecting commercial Rights in Technical Data

The 1964 technical data pOlicy adopted by 000 provided that
all data would be provided with either "limited rights" or
"unlimited rights" and gave unlimited rights to all data that
pertained to an item, component or process not developed at
private expense which did not fall within any of five listed
categories: i) data resulting directly from performance of any
Government contract or subcontract requiring research and
development work, ii) changes to Government-furnished data, iii)
form, fit or function data, iv) operation, installation, training
or maintenance manuals and v) public domain data. The civilian
agencies have followed a similar policy of taking unlimited
rights in a large amount of technical data. This sweeping policy
of taking unlimited rights was very restrictive of the
proprietary rights of contractors since "unlimited rights" were
defined as the --

rights to use, duplicate, or disclose technical data, in
whole or in part, in any manner and for any purpose
Whatsoever, and to have or permit others to do so.

since proprietary rights in technical data are in the nature of a
trade secret, this full right to disclose the data to the pUblic
gave the Government the right to effectively destroy the trade
secret and, hence, to destroy the commercial value of the data.
While a copyright could be preserved in such cases, there is
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generally little commercial value in the~opyright on technical
data.

In re6~nt years, the attitude of some Government agencies
with regard to proprietary rights which derive from work on
Government contracts has changed. It is being recognized more
widely that there is public value ' in permitting contractors to
retain commercial rights in innovative work done on Government
contracts so that they can exploit such technological advances in
the commercial marketplace, both in the United states and abroad.
It is reasoned that the public gains through more domestic
employment and a better balance of payments position. Further,
it has been argued that the contractor that created the
innovation is the most likely to exploit it and hence the most
likely to provide the new technology to the American consumer.
This reasoning has already resulted in the total change of
Government contracts patent policy which now calls for the
contractor to retain all commercial rights to inventions made in
the course of performing Government contracts. See Public Law
96-517 (35 ·U.S.C. 200 et seq.) and the President's Memorandum on
Government Patent Policy, Feb. 18, 1983. The same reasoning is
applicable to rights in technical data.

The first recommendation of the Packard Commission, set
forth above, partially adopts this reasoning. However, the
current 000 statute, 10 U.S.C. 2320(a) (2), contains two
provisions which muddy the waters in this area. These provisions
state:

(A) In the case of an item or process that is developed by a
contractor or subcontractor exclusively with Federal funds,
the united states shall have the unlimited right to -

(i) use technical data pertaining to the item or
process; or

(ii) release or disclose the technical data to persons
outside the government or permit the use of the
technical data by such persons.

(G) The Secretary of Defense may -

* * * *
(ii) agree to restrict rights of the united states in
technical data pertaining to an item or process
developed entirely or in part with Federal funds if the
united "States receives a royalty-free license to use,
release, or disclose the data for purposes of the
united states (including purposes o~ competitive
procurement) •
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The civilian agency statute, 41 U.S.C. 4I8a(b) (1), contains
equally troublesome language. This statutory language may
require amendment or clarification to permit the Government to
adopt a po~icy which gives broad protection to the commercial
rights of contractors.

The policy that should be adopted to accomplish this purpose
of protecting commercial rights is to provide for an intermediate
type of right between limited rights and unlimited rights. This
new type of right should permit the contractor to treat all data
generated on a contract as proprietary giving the Government the
right to use the data for internal purposes and requiring the
licensing of other . contractors to use the technical data to
achieve competition on Government procurements. In lieu of the
licensing requirement the policy could permit the Government to
sublicense others for this purpose. The former technique is
preferable because it permits the contractor to deal directly
with the companies using the data and saves the Government from
being in the undesirable position of having to serve as a
middleman · in the negotiation of the terms of the license. In
either case, the contractor should be required to provide
technical assistance to licensees to ensure that they are able to
use the data to successfully manufacture the product. The
license granted by the contractor would, of course, be limited to
work for the Government and would prohibit use of the technical
data on commercial or foreign work. It would apply to all data
originated in the performance of the contract without regard to
the source of funds. Thus, it would preclude the current
situation where contractors claim rights to portions of the data
delivered under their contracts and the parties then enter into
lengthy negotiations over the propriety of placing limited rights
legends on specific items of data. The Air Force has used
licensing policies of this nature for a number of years with
considerable success and the adoption of such a policy was
recommended by the OSD Technical Data Rights study Group in its
report, Who Should Own Data Rights: Government or Industry?
Seeking a Balance (June 1984).

While the FAR contains no mention of this type of policy,
the proposed DFARS includes recognition of both types of
licensing. It provides in the standard technical data clause for
"Government purpose license rights" giving the Government the
right to license competitors of the contractor to use the data
only for competition on Government contracts. Such rights are
used in three situations under this proposed policy:

a. If the contractor has funded over 50% but not all of the
development cost of the item, component or process, and the
contracting officer does not determine that unlimited rights
are required (DFARS 227.472-5(b»,
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b. If the contractor is a small busine~s firm or nonprofit
organization that agrees to commercialize the technology and
that has funded part but not all of the development cost of
the ite~, component or process, and the contracting officer
does not determine that unlimited rights are required (DFARS
227.472-5(b»,

c. If the contractor has funded less than 50% of the
development cost of the item, component or process and
agrees to commercialize the technology, and the contracting
officer determines that the Government does not need
unlimited rights (DFARS 227.472-7).

Proposed DFARS 227.474-3 also permits the use of direct licenses
from the contractor to competitors but it states that such
provisions are generally not appropriate for other than high­
dollar-value procurements. These provisions are a first step in
the recognition of these licensing techniques. However, they are
confusing and almost completely lacking in guidance for
contracting -of f i cer s who are expected to implement them. -They
also adopt the most difficult licensing technique (the Government
SUblicense) as the standard technique, relegating the preferable
technique (direct licensing) to a subsidiary role.

The difficult problem which has not been addressed by any of
the studies or discussions of a licensing policy is whether it
should be applied to all technical data generated on a contract.
It has generally been assumed (by the Air Force, for example)
that licensing is applicable to technical data that would
otherwise be limited rights data, i.e., data meeting the test of
pertaining to items, components or processes developed at private
expense. The Packard Commission Report and the proposed DFARS go
further in suggesting that licensing is a viable technique for
data created with "mixed funding." This is in response to the
requirement of the statutes that a policy be adopted for such
data. See, for example, the new statute, 10 U.S.C. 2320(2) (E),
stating:

(E) In the case of an item or process that is developed
in part with Federal funds and in part at private expense,
the respective rights of the united States and of the
contractor or subcontractor in technical data pertaining to
such item or process shall be agreed upon as early in the
acquisition process as practicable (preferably during
contract negotiations), based upon consideration of all of
the following factors:

(i) The statement of congressional policy and
objectives in section 200 of title 35, the statement of
purposes in section 2(b) of the Small Business
Innovation Development Act of 1982 (15 U.S.C. 638
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note), and the declaration of policy in section 2 of
the Small Business Act (15 U.S.C. 631).

. (ii) The interest of the United States in
increasing competition and lowering costs by developing
and locating alternative sources of supply and
manufacture. .

(iii) The interest of the United States in
encouraging contractors to develop at private expense
items for use by the Government.

What is proposed here is to go further and apply the licensing
policy to all technical data without regard to the source of
funding--even that data generated entirely with Government funds.

If this new licensing policy is adopted as a third type of
right, the issue arises as to when a contractor would qualify for
this type of right in lieu of giving the Government unlimited
rights. Here the current patent policy can be used as guidance.
This policy allows commercial rights to be taken away from the
contractor by giving the Government "march-in rights" in 35
U.S.C. 203 if such action is necessary --

(a) because the contractor or assignee has not taken, or is
not expected to take within a reasonable time, effective
steps to achieve practical application of subject invention
in such field of use;

(b) to alleviate health or safety needs which are not
reasonably satisfied by the contractor, assignee, or their
licensees;

(c) to meet requirements for pUblic use specified by Federal
regulations and such requirements are not reasonably
satisfied by the contractor, assignee, or licensees; or

(d) because the agreement required by section 204 [giving
preference for united States industry] has not been obtained
or waived or because a licensee of the exclusive right to
use or sell any sUbject invention in the united States is in
breach of its agreement obtained pursuant to section 204.

Similar tests could be used in deciding whether a contractor was
entitled to license rights or in providing in the contract clause
that the Government was entitled to subsequently take unlimited
rights. In addition, the policy should permit the Government to
take unlimited rights (subject to compensation for technical data
that met the private expense test) if it was determined that
sufficient competitors were not willing to enter into the license
arrangement in order to compete for the Government work. This
right is necessary to protect the Government in those situations
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where the commercial marketplace is so competitive that
competitors are unwilling to enter into licenses because of the
potential restrictions that such licenses might place on their
future c~ercial products.

In summary, it is recommended that the Government adopt a
completely new standard policy permitting the Government to use
all technical data relating to items, components or processes
developed on Government contracts for internal purposes and
requiring the contractor to license companies to use the data on
Government competitions. This policy would apply without regard
to the source of the funding of the development work. The
limited rights and unlimited rights policies would be left in
place for broad types of technical data not related to hardware,
such as final reports on research contracts, and for those
situations where the direct licensing policy was not appropriate
or could not be agreed to.

4. compensation for Licensing of Competitors

If the licensing policy recommended above is adopted, there
remains the question of what compensation should be paid to the
contractor for the licensing of competitors. The 000 statute
appears to permit paYments of royalties if the licensed data is
private expense data or mixed funding data. Conversely, it
appears to preclude payment of royalties if the data is
Government expense data. The civilian statute is silent on this
issue. If this policy is followed, the procuring agency and the
contractor will be forced to agree on which category is
applicable to each item of data generated on the contract. This
cumbersome procedure should be avoided, if possible, since it is
currently one of the most unproductive aspects of the
Government's technical data policy. (Data validation challenges
are consuming substantial resources of both the agencies and
their contractors and are of questionable productivity in
achieving the long-term mission of the agencies.) Thus, it is
highly desirable to arrive at a policy that will base the
compensation of the contractor on some factor other than the
amount of contractor expense or mixed expense data that is
included in the package provided to a competitor.

Fortunately, there is another basis for determining the
compensation of a contractor that agrees to license competitors.
The paYment of a royalty for such a license can be properly
viewed as fair compensation for the successful completion of a
development effort. Furthermore, a policy that regUlarized such
royalty paYments would provide a powerful new incentive to
contractors to develop products that were suitable for high
volume production over a long period of time. It is exactly this
type of new incentive that might.serve the G~vernment well in a
period of bUdget stringency.
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The questions would undoubtedly be raised as to whether the

regular payment of such royalties would add to the overall cost
of the procurement process and would result in undue profits to
development contractors. With regard to profits, this is a
particularly· appropriate time to consider the adoption of such a
policy in view of the fact that the proposed new 000 profit
policy, promulgated in 50 Fed. Reg. 43200, significantly reduces
the rate of profit on research and development work. Thus, the
payment of a royalty to the developer when a product is produced
by another contractor can be seen as a way of balancing the
apparently inadvertent reduction of profits in this area.
Further, it is a particularly good way of paying profit since it
only pays for success. with regard to the question of whether
this proposed policy would add to the overall cost of the
procurement process, it must be recognized that the royalty would
only be paid in selected circumstances. If licensees of the
contractor were forced to compete with the contractor, the
royalty would only be paid when a licensee won the competition.
In this situation, the royalty can be seen as a modest
competitive· advantage which the Government is ~illing to ·g i ve the
contractor that developed the product. This competitive
advantage would not be large enough to permit the contractor to
include exorbitant costs in the price with the result that the
payment of the royalty would still provide the major advantage of
competition to the Government. The Kratz & Gansler Monograph
indicates that in the past, the original developer has frequently
won such competitions at SUbstantially reduced prices. If this
were to occur under the proposed policy, the Government would not
pay the royalty at all. Further, the adoption of this royalty
policy might greatly facilitate the achieving of competition
because development contractors would regularly agree to license
their technical data and to assist their licensees in using the
data to manufacture hardware. Considering all of these factors,
it can not be determined whether this proposed policy would
increase or reduce the overall cost of procurement. However, it
does not appear that it would entail substantial additional costs
and there is some likelihood that the better incentives and
greater competition would result in an overall decrease in costs.

The question of the amount of the royalty must also be
addressed. The amount should be established at a rate between 1%
and 5% of the price of the manufacturing contract based on two
factors -- i) the overall technical competence which the
contractor brings to the development effort and ii) the projected
needs of the agency for the product being developed. A high
royalty rate within this range is warranted when the contractor
is providing the Government with a highly skilled development
team that has a long history of success in the product area.
Generally, such a contractor might be expected to have a
portfolio of patented inventions or of private expense technical
data that would otherwise be furnished with limited rights, but
this would only be one element in this part of the determination.

14
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A high royalty rate would also be warranted if the Government
anticipated a relatively low expenditure of dollars in the
production phase since this would provide the contractor a low
base for co~putation of the royalty. It might be necessary to
include an adjustment feature in the agreement in the event the
Government's original estimate of its needs turned out to be
highly inaccurate. .

In summary, it is recommended that the Government adopt a
policy that will compensate its development contractors by paying
them a royalty when one of their licensees manufactures hardware
which they have successfully developed. This royalty will
provide additional incentive for successful development and will
reward them for assisting a licensee in becoming a successful
manufacturer. .

5. controlling the Techniques Used to Obtain Competition

As discussed earlier, there are a number of techniques
available to achieve competition without violating the
proprietary rights of contractors. However, the guidance on the
use of these techniques is quite sparse and there appears to be a
lack of understanding 'of all of the alternatives available to
contracting officers. As a result, the military services have
used several techniques in recent years which have created great
antagonism among their contractors. Two techniques in particular
have been seen as unfair methods of obtaining rights in
proprietary data -- i) placing a time limit on limited rights and
ii) requiring a contractor to submit alternate proposals granting
the Government unlimited rights to data delivered under the
contract. Neither of these techniques is necessary to achieve
competition on military procurement and they should both be
banned. At the same time, as recommended above, substantial
guidance should be given on the legitimate techniques -­
competitive copying, use of form, fit or function specifications,
leader-follower, specific acquisition and reverse engineering -­
as well as on the licensing technique recommended above.

Placing a time limit on proprietary rights proved to be a
highly controversial technique when it was first used by the Air
Force in 1983. The proposed time limits varied from two to five
years and appeared to have no relationship to the expected period
of time that the proprietary information might have commercial
value. Thus, they were seen as arbitrary ways of using the
Government's bargaining power to deprive contractors of
legitimate proprietary rights. Unfortunately, the DoD statute
contains very cryptic language on this SUbject. 10 U.S.C.
2320(c) states:

(c) Nothing in this section or in section 2305(d) of
this title prohibits the Secretary of Defense from
prescribing standards of determining whether ' a contract
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entered into by the Department of Defense shall provide for
a time to be specified in the contract after which the
unit~d states shall have the right to use (or have used) for
any p~rpose of the united states all technical data required
to be delivered to the United states under the contract or
providing for such a period of time (not to exceed 7 years)
as a negotiation objective~

There should be no objection to a policy that removes stale
proprietary legends from data.' However, arbitrarily short time
periods are an unfair means of taking away a contractor's rights
without compensation. Proposed DFARS 227.474-4 ameliorates this
problem somewhat by providing that the Government will normally
receive Government purpose license (rather than unlimited) rights
upon the expiration of the limited rights. However, since the
entire issue has generated an undue amount of friction with
little commensurate benefit to the Government, this policy should
be abandoned and the statutory provision repealed if that is
thought necessary.

The requirement for alternate proposals giving up all
proprietary rights was adopted as standard policy by the Navy and
has been used by all of the military services. It is a way of
using the full force of competition to obtain a low price for a
contractor's proprietary rights. This would appear to be
inconsistent with a policy of honoring proprietary rights and may
be prohibited by the statute. See 10 U.S.C. 2320(a) (2) (F)
stating:

(F) A contractor or subcontractor (or a prospective
contractor or subcontractor) may not be required, as a
condition of being responsive to a solicitation or as a
condition for the award of a contract, to sell or otherwise
relinquish to the United states any rights in technical data
except --

(i) rights in technical data described in
subparagraph (C) [correction or change data, form, fit
or function data, manuals or pUblic domain data]; or

(ii) under the conditions described in
SUbparagraph (D) [release for emergency repair or use
of a foreign government under restricted conditions and
with notice to the contractor].

This statutory provision is included in proposed DFARS 227.472-4
without supplementation. Minimal additional guidance is included
.in DFARS 227.473-2. 000 should directly acknowledge that this
technique is an undesirable means of obtaining competition and
should ban its use.
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It can be seen from this discussion that there is a great ·

need for guidance on the ways to obtain competition without
violating proprietary rights. until such guidance is given, the
forces driving for competition will impel procuring activities to
try new techniques to obtain proprietary rights without adeqUate
compensation to the contractor. What must be communicated is
that the Government is far better served if it enlists the
contractor's assistance in obtaining and using the proprietary
information. In this way, the contractor can be used to provide
technical assistance and effectlve competition can be more
readily attained.

In summary, the Government should ban time periods on
limited rights and competitive alternate proposals requiring
unlimited rights. Further, substantial guidance should be issued
on the acceptable ways of obtaining competition without violating
proprietary rights.

SUMMARY OF REQUIRED ACTIONS

The specific actions required to implement the
recommendations contained in this paper are:

1. Adopt a FAR section on technical data and computer
programs containing the basic policies to be used by all
agencies. This will require a joint effort by 000 and the
civilian agencies. In order to simplify the issues, Congress
should be requested to adopt a single statute relating to
technical data.

2. write the FAR so that it contains separate guidance and
separate contract clauses for (i) information relating to items
or processes such as technical data, most computer data bases,
and software programs which are substitutes for technical data,
and (ii) end items such as computer programs, documentation of
these programs, and computer data bases that are an integral part
of a computer program. The policies for the procurement of
rights in the second category should be coordinated throughout
the Government since many agencies now purchase such items.

3. Include in the FAR a new standard technical data policy
giving the Government the right to direct the contractor to
license the right to use technical data ·when competition is
required. This will require an amendment to the data statutes
and substantial new regulatory guidance to aid contracting
officers in the implementation of the policy.

· 4 . Include in the FAR guidance on the computation of the
royalty that will be paid for the Government license to use

. technical data for competitive procurement purposes. This
guidance will probably be general in nature since each agency
will have to coordinate the royalty payment with their profit
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policy on research and development contracts. The data statutes
should be amended to permit such royalties when no proprietary
data is involved.

5. Include in the FAR guidance on the techniques that are
available to obtain competition without violating pr~prietary

rights and ban the use of arbitrary time limitations on
proprietary rights and the sOlicitation of alternate proposals
giving up all proprietary righ~s.

-000-
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Attaclment 2

PHS - AIDS ADIJHORY S'I'RI.JCroRE

'!he Public Health service (PHS) has the lead within the Depart:ment for
the support., ronduct, ooordination and management of the health aspects
of Acquired Intr1llmdeficiency Syrrlrane (AIDS). '!he purpose of the PHS
AIDS Ccmni.ttee is to provide outside advice and ca.msel on all matters
roncerning the PHS efforts on AIDS. It should be ceJ'l'POsed of approxi­
mately 6 nembers that represent ne:li.cal, health care, patient needs,
econani.c, statistics, social and ethical issues, and 5 nenbers who are
the Olairpersons of eaCh ~'s AIDS Advisory cemni.ttee.

National Institutes of Health

cemnittee Purpose: '!he cemnittee will advise on all aspects of the NllI
AIDS research. It will identify opportunities to further research on
AIDS and reecrmerrl initiatives that srould be undertaken to advance
krx:Mledge in diagnosing, preven~, arrl treating the disease. '!he
cemnittee will also advise on research directions and identify areas of
research requiring additional efforts.

* Charter Period Requested: 2 years

* Autb;)rized Membership: 6 scientific nenbers, 2 p.1blic nenbers

* Cleared by CX?C1 Yes

* Projected Year COsts: $65,846

Fmd and Drog .Admi.ni.stration

'1tle cemni.ttee will advise on all aspects of the FDA'S regulatory efforts on
AIDS, L,e., drug, vaccine, diagnostics, blood and blood products.

* (other aspects of the carmittee are similar to those identified
for NllI carmittee above)

Centers for Disease COntrol

'!he Ccmni.ttee will advise on all aspects of the centers for Disease COntrol
(COC) epidemiology, prevention, education and other aspects of AIDS that
cerrposed the COC' s mission on the disease AIDS.

* (other aspects of the Ccmni.ttee are similar to those identified
for Nlli camu.ttee above)
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Health Resources and services Mministration

'!he camu.ttee will advise on all aspects of HRSA activity on AIDS with
reference to patient care and health services delivery, resources and
other aspects of addressing their mission on AIDS.

* (other aspects of the Ccmnittee are similar to those identified
for NIH Ccmni.ttee al:x:>ve)

Alrohol, Drug A1::llse and ~ntal Health lldministration

'!he camu.ttee will advise on all aspects of ADAMHA's activities on
addiction I behavior and neurological aspects of AIDS, including outreach
efforts oonoerrrinq service and delivery ronsistent with the ADAMHA' s
mission cn AIDS.

* (other aspects of the o:mni.ttee are similar to those identified
for NIH o:mni.ttee above)



TECHNOLOGY MANAGEMENT STAFF

SECTION 1. PURPOSE

.01 This order establishes the Technology Management Staff
within the Office of the Assistant Secretary for Health and
prescribes its functions and organization.

SECTION 2. STATUS AND LINE OF AUTHORITY

.01 The Technology Management Staff shall be a constituent
operating unit within the Office of the Assistant Secretary for
Health and shall report to that officer through the Deputy
Assistant Secretary for Health. It shall consist of a Director,
a Deputy Director, such professional and support staff as may be
required, and shall be organized in such manner as the Director
may from time to time prescribe.

SECTION 3. FUNCTIONS

.01. General. The Technology Management Staff shall be the
principal organization within the Office of the Assistant
Secretary for Health (OASH) for advising and otherwise assisting
that officer in the performance of his or her responsibilities
relating to evaluation of current Government patent policy,
prescribing necessary modifications, determining rights in
inventions, transferring technology developed with Departmental
funds to the private sector; and maintaining liaison with
Congress and other appropriate persons and entities regarding
Government patent policy and technology transfer matters .

. 02. Definitions. As used in this order, unless specifically
stated otherwise, the term "patent policy" relates to all issues
concerning the acquisition and licensing of rights to federally
funded inventions by the Department, its employees, or its
contractors; and the term "technology transfer" relates to all
issues concerning PHS participation in collaborative or licensing
arrangements with the private sector or other pUblic entities,
and with the marketing of technological innovations by PHS
scientists •

•03. Specific Responsibilities. In performing the functions
prescribed in paragraph 3.01, the Technology Management Staff,
through its Director, shall:

a. in the absence of the Assistant Secretary and Deputy
Assistant Secretary for Health, represent OASH on the
Department Patent Board, the Federal Laboratory Consortium,
Cabinet Council working groups, and on related interagency
and intraagency working groups, committees, and boards
concerned with matters pertaining to Government patent
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policy, technology transfer, intellectual property, and
related planning and management issues.

b. provide guidance and clarification as to Departmental
policies relating to the matters described in paragraph 3.01
to the General Counsel and the Department Patent Counsel to
assist them in performing the related legal services
described in Chapter 1-900-10 A.2 of the Department's
Organization Manual.

c. provide guidance and clarification as to Departmental
policies relating to the matters described in paragraph 3.01
to the head of each operating agency to assist them in
performing of their responsibilities under Chapter 1-901­
10 B of the Department's organization Manual.

d. serve as the principal focal point within OASH for:

(i) with respect to technology transfer, developing
policies and procedures for identifying research
projects, technology, investigators, unique equipment
and facilities which could serve as the basis of a
cooperative research project or license agreement;
communicating this information to the private sector;
identifying and resolving conflicts of interest or
moral issues which might be associated with private
support; negotiating, approving and/or executing
cooperative and licensing agreements; conducting and
monitoring the cooperative research and licensing
program; assure reporting of new technologies created
under cooperative agreements; determining the ap­
propriate royalty share for inventors others entitled
to share them; and engage other pUblic or private
sector technology management services as may be
necessary;

(ii) with respect to patent policy, reviewing and
evaluating the effectiveness of existing Departmental
policies and practices for protecting the government's
interests and promoting the commercial use of inven­
tions made by government contractors, grantees and
employees; and developing more efficient techniques for
ascertaining the commercial value of inventions and
making related decisions regarding to file for a
patent, maintain a patent, or file for a statutory
Invention Registration.

(iii) with respect to administrative matters, make
periodic recommendations to the Assistant Secretary for
Health regarding the Department's relationship with the
National Technical Information Service in the Depart­
ment of Commerce; the maintenance of close liaison with
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universities, small business, nonprofit organizations,
private industry, other agencies and Committees of
Congress on matters described in this order; develop
pOlicies and take appropriate action to ensure the
protection and commercialization of technology SUbject
to other forms of intellectual property protection; and
serve as the central coordinating point within OASH for
developing or commenting on related legislation.



c. provide guidance and clar'fication as to Departmental
policies relating to the mat ers described in paragraph 3.01
to the head of each operati g agency to assist them in
performing of their respons bilities under Chapter 1-901­
10 B of the Department's 0 ganization Manual.

I2

(iii) with respect to administrative matters, make
periodic recommendations to the Assistant Secretary for
Health regarding the Department's relationship with the
National Technical Information Service in the Depart­
ment of Commerce: the maintenance of close liaison with
universities, small business, nonprofit organizations,
private industry, other agencies and Committees of
Congress on matters described in this order: and serve
as the central coordinating point within OASH for
developing or commenting on related legislation .
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b. provide guidance and clarific ion as to Departmental
policies relating to the matters described in paragraph 3.01
to the General Counsel and the epartment Patent Counsel to
assist them in performing the elated legal services
described in Chapter 1-900-10 .2 of the Department's
organization Manual.
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(ii) with respect to paten~ policy, reviewing and
evaluating the effectiveness of existing Departmental
olicies and practices for protecting the government's

~~~~~~~~~l~n~e~r:e~s~and promoting the commercial use of inven-
~ tio s m e by government contractors, grantees and

m yee and developing more efficient techniques for
ascertai ng the commercial value of inventions and - 1'

making related decisions regarding to file for a
patent, maintain a patent, or file for a statutory
Invention Registration.
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Issue:

TECHNOLOGY TRANSFER ACT IMPLEMENTATION

How should BRS implement the Technoloqy TranLferAct?

Background

The Technology Transfer Act of 1986 encourages and facilitates
interaction between Federal laboratories and the private sector,
principally activities to promote commercialization of Federal
research. It authorizes Federal laboratories to enter into
cooperative agreements with the private sector; and enhances
patent application licensing, and royalty sharing.

The provisions of the Act involve only PHS agencies, principally
NIH, and to a lesser degree, CDC, ADAMHA and FDA.

On March 17, the Policy Council discussed implementation of the
Act. The Deputy Assistant Secretary for Health and the Deputy
Under Secretary were requested to develop an implementation plan
that addresses the organizational structure; procedures for
licensing, patent and cooperative agreements; coordination with
other Federal agencies; compatibility of data systems, etc.

Subsequent to the Policy Council meeting:

o OS and PHS staff met to discuss implementation concerns and
areas of focus to guide planning.

o The President issued an executive order directing Federal
agencies to implement the Act.

o PHS developed an implementation plan; a summary is at the
"Plan" tab. While that plan essentially is a set of
procedures for further work on issues and mechanisms to
implement the Act, it does address the main concerns raised
by the Policy Council in the March meeting and OS staff
sUbsequently.

Specific Issue

The immediate question is whether implementation of the Act
should be delegated to the Assistant Secretary for Health at
this time, as he recommends. The consensus of OS staff is that
it should be.

PREPARED BY THE OFFICE OF THE ASSISTANT
SECRETARY FOR PLANNING AND EVALUATION, IN
CONSULTATION WITH PHS AND OS STAFF OFFICES
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Date

From

DEPARTMENT OF HEALTH s, HUMAN SERVICES

MAY I 1 1987

Assistant Secretary for Health

Publ ic Health Service

Memorandum

l

Subject Implementation of the Technology Transfer Act of 1986 - ACTION

To The Under Secretary
Through: COS

ES---

The purpose of this memorandum is to provide the PHS proposed plan for the
implementation of the Technology Transfer Act (TTA) of 1986. The plan
includes a public statement to be issued by the Secretary and a delegation of
authority from the Secretary to the Assistant Secretary for Health.

BACKGROUND

Under the terms of the Act, each Federal agency may permit the director of its
Government-operated Federal laboratories to enter into cooperative research
and development agreements with Federal agencies, industrial organizations,
public and private foundations or other "persons." The law seeks to provide
opportunities and incentives for the commercialization of technology at such
laboratories. The law also makes it the responsibility of each technical
employee and the management structure to develop opportunities for the
transfer of technology out of the Federal laboratories.

The Executive Order

On April la, 1987, the President issued Executive Order No. 12591 which
directed Federal agencies to implement the Act by delegating authority to its
Government-owned, Government-operated Federal laboratories to enter into
cooperative research and development agreements and to license inventions
produced by the laboratories.

Departmental Impact

In order for the Department to vigorously implement the Act: 1) delegations
of authority to the level that will provide for the most effective
implementation must be accomplished as quickly as possible; and 2) procedures
must be established which (a) protect the public interest yet fully embrace
the "new way of thinking" (b) strongly encourage the development of
cooperative research and development agreements, patents and licenses, and
(c) provide guidelines which the laboratories and their scientists find
helpful in accomplishing their new responsibilities.
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Page 2 - The Under Secretary

We are prepared to assimilate changes created by this new Act, which primarily
requires more direct laboratory/industry technical collaboration and calls for
delegating the necessary authorities to effect these changes by laboratory
directors. The primary challenge will be to reserve enough oversight to
prevent major problems yet not hinder the processes leading to successful
collaborative and licensing agreements.

THE PROPOSED PLAN

As a first initiative under the delegation, I will identify all the salient
decisions and actions that must be addressed in the management processes to:

o Embody the spirit of the Act through seeking cooperative support for
research projects funded by HHS laboratories that have been
identified as having the potential to create new commercial
products, and

o Identify, evaluate, protect and license other new technologies that
have been created by HHS laboratories.

In all of our activities, I intend to provide leadership so that our employees
do not lose sight of the fact that our laboratory employees and our entire
management staff must adopt an institutionally new way of viewing our role in
transfer of technology. I intend to see that all of our employees understand
the major national importance of entirely new approaches and thought
patterns. While focusing constantly on the end objectives and not impeding
the effort, a number of new decisions and responsibilities must be identified
within the context of these processes before they can be assigned within the
PHS. For instance, in the new management process of obtaining cooperative
support from the private sector, it will be necessary for the PHS to undertake
the following activities:

o Identify those research projects and facilities which might attract
private sector support.

o Develop a conduit for transfer of this information to the private
sector.

o Establish support from the private sector through this conduit.
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Page 3 - The Under Secretary

o Identify and resolve confiicts of interest or moral issues which
might be associated with the private support.

o Negotiate and approve the cooperative research and develdpment
agreements.

o Execute the Agreements.
o Conduct and monitor the cooperative program.
o Report new technologies created under cooperative agreements.
o Receive and distribute royalties based upon commercialization of new

products.

Although within the PHS. we have a management process to identify. evaluate.
protect and license new technologies created by our laboratories. the
Executive Order requires consideration of decentralizing these
responsibilities. The Act and the Executive Order also create new decisions
in the process which must be identified and assigned. It is my intention to
guard against the tendency to centralize these responsibilities because as ~as

made clear in the deliberative process by the Congress. negotiations must be
based on trust established between the technically knowledgeable individuals.

In light of the high priority that the White House has given the
implementation of the Act. I intend to create a PHS Task Force with HHS
participation to assist in implementing the Act. I will provide periodic
progress reports to your office during implementation to assure open
communications with you and the OS staff offices.

The identified management processes will require those elements of the PHS
seeking delegations of authority to focus on the resources necessary to
undertake the implementation of the Act. This exercise will more clearly
determine where and under what terms assignments of responsibility should be
made. including oversight.

It is clear that in addition to utilizing the task force as a means of
identifying resources and recommending subdelegations. it will also be
necessary to identify and develop policies to guide those management
processes. The committee will identify and assist in developing these
policies. For example. policy guidance may be needed to address:

o Whether the inventor's royalty share should be higher than the
15 percent mandated by the Act.

o How the residual share of royalties should be distributed.
o Under what circumstances the use of other department's or the

private sector's management services should be utilized.
o Guidelines for defining conflicts of interest.
o Guidelines for use in locating cooperative agreement partners.

In addition to the activites identified above. my office will proceed to
develop administrat ive tools to facilitate the management processes. For
instance it will be necessary to develop a model cooperative research and
deveiopment agreement tailored to use by PHS laboratories and an invention
awareness in technology management training program for laboratory scientists
and their managers.
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Other issues such as the need for a data system are not yet clear and need the
review of the committee after responsibilities are affixed. Untit they are
determined, it will be unrealistic to attempt a definition of the needs for
such a system. It will be of utmost importance that we do not delay
implementation of the Act while waiting for the data systems development.
After some experience, we will be better able to define our data systems
needs.

My office will work very closely with the Department of Commerce which as
assigned by the Act, is assisting others and coordinating the development of
cooperative agreements and training programs. We will assure proper
coordination with other agencies through a close relationship with the
Department of Commerce.

SUMMARY

Your memorandum of March 20, 1987 asked the Deputy Assistant Secretary for
Health and the Deputy Under Secretary to identify and present options for
issues of concern to you and the Policy Council. A number of these issues
will have to be developed by a committee which I will appoint upon approval of
this proposal and whose deliberations will be accomplished within 30 days. I
share the concern of the Policy Council over the need for a well-considered
set of policies. I want to implement the Act in a timely manner consistant
with the intent of the Administration and the Congress.

I recommend that the Secretary issue a policy statement calling for the
vigorous implementation of the Act. This would show support for the
legislation and responsiveness to the intent of the Executive Order being
drafted by OMB. This statement should be publicized, and distributed
throughout the PHS scientific community. (A proposed statement for
Secretarial signature is attached at Tab A.)

Because PHS is the only OPDIV with HHS that carries on activities directly
affected by this Act, I am asking that the Secretary delegate to me the
authorities necessary to implement the Act. I plan to report to him
periodically on PHS activities related to the Act. The necessary delegation
papers (the same as those originally tranmsitted to OS) are attached to this
memo (Tab B) for you to transmit to the Secretary for his signature if you
approve of the plan I am proposing below.

If you approve this proposed plan, please transmit the Secretarial statement
and the Delegations of Authority to the Secretary for his signature. I will
ask the Deputy Assistant Secretary for Health to undertake implementation
immediately.

Attachments
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l

MEMORANDUM TO: Assistant Secretary for Health

SUBJECT: Implementation of the Federal Technology Transfer Act of 1986

I wholeheartedly support the President's aim of vigorously implementing
the Technology Transfer Act of 1986. This Act promotes the use of new
knowledge from the research laboratory to develop new products with potential
application in the private as well as the public sectors. It offers new
incentives to Government scientists and industry to participate in this
process.

I am directing the Public Health Service, the sole Operating Division in
HHS with research laboratories, to vigorously implement the new law by
entering into collaborative arrangements with the private sector and arranging
for the marketing of technological innovations made by PHS scientists.
Accordingly, I am delegating to you authority to carry out the major
provisions of the Act.

Under your leadership, I know that PHS scientists will respond
enthusiastically to the purpose as well as the opportunity created by this
important legislation. Please inform PHS personnel of my interest and apprise
me periodically of your progress in carrying out the Act.

Otis R. Bowen, M.D.
Secretary
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