EXECUTIVE ORDER NO. 12591
THE WHITE HOUSE

Office of the Press Secretary
(Los Angeles, California)

For Immediate Release April 10, 1987

EXECUTIVE ORDER

FACILITATING ACCESS TO SCIENCE AND TECHNOLOGY

By the authority vested in me as President by the
Constitution and laws of the United States of America,
including the Federal Technology Transfer Act of 1986 (Public
Law 99~-502), the Trademark Clarification Act of 1984 (Public
Law 98-620), and the University and Small Business Patent
Procedure Act of 1980 (Public Law 96-517), and in order to
ensure that Federal agencies and laboratories assist univer-
sities and the private sector in broadening our technology
base by moving new knowledge from the research laboratory into
the development of new products and processes, it is hereby
ordered as follows:

Section 1. Transfer of Federally Funded Technology.

(a) The head of each Executive department and agency, to
the extent permitted by law, shall encourage and facilitate
collaboration among Federal laboratories, State and local
governments, universities, and the private sector, particu-
larly small business, in order to assist in the transfer of
technology to the marketplace.

(b) The head of each Executive department and agency
shall, within overall funding allocations and to the extent
permitted by law:

(1) delegate authority to its government-owned,
government-operated Federal laboratories:

(A) to enter into cooperative research and
development agreements with other Federal
laboratories, State and local governments,
universities, and the private sector; and

(B) to license, assign, or waive rights to
intellectual property developed by the laboratory
either under such cooperative research or
development agreements and from within individual
laboratories. ”

(2) identify and encourage persons to act as conduits
between and among Federal laboratories, universities,

and the private sector for the transfer of technology

developed from federally funded research and developme
efforts;

Laporatorles, state and local governments,
universities, and the private sector; and

(B) to license, assign, or waive rights to
intellectual property developed by the laboratory
either under such cooperative research or
development agreements and from within individual
laboratories. ’

(2) identify and encourage persons to act as conduits
between and among Federal laboratories, universities,

and the private sector for the transfer of technology

developed from federally funded research and developme
efforts;

(3) ensure that State and local governments,
universities, and the private sector are pr-
information on the technology, expertise
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federally funded research by granting to all contractors,
regardless of size, the title to patents made in whole or
in part with Federal funds, in exchange for royalty-free

use by or on behalf of the government;

(5) implement, as expeditiously as practicable, royalty-
sharing programs with inventors who were employees of the
agency at the time their inventions were made, and cash
award programs; and

(6) cooperate, under policy guidance provided by the
Office of Federal Procurement Policy, with the heads of
other affected departments and agencies in the develop-
ment of a uniform policy permitting Federal contractors
to retain rights to software, engineering drawings, and
other technical data generated by Federal grants and
contracts, in exchange for royalty-free use by or on
behalf of the government.

i

‘Sec. 2. Establishment of the Technology Share Program.
The Secretaries of Agriculture, Commerce, Energy, and Health
and Human Services and the Administrator of the National
Aeronautics and Space Administration shall select one or more
of their Federal laboratories to participate in the Technology
Share Program. Consistent with its mission and policies and
within its overall funding allocation in any year, each
Federal laboratory so selected shall:

(a) Identify areas of research and technology of
potential importance to long-term national economic
competitiveness and in which the laboratory possesses special
competence and/or unique facilities;

(b) Establish a mechanism through which the laboratory
performs research in areas identified in Section 2(a) as a
participant of a consortium composed of United States
industries and universities. All consortia so established
shall have, at a minimum, three individual companies that
conduct the majority of their business in the United States;
and

(c) Limit its participation in any consortium so
established to the use of laboratory personnel and facilities.
However, each laboratory may also provide financial support

generally not
activities of
laboratory in
of §5 million

Sec. 3.

to exceed 25 percent of the total budget for the
the consortium. Such financial support by any
all such consortia shall be limited to a maximum
per annum.

Technology Exchange -- Scientists and Engineers.

The Executive

Director of the President's Commission on

Executive Exchange shall assist Federal agencies, where appro-
priate, by developing and implementing an exchange program
whereby scientists and engineers in the private sector may
take temporary assignments in Federal laboratories, and
scientists and engineers in Federal laboratories may take

temporary assignments in the private sector.
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However, each laboratory may also provide financial support

generally not
activities of
laboratory in
of $5 million

to exceed 25 percent of the total budget for the
the consortium. Such financial support by any
all such consortia shall be limited to a maximum
per annum.

Sec. 3. Technology Exchange -- Scientists and Engineers.
The Executive Director of the President's Commission on
Executive Exchange shall assist Federal agencies, where appro-
priate, by developing and implementing an exchange program
whereby scientists and engineers in the private sector may
take temporary assignments in Federal laboratories, and
scientists and engineers in Federal laboratories may take
temporary assignments in the private sector.

Sec. 4. International Science and Technology. In order
to ensure that the United States benefits from and fully
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(1) to whether such foreign companies or governments
permit and encourage United States agencies, organiza-
tions, or persons to enter into cooperative research and
development agreements and licensing arrangements on a
comparable basis; I
. . \
(2) to whether those foreign governments have policies \
to protect the United States intellectual property
rights; and i

(3) where cooperative research will involve data,
technologies, or products subject to national security
export controls under the laws of the United States, to
whether those foreign governments have adopted adequate
measures to prevent the transfer of strategic technology
to destinations prohibited under such national security
export controls, either through participation in the
Coordinating Committee for Multilateral Export Controls
(COCOM) or through other international agreements to
which the United States and such foreign governments are
signatories.

(b) The Secretary of State shall develop a recruitment
policy that encourages scientists and engineers from other
Federal agencies, academic institutions, and industry to apply
for assignments in embassies of the United States; and

(c) The Secretaries of State and Commerce and the
Director of the National Science Foundation shall develop a.
central mechanism for the prompt and efficient dissemination
of science and technology information developed abroad to
users in Federal laboratories, academic institutions, and the
private sector on a fee-for-service basis.

Sec. 5. Technology Transfer from the Department of
Defense. Within 6 months of the date of this Order, the
Secretary of Defense shall identify a list of funded
technologies that would be potentially useful to United States
industries and universities. The Secretary shall then
accelerate efforts to make these technologies more readily
available to United States industries and universities.

Sec., 6. Basic Science and Technology Centers. The head
of each Executive department and agency shall examine the
potential for including the establishment of university
research centers in engineering, science, or technology in the
strategy and planning for any future research and development
programs. Such university centers shall be jointly funded by
the Federal Government, the private sector, and, where appro-
priate, the States and shall focus on areas of fundamental
research and technology that are both scientifically promising
and have the potential to contribute to the Nation's long-term
economic competitiveness.

Sec. 7. Reporting Requirements. (a) Within 1 year from
the date of this Order, the Director of the Office of Science
and Technology Policy shall convene an interagency task force
comprised of the heads of representative agencies and the
directors of representative Federal laboratories, or their
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research centers in engineering, science, or technology in the
strategy and planning for any future research and development
programs. Such university centers shall be jointly funded by
the Federal Government, the private sector, and, where appro-
priate, the States and shall focus on areas of fundamental
research and technology that are both scientifically promising
and have the potential to contribute to the Nation's long-term
economic competitiveness.

Sec. 7. Reporting Requirements. (a) Within 1 year from
the date of this Order, the Director of the Office of Science
and Technology Policy shall convene an interagency task force
comprised of the heads of representative agencies and the
directors of representative Federal laboratories, or their
designees, in order to identify and disseminate creative
approaches to technology transfer from Federal laboratories.

The task force will report to the President on the progress
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(b) Specifically, the report shall include:

(1) a listing of current technology transfer programs
and an assessment of the effectiveness of these programs;

(2) 1identification of new or creative approaches to
technology transfer that might serve as model programs
for Federal laboratories;

(3) criteria to assess the effectiveness and impact on
the Nation's economy of planned or future technology
transfer efforts; and

(4) a compilation and assessment of the Technology Share
Program established in Section 2 and, where appropriate,
related cooperative research and development venture
programs.

Sec. 8. Relation to Existing Law. Nothing in this Order
shall affect the continued applicability of any existing laws
or regulations relating to the transfer of United States tech-
nology to other nations. The head of any Executive department
or agency may exclude from consideration, under this Order,
any technology that would be, if transferred, detrimental to
the interests of national security.

RONALD REAGAN

THE WHITE HOUSE,
April 10, 1987.



THE WHITE HOUSE

Office of the Press Secretary
(Los Angeles, California)

For Immediate Release April 10, 1987

FACT SHEET

"Facilitating Access to Science and Technology"”

The Executive Order on Facilitating Access to Science and
Technology initiates a number of steps designed to promote
cooperation between the Federal Government, State and local
governments, industry and academia in cooperative research and
the commercialization of research. These steps will:

1. Direct Federal departments and agencies to improve the
transfer of federally developed technology and technical
information to the marketplace by:

— encouraging Federal laboratories to collaborate
with State and local governments, universities and
business, particularly small business, through
cooperative research and development agreements;

—— licensing intellectual property developed through
the cooperative research and development agreements
or by individual Federal laboratories;

s encouraging "science entrepreneurs" to act as
conduits between Federal laboratories, universities,
and the private sector;

e implementing royalty-sharing programs for Federal
inventors; and

s developing a uniform Federal policy permitting
Federal contractors to retain rights to software,
engineering drawings, and other federally generated
technical data, in exchange for royalty-free use by
the government.

2, Direct the Secretaries of Agriculture, Commerce, Energy,
and Health and Human Services and the Administrator of
the National Aeronautics and Space Administration to
select one or more of their laboratories to participate
in the "Technology Share Program," involving multi-year
joint basic and applied research with consortia of U.S.
firms and universities.

8 Direct the President's Commission on Executive Exchange
to assist Federal agencies in developing and implementing
an exchange program whereby scientists and engineers in
the private sector may take temporary assignments in
Federal laboratories and scientists and engineers in

Federal laboratories may take temporary assignments in
the nrivate ecamtnr )
2% Direct the Secretaries of Agriculture, Commerce, Energy,

and Health and Human Services and the Administrator of
the National Aeronautics and Space Administration to
select one or more of their laboratories to participate
in the "Technology Share Program," involving multi-year
joint basic and applied research with consortia of U.S.
firms and universities.

3. Direct the President's Commission on Executive Exchange
to assist Federal agencies in developing and implementing
an exchange program whereby scientists and engineers in
the private sector may take temporary assignments in
Federal laboratories and scientists and engineers in
Federal laboratories may take temporary assignments in
the private sector.

4. Direct:
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United States Trade Representative to whether the
country: offers comparable research and development
and licensing opportunities for U.S. nationals and
companies and protects U.S. intellectual property
rights;

b. the Secretary of State to develop a recruitment
policy encouraging scientists and engineers from
across the Federal Government, academia, and
industry to serve in U.S. embassy assignments
abroad; and

o the Secretaries of State and Commerce and the
Director of the National Science Foundation
to develop a central mechanism for the prompt and
efficient dissemination of science and technology
information developed abroad to users in Federal
laboratories, academic institutions, and the private
sector on a fee~for-service basis.

Direct the Secretary of Defense to identify within

6 months a list of funded technologies that would be
potentially useful to U.S. industries and universities
and to then accelerate efforts to make these technologies
more readily available.

Direct Federal agencies to examine the potential for
including the establishment of university-based research
centers in engineering, science, or technology in the
strategy and planning for any future R&D programs. Such
centers would be jointly funded by the Federal Govern-
ment, the private sector, and, where appropriate, the
States and would focus on areas of fundamental research
and technology that are both scientifically promising and
have the potential to contribute to the nation's
long-term economic competitiveness.

Direct the Director of the Office of Science and
Technology Policy to convene within 1 year an interagency
task force of Federal research agencies and their
laboratories to assess the progress in transferring
technologies from Federal laboratories and to develop and
disseminate additional creative approaches to technology
transfer.

The President's intention to issue an Executive order was
announced in January as part of his 43-point Competitiveness
Initiative. :

The President's intention to issue an Executive order was
announced in January as part of his 43-point Competitiveness
Initiative. :



THE WHITE HOUSE

Office of the Press Secretary
(Los Angeles, California)

For Immediate Release April 10, 1987

STATEMENT BY THE PRESIDENT

I believe a vigorous science and technology enterprise
involving the private sector is essential to our economic
and national security as we approach the 2lst century.
Accordingly, I have today issued an Executive Order
"Facilitating Access to Science and Technology."

It is important not only to ensure that we maintain American
preeminence in generating new knowledge and know-how in
advanced technologies, but also that we encourage the swiftest
possible transfer of federally developed science and tech-
nology to the private sector. All of the provisions of this
Executive order are designed to keep the United States on the
leading edge of international competition.

# # #
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OFFICE OF MANAGEMENT AND
BUDGET

Office of Federal Procurement Policy
Circular No. A-124, Patents—Smail

Flirms and Non-Profit Organizations

AGENCY: Office of Federal Procurement
Policy, OMB.
AcTno«: Notice.

sUMMARY: This Circular, issued
pursuant to the authority contained in
Pub. L. 96517, sets forth policies,
procedures and a standard clause for
executive branch agency use with
regard to inventions made by small
business firms and non-profit
organizations and universities under
funding agreements (contracts, grants
and cooperative agreements) with
Federal agencies where a purpose is to
perform experimental, developmental
and research work. This supersedes
OMB Bulletin No. 81-22 and reflects
public comments received on OMB
Bulletin No. 81-22 (48 FR 34778, July 2,
1981).

EFFECTIVE DATE: March 1, 1882,

FOR FURTHER INFORMATION CONTACT.
Mr. Fred H. Dietrich, Associate
Administrator, Office of Federal
Procurement Policy, 723 Jackscn Place,
NW., Washington, D.C. 20503, (202) 385-
£810. o i
SUPPLEMENTARY INFORMATION: This
Circular is a revision of OMB Bulletin
No. 81-22 which was issued on July 1,
1881, accompanied by a request for

comments from the public and Federal
agencies. Approximately 138 comments
were received from individuals,
universities, nonprofit organizations,
industrial concerns, and Federal
agencies.

Copies of all the comments are
available on record at OFPP. A
compilation of summaries of the
comments organized by Bulletin section
along with a rationale for their
disposition can be obtained by writing
to: Fred Dietrich, address as above.

The Bulletin has been reformated for
easier reading and simplified reference
to its provisions. For example, the
standard clause has been moved from
the body of the Circular to Attachment
A. Instructions and policies on the use of
the standard clause have been
consolidated in Part 7. Instructicns for
modification or tailoring of the clause
have been consoclidated in Part 8. Other
general policies relating to the clause or
the Act have been treated in separate
parts. Some of the more significant
changes that were made as a result of

.the comments are discussed below.

Explanations are also given as to why
certain comments were not adopted.

L Comments Relating to Policy and
A. Subcontracts

A pumber of commments indicated that
more clarification on the application of
the Circular to subgantracts was

needed. Revisions were made in Part §
and Part 7c. to address this concern.

B. Limitation to Funding Agreements
Performed in the United States

There were also a large number of
comments questioning the limitation of
the Bulletin to funding agreements
performed in the United States. The
Circular has been revised to eliminate
any distinctions based on where the
funding agreement is performed.
However, the definition of “nonprofit
organization” at 35 U.S.C. 201 has been
interpreted to cover only domestic
nonprofit organizations. The definition
of “small business” in SBA regulations
which are referenced in the Act
excludes foreign busginess. A strong
argument can be made that the Congress
did not include foreign nonprofits. For

_ example, that part of the statutory
- definition referencing organizations
-“qualified under a State nomprofit

organization statute” clearly is limited
to U.S. organizations. Similarly, that part
of the definition referencing Section 501
of the Tax Code manifest an inteation to
cover U.S. based organizations, since
foreign corporations are not subject to
U.S. tax except if they are doing
business in the United States.

C. Inventions Made Prior to July 1, 1961

Part 5 of the Circular was revised, as
suggested by commentors, to encourage
agencies to treat inventions made under
funding agreements predating the Act in
a manner similar to inventions under the

public comments received on OMB
Bulletin No. 81-22 (48 FR 34778, july 2,
1081).
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parts. Some of the more signiticant
changes that were made as a result of

.the comments are discussed below.

Explanations are also given as to why
certain comments were not adopted.

L Comments Relating to Policy and
8cope Sections

A Subcont:ﬁcts

A number of cormments indicated that
more clarification on the application of
the Circular to subqoatracts was
needed. Revisions were made in Part 5
and Part 7c. to address this concern.

cover US. based organizations, since
foreign corporations are not subject to
U.S. tax except if they are doing
business in the United States.

C. Inventions Made Prior to July 1, 1961

Part 5 of the Circular was revised, as
suggested by commentors, to encourage
agencies to treat inventions made under
funding agreements predating the Act in
a manner similar to inventions under the
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have been made as a result of the
comments.

Several agencies felt the procedures
were too formal and cumbersome. Some
universities were also concerned that
there did not appear to be a way for an
agency to rejéct a march-in without
going into a full-blown prosedure. To
address these concerns Part 13.b. was
added to provide for an informal and
rapid agency decisiorr making process as
to whether or not to begin a more formal
proceeding. Part 13.h. was also added to
make clear that an agency could
discontinue a proceeding at any time it
is satisfied that march-in is nat
warranted. This emphasizes that march-
in is strictly a matter for agency
discretion. Even though an agency may
begin march-in because of the
complaints of a third-party, that third
party does not have standing and cannot
insist on either the initiation or
continuation of a march-in proceeding.

A number of universities asked that
time limits be placed on the duration of
a march-in proceeding. It is not believed
to be practical to place an overall time
limit on a march-in proceeding,
particularly since delays in fact-finding
might be the result of contractor
requests for delays. However, Part 13.b.
includes a procedure for informal
agency decision-making, as noted
above, with specified time restraints. In
addition, Part 13.g. places a 90 day time
limit on the issuance of a determination
after fact-finding is completed.

Several universities also
recommended that march-in .
determinations be appealable to the
lead agency. However, this -
recommendation was not adopted. It is -
believed the procedures established will
ensure that march-ins are only exercised
after careful consideration. Contractors
may also appeal any arbitrary decisions
or those not conducted in accordance
with proper procedures to the courts.

Part 13.j. was added to clarify the
relationship of the procedures of the
Contract Disputes Act to the march-in
procedures of Part 13 c.-g. to the extent
a determination to march-in is
considered a contract dispute.

Several universities also
recommended that march-in proceedings
be closed to the public where
confidential information might be
disclosed. Language has been included
in Part 13.e. to require this. The
information on utilization obtained as
part of a march-in is consi$ :red within
the scope of the utilization information
which agencies are required to obtain
the right to under 35 U.S.C. 202{c)(5). and
the same statutory exclusion from
disclosure is applicable to it. It can also
be expected that the same information

would be trade-secret information
exempt from public diaclosure.

J. Appeals

As a result of a number of comments,
it was determined that the appeals
provisions of Part 5.g. of the Bulletin did
not address the full scope of appealable
decisions and that particularly in
forfeiture cases more detailed
procedures should be followed. Part 14
has been revised accordingly. However,
other recommendations to allow appeal
to the lead agency were not adopted
gince a number of agencies were
concerned that this would interfere with
their prerogratives.

Since it is anticipated that in contract
situations a number of these actions
would be subject to the Contract
Disputes Act, language waa added to
Part 14 to expressly acknowledge that
procedures under that Act would fully
comply with the requirements
established in Part 14.

K. Multiple Sources of Agency Support

One university suggested that there
was a need for additional guidance in
cases when a subject invention can be
attributed to more than one agency
funding agreement. To address this
concern Part 16¢c. was added to require
agencies to select one agency to
administer a given subject invention
when there have been multiple agencies
providing support. It is intended that
only that agency could then exercise
march-in or take other actions under the
clause. It would be a matter between the
agencies as to how any actions of the
selected agency would be coordinated
with the others.

L. Lead Agency

Bulletin 81-22 noted that the lead
agency concept was under discussion
and solicited comments on this matter.
The Department of Commerce has been
selected as the new lead agency based
on its prior experience and wide ranging
interest in technology transfer,
productivity, innovation and
Government patent policy. The lead
agency will, among other assignments,
review agency implementing
regulations; disseminate and collect
information; monitor administrative or
compliance measures; evaluate the Pub.
L. 96-517's implementation; and
recommend appropriate changes to
OMB/OFPP.

M. Optional Clause Language at Section
5b(1)(vi] of the Bulletin

The most commented upon gspect of
the Bulletin was the optional reporting
language authorized by Part 5.b.(1)(vi).
Approximately 70 comments were-

received from universities and nonprofit
organizations objecting to its use. The
premises underlying the rationale for the
optional language was brought in
question by a number of commentors.
Many others made the point that the use
of the clause would undermine their
licensing efforts, result in nonreporting
of inventions by inventors, and would
generally be counterproductive. Byavay
of contrast no agency provided any
rationale for the need for these
provisions.

In view of the comments and lack of
any established need for the optional
language, Part 5b(1){vi) of the Bulletin
has been eliminated from the final
Circular. As will be discussed, below,
some changes have been made to
paragraph c. of the standard clause of
Attachment A of the Circular that relate
to the issues raised by the optional

language.

II. Comments on Standard Patent Rights
Clause

A. Paragraph b.—License to State and
Local Governments

One agency suggested that the right to
license state and local governments be
made part of the standard rights of the
Government, This, however, has not
been done since the granting of licenses
to state and local governments is not
consistent with Pub. L. 96-517. That
statute defines the Government's license
rights, and any expansion of these
rights, would have to be justified under
the “exceptional circumstances”
language of 35 U.S.C, 202 on a case-by-
case basis. It is not anticipated that the
taking of such rights would ordinarily be
consistent with the policy and
objectives of the Act since such licenses
have acted as a disincentive to general
commercialization. Thus, while
appearing to be useful to state and local
governments such licenses have actually
acted to their disadvantage to the extent
they have precluded private

development of inventions useful to

state and local governments.

8. Paragraph c.—Reporting, Election,
and Disclosure

There were a number of comments on
various aspects of paragraphc. As a
result some changes have been made. In
general, these changes were designed to
provide a reasonable accommedation to
the interests of several agencies in
obtaining early knowledge of inventions
and to minimize the possibility of
statutory bars being created in
situations where the agency might wish
to seek patents if the contractor does
not elect rights. Thus, the reporting

U T LAS WaAs Y wsMELItew Mauw

recommended that march-in proceedings
be closed to the public where
confidential information might be
disclosed. Language has been included
in Part 13.e. to require this. The
information on utilization obtained as
part of a march-in is consi{ sred within
the scope of the utilization information
which agencies are required to obtain
the right to under 35 U.S.C. 202(c}{5). and
the same statutory exclusion from
disclosure is applicable to it. It can also
be expected that the same information
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regulations; disseminate and collect
information; monitor administrative or
compliance measures; evaluate the Pub.
L. 96-517's implementation; and
recommend appropriate changes to
OMB/OFPP.

M. Optional Clause Language at Section
5b(1)(vi) of the Bulletin

The most commented upon gspect of
the Bulletin was the optional reporting
language authorized by Part 5.b.(1)(vi}.
Approximately 70 comments were-

and Disclosure

There were a number of comments on
various aspects of paragraphc. As a
result some changes have been made. In
general, these changes were designed to
provide a reasonable accommedation to
the interests of several agencies in
obtaining early knowledge of inventicns
and to minimize the possibility of
statutory bars being created in
situations where the agency might wish
to seek patents if the contractor does
not elect rights. Thus, the reporting
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implementation of 35 U.S.C. 200-206 so
as to foster the policy and objectives set
forth in 35 U.S.C. 208.

8. Definitions. As used in this
Circular—

a. The term “funding agreement”
means any contract, grant, or
cooperative agreement entered into
between any Federal agency, other than
the Tennessee valley Authority, and any
contractor for the performance of
experimental, developmental, or
research work funded in whole or in
part by the Federal Government. Such
term includes any assignment,
substitution of parties, or subcontract of
any type entered into for the-
performance of experimental,
developmental, or research work under
a funding agreement, as herein defined.

b. The term “contractor” means any
person, small business firm or nonprofit
organization that is a party to a funding
agreement.

c. The term “invention” means any
invention or discovery which is or may
be patentable or otherwise protectable
under Title 35 of the United States Cade.

d. The term “subject invention” means
any inveation of a contractor conceived
or first actually reduced to practice in
the performance of work under a
funding agreement.

e. The term “practical application”
means to manufacture in the case of a
composition or product, to practice in
the case of a process or methaod, or to
operate in the case of a machine or
system; and, in each case, under such
conditions as to establish that the
invention is being utilized and that its
benefits are, to the extent permitted by
law or Government regutations,
available to the public on reasonable
terms.

f. The term “made” when used in
relation to any invention means the
conception or first actual reduction to
practice of such invention.

g. The term “small business firm”
means a small business concern as
defined at section 2 of Pub. L. 85-536 {15
U.S.C. 832) and implementing
regulations of the Admimistrator of the
Small Business Administration. For the
purpose of this Circular, the size
standards for small business concerns
involved in Government procurement
and subcontracting at 13 CFR 121.3-8
and 121.3-12, respectively, will be used.

h. The term “nonprofit organization™
means universities and other institutions
of higher education or an organization of
the type described in section 501{c} (3)
of the Internal Revenue Code of 1954 (28
U.8.C. 501(c}) and exempt from taxation
under section 501(a} of the Internal
Revenue Code (26 U.S.C. 501(a)} or any
nonprofit scientific or educational

organization qualified under a state
nonprofit organization statute.

7. Use of the Patent Rights (Small
Business Firm or Nopprofit
Organization) (March 1982) Clause.

a. Each funding agreement awarded to
a small business firm or domestic
nonprofit organization which has as a
purpose the performance of
experimental, development or research
work shall contain the “Patent Rights
(Small Business Firm ar Nonprofit
Organization) (March 1982)" clause set
forth in Attachment A with such -
modifications and tailoring as may be
authorized in Part 8, except that the
funding agreement may contain
alternative provisions—

(1) When the funding agreement is for
the operation of a Government-owned
research or production facility; or

{2) In exceptional circumstances when
it is determined by the agency that
restriction or elimination of the right to
retain title to any subject invention will
better promote the policy and objectives
of Chapter 38 of Title 35 of the United
States Code; or

(3) When it is determined by a
Government authority which is
authorized by statute or executive order
to conduct foreign intelligence or
counterintelligence activities that the
restriction or elimination of the right to
retain title to any subject invention is
necessary to protect the security of such
activities.

b. (1) Any determination under Part
7.a.(2) of this Circular will be in writing
and accompanied by a written
statement of facts justifying the
determination. The statement of {acts
will contain such information as the
funding Federal agency deems relevant
and, at minimum, will (i} identify the
small business firm or nonprofit
organization invalved, (ii} describe the
extent to which agency action restricted
or eliminated the right to retain title to a
subject invention, (iii} state the facts
and rationale supporting the ageacy
action, (iv) provide supporting
documentation for those facts and
rationale, and (v} indicate the nature of
any objections to the agency action and
provide any documentation in which
those objections appear. A copy of the
each such determination and written
statement of facts will be sent to thre
Comptroller General of the United
States within 30 days after the aweard of
the applicable funding agreement. In
cases of determinations application te

small business firms, copies will also be -

gent to the Chief Counsel for Advocacy
of the Small Business Administration.
(2) To assist the Camptroller General
to accomplish his or her responsihilities
under 35 U.S.C. 202, each Fedesal

agency that enters inte any funding
agreemests with nonprofit organizations
or small business firma during ihe
applicable reporting period shall
accumulate and, at the request of the
Compiroller General, provide the
Comptroller Genersd ar his or her duly
authorized represenative the total
number of primse agreements entered
into with small besimess e ar  »
nonprofit organiza thans that contain the
patent rights clause of Attachment A
during each period of October 1 through
September 30, begianing October 1.
1882

¢. (1) Agencies are sdvised that Part
7.a. applies to subcontracts at any tier
under prime funding agreements with
contractors that are other than small
business firms or ronprofit
organizations. Accordingly, agencies

should take appropriate action to ensure
that this requirenvent is reflected in the
patent clauses of such prize funding
agreements awarded after March 1,
198%

{2) In the event an agency hes
outstanding priree firnding agreesnents
that do not contatn patent flow-down
provisions consisternt with sither this
Circular or OMB Bulletin 81-22 (if it was
applicable at the time the funding
agreement was awarded), the agency
shall take appropriate action to ensure
that small busiresa firms or domestic
nonprofit organization subcontractors
under such prime funding agreements
that received their subcontracts after
July 1, 1981, will receive rights in their
subject inventians that are consistent
with Pub. L. 96-517 and this Circutar.
Appropriate actions might inchede (i)
amendment of prinre contracts and/or
subcontracts; (ii} requiring the inclusion
of the clause of Attachment A as a
condition of agency approval of a
subcontract; or (iii) the granting of title
to the subcoatracior to identified subject
inventions on terms substantially the
same as contained in the clause of
Attachment A in the event the
subcontract contains a “deferred
determination” or "acquisition by the
Govermnment” type of patent rights
clause.

d. Te qualify for the clause of
Attachment A, a prospective contractos
may be required by an agency to certify
that it is erther a small busicess firm or
a domestic nooprofit organization. If the
agency has reasom to questica the statws
of the prospective comtractsr as a small
business firm or domestic noaprofit
organization, it may filte a protest m
accordarce with 13 CFR 121.3-5 if small
business firm status s questioned or
require the prospective contracter to

PR PUIT UL UMT WL LG Ly UIT LT
standards for small business concerns
involved in Government procurement
and subcontracting at 13 CFR 121.3-8
and 121.3-12, respectively, will be used.
h. The term “nonprofit organization™
means universities and other instikutions
of higher education or an organization of
the type described in section 501{c} (3)
of the Internal Revenue Code of 1954 (28
U.8.C. 501(c)) and exempt from taxation
under section 501(a} of the Internal
Revenue Code (26 U.S.C. 501(a)} or any
nonprofit scientific or educational

PI.UVLUE ﬂlly UUCGULLCALG WU W wildull
those objections appear. A copy of the
each such determination and written
statement of facts will be sent to the
Comptroller General of the United
States within 30 days after the aweard of
the applicable funding agreement. In
cases of determinations application te

smail business firms, copies will also be .

sent to the Chief Counsel for Advocacy
of the Small Business Administration.

(2) To assist the Camptroller General
to accomplish his or her responsihilities
under 35 U.S.C. 202, each Fedesal

vs Lt e - e

clause.

d. Te qualify for the clause of
Attachment A, a prospective contractor
may be required by an agency to certify
that it is erther a small busicess firm or
a domestic nooprofit organization. If the
agency has reasom to questicn the statws
of the prospective comractsr as a small
business firm er domestic noaprofit
organization, it may file a protest m
accordarce with 13 CFR 121.3-5 if small
business firm status s questioned or
require the prospective contracter to
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{n 35 U.S.C. 205 in circumstances not
specifically described in this Part 9.

10. Reporting on Utilization of Subject
Inventions.

a. Paragraph h. of the clause of
Attachment A provides that agencies
have the right to receive periodic reporia
from the contractor on utilization of
inventions. In accordance with such
instructions as may be issued by the
Department of Commerce, agencies
shall obtain such information from their
contractors. Pending such instructions,
agencies should not impose reporting
requirements. The Department of
Commerce and the agencies, in
conjunction with representatives of
small business and nonprofit
organizations, shall work together to
establish a uniform periodic reporting
system.

b. To the extent any such data or
information supplied by the contractor is
considered by the contractor, or its
licensee or assignee, to be privileged
and confidential and is so marked,
agencies shall not, to the extent
permitted by 35 U.S.C. 202{c)(5), disclose
such information to persons outside the
Government.

11. Retention of Rights by Inventor.
Agencies which allow an inventor to
retain rights to a subject invention made
under a funding agreement with a small
business firm or nonprofit organization
contractor, as authorized by 35 U.S.C.
202(d), will impose upon the inventor at
least those conditions that would apply
to a small business firm contractor
under paragraphs d. (ii}) and (iii); f.(4% h.
i; and j. of the clause of Attachment A

12. Government Assignment to
Contractor of Rights in Invention of
Government Employee. In any case
when a Federal employee is a co-
inventor of any invention made under a
funding agreement with a small business
firm or nonprofit organization and the
Federal agency employing such co-
inventor transfers or reassigns the right
it has acquired in the subject invention
from its employee to the contractor as
authorized by 35 U.S.C. 202(e}, the
assignment will be made subject to the
same conditions as would apply to the
contractor under the clause of
Attachment A.

13. Exercise of March-in Rights.

a. The following procedures shait
govern the exercise of the march-in
rights of the agencies set forth in 35
U.S.C. 203 and the clause at Attachivent
A

b. Whenever an agency receives
information that it believes might
warrant the exercise of march-in rights,
before initiating any march-in
proceeding in accordance with the
procedures of Part 13.c.-h. below, it shail

notify the contractor in waiting of the
information and request infoymal
written or oral comments from the
contractor. In the absence of any
comments from the coniracior within 38
days, the agency may, at ita discretion,
proceed with the procedures below. If a
comment is recsived, whether or nat
within 30 days, then the agency shall,
within 60 days after it receives the
commesnt, either initiate the procadures
below or notify the coniractar, ia
writing, that it will not pursue march-ia
rights based on the information about
which the contractor was notified.

¢. A march-in proceeding shall be
initiated by the issuance of a written
notice by the agency o the contractor
and its assignee or exclusive licensee, as
applicable, stating that the agency is
considering the exercise of march-in
rights. The notics shall state the reasons
for the proposed march-in in terms
sufficient to put the contracter on notice
of the facts upon which the action would
be based and shall specify the field or
fields of use in which the agency is
considering requiring licensing. The
notice shall advise the contractor -
(assignee or exclusive licensee) of its
rights, ag set forth in this Circular and in
any supplemental agency regulations.
The determination to exercise march-in
rights shall be made by the head of the
agency or designee, excapt as provided
in Part 13.j. below.

d. Within 30 days after receipt of the
written notice of march-in, the
contractor (assignee or exclusive
licensee) may submit, in person, in
writing, or through a represeatative,

information or argumesnt in opposition ta -

the proposed march-in, | any
additional specific informatior which
raises a genuine dispute over the
material facts upon which thre march-in
is based. If the mformation presented
raises a genuine dispute over the

material facts, the head of the agency or .

designee shall undertake or refer the
matter to another officiad for fact-

e. Fact-finding shall be conducted -
accordance with the procedures
established by the agency. Such
procedures shall be as lirformal as
practicable and be consistent with
principles of fundamental fairness. The
procedures should afford the contractor
the opportunity to appear with counsel,
submit docunrentary evidence, present
wimesses and confront such persons as
the agency may presemt. A transcribed
record shail be made and shall be
available at cost to the contractor upen
request. The requirement for
transcribed record may be waived by
mutual agreement of the contractor and
the agency. Any porticn of a fact-finding

hearing that inwolves testimony or
evidence reiating to fe utilization or
efforts at obtaining ufllization that are
being made by the contractor, its
assigiee, ot licansees shall be dosed to
the public, including potential censees.

f. The official conducting the fact-
finding sheil prepare written findings of
fact and transmit them to the heed of the
agency or designee promptly after the
conclusion of the fact-finding
proceeding. A copy of the findings of’
fact shall be semt to the contractor
{assigmee or exciusive Bcensee) by
registered or certiffed mail.

g. In cases in which fact-finding has
been conducted, the head of the agency
or designee shall base his or her
determination on the facts found,
together with any other information and
argument submitted by the contractor
{assignee or exclusive licensee), and any
other information in the administrative
record. The consiatency of the exercise
of march-in rights with the policy and
objectives of 35 U.S.C. 200-208 and this
Circular shall also be considered. In
cases referred for fact-finding, the head
of the agency or designee may reject
only those facts that have been found
that are clearly erronecus. Written
natice of the determination whether
march-in rights will be exercised shall
be made by the head of the agency or
designee and sent to the contractor
{assignee or exclasive licensee) by
certified or registered mail within 90
days after the completion of fact-finding
or the proceedings will be deemed to
have been terminated and thereafter no
march-in based on the facts and reasons
upon which the procseding was initiated
may be exercised.

h. An agency may, at any time,
terminate a march-in proceeding if it is
satisfied that it does not wish to
exercige march-in

i. The procedures of this Part shall
also apply to the exercise of march-in
rights against inventors receiving title to.
subject inventions wnder 35 US.C. 202(d)
and, for that purpese, the term
“contractor” as used in this Part shall be
deemed to include the inventor.

j- Notwithstanding the last senterce of
Part 13.c., a determination to exercise
march-in in cases where the subject
invention was made under a comiract
may be made initiaily by the contracting
officer in accordance with the
procedures of the Contract Disputes Act.
In such cases, the procedures of the
Contract Disputes Act will appty in Heu
of those in Parts 13.d.g. above (except
that the last sentence of Part 13.e. shall
continue to apply}. However, when the
procedures of this Part 13.j. are used, the
contracter, assigmee, or exclusive

Attachment A.

13. Exercise of March-in Rights.

a. The following procedures shait
govern the exercise of the march-in
rights of the agencies set forth in 35
U.S.C. 203 and the clause at Attachivent
A

b. Whenever an agency receives
information that it believes might
warrant the exercise of march-in rights,
before initiating any march-in
proceeding in accordance with the
procedures of Part 13.c.-h. below, it shail
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practicable and be consistent with
principles of fundamental fairmess. The
procedures should afford the contractor
the opportunity to appear with counsel,
submit documrentary evidence, presvent
witnesses and confront such persons as
the agency may present. A transcribed
record shail be made and shall be
available at cost to the contractor upen
request. The requirement for
transcribed record may be waived by
mutual agreement of the contractor and
the agency. Any porticn of a fact-finding

Part 13.c., a determination to exercise
march-in in cases where the subject
invention was made under a comiract
may be made initiaily by the contracting
officer in accordance with the
procedures of the Conrtract Disputes Act.
In such cases, the procedures of the
Contract Disputes Act will appty in Heu
of those in Parts 13.d.g. above (except
that the last sentence of Part 13.e. shall
continue to apply}. However, when the
procedures of this Part 13.}. are used, the
contracter, assigmee, or exclusive
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Office of Federal Procurement Policy,
telephone number (202) 395-8810.
Donald E. Sowle,

Administrator.

David A. Stockman,

Director.

Attachment A—Circular A-124

The following is the standard patent
rights claused to be used in funding
agreements as provided in Part 7.

Patent Rights (Small Business Firms
and Nonprofit Organizations) (March
1982)

a. Definitions

(1} “Invention” means any invention
or discovery which is or may be .
patentable or otherwise protectable
under Title 35 of the United States Code.

(2) “Subject Invention" means any .
invention of the contractor conceived or
first actually reduced to practice in the
performance of work under this
contract.

(3) “Practical Application™ means to
manufacture in the case of a
composition orproduct, to practice in
the case of a process or method, or to
operate in the case of a machine or
system; and. in each case, under such
conditions as to establish that the
invention is being utilized and that its
benefits are, to the extent permitted by
law or Government regulations,
available to the public on reasonable
terms.

(4) “Made” when used in relation to
any invention means the conception or
first actual reduction to practice of such
invention.

(5) "Small Business Firm" means a
small business concem as defined at |
Section 2 of Pub. L. 85.536 {15 U.S.C. 832)
and implementing regulations of the
Administrator of the Small Business
Administration. For the purpose of this
clause, the size standards for small
business concerns involved in
Government procurement and
subcontracting at 13 CFR 121.3-8 and 13
CFR 121.3-12, respectively, will be used.

(8) “Nonprofit Organization” means a
university or other institution of higher
education or an organization of the
described in section 501(c)(3) of the
Internal Revenue Code of 1954 (268 U.S.C.
501{c}) and exempt from taxation under
section 501{a) of the Internal Revenue
Code (28 U.S.C. 501(a)) or any nonprofit
scientific or educational organization
qualified under a state nonprofit
organization statute. -

b. Allocation of Principal Rights

The contractor may retain the entire
right, title, and interest throughout the
world to each subject invention subject

to the provisions of this clause and 35
U.S.C. 203. With respect to any subject
invention in which the contractor
retains title, the Federal Government
shall have a non-exclusive, non-
transferable, irrevocable, paid-up
license to practice or have practiced foz
or on behalf of the United States the
subject invention throughout the world.

¢. Invention Disclosure, Election of Title
and Filing of Patent Applications by
Contractor.

(1) The contractor will disclose each
subject invention to the Federal agency
within two months after the inventor
discloses it in writing to contractor
personnel responsible for patent
matters. The disclosure to the agency
shall be in the form of a written report
and shall identify the contract under
which the invention was made and the
inventor(s). It shall be sufficiently
complete in technical detail to convey a
clear understanding, to the extent
known at the time of the disclosure, of
the nature, purpose, operation, and the
physical, chemical, biological or
electrical characteristics of the
invention. The diaclosure shall also
identify any publication, on sale or
public use of the invention and whether
a manuscript describing the invention-
has been submitted for publication and,
if 80, whether it has been accepted for
publication at the time of disclogure. In
addition, after disclosure to the agency,
the contractor will promptly notify the
agency of the acceptance of any
manuscript describing the invention for
publication or of any on sale or public

~ use planned by the contractor.

(2) The contractor will elect in writing
whether or not to retdin title to any such
invention by notifying the Federa/
agency within twelve months of
disclosure to the contractor: Provided,
That in any case where publication, on
sale or public use has initiated the one
year statutory period wherein valid
patent protection can still be obtained in
the United States, the period for election
of title may be shortened by the agency
to a date that is no more than 60 days
prior to the end of the statutory period.

(3) The contractor will file its initial
patent application on an elected
invention within two years after election
or, if earlier, prior to the end of any
statutory period wherein valid patent

protection can be obtained in the United

States after a publication, on sale, or
public use. The contractor will file
patent applications in additional
countries within either ten months of the
sorresponding initial patent application
or six months from the date permission
is granted by the Commissioner of
Patents and Trademarks to file foreign

patent applications where such filing
has been prohibited by a Secrecy Order.
(4) Requests for extension of the time
for disclosure to the agency, election,
and filing may, at the discretion of the
funding Federal agency, be granted.

d. Conditions When the Government
May Obtain Title

(1) The contractor will convey to the
Federal agency, upon written request,
title to any subject invention: |

(i) If the contractor fails to disclose or
elect the subject invention within the
times specified in c. above, or elects not
to retain title,

(ii) In those countries in which the
contractor fails to file patent
applications within the times specified
in c. above: Provided, however, That if
the contractor has filed a patent
application in a country after the times
specified in ¢., above, but prior to its
receipt of the written request of the
Federal agency, the contracior shall
continue to retain title in that country.

(iii) In any country in which the
contractor decides not to continue the
prosecution of any application for, to
pay the maintenance fees on, or defend
in reexamination or opposition
proceeding on, a patent on a subject
inventon.

e. Minimum Rights to Contractor

(1) The contractor will retain a
nonexclusive, royalty-free license
throughout the world in each subject
invention to which the Government
obtains title except if the contractor
fails to disclose the subject invention
within the times specified in ¢., above.
The contractor’s license extends to its
domestic subsidiaried and affiliates, if
any, within the corporate structure of
which the cantractor is a party and
includes the right to grant sublicenses of
the same scope to the extent the
contractor was legally obligated to do so
at the time the contract was awarded.
The license is transferable only with the
approval of the funding Federal agency
except when transferred to the
successor of that party of the
contractor’s business to which the
invention pertains.

(2) The contractor’s domestic license
may be revoked or modified by the
funding Federal agency to the extent
necessary to achieve expeditious
practical application of the subject
invention pursuant to an application for
an exclusive license submitted in
accordance with applicable provisions
in the Pederal Property Management
Regulations. This license will not be
revoked in that field of use or the
geographical areas in which the
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Internal Revenue Code of 1954 (28 U.S.C.
501{c)) and exempt from taxation under
section 501(a) of the Internal Revenue
Code (28 U.S.C. 501(a)) or any nonprofit
scientific or educational organization
qualified under a state nonprofit
organization statute. -

b. Allocation of Principal Rights

The contractor may retain the entire
right, title, and interest throughout the
world to each subject invention subject

palCUL appuUCEUOR o0 a0 e1ecieq
invention within two years after election
or, if earlier, prior to the end of any
statutory period wherein valid patent
protection can be obtained in the United
States after a publication, on sale, or
public use. The contractor will file
patent applications in additional
countries within either ten months of the
sorresponding initial patent application
or six months from the date permission
is granted by the Commissioner of
Patents and Trademarks to file foreign

mvenuon perains.

(2) The contractor’s domestic license
may be revoked or modified by the
funding Federal agency to the extent
necessary to achieve expeditious
practical application of the subject
invention pursuant to an application for
an exclusive license submitted in
accordance with applicable provisions
in the Pederal Property Management
Regulations. This license will not be
revoked in that field of use or the
geographical areas in which the
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are not reasonably satisfied by the will be utilized for the support of

contractor, assignee, or their licensees; scientific research or education.
(3}'Such action is necessary to meet I Communications

requirements for public use specified by ] A

Federal regulations and such (Complete According to Instructions

requirements are not reasonably at Part 8.b. of this Circular).

satisfied by the contractor, assignee, or {FR Doc. 524380 Flled 2-18-42: 8:45 em]

licensees; or BILLING COCE 3110-07-4

(4) Such action is necessary because
the agreement required by paragraph i.
of 'this clause has not been obtained or
waived or because a licensee of the
exclusive right to use or sell any subject
invention in the United States is in
breach of such agreement.

k. Special Provisions for Contracts with
Non-profit Organizations

If the contractor is a non-profit
organization, it agrees that:

{1) Rights to a subject invention in the
United States may not be assigned
without the approval of the Federa/
agency, except where such assignment
is made to an organization which has as
one of its primary functions the
management of inventions and which is
not, itself, engaged in or does not hold a
substantial interest in other
organizations engaged in the
manufacture or sale of products or the
use of processes that might utilize the
invention or be in competition with
embodiments of the invention provided
that such assignee will be subject to the
same provisions as the contractor);

(2) The contractor may not grant
exclusive licenses under United States
patents or patent applications in subject
inventions to persons other than small
business firms for a period in excess of
the earlier of:

(i) Five years from first commercial
sale or use of the invention; or

(ii) Eight years from the date of the
exclusive license excepting that time
before regulatory agencies necessary to
obtain premarket clearance, unless on a
case-by-case basis, the Federal agency
approves a longer exclusive license. If
exclusive field of use licenses are
granted. commercial sale or use in one
field of use will not be deemed
commercial sale or use as to other fields
of use, and a first commercial sale or
use with respect to a product of the
invention will not be deemed to end the
exclusive period to different subsequent
products covered by the invention.

(3) The contractor will share royalties
collected on a subject invention with the
inventor; and

(4} The balance of any royalties or
income eamned by the contractor with
respect to subject inventions, after
payment of expenses (including
payments to inventors) incidental to the
administration of subject inventions,

invention will not be deemed to end the
exclusive period to different subsequent
products covered by the invention.

(3) The contractor will share royalties
collected on a subject invention with the
inventor; and

(4} The balance of any royalties or
income eamed by the contractor with
respect to subject inventions, after
payment of expenses (including
payments to inventors) incidental to the
administration of subject inventions,




THE WHITE HOUSE

Office of the Press Secretary
(Los Angeles, California)

For Immediate Release April 10, 1987

: 5 EXECUTIVE ORDER

FACILITATING ACCESS TO SCIENCE AND TECHNOLOGY

By the authority vested in me as President by the
Constitution and laws of the United States of America,

including the Federal Technology Transfer Act of 1986 (Public

Law 99-502), the Trademark Clarification Act of 1984 (Public

Law 98-620), and the University and Small Business Patent
Procedure Act of 1980 (Public Law 96-517), and in order to

ensure that Federal agencies and laboratories assist univer-

sities and the private sector in broadening our technology

base by moving new knowledge from the research laboratory into

the development of new products and processes, it is hereby
ordered as follows:

Section 1. Transfer of Federally Funded Technology.

(a) The head of each Executive department and agency,
the extent permitted by law, shall encourage and facilitate
collaboration among Federal laboratories, State and local
governments, universities, and the private sector, particu-
larly small business, in order to assist in the transfer of
technology to the marketplace.

(b) The head of each Executive department and agency
shall, within overall funding allocations and to the extent
permitted by law:

‘k(l) delegate authority to its government-owned,
government-operated Federal laboratories:

(A) to enter into cooperative research and
development agreements with other Federal
laboratories, State and local governments,
universities, and the private sector; and

(B) to license, assign, or waive rights to
intellec 1 property developed by the laboratory
either under such cooperative research or
development agreements and from within individual
laboratories. L

(2) identify and encourage persons to act as conduits
between and among Federal laboratories, universities,
and the private sector for the transfer of technology

to

developed from federally funded research and development

efforts;

() ensure that State and local governments,
universities, and the private sector; and

(B) to license, assign, or waive rights to
1nEg£igg;nal property developed by the laboratory
either under such cooperative research or
development agreements and from within individual
laboratories. )

(2) identify and encourage persons to act as conduits
between and among Federal laboratories, universities,
and the private sector for the transfer of technology

developed from federally funded research and development

efforts;

() ensure that State and local governments,
universities, and the private sector are provided with

information on the technology, expertise, and facilities

available in Federal laboratories;
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federally funded research by granting to all contractors,
regardless of size, the title to patents made in whole or
in part with Federal funds, in exchange for royalty-free

use by or on behalf of the government;

(5) implement, as expeditiously as practicable, royalty-
sharing programs with inventors who were employees of the
agency at the time their inventions were made, and cash
award programs; and

(6) cooperate, under policy guidance provided by the
Office of Federal Procurement Policy, with the heads of
other affected departments and agencies in the develop-
ment of a uniform policy permitting Federal contractors
to retain rights to software, engineering drawings, and
other technical data generated by Federal grants and
contracts, in exchange for royalty-free use by or on
behalf of the government.

Sec. 2. Establishment of the Technology Share Program.
The Secretaries of Agriculture, Commerce, Energy, and Health
and Human Services and the Administrator of the National
Aeronautics and Space Administration shall.select one or more
of their Federal laboratories to participate in the Technology
Share Program. Consistent with its mission and policies and
within its overall funding allocation in any year, each
Federal laboratory so selected shall:

(a) Identify areas of research and technology of
potential importance to long-term national economic
competitiveness and in which the laboratory possesses special
competence and/or unique facilities;

(b} Establish a mechanism through which the laboratory
performs research in areas identified in Section 2(a) as a
participant of a consortium composed of United States
industries and universities. All consortia so established
shall have, at a minimum, three individual companies that
conduct the majority of their business in the United States;
and

(c) Limit its participation in any consortium so
established to the use of laboratory personnel and facilities.
However, each laboratory may also provide financial support
generally not to exceed 25 percent of the total budget for the
activities of the consortium. Such financial support by any
laboratory in all such consortia shall be limited to a maximum
of $§5 million per annum.

Sec. 3. Technology Exchange -- Scientists and Engineers.
The Executive Director of the President's Commission on
Executive Exchange shall assist Federal agencies, where appro-
priate, by developing and implementing an exchange program
whereby scientists and engineers in the private sector may
take temporary assignments in Federal laboratories, and
scientists and engineers in Federal laboratories may take
temporary assignments in the private sector.

Sec. 4. International_Science and Technoloav. Tp, ~rder
generally not to exceed 25 percent of the total budget for the

activities of the consortium. Such financial support by any
laboratory in all such consortia shall be limited to a maximum
of $5 million per annum.

Sec. 3. Technology Exchange -- Scientists and Engineers.
The Executive Director of the President's Commission on
Executive Exchange shall assist Federal agencies, where appro-
priate, by developing and implementing an exchange program
whereby scientists and engineers in the private sector may
take temporary assignments in Federal laboratories, and
scientists and engineers in Federal laboratories may take
temporary assignments in the private sector.

Sec. 4. International Science and Technology. 1In order
to ensure that the United States benefits from and fully
exploits scientific research and technology developed abroad,

& a5 ¥ mi. -~ L . _ 1 . 5 * - s ® - - = =
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(1) to whether such foreign companies or governments
permit and encourage United States agencies, organiza-
tions, or persons to enter into cooperative research and
development agreements and licensing arrangements on a
comparable basis;

(2) to whether those foreign governments have policies
, to protect the United States intellectual property
rights; and

(3) where cooperative research will involve data,
technologies, or products subject to national security
export controls under the laws of the United States, to
whether those foreign governments have adopted adequate
measures to prevent the transfer of strategic technology
to destinations prohibited under such national security
export controls, either through participation in the
Coordinating Committee for Multilateral Export Controls
(COCOM) or through other international agreements to
which the United States and such foreign governments are
signatories.

(b) The Secretary of State shall develop a recruitment
policy that encourages scientists and engineers from other
Federal agencies, academic institutions, and industry to apply
for assignments in embassies of the United States; and

(c) The Secretaries of State and Commerce and the
Director of the National Science Foundation shall develop a
central mechanism for the prompt and efficient dissemination
of science and technology information developed abroad to
users in Federal laboratories, academic institutions, and the
private sector on a fee-for-service basis.

Sec. 5. Technology Transfer from the Department of
Defense. Within 6 months of the date of this Order, the
Secretary of Defense shall identify a list of funded
technologies that would be potentially useful to United States
industries and universities. The Secretary shall then
accelerate efforts to make these technologies more readily
available to United States industries and universities.

Sec. 6. Basic Science and Technology Centers. The head
of each Executive department and agency shall examine the
potential for including the establishment of university
research centers in engineering, science, or technology in the
strategy and planning for any future research and development
programs. Such university centers shall be jointly funded by
the Federal Government, the private sector, and, where appro-
priate, the States and shall focus on areas of fundamental
research and technology that are both scientifically promising
and have the potential to contribute to the Nation's long-term
economic competitiveness.

Sec. 7. Reporting Requirements. (a) Within 1 year from
the date of this Order, the Director of the Office of Science
and Technology Policy shall convene an interagency task force
comprised of the heads of representative agencies and the
directors of representative Federal laboratories, or their

designees, in order to identify and disseminate creative
LesedlCll centers 1n engineering, science, Or tecnnology in the

strategy and planning for any future research and development
programs. Such university centers shall be jointly funded by
the Federal Government, the private sector, and, where appro-
priate, the States and shall focus on areas of fundamental
research and technology that are both scientifically promising
and have the potential to contribute to the Nation's long-term
economic competitiveness.

Sec. 7. Reporting Requirements. (a) Within 1 year from
the date of this Order, the Director of the Office of Science
and Technology Policy shall convene an interagency task force
comprised of the heads of representative agencies and the
directors of representative Federal laboratories, or their
designees, in order to identify and disseminate creative
approaches to technology transfer from Federal laboratories.
The task force will report to the President on the progress
of and problems with technology transfer from Federal
laboratories.
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(b) Specifically, the report shall include:

(1) a listing of current technology transfer programs
and an assessment of the effectiveness of these programs;

(2) identification of new or creative approaches to
technology transfer that might serve as model programs
for Federal laboratories;

(3) criteria to assess the effectiveness and impact on
the Nation's economy of planned or future technology
transfer efforts; and

(4) a compilation and assessment of the Technology Share
Program established in Section 2 and, where appropriate,
related cooperative research and development venture
programs.

Sec. 8. Relation to Existing Law. Nothing in this Order

shall affect the continued applicability of any existing laws
or regulations relating to the transfer of United States tech-
nology to other nations. The head of any Executive department
or agency may exclude from consideration, under this Order,
any technology that would be, if transferred, detrimental to
the interests of national security.

RONALD REAGAN

THE WHITE HOUSE,

April 10, 1987.



