EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20803

February 10, 1982
CIRCULAR No. A-124

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS

SUBJECT: Patents - Small Business Firﬁs and Nonprofit
Organizations

) Purpose. This Circular provides policies, proceduzes,
and guidelines with respect. to inventions made by small
business firms and nonprofit organizations, including univer-
sities, under funding agreements with Federal agencies where a

purpose is to perform experimental, developmental, or research
work.

2. Rescissions. This Circular supersedes OMB Bulletin 81-22

effective March 1, 1982.

3. Authority. This Circular is issued pursuant to the
authority contained in 35 U.S.C. 8206 (86 of P.L. 96-517, "The
Patent and Trademark Amendments of 1980").

4. Background. After many years of public debate on means
to enhance the utilization of the results of Government funded
research, Public Law 96-517 was enacted. This Act gives non-
profit organizations and small businesses, with 1limited
exceptions, a first right of refusal to title in inventions
they have made in performance of Government grants and
contracts. The Act takes precedence over approx1mately 26
conflicting statutory and administrative policies.

Under the Act, the Office of Federal Procurement Policy (OFPP)
is responsible for the issuance of the regulations
implementing 35 U.S.C. 8202-204 after consultation with the
Office of Science and Technology Policy (OSTP). On July 2,
1981, OMB Bulletin 81-22 was issued to provide interim regula-
tions while agency and public comments were sought. Based on
a review of these comments, this Circular is issued to
establish permanent implementing regulations and a standard
patent rights clause.

5. Policy and Scope. This Circular takes effect on March 1,
1982, and will be applicable to all funding agreements with
small business firms and domestic nonprofit organizations
executed on or after that date. This includes
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subcontracts at any tier made after March 1, 1982, with small
business firms and nonprofit organizations even if the prime
funding agreement was made prior to March 1, 1982. Unless
prohibited by law, agencies are encouraged to treat subject
inventions made under funding agreements made prior to July 1,
1981, in substantially the same manner as contemplated by P.L.
96-517 and this Circular for inventions made under funding
agreements entered into subsequent to July 1, 198l. This can
be accomplished through the granting of waivers of title on
terms and conditions substantially similar to those set forth
in the standard clause of Attachment A.

Agencies should be alert to determining whether amendments
made after March 1, 1982, to funding agreements entered into
pricer to July 1, 1981, result in new funding agreements
subject to this Circular and the Act. Renewals and continua-
tions after March 1, 1982, of funding agreements entered into
prior to July 1, 1981, should be normally treated as new
funding agreements.

This Circular is intended to establish uniform and coordinated
implementation of 35 U.S.C. 8200-206 so as to foster the
policy and objectives set forth in 35 U.S.C. 8200.

6. Definitions. As used in this Circular =--

a. The term "funding agreement” means any contract,
grant, or cooperative agreement entered into between any
Federal agency, other than the Tennessee Valley Authority, and
any contractor for the performance of experimental, develop-
mental, or research work funded in whole or in part by the
Federal Government. Such term includes any assignment,
substitution of parties, or subcontract of any type entered
into for the performance of experimental, developmental, or
research work under a funding agreement, as herein defined.

b. The term "contractor™ means any person, small
business firm or nonprofit organization that is a party to a
funding agreement.

s The term "invention"™ means any invention or
discovery which is or may be patentable or otherwise protect-
able under Title 35 of the United States Code.

d. The term "subject invention" means any invention of
a contractor conceived or first actually reduced to practice
in the performance of work under a funding agreement,

e. The term "practical application” means to
manufacture in the case of a cpmposition or product, to
practice in the case of a process or method, or to operate in
the case of a machine or system; ahd, in each case, under such
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conditions as to establish that the invention 1is being
utilized and that its benefits are, to the extent permitted by
law or Government regulations, available to the public on
reasonable terms.

9 The term "made"™ when used in relation to any
invention means the conception or first actual reduction to
practice of such invention.

g. The term "small business firm® means a small
business concern as defined at section 2 of Public Law 85-536
(15 - U.S.C. 8632) and implementing regulations of the
Administrator of the Small Business Administration. For the
purpose of this Circular, the size standards for small
business concerns involved in Government procurement and
subcontracting at 13 CFR 121.3- 8 and 121.3-12, respectively,
will be used.

I 8 The term *nonprofit organization” means
universities and other institutions of higher education or an
organization of the type described in section 501 (c) (3) of the
Internal Revenue Code of 1954 (26 U.S.C. 8501(c)) and exempt
from taxation under section 50l(a) of the Internal Revenue
Code (26 U.S.C. 8501(a)) or any nonprofit scientific or
educational organization gqualified under a state nonprofit
organization statute.

T a Use of the Patent Rights (Small Business Firm or
Nonprofit Organization) (March 1982) Clause.

a. Each funding agreement awarded to a small business
firm or domestic nonprofit organization which has as a purpose
the performance of experimental, developmental or research
work shall contain the "Patent Rights (Small Business Firm or
Nonprofit Organization) (March 1982)" clause set forth in
Attachment A with such modifications and tailoring as may be
authorized in Part 8, except that the funding agreement may
contain alternative provisions--

(1) when the funding agreement is for the operation
of a Government-owned research or production facility; or

(2) in exceptional «circumstances when it |is
determined by the agency that restriction or elimination of
the right to retain title to any subject invention will better
promote the policy and objectives of Chapter 38 of Title 35 of
the United States Code; or

T “3gviiey wua. iescriction or elimination of
the rlght to retain title to any subject invention will better
promote the policy and objectives of Chapter 38 of Title 35 of
the United States Code; or
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(3) when it is determined by a Government authority
which is authorized by statute or executive order to conduct
foreign intelligence or counterintelligence activities that
the restriction or elimination of the right to retain title to
any subject invention is necessary to protect the security of
such activities.

b. (1) Any determination under Part 7.a.(2) of this
Circular will be in writing and accompanied by a written
statement of facts justifying the determination. The state-
ment of facts will contain such information as the funding
Federal agency deems relevant and, at minimum, will (i)
identify the small business firm or nonprofit organization
involved, (ii) describe the extent to which agency action
restricted or eliminated the right to retain title to a
subject invention, (iii) state the facts and rationale
supporting the agency action, (iv) provide supporting documen-
tation for those facts and rationale, and (v) indicate the
nature of any objections to the agency action and provide any
documentation in which those objections appear. A copy of
each such determination and written statement of facts will be
sent to the Comptroller General of the United States within 30
days after the award of the applicable funding agreement. 1In
cases of determinations application to small business firms,
copies will also be sent to the Chief Counsel for Advocacy of
the Small Business Administration.

(2) To assist the Comptroller General to
accomplish his or her responsibilities under 35 U.S.C. 8202,
each Federal agency that enters into any funding agreements
with nonprofit organizations or small business firms during
the applicable reporting period shall accumulate and, at the
request of the Comptroller General, provide the Comptroller
General or his or her duly authorized representative the total
number of prime funding agreements entered into with small
business firms or nonprofit organizations that contain the
patent rights clause of Attachment A during each period of
October 1 through September 30, beginning October 1, 1982.

€ (1) Agencies are advised that Part 7.a. applies to
subcontracts at any tier under prime funding agreements with
contractors that are other than small business firms or non-
profit organizations. Accordingly, agencies should take
appropriate action to -ensure that this reguirement |is
reflected in the patent clauses of such prime funding agree-
ments awarded after March 1, 1982,

(2) In the event an agency has outstanding prime
funding agreements that do not contain patent flow~-down
provisions consistent with either this Circular or OMB
Bulletin 81-22 (if it was applicable at the time the funding

éppropriaté action to «éhéﬁ%éiﬂéﬁéi —Eiéungéqﬁirement is
reflected in the patent clauses of such prime funding agree-
ments awarded after March 1, 1982,
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agreement was awarded), the agency shall take appropriate
action to ensure that small business firms or domestic non-
profit organization subcontractors under such prime funding
agreements that received their subcontracts after July 1,
1981, will receive rights in their subject inventions that are
consistent with P.L. 96-517 and this Circular. Appropriate
actions might include (i) amendment of prime contracts and/or
subcontracts; (ii) requiring the inclusion of the clausz of
Attachment A as a condition of agency approval of a subcon-
tract; or (iii) the granting of title to the subcontractor to
identified subject inventions on terms substantially the same
as contained in the clause of Attachment A in the event the
subcontract contains a "deferred determination™ or
"acquisition by the Government”™ type of patent rights clause.

' R To qualify for the clause of Attachment A, a
prospective contractor may be required by an agency to certify
that it is either a small business firm or a domestic non-
profit organization. If the agency has reason to question the
status of the prospective contractor as a small business firm
or -domestic nonprofit organization, it may file a protest in
accordance with.-13 C.F.R. 121.3-5 if small business <£firm
status is questioned or require the prospective contragtor to
furnish evidence to establish its status as a domestic non-
profit organization.

8. Instructions for Modification and Tailoring of the Clause
of Attacnment A.

a. Agencies should complete the blank in paragraph
g.(2) of the clause of Attachment A in accordance with their
own or applicable Government-wide regulations such as the FPR
or DAR. The flow-down provisions of the clause cited by the
3gency should, of course, reflect the requirement of Part

«Co (1) . )

b. Agencies should complete paragraph Ls
"Communications™ at the end of the clause of Attachment A by
designating a central point of contact for ccmmunications on
matters relating to the clause. Additional instructions on
communications may also be included in paragraph 1.

- Agencies may replace the italicized or underlined
words and phrases with those appropriate to the particular
funding agresment. For example "contract” could be replaced
by "“grant®™, “contractor"™ by P"granteer, and contractin
officer™ by ™“grants orficer.” Depending on its use, ﬁ?eﬁera%
agency" can be rasplaced either by the identification of the
agency or by the specification of the particular office or
official within that agancy.

~wius anag pnrases with those appropriate to the particular
funding agreement. For example *contract™ could be replaced
by "grant®, “"contractor"™ by P"grancee’, and “contracting
officer™ by “grants orficer.® Depending on its use, “Federal
agencx“ can be resplaced either by the identification of the

agency or by the specification of the particular office or
official within that agancy.
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a. Wwhen the agency head or duly authorized designee
determines at the time of contracting with a small business
firm or nonprofit organization that it would be in the
national interest to acguire the right to sublicense foreign
governments or international organizations pursuant to any
existing treaty or agreement, a gentence may be added at the
end of paragraph b. of the clause of Attachment A as follows:

*This license will irclude the right of
the Government to sublicense foreign
governments and international
organizations pursuant to the following
treaties or international agreements:
; Ot pursuant to any
future treaties oOr agreements with
foreign governments or international
organizations.™

The blank in the above should be completed with the names of
applicable existing treaties or international agreements. The
above language is not intended to apply to treaties or agree-
ments that are in effect on the date of the award which are not
listed. The above language may be modified by agencies by
deleting the reference to future treaties or agreements or by
otherwise more narrowly defining classes of future treaties or
agreements. The language may also be modified to make clear
that the rights granted to the foreign government or inter-
national organization may be for additional rights beyond a
license or sublicense if so required by the applicable treaty
or international agreement. For example, in some cases
exclusive licenses or even the assignment of title in the
foreign country involved might be required. Agencies may also
modify the language above to provide for the direct licensing
by the contractor of the foreign government or international
organization.

e. To the extent not required by other provisions of
the funding agreement, agencies may add additional subpara-
graphs to paragraph (f) of the patent rights clause of Attach-
ment A to regquire the contractor to do one or more of the
following:

(1) Provide pericdic (but no more frequently than
annually) listings of all subject inventions required to be
disclosed during the pericd covered by the report;

(2) Provide a report prior to the close-out of a
funding agreement listing all subject inventions or stating
that there were none;

(3) Provide notification of all subcontracts for
experimental, developmental, or research work; and

- — g e - - - - -
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(4) Provide, upon request, the filing date, serial
number and title; a copy of the patent application; and patent
number and issue date for any subject invention in any country
in which the contractor has applied for patents.

Part 9. Publication or Release of Invention Disclosures

a. 35 U.S.C. 8205 provides as follows:

"Federal agencies are authorized to withhold
from disclosure to the public information dis-
closing any invention in which the Federal
Government owns or may own a right, title, or
interest (including a nonexclusive 1license)
for a reasonable time in order for a patent
application to be filed. Furthermore, Federal
agencies shall not be reguirad to release
copies ©f any document which is part of an
application for patent filed with the United
States Patent and Trademark Office or with any
foreign patent office."

b To the extent authorized by 35 U.S.C. B205, agencies
shall not disclose to third parties pursuant to requests under
the Freedom of Information Act (FOIA) any information disclos-
ing a subject invention for a reasonable time in order for a
patent application to be filed. With respect to subject
inventions of contractors that are small business firms or
nonprofit organizations, a reasonable time shall be the time
during which an initial patent application may be filed under
paragraph c. of the clause of Attachment A or such other
clause that may be used in the funding agreement. However, an
agency may disclose such subject inventions under the FOIA, at
its discretion, after a contractor has elected not to retain
title or after the time in which the contractor is required to
make an election if the contractor has not made an election
within that time. Similarly, an agency may honor an FOIA
request at its discretion if it finds that the same informa-
tion has previously been published by the inventor, contrac-
tor, or otherwise. If the agency plans to file itself when
the contractor has not elected title, it may, of course,
continue to avail itself of the authority of 35 U.S.C. 8205.

& As authorized by 35 U.S.C. 8205, Federal agencies
shall not release copies of any document which is part of an
application for patent filed on a subjact invention to which a

small business firm or nonprofit organization elected to
retain title.

4. A number of agencizs have policies to encourage
public disse. ination of the results of work supported by the

— A> auiuvrizea DYy 3> U.S5.C. 3205, Federal agencies
shall not release copies of any document which is part of an
application for patent filed on a subject invention to which a

small business firm or nonprofit organization elected *to
retain title.

d. A number of agenci2s have policies to encourage
public disse. ination of the results of work supported by the
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agency through publication in Government or other publications
of technical reports of contractors or others. 1In recognition
of the fact that such publication, if it included descriptions
of a subject invention, could create bars to obtaining patent
protection, it is the policy of the executive branch that
agencies will not include in such publication programs, copies
of disclosures of inventions submitted by small business firms
or nonprofit organizations, pursuant to paragraph c. of the
clause of Attachment A, except that under the same circum-
stances under which agencies are authorized to release such
information pursuant to FOIA regquests under Part 9.b. above,
agencies may publish such disclosures.

e. Nothing in this Part is intended to preclude
agencies from including in the publication activities
described in the first sentence of Part 9.d., the publication
of materials describing a subject invention to the extent such
materials were provided as part of a technical report or other
submission of the contractor which were submitted
independently of the requirements of the patent rights provi-
sions of the contract. However, if a small business firm or
nonprofit organization notifies the agency that a particular
report or other submission contains a disclosure of a subject
invention to which it has elected or may elect title, the
agency will use reasonable efforts to restrict its publication
of the material for six months from date of its receipt of the
report or submission or, if earlier, until the contractor has
filed an initial patent application. Agencies, of course,
retain the discretion to delay publication for additional
periocds of time.

g Nothing in this Part 9 is intended to limit the
authority of agencies provided in 35 vU.s.C. 8205 in circum-
stances not specifically described in this Part 9.

10. Reporting on Utilization of Subject Inventions.

a. Paragraph h. of the clause of Attachment A provides
that agencies have the right to receive periodic reports from
the contractor on utilization of inventions. In accordance
with such instructions as may be issued by the Department of
Commerce, agencies shall obtain such information from their
contractors. Pending such instructions, agencies should not
impose reporting raquicements. The Department of Commerce and
the agencies, in conjunction with representatives of small
business and nonprofit organizations, shall work tocgether to
establish a uniform periodic reporting system.

B, To the extent any such data or information supplied
by the contractor 1is considered by the contractor, or its
licensee or assignee, to be privileged and confidential and is
so marked, agencies shall not, to the extent permitted by

—— -~

establish a uniform periodic reporting system.

b. To the extent any such data or information supplied
by the contractor is considered by the contractor, or 1its
licensee or assignee, to be privileged and confidential and is
so marked, agencies shall not, to the extent permitted by
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35 U.s.C. 8202(c)(5), disclose such information to persons
outside the Government.

11. Retention of Rights by Inventor. Agencies which allow an
inventor to retain rignts tc a subject invention made under a
funding agreement with a small business firm or nonprofit
organization contractor, as authorized by 35 U.S.C. 8202(d),
will impose upon the inventor at least those conditions that
would apply to a small business firm contractor under para-
graphs d.(ii) and (iii); £.(4); h.; i.; and j. of the clause
of Attachment A.

12, Government Assignment to Contractor of Rights in
Invention of Government Emplovee. 1In any case when a rederal
employee 1s a co-inventor of any invention made under a
funding agreement with a small business firm or nonprofit
organization and the Federal agency employing such co-inventor
transfers or reassigns the right it has acquired in the
subject invention from its employee to the contractor as
"authorized by 35 U.S.C. 202(e), the assignment will be made
subject to the same conditions as would apply to the contrac-
tor under the clause of Attachment A.

13. Exercise of March-in Rights.

a. The following procedures shall govern the exercise
of the march-in rights of the agencies set forth in 35 U.S.C.
8203 and the clause at Attachment A.

b. Whenever an agency receives information that it
believes might warrant the exercise of march-in rights, before
initiating any march-in proceeding in accordance with the
procedures of Part 1l3.c.-h. below, it shall notify the con-
tracter in writing of the information and request informal
written or oral comments from the contractor. In the absence
of any comments from the contractor within 30 days, the agency
may, at its discretion, proceed with the procedures below. If
a comment is received, whether or not within 30 days, then the
agsncy shall, within 60 days after it receives the comment,
either initiate the procedures below or notify the contractor,
in writing, that it will not pursue march-in rights based on
the information about which the contractor was notified.

S A march-in proceeding shall be initiatad by the
issuance ©f a written notice by the agesncy to the contractor
and its assignee or exclusivs licensee, a3 applicable, stating
that the agency 1is considaring the exercise of march-in
rights. The notice 3hall state the reasons for the proposad
march-in in terms sufficient to put the contractor on notice
of the facts upon which the action would be based and shall
gspecify the field or fields of use in which the agency is con-
sidering requiring lica2nsing. The notice shall adviss the

£ A march-in proceeding shall be initiatad by the
issuance of a written notice by the agency to the contractor
and its assignee or exclusivs licensee, a3 applicable, stating
that the agency is considaring the exercise of march-in
rights. The notice 3hall state the reasons for the proposad
march=-in in terms sufficient to put the contractor on notice
of the facts upon which the action would be based and shall
gspecify the field or fields of use in which the agency is con-
sidering requiring lica2nsing. The notice shall adviss the
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contractor (assignee or exclusive licensee) of its rights, as
set forth in this Circular and in any supplemental agency
regulations. The determination to exercise march-in rights
shall be made by the head of the agency or designee, except as
prcvided in part 13.3j. below.

d. Within 30 days after receipt of the written notice
of march-in, the contractor (assignee or exclusive licensee)
may submit, in person, in writing, or through a representa-
tive, information or argument in opposition to the proposed
march-in, including any additional specific information which
raises a genuine dispute over the material facts upon which
the march-in is based. 1If the information presented raises a
genuine dispute over the material facts, the head of the
agency or designee shall undertake or refer the matter to
another official for fact-finding.

e. FPact-finding shall be conducted in accordance with
the procedures established by the agency. Such procedures
shall be as informal as practicable and be consistent with
principles of fundamental fairness. The procedures should
afford the contractor the opportunity to appear with counsel,
submit documentary evidence, present witnesses and confront
such persons as the agency may present. A transcribed record
shall be made and shall be available at cost to the contractor
upon request. The requirement for a transcribed record may be
waived by mutual agreement of the contractor and the agency.
Any portion of a fact-finding hearing that involves testimony
or evidence relating to the utilization or efforts at obtain-
ing utilization that are being made by the contractor, its
assignee, or licensees shall be closed to the public, includ-
ing potential licensees.

f. The official conducting the fact-finding shall
prepare written findings of fact and transmit them to the head
of the agency or designee promptly after the conclusion of the
fact-finding proceeding. A copy of the findings of fact shall
be sent to the contractor (assignee or exclusive licensee) by
registered or certified mail.

G In cases in which fact-finding has been conducted,
the head of the agency or designee shall base his or her
determination on the facts found, tcgether with any other
information and argument submitted by the contractor (assignee
~or exclusive licensee), and any other information in the
administrative record. The consistency of the exercise of
march-in rights with the policy and objectives of 35 U.S.C.
8200-206 and this Circular shall also be considered. 1In cases
referred for fact-finding, the head of the agency or designee
may reject only those facts that have been found that are
clearly erroneous. Written notice of the determination
whether march-in rights will be exercised shall be made by the

information and argument submitted by the contractor (assignee
~or exclusive licensee), and any other information in the
administrative record. The consistency of the exercise of
march-in rights with the policy and objectives of 35 U.S.C.
8200-206 and this Circular shall also be considered. In cases
referred for fact-finding, the head of the agency or designee
may reject only those facts that have been found that are
clearly erroneous. Written notice of the determination
whether march-in rights will be exercised shall be made by the
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head of the agency or designee and sent to the contractor
(assignee or exclusive licansee) by certified or registered
mail within 90 days after the completion of fact-finding or
the proceedings will be deemed to have been terminated and
thereafter no march-in based on the facts and reasons upon
which the proceeding was initiated may be exercised.

h. An agency may, at any time, terminate a march-in
proceeding if it is satisfied that it does not wish to exer-~
cise march-in rights.

i, The procedures of this Part shall also apply to the
exercise of march-in rights against inventors receiving title
to subject inventions under 35 U.S.C. 8202(d) and, for that
purpose, the term "contractor® as used In this Part shall be
deemed to include the inventor.

. Notwithstanding the last sentence of Part 1l3.c., a
determination to exercise march-in in cases where the subject
invention was made under a contract may be made initially by
the contracting officer in accordance with the procsdures of
the Contract Disputes Act., In such cases, the procedures of
the Contract Disputes Act will apply in lieu of those in Parcts
13.4.-g. above (except that the last sentence of Part 13.2.
shall continue to apply). However, when the procedures of
this Part 13.j. are used, the contractor, assignee, or
exclusive license will not be required to grant a license and
the Government will not grant any license until after either:
(1) 90 days from the date of the contractor's receipt of the
contracting officer’s decision, if no appeal of the decision
has been made to an agency board of contract appeals, or if no
action has been brought under Section 10 of the Act within
that time; or (2) the board or court, as the case may be, has
made a final decision in cases when an appeal or action has
been brought within 90 days of the contracting officer’'s
decision.

Ky Agencies are authorized to issue supplemental
proc=dures, not inconsistent herewith, £for the conduct o©Of
march-in proceedings.

14. Apoeals.

a. The agency official initially authorizaed to taka any
of the follewing actions shall provide the coatractor with a
written statement of the basis for his or her action at the
time the action is taken, including any relavant £facts that
wer2 relied upon in taking the action: ;

(1) A rafusal to grant an extansion under paragrapn
c.{4) of the clause of Attachment A,

- - - wes wm W LW e ¥ - wad £

written statement of the basis for his or her action at the
time the action is taken, including any relavant facts that
wera relied upron in taking the action:

(1) A rafusal to grant an extansion under paragraph
c.{(4) of the ¢lause of Attachment A,
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(2) A regquest for a conveyance of title under
paragraph d. of the clause of Attachment A.

(3) A refusal to grant a waiver under paragraph i.
of the clause of Attachment A. )

(4) A refusal to approve an assignment under
paragraph k. (l) of the clause of Attachment A.

(5) A refusal to approve an extension of the
exclusive license period under paragraph k. (2) of the clause
of Attachment A,

b. Each agency shall establish and publish procedures
under which any of the agency actions listed in Part 14.a.
above may be appealed to the head of the agency or designee.
Review at this level shall consider both the factual and legal
basis for the action and its consistency with the policy and
objectives of 35 U.S5.C. 8200-206 and this Circular.

. Appeals procedures established under Part 14.b.
above shall include administrative due process procedures and
standards for fact-finding at least comparable to those set
forth in Part 13.e.-g. of this Circular whenever there is a
dispute as to the factual basis for an agency request for a
conveyance of title under paragraph d. of the clause of
Attachment A, including any dispute as to whether or not an
invention is a subject invention.

d. To the extent that any of the actions described in
Part l4.a. are subject to appeal under the Contracts Dispute
Act, the procedures under that Act will satisfy the require-
ments of Parts l14.b. and c. above.

15. Licensing nf Background Patent Rights to Third Parties.

a. A funding agreement with a small business firm or a
domestic nonprofit organization will not contain a provision
allowing a FPederal agency to reguire the licensing to third
parties of inventions owned by the contractor that are not
subject inventions unless such provision has been approved by
the agency head and a written justification has been signed by
the agency head. Any such provision will clearly state
whether the licensing may be required in connection with the
practice of a subject invention, a specifically identified
work object, or both. The agency head may not delegate the
authority to approve such provisicns or to sign the justifica-
tion required for such provisions.

b. A Pederal agency will not require the licensing of
third parties under any such provision unless the agency head
determines that the wuse of the invention by others is

wile ayslcy HNCAU « sy Uil PLUVLIIDLUII wild Civailiy stace
whether the licensing may be required in connection with the
practice of a subject invention, a specifically identified
work object, or both. The agency head may not delegate the
authority to approve such provisions or to sign the justifica-
tion required for such provisions.

b. A Pederal agency will not require the licensing of
third parties under any such provision unless the agency head
determines that the wuse of the invention by others is
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necessary for the practice of a subject invention or for the
use of a work object of the funding agreement and that such
action is necessary to achieve practical application of the
subject invention or work object. Any such determination will
be on the record after an opportunity for an agency hearing,
and the contractor shall be given prompt notification of the
determination by certified or registered mail.

16. Administration of Patent Rights Clause.

a. It 1is important that the Government and the
contractor xnow and exercise their rights in subject inven-
tions in order to ensure their expeditious availability to the
public, to enable the Government, the contractor, and the
public to avoid unnecessary payment of royalties, and to
defend themselves against c¢laims and suits for patent

infringement. To attain these ends, contracts should be so
administered that:

(1) Inventions are identified, disclosed, and an
election is made as required by the contract clause.

(2) The rights of the Government in such inventions
are established;

(3) When appropriate, patent applications are
timely filed and prosecuted by c¢ontractors or by the
Government;

(4) The rights in patent applications are
documented by formal instruments such as licenses or
assignments;

(5) Expeditious commercial utilization of such
inventions is achieved.

o With respect to the conveyance of license or
assignments to which the Govarnment may be entitled undez the
clause of Attachment A, agencies should follow the guidance
provided in 41 CFR 1-9.109-5 or 32 CFR 9-109.5.

e In the event a subject invention is made under
funding agreements of more than on2 agency, at the requast of
the contractor or on their own initiative, the agencizs szhall
designat2 one agency as re;ponsxble for admxnxstratian of the
rights of the Government in the invention.

17. Modification of Existing Agency Reagulaticns.

a. Existing agency . patent regulations or other
published prlicies concarning inventions mades under funding
agre=ments shall be modifisd as nac¢cassary Lo =mak2 them

o
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desmgnate one agency as raeponslble for administration of the
rights of the Government in the invention.

17. Modification of Existing Agency Resqulatiocns.

a. Existing agency . patesnt regulations or other
published prlicies concarning inventions made under funding
agre=ments shall be modifisd as nacassary Lo =mak2 them
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consistent with this Circular and 35 U.S.C. B200-206. Agency
regulations shall not be more restrictive or burdensome than
the provisions of this Circular.

b. After March 1, 1982, this Circular and 35 U.S.C.
§200-206 shall take precedence over any conflicting agency
regulations or policies.

18. Lead Agency Designation. 1In order to assist the Office
of Federal Procurement Policy to ensure that 35 U.S.C. 8200~
206 and this Circular are implemented in a uniform and consis-
tent manner, the following responsibilities are assigned to
the Department of Commerce (hereafter referred to as "The
Department®). Other agencies shall fully cooperate and assist
in the carrying out of these responsibilities:

a. The Department will monitor agency regulations and
procedures for consistency with the Act and this Circular, and
it shall provide recommendations to OFPP and agencies whenever
it finds inconsistencies.

- The Department will consult with representatives of
19 agencies and contractors to obtain advice on ~--

(1) the development of the éeriodic reporting
system required under Part 10 of this Circular, and

(2) changes in this Circular which may be needed
based on actual experience under the Circular.

s The Department will accumulate, maintain, and
publish such statistics and analysis on utilization and
activities under this Circular and under Government patent .
policies and practices generally, as may be agreed to between
the Department and OFPP.

a. The Department will make recommendations to OFPP on
changes that may be needed in this Circular.

19. Sunset Review Date. This Circular shall have a policy
review no later than three years from the date of its
issuance.

20. Inquiries. All questions or inquiries should be
submitted to the Office of Management and Budget, Office of
FPederal Procurement Policy, telephone number (202) 335-6810,

e E e [id A STl

Donald E. Sowle BAvid A. Stockman
Administrator Director

- s Ass yuesLiuud ©OL inqgulries should Dbe
subm1tte3 to the Office of Management and Budget, Office of
FPederal Procurement Policy, telephone number (202) 335-6810,

WA BN T

Donald E. Sowle
Administrator Director




ATTACHMENT A
CIRCULAR A-124

The following is the standard patent rights claused to be used
in funding agreements as provided in Part 7.

PATENT RIGHTS (Small Business Firms and

Nonprofit Organizations) (March 1982)

a. Definitions

(1) "Invention" means any invention or discovery
which is or may be patentable or otherwise protectable under
Title 35 of the United States Code.

(2) "Subject Invention"” means any invention of the
contractor conceived or first actually reduced to practice in
the performance of work under this contract.

(3) "Practical Application” means to manufacture in
the case of a composition or product, to practice in the case
of a process or method, or to operate in the case of a ‘machine
or system; and, in each case, under such conditions as to
establish that the invention is being utilized and that its
benefits are, to ithe extent permitted by law or Government
regulations, available to the public on reasonable terms.

(4) "Made” when used in relation to any invention
means the conception or first actual reduction to practice of
such invention.

(5) "Small Business Firm” means a small business
concern as defined at Section 2 of Public Law 85-336 (15
U.S.C. 8632) and implementing regulations of the Administrator
of the Small Business Administration. For the purpose of this
clause, the size standarzds for small business conceras
involvad in Government procurement and subcontracting at 13
C.#F.R, 121.3-8 and 13 C.F.R. 121.3~12, resp=actively, will be
used.

(6) T"Nonprofit Organization™ means a univsrsity or
other institution of higher education or an organization of
the type describad in section 5301(c)(3) of the Internal
Revenua Code of 1954 (26 USC 3501l (c)) and exesnapt f£rom taxation
undar saction 501(a) of the Internal Revenue Code (25 USC
8531 (a)) or any nonprofit scientific or aducational organiza-
tion gualified undsr a state nonprofit organization statute,.

—wii-e suswicucion ©L nigner education or an organization of
the type describad in section 501{(c)(3) of the Internal
Revenua Code of 1954 (26 USC 3501 (c)) and exesnmpt from taxation
undar s2ction 501(a) of the Internal Ravenue Code (25 USC
8501 (a)) or any nonprofit scientific or aducational organiza-
tion gualified under a state nonprofit organization statute.




b. Allocation of Principal Rights

The contractor may retain the entire right, title,
and interest throughout the world to each subject invention
subject to the provisions of this clause and 35 U.S5.C. 203,
With respect to any subject invention in which the contractor
retains title, the Federal Government shall have a non-exclu-
sive, non-transferable, irrevocable, paid-up 1license to
practice or have practiced for or on behalf of the United
States the subject invention throughout the world.

Cs Invention Disclosure, Election of Title and Filing
of Patent Applications by Contractor.

(1) The contractor will disclose each subject
invention to the Federal agency within two months after the
inventor discloses 1t 1n writing to contractor personnel
responsible for patent matters. The disclosure to the agenc
shall be in the form of a written report and shall identify
the contract under which the invention was made and the

_inventor (s). It shall be sufficiently complete in technical
detail to convey a clear understanding, to the extent known at
the time of the disclosure, of the nature, purpose, operation,
and the physical, chemical, biclogical or electrical charac-
teristics of the invention. The disclosure shall also
identify any publication, on sale or public use of the inven-
tion and whether a manuscript describing the invention has
been submitted for publication and, if so, whether it has been
accepted for publication at the time of disclosure. In
addition, after disclosure to the agency, the contractor will
promptly notify the agency of the acceptance of any manuscript
describing the invention %or publication or of any on sale or
public use planned by the contractor.

(2) The contractor will elect in writing whether or
not to retain title to any such invention by notifying the
Federal agency within twelve months of disclosure to the con-
tractor; provided that in any case where publication, on sale
or public use has initiated the one year statutory period
wherein valid patent protection can still be obtained in the
United States, the period for election of title may be
shortened by the agency to a date that is no more than 60 days
prior to the end o% the statutory period.

(3) The contractor will file its initial patent
application on an elected invention within two years after
election or, if earlier, prior to the end of any statutory
period wherein valid patent protection can be obtained in the
United States after a publication, on sale, or public use.
The contractor will file patent applications in additional
countrles witnin either ten months of the corresponding
initial patent application or six months from the date
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(3) The contractor will file its initial patent
application on an elected invention within two years after
election or, if earlier, prior to the end of any statutory
period wherein valid patent protection can be obtained in the
United States after a publication, on sale, or public use.
The contractor will file patent applications in additional
countries witnin either ten months of the corresponding
initial patent application or six months from the date
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permission is granted by the Commissioner of Patents and
Trademarks to file foreign patent applications where such
filing has been prohibited by a Secrecy Order.

(4) Requests for extension of the time for
disclosure to the agency, election, and filing may, at the
discretion of the funding Federal agency, be granted.

d. Conditions When the Govesrnment May Obtain Title.

(1) The contractor will convey to the Federal
agency, upon written request, title to any subject invention:

(i) If the contractor fails to disclose or
elect the subject invention within the times specified in c.
above, or elects not to retain title.

(ii) In those countries in which the
contractor fails to file patent applications within the times
specified in c¢. above; provided, however, that if the
~contractor has filed a patent application in a country after
the times specified in c¢., above, but prior to its receipt of
the written request of the Federal agency, the contractor
shall continue to retain title in that country.

‘ (iii) In any country in which the
contractor decides not to continue the prosacution of any
application for, to pay the maintenance fees on, or defend in
reexamination or opposition proceeding on, a patent on a
subject invention.

e. Minimum Rights to Contractor

(1) The contractor will retain a nonexclusive,
royalty~frae license througnhout the world in each subject
invention to which the Government obtains titls except if the
contractor fails to disclose the subject invention within the
times specified in c¢., above. The contractor's license
extends to its domestic subsidiaries and aicfiliates, if any,
within the corporate structure ©of which the contractor is a
party and includes the right to grant sublicenses OrL zhe saae
scope to tne e2xtent the contractor was la2gally obligated to do
80 at the time the contract was awardad. The licensz is
transferabla only witn tne approval of the funding Padaral
agency except when transferred to the successor Of taat party
or tn2 coniractor's business to wnich the invention pertains.

(2) The contractor's domestic licens: may be
revokad or modified ny tne runding Faderal agancy to the
extant necessary to achieve expediltlious practical application

:

=~ W= wue  waws cue CURCLLACT wasd awardad. The licensz |
transferabla only witnh tne approval of the funding Padar.
agency except when transferred to the successor Of taat par
or ta2 contractor's business to which the invention pertain

s
al
Ly
s,

(2) The contractor's domestic license may be
revokad or modified oy tne runding Faderal agancy to the
ext2nt necessary to achieve expeditious practical application
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of the subject invention pursuant to an application for an
exclusive license submitted in accordance with applicable
provisions in the Federal Property Management Regulations.
This license will not be revoked in that field of use or the
geographical areas in which the contractor has achieved
practical application and continues to make the benefits of
the invention reasonably accessible to the public. The
license in any foreign country may be revoked or modified at
the discretion of the funding Federal agency to the extent the
contractor, its licensees, or 1its domestic subsidiaries or
affiliates have failed to achieve practical application in
that foreign country.

(3) Before revocation or modification of the
license, :the funding Federal agency will furnish the
contractor a written notice of 1ts intention to revoke or
modify the license, and the contractor will be allowed thirty
days (or such other time as may be authorized by the fundin
Federal agency for good cause shown by the contractor) atter
the notice to show cause why the license should not be revoked
or modified. The contractor has the right to appeal, in
accordance with applicable regulations in the Pederal Property
Management Regulations concerning the licensing of
Government-owned inventions, any decision concerning the
revocation or modification of its license.

f. Contractor Action to Protect the Governments
Interest

(1) The contractor agrees to execute or to have
executed and promptly deliver to the Federal agency all
instruments necessary to (i) establish or confirm the rights
the Government has throughout the world in those subject.
inventions to which the contractor elects to retain title, and
(ii) convey title to thé Federal agency when requested under
paragraph d. above, and to enable the Government to obtain
patent protection throughout the world in that subject
invention.

(2) The contractor agrees to require, by written
agreement, its employees, other than clerical and non-
technical employees, to disclose promptly in writing to per-
sonnel identified as responsible for the administration of
patent matters and in a format suggested by the contractor
each subjaect invention made under contract in order that the
contractor can comply with the disclosure provisions of
paragrapn c. above, and to execute all papers necessary to
file patent applications on subject inventions and to
establish the Government's rights in the subject inventions.
This disclosure format should require, as a minimum, the
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each subject invention made under contract in order that the
contractor can comply with the disclosure provisions of
paragrapn c. above, and to execute all papers necessary to
file patent applications on subject inventions and to
establish the Government's rights in the subject inventions.
This disclosure format should require, as a minimum, the
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information required by c.(l) above. The contractor shall
instruct such employees through employee agreements or other
suitable educational programs on the importance of reporting
inventions in sufficient time to permit the filing of patent
applications prior to U.S. or foreign statutory bars.

(3) The contractor will notify the Federal agency
of any decision not to continue the prosecution orf a patent
application, pay maintenance fees, or defend in a reexamina-
tion or opposition proceeding on a patent, in any country, not
less than thirty days before the expiration of the response
period required by the relevant patent office.

(4) The contractor agrees to include, within the
specification of any United States patent application and any
patent issuing thereon covering a subject invention, the
following statement, "This invention was made with CGovernment
support under (identify the contract) awarded by (identify the
Federal agency). The Government has certain rights in this
invention." '

g. Subcontracts

(1) The contractor will include this clause,
suitably modified to identity the partiss, in all subcon-
tracts, regardless of tier, for experimental developmental or
research work to be performed by a small business firm or
domestic nonprofit organization. The subcontractor will
retain all rights provided for the contractor in this clause,
and the contractor will not,as part or the censideration for
awarding tne subcontract, obtain rights in the subcontractor's
subject inventions.

(2) The contracto will dinclude in all other
subcontracts, regardlzss of tier, for experimental, develop~
mental or research work the patent rights clause requirzd by
(cite section of agency imolementing regulations, FPR, or
DAR) .

(3) 1In the case of subcontracts, at any tier, when
the prime award witn the Federal agency was a contract (but
not a grant or cooperative agresement), th2 agancy, subcontrac-
tor, and the contractor agree that the autual obligations of
the partiss creatad by this clause conscitutz2 a contrac
between the subcontractor and the Fedasral agency with raspect
to those matters covzred by this clause,

n. Reporting on Utilizakion of Subiact Iaveations

The contractor agree3 to sudbmit on raguea:
reporkts no more fraguantly than annually on the u

tne parcias created by this clause conscitute a contrac
betwaen the subcontractor and the Fedaral agency with raspect
to those matters covzred by this clause,

he Reporting on Utilizaktion of Subiz2ct Iaveations

The contractor agre23s to submit on ragu:
reporks no more Lraquantly than annually on the u
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a subject invention or on efforts at obtaining such utiliza-
tion that are being made by the contractor or its licensees or
assignees. Such reports shall include information regarding
the status of development, date of first commercial sale or
use, gross royalties received by the contractor, and such
other data and information as the agency may reasonably
specify. The contractor also agrees éo provide additional
reports as may be requested by the agency in connection with
any march~-in proceeding undertaken by the agency in accordance
with paragraph j. of this clause. To the extent data or
information supplied under this section is considered by the
contractor, its licensee or assignee to be privileged and con-
fidential and is so marked, the agency agrees that, to the
extent permitted by 35 USC £202(c)(3), it will not disclose
such information to persons outside the Government.

is Preference for United States Industry

Notwithstanding any other provision of this clause,
the contractor agrees that neither it nor any assignee will
grant to any person the exclusive right to use or sell any
subject invention in the United States unless such person
agrees that any products embodying the subject invention or
produced through the use of the subject invention will be
manufactured substantially in the United States. However, in
individual cases, the requirement for such an agreement may be
waived by the Federal agency upon a showing by the contractor
or its assignee that reasonable but unsuccessful efforts have
been made to grant licenses on similar terms to potential
licensees that would be likely to manufacture substantially in
the United States or that under the circumstances domestic
manufacture is not commercially feasible.

P March-in Rights

The contractor agrees that with respect to any
subject invention in which it has acquired title, the Federal
agency has the right in accordance with the procedures in OMB
Elrcufar A- __ (and agency regulations at ) to reguire the
contractor, an assignee or exclusive licensee of a subject
invention to grant a non-exclusive, partially exclusive, or
exclusive license in any field of use to a responsible appli-
cant or applicants, upon terms that are reasonable under the
circumstances, and if the contractor assignee, or exclusive
licensee refuses such a request, the. Federal agency has the
right to grant such a license itself 1f the Federal agency
determines that:

(1) Such action is necessary because the
contractor or assignee has not taken, or is not expected to

licensee refuses such a request, tne. fedTiai aycivy Gas eow
right to grant such a license itself 1f the Federal agency
determines that:

(1) Such action is necessary because the
contractor or assignee has not taken, or is not expected to
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take within a reasonable time, effective steps to achieve
practical application of the subject invention in such field
of use.

(2) Such action is necessary to alleviate health or
safety needs which are not reasonably satisfied by the
contractor, assignee, or their licensees;

(3) Such action is nacessary to meet requirements
for public use specified by Fesderal regulations and such
requirements are not reasonably satisfied by the contractor,
assignee, or licensees; or

{(4)  Such action is nescessary because the agreement
required by paragraph i of this clause has not been obtainead
or waived or because a licensee of the exclusive right to use
or sell any subject invention in the United States is in
breach of such agreement. '

k. Special Provisions for Contracts with ¥on-profit
Organizations

If the contractor is a non-profit organization, it
agrees that:

(1) Rights to a subject invention in the United
States may not be assigned without the approval of the Wederal
agency, except where such assxgnment is made to an organiza-
tion which has as one of its primary functions the management
of inventions and which is not, itself, engaged in or does not
hoid a substantial interest in other organizations engagad in
the manufacture or sale of products or the use of processes
that might utilize the invention or be in competition with
embodiments of the invention provided that such assigne2 will
be subject to the same provisions as the contractor);

(2) The <contractor may not grant exclusive
licenses under Unitad States patents or patent applications in
subjact inventions to persons other than small business firms
for a pericd in excess of the esarlier of:

(i) five years from first comm2rcial sale or use o
the invantion; or

rh

(ii) =ight years £from the date of tha exclusive
license excsoting that time befors régulato:y agencies neces-
sary to obtain premarkat clearancsz, unless on a casa-by~case
basis, tha Fadsral agency approves a longer exclusiva licensa.
If exclusive field of use licensas are grantad, ceommarcial
sale or use in one field of use will not be dessmed comamesrclal
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Tae 1nvy2ntion; or

(ii) =ight years £from the date of tha exclusive
license n%c5oting that time befors r%gulato:y agencies neces-
Bary to obtain premarket clearancsz, unless on a casa-by~case
basis, tha Fadsral agency approves a longer exclusive license.
If exclusive field of use liceansas are grantad, ceommarcial
sale or use in one field of use will not be dzesmed commsrcial
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sale or use as to other fields of use, and a first commercial
sale or use with respect to a product of the invention will
not be deemed to end the exclusive period to different subse-
quent products covered by the invention.

(3) The contractor will share royalties collected on a
subject invention with the inventor; and

(4) The balance of any royalties or income earned by the
contractor with respect to subject inventions, after payment
of expenses (including payments to inventors) incidental to
the administration of subject inventions, will be utilized for
the support of scientific research or education.

; i Communications. (Complete According to Instructions at
Part 8.b. of this Circular).

END OF CLAUSE
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EXECUTIVE-OFFICE OF THE PRESIDENT /‘}’ [ ¢ l‘/s?,a

BUREAU OF THE BUDGET lvdfmocfyon § —
WASHINGTON 25, D.C. {é,,;e} F5. i3y ray _F:Z)f&«-\ alf
“Kugust 7, 1952 CTRCULAR NO. A-1
Revised

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS

SUBJECT: Bureau of the Budget's system of Circulars and Bulletins to
executive departments and establishments

1. Series of communications. This revision of Circular No. A-1,
which replaces and rescinds Circular No. A-1 Revised, dated August 3,
1948, describes the Bureau's system of Circulars and Bulletins which are
employed to communicate various instructions and information to the
executive departments and establishments. The Circular series is used
~when the nature of the subject matter is of continuing effect. The
Bulletin series is used when the nature of the subject matter requires
single or one-time action by the departments and establishments or is of
a transitory nature. c

2. Circulars. Circulars are identified by the lstter "A"™ and a
number. When an instruction needs to be revised, the pertinent Circular
will be reissued with the same number and a new date. When the subject
matter of a Circular is of such a nature as to require frequent changes
in order to keep it current, revised pages may be issued in lieu of re-
issuing the entire set of instructions in a Circular. These changes will
be promulgated as a part of or attached to transmittal memorandums which
will be numbered chronologically and identified by the Circular number.

3. Bulletins. Bulletins are issued in an annua2l series, numbered
in chronological order. The last two numerals of the fiscal year of
issusnce are used to indicate the annual series; for example, Bulletin
No. 53-1 is the first Bulletin issued in fiscal year 1953.

L. Instructions for use of Circulars and Bulletins. The terms
®departments and establishments® used in the Circular and Bulletin series
include any executive department, independent commission, board, bureau,
office, agency, Government-owned or controlled corporation, or other
establishment of the Government, including regulatory commissicn or
board, and also the municipal government of the District of Columbia,
but do not include the legislative or judicial branches of the Government.

The provisions of any Circular or Bulletin, except as otherwise
specifically provided in any given Circular or Bulletin, shall be observed
by every such department or establishment insofar as the subject matter
pertains to the affairs of such department or establishment.

(No. A-1)

apecificaily provided in any given Circular or Bulletin, shall be observed
by every Such department or establishment insofar as the subject matter
pertains to the affairs of such department or establishment.

(No. A-1)
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S. Distribution. Circulars and Bulletins are distributed only to
the heads of executive departments and establishments, their budget
officers, and agency officials who have been authorized by the heads of
the departments and establishments to receive them.

6. Other regulations. Attention is also directed to the Budget-
Treasury Regulations, issued jointly by the Bureau of the Budget and
the Treasury Department, which are promulgated independently of the
Circular and Bulletin series of the Bureau of the Budget.

FREDERICK J. LAWTON
Director

(No. A-1)

(No. A-1)




EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET

WASHINGTON, D.C. 20503

July 31, 1981

MEMORANDUM TO: PROGRAM ASSOCIATE DIRECTORS
DEPUTY ASSOCIATE DIRECTORS
ASSISTANT DIRECTORS
OFPP ADMINISTRATOR
OIRA ADMINISTRATOR
OFFICE ADS

FROM: ) Glenn,

SUBJECT: Red¥ised OMB Manual Section 510,
Formal Guidance Documents

OMB Manual Section 510, Formal Guidance Documents, provides
both general and specific instructions on preparing, routing
and issuing OMB directives. OMB directives include Circulars,
Bulletins, Memoranda to Heads of Executive Agencies, Federal
Procurement Policy Letters, and Transmittal Memoranda.

Section 510 has been revised to meet two objectives. First,
the Paperwork Reduction Act of 1980 (P.L. 96-511) and
Executive Order 12291, Federal Regulation, directed agencies,
including OMB, to comply with regulatory and paperwork reduc-
tion requirements. The revisions reflect the new, stricter
requirements in the Act and the Executive Order. Second, we
‘have strengthened the procedures for developing and issuing
OMB directives to ensure all affected parties are consulted
and to minimize the burden on Federal agencies and the public.

The revised Section reflects most of the comments and concerns
we received from OMB divisions on the earlier draft. I hope
you will carefully review these new procedures and encourage
your staff to do the same. Compliance with the requirements
in this Section should expedite issuing OMB directives while
ensuring that the number and scope of our directives are kept
to the minimum necessary to perform OMB's functions.

Attachment

ensuring that the numper ana hSUU}_Jd Ul UUL ULLITULLVED Wiv itwp o
to the minimum necessary to perform OMB's functions.

Attachment




OFFICE OF MANAGEMENT AND BUDGET MANUAL
TRANSMITTAL MEMORANDUM NO. 10

SUBJECT: Revised Section and Exhibit for the OMBR Manual

Attached is a revised OMB Manual Section 510, Formal Guidance
Documents. This revised Section reflects new OMB procedures
to: (1) comply with Executive Order 12291, Federal Regulation,
and the Paperwork Reduction Act of 1980 (P.L. 96-511), and

(2) to provide a more systematic and centralized process for
preparing, routing and issuing draft and final OMB Directives.

The most significant revisions to Section 510 zare:

- The Office of Information and Regulatory Affairs is
responsible for reviewing proposed directives when
that directive "impacts regulatory or paperwork burdens
of the private sector, or State and local government
or where covered by provisions of Executive Order 12291,
Federal Regulation, or the Paperwork Reduction Act of
1980 (P.L. 96-511)."

- Sunset reviews of OMB directives require a memo to
the Director justifying continuation of the directive.

- OFPP Policy Letters are subject to the same clearance
procedures as other OMB directives.

-~ Administrative Notes formerly issued to State and local
government entities as clarifying instructions are
terminated. Transmittal Memoranda will be used to
clarify or change directives.

- OMB regulatory agenda responsibilities are centralized
in the office of the Assistant Director for Administration.

Please substitute this Section and Exhibit for the ones currently
in the Manual. This transmittal memorandum should be filed
behind the "Transmittal Memos" divider in the Manual.

AN

Linda L. Smith
Assistant Director
for Administration

t
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Linda L. Smith
Assistant Director
for Administration

t
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OMB MANUAL
Communication, Publications, and Records
Formal Guidance Documents ,

------------------------------------------------------------------

Section 510: FORMAL GUIDANCFE DNOCUMFNTS

510-1. Purpose.

This section prescribes procedures and assigns
responsibilities for preparing, issuing, and maintaining
the formal documents (directives) by which OMB provides
guidance to or obtains information from Federal agencies.

510-2. Objectives.

The aim of these procedures and responsibilities is
to supply necessary guidance to Federal agencies in a
system of documents that are carefully composed, readily
understood, adequately supported, easily referenced, and
current. It is.the further aim to assure that timely and
appropriate internal procedures are established for OMB
staff activities that result from directives.

510-3. Definitions.

A directive is a written issuance that uses OMB's
authority to give direction or instructions of general
applicability to Federal agencies, and may be in any of
the following forms:

a. A Circular is a directive communicating significant
governmentwide policy of a continuing nature.

b. A Bulletin is a directive communicating guidance that
is transitory in nature or that requires one-time
action by the agencies.

c. A Memorandum to Heads of Executive Departments and
Establishments 1is used to announce temporary policy
emphases or to remind agencies of existing policies.

d. A Federal Procurement Policy Letter is a directive of
a continuing nature issued under the authority of the
Administrator for Federal Procurement Policy.

e. A Transmittal Memorandum transmits a change to or
rescinds an existing Circular, Bulletin, or Federal
Procurement Policy Letter.

------------------------------------------------------------------

Approved: July 1981

AwuirursLLALUL LOI rederal Procurement Policy.

e. A Transmittal Memorandum transmits a change to or
rescinds an existing Circular, Bulletin, or Federal
Procurement Policy Letter.

------------------------------------------------------------------

Approved: July 1981
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...........

A Regulation is a formal rule issued by OMB, which
may or may not be promulgated under an explicit

statutory provision, that governs the operations of a
Federal program or function. Regulations may cover
Federal procurement, management, financial assistance
or similar area.

510-4. Responsibilities.

ds

...........

The division originating any directive i1s responsible
for:

(1) Making an initial determination on the need for
and type -of directive to be issued, including
any need to codify the directive in the Code of
Federal Regulations;

(2) Assuring that the reporting and recordkeeping
requirements that will be imposerd on agencies
and the public are the minimum needed to fulfill
OMB's responsibilities;

(3) Writing the directives and accompanying
instructions in clear and concise English;

(4) Providing necessary materials and coordination
in regard to:

(a) Executive Order 12291, Federal Regulation
(see Section 510-6.a.);

(b) National Archives and Records Service
reporting (see Section 510-6.d.);

(c) Consultation with unions (see Section 510-
B2}

(d) Intergovernmental consultation (see Section
510-8.£.)3

(e) Policies affecting assistance programs of
two or more departments or agencies (see
Section 510-6.g.); and

-------------------------------------------------------
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(e) Policies affecting assistance programs of
two or more departments oOr agencies (see
Section 510-6.g.); and

.......................................................
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(f) Clearance of reporting and recordkeeping
required of the public.

(5) Ensuring that each applicable step in  the
procedures detailed in Sections 510-5 and 510-6,
below, is carried out;

(6) Providing either directly or through OMB units,
information and interpretations to agency
officials after the directive has been issued,
including issuing guidance; and

(7) Regularly reviewing the directive to see that it

is wup-to-date, and preparing revisions as
necessary.
b. The Assistant Director for Administration is

responsible for:

(1) Advising the Director on the need for a
directive to be issued;

(2) Assuring that all directives meet the standards
of content and format discussed below and are
written clearly and concisely;

(3) Assuring that applicable administrative
requirements are met in regard to:

(a) Executive Order 12291, Federal Regulation;

(b) National Archives and Records Service
reporting;

(c) Consultations with unions;
(d) Intergovernmental consultation;
(e) Multi-agency assistance programs; and

(f) Clearance of public reporting and
recordkeeping.

..................................................................
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(4) Maintaining a complete index of all formal OMB
guidance currently in effect which is
cross-referenced to internal instructions;

(5) Arranging for periodic reviews of OMB's
directives to be made by the responsible
divisions and for the responsible divisions to
make recommendations to the Director on whether

revisions, if any, are needed;

(6) Recommending to the Director whether there is a
need to codify the directive in the Code of
Federal Regulations; and

(7) Publishing a semi-annual agenda of OMB
directives under development and review.

c. For all OMB directives except those of the Office of
Federal Procurement Policy (OFPP) the Assistant
Director for Administration is responsible for:

(1) Assigning the appropriate control number to each
directive (see Attachment A);

(2) Maintaining current mailing lists for each type
of directive;

(3) Assuring that copies of directives are
distributed promptly; and

(4) Maintaining the official historical file on all
directives;

d. For all OFPP directives the Administrator for Federal
Procurement Policy is responsible for:

(1) Assigning the appropriate control number to each
directive (see Attachment A);

(2) Maintaining current mailing lists for each type
of directive;

(3) Assuring that copies of directives are
distributed promptly:;

------------------------------------------------------------------
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of directive;

(3) Assuring that copies of directives are
distributed promptly:;
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(4) Maintaining the official historical file on all
directives; and

(5) Forwarding OFPP's agenda of directives under
development or review to the Assistant Director
for Administration for inclusion in the OMB
regulatory agenda published semi-annually.

e. The General Counsel is responsible for:

(1) Ensuring that all proposed directives are
consistent with existing statutes, Executive
Orders, or other regulations having the effect
of law; and

(2) Ensuring that all necessary statutory
requirements and relationships. are appropriately
referenced and properly cited.

f. The Office of Information and Regulatory Affairs is
responsible for reviewing proposed directives for
compliance with Executive Order 12291, Federal
Regulation, and the Paperwork Reduction Act of 1980
(Pt 296-511)

510-5. Procedures.
General procedures. The following procedures are to
be observed 1in preparing and issuing all directives.
Additional instructions for particular types of

directives are given in Section 510-6.

a. The responsible division determines the need for the
directive and develops 1its contents and any other
material needed, and performs any necessary
-coordination in regard to the responsibilities
outlined in Section 510-4. Any request for written
information from or instructions to ten or more
agencies must be in the form of a formal directive.

b. Before preparing a final draft, the originating
division consults with each unit in OMB likely to be
affected by the directive and with the Assistant
Director for Administration concerning the review
outlined in Section 510-4.b. The division also

..................................................................
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b. Before preparing a final draft, the originating
division consults with each unit in OMB likely to be
affected by the directive and with the Assistant
Director for Administration concerning the review
outlined in Section 510-4.b. The division also
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consults with affected agencies and outside parties
when appropriate. When a preliminary draft of the
proposed directive 1is prepared, it should be
circulated to affected wunits and the Assistant
Director for Administration.

c. Proposed Federal Procurement Policy Letters shall, at
least 30 days prior to the effective date of any
Policy Letter, be sent by OFPP to the Chairperson of
the Senate Governmental Affairs Committee and the
Chairperson of the House Government Operations
Committee, together with the report required by
Secticn 8(b) of P.L. 93-400 as amended by P.L.
96-83.

d. The originating division prepares an Abstract of
Correspondence that includes at least the following
information:

(1) The purpose of the proposed directive;

(2) The additional workload to be imposed on OMB,
Federal agencies, the public, and others by the
directive, and an outline of the Jjustification
for the additional workload;

(3) Identification of the agencies and OMB units
consulted during the preparation of the proposed
directive, in addition to those appearing on the
list of concurrences; and

(4) Any related issues the Director should be aware
of.

e. The final document should be routed +to the Deputy
Director and Director through:

(1) The head of any OMB division or office that
shares responsibility for the directive or whose
responsibilities are affected substantively by
the directive;

(2) 'The Office of Information and Regulatory Affairs
when the proposed directive impact regulatory or
paperwork burden of the private sector, or State

..................................................................
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and local governments or where covered by
provisions of Executive Order 12291, Federal
Regulation, or the Paperwork Reduction Act of
1980 (P.L. 96-511); '

(3) The cognizant program division(s) and the Budget
Review Division when the proposed directive will
affect agency programs or the budget process;

(4) The General Counsel;

(5) The Associate Director or other senior policy
officials to which the originating division
reports; :

(6) The Assistant Director for Administration; and

(7) The Executive Associate Director.

Simultaneously, information copies will be sent to:

(8) The Assistant Director for Public Affairs (in
all cases); )

(9) The Assistant Director for‘Legislative Reference
(when legislative matters are involved);

(10) The Assistant Director for Civil Rights (when.
civil rights matters are involved); and

(11) The head of any other OMB division or office
having provided substantive comments on, or
having a known interest in, the guidance
provided by the directive.

f. The originating division prepares in clear and
concise English a Budget Procedures Memorandum (BPM)
or other type of instruction to inform OMB personnel
of the actions required or implied by the directive.
The Budget Procedures Memorandum or other instruction
should accompany the final issuance.

g. When the Director or Deputy Director has signed the
docgment, it is given to the Budget Officer for
dating, assignment of a control number, reproduction,
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and distribution. The internal guidance prepared in
step (f) will be distributed within OMB at the same
time as the new directive, or as soon thereafter as
possible when it cannot accompany the directive. If
the Budget Procedures Memorandum cannot accompany the
proposed directive, the abstract of correspondence
should so state and indicate the date when such
internal guidance will be issued.

510-6. 2Additional Procedures for Certain Directives

The following are special requirements for certain

directives:

a.

-----------

Executive Order 12291. A directive falling within
the requirements of Executive Order 12291, Federal
Regulation, is one designed to implement, interpret
or prescribe law or policy or describe the procedure
or practice requirements of an agency. Excluded from
these requirements,- however, are directives that
outline procedures to be followed by the President's
budget and 1legislative programs, or for matters
affecting only the internal functions, management or
personnel of Federal agencies.

When work is initiated on a new or revised directive
(Circular, Bulletin or Federal Procurement Policy
Letter), the responsible Associate Director or
Administrator will so notify the Director. This
notification will be routed through the Assistant
Director for Administration and the General Counsel,
and will include:

(1) A statement of the problem addressed by the
directive and the means by which the problem was
brought to the attention of OMB;

(2) The legal basis for issuance of the directive;
(3) The name of a "knowledgeable agency official,"
e.g., the OMB staff person responsible for

handling inquiries;

(#) A statement as to whether or not it is a major
rule, i.e., is likely to result in:

.......................................................
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(3) “The name of a "knowledgeable agency official,"
e.g., the OMB staff person responsible for
handling inquiries;

(#) A statement as to whether or not it is a major
rule, i.e., is likely to result in:
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(a) An annual effect on the economy of $100
million or more.

(b) A major increase in costs or prices for
consumers, individual industries, Federal,
State or 1local government agencies, or
geographic regions; or

(c) Significant adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States based enterprises to compete with
foreign-based enterprises 1in domestic or
export markets.

(5) A statement of the issue involved and the
alternatives being explored; and

(6) A plan for developing the directive and the
target dates for steps in the development
process.

b. Publishing a Draft for Comment. Except in cases
where an emergency situation or statutory deadline
precludes it, directives subject to the provisions of
Executive Order 12291, Federal Regulation, will be
published in draft form for public comment in the
Federal Register. Along with a summary of the
background which has led to the directive, a
determination of whether this directive is a major
rule or not will also be published. If it is a major
rule, then a preliminary regulatory impact analysis
must be developed, and a summary of that analysis
must be published with the proposed rule. Such an
analysis should include:

(1) A description of the potential benefits of the J/
rule, including any beneficial effects that
cannot be quantified in monetary terms, and the
identification of those 1likelyv to receive the
benefits;

(2) A description of the potential costs of the
rule, 1including any adverse effects that cannot
be quantified in monetary terms, and the

.............................................................
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identification of those likely to bear the
costs;

(3) A determination of the potential net benefits of
the rule, including an evaluation of effects
that cannot be quantified in monetary terms;

(4) A description of alternative approaches that
could substantially achieve the same regulatory
goal at lower cost, together with an analysis of
their potential benefit and costs and a brief
explanation of the 1legal reasons why such
alternatives, if proposed, could not be adopted;
and .

(5) A description of the impact of the proposed rule
on small businesses, organizations and
governmental jurisdictions.

If the sponsoring division determines the proposed
directive is not a major rule, then the published notice
will include a statement to that effect along with the

reasons underlying that determination. Routing of the
draft for publication will be through the General
Counsel, Administrator, Office of Information and

Regulatory - Affairs and the Assistant Director for
Administration.

c. Final Directives. Final directives will be published
in the Federal Register along with a discussion of
comments received during development of the
directive. They will be routed for signature as
described in Section 510-5(e). For all directives
that are major rules, the published notice should
include a clear indication that:

- ,/{1) The directive is within OMB's authority and is
' consistent with Congressional intent; ’

>

(2) The factual conclusions upon which the rule is
based have substantial support, with full
attention to public comments in general and the
comments of persons directly affected by the
directive in particular;

..........................................................
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(2) The factual conclusions upon which the rule is
based have substantial support, with £full
attention to public comments in general and the
comments of persons directly affected by the
directive in particular;
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(3) The potential benefits of. the directive outweigh
the potential costs to society, supported by a
regulatory impact analysis; and

(4) The objective of the directive was chosen to
maximize the net benefits to society, while the
alternative approach selected involves the least
net cost to society.

For all other directives, the final publication should
include a statement that the directive is not a major

rule, along with the reasons underlying that
determination.
d. National Archives and Records Service. A directive

falling 'within . the requirements of the National
Archives and Records Service (NARS) is one that is
includes an interagency reporting requirement not of
a budgetary, program review and coordination, or
legislative clearance nature.

At the time work is initiated on such a directive the
responsible program division will obtain from the
Budget Officer a Standard Form 360, Request for
Clearance of an Interagency Reporting Requirement
(see the Exhibit to Attachment B).

The Budget Officer, serving as OMB's Interagency
Reports Coordinator, in conjunction with the
responsible program division, will then perform the
following, as required by Federal Property Management
Regulation (FPMR) 101-11.11:

(1) Discuss the proposed reporting requirement with
NARS and NARS will:

(a) Verify management needs;

(b) Review for duplicative reporting;

(c) Determine potential availability of
information;
(d) Where applicable, recommend sampling

measures; and

Approved: July 1981
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(d) Where applicable, recommend sampling
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(e) Assess impact on respondents.

(2) Prepare the Standard Form 360 and supporting
justification, and submit toc NARS; and

(3) Upon NARS' approval, promulgate the directive,
ensuring that the following information is
included:

(a) Purpose of reguirement;

(b) Report title;

(c) Interagency Report Control Number;

(d) Report format;

(e) Preparation instructions;

(f) List of responding agencies;

(g) Frequency;

(h) Number of copies;

(i) Routing;

(j) Due date; and

(k) Whether negative reports are required. (If
the report requires a form for data
collection, the Interagency Report Control
Number shall appear on the form, preferably
in the upper-right corner.)

e. Consultation with Unions. A directive requiring
consultation with unions 1is one that proposes any
substantial change in any condition of employment,
including personnel policies, practices, and matters,
whether established by rule, regulation, ox
otherwise, affecting working conditions (except to
the extent each matter is specifically provided for

by Federal statute). (There are certain management
rights excluded from this provision, including the

..................................................................
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power to determine the mission, budget, organization,
and number of employees of an agency.).

Whenever work is begun on a governmentwide issuance
(such as a Circular, Bulletin, or Memorandum to Heads
of Executive Departments and Establishments) that may
fall under the consultation provision, the Federal
Personnel Policy Division (FPPD) should be contacted
for advice on the applicability of the requirement.
The FPPD will handle requests from unions for
consultation and will keep a current register of
those unions granted such privileges. In order to
avoid any delays, the FPPD should be provided copies
of proposed issuances as early in the drafting
process as possible. The FPPD will then make a
determination regarding the need to consult with
unions, help set up meetings, or directly participate
in the consultation process as required.

Intergovernmental Consultation. All directives that
may have identifiable effects (other than budgetary)
on State or local governments will be coordinated
with the Deputy Associate Director for
Intergovernmental Affairs. This consultation should
begin when a new or revised directive 1is bheing
considered and continue through issuance.

Policies Affecting the Assistance Programs of Two or
More Departments or Agencies. All directives that
generally apply to the operation of the Federal
assistance programs on a crosscutting basis will be
coordinated with the Associate Director for
Management. This coordination should begin when a
new or revised directive is being considered and
continue through issuance and any follow-on steps
taken to guide implementation by the agencies.

510-7. Content and Format of Directives. (See Exhibit 510-1 for

sample format.)

a.

...........

Circulars, Bulletins, and Federal Procurement Policy
Letters shall contain, but not bhe limited to, the
following sections:

.......................................................
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(1) Purpose -- A brief statement of the reasons for
or intention of the directive. Required
citations should be given, but lengthy
discussions of background should be avoided.

(2) Rescissions -- List previous directives, if any,
rescinded by this issuance. (Note: If a

Circular or Federal Procurement Policy letter is
rescinded, there should always be a Transmittal
Méemorandum issued to that effect.)

(3) Authority -- Cite any statutory provisions or
other authorities wupon which the directive is
based.

(4) Background -- Describe briefly the  issue

necessitating the issuance of the directive.

(5) Policy -- A brief statement of the general
policy promulgated .by the directive.

(6) Definitions -- Succinct definitions of each key
term used in the guidance document which may be
uncommon or subject to varying interpretations.
This section should not contain any policy
guidance. Care should be taken that the -
definitions do not conflict with interpretations
given elsewhere in the directive, for example,
in attached reporting instructions. If the same
terms have been defined in other directives, the
same definitions should be used wherever

possible.

(7) Action Requirements - Statements of
responsibilities of agency officials for
carrying out the policy. Separate sections

should be wused for reporting requirements and
for the responsibilities of specific agencies.
If the requirements are lengthy and detailed,
only the basic responsibilities should be listed
in the "body of the directive, with details
appearing in an attachment. However, each
guidance document, together with its
attachments, should be self-contained.

------------------------------------------------------------------
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.......................................................

(8) OMB Responsibilities —-- A specific statement of
the responsibilities of OMB in implementing and
carrying out the policies expressed 1in the
document.

(9) Information Contact -- The name of an OMB unit
and a telephone number where further information
can be obtained. The directive may state that
-further information may be obtained from the
unit or person respon51ble for handling the
agency's budget.

(10) Sunset Review Date -- The date by which the
directive shall ~“have a policy review. All

.+~ Cilrculars and Federal Procurement Policy Letters

" should include a review date no later than three
years from the date of issuance. In exceptional
circumstances, a longer time period may be
approved by the Director. This exception should
be explained in the justification submitted in
accordance with the regquirements of Section
510-5. Bulletins shall have a termination date
no later than one year from the date of
issuance, and usually will terminate sooner. If
the Bulletin requires a one-time action, the
termination date may be stated "as soon as
action is completed."”

(11) Attachments -~ If necessary, additional
material, which 1is part of the guidance but is
too detailed to include in the body of the
document, may be added as an attachment.
Examples are reporting forms and instructions,
procedural handbooks, and lists.

Memoranda to Heads of Executive Departments and
Establishments and Transmittal Memoranda should be

brief and to the point, normally no more than one.

page long. Each must contain: (i) the name and
telephone number of the OMB unit which can provide
fu;ther information (or reference of the examining
unit responsible for the agency), and f14) a
termination date or the legend, "This memorandum is
rescinded as soon as the prescribed action is taken."
Proposed exceptions to showing a termination date or

-------------------------------------------------------
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legend should be explained in the Jjustification
submitted in accordance with the requirements of
Section 510-5.

510-8. Sunset Reviews.

a. Sunset reviews shall be conducted no later than once
every three years for Circulars and Federal
Procurement Policy Letters. Bulletins and Memoranda
will lapse after one year unless specific action is
taken to extend them.

b. Sunset reviews should result in a memorandum and a
draft of the revised directive from the responsible
program division to the Director, routed as defined
in Section 510-5(e). The memorandum should be brief
and should discuss:

(1) The basic objective of the direcéive;
(2) Why the directive is still needed;

(3) If it is a major rule, a regulatory impact
analysis; and

() If it is not a major rule, a statement to that
effect, along with the reasons for that
determination. '

c. Responsible offices will notify the Assistant
Director for Administration of plans for and the
status of their sunset reviews in April and October
for inclusion in the OMB regulatory agenda.

..................................................................
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(Attachment A

Control Numbers for Directives

Circulars will be denoted by the letter "A" followed by a
number assigned according to the sequence of initial issuance
(A-111, A-112, etc.).

Bulletins and Federal Procurement Policy letters will be
numbered in chronological order, by fiscal year (80-2, 80-3,
eta. ).

Memoranda to Heads of Agencies will be denoted by the letter
"M" followed by the two-digit fiscal year and a number
assigned according to the sequence of initial issuance
(M-80-1, M-80-2, etc.). B
Transmittal Memoranda are numbered chronologically by the
control number of the directive they modify (Transmittal
Memorandum No. 2 to Circular No. A-119).

..............................................................
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Attachment B
FPMR 101-11.11

Preparing Standard Form 360

Reporting Costs

The reporting costs of a reporting requirement are comprised
of developmental costs, which are incurred by both requiring and
responding agencies; operational costs, which are incurred only
by responding agencies and user costs, which are incurred only by
the requiring agency. The three categories of reporting costs
are defined further below.

(a) Developmental costs result from those activities
necessary for establishing a new reporting regquirement
or modifying an existing reporting requirement.

Developmental costs include:

(1) Specification of reporting requiremént;

(2) Analysis of repdrting requiremént;

(3) Design of reporting system; and

(4) Installation of reporting system.

(b) Operational costs result from those continuing
activities necessary to prepare and transmit a report.
Operational costs include:

(1) Data collection;

(2) All recordkeeping, data process, typing, data
assembly and other operational steps needed to
produce desired output; and

(3) Data transmission.

(c) User costs result from those normal activities performed

by the requiring office on the transmitted information.
User costs include:

.................................................................
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.................................................................

Approved: July 1981




OMB MANUAL
Communication, Publications, and Records 3
Formal Guidance Documents

.................................................................

(b) Factoring (estimate based Medium to low cost reporting--
on actual costs previously revision of a previously costed
collected for a comparable report--high degree of experience
report). : with comparable reports made by

same (one or a limited number)
responding agencies--cost
relatively easy to compare with
actual costs for a similar report.

(c) Sampling (estimate based Low to high cost reporting--large
on a representative se- number of respondents--new reports.
lection of responding
agencies).

(d) Technical estimates (esti- Low cost reporting--more detailed
mate based on experience). costing has been waived by GSA--

one time reports--limited number
of respondents.

Benefits

(a) Each reporting requirement shall be justified in terms
of its value to management. This value may be expressed in terms
of (1) increased productivity, (2) more timely service, (3)
better quality in output, or (4) reduced costs, and shall be
evaluated 1in comparison to the developmental, operational, and
user costs of a report. »

(b) Evidence presented in the justification statement shall
demonstrate that the value of the report outweighs its costs, and
that implementation of the report is in the best interest of the
Government. The justification shall be an attachment to the SF
360 and shall be signed by the agency official responsible for
initiating the reporting requirement.

(c) The official signing the justification statement shall:

(1) Describe specifically how the information from the
proposed report will be used. Generalizations such as "for
better management," "to send to Congress," or "to discharge
program responsibilities" are not appropriate.

(2) Describe the benefits that are expected from use of
the information. Quantify the benefits and place a dollar value

.................................................................
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(1) Refining, interpreting, and ’analyzing information
received; and

(2) Reading, reviewing, discussing, and documenting
information presented (hard copy report, briefing
session, remote terminal response).

(d) Reporting costs include resources directly applied in
reporting activities (personnel, eguipment, material,
and other) and overhead.

Cost Estimates

Cost-effectiveness measures and evaluations, including
sampling techniques shall be employed to ensure that management's
need for data or information warrants the costs incurred. Such

evaluations shall use a costing alternative appropriate to the
degree of accuracy and specificity that is actually needed to
evaluate a particular requirement. Accordingly, the following
costing alternatives may be used at the discretion of the
requiring agency, subject to GSA/NARS review. These alternatives
shall be used in conjunction with the procedures described in the
"Guide to Estimating Reporting Costs" issued by the Office of
Records Management, GSA/NARS. When sampling is to be used in
obtaining the estimated costs of a report, the requiring agency
should contact the General Services Administration (NRI) for
guidance in determining which agencies will be included 1in the
sample. Supporting documentation and worksheets for all cost
estimates shall be available for GSA/NARS review.

Alternatives Characteristics

(a) Pilot testing (estimate High cost reporting--full scale
based on actual costs mechanized systems--data banks--
collected). large number of data elements--

new data collection system--
respondent costs may be needed
for budget purposes.

.................................................................
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on the benefits to the extent possible, and assess the
probability that the benefits described will be realized.

(3) Describe the consequences that may be expected if
the proposed report is not implemented.

(4) Identify responding agencies that participated in
the design, pilot testing, and cost estimating of the proposed
report. :

(5) 1Identify agencies that concur and agencies that do
not concur in the proposed report. Summarize the reasons cited
by responding agencies for their nonconcurrences.

(6) Explain how the estimate of reporting costs shown
on the SF 360 was derived. Include as an attachment, an Optional
Form 101, Summary Worksheet for Estimating Reporting Costs, for
the input of each agency that participated in the estimating
process. —

(7) Review the consideration that was given to
alternative reporting plans in regard to each of the following:

(1) Frequency of reporting;

(ii) Use of exception reporting;

(iii) Use of sampling techniques;

(iv) Selection of respondents;

(v) Amount of detail; and

(vi) Format of report.
Waivers

If an agency cannot comply with all provisions of the

justification requirements specified in Section 101-11.1106, the
submission of the complete cost-effectiveness justification may
be waived when, in the judgment of GSA, it would be in the
interest of the Government to do so. A letter explaining the
need for the report and providing the reasons for the waiver

request shall be submitted instead of the justification statement
with Standard Form 360, Request for Clearance of an Interagency

.................................................................
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Reporting Requirement. As a minimum, all waiver requests shall
include a single summary cost figure in item 9, Summary of
Estimated Reports Costs (s 101-11.1106-2(d)). This request will
be responded to within 5 workdays after its receipt. If a
request for waiver 1is denied, the justification statement shall
be prepared under the procedures established above for clearance
of the reporting requirement.

.................................................................
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

June 8, 1987

»o

CIRCULAR NO. A-11
Revised
Transmittal Memorandum No. 58

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS

SUBJECT: Preparation and Submission of Budget Estimates

OMB Circular No. A-1ll1l provides detailed instructions and
guidance on the preparation and submission of annual budgets and
associated materials. The revised Circular transmitted by this
memorandum reflects changes for the FY 1989 budget process and
supercedes all previous versions.

The Circular has been extensively reorganized and edited.
Background and explanatory information have been added to relate
the instructions to the budget process and to clarify policies
and reporting requirements.

This year’s revision includes instructions on the
Administration’s Federal credit reform proposal and the treatment
of programs financed by the Federal Financing Bank (FFB). These
instructions modify the previous guidance provided for credit
reform for the FY 1988 Budget.

Accounts in the national defense function and multifunction
accounts with a national defense component may submit two-year
budget requests. The potential application of biennial budgeting
to other areas is currently under review. Specific instructions
on the requirements for accounts affected by biennial budgeting
will be provided later by OMB.

These and other significant changes are highlighted in the
aralysis of changes. Following the analysis of changes is a
crosswalk between the old and new structure of the Circular.

Attachment

Attachment




INFORMATION ON
RESEARCH AND DEVELOPMENT

44.1.-44.3.

Information on Research and Development

44.1. General.

Information on research and development pro-
grams, including technology transfer activities, is re-
quired for review of agency requests, Government-
wide resource allocation, and preparation of the
special analysis on research and development
(R&D).

Reporting thresholds.—Agencies are required to
report R&D information if the level of budget au-
thority, obligations, or outlays for the agency ex-
ceeds the following thresholds for the past, current,
or budget years:

—R&D levels exceeding $10 million require a
consolidated R&D schedule and a narrative
statement covering the activities of the whole
agency.

—R&D levels exceeding $150 million require sep-
arate R&D schedules and narrative statements
for each bureau or comparable organizational
unit conducting R&D activity, as well as a con-
solidated schedule and narrative statement for
the agency as a whole.

—Technology transfer levels exceeding $100
thousand for agencies with R&D levels of more
than $10 million require a consolidated sched-
ule on technology transfer activities and a nar-
rative statement for the whole agency and a
separate schedule covering all agency owned
laboratories.

44.2. Definitions.

Research and development broadly covers the
work performed by a Government agency or by pri-
vate individuals or organizations under a contractual
or grant arrangement with the Government. It in-
cludes R&D in all fields, including education and
the social sciences, as well as the physical sciences,
engineering, etc.

—Research is systematic study directed toward
fuller scientific knowledge or understanding of
the subject.

—Development is systematic use of the knowledge
and understanding gained from research for the
production of useful materials, devices, systems,
or methods, including the design and develop-
ment of prototypes and processes.

Research and development excludes routine prod-
uct testing, quality control, mapping, collection of
general purpose statistics, experimental production,
routine monitoring and evaluation of an operational

Circular No.
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program, and the training of scientific and technical
personnel. -

This definition of research and development is
the same as that used for the National Science
Foundation Annual Survey of Federal Funds for Re-
search, Development, and Other Scientific Activities.
Information reported under this section should be
reconcilable with the more detailed information sub-
sequently reported in the annual survey.

Technology transfer broadly covers activities or
programs designed specifically to make research and
technology developed in Federal laboratories avail-
able to entities outside the kederal government or
programs which have this as an important goal or
result. Examples include specific cooperative R&D
between industry and government; dissemination or
outreach programs; and programs to encourage or
promote the exchange of scientists and engineers
between industry, government, and universities.

44.3. Material required.

An original and two copies of the following infor-
mation is required. Some agencies, particularly
those with large R&D programs, may also be re-
quested by OMB to provide additional data aggre-
gated at different levels of detail from those re-
quired below (e.g., Department of Defense, National
Aeronautics and Space Administration, and Depart-
ment of Health and Human Services).

The R&D and technology transfer schedules will
cover PY through BY and will include, without sepa-
rate identification, amounts proposed for supple-
mentals, rescissions, or later transmittal.

Each schedule and narrative statement should
have, in the lower right corner, the date of prepara-
tion and the name and telephone number of an
individual responsible for answering questions con-
cerning that schedule.

Revised materials, reflecting budget decisions and
other changes in the initial submissions, should be
submitted promptly after such decisions and
changes have been made.

(@) R&D schedules.—A schedule summarizing
agency R&D activities is required for each agency
with R&D levels exceeding $10 million. This sched-
ule will be prepared in the format of exhibit 44A. In
addition, separate schedules are required for the
R&D acuvities for each bureau or comparable unit
when agencies have R&D levels exceeding $150 mil-
lion.
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with R&D levels exceeding $10 million. This sched-
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addition, separate schedules are required for the
R&D activities for each bureau or comparable unit
when agencies have R&D levels exceeding $150 mil-
lion.
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The schedules will report obligations, budget au-
thority, and outlays. Amounts will be reported in
millions and tenths of millions. Amounts reported
for outlays will equal the corresponding outlay
amounts reported for R&D under BPS data section

The entries on the following table will be used in
reporting the data required for exhibit 44A. The
codes listed should bg included in the schedules
submitted.

C (see section 21.3).

Entry

Description %

Basic research.

Applied research.

Total research.
Development,

Total, conduct of R&D
Conduct of R&D performed by

colieges and universities.

R&D facilities.

101

102

103

104

199

201

301

Systematic study directed toward greater knowledge or understanding of the fundamental aspects of phenomena
and of observable facts without specific applications towards processes or products in mind. Outlays reported
here shall equal those reported under character ciassification code 1410 in BPS data section C (See section
21.3).

Systematic study to gain knowledge or understanding necessary for determining the means by which a
recognized and specific need may be met. Outlays reported here shall equal those reported under character
classification code 1420 in BPS data section C (See section 21.3).

Sum of lines 101 and 102.

Systematic application of knowledge toward the production of useful materials, devices, and systems or methods;
including design, development, and improvement of prototypes and new processes to meet specific require-
ments. Outlays reported here shall equal those reported under character classification code 1430 in BPS data
section C (See section 21.3).

Sum of lines 103 and 104. Includes all normal operating expenses, such as salaries, supplies, noncapitalized
equipment and contractual services; excludes construction of facilities and other items reported under line 301,
R&D facilities.

Subset of the above total. Represents amounts for R&D performed by institutions engaged primarily in providing
instruction for at least a 2-year program above the secondary school level. Included are colleges of liberal arts;
schools of arts and sciences; professional schools (such as in engineering and medicine); affiliated hospitals
and associated institutes; and agricultural experimental stations (excludes federally funded research and
development centers).

Includes the acquisition, design, and construction of, or major repairs or alterations to all physical facilities for use
in R&D activities. Facilities include land, buildings, and fixed capital equipment regardiess of whether the
facilities are to be used by the Government or by a private organization, and regardiess of where titie to the
property may rest. includes such fixed facilities as reactors, wind tunnels, and particle accelerators. Excluded
from the R&D facilities category are expendable or moveable equipment (e.g., spectrometers, microscopes)
and office furniture and equipment. Also exciuded are the costs of pre-design studies (e.g., those undertaken
before commitment to a specific facility). These excluded costs should be reported under Code 199, Total,

conduct of research and development.

(b) Narrative statements on R&D activities.—A
brief explanatory statement should accompany each
R&D schedule, describing in general terms the R&D
programs and objectives. The statement should ex-
plain increases and decreases in funding levels and
major program, policy, or strategy changes expected
to occur in the budget year.

The format and style of the statement should
follow materials in the R&D special analysis in the
latest budget. Generally, the narrative should begin
with a paragraph addressing changes in the funding
levels from the current year to the budget year and
the reasons for this change, followed by a general
overview of the R&D objectives of the organization
and specific program objectives. In most instances,
the narratives for individual bureaus should be re-
stricted to two or three paragraphs, and the agency
summary should not exceed two pages.

(c) Technology transfer schedules.—A schedule
summarizing agency technology transfer data is re-
quired for each agency with R&D levels exceeding
$10 million and technology transfer activities of
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more than $100 thousand. These schedules will be
prepared in the format of exhibit 44B.

The following information will be submitted, with
dollar amounts reported in thousands:

—funds allocated to support technology transfer;

—number of patent applications;

—number of patents awarded;

—number of licenses awarded;

—amount of royalties and other income received

from all licenses;

—amount of royalties paid to inventors;

—amount of other cash awards paid to inventors;

and

—number and value of all cooperative R & D

agreements.

(d) Narrative statements on technology transfer
activities.—A brief explanatory statement is re-
quired for each technology transfer schedule, de-
scribing in general terms the programs designed to
promote or achieve the transfer of technology from
their laboratories to the private sector. The state-
ment should outline how these programs are ex-
pected to increase technology transfer, providing
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44.3.

examples where appropriate. The statement should
also explain any significant increases or decreases in
funding levels and major program, policy, or strate-
gy changes expected to occur in the budget year.

Circular No.
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The format and style are at the agency’s discretion.

However,

pages.

this narrative should not exceed

two
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Exhibit 44B
TECHNOLOGY TRANSFER ACTIVITIES
DEPARTMENT OF GOVERNMENT -
{in thousands of dollars)
19PY 19CY 1498Y
National Materials Laboratory:
Amount allocated for technology
transfer..cieieecccescnerennsns 120 130 135
Number of patent applications.. 40 25 35
Number of patents awarded...... 38 25 35
Number of licenses awarded..... 12 8 10
Amount of license royalties or .
other IncCoOMeiccasosscnvecnsnse 250 200 200
Amount of royalties paid to
TAVENEOTS vis w0 6 00 ois s ow o® o0 0 50 6@ 38 30 30
Amount of other cash awards
paid to inventorSeeeecececsaas 20 20 20
Number of cooperative R & D H
agreementS..ceesecccssccancsnne 10 10 -1 : e =
Value of cooperative R & D g o -
agreementScscccccscscccacssenes 1,050 1,250 1,250
Center for Advanced Research: . . ¥
Amount allocated for technology %
transferceecccensancsonsosocenee 500 500 600
Number of patent applications.. 90 90 100 3
Number of patents awarded...... 47 60 70 :
Number of licenses awarded..... 26 30 30 :
Amount of license royalties or )
other inCoOMe@.ceseecssscncannee 1,452 1,500 1,500
Amount of royalties paid to
TNVEAEOTS ois o6 & 0.0 010 a0 976 210 & Wje o3 220 250 250
Amount of other cash awards
paid to inventorSeeeececessens 100 100 100
Number of cooperative R & D
agreeme"ts-----oon-uo-..uono-; : ,22 )
Value of cooperative R & D s B s
agreenents....................— " 4,368
Agerncy TotaTs: " CERTT L
Amount allocated for technology
transfericsassnsnavasasssvas o T 620
Number of patent applications.. . 130
Number of patents awardedeecssss”  °- 7 85
Number of licenses awarded..... .- 38"
Amount of license royalties or
other incomeesccssscsasssonsss
. Amount of royalties paid to
INVeNntOrS . iccecercccssosnasnnas
Amount of other cash awards ;
S Paid 20 INVeNtOPrS.cacevcacsanas
° Number of cdoperative R & D
Lt .gr’.“"tsoocoooanon-oc-.--.-
- 'V&lue of cooperative R & D
agreementS.ciccecrvssccssencns’
Preparcd' Angu 3 :
L303 e
229-202" .
wi
Ex-52

P o JEE L a ad

‘Prepared August _‘»ffu'“
, A, Siwith
229 302".
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